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Introduction

As I type these words, I gaze out at my backyard, and I know that there is a large oak in the northwest corner of my lawn. I have knowledge of this oak both because I can see the tree and because I have reason to trust my senses. My knowledge of this oak should be contrasted to my knowledge that cigarettes cause cancer. I cannot acquire the latter form of knowledge merely by observing the world and by trusting my senses.

In fact I have learned about the carcinogenic properties of cigarettes by studying the conclusions of those whom I have reason to trust. We call such persons “experts.” How did these experts come to know that cigarettes are carcinogenic? Certainly not in the same way that I came to know about my oak tree. They instead deployed the full and elaborate apparatus of modern epidemiological and statistical science. This science consists of practices of knowing that can be acquired only through training and instruction. The practices create forms of knowledge that are constantly expanding through speculation, observation, analysis, and experiment. In this book I shall refer to this kind of knowledge as “expert” or “disciplinary” knowledge. Any modern society needs expert knowledge in order to survive and prosper.

In this book I analyze the relationship between the First Amendment and the practices that create and sustain disciplinary knowledge. The bald words of the First Amendment provide that “Congress shall make no law … abridging the freedom of speech.” We have traditionally interpreted these words to mean that the Constitution protects a “marketplace of ideas”1 that we believe produces knowledge. This account of the First Amendment was first articulated by Justice Holmes in his justly famous dissent in Abrams v. United States,2 arguably the origin of all judicial efforts to theorize the First Amendment.3 Holmes explained:

But when men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas—that the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out. That at any rate is the theory of our Constitution. It is an experiment, as all life is an experiment.4

The United States Supreme Court has since frequently proclaimed that “it is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which truth will ultimately prevail.”5 That the point of First Amendment doctrine is to “advance knowledge and the search for truth by fostering a free marketplace of ideas and an ‘uninhibited, robust, wide-open debate on public issues’”6 has become more or less a constitutional commonplace.7 Indeed, “the most influential argument supporting the constitutional commitment to freedom of speech is the contention that speech is valuable because it leads to the discovery of truth.”8

The very concept of a marketplace of ideas has long been subject to devastating objections based upon its various imperfections, inefficiencies, and internal contradictions.9 But in this book I focus on the marketplace of ideas from a slightly different angle. I inquire into the relationship between the marketplace of ideas and the production of expert knowledge. I argue that such knowledge can be produced only if the norms and practices of a discipline are observed.10 And a discipline, as the Oxford English Dictionary reminds us, refers to “the training of scholars or subordinates to proper and orderly action by instructing and exercising them.”

The marketplace of ideas expresses the egalitarian principle that persons cannot be regulated based upon the content of their ideas. We have interpreted the First Amendment to mean that every person has an equal right to speak as he or she thinks right. The state is therefore constitutionally prohibited from disciplining our communication on the basis of an official view about what is proper or correct. The First Amendment stands for the proposition that we are not the students of the state. We are adults who are constitutionally empowered to speak for ourselves.

If expert knowledge depends upon the preservation of disciplines, and if disciplines require maintenance of “proper and orderly action,” the very independence jealously safeguarded by the First Amendment is in tension with the production of expert knowledge. If we wish to know whether cigarettes are carcinogenic or whether high tariffs produce market inefficiencies or whether plutonium-239 has a half-life of about 24,000 years, we cannot intelligently speak for ourselves. We cannot know such matters by reference to our own immediate sensual knowledge. We must instead rely on the results of the disciplinary practices that define atomic physics or economics or medicine.11 Anyone who has ever submitted a paper to a top-flight professional journal would immediately recognize that these disciplinary practices exclude as much speech as they facilitate. If a marketplace of ideas model were to be imposed upon Nature or the American Economic Review or The Lancet, we would very rapidly lose track of whatever expertise we possess about the nature of the world.12

Contemporary technical expertise is created by practices that demand both critical freedom to inquire and affirmative disciplinary virtues of methodological care, virtues which the philosopher Charles Peirce once called the “method of science” as distinct from the “method of authority.”13 The maintenance of these virtues quite contradicts the egalitarian tolerance that defines the marketplace of ideas paradigm of the First Amendment. Because the practices that produce expert knowledge regulate the autonomy of individual speakers to communicate, because they transpire in venues quite distant from the sites where democratic public opinion is forged, they seem estranged from most contemporary theories of the First Amendment. My object in this book is to inquire what, if anything, can be said about this constitutional hiatus.

I stage this inquiry in three chapters. In Chapter One, I present what I regard as the most convincing account of the normative foundations of our First Amendment. This account centers on the value of what I call “democratic legitimation,” which explains why the First Amendment is committed to the egalitarian premise that every person is entitled to communicate his own opinion. In Chapter Two, I discuss the tension between this entitlement and indicia of reliability that define expert knowledge. I argue that there is indeed a First Amendment principle capable of sustaining the disciplinary practices that produce expert knowledge and that this principle depends upon the constitutional value I call “democratic competence.” Understanding the relationship between democratic legitimation and democratic competence is difficult and challenging, because democratic legitimation both requires democratic competence and is in many ways incompatible with it. In Chapter Three, I address the consequences of democratic competence for the production of disciplinary knowledge within universities. I discuss the constitutional foundations of academic freedom, which have been badly misunderstood by many contemporary commentators and court decisions. Finally, in the Conclusion, I underscore the larger theoretical implications of the vision of constitutionalism that I espouse.


1

Democratic Legitimation and the First Amendment

In this book I consider the First Amendment as a source of judicially enforced rights. The First Amendment serves this function by establishing distinctive doctrinal tests and standards that courts use to evaluate the constitutionality of government regulations. Following Frederick Schauer, I distinguish between First Amendment “coverage” and First Amendment “protection.”1 The former refers to the kinds of government regulation that should be subject to the special scrutiny exemplified by the distinctive doctrinal tests of the First Amendment; the latter refers to the content of these tests, which determines what courts will allow and what they will forbid. An essential task of First Amendment theory is to explain the scope of First Amendment coverage. We need to know the circumstances in which courts are authorized to deploy the distinctive doctrinal tests and principles of the First Amendment.

The text of the First Amendment refers to “freedom of speech.” This has suggested to some, like Justice Souter, “that speech as such is subject to some level of protection unless it falls within a category, such as obscenity, placing it beyond the Amendment’s scope.”2 To extend First Amendment coverage to “speech as such” requires an account of what we mean by “speech.” Normally any such account begins by distinguishing “speech” from “action.” Thus the pioneering First Amendment theorist Thomas Emerson sought to explain the scope of First Amendment coverage by reference to “a fundamental distinction” between “‘expression’ and ‘action,’” a distinction that he believed would have to make up “a crucial ingredient” of any First Amendment theory.3

Of course we all can recognize paradigmatic examples of speech and action. Addressing the assembled crowd in Hyde Park is speech; throwing a brick through my neighbor’s window is action. But if we try to generalize these paradigmatic examples into systematic principles that distinguish speech from action, we at once run into notorious difficulties. Emerson, for example, sought to define speech as the “communication of ideas.”4 His approach was subsequently adopted by the Supreme Court in Spence v. Washington, which held that First Amendment coverage would be triggered whenever “an intent to convey a particularized message was present, and in the surrounding circumstances the likelihood was great that the message would be understood by those who viewed it.”5

Unfortunately this approach is impossible to reconcile with our actual First Amendment jurisprudence. Even if I throw a brick through my neighbor’s window in order to communicate the particularized message that I do not like his religion and that he ought immediately to vacate the premises, and even if the likelihood is great that this message will be understood by my neighbor, no one would think to extend First Amendment coverage to my subsequent prosecution for vandalism.6 It is child’s play to multiply such examples. Just think of all the messages deliberately and successfully conveyed by acts of terrorism.

Moreover First Amendment coverage does not extend to large patches of perfectly ordinary state legislation, like the Uniform Commercial Code or the imposition of tort liability for the negligent failure to warn, even though such legislation precisely seeks to control the successful communication of particularized messages in language. “We are men,” Montaigne writes, “and we have relations with one another only by speech.”7 To define First Amendment coverage by reference to communication in language would constitutionalize virtually all our “relations with one another,” and such a conclusion would be neither accurate nor desirable.

To make matters even more complicated, First Amendment coverage has properly been held to extend to a communication that forms part of a “significant medium for the communication of ideas”8 even if the communication does not succeed in conveying a particularized message.9 The Court, per Justice Souter, recognized in the context of a St. Patrick’s Day parade that if the Spence requirement of “a narrow, succinctly articulable message” were taken as precondition for First Amendment coverage, constitutional doctrine “would never reach the unquestionably shielded painting of Jackson Pollock, music of Arnold Schoenberg, or Jabberwocky verse of Lewis Carroll.”10

These examples suffice to demonstrate that it is not possible constitutionally to distinguish speech from action on the ground that the former communicates ideas or uses language. The implication of this conclusion is quite significant, for it suggests that speech cannot be distinguished from action because of some common property that “speech” possesses but that “action” does not.11 It follows that the scope of First Amendment coverage cannot be determined merely by observing properties in the world; it does not depend upon the distribution of any natural thing like “ideas” or “speech as such.”

Time and again Emerson’s efforts to define the scope of First Amendment coverage were frustrated by this fact.12 But because he was a great First Amendment theorist, one can discern in Emerson’s work the seeds of a very different approach to the problem we are considering. Almost casually Emerson notes that the scope of First Amendment coverage may have to be ascertained in light of “the fundamental purposes of the system [of freedom of expression] and the dynamics of its operation.”13 This approach would constitute the polar opposite of Spence and the concept of “speech as such.” It would determine the reach of First Amendment doctrine not by observing properties of the world—by asking whether regulated behavior communicates ideas—but instead by articulating the purposes of the First Amendment and by developing First Amendment doctrine in ways that serve these purposes. Forms of conduct that realize distinctively First Amendment values would be classified as “speech” that triggers First Amendment coverage.

We can now begin to appreciate why the question of First Amendment coverage is so profound. The actual contours of First Amendment doctrine cannot be explained merely by facts in the world; they must instead reflect the law’s efforts to achieve constitutional values. This suggests that we can learn the purposes we have constructed First Amendment doctrine to achieve by tracing the contours of actual First Amendment coverage.14

I.

The text of the First Amendment is mute about its purposes. These must be constructed. Judicial efforts to determine the objectives of the First Amendment are less than a century old. Modern First Amendment doctrine first appears in the great Holmes opinions of 1919,15 and it does not begin to develop until the 1930s. Both the Court and commentators have ever since vigorously debated what the purposes of the First Amendment ought to be.

All Americans are entitled freely to advocate whatever theory of the First Amendment they find most convincing. But when we speak of the purposes of the First Amendment, we refer to the collective allegiances of the nation, in which are rooted the ground and legitimacy of constitutional law. These allegiances become visible in the historical commitments of the judicially enforced First Amendment. To determine the purposes of the First Amendment, therefore, we must consult the actual shape of entrenched First Amendment jurisprudence.

We need not passively receive this inheritance. We can instead aspire to what John Rawls has termed “considered judgment in reflective equilibrium.”16 We can give our nation’s actual jurisprudential commitments, as expressed in its historically decided cases, their most powerful, defensible, and persuasive formulation, and we can then critically re-evaluate received doctrine in light of this formulation. Reflective equilibrium requires a critical engagement with our own past. Constitutional law depends upon such engagement because “how we are able to constitute ourselves is profoundly tied to how we are already constituted by our own distinctive history.”17

Over the past decades, and speaking roughly, three major purposes for the First Amendment have been proposed. The first, embodied in the marketplace of ideas theory, is cognitive; the purpose of First Amendment protections for speech is said to be “advancing knowledge and discovering truth.”18 The second is ethical; the purpose of the First Amendment is said to be “assuring individual self-fulfillment” so that every person can realize his or her “character and potentialities as a human being.”19 And the third is political; the purpose of the First Amendment is said to be facilitating the communicative processes necessary for successful democratic self-governance.20

Without question the marketplace of ideas theory captures something essential to growth of knowledge. Kant famously grounded enlightenment in the spirit of Sapere aude: the “resolution and courage to use one’s own understanding without the guidance of another.”21 The marketplace of ideas theory stresses that knowledge cannot grow, and truth cannot advance, unless the law allows us to venture our own ideas and reasons. Yet when we speak of “advancing knowledge and discovering truth,” at least in the context of expert knowledge, we refer to something more than mere hypothesis and speculation.

“Standard analysis” in philosophy holds that “knowledge” is “belief that is both true and justified.”22 Philosophers have puzzled forever about how true and justified belief should be identified, so that “no clear account of knowledge emerges as an established, widely accepted philosophical finding.”23 It does not seem helpful for constitutional lawyers to venture into this epistemological thicket. It would seem rather more useful to affirm, with Allan Gibbard, that “the concept of knowing serves to guide us in relying on some kinds of judgment and not on others.”24 Concluding that a person “knows, then, amounts to planning to rely on his judgment.”25 The question is thus whether the marketplace of ideas gives us grounds to plan to rely on the judgment of others.

There are some who suggest that “human knowledge” should be conceived as simply an endless aggregation of “dispersed information.”26 The challenge is to efficiently and comprehensively assemble relevant data. In this way “Biology, chemistry, physics, economics, psychology, linguistics, history, and many other fields are easily seen as large wikis, in which existing entries, reflecting the stock of knowledge, are ‘edited’ all the time.”27 Those who favor this approach point to the remarkable success of open source software or prediction markets in “pooling information” to answer questions like whether “the economy of Saudi Arabia [will] prosper in next year.”28 The assumption seems to be that the world will speak for itself so long as we are able to amass the universe of pertinent information.

It would seem implausible, however, if not downright perverse, to seek to determine the half-life of plutonium-239 merely by creating a prediction market, or to ascertain whether cigarettes are carcinogenic by creating a universal wiki.29 What counts as relevant information in such matters is itself the result of sophisticated disciplinary expertise. We construct relevant data by actively intervening in the world through research, theory, and experiment. Note that Wikipedia itself strictly prohibits the publication of “original research or original thought,”30 thus distinguishing between readily available information and information produced by the application of disciplinary standards. Wikipedia makes the same (unelucidated) distinction when it provides that “the threshold for inclusion in Wikipedia is verifiability, not truth—that is, whether readers are able to check that material added to Wikipedia has already been published by a reliable source, not whether we think it is true.”31 And Wikipedia guidelines specifically provide that “academic and peer-reviewed publications are usually the most reliable sources when available.”32

Scholarly publications are produced within practices where Sapere aude is only half the story.33 Scholarship requires not only a commitment to vigorous debate and critical freedom, but also and equally a commitment to enforcing standards of judgment and critical rigor.34 We rely on expert “knowledge” precisely because it has been vetted and reviewed by those whose judgment we have reason to trust. All living disciplines are institutional systems for the production of such “knowledge.”

This is explicitly the perspective adopted by federal courts when they determine whether to admit expert testimony about “scientific, technical, or other specialized knowledge” under Federal Rule of Evidence 702.35 Federal courts plan to rely on such testimony only if it meets “exacting standards of reliability,”36 which means that an expert’s claim to knowledge must be validated by an “assessment of whether the reasoning or methodology underlying the testimony is scientifically valid,”37 an assessment that in part depends upon “whether the theory or technique has been subjected to peer review and publication.”38

The continuous discipline of peer judgment, which virtually defines expert knowledge, is quite incompatible with deep and fundamental First Amendment doctrines that impose a “requirement of viewpoint neutrality”39 on regulations of speech and that apply “the most exacting scrutiny to regulations that suppress, disadvantage, or impose differential burdens upon speech because of its content.”40 If content and viewpoint neutrality is “the cornerstone of the Supreme Court’s First Amendment jurisprudence,”41 the production of expert knowledge rests on quite different foundations. It depends upon the continuous exercise of peer judgment to distinguish meritorious from specious opinions. Expert knowledge requires exactly what normal First Amendment doctrine prohibits. “The First Amendment … ‘as a general matter… means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.’”42

To put the matter simply, if “the First Amendment recognizes no such thing as a ‘false’ idea,”43 then it cannot sustain, or even tolerate, the disciplinary practices necessary to produce expert knowledge. The creation of expert knowledge requires practices that seek to separate true ideas from false ones. A scientific journal bound by First Amendment doctrine, and thus disabled from making necessary editorial judgments about the justification and truth of submissions, could not long survive.44 Alexander Meiklejohn was quite correct to observe that deep within First Amendment doctrine there is an “equality of status in the field of ideas.”45 This egalitarian commitment is in sharp tension with the cognitive aspiration to knowledge, which in the end must always rely on discrimination, in the traditional sense of judgment and evaluation.

It is not intelligible to believe that all ideas are equal. Americans repudiate “discrimination,” however, because they imagine that persons, rather than ideas, should be equal. Americans are committed to the equality of persons. The deep egalitarian dimension of the First Amendment resonates far more with this ethical value than with any cognitive ideal. The primary ethical value that has been ascribed to the First Amendment is that of autonomy or individual self-fulfillment, which expresses the principle that all persons ought to be accorded the equal dignity to fulfill their unique individual potential.

I should note at the outset that there is no particular connection between speech and this ethical idea of equal autonomy, because autonomy can be manifested and instantiated through any form of behavior, not merely through communication. There is no doubt that a libertarian commitment to autonomy has deep roots in American constitutionalism and that it has detectably influenced the content of First Amendment doctrine.46 But the fundamental constitutional commitments of the nation, as reflected in the actual scope of First Amendment coverage, do not suggest that the protection of autonomy can be deemed a basic purpose of the judicially enforced First Amendment.

If the protection of autonomy were a fundamental goal of the First Amendment, all expression equally connected to the achievement of individual self-fulfillment would be accorded equal First Amendment value. But this is emphatically not the case. Much speech that may be of great importance to the autonomy of individual speakers receives no First Amendment coverage at all.

Consider, for example, speech that may be of great importance to a speaker but that is defamatory of another. Well-entrenched First Amendment doctrine holds that if such speech defames a public official or public figure, or if it involves a matter of public concern, the Constitution precludes the application of common law rules that impose liability without fault and that presume damages.47 The theory is that strict regulation of such speech would be inconsistent with the nation’s “profound national commitment” to a robust public debate that will assure the “‘unfettered interchange of ideas for the bringing about of political and social changes desired by the people.’”48 If defamatory speech is about a matter “of purely private concern,”49 by contrast, “states are free to retain common law principles.”50 First Amendment coverage thus does not extend to private defamatory speech, no matter how important such speech may be to the self-fulfillment of the speaker. First Amendment coverage is extended only when state regulation might adversely affect the value of democratic self-governance.

The same principle of First Amendment coverage applies when the state seeks to regulate the speech of its employees. First Amendment coverage materializes only when employee speech is about a matter “of public concern,” because only such speech is “entitled to special protection.”51 First Amendment doctrine attributes no constitutional significance to the importance that such speech may bear to the autonomy or self-fulfillment of an employee.52 First Amendment coverage is triggered only when a government employee begins “to speak as a citizen addressing matters of public concern.”53 More or less the same standard of First Amendment coverage applies to the tort of intentional infliction of emotional distress54 and to state efforts to regulate speech in order to protect privacy.55

This pervasive and entrenched pattern of First Amendment coverage would make little sense if the protection of autonomy were a fundamental constitutional purpose. Consider a simple case. Many dentists passionately believe that dental amalgams, which are a mixture of silver and mercury used to fill cavities in teeth, are dangerous to the health of their patients because the mercury can leach out and be absorbed by the body.56 But the American Dental Association and state dental boards consider amalgams safe and appropriate, and they have therefore punished dentists for advising their patients to remove their amalgam fillings. Such advice is thought to expose patients to unnecessary risk and expense. Dentists cannot assert a First Amendment defense to this discipline, just as they generally cannot assert a First Amendment defense to suits for medical malpractice based upon bad advice. It makes no difference how important it may be to the autonomy of an individual dentist to communicate what he believes to be the truth about dental amalgams; it makes no difference how passionately any particular dentist may wish to safeguard the health of his patients.

First Amendment coverage does materialize, however, if a dentist wishes to take her case about dental amalgams to “the general public” by publishing a book or by participating in a television interview.57 If members of her audience who rely upon her advice and remove their dental amalgams subsequently sue the dentist for “negligent misrepresentation,” she may be constitutionally immunized from liability.58 The autonomy interests of a dentist are the same whether she speaks to the general public in a book or to specific patients in her office, but First Amendment coverage extends to the former and not the latter.59 This difference cannot be explained by the constitutional value of autonomy. It can be explained only on the hypothesis that speech to the general public is of particular First Amendment importance.

The distinction between public speech and non-public speech is embedded deeply within the fabric of First Amendment doctrine, and it cannot be clarified by autonomy theories of the First Amendment. Communication and conduct that are essential to individual self-definition pervade human society, and the value of autonomy can thus become salient at almost any time and in almost any context. For this reason autonomy theories of the First Amendment have difficulty generating coherent patterns of First Amendment coverage. Whenever we detect such a pattern, and especially when the pattern we detect does not seem sensitive to the concerns of individual autonomy, we must conclude that we are in the presence of a First Amendment purpose that does not express the constitutional value of individual autonomy.

First Amendment coverage does in fact display systematic patterns that are both indifferent to individual autonomy and consistent with the view that the fundamental purpose of the First Amendment is political, rather than ethical. The Court has time and again explained its own First Amendment jurisprudence in terms of “securing of an informed and educated public opinion with respect to a matter which is of public concern.”60

The freedom of speech and of the press guaranteed by the Constitution embraces at the least the liberty to discuss publicly and truthfully all matters of public concern without previous restraint or fear of subsequent punishment.… Freedom of discussion, if it would fulfill its historic function in this nation, must embrace all issues about which information is needed or appropriate to enable the members of society to cope with the exigencies of their period.61

The persistent attention in First Amendment doctrine to whether communication involves public officials, or public figures, or matters of public concern, or is directed to the general public, derives from the conviction that, as Learned Hand put it, “public opinion… is the final source of government in a democratic state.”62 “Public opinion,” said James Madison, “is the real sovereign in every free” government.63 The function of the First Amendment is to safeguard the communicative processes by which public opinion is formed, so as to ensure the integrity of “the great process by which public opinion passes over into public will, which is legislation.”64 Agreement on this point is almost universal. Even a thinker like Carl Schmitt defines democracy as “the rule of public opinion, ‘government by public opinion.’”65 It is for this reason that we denominate the antimajoritarian First Amendment the “guardian of our democracy.”66 Even though the very object of the First Amendment is to restrict the laws that a majority may enact, its purpose is to protect the free formation of public opinion that is the sine qua non of democracy.

The contours of First Amendment coverage, the constitutional distinction between speech and action, is therefore to be determined in the first instance by a normative inquiry into the forms of conduct we deem necessary for the free formation of public opinion. Sometimes this conduct occurs through language, and sometimes, as with picketing67 and flag burning,68 it does not. First Amendment coverage is “not confined to verbal expression” but “embrace[s] appropriate types of action which certainly include the right in a peaceable and orderly manner to protest by silent and reproachful presence, in a place where the protestant has every right to be.”69 Conversely, vast stretches of ordinary verbal expression, as for example between dentists and their patients, between corporations and their shareholders, between product manufacturers and their customers, are not considered necessary for the formation of public opinion and are consequently excluded from First Amendment coverage.70 Following the usage of the Court, I shall use the term “public discourse” to refer to the forms of communication constitutionally deemed necessary for formation of public opinion.71

Early theorists of the connection between the First Amendment and democracy understood the essence of democracy to lie in the principle of majoritarianism, as expressed through the mechanism of elections.72 They therefore believed that First Amendment coverage should extend only to speech that informed voters about matters pertinent to electoral politics. Robert Bork, for example, famously argued that

[t]he category of protected speech should consist of speech concerned with governmental behavior, policy or personnel.… Explicitly political speech is speech about how we are governed, and the category includes a wide range of evaluation, criticism, electioneering and propaganda. It does not cover scientific, education, commercial or literary expressions as such. A novel may have impact upon attitudes that affect politics, but it would not for that reason receive judicial protection.… The line drawn must… lie between the explicitly political and all else.73

Thinking through the implications of this perspective, Alexander Meiklejohn concluded that because the constitutional value of speech lay in informing voters how to exercise the franchise, “What is essential is not that everyone shall speak, but that everything worth saying shall be said.”74 Meiklejohn and Bork believed that First Amendment coverage should not extend to the autonomy interests of speakers, but only to the rights of voters to receive information. Some very great modern scholars of the First Amendment have continued to pursue this framework of analysis.75

These conclusions do not correspond to well-entrenched principles of First Amendment coverage, which serve not only “to ensure that the individual citizen can effectively participate in and contribute to our republican system of self-government,”76 but also to encompass forms of artistic and literary productions that have nothing to do with explicitly political advocacy. “[I]n the area of freedom of speech and press the courts must always remain sensitive to any infringement on genuinely serious literary, artistic, political, or scientific expression.”77

These disparities between entrenched First Amendment doctrine and the conclusions of early democracy theorists were caused by the fact that the latter possessed a very inadequate understanding of the nature of democracy. They imagined that the basic principle of American democracy was majoritarianism, as expressed through elections. But majoritarianism and elections are merely mechanisms for making decisions. American democracy does not rest upon decision-making techniques, but instead upon the value of self-government, the notion that those who are subject to law should also experience themselves as the authors of law.78 Constitutional democracy in the United States seeks to instantiate this value by rendering government decisions responsive to public opinion and by guaranteeing to all the possibility of influencing public opinion.

This formulation suggests that judicial First Amendment protections for speech are necessary, although not sufficient, for ensuring democratic legitimacy. If persons are prevented from participating in the formation of public opinion so as to render public opinion responsive to their own point of view, they are not likely to regard themselves as potentially the authors of government decisions that affect them. But it does not follow that they will in fact regard their government as democratically legitimate even if government decisions are responsive to public opinion and even if persons are guaranteed the right to participate in the formation of public opinion. Persons may lack resources to sufficiently participate in the formation of public opinion, or they may have views that are systematically and persistently repudiated by the majority, and so on. The essential point I wish to emphasize, however, is that if persons are prevented even from the possibility of seeking to influence the content of public opinion, there is little hope of democratic legitimation in a modern culturally heterogeneous state.79 That is why freedom of speech is generally the first and most pressing demand in any state experiencing a transition to democracy.

II.

It follows from this analysis that First Amendment coverage should extend to all efforts deemed normatively necessary for influencing public opinion. We know that public opinion is formed within what sociologists call the “public sphere,” and we know that historically “the public sphere in the political realm evolved from the public sphere in the world of letters.”80 Following the development of affordable and widely dispersed printed material, like books and newspapers, the public sphere became an arena in which strangers could communicate systematically and regularly with each other. This is the precondition for the very idea of a “public opinion.”

The development of the public sphere was a fundamental “mutation” in the development of the modern “social imaginary.”81 It enabled “members of society” for the first time to envision themselves as engaging each other “through a variety of media: print and electronic as well as face-to-face encounters, wherein they discuss matters of common interest and thus are able to form a common mind about these.”82 The concept of a “public” emerges from “the circulation of texts among strangers who become, by virtue of their reflexively circulating discourse, a social entity.”83 The public sphere can sustain democratic legitimation only insofar as it is beyond the grasp of comprehensive state managerial control:

If it were not possible to think of the public as organized independently of the state…, the public could not be sovereign with respect to the state.… The peculiar character of a public is that it is a space of discourse organized by discourse. It is self-creating and self-organized; and herein lies its power, as well as its elusive strangeness.… Speaking, writing, and thinking involve us—actively and immediately—in a public, and thus in the being of the sovereign.84

Democracy requires that government action be tethered to public opinion. Because public opinion can direct government action in an endless variety of directions, it is impossible to specify in advance which aspects of public opinion are “political” and which are not. A novel like The Jungle might inspire the reform of government inspection procedures for food; a movie like Missing might encourage a re-examination of foreign policy; the sad tale of Charlie Sheen might instigate a re-examination of public health policies toward the mentally disturbed, and so on. It is for this reason that First Amendment coverage presumptively extends to all communications that form public opinion. Most especially, First Amendment coverage presumptively extends to media for the communication of ideas, like newspapers, magazines, the Internet, or cinema, which are the primary vehicles for the circulation of the texts that define and sustain the public sphere.85 In the absence of strong countervailing reasons, whatever is said within such media is covered by the First Amendment.

Because we think of public opinion as “sovereign” in a democracy, we tend to imagine public opinion as agential, as deciding questions like war or price regulation or universal health insurance.86 This tendency is reinforced by the irrepressible desire of political scientists and pollsters to measure the “content” of public opinion, to inform us whether the median voter approves or disapproves of financial bailouts or Guantánamo detentions or estate taxes. For First Amendment purposes, however, public opinion is not conceived in this agential way. The Constitution instead regards public opinion as continuously evolving within the public sphere. Democracy does not require that government be subordinated to any particular temporary manifestation of public opinion. It requires rather that public opinion remain continuously open to revision.

Democratic nations deploy a variety of mechanisms to subordinate governmental decision-making to public opinion. Elections are the most obvious and pervasive such mechanism. There are many ways to construct elections, but even the best-designed election can at most reflect the content of public opinion at a particular moment in time. The larger perspective of the First Amendment is not so blinkered; it regards public opinion as perpetually in motion. From the constitutional point of view, therefore, public opinion is a verb rather than a noun. Public opinion does not possess the internal consistency or integrity that is characteristic of agents who must decide and act. It is instead transactional and subjectless. The object of the First Amendment might most precisely be characterized as protecting the open processes by which public opinion is constantly formed and reformed.

Like any form of government, a democracy must make decisions, even irretrievable ones, and it must act on these decisions with consistency and integrity. But democracy is unique because it embeds state decision-making within communicative processes that continuously reconsider and reevaluate official decisions. Even as a democratic state carries out the decisions of its government, therefore, it must remain ultimately accountable to potentially kaleidoscopic communicative processes. Habermas is thus rigorously accurate to conclude that in a democracy “sovereignty is found” in “subjectless forms of communication that regulate the flow of discursive opinion- and will-formation,” so that “popular sovereignty withdraws into democratic procedures and the demanding communicative presuppositions of their implementation.”87

Within public discourse, the First Amendment protects the autonomy of speakers, not merely the rights of audiences. If persons within public discourse are prevented from choosing what to communicate or not to communicate, the value of democratic legitimation will not be served. Persons will not experience participation in public discourse as a means of making government responsive to their own personal views. That is why the First Amendment has been interpreted to prohibit the state from compelling persons to speak within public discourse, even to the extent of mandating that persons disclose true and material facts. “There is certainly some difference between compelled speech and compelled silence, but in the context of protected speech, the difference is without constitutional significance, for the First Amendment guarantees ‘freedom of speech,’ a term necessarily comprising the decision of both what to say and what not to say.”88 “Mandating speech that a speaker would not otherwise make necessarily alters the content of the speech,”89 but “[t]he First Amendment mandates that we presume that speakers, not the government, know best both what they want to say and how to say it.”90 The government cannot require that the New York Times publish information deemed by the government necessary for a complete understanding of a breaking news story.

At root, First Amendment prohibitions against viewpoint and content discrimination express the essential postulate that all persons within public discourse should be equally free to say or not say what they choose. This equality reflects the premise that in a democracy every subject of law possesses an equal right to seek to shape the content of public opinion and so to influence government action. Those bound by law are entitled to the imaginative possibility that public opinion will be responsive to their views; this possibility underwrites their capacity to experience the state as democratically legitimate.

Government regulations of speech are very different outside the sphere of public discourse. Government routinely requires persons to speak,91 whether it compels manufacturers to label their products or doctors to report patients with AIDS or motorists to report accidents. It routinely engages in content and viewpoint discrimination, managing speech based upon its substance, whether through the law of professional malpractice or commercial misrepresentation or securities regulation. Whereas within public discourse the political imperatives of democracy require that persons be regarded as equal and as autonomous,92 outside public discourse the law commonly regards persons as dependent, vulnerable, and hence unequal.93 Clients are legally entitled to rely on the advice of their lawyers; consumers on the representations of manufacturers; shareholders on the information of corporations. That is why law holds lawyers accountable for malpractice, manufacturers for the failure to warn, and corporations for misrepresentation. Within public discourse, by contrast, the First Amendment ascribes autonomy equally to speakers and to their audience, so that the rule of caveat emptor applies. A member of the general public who foolishly removes his silver fillings upon reading a dentist’s book is held responsible for his own bad decision.94

This contrast is quite stark, and it is the single most salient pattern of entrenched First Amendment doctrine. The contrast suggests one further reason why interpreting the First Amendment to serve the value of autonomy would be undesirable. There are times when we wish law to ascribe to persons the virtue of autonomy, and there are times when we wish law to ascribe to persons the vulnerability of dependence. In actual social life, of course, persons are always both autonomous and dependent. The question is how we wish the law ascriptively to regard them.95 If the First Amendment were to require the state to regard all communication through the lens of autonomy, it would disable law from making this important distinction.

The point is especially important when government seeks to enforce dimensions of communicative respect that define the dignity and self-worth of persons.96 I refer here to the law of libel, privacy, outrageous infliction of emotional distress, hate speech, and so on. The enforcement of such laws is essential for healthy human development, and yet the ascribed assumption of autonomy precludes the enforcement of these laws within the sphere of public discourse. Racist speech can be punished in secondary schools and in the workplace, but not in the New York Times. Within public discourse, the First Amendment requires law to respect the autonomy of speakers rather than to protect the targets of speech; outside public discourse, the First Amendment permits the state to control the autonomy of speakers in order to protect the dignity of the targets of speech. I do not think that an autonomy view of the First Amendment can explain or accept this distinction.

A democratic interpretation of the First Amendment, by contrast, possesses the capacity to adjust the boundary between public discourse and non-public discourse in ways that allow law to designate when autonomy should and should not be legally ascribed.97 It can formulate judicially enforced rights so as to incorporate the sociological insight that some such boundary is necessary if a society is to entrench the civility norms necessary for social cohesion and identity. Almost all democratic accounts of the First Amendment seek to differentiate a political domain of public opinion creation from non-political domains of civil society. This distinction would be merely arbitrary if the First Amendment were understood as ascribing the value of autonomy to the speech of all persons.

If the central thrust of the First Amendment is democratic legitimation, and if this value precludes content discrimination, we can begin to appreciate the full depth of the puzzle with which I began this chapter. It would at first glance appear that wherever First Amendment doctrine applies, it suppresses legal support for the disciplinary practices necessary for endowing beliefs with the reliability that defines disciplinary knowledge. “To call a field a ‘discipline,’” after all, “is to suggest that… its authority does not derive from the writings of an individual or a school, but rather from generally accepted methods and truths.”98 “Any institutionalized method for producing knowledge has its foundations in social conventions: conventions concerning how the knowledge is to be produced, about what may be questioned and what may not, about what is normally expected and what counts as an anomaly, about what is to be regarded as evidence and proof.”99 Disciplinary knowledge cannot be produced without such conventions, methods, and truths.100 Yet First Amendment doctrine serves the value of democratic legitimation by preventing government from imposing any such conventions, methods, and truths within public discourse.

How then should we conceive the relationship between the First Amendment and the production and dissemination of expert knowledge? It is to that question that I turn in Chapter Two.


2

Democratic Competence and the First Amendment

The First Amendment guarantees the free formation of public opinion. But public opinion is, in the end, merely opinion. Hegel recognized this early on:

The formal subjective freedom of individuals consists in their having and expressing their own private judgements, opinions, and recommendations on affairs of state. This freedom is collectively manifested as what is called “public opinion,” in which what is absolutely universal, the substantive and the true, is linked with its opposite, the purely particular and private opinions of the Many.1

It is precisely because public opinion reflects the subjective perspective of individuals that the First Amendment prohibits the state from denying persons access to public discourse. The goal of democratic legitimation is a primary purpose of the First Amendment, and the possibility of democratic legitimation lies in the hope that persons who are permitted the opportunity to make public opinion responsive to their own subjective, personal views might come to regard themselves as the potential authors of the laws that bind them.

If public opinion is merely opinion, then it lacks the indicia of reliability that define knowledge. As Hegel immediately saw, public opinion “in itself … has no criterion of discrimination, nor has it the ability to extract the substantive element it contains and raise it to precise knowledge. Thus to be independent of public opinion is the first formal condition of achieving anything great or rational whether in life or in science.”2 By the middle of the nineteenth century this tension between public opinion and knowledge was so great that John Stuart Mill could recognize that “[t]he modern regime of public opinion is, in an unorganized form, what the Chinese educational and political systems are in an organized; and unless individuality shall be able successfully to assert itself against this yoke, Europe, notwithstanding its noble antecedents and its professed Christianity, will tend to become another China.”3 Mill felt the need for protection “against the tyranny of the prevailing opinion and feeling, against the tendency of society to impose, by other means than civil penalties, its own ideas and practices as rules of conduct on those who dissent from them.”4

The fundamental First Amendment doctrine of content neutrality is meant to prevent the state from cutting persons off from access to processes of public opinion formation on the basis of what they intend to say. The doctrine advances the goal of democratic legitimation by ensuring that public opinion remains open to the subjective engagement of all, even of the idiosyncratic and eccentric. Fools and savants are equally entitled to address the public.

What we characterize as expert knowledge, by contrast, is not to be determined by the indiscriminate engagement of all. Technical beliefs do not become reliable merely because they are widely shared. As Thomas Kuhn has observed, “One of the strongest, if still unwritten, rules of scientific life is the prohibition of appeals to heads of state or to the populace at large in matters scientific.”5 We regard scientific beliefs as reliable because they are subject to disciplinary standards of verifiability, reproducibility, falsifiability, and so on.6 These standards cannot constitutionally be enforced within public discourse. The state can enforce them only within some venue outside of public discourse in which the need for producing reliable knowledge subordinates the egalitarian principle of democratic legitimation.

An important qualification to this conclusion concerns factual truth. “Freedom of opinion,” Hannah Arendt writes, “is a farce unless factual information is guaranteed and the facts themselves are not in dispute. … [F]actual truth informs political thought.”7 Entrenched First Amendment doctrine affirms that “there is no constitutional value in false statements of fact.”8 Thus even as courts hold that “under the First Amendment there is no such thing as a false idea,”9 they also permit the state to regulate the publication of false facts, even within public discourse.

The difficulty is that government control over factual truth is in tension with the value of democratic legitimation. Citizens who seek to participate in public discourse, and who are penalized because they disagree with official versions of factual truth, are excluded from the possibility of influencing public opinion.10 Although we might postulate a world in which reasonable persons do not disagree about factual truth, we all know that as a practical matter this is not the case. Intense and consequential disputes about factual questions abound. Insofar as the state intervenes definitively to settle these disputes, it alienates persons from participation in public discourse.

First Amendment jurisprudence tends to negotiate this tension through doctrines like that of “actual malice”11 or “fault,”12 which prohibit the state from punishing citizens for mere factual error. These doctrines prevent the state from punishing citizens participating in public discourse simply because they have made a factual mistake. The state can punish such citizens only if it shows that they also have some guilty state of mind, like negligence or the deliberate intent to mislead. Doctrines requiring this special form of mens rea are designed to create a “breathing space” that immunizes participants in public discourse from the fear that they might be punished for innocent factual mistakes.13

In matters of expert knowledge, courts use additional techniques to maintain the openness of public discourse. Entrenched First Amendment doctrine holds that although the state may penalize false assertions of fact, it may not regulate false assertions of opinion. Courts construe this distinction in a manner that errs “on the side of nonactionability.”14 Statements “that describe present or past conditions capable of being known through sense impressions”15 are classified as factual, whereas statements in which a speaker “is expressing a subjective view, an interpretation, a theory, conjecture, or surmise”16 tend to be classified as protected opinion.

Because courts view “scientific truth [as] elusive” and believe that “scientific controversies must be settled by the methods of science rather than by the methods of litigation,”17 they characteristically regard expert judgments as nonactionable ideas. “More papers, more discussion, better data, and more satisfactory models—not larger awards of damages—mark the path toward superior understanding of the world around us.”18 Courts self-consciously “foster a public forum for the robust debate that identifies scientific truths.”19 The upshot is that within public discourse courts are reluctant to use law to enforce the disciplinary standards that define expert knowledge. Even about matters that are squarely within the competence of recognized disciplines, there are no preconditions or qualifications for participation in the formation of public opinion.

“In the world of opinion,” Michael Walzer writes, “truth is indeed another opinion.”20 The value of democratic legitimation causes First Amendment doctrine to construct public discourse as a domain of opinion because it prevents the state from maintaining the standards of reliability that we associate with expert knowledge. Within public discourse, the message of the First Amendment is caveat emptor. The creation of reliable disciplinary knowledge must accordingly be relegated to institutions that are not controlled by the constitutional value of democratic legitimation.

This division of labor has been theorized by Allen Buchanan, who argues for the necessity of “key liberal institutions” capable of authorizing “a comparatively large role for merit in the social identification of reliable sources of belief (epistemic authorities), where ‘merit’ means the possession of objective qualifications rationally related to the functions of particular social roles and positions.”21 Buchanan notes that “among the most important social institutions for the production of true beliefs are (1) the social division of labor and (2) the social identification of experts, that is, epistemic authorities, individuals or groups to whom others defer as reliable sources of true beliefs.”22 The “unrestrained epistemic egalitarianism” imposed by the First Amendment on public discourse is incompatible with “the division of epistemic labor” necessary for the production of expert knowledge.23

There are good reasons to support liberal institutions of the kind described by Buchanan. No less a democrat than John Dewey has recognized that “opinions and beliefs concerning the public presuppose effective and organized inquiry” and that “genuine public policy cannot be generated unless it be informed by knowledge, and this knowledge does not exist except when there is systematic, thorough, and well-equipped search and record.”24 Expert knowledge is prerequisite for intelligent self-governance.

Recall in this context the grim regime of Trofim D. Lysenko, who prohibited Soviet biologists from investigating genetics on the ground that Marxism required all forms of behavior to be explained by environmental influences.25 Lysenko’s efforts to impose political control over the epistemological structure of Soviet science inflicted long-standing damage on the development of Soviet biology. On the other side of the spectrum, we recently witnessed an assault on expert knowledge by members of the Bush administration who believed that their political mandate authorized them to reject the “judicious study of discernible reality” and instead to create “our own reality.”26

Reliable expert knowledge is necessary not only for intelligent self-governance, but also for the very value of democratic legitimation. As the eminent French political theorist Claude Lefort has argued, democratic states are distinguishable from totalitarian regimes because in the latter

a condensation takes place between the sphere of power, the sphere of law and the sphere of knowledge. Knowledge of the ultimate goals of society and of the norms which regulate social practices becomes the property of power, and at the same time power itself claims to be the organ of discourse which articulates the real as such.27

A state that controls our knowledge controls our minds.28 Because “contemporary Western societies are in one sense or another ruled by knowledge and expertise,”29 a state that can manipulate the production of disciplinary knowledge can set the terms of its own legitimacy. It can undermine the capacity of citizens to form autonomous and critical opinions.30 It can make a mockery of the obligation of democratic government to be responsive to the views of its citizens.

There are thus good reasons to ensure that the production of disciplinary knowledge remain at least partially independent from state control. It is one thing to identify a social need, however, and it is quite another to identify a set of constitutional principles that serve to address that need. My question in this chapter is whether we can discern distinct First Amendment doctrines designed to protect the social practices that produce and distribute disciplinary knowledge. These principles would serve a constitutional value that I shall call “democratic competence.” Democratic competence refers to the cognitive empowerment of persons within public discourse, which in part depends on their access to disciplinary knowledge. Cognitive empowerment is necessary both for intelligent self-governance and for the value of democratic legitimation.

To theorize the value of democratic competence is to confront a seeming paradox. Democratic legitimation requires that the speech of all persons be treated with toleration and equality. Democratic competence, by contrast, requires that speech be subject to a disciplinary authority that distinguishes good ideas from bad ones. Yet democratic competence is necessary for democratic legitimation. Democratic competence is thus both incompatible with democratic legitimation and required by it. This is an awkward conclusion that should prompt us to think hard about how democratic competence can be reconciled with democratic legitimation.

It is plain that within public discourse the value of democratic legitimation enjoys lexical priority. Democratic identity and will is forged within public discourse, and nothing is more fundamental for democracy. But there are many forms of communication that lie outside public discourse and that are not governed by its constitutional requirements. Judicial doctrine that serves the distinct value of democratic competence is likely to be most identifiable in these spheres of non-public discourse. In this chapter, I explore whether we can recognize judicial decisions that require state regulation of such spheres to respect, and perhaps even to maintain, the value of democratic competence.

One relevant line of precedent concerns contemporary commercial speech doctrine, which vigorously protects the dissemination of factual information outside of public discourse. Oddly enough, commercial speech doctrine is best explained as resting on the constitutional value of democratic competence. There are also scattered court decisions that serve this same value by protecting the distribution of disciplinary knowledge outside of public discourse. These decisions are rare and fragmentary, but they are nevertheless intuitively robust. They yield the unexpected conclusion that our First Amendment has been interpreted to shield from unchecked political control the authoritative disciplinary practices that produce expert knowledge.

I.

Democracy subordinates government to public opinion. It follows that an educated and informed public opinion will more intelligently and effectively supervise the government. Bentham noticed early on that “[i]n an assembly elected by the people, and renewed from time to time, publicity is absolutely necessary to enable the electors to act from knowledge.”31 Madison made a similar observation: “A popular Government, without popular information, or the means of acquiring it, is but a Prologue to a Farce or a Tragedy.”32

The entire theory of the First Amendment espoused by Meiklejohn developed from this basic point. He argued that freedom of speech was necessary in order to ensure

the voting of wise decisions.… The welfare of the community requires that those who decide issues shall understand them.… Just so far as, at any point, the citizens who are to decide an issue are denied acquaintance with information or opinion, or doubt or disbelief or criticism which is relevant to that issue, just so far the result must be ill-considered, ill-balanced planning for the general good. It is that mutilation of the thinking process of the community against which the First Amendment of the Constitution is directed.33

This approach to the First Amendment does not conceptualize its primary purpose to be establishing democratic legitimacy, but rather facilitating democratic competence. It understands the function of public communication to be educating the electorate, and hence, as Meiklejohn clearly saw, it affirms that the First Amendment must take as its “point of ultimate interest … not the words of the speakers, but the minds of the hearers.”34 Meiklejohn was explicit that the First Amendment “does not require that, on every occasion, every citizen shall take part in public debate. Nor can it even give assurance that everyone shall have opportunity to do so.… What is essential is not that everyone shall speak, but that everything worth saying shall be said.”35

We know that Meiklejohn’s approach does not describe the First Amendment as it applies to public discourse, because entrenched First Amendment doctrine does indeed guarantee the right of every citizen to take part in public debate.36 To exclude any person from public discourse is to deny that person the possibility of using speech to make public opinion responsive to his views, and hence to deny him the possibility of striving for democratic legitimation. Within public discourse the value of democratic legitimation trumps that of democratic competence.

It does not follow, however, that democratic competence drops out of the picture altogether. In those rare cases when the right of a speaker to communicate and the right of an audience to receive information are not perfectly symmetrical, the Court has not hesitated to defend the independent right of an audience to receive information willingly communicated.37 And there have also been cases in which the Court has held that “the right to attend criminal trials is implicit in the guarantees of the First Amendment,” because “the explicit, guaranteed rights to speak and to publish concerning what takes place at a trial would lose much meaning if access to observe the trial could… be foreclosed arbitrarily.”38

Outside the context of court proceedings that have traditionally been open to the public, however, the Court has been exceedingly reluctant to interpret the First Amendment to require government disclosure of information to enhance democratic competence. It has regarded the job of deciding which government information to disclose and which to withhold as “clearly a legislative task which the Constitution has left to the political processes.”39

There is no discernible basis for a constitutional duty to disclose, or for standards governing disclosure of or access to information. Because the Constitution affords no guidelines, absent statutory standards, hundreds of judges would, under the Court of Appeals’ approach, be at large to fashion ad hoc standards, in individual cases, according to their own ideas of what seems “desirable” or expedient.”…

“There is no constitutional right to have access to particular government information, or to require openness from the bureaucracy.… The public’s interest in knowing about its government is protected by the guarantee of a Free Press, but the protection is indirect. The Constitution itself is neither a Freedom of Information Act nor an Official Secrets Act.”40

This allocation of authority to fulfill a potential constitutional value is best interpreted either as evidence of the Court’s commitment to legislative constitutionalism, or as expressing a deep, analytically obscure41 distinction between affirmative and negative rights.42 American courts are far more comfortable preventing government from regulating individuals than they are requiring government to act at the behest of individuals. If we are to find robust evidence of judicial enforcement of the value of democratic competence, it will most likely involve negative rights that prohibit government from regulating individuals who wish to disseminate information or knowledge outside of public discourse.

There is in fact well-developed judicial doctrine to this effect. I am referring to commercial speech doctrine. In the 1970s, the United States Supreme Court repudiated its longstanding conclusion that “the Constitution imposes no… restraint on government” regulation of “purely commercial advertising.”43 Commercial advertising had been unprotected because it was outside public discourse. Everyone understood that seeking to sell toothpaste was a different kind of communicative act than attempting to influence the content of public opinion. But in 1976 the Court held that First Amendment coverage should extend to commercial advertising:

Advertising… is nonetheless dissemination of information as to who is producing and selling what product, for what reason, and at what price. So long as we preserve a predominantly free enterprise economy, the allocation of our resources in large measure will be made through numerous private economic decisions. It is a matter of public interest that those decisions, in the aggregate, be intelligent and well informed. To this end, the free flow of commercial information is indispensable.… And if it is indispensable to the proper allocation of resources in a free enterprise system, it is also indispensable to the formation of intelligent opinions as to how that system ought to be regulated or altered. Therefore, even if the First Amendment were thought to be primarily an instrument to enlighten public decision-making in a democracy, we could not say that the free flow of information does not serve that goal.44

The passage seems to offer two distinct reasons for extending First Amendment coverage to commercial advertising. The first is that advertising is necessary for the efficient functioning of commercial markets. On this account, market efficiency is an independent constitutional value, and advertising receives constitutional protection in order to protect market efficiency. But this reasoning is unconvincing. The First Amendment serves the value of democratic legitimation by protecting the communicative processes through which the public decides whether to pursue the goal of market efficiency or whether to subordinate that goal to other objectives like redistribution or paternalism. To attribute independent constitutional value to market efficiency is to restrict legislative choices in the name, as Oliver Wendell Holmes famously said in his dissent in Lochner v. New York, of the particular socioeconomic vision advanced in “Mr. Herbert Spencer’s Social Statics.”45 Any such interpretation of the First Amendment would contradict the fundamental value of democratic legitimation, which invests public opinion with the authority (within broad limits) to decide what forms of market management should be endorsed by the state.

The second reason advanced by the Court for extending First Amendment coverage to commercial advertising suffers from no such fatal liability. The Court states that commercial advertising should be covered by the First Amendment because it is relevant to “public decision-making in a democracy.” Advertising conveys information pertinent “to the formation of intelligent opinions as to how” the American economy should be regulated. “Advertising, though entirely commercial, may often carry information of import to significant issues of the day,”46 and for this reason deserves constitutional protection in order to safeguard “the essential role that the free flow of information plays in a democratic society.”47

To assert that First Amendment coverage should extend to commercial advertising because it conveys factual knowledge that cognitively empowers public opinion is to affirm that speech can be protected because it serves the value of democratic competence. It is not surprising, therefore, that the shape of commercial speech doctrine follows roughly Meiklejohnian lines, as indeed does the First Amendment doctrine applied to state regulations seeking to control the circulation of non-advertising commercial information outside of public discourse.48 The Court has explained that “[t]he First Amendment’s concern for commercial speech is based on the informational function of advertising,”49 and therefore that “the extension of First Amendment protection to commercial speech is justified principally by the value to consumers of the information such speech provides.”50 “A commercial advertisement is constitutionally protected not so much because it pertains to the seller’s business as because it furthers the societal interest in the ‘free flow of commercial information.’”51

Important doctrinal consequences follow from these constitutional premises. Because the constitutional value of commercial speech lies in the information that it carries, the state can engage in content discrimination to regulate and suppress the circulation of “misleading” information.52 The contrast to permissible regulations of public discourse is stark.53 It would be forbidden content discrimination for the state to suppress “misleading” speech within public discourse. Such suppression would be inconsistent with the equal right of every speaker to participate in the formation of public opinion. But “‘the First Amendment… does not prohibit the State from insuring that the stream of commercial information flow[s] cleanly as well as freely.’”54 Government regularly scrutinizes the content of commercial speech55 to insure that it conveys reliable, rather than misleading, information. Only in this way can the value of democratic competence be served.

Commercial speakers are commonly compelled to speak in ways that enhance the information they circulate.56 To augment the efficiency and transparency of markets, the state routinely requires commercial speakers to divulge information about products they sell. If applied to public discourse, such compulsion would transgress the subjective experience of speakers who seek to shape public opinion to reflect their own personal perspectives about matters they regard as important. That is why the First Amendment prohibits the state from compelling political commentators to be accurate, fair, and balanced.57 Such compulsion risks alienating speakers from their own communication.58 It thus undermines democratic legitimation. But because commercial speech is not protected in order to promote democratic legitimation, but instead to serve democratic competence, it is constitutionally permissible to compel commercial speech. Such compulsion can augment the flow of accurate information to the public and so actually advance the constitutional purpose of public education.59

We can learn important lessons from commercial speech doctrine. It demonstrates that entrenched First Amendment standards do indeed protect the flow of information so as to enhance the quality of public decision-making. These standards are oriented to the rights of audiences to receive information rather than to the rights of speakers to communicate. They thus display properties that are inconsistent with the First Amendment rules that govern public discourse. Commercial speech doctrine authorizes the state to engage in content discrimination to suppress misleading information, and it empowers the state to compel the disclosure of information. The structure of commercial speech doctrine is in these respects antithetical to First Amendment protections for public discourse.

II.

If the circulation of commercial information serves the value of democratic competence, so also does the circulation of expert knowledge. Constitutional protections for the dissemination of expert knowledge should therefore be roughly analogous to those applicable to the circulation of commercial information. Important distinctions between commercial information and disciplinary knowledge, however, introduce significant variations in constitutional doctrine.

Unlike commercial information, expert knowledge is not the object of a distinct and well-recognized branch of First Amendment jurisprudence. If we wish to make visible our existing constitutional instincts in this area, we must scrutinize domains outside of public discourse. This is because communication of expert knowledge within public discourse is typically protected by the value of democratic legitimation, which can obscure the distinct protections inspired by democratic competence. If an expert chooses to participate in public discourse by speaking about matters within her expertise, her speech will characteristically be classified as fully protected opinion. That is why the dentist I described in Chapter One who addressed the general public about the dangers of dental amalgams received First Amendment immunity.

Constitutional protections for disciplinary speech within public discourse preclude the state from holding expert speech to ordinary standards of disciplinary competence. The state cannot enforce the disciplinary methods that make expert knowledge reliable. The value of democratic legitimation protects the interests of speakers who wish to participate in the formation of public opinion rather than the interests of audience members who wish to rely on the truth of speech. Biologists can with impunity write editorials in the New York Times that are such poor science that they would constitute grounds for denying tenure within a university. Members of the general public can rely on expert pronouncements within public discourse only at their peril.60 Such pronouncements are ultimately subject to political rather than legal accountability. The “traditional authority” that might otherwise attach to “expertise” is thus constitutionally undermined and rendered vulnerable to “dialogic engagement.”61 Some, like Anthony Giddens, regard this as a cause for celebration. Within public discourse, traditional First Amendment doctrine systematically transmutes claims of expert knowledge into assertions of opinion.

Outside of public discourse, by contrast, the First Amendment functions quite differently. Just as commercial speech doctrine authorizes content discrimination to ensure that commercial information is not misleading, so malpractice law outside of public discourse rigorously polices the authority of disciplinary knowledge. It underwrites the competence of experts. Doctors, dentists, lawyers, or architects who offer what authoritative professional standards would regard as incompetent advice to their clients face strict legal regulation. In such contexts, law stands as a surety for the disciplinary truth of expert pronouncements. By guaranteeing that clients can plan to rely on expert professional judgment, law endows such communication with the status of knowledge.

Malpractice liability attaches equally to incompetent advice and to the failure to offer advice that ought to be provided.62 In this sense malpractice law compels communication. It requires professionals to speak. As in the context of commercial speech doctrine, law regulating the circulation of expert knowledge outside of public discourse adopts an audience perspective in order to preserve the integrity of communication.

A striking peculiarity of established constitutional doctrine is that First Amendment coverage does not typically extend to malpractice litigation. A doctor who offers bad advice to a patient cannot defend a consequent tort suit on the ground that his opinion was constitutionally immunized from liability. He cannot claim that his advice was an experiment, as all life is an experiment. A lawyer who serves up an incompetent legal opinion cannot defend a subsequent malpractice suit on the ground that the law must respect his individual autonomy or on the ground that the law must protect the marketplace of ideas. The law will simply ask whether the lawyer’s opinion did or did not meet relevant professional standards of competence. If a patient relies to her detriment on the advice of a dentist who commits what the American Dental Association considers malpractice and advises the removal of silver fillings, the First Amendment will not serve as a defense in the subsequent malpractice action.

This poses something of a puzzle. Why should First Amendment coverage extend to the circulation of commercial information outside of public discourse, but not to the circulation of expert knowledge? One distinction that might immediately strike us is that commercial speech tends to be addressed to the general public in advertisements that are placed in newspapers or radio or other media that are widely distributed. The information contained in commercial speech thus tends to have an obvious impact on public opinion. The advice offered by an expert professional, by contrast, is typically given only to a single person. It is not broadcast to the public sphere, and so its potential effect on public opinion is far less apparent.

This distinction does not seem to me decisive, because there is no reason why public opinion might not be formed one conversation at a time. If a person learns through the advice of their dentist that dental amalgams are dangerous, they might wish to support legislation regulating the availability of such treatments. There are certainly groups who presently advocate for such reform.63 So long as knowledge is potentially relevant to the formation of public opinion, I do not see in principle why it should constitutionally matter whether it is distributed to one person or to a thousand.

The difference between commercial speech and expert knowledge seems to me a matter of quality rather than quantity. Commercial speech doctrine covers commercial advertisements typically addressed to an audience that is mature, independent, and free to accept or reject their blandishments. The doctrine presupposes equality between an advertiser and its audience, and indeed the Court has refused to apply First Amendment coverage when this equality is lacking.64 Yet this equality is specifically and emphatically absent in the case of professional clientele.

In law and in social practice clients are entitled to rely on the truth and accuracy of a professional’s judgment. Clients are presumed to be dependent upon professional judgment and unable themselves independently to evaluate its quality. If the extension of First Amendment coverage to the circulation of commercial information presupposes that persons can reach their own conclusions based upon commercial information, the refusal to extend First Amendment coverage to professional malpractice litigation suggests the opposite premise, that clients cannot second-guess the expert knowledge of professionals. Malpractice law protects the vulnerability of clients by requiring professionals to maintain strict standards of expert knowledge.

Seen from this perspective, the very absence of First Amendment coverage from the context of malpractice litigation emphasizes the significance which law attributes to the circulation of accurate expert knowledge. This significance implies that First Amendment coverage might arise in contexts that are distinct from malpractice, in which the state may seek to corrupt, rather than to protect, the diffusion of expert knowledge.

Consider, for example, legislation which prohibits expert professionals from communicating knowledge to their clients, or, conversely, legislation which compels professionals to communicate false information to their clients.65 Such legislation is the opposite of malpractice law, which guarantees the circulation of competent expert knowledge. If the value of democratic competence attaches to the communication of expert knowledge, as it does to the communication of commercial information, we should expect to see First Amendment coverage triggered whenever government seeks by such legislation to disrupt the communication of accurate expert knowledge.66

First Amendment coverage is in fact visible in such circumstances. In a recent decision, for example, a Nebraska statute forcing doctors “to give untruthful, misleading and irrelevant information to patients” was held to implicate the “First Amendment rights of medical providers” and was accordingly enjoined.67 Or consider § 526 (a)(4) of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”),68 which provides that

(a) A debt relief agency shall not…

(4) advise an assisted person or prospective assisted person to incur more debt in contemplation of such person filing a case under this title or to pay an attorney or bankruptcy petition preparer fee or charge for services performed as part of preparing for or representing a debtor in a case under this title.

When lower courts first encountered this statutory provision, some were so concerned to avoid “grave constitutional questions” that they refused to interpret the term “debt relief agency” to apply to bankruptcy lawyers.69 Other courts, unable to stretch the statute quite so far, concluded that attorneys were indeed subject to the prohibition of BAPCPA.70 Such courts were brought face to face with a statute they believed prohibited attorneys from communicating truthful and relevant legal knowledge to their clients. These courts believed that BAPCPA prevented lawyers from advising clients that they could incur debt in contemplation of bankruptcy, which in fact clients were legally entitled to do.

BAPCPA prohibits transmission of this knowledge because it fears that potential bankrupts might “improperly” enlarge “pre-existing debt, thereby diluting the assets of the bankruptcy estate otherwise available to creditors.”71 There are, however, rational and honorable reasons for incurring debt in contemplation of bankruptcy. “[L]egitimate incursions of debt could be the refinance of a mortgage that allows a debtor to pay off the mortgage and other debts, such as credit card debt, in a chapter 13 where failure to refinance may only allow the debtor sufficient funds to pay off one or the other but not both.”72 Federal courts thus understood BAPCPA to prohibit “attorneys, in certain instances, from giving the best and most complete advice to their clients.”73 Because Congress’s reasons for prohibiting this advice were outweighed by the need to communicate accurate legal advice serving legal and honorable purposes, every lower federal court to have considered the question found § 526(a)(4) to be unconstitutional under the First Amendment.74

The Supreme Court ultimately decided the constitutionality of BAPCPA in March 2010. The Justices unanimously concluded that although § 526(a)(4) applied to attorneys, it prohibited only legal advice that encouraged “a specific type of misconduct designed to manipulate the protections of the bankruptcy system”—the incurring of “more debt because the debtor is filing for bankruptcy, rather than for a valid purpose.”75 Incurring debt for this reason constitutes “conduct that is abusive per se.”76 The Court reasoned that “it is hard to see how a rule that narrowly prohibits an attorney from affirmatively advising a client to commit this type of abusive prefiling conduct could chill attorney speech or inhibit the attorney-client relationship.”77

The Supreme Court took great care to read § 526(a)(4) in a manner that would avoid the constitutional questions that had troubled lower courts. The Court refused to construe the statute to prevent attorneys from providing clients accurate legal knowledge about legal rights. Instead the Court twisted the statute to mean that attorneys could not affirmatively advise clients to abuse the legal system.78 Interpreted in this narrow fashion, the statute does no more than to enforce ethical obligations that the legal profession imposes upon itself.79

It is fair to conclude that every federal court to have considered § 526(a)(4) appreciated that First Amendment coverage would extend to a statute that forbids lawyers from disclosing to clients, in the privacy of the attorney-client relationship, knowledge about the nature of their legal rights. If ordinary malpractice suits routinely regulate such attorney speech (and non-speech) without any First Amendment coverage,80 why would such coverage suddenly arise in the context of a statute like § 526(a)(4)?

I suggest that the answer turns on the constitutional value attributed to the circulation of expert knowledge. It is the job of attorneys to advise clients about how best to navigate the legal options available to them. It is the expectation of clients that they will receive this advice. The plain language of BAPCPA interrupts these mutual expectations about the circulation of legal knowledge. As interpreted in lower federal courts, BAPCPA prohibits attorneys from communicating genuine legal knowledge about possible legal action. Precisely the vulnerability and dependence of clients makes this prohibition all the more damaging. The Supreme Court sidestepped this prohibition by narrowly interpreting BAPCPA to apply only to attorney communications advising actions otherwise prohibited by law.

A growing number of legal commentators have offered an explanation for the First Amendment coverage BAPCPA inspired in lower courts. These commentators embrace what is now called an “institutional approach to the First Amendment.”81 The basic idea is that the First Amendment ought to protect the “defined social relationships” that make up existing institutions, such as the profession of law.82 Applied literally, this approach suggests that the First Amendment coverage should be triggered by any political regulation of extant professional practices. BAPCPA, as interpreted in lower federal courts, sought to subordinate existing attorney-client relationships to political control.

I regard the premise of the institutional approach as implausible. It is often necessary or desirable to exert political control over professional practices, and such control necessitates the regulation of professional communication. A constitutional theory that immediately converts every effort to regulate professional practice into a constitutional question is surely suspect. It is also misleading. We know that professional practices are subject to many regulations, like ordinary malpractice law, that do not trigger First Amendment coverage. The institutional approach thus obscures the central puzzle that we must explain, which is why some political efforts to regulate professional practices, like BAPCPA, seem to trigger First Amendment coverage, while other efforts, like malpractice law, do not.

The approach I have outlined in this book suggests a solution to this puzzle. Some regulations of professional practices implicate First Amendment values, whereas others do not. This is inconsistent with the major premise of the institutional approach, which attributes constitutional value to professional practices as such. I suggest that a more nuanced inquiry is required, one which will evaluate whether particular government regulations threaten particular constitutional values.83

What First Amendment values might be implicated in the particular kinds of attorney-client communications regulated by BAPCPA? These values cannot inhere in the autonomy of attorneys, because attorney speech is pervasively regulated without triggering First Amendment coverage. An attorney who fails to advise her client about a legal and potentially useful enlargement of debt in contemplation of bankruptcy might be liable in malpractice, and yet she cannot invoke the First Amendment to defend against such a suit. The constitutional values threatened by BAPCPA do not lie in attorney speech “as such,” nor in the marketplace of ideas. Attorneys are regularly and uncontroversially held strictly responsible for the truth and accuracy of their opinions.84

I can see no alternative but to conclude that lower federal courts understood BAPCPA to trigger First Amendment coverage because they believed that its purpose and effect was to block the communication of knowledge that might ultimately inform public opinion and thereby enhance the competency of democratic decision-making. As with commercial speech, it does not matter that this knowledge is communicated outside public discourse.

This analysis has the virtue of explaining why malpractice litigation does not trigger First Amendment coverage. Malpractice litigation regulates professional speech in order to maintain pertinent professional criteria of knowledge. The question in a malpractice suit is whether a professional has met professional standards in the communication of knowledge. Malpractice litigation is thus a vehicle for law to incorporate and enforce pertinent disciplinary standards.85 Just as the regulation of “misleading” commercial speech is exempt from First Amendment review,86 so the regulation of professional malpractice is beyond First Amendment coverage.87

In contrast to malpractice litigation, legislation like BAPCPA seeks to politically override relevant professional standards of knowledge. Legislation like BAPCPA can compromise the constitutional value of democratic competence when it prohibits professional experts from communicating knowledge that is professionally regarded as true. Legislation that requires professional experts to communicate knowledge that is professionally regarded as false should for this same reason also trigger First Amendment coverage, as has happened in Nebraska. In such circumstances First Amendment coverage is triggered because the value of democratic competence is at risk.

III.

If First Amendment coverage is triggered by statutes that prevent professionals from communicating relevant disciplinary knowledge to clients, or that force professionals to communicate untruths to clients, the scope of First Amendment coverage must depend upon judicial assessment of the relevant state of expert knowledge. This has subtle but highly significant constitutional implications.

Consider a dentist who wishes to advise her patients to remove their dental amalgams and who is prohibited from doing so by local regulation.88 Imagine that the dentist charges that the regulation violates the First Amendment. The question of whether the regulation blocks the transmission of knowledge and hence triggers First Amendment coverage depends upon whether dental amalgams actually endanger the health of patients. How can a court answer this question? It must necessarily apply the disciplinary knowledge of medical experts. It follows that First Amendment coverage depends upon the application of the very disciplinary practices that government regulation seeks to control. A court will have no option but to apply the authoritative methods and truths of medical science in order to determine whether prohibiting the dentist’s advice triggers First Amendment review.

It follows that the value of democratic competence can be judicially protected only if courts incorporate and apply the disciplinary methods by which expert knowledge is defined. This is the kernel of truth at the core of the new institutional approach to the First Amendment. Constitutional protections for the circulation of expert knowledge, in contrast to commercial information, require courts to apply the disciplinary methods by which disciplinary knowledge is itself ascertained.

These disciplinary methods are neither democratic nor egalitarian. They are not to be determined by popular vote. Although courts cannot adopt these disciplinary methods to regulate public discourse, they can and must use them to assess the constitutionality of legislative efforts to regulate the circulation of expert knowledge outside of public discourse. In the context of BAPCPA, for example, lower courts applied First Amendment scrutiny because the statute prevented lawyers from communicating to clients legal knowledge of their right to incur debt in contemplation of bankruptcy; courts agreed that this claim of legal knowledge was true by virtue of their own application of the disciplinary practices that establish legal truth.

The implications of this analysis are startling. Protecting the value of democratic competence will, in the context of expert knowledge, require courts to attribute constitutional status to the disciplinary practices by which expert knowledge is itself created. Courts must adopt and employ such practices whenever they seek to safeguard the circulation of disciplinary knowledge. It follows that judicial efforts to safeguard the value of democratic competence ultimately depend upon a constitutional sociology of knowledge.

Consider what would happen if a state were to pass legislation prohibiting astrologers from offering fee-for-service advice to clients.89 The state would defend its legislation on the ground that such advice constitutes consumer fraud.90 Ordinary consumer fraud is prohibited without triggering First Amendment coverage91 because anti-fraud legislation is understood to suppress falsehood rather than truth. Outside of public discourse, First Amendment scrutiny is not triggered by the censorship of deceptions, only by the suppression of actual knowledge or information.92

If we ask how a court might determine whether astrological advice constitutes deception or knowledge, we must identify the body of expertise which a court would use in order to answer this question. It is all but certain that a court would not decide whether astrological advice communicates knowledge by consulting the disciplinary standards of astrology. A court would instead consult what it regards as reliable forms of disciplinary expertise,93 in much the same way that lower courts considering the constitutionality of BAPCPA consulted the disciplinary standards of the legal profession to determine whether the statute interrupted the communication of legal knowledge.

In our society the professional practices of lawyers produce the kind of knowledge that advances the value of democratic competence, but the professional practices of astrologers do not. It is reasonable to plan to rely on legal advice, but it is foolish to plan to rely on astrological opinion. That is why the scope of First Amendment coverage depends upon the application of the disciplinary practices of lawyers, but not upon the disciplinary practices of astrologers. The value of democratic competence is potentially at risk only if the state compromises the transmission of actual knowledge. Determining which disciplinary practices produce knowledge, and which do not, inevitably entangles constitutional adjudication in the sociological construction of knowledge.

The case of astrology is relatively simple, but consider a more complex example. Suppose a state were to prohibit persons from offering fee-for-service advice about a particular homeopathic medical remedy. The disciplinary status of homeopathic medicine is highly controverted.94 How will a court decide whether the prohibition of advice about the remedy triggers First Amendment coverage? A court may believe that the discipline of homeopathic medicine produces valuable knowledge, in which case it will decide the question of First Amendment coverage by reference to experts in homeopathic medicine. Such a court will ask whether experts in homeopathic medicine would or would not approve the homeopathic remedy at issue. If homeopathic specialists agree that the remedy is fraudulent, First Amendment coverage will not be triggered. If they believe that the remedy is effective, then the suppression will trigger First Amendment coverage in exactly the same way as First Amendment coverage was triggered by BAPCPA.

A court may also believe, however, that homeopathic medicine is like astrology, because it is a discipline that does not itself produce constitutionally valuable knowledge. Such a court will determine whether the prohibition of advice about the homeopathic remedy suppresses the circulation of knowledge by applying the expertise of an “established” scientific discipline. If “established” experts agree that the remedy is effective, First Amendment coverage may be triggered, whereas if “established” experts agree that the remedy is fraudulent, no First Amendment question will be presented.95

The point is that although courts may retain the option of accepting or rejecting the specific disciplinary practices of homeopathic medicine, they will not retain the option of avoiding all disciplinary practices. Ultimately a court must determine whether First Amendment coverage is triggered by deciding whether prohibiting advice about the remedy does or does not suppress the circulation of knowledge. And it must make this determination by applying the methods of one discipline or another. Whatever discipline a court applies will acquire constitutional status, because it will determine the forms of knowledge implicating the constitutional value of democratic competence.

Insofar as the value of democratic competence safeguards the circulation of expert knowledge, it must necessarily also incorporate the disciplinary methods by which expert knowledge is created and certified. A constitutional sociology of knowledge is thus inevitable. This sociology will pose deep and intractable questions. Consider, for example, what a court might do if the federal government were to enact legislation requiring accountants to report financial returns to their clients using only predetermined federal formulae for the calculation of profit.96 Such legislation seeks to control the professional advice of accountants. If the legislation were challenged under the First Amendment, coverage would be triggered if the mandated federal formulae either prevented accountants from distributing knowledge or required accountants to distribute falsehoods. How might a court determine whether federal formulae had these consequences?

If a court regards the practices of accountants as constitutive of financial knowledge,97 it will likely take legislative efforts to override the disciplinary practices of professional accountants as triggering serious First Amendment questions, just as courts considering the constitutionality of BAPCPA took the attempt to override the legal knowledge of lawyers to raise serious First Amendment questions. But a different issue would be presented if a court instead regards the expertise of accountants to be merely that of representing financial knowledge,98 the truth of which is to be determined by the practices of “established” disciplines like economics. Such a court would have to determine the boundaries of First Amendment coverage by applying the knowledge practices of economists. These knowledge practices would accordingly acquire independent constitutional status.

IV.

The argument of this chapter is that there are indeed strong suggestions in First Amendment doctrine that courts are willing to protect the value of democratic competence. We can detect the influence of democratic competence whenever courts protect the circulation of information outside of public discourse in the context of commercial speech, or whenever courts protect the circulation of expert knowledge outside of public discourse in contexts like BAPCPA. When courts protect the circulation of expert knowledge, they also extend constitutional recognition to the disciplinary practices and methods that create such knowledge. In effect this immunizes such practices and methods from unrestricted political manipulation.

The doctrinal structure I have identified safeguards the independence of key liberal institutions that produce expert knowledge. This structure does not compromise democratic legitimation by subordinating public discourse to approved disciplinary practices and truths. It preserves the autonomy of public discourse, even as it sustains democratic competence by maintaining separation between the “sphere of knowledge” and the “sphere of power.” It prevents the state from obliterating independent sources of expert knowledge. By ascribing constitutional status to the independent disciplinary practices that define expert knowledge, it empowers democratic citizens to demand accountability from their government. Whether any particular disciplinary practice will acquire constitutional status of this kind depends upon the constitutional sociology of knowledge.


3

Academic Freedom and the Production of Disciplinary Knowledge

The value of democratic competence is undermined whenever the state acts to interrupt the communication of disciplinary knowledge that might inform the creation of public opinion. Lower federal courts extended First Amendment coverage to BAPCPA because they considered the statute to have this purpose and effect. The question I address in this chapter is whether existing First Amendment doctrine seeks to safeguard the value of democratic competence by extending First Amendment coverage also to state actions that inhibit the creation of expert knowledge.

There is an obvious candidate for such doctrine. First Amendment jurisprudence has protected academic freedom for more than fifty years. Academic freedom safeguards the creation of disciplinary knowledge within universities. The Supreme Court has proclaimed that academic freedom is a “special concern of the First Amendment, which does not tolerate laws that cast a pall of orthodoxy over the classroom.”1 At present, however, the doctrine of academic freedom stands in a state of shocking disarray and incoherence. One eminent commentator has remarked that “there has been no adequate analysis of what academic freedom the Constitution protects or of why it protects it. Lacking definition or guiding principle, the doctrine floats in the law, picking up decisions as a hull does barnacles.”2

The problem is in part that the Court has failed to understand the connection between academic freedom and the value of democratic competence. It has instead sought to protect academic freedom in order to safeguard the marketplace of ideas. It has announced that “[t]he classroom is peculiarly the ‘marketplace of ideas.’ The Nation’s future depends upon leaders trained through wide exposure to that robust exchange of ideas which discovers truth ‘out of a multitude of tongues, (rather) than through any kind of authoritative selection.’”3

If the purpose of constitutional protections for academic freedom is to serve the value of democratic competence, the ideal of the marketplace of ideas can only produce confusion. Universities are essential institutions for the creation of disciplinary knowledge, and such knowledge is produced by discriminating between good and bad ideas. It follows that academic freedom cannot usefully be conceptualized as protecting a marketplace of ideas. In this chapter I shall argue that constitutional safeguards for academic freedom are best justified in terms of the value of democratic competence and that this perspective can helpfully illuminate many of the conundrums that presently afflict judicial efforts to construct the First Amendment doctrine of academic freedom.

I.

Today we are likely to find unexceptionable, perhaps even banal, Karl Jaspers’s claim that “the university is the corporate realization of man’s basic determination to know. Its most immediate aim is to discover what there is to be known and what becomes of us through knowledge.”4 Almost every modern university includes in its mission statement the purpose of striving “to create knowledge.”5 The modern university is defined in terms of “the preservation, advancement, and dissemination of knowledge.”6 Universities are institutions that paradigmatically develop and apply the disciplinary practices that define modern forms of expert knowledge.

This concept of the university did not always exist in the United States. During the major part of the nineteenth century, the objective of most American colleges was to instruct young men in received truths, both spiritual and material. It is only when American scholars became infected with the German ideal of Wissenschaft, with the idea of systematizing and expanding knowledge, that American universities began to transform their mission. It is a moment of great historical significance when Daniel Coit Gilman could in 1885 address the assembled officers, students, and friends of the John Hopkins University to assert, with confidence and at length, that the “functions” of the university “may be stated as the acquisition, conservation, refinement and distribution of knowledge.… It is the business of a university to advance knowledge.”7

The concept of academic freedom emerged in the United States in response to this transformation of the purpose of higher education.8 Writing during this moment of transition, John Dewey could with characteristic lucidity observe the emerging relationship between the new concept of the university and the new idea of academic freedom:

In discussing the questions summed up in the phrase academic freedom, it is necessary to make a distinction between the university proper and those teaching bodies, called by whatever name, whose primary business is to inculcate a fixed set of ideas and facts. The former aims to discover and communicate truth and to make its recipients better judges of truth and more effective in applying it to the affairs of life. The latter have as their aim the perpetuation of a certain way of looking at things current among a given body of persons. Their purpose is to disciple rather than to discipline.… The problem of freedom of inquiry and instruction clearly assumes different forms in these two types of institutions.9

The basic idea of academic freedom is simple and unanswerable: knowledge cannot be advanced unless existing claims to knowledge can with freedom be criticized and analyzed.10 Arthur Lovejoy elegantly summarized the point in 1930, noting that the university’s

function of seeking new truths will sometimes mean… the undermining of widely or generally accepted beliefs. It is rendered impossible if the work of the investigator is shackled by the requirement that his conclusions shall never seriously deviate either from generally accepted beliefs or from those accepted by the persons, private or official, through whom society provides the means for the maintenance of universities.… Academic freedom is, then, a prerequisite condition to the proper prosecution, in an organized and adequately endowed manner, of scientific inquiry.…11

The first and arguably greatest articulation of the logic and structure of academic freedom in America was the 1915 Declaration of Principles on Academic Freedom and Academic Tenure, published by the newly formed American Association of University Professors (AAUP).12 The concept of academic freedom advanced in the Declaration was later incorporated in the canonical 1940 Statement of Principles on Academic Freedom and Tenure,13 which has been endorsed by over 180 educational organizations and which has become “the general norm of academic practice in the United States.”14

The 1915 Declaration defined academic freedom as consisting of three components: “Academic freedom… comprises three elements: freedom of inquiry and research; freedom of teaching within the university or college; and freedom of extramural utterance and action.”15 Twenty-five years later these same three components of academic freedom were reaffirmed in the 1940 Statement.16 In this chapter I shall analyze the constitutional dimensions of the first of these three components, which the 1940 Statement characterizes as freedom of research and publication.17 Insofar as the constitutional value of democratic competence concerns the creation and dissemination of disciplinary knowledge, it concerns this first component of academic freedom.

It is apparent that the 1915 Declaration does not analogize academic freedom of research and publication to the marketplace of ideas. The Declaration does indeed argue that because a purpose of higher education is “to promote inquiry and advance the sum of human knowledge,”18 universities must award faculty with “complete and unlimited freedom to pursue inquiry and publish its results. Such freedom is the breath in the nostrils of all scientific activity.”19 But although the Declaration asserts that “the university teacher’s independence of thought and utterance”20 is required by the basic purpose of a university, it also takes pains to distinguish this independence of thought from a marketplace of ideas in which all ideas must be tolerated.

The Declaration explicitly repudiates the position “that academic freedom implies that individual teachers should be exempt from all restraints as to the matter or manner of their utterances, either within or without the university.”21 Academic freedom implies that the “liberty of the scholar within the university to set forth his conclusions, be they what they may, is conditioned by their being conclusions gained by a scholar’s method and held in a scholar’s spirit; that is to say, they must be the fruits of competent and patient and sincere inquiry.”22 The Declaration conceives academic freedom as the freedom to pursue the “scholar’s profession”23 according to the standards of that profession.24 It is only in this way that scholars can fulfill the university’s mission of creating new knowledge.

In contrast to the marketplace of ideas, therefore, academic freedom protects scholarly speech only when it complies with “professional norms.”25 It is for this reason that universities are free to evaluate scholarly speech based upon its content—to reward or to regulate scholarly speech based upon its professional quality.26 Universities make these judgments whenever they hire professors, promote them, tenure them, or award them grants. Although the First Amendment would prohibit government from regulating the New York Times if the newspaper were inclined to editorialize that the moon is made of green cheese, no astronomy department could survive if it were prevented from denying tenure to a young scholar who was similarly convinced. Academic freedom thus depends upon a double recognition: that knowledge cannot be advanced “in the absence of free inquiry,” and that “the right question to ask about a teacher is whether he is competent.”27

Competence is defined by reference to scholarly or disciplinary standards. These standards cannot be determined by reference to public opinion.28 “The definition of competence does not shift with every wind of prejudice, religious, political, racial, or economic.”29 Academic freedom has always been conceived as a barrier to “the pressure in a democracy of a concentrated multitudinous public opinion. The great majority of the people in a given community may hold passionately to some dogma in religion, some economic doctrine, or some political or social opinion or practice, and may resent strongly the expression by a public teacher of religious, economic, political, or social views unlike those held by the majority.”30 Academic freedom insulates scholars from the political pressure of public opinion so that they can pursue the disciplinary practices by which expert knowledge is created and certified.31 Academic freedom, as the Declaration precisely notes, upholds “not the absolute freedom of utterance of the individual scholar, but the absolute freedom of thought, of inquiry, of discussion and of teaching, of the academic profession.”32

This concept of academic freedom initially developed as a professional norm for the governance of institutions of higher education. It was not recognized in constitutional law during the first half of the twentieth century. In 1937, for example, a legal commentator could note that “academic freedom is not… a constitutional privilege, or even a legal term defined by a history of judicial usage and separately listed in the digests and Words and Phrases.”33 Academic freedom did not emerge as a constitutional concept until the 1950s and McCarthyite efforts to remove subversives from the nation’s universities.34 It was not until 1967 that we learned that academic freedom is a “special concern of the First Amendment.”35 The question I shall explore in this chapter is exactly why academic freedom should be of concern to the First Amendment and how that concern ought doctrinally to be expressed.36

II.

To speak of academic freedom as a First Amendment right is to presuppose that academic freedom serves a specifically constitutional value. Universities and university faculty are the unique and primary sites in modern American society for the creation and diffusion of disciplinary knowledge in the service of the public good. Creating and diffusing disciplinary knowledge serves the First Amendment value of democratic competence. It is exactly this value that the Court invoked when it initially began to speak of academic freedom as a constitutional principle.

The first major Supreme Court decision to invoke the concept of academic freedom was Sweezy v. New Hampshire.37 The case concerned a New Hampshire “loyalty program” designed “to eliminate ‘subversive persons’ among government personnel.”38 The state attorney general sought to interrogate Paul Sweezy, a well-known Marxist economist who had been a visiting lecturer at the University of New Hampshire. Sweezy answered all the attorney general’s questions with the exception of inquiries about two subjects: “his lectures at the University of New Hampshire, and his knowledge of the Progressive Party and its adherents.”39 Sweezy’s support of Henry Wallace’s Progressive Party involved his participation in public discourse, and no theory of academic freedom was necessary in order to understand that the attorney general’s investigation had impinged “upon such highly sensitive areas as… freedom of political association.”40

But Sweezy’s classroom lectures on “the theory of dialectical materialism” or the inevitability of “Socialism” were quite another matter.41 These lectures formed no part of public discourse, because Sweezy’s relationship to the students in his classroom constituted a professional relationship, analogous to the relationship between a lawyer and her clients. Sweezy could properly have been held accountable for the professional competence of his lectures.42 If the attorney general’s attempted interrogation of Sweezy’s lectures triggered First Amendment coverage, it was not because Sweezy had the First Amendment right to influence public opinion as he saw fit. The classroom is not a location in which the value of democratic legitimation is at stake.

In his plurality opinion, therefore, Chief Justice Warren was forced to develop a distinct justification for extending First Amendment coverage to Sweezy’s lectures:

The essentiality of freedom in the community of American universities is almost self-evident. No one should underestimate the vital role in a democracy that is played by those who guide and train our youth. To impose any strait jacket upon the intellectual leaders in our colleges and universities would imperil the future of our Nation. No field of education is so thoroughly comprehended by man that new discoveries cannot yet be made. Particularly is that true in the social sciences, where few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion and distrust. Teachers and students must always remain free to inquire, to study and to evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and die.43

The passage is blurry, invoking both freedom of teaching and freedom of research. It is upon the latter that I wish to focus. In this regard Warren emphasizes the need for American “democracy” to avoid the stagnation that would occur were it to fail to make “new discoveries.” It conceives “scholarship” as a medium for these discoveries, especially “in the social sciences,” and it concludes that democratic competence in this regard must be protected by awarding teachers the freedom “to inquire, to study and to evaluate, to gain new maturity and understanding.”

In his influential concurring opinion, Justice Frankfurter was even more explicit:

Progress in the natural sciences is not remotely confined to findings made in the laboratory. Insights into the mysteries of nature are born of hypothesis and speculation. The more so is this true in the pursuit of understanding in the groping endeavors of what are called the social sciences, the concern of which is man and society. The problems that are the respective preoccupations of anthropology, economics, law, psychology, sociology and related areas of scholarship are merely departmentalized dealing, by way of manageable division of analysis, with interpenetrating aspects of holistic perplexities. For society’s good—if understanding be an essential need of society—inquiries into these problems, speculations about them, stimulation in others of reflection upon them, must be left as unfettered as possible. Political power must abstain from intrusion into this activity of freedom, pursued in the interest of wise government and the people’s well-being, except for reasons that are exigent and obviously compelling.44

Frankfurter quoted extensively from the statement of a conference of senior South African scholars in defense of open universities:

“A university is characterized by the spirit of free inquiry, its ideal being the ideal of Socrates—‘to follow the argument where it leads.’ This implies the right to examine, question, modify or reject traditional ideas and beliefs. Dogma and hypothesis are incompatible, and the concept of an immutable doctrine is repugnant to the spirit of a university.…

“Freedom to reason and freedom for disputation on the basis of observation and experiment are the necessary conditions for the advancement of scientific knowledge. A sense of freedom is also necessary for creative work in the arts which, equally with scientific research, is the concern of the university.

“…It is the business of a university to provide that atmosphere which is most conducive to speculation, experiment and creation. It is an atmosphere in which there prevail ‘the four essential freedoms’ of a university—to determine for itself on academic grounds who may teach, what may be taught, how it shall be taught, and who may be admitted to study.’”45

These passages justify a First Amendment doctrine of academic freedom on the ground that universities, and the scholars who populate them, produce “understanding,” and that understanding is “an essential need of society.” Disciplinary knowledge can be acquired only through “hypothesis and speculation.” The value of democratic competence thus lies at the root of the constitutionalization of academic freedom of research and inquiry. As we saw in Chapter Two, expert knowledge is a constitutional value in a democracy that depends upon public opinion.

The value of democratic competence plays out differently in the context of academic freedom than in the framework of professional speech. There are at least two salient distinctions. First, doctors and lawyers do not possess academic freedom; instead the law of malpractice rigorously requires them to transmit existing pertinent expert knowledge to patients and clients. Although we may demand competence from professional scholars, academic freedom is deliberately designed to provide ample room for experimentation and speculation that may “seriously deviate either from generally accepted beliefs or from those accepted by the persons, private or official, through whom society provides the means for the maintenance of universities.”46

This difference is explained by the fact that we require doctors and lawyers to maintain existing standards of knowledge, whereas we expect scholars to create new knowledge. Universities cannot expand knowledge if faculty merely reproduce already existing knowledge. There is thus a tension built into the core of academic freedom between, on the one hand, expanding the frontiers of existing knowledge, and, on the other hand, competently exemplifying existing disciplinary standards. This tension, which has no analogue in the context of professional speech, is persistent and without resolution.47 The tension is practically mediated by the distinction between untenured faculty, who are closely scrutinized for competence, and tenured faculty, who are awarded a generous presumption of competence to facilitate the academic freedom necessary for creating new knowledge.

Second, academic freedom refers not only to the freedom of faculty, but also to the specific institution of the university. There is no real analogy to this concrete institutional focus in the context of professional speech. In his Sweezy concurrence, for example, Frankfurter speaks of “‘the four essential freedoms’ of a university—to determine for itself on academic grounds who may teach, what may be taught, how it shall be taught, and who may be admitted to study.” Frankfurter’s remarks have greatly influenced subsequent cases like Regents of the University of California v. Bakke48 and Grutter v. Bollinger,49 which have tended to identify academic freedom with the institutional autonomy of universities.

Although new disciplinary knowledge can be generated at innumerable social sites, the constitutional emphasis on universities expresses the idea that academic freedom protects not research as such, but rather the disinterested scholarship established by institutions of higher education. Private corporations may invest in the creation of new expert knowledge, but they do not do so for the public good, as do universities. This point was emphasized more than a decade before Sweezy in Vannevar Bush’s influential 1945 report to President Truman about the need to provide government support for basic scientific research.50 Stressing that “without scientific progress no amount of achievement in other directions can insure our health, prosperity, and security as a nation in the modern world,”51 Bush flatly concluded that

Publicly and privately supported colleges and universities and the endowed research institutes must furnish both the new scientific knowledge and the trained research workers. These institutions are uniquely qualified by tradition and by their special characteristics to carry on basic research. They are charged with the responsibility of conserving the knowledge accumulated by the past, imparting that knowledge to students, and contributing new knowledge of all kinds. It is chiefly in these institutions that scientists may work in an atmosphere which is relatively free from the adverse pressure of convention, prejudice, or commercial necessity. At their best they provide the scientific worker with a strong sense of solidarity and security, as well as a substantial degree of personal intellectual freedom. All of these factors are of great importance in the development of new knowledge, since much of new knowledge is certain to arouse opposition because of its tendency to challenge current beliefs or practices.

Industry is generally inhibited by preconceived goals, by its own clearly defined standards, and by the constant pressure of commercial necessity. Satisfactory progress in basic science seldom occurs under conditions prevailing in the normal industrial laboratory. There are some notable exceptions, it is true, but even in such cases it is rarely possible to match the university in respect to the freedom which is so important to scientific discovery.52

In the contemporary United States, universities are unique institutions. Not only do universities foster the disinterested pursuit of disciplinary knowledge, but they are also the institutions distinctively authorized to define, nourish, and reproduce disciplines themselves. Disciplines may be practiced in private corporate settings, but they are articulated, replenished, and sustained in universities.53 Through their virtual monopoly of graduate training, universities certify experts, as well as their expertise. “Disciplines” that flourish outside universities, like astrology, are unlikely to be accepted as reliable.

Recognizing the interdependence of reliable disciplinary knowledge and institutions of higher education, the Court in Sweezy invested universities with distinct constitutional value. This institutional focus was so intense that the Court regarded it as irrelevant that Paul Sweezy himself, although an economist of note and reputation, was not a tenured member of any university faculty, but merely a guest lecturer in a classroom. What mattered was that Sweezy was participating in the disciplinary training appropriate to a university setting.

The sharp focus on the institutional significance of universities can at times seem to contradict the conclusion that individual professors might possess academic freedom. Consider what might have happened if Sweezy had been on the faculty of the University of New Hampshire and had been disciplined by the university administration in order to assuage political pressure coming from university alums. If Sweezy were to sue for a violation of academic freedom, and if the University of New Hampshire were to defend on the ground of its own institutional autonomy—the university’s own academic freedom to supervise its faculty—a latent tension between individual and institutional academic freedom would seem to become manifest.

Courts54 and commentators55 have noticed this potential conflict between individual and institutional concepts of academic freedom, and they have spilled a great deal of ink over the question of which form of academic freedom ought to be adopted by courts. But the tension between individual and institutional academic freedom can be reconciled if we appreciate that the function of First Amendment doctrine is to protect First Amendment values, and that the First Amendment value at stake in academic freedom of research and publication is democratic competence.56 This value encompasses both the ongoing health of universities as institutions that promote the growth of disciplinary knowledge and the capacity of individual scholars to promote and disseminate the results of disciplinary inquiry.

Universities foster the growth of new expert knowledge by facilitating scholarship that reproduces, applies, and improves disciplinary practices. That is why American university administrators typically and properly defer heavily to the peer judgments of faculty when making decisions about academic competence. If administrators were instead to defer to “the prevailing opinions and sentiments of the community in which they dwell,” and thus to override professional standards in the name of “this multitudinous tyrannical opinion,”57 universities as institutions would cease to serve the constitutional value of democratic competence. They would become, in the words of the 1915 Declaration, “essentially proprietary institutions” which do not

accept the principles of freedom of inquiry, of opinion, and of teaching;… [T]heir purpose [would not be] to advance knowledge by the unrestricted research and unfettered discussion of impartial investigators, but rather to subsidize the promotion of opinions held by the persons, usually not of the scholar’s calling, who provide the funds for their maintenance.58

It is “manifestly important,” the Declaration asserts, that such faux universities “not be permitted to sail under false colors.”59

From a constitutional point of view, therefore, academic freedom has nothing to do with the autonomy of institutions that happen to include the name “university” in their titles. It applies instead only to institutions that facilitate the application and improvement of professional scholarly standards to advance knowledge for the public good.60 Academic freedom does not entail deference to university administrators “who have expertise in education.”61 It instead entails deference to the professional scholarly standards through which knowledge is created.

Consider what would happen if Paul Sweezy had been a tenured professor at the University of New Hampshire and if his lectures had been suppressed by his colleagues in the economics department because they regarded his economic views as professionally inadequate. Because peer evaluation is always a necessary precondition for academic freedom, Sweezy could have sued for redress only on the ground that the sanction imposed by his peers was incompetent when measured by the professional standards of the discipline of economics. Sweezy would in effect have had to ask a court to determine that his peers had failed properly to apply the prevailing standards of the economics community. The ultimate object of a court’s inquiry would have to be the proper application of professional scholarly standards. These standards determine the boundaries of academic freedom. These boundaries are blurry because the whole purpose of academic freedom is to encourage experimentation, hypothesis, and speculation. The distinction between competent and incompetent economics scholarship is a great deal more murky than the distinction between competent and incompetent medicine or legal advice. It is for this reason plausible for courts to have concluded that

[w]hen judges are asked to review the substance of a genuinely academic decision… they should show great respect for the faculty’s professional judgment. Plainly, they may not override it unless it is such a substantial departure from accepted academic norms as to demonstrate that the person or committee responsible did not actually exercise professional judgment.62

The justification for deference is that courts are not well equipped to second-guess the exercise of the professional scholarly standards that advance the constitutional value of democratic competence in the context of university scholarship. Courts are properly concerned that “judges should not be ersatz deans and educators.”63 Nothing in this concept of academic freedom, however, justifies deference when universities make executive decisions that do not purport to reflect professional standards.64 Nothing in the concept of academic freedom requires deference to university administrators who possess neither the capacity nor the pretense of exercising professional judgment.

This suggests that the supposed tension between the institutional and individual accounts of academic freedom is based upon a misunderstanding. The constitutional value of academic freedom depends upon the exercise of professional standards, which inhere neither in institutions as such, nor in individual professors as such. The right question for courts to ask about academic freedom is how to fashion doctrine that best protects the “freedom of thought, of inquiry… of the academic profession.”65 This can be a complicated question, because administrative decision-makers often purport to rely on professional standards. It is important, however, not to confuse the question of when deference is appropriate with the question of whether academic freedom inheres in institutions or in individuals.66

III.

Without doubt the most controversial recent decision involving academic freedom has been Urofsky v. Gilmore,67 decided en banc by the Fourth Circuit in 2000. The case concerns a challenge to a Virginia statute providing that state employees, including university professors, cannot “access, download, print or store information infrastructure files or servers having sexually explicit content,” unless such access is approved in writing by an “agency head.”68 Gilmore realized that the statute, because it restricts the research of faculty, is inconsistent with academic freedom conceived as “a professional norm,”69 but it concluded that “[t]he Supreme Court, to the extent it has constitutionalized a right of academic freedom at all, appears to have recognized only an institutional right of self-governance in academic affairs” rather than “a First Amendment right of academic freedom that belongs to the professor as an individual.”70 Gilmore did not seem to realize that if the Supreme Court had indeed articulated a constitutional right of academic freedom that attached to universities, it was to serve the constitutional value of democratic competence, which is straightforwardly implicated by the need of individual professors to pursue professional research free from government interference.71

Gilmore was explicit that “because the Act does not infringe the constitutional rights of public employees in general, it also does not violate the rights of professors.”72 Gilmore analyzed the constitutional rights of public employees in terms of Supreme Court precedents like Pickering v. Board of Education,73 Connick v. Myers,74 and Waters v. Churchill.75 These decisions hold that First Amendment coverage does not extend to the regulation of state employee speech unless such speech involves “a matter of public concern.”76 Gilmore is unusual because it frankly acknowledges that the “public concern” test of the Pickering-Connick-Churchill line of cases refers to general First Amendment rights that have nothing especially to do with academic freedom. But this point has not generally been recognized by courts, which have instead regularly used the “public concern” test to assess whether state regulations infringe academic freedom.77 This use of the test represents a deep misunderstanding of the nature of academic freedom of research and publication.78

The Pickering-Connick-Churchill line of cases rests on the premise that in a democracy the implementation of government decisions frequently requires the creation of organizations. If a democratic state wishes to create a social security system, it must establish a social security administration; if it wishes to provide a welfare system, it must establish a social service bureaucracy. Such organizations are purposive; they exist to achieve the ends for which they are created. Within such organizations, therefore, the state must manage its employees, including their speech, in ways designed to fulfill organizational objectives. The point is quite general. Not only must the speech of bureaucrats be regulated so as to attain bureaucratic ends, but the speech of soldiers must be regulated so as to secure the national defense, and the speech of lawyers within a courtroom must be regulated so as to secure justice.79 “The state has interests as an employer in regulating the speech of its employees that differ significantly from those it possesses in connection with the regulation of the speech of the citizenry in general.”80

When an employee speaks about a matter of “public concern,” however, she participates in public discourse “as a citizen.”81 In such instances, the state must “balance between the interests of the [employee], as a citizen, in commenting upon matters of public concern and the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.”82 The instrumental logic of an organization must somehow be reconciled with the egalitarian structure of public discourse. The Pickering-Connick-Churchill line of cases is about how this reconciliation should be effected.

The structure of faculty speech within public universities is subject to a similar analysis. The speech of faculty within state universities can be regulated as is necessary to achieve the purposes of higher education.83 But university faculty may also wish to participate in public discourse as citizens. It is precisely this tension that the Court in Sweezy addresses when it condemns the New Hampshire attorney general for questioning Paul Sweezy about his involvement in the Progressive Party. The Court concludes that Paul Sweezy’s participation in the Progressive Party had nothing to do with his employment as a professor, and that his political association could therefore not justify penalizing him in his capacity as a state employee.

The question of academic freedom arises in Sweezy only in the context of Sweezy’s classroom lectures; it has nothing to do with his participation in the Progressive Party. Sweezy conceptualizes the inquiry into Sweezy’s party politics as a violation of the “political freedom of the individual.”84 The precise question of Sweezy’s academic freedom, by contrast, arises because the New Hampshire attorney general sought to chill Sweezy’s classroom lectures. In these lectures Sweezy did not play the role of a citizen; he was not participating in public discourse.85 He was an expert communicating knowledge to his students and thereby to the public. It was his function as a university employee to communicate this knowledge. The state attorney general’s interrogation threatened to suppress both Sweezy’s communication of expert knowledge to the public and Sweezy’s ability to function effectively in a state organization.

Academic freedom of research and publication concerns the special function of university faculty to expand the frontiers of disciplinary knowledge. Academic freedom is covered by the First Amendment not because of the value of democratic legitimation, but because of the value of democratic competence. Because the criterion of “public concern” is about reconciling the value of democratic legitimation with the value of organizational effectiveness, it should have nothing to do with triggering First Amendment coverage in matters of academic freedom. The “public concern” test is entirely misplaced in an academic freedom inquiry. First Amendment coverage should be triggered whenever the freedom of the scholarly profession to engage in research and publication is potentially compromised. That freedom is necessary both to the effective functioning of state universities and to the realization of the constitutional value of democratic competence.

If the “public concern” test of the Pickering-Connick-Churchill line of cases is relevant to anything, it is to the third component of professional academic freedom, which is what the 1915 Declaration called “freedom of extramural utterance and action.”86 This aspect of professional academic freedom refers to the freedom to “speak or write as citizens”87 rather than as experts. Freedom of extramural expression might protect an astronomer who wishes to write in public about NAFTA,88 or a computer scientist who wishes to speak out about the war in Iraq.89 When faculty engage in such speech, they attempt to influence public opinion so as to make it responsive to their views. They do not speak as experts conveying knowledge, but as citizens participating in public debate.

Experts have for years debated whether freedom of extramural speech should be considered an aspect of professional academic freedom, because freedom of extramural speech is by hypothesis unrelated to the special training and expertise of faculty.90 From a constitutional point of view, however, freedom of extramural expression raises the same question of democratic legitimation as that which occurs whenever any government employee seeks to participate in public discourse. The “public concern” test of the Pickering-Connick-Churchill line of cases is an effort to identify and resolve this question. The question turns on democratic legitimation, and it is therefore fundamentally distinct from the issue of academic freedom of research and publication, which turns on the constitutional value of democratic competence.

The logic of democratic competence unmistakably suggests that regulation of faculty research and publication should trigger First Amendment coverage whether or not faculty speech involves matters of public concern. The general collapse of constitutional academic freedom doctrine into the “public concern” test of the Pickering-Connick-Churchill line of cases misses this essential point. It fails to appreciate the independent constitutional value of democratic competence. It fails also to recognize that academic freedom is required to discharge the constitutional mission of state organizations charged with the purpose of expanding knowledge.91

IV.

If the “public concern” test is frequently invoked by lower courts attempting to wrestle with thorny questions of constitutional academic freedom, so also is the doctrinal conclusion of another decision of the Supreme Court—Hazelwood School District v. Kuhlmeier.92 In Hazelwood the Court held that a secondary school could constitutionally restrict or compel speech as necessary in order to implement its chosen curriculum. In the context of higher education, the holding of Hazelwood is typically invoked when a professor claims that a university has interfered with his freedom in the classroom. A good example is Bishop v. Aronov,93 in which a university professor was instructed to refrain from interjecting his religious beliefs during instructional time periods.

Citing Hazelwood, the court in Aronov held that “[a]s a place of schooling with a teaching mission, we consider the University’s authority to reasonably control the content of its curriculum, particularly that content imparted during class time. Tangential to the authority over its curriculum, there lies some authority over the conduct of teachers in and out of the classroom that significantly bears on the curriculum or that gives the appearance of endorsement by the university.”94 The Aronov court felt driven to the conclusion that “[t]hough we are mindful of the invaluable role academic freedom plays in our public schools, particularly at the post-secondary level, we do not find support to conclude that academic freedom is an independent First Amendment right.”95

Most apparently at issue in Aronov was the component of academic freedom that the 1915 Declaration identifies as freedom of teaching.96 Freedom of teaching is an exceedingly complex and ill-defined topic, for it must be reconciled not only with the capacity of faculty departments and universities to design and implement curricular requirements,97 but also with the academic freedom of students. If there is an argument for constitutionalizing freedom of teaching, it must be of the kind sketched by Frankfurter in his famous concurrence in Wieman v. Updegraff:

That our democracy ultimately rests on public opinion is a platitude of speech but not a commonplace in action. Public opinion is the ultimate reliance of our society only if it be disciplined and responsible. It can be disciplined and responsible only if habits of open-mindedness and of critical inquiry are acquired in the formative years of our citizens. The process of education has naturally enough been the basis of hope for the perdurance of our democracy on the part of all our great leaders, from Thomas Jefferson onwards.

To regard teachers—in our entire educational system, from the primary grades to the university—as the priests of our democracy is therefore not to indulge in hyperbole. It is the special task of teachers to foster those habits of open-mindedness and critical inquiry which alone make for responsible citizens, who, in turn, make possible an enlightened and effective public opinion. Teachers must fulfill their function by precept and practice, by the very atmosphere which they generate; they must be exemplars of open-mindedness and free inquiry. They cannot carry out their noble task if the conditions for the practice of a responsible and critical mind are denied to them. They must have the freedom of responsible inquiry, by thought and action, into the meaning of social and economic ideas, into the checkered history of social and economic dogma. They must be free to sift evanescent doctrine, qualified by time and circumstance, from that restless, enduring process of extending the bounds of understanding and wisdom, to assure which the freedoms of thought, of speech, of inquiry, of worship are guaranteed by the Constitution of the United States against infraction by national or State government.98

Frankfurter argues that democracy can succeed only if persons are educated to become competent democratic citizens. The forms of pedagogy necessary for what we may call “democratic education”99 should thus be invested with constitutional value.100

I do not in this chapter address the thorny subject of freedom of teaching.101 I instead focus on classroom regulations that affect academic freedom of research and publication. This freedom includes the right to disseminate the results of research to the public, including and most especially to students in the classroom. Freedom of research and publication is implicated in the classroom not merely because classrooms are a primary medium for the transmission of scholarly expertise to the public, but also because classrooms are the only medium through which the next generation of disciplinary experts can be produced.

In Sweezy, the New Hampshire attorney general sought to inhibit Sweezy’s efforts to communicate to his students his scholarly research about the nature of socialism and economic materialism. Academic freedom of research and publication includes, at a minimum, the freedom to communicate the results of research to students when it is pedagogically relevant to do so. Freedom of research does not in this sense seem to have been at issue in Aronov, because in that case the professor was teaching a class in “exercise physiology” and the classroom remarks for which he was disciplined concerned how “God came to earth in the form of Jesus Christ and he has something to tell us about life which is crucial to success and happiness.”102 It is difficult to construe these remarks as a report of scholarly expertise. At most they were an effort to motivate and engage students in the classroom. The remarks may be defended as freedom of teaching, but they cannot reasonably be defended as freedom of research and publication.

In Sweezy, by contrast, the State of New Hampshire sought to inhibit a professor from reporting to students pedagogically relevant conclusions of research because the state deemed these conclusions to be irrelevant to issues under consideration in the class. New Hampshire in effect desired to arbitrate economic truth in the classroom and thereby to override the freedom of a scholar to communicate the result of disciplinary investigations.

The case would have been no different if lay administrators of the University of New Hampshire had sought to dictate or determine relevant economic truth and to regulate Paul Sweezy’s classroom lectures on that basis.103 Academic freedom, considered as a constitutional principle, means that a qualified faculty member cannot be reduced to the mouthpiece of non-professional, non-scholarly assessments of relevant knowledge. If a university seeks to censor faculty classroom communications in this way, it becomes, in the words of the 1915 Declaration, an “essentially proprietary” institution104 dedicated to promulgating particular views rather than to sustaining the ongoing scholarly discipline by which knowledge is identified and expanded.

As Dewey observed at the outset of the last century, the purpose of such a sham university would be to perpetuate “a certain way of looking at things current among a given body of persons.… to disciple rather than to discipline.”105 True universities that protect academic freedom, and that are accordingly entitled to claim the protection of academic freedom, are instead dedicated to the disciplinary diffusion of knowledge and to the disciplinary discovery of new knowledge. It is only in such circumstances that universities serve the constitutional value of democratic competence. It follows that First Amendment coverage should be triggered whenever the publication of research in the classroom is inhibited for reasons that do not depend upon ensuring disciplinary competence as determined by disciplinary experts.

The Court has recently rendered a decision that potentially takes a long step toward entrenching a constitutional vision of universities that disciple rather than discipline. In Garcetti v. Ceballos106 the Court held “that when public employees make statements pursuant to their official duties, the employees are not speaking as citizens for First Amendment purposes, and the Constitution does not insulate their communications from employer discipline.”107 In the context of secondary schools, Garcetti has been interpreted to deny all academic freedom in the classroom because a “school system does not ‘regulate’ teachers’ speech as much as it hires that speech. Expression is a teacher’s stock in trade, the commodity she sells to her employer in exchange for a salary.”108

In the context of public universities, some courts have interpreted Garcetti to mean that “[i]n order for a public employee to raise a successful First Amendment claim, he must have spoken in his capacity as a private citizen and not as an employee.”109 Because faculty communicate in a classroom in their capacity as employees, this conclusion threatens to strip classroom communications of academic freedom protections. The idea is apparently that public universities are proprietary institutions which hire faculty in order to communicate a proprietary message. Aware that its holding might have drastic implications for academic freedom of research, the Court in Garcetti notes that “[t]here is some argument that expression related to academic scholarship or classroom instruction implicates additional constitutional interests that are not fully accounted for by this Court’s customary employee-speech jurisprudence,” and it concludes that “[w]e need not, and for that reason do not, decide whether the analysis we conduct today would apply in the same manner to a case involving speech related to scholarship or teaching.”110

It is precisely to avoid the logic implicit in Garcetti that the drafters of the 1915 Declaration insisted that faculty “are the appointees, but not in any proper sense the employees,” of universities.111

[O]nce appointed, the scholar has professional functions to perform in which the appointing authorities have neither competency nor moral right to intervene. The responsibility of the university teacher is primarily to the public itself, and to his judgment of his own profession; and, while, with respect to certain external conditions of his vocation, he accepts a responsibility to the authorities of the institution in which he serves, in the essentials of his professional activity his duty is to the wider public to which the institution itself is morally amenable. So far as the university teacher’s independence of thought and utterance is concerned—though not in other regards—the relationship of professor to trustees may be compared to that between judges of the federal courts and the executive who appoints them. University teachers should be understood to be, with respect to the conclusions reached and expressed by them, no more subject to the control of the trustees, than are the judges subject to the control of the president, with respect to their decisions; while of course, for the same reason, trustees are no more to be held responsible for, or to be presumed to agree with, the opinions or utterances of professors, than the president can be assumed to approve of the legal reasonings of the courts.112

Translated into contemporary constitutional terms, the argument of the Declaration is that faculty serve the “public” insofar as they serve the public function of identifying and discovering knowledge. It is this function that triggers the constitutional value of democratic competence. Were faculty to be merely employees of a university, as Garcetti conceptualizes employees, their job would be to transmit the views of university administrators. Faculty would then no longer expand knowledge, because they would no longer be responsible for applying independent professional, disciplinary standards. In such circumstances, universities would no longer advance the value of democratic competence.

This is a dire result. It would strip this nation of an invaluable resource, one that has propelled us to the forefront of the world stage. In today’s information age, intellectual stagnation implies economic and military failure. Much depends, therefore, on the extent to which the Court appreciates the full weight that rides on the casual reservation that it advanced in Garcetti.


Conclusion

At the very outset of the modern age, Francis Bacon grasped that “knowledge it selfe is a power.”1 There is “no doubt,” Bacon concluded, but “the sovereignty of Man lieth hid in knowledge.”2 Our own democratic era has drawn an important implication from Bacon’s insight. A people without knowledge is a people without power or sovereignty. To preserve the self-government of the people, we must preserve their access to knowledge. We must safeguard their democratic competence.

T. S. Eliot famously lamented,

Where is the wisdom we have lost in knowledge?

Where is the knowledge we have lost in information?3

Knowledge, particularly the kind of expert knowledge we have been discussing in this book, is synonymous neither with wisdom nor with information. Expert knowledge is neither practical reason nor is it a collection of atomistic facts. Expert knowledge arises from the capacity to arrange experience in dependable and useful ways. It is produced through the application of complex disciplinary practices.

From this simple proposition follows the radical and counterintuitive conclusion that democratic competence can be constitutionally protected only if the disciplinary practices that create expert knowledge are themselves invested with constitutional status. If we closely scrutinize contemporary First Amendment doctrine, we can discern a faint but distinct tendency to do just this. The most obvious example is the constitutional protection accorded academic freedom. Yet the lamentable disarray of judicial precedents regarding academic freedom illustrates how inchoate and untheorized is our present understanding of the constitutional value of democratic competence.

If courts were more self-consciously and systematically to recognize the constitutional value of democratic competence, they would require criteria to determine which disciplinary practices implicate the value and which do not. The practices of astrology and palmistry would not qualify, but those of chemistry, law, and medicine probably would. As courts pursue these distinctions, they will necessarily enact a constitutional sociology of knowledge. Disciplines that are regarded as contributing to the value of democratic competence will receive First Amendment coverage, as distinct from First Amendment protection.4 In practice, this implies that attempted regulation of such disciplines will raise First Amendment issues that must be resolved by distinctive First Amendment doctrinal tests.

There may be circumstances when disciplinary experts stand firmly united against state efforts to regulate knowledge. Recent examples include statutes enacted by South Dakota and Nebraska requiring doctors to convey misinformation to patients.5 In such circumstances, government attempts to suppress disciplinary expertise are easily exposed as purely ideological. Inchoate First Amendment instincts to protect democratic competence are fully aroused.

Healthy disciplines, however, are frequently sites of controversy. Disciplines grow and develop because they encompass a vibrant “place for criticism and critical transformation” at their “heart.”6 If a state intervenes in intra-disciplinary controversies to enforce the views of some members of a discipline against the views of others within the same discipline, it may be difficult for a court to determine whether the value of democratic competence is truly at stake. The more divided the community of disciplinary expertise, the greater the leeway for political control. A state seeking to suppress medical advice as malpractice will be in a constitutionally vulnerable position if it seeks to override the unanimous opinion of medical experts; to the extent that the state can claim to rely on the opinion of credible medical experts, the strength of its constitutional position will increase.

There are often very good reasons to control the communication of expert opinion. Like all human institutions, knowledge-creating professions and disciplines have their own dynamics of power.7 They are not neutral and disinterested, whatever that may mean. Government may properly seek to regulate professional disciplinary speech whenever experts resist needed change out of inertia or self-interest, or whenever political control is required to render professions responsive to contemporary needs and values.8 Political correction may at times be necessary to overcome the temptation of professional experts to engage in forms self-aggrandizement that harm the public.

Extending First Amendment coverage to such situations does not imply that state regulations of disciplinary speech are inherently unconstitutional. It merely recognizes that such regulations pose the potential danger of government control over the construction of knowledge. Extending First Amendment coverage to such situations therefore puts the state to its proof whenever it seeks to manipulate the creation and diffusion of disciplinary knowledge.

Balancing the need for political control against the danger of state overreaching entails the same delicate juggling that underwrites all liberal efforts to create dynamic systems of checks and balances. There is no general theoretical solution for attaining the right balance; there is only an endless process of adjustment. As Anthony Giddens remarks, “[T]here is no alternative to the rule of science and expertise,”9 and yet “the intrusion of the lay public, organizations and states into contexts which scientists themselves might like to claim as ‘autonomous’” raises “issues of a complicated kind.”10 The issues are “complicated” because they span irresolvable tensions.

It is of some constitutional importance to maintain these tensions. Precisely because standard First Amendment jurisprudence prizes opinion, and indeed precisely because it tends to reduce complex speech to opinions that can be neither true nor false, standard First Amendment jurisprudence virtually invites the state to suppress knowledge practices to serve short-term political and ideological interests. Yet such suppression potentially endangers the constitutional value of democratic competence. By maintaining a continuous tension between state authority to regulate expert knowledge practices on the one hand, and the relative constitutional autonomy of such knowledge practices on the other, we recognize and honor the need to negotiate between these two important social needs.
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