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Preface 

___________ 

We take pleasure in presenting the 2016 Supplement on recent developments in Admiralty and Maritime Law. Since the publication of this book in 2011, significant cases have been handed down and significant international developments have occurred. We have endeavored to include cases and developments up to July 1, 2016. 

THOMAS J. SCHOENBAUM
 
JESSICA L. MCCLELLAN 
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Chapter 1 

ADMIRALTY JURISDICTION 

_____________ 

§ 1–1      The Constitution and the Statutory Basis for Jurisdiction 

For an interesting in-depth analysis of the landmark case, Jackson v. The Magnolia, 61 U.S. 296 (1857), see Goldstein, Beyond the Tide: Beginning Admiralty with the Steamboat Magnolia, 55 St. Louis U. L. J. 521 (2011). 

§ 1–2      Admiralty Jurisdiction: General Considerations 

In Holloway v. Pagan River Dockside Seafood, Inc., 669 F.3d 448 (4th Cir. 2012), the Fourth Circuit reversed the district court’s dismissal of a seaman’s claims and ruled the court below had subject matter jurisdiction. The court emphasized that lawyers and courts must not blur the line between a motion to dismiss for failure to state a claim, on the one hand, and a motion to dismiss for lack of subject matter jurisdiction, on the other hand. If a plaintiff states the essential elements of a Jones Act claim—by alleging (1) that he/she is a seaman; (2) who suffered injury; (3) employer negligence; and (4) causation—federal courts have subject matter jurisdiction under admiralty as well as federal question, regardless of how thinly supported his claim may be. 

For an in-depth discussion of personal jurisdiction in the context of a suit against a foreign-based shipping company, see Mylonakis v. M/T Georgios M, 909 F.Supp.2d 691 (S.D. Tex. 2012). 

In Volumecocomo Apparel, Inc. v. Expeditors Int’l of Washington, Inc., 2012 WL 1189468, 2013 AMC 1382 (N.D. Cal. 2012), the court ruled that there was no jurisdiction over a Vietnamese barge carrier that had no contact with California. 

The Second Circuit affirmed the district court’s dismissal of an action brought by two Indian nationals for injuries incurred while crew members on a vessel when it was hijacked by Somali pirates. Dismissal was based on lack of personal jurisdiction over the primary defendants and on grounds of forum non conveniens. Chirag v. MT Marida Marguerite Schiffahrts, 604 F. App’x 16 (2d Cir. 2015). 

In Patterson v. Aker Solutions Inc., ___ F.3d ___, 2016 WL 3254605 (5th Cir. 2016), the Fifth Circuit affirmed the dismissal of a complaint for personal injury filed in Louisiana against a Norwegian company for an incident that occurred off the coast of Russia. The court held that the 2defendant’s limited contacts with the United States, consisting wholly of eleven employee secondment agreements, were insufficient to satisfy due process concerns. 

§ 1–3      Navigable Waters: The Locality Aspect of the Jurisdiction 

In PPL Montana, LLC v. Montana, 132 S.Ct. 1215 (2012), the Supreme Court of the United States decided a landmark case on the topic of “navigability”, ruling that the Montana Supreme Court erred by discounting the “segment by segment” basis for determining the navigability of a river. The court clearly distinguished between title navigability under the “Equal Footing Clause” of the US Constitution and navigability as a regulatory concept. The court ruled that while the Equal Footing doctrine is rooted in the Constitution, the related “public trust” doctrine is a matter of state law. 

The Eleventh Circuit ruled that certain waterways may be navigable for purposes of admiralty and maritime jurisdiction even though they are not currently used to support interstate commerce. The plaintiff, a company specializing in recovery and sale of submerged logs, brought an in rem action against various logs recovered from the bottom of two Georgia waterways, seeking a salvage award of all the submerged logs in those waterways. The State of Georgia opposed the action, asserting that the waterways were not presently navigable and the court had no admiralty jurisdiction. The district court ruled for the State and the plaintiff. The appellate court reversed, holding a waterway is navigable for admiralty jurisdiction purposes if it presently supports interstate commercial activity or if, in its present condition, it is capable of supporting interstate commercial activity. Aqua Log, Inc. v. Lost & Abandoned Pre-cut Logs, 709 F.3d 1055 (11th Cir. 2013). 

In Lu Junhong v. Boeing Co., 792 F.3d 805 (7th Cir. 2015), passengers on an airplane that crashed into a seawall before landing brought an action against the airplane manufacturer in state court, which the manufacturer removed to federal court. The district court remanded the action to state court for lack of subject matter jurisdiction (2013 WL 6633075). On appeal, the Seventh Circuit reversed holding as follows: (1) the manufacturer was not “acting under” the authority of a federal officer in certifying its compliance with Federal Aviation Administration regulations; (2) an order to remand to state court due to lack of federal jurisdiction under the statute permitting removal of a case brought against a federal officer or agency, which is reviewable on interlocutory appeal, permits review of the remand order itself, including all legal issues entailed in the decision to remand; (3) it was possible for the manufacturer to show that the crash was caused by, or became inevitable because of, events that occurred over navigable water, as required for federal admiralty jurisdiction; (4) airplane flight that crashed bore a significant relationship to a traditional maritime activity, as required for it to be 3considered a maritime activity subject to federal admiralty jurisdiction; and (5) passengers of airplane that crashed could have filed their action in federal district court, and thus, manufacturer was entitled to remove it to federal court. 

§ 1–5      Admiralty Tort Jurisdiction 

The Second Circuit ruled that an injury occurring on a ramp extending from land to a floating dock is not within admiralty jurisdiction. The court also ruled that the Limitation Act does not provide an independent ground for admiralty jurisdiction. MLC Fishing, Inc. v. Velez, 667 F.3d 140 (2d Cir. 2011). 

For a good discussion of admiralty tort jurisdiction, see Cruz-Aponte v. Caribbean Petroleum Corp., 869 F.Supp.2d 247 (D. P.R. 2012). 

Admiralty jurisdiction extends to claims to enforce foreign admiralty judgments. Vitol, S.A. v. Primerose Shipping Co., 708 F.3d 527 (4th Cir. 2013). 

The court extended admiralty jurisdiction to an injury sustained during a jet ski and snorkeling tour in the Virgin Islands. Jerome v. Water Sports Adventure Rentals & Equip., Inc., 2013 WL 692471, 2013 AMC 1331 (D. V.I. 2013). 

In Tandon v. Captain’s Cove Marina of Bridgeport, Inc., 752 F.3d 239 (2d Cir. 2014), the Second Circuit found that federal admiralty jurisdiction did not extend to vessel owners who had filed a petition for exoneration from or limitation of liability against a marina owner to limit their tort liability for injuries sustained in a physical altercation among recreational visitors on and around a permanent dock surrounded by navigable water. 

The Fifth Circuit found plaintiffs’ claims lacked the substantial relationship to traditional maritime activity required for maritime torts in the case of In re Louisiana Crawfish Producers, 772 F.3d 1026 (5th Cir. 2014). 

A boat owner filed a petition for exoneration from or limitation of liability seeking to limit his liability for injuries suffered by a passenger who injured himself diving off the boat while it was anchored in shallow water. The district court (91 F.Supp.3d 309), dismissed the petition for lack of jurisdiction and the boat owner appealed. The Second Circuit reversed and remanded holding: (1) appeal of dismissal of petition seeking exoneration from or limitation of liability was proper; (2) incident had potentially disruptive effect on maritime commerce as required for federal admiralty jurisdiction; and (3) boat owner’s actions were substantially related to traditional maritime activity as required for federal admiralty jurisdiction. In re Petition of Germain, ___ F.3d ___, 2016 WL 3083428 (2d Cir. 2016). 
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§ 1–6      What Is a Vessel? 

In Lozman v. Riviera Beach, 133 S.Ct. 735, 184 L.Ed.2d 604 (2013), the United States Supreme Court ruled that a floating home that had no rudder or steering mechanism, that had an unraked hull, and that was incapable of self-propulsion was not a vessel for purposes of admiralty jurisdiction. The petitioner had moored his floating home at a marina owned by the City of Riviera Beach, Florida. After various disputes between the home owner and the city, the city brought an in rem action in federal court seeking a lien on the “vessel”. The district court and the appellate court agreed that the floating home was a vessel because it was potentially capable of movement and transportation over the water. The Supreme Court reversed, holding that the definition of “transportation” must be applied in a practical way. The structure did not qualify as “vessel,” as that term is defined in the Rules of Construction Act, unless a reasonable observer, looking to structure’s physical characteristics and activities, would consider it designed to a practical degree for carrying people or things over water; abrogating Board of Comm’rs of Orleans Levee Dist. v. M/V Belle of Orleans, 535 F.3d 1299; Burks v. American River Transp. Co., 679 F.2d 69; Miami River Boat Yard, Inc. v. 60′ Houseboat, 390 F.2d 596; Sea Village Marina, LLC v. A 1980 Carlcraft Houseboat, 2009 WL 3379923; Hudson Harbor 79th Street Boat Basin, Inc. v. Sea Casa, 469 F. Supp. 987; Holmes v. Atlantic Sounding Co., 437 F.3d 441; and Summerlin v. Massman Constr. Co., 199 F.2d 715. 

A floating drydock is not a vessel (citing Lozman). Fireman’s Fund Ins. Co. v. Great American Ins. Co of New York, 2013 WL 311084, 2013 AMC 567 (S.D. N.Y. 2013). 

A “tension leg” platform attached to the seafloor in the Gulf of Mexico is not a “vessel”. Mooney v. W&T Offshore, Inc., 2013 WL 828308, 2013 AMC 1480 (E.D. La. 2013). 

§ 1–9      Continental Shelf Operations 

In Pacific Operators Offshore LLP v. Valladolid, 132 S.Ct. 680, 181 L.Ed. 2d 675 (2012), the Supreme Court ended a split of authority among the Circuits, holding that the Outer Continental Shelf Lands Act (OCSLA) extends coverage to an employee who is injured on land if he can establish a substantial nexus between his injury and his employer’s extractive operations on the outer continental shelf. The Court stated that no situs test is applicable under the OCSLA, abrogating Mills v. Director, OWCP, 877 F.2d 356 (5th Cir. 1989). The Court also rejected a “but for” test for the OCSLA, abrogating Curtis v. Schlumberger Offshore Serv., Inc., 849 F.2d 805 (3d Cir. 1988). 

Even after the Supreme Court’s decision in Valladolid, the judges of the key Fifth Circuit continue to be deeply split over the issue of whether and to what extent admiralty law applies to activities on the OCS. For a 5good discussion of the conflicting views, see Barker v. Hercules Offshore, Inc., 713 F.3d 208 (5th Cir. 2013). 

In Tetra Techs., Inc. v. Cont’l Ins. Co., 814 F.3d 733 (5th Cir. 2016), workers brought an action against the operator of a derrick barge and owner of a decommissioned oil production platform, seeking to recover damages for personal injuries they sustained offshore while performing salvage work on the platform. The operator and owner subsequently filed a third-party indemnity action against the provider of rigging services and the provider’s general liability insurer. The district court (936 F.Supp.2d 675) entered an order granting summary judgment to the operator and the owner on their indemnification claim, and granting summary judgment to the insurer on their claim for additional insured coverage, and subsequently entered an order denying the insurer’s re-urged motion for summary judgment. The parties appealed and the Fifth Circuit affirmed in part, reversed in part, and remanded holding: (1) fact issue precluded summary judgment as to whether indemnification claim arose from a situs covered by Outer Continental Shelf Lands Act (OCSLA); (2) fact issue precluded summary judgment as to whether federal maritime law applied of its own force; (3) contract for salvaging a platform from a decommissioned oil well has a sufficient nexus to a well under the Louisiana Oilfield Indemnity Act (LOIA); and (4) liability policy’s exclusion of any obligation under general maritime law did not bar coverage. 

An oil company and underwriters of its insurance policy brought negligence, products liability, and failure to warn actions against the manufacturer of an underwater tether chain used to secure an oil piping system which ruptured and caused the connection between the wellhead to be severed from the surface of the sea. The district court granted summary judgment for the manufacturer and denied the underwriters motion to amend the complaint. On appeal, the Fifth Circuit reversed and remanded holding that since the parties could not choose to avoid Congress’ choice of law provisions under the Outer Continental Shelf Land Act by contract, the provision could not be waived by failure to raise the issue in district court. Since the tether chain was not substantially related to traditional maritime commerce, the oil company’s and underwriter’s claim was not governed by maritime law. Petrobras Am., Inc. v. Vicinay Cadenas, S.A., 815 F.3d 211 (5th Cir. 2016). 

§ 1–10    Admiralty Contract Jurisdiction 

A Corps of Engineers maintenance contract for the dredging and maintenance of a harbor channel was ruled not within admiralty jurisdiction in Village of Bald Head Island v. U.S. Army Corps of Engineers, 714 F.3d 186 (4th Cir. 2011). 

In Garanti Finansal Kiralama A.S. v. Aqua Marine & Trading Inc., 697 F.3d 59 (2d Cir. 2012), the Second Circuit ruled that the doctrine of Skelly Oil v. Phillips Petroleum, 339 U.S. 667, 671 (1950), applies in admiralty declaratory judgment actions. In the Garanti case, a Turkish 6shipping company filed a declaratory judgment action against a West Indian fuel supplier denying it was a party to a bunkers contract whereby fuel was sold by the fuel supply company to ships owned by Garanti. The court ruled that, since this was a declaratory judgment action, the Skelly Oil doctrine requires a court, in determining federal jurisdiction, to apply a “role reversal” analysis in order to examine the structure of the suit that would ultimately take place if it were not forestalled by the declaratory judgment action. Applying this analysis, the court ruled in favor of admiralty contract jurisdiction. 

In Essex Ins. Co. v. Detroit Bulk Storage, Inc., 2012 WL 1893514, 2012 AMC 2251 (E.D. Mich. 2012), the court stated that, although insurance contracts on fixed structures are generally not maritime, an insurance contract that covers marina operations meets the standard for admiralty jurisdiction. 

In Carnival Corp. v. Operadora Aviomar S.A., 883 F.Supp.2d 1316 (S.D. Fla. 2012), the court ruled that a contract between a cruise ship company and a land-based excursion company was not within admiralty jurisdiction. 

In D’Amico Dry Ltd. v. Primera Maritime (Hellas) Ltd., 756 F.3d 151 (2d Cir. 2014), a judgment creditor commenced an action under federal admiralty jurisdiction to enforce an English court’s judgment on a derivative contract for future ocean freight rates. The lower court dismissed the suit for lack of subject matter jurisdiction, and on appeal, the Second Circuit vacated and remanded holding federal admiralty jurisdiction extends to suits to enforce the judgments of foreign courts deciding maritime claims, regardless of whether the judgments were rendered by specialized admiralty courts, the suit to enforce the English judgment came within admiralty jurisdiction if underlying claim on forward freight agreement was deemed maritime under the standards of United States law, and on an issue of first impression, that United States rather than foreign law should determine whether the claim underlying a foreign judgment is maritime. 

The Fifth Circuit ruled that emails between the parties did not amend a written settlement agreement between the parties concerning a maritime contract dispute since the settlement agreement and all contracts and guaranties between the parties had been typed and physically signed by authorized representatives of the parties and the parties never agreed to conduct transactions by electronic means. Celtic Marine Corp. v. James C. Justice Cos., Inc., 760 F.3d 477 (5th Cir. 2014). 

In Flame S.A. v. Freight Bulk Pte. Ltd., 762 F.3d 352 (4th Cir. 2014), an integrated shipping and trading company filed a verified complaint against a vessel owner seeking attachment of the shipping vessel for purposes of satisfying an English judgment. The district court denied the owner’s motion to vacate the writ of maritime attachment (2014 WL 108897), and certified the matter for expedited appeal. The Fourth Circuit 7held: (1) on issue of first impression, the suit to enforce an English judgment came within admiralty jurisdiction if the underlying claim on the forward freight agreement (FFA) was deemed maritime under standards of United States law, and (2) FFAs were maritime contracts, and thus, the district court properly could exercise admiralty jurisdiction over the proceeding. The district court (39 F.Supp.3d 769) also determined that the defendants were alter egos of one another, and held the defendants jointly and severally liable up to the value of the vessel. 

In Flame S.A. v. Freight Bulk Pte. Ltd., 807 F.3d 572 (4th Cir. 2015), the Fourth Circuit affirmed holding as follows: (1) the district court had subject matter jurisdiction in admiralty over a claim that arose from breach of a charter party; (2) the district court properly exercised its admiralty jurisdiction to enforce a foreign judgment and arbitration award through attachment of a vessel pursuant to Supplemental Rule B and could also consider issues of alter ego and fraudulent conveyance that arose in connection with those claims; (3) fundamental error or denial of fundamental justice would not result from a decision by the Court of Appeals to not consider argument that was raised for the first time on appeal that creditor’s failure to formally introduce judgment against defunct maritime shipping company precluded it from recovering portion of proceeds from sale of vessel; (4) registered owner of vessel was not harmed by alleged error of allowing creditor to recover portion of proceeds from sale of vessel despite its failure to formally introduce judgment against defunct maritime shipping company; (5) judgment in favor of creditors was not substantially affected by alleged error in sanctioning registered owner for failing to produce documents from defunct maritime shipping company; (6) registered owner and maritime company were alter egos, as required to pierce the corporate veil; (7) district court appropriately looked to Virginia law to address fraudulent conveyance claim; and (8) transfer of charter for vessel to maritime company was a fraudulent conveyance. 

§ 1–12    Admiralty Criminal Jurisdiction 

In U.S. v. Mitchell-Hunter, 663 F.3d 45 (1st Cir. 2011), the First Circuit ruled that the defendant had no Confrontation Clause rights at the time of a determination of the existence of jurisdiction under the Maritime Drug Law Enforcement Act (MDLEA), and the district court’s denial of a defendant’s request to an evidentiary hearing in connection with his challenge to jurisdiction under the MDLEA was not an abuse of discretion. 

In U.S. v. Salad, 908 F.Supp.2d 730 (E.D. Va. 2012), the court ruled that the Special Maritime and Territorial Jurisdiction of the United States under 18 U.S.C. § 7, extends to piratical actions outside the territorial sea of Somalia that occurred approximately 40 miles from the coast of Somalia. 

In U.S. v. Bellaizac-Hurtado, 700 F.3d 1245 (11th Cir. 2012), the Eleventh Circuit examined the scope of congressional power to proscribe conduct abroad. The issue on appeal was whether the Maritime Drug Law Enforcement Act, 46 U.S.C. §§ 70503(a) and 70506, exceeded the power of 8Congress to “define and punish … Offences against the Law of Nations,” as applied to the drug-trafficking activities of various individuals in the territorial waters of Panama. The Eleventh Circuit concluded that drug trafficking was not an “Offence against the Law of Nations” and that Congress could not constitutionally proscribe the defendants’ conduct under the Offences Clause. Accordingly, the convictions were vacated. 

In U.S. v. Lucas, 473 F. App’x 877 (11th Cir. 2012), the Eleventh Circuit reaffirmed its previous holding in U.S. v. Rendon, 354 F.3d 1320, 1325 (11th Cir. 2003), that the criminal offense codified at 46 U.S.C. § 70503(a)(1) does not require the government to show a connection between the offense and a United States territory in order to support subject matter jurisdiction. 

In U.S. v. Deffenbaugh, 709 F.3d 266 (4th Cir. 2013), a defendant was convicted under 18 U.S.C. § 371, which makes it a crime for two or more persons to conspire to commit a crime against the United States or to defraud the United States, when he conspired with others to send a false distress call to the Coast Guard in violation of 14 U.S.C. § 88(c). 

In U.S. v. Campbell, 743 F.3d 802 (11th Cir. 2014), the Eleventh Circuit reconsidered whether the admission of a certification of the Secretary of State to establish extraterritorial jurisdiction for a prosecution of drug trafficking on the high seas violates a defendant’s right to confront the witnesses against him at trial. The court found that because the certification proves jurisdiction, as a diplomatic courtesy to a foreign nation, and does not prove an element of a defendant’s culpability, the pretrial admission of the certification does not violate the Confrontation Clause. 

In U.S. v. Kumar, 750 F.3d 563 (6th Cir. 2014), the Sixth Circuit ruled that the US Coast Guard is entitled to recover its full costs, in accordance with its reimbursable standard rates, incurred in responding to a false distress call. 

In U.S. v. Iguaran, 821 F.3d 1335 (11th Cir. 2016), a defendant was convicted, pursuant to guilty plea, of conspiring to distribute cocaine while on board a vessel subject to the jurisdiction of the United States in violation of the Maritime Drug Law Enforcement Act (MDLEA). On appeal, the Eleventh Circuit vacated and remanded holding the record was devoid of facts providing a basis for federal subject matter jurisdiction over proceedings initiated against the defendant, and thus, a remand was required. 
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Chapter 2 

FEDERALISM AND ADMIRALTY 

_____________ 

§ 2–3      Preemption in Admiralty 

In Florida Transp. Services v. Miami-Dade County, 703 F.3d 1230 (11th Cir. 2012), the Eleventh Circuit upheld a district court determination that practices by the Port of Miami favoring local stevedore companies pursuant to local regulations violate the Dormant Commerce Clause. 

In Offshore Service Vessels, LLC v. Surf Subsea, Inc., 2012 WL 5183557, 2013 AMC 354 (E.D. La. 2012), the court ruled that state law claims regarding fraud in obtaining a federal license to operate a vessel in the coastwise trade were preempted by federal vessel documentation and coastwise trade laws. 

In Berge Helene Ltd. v. GE Oil & Gas, Inc., 896 F.Supp.2d 582 (S.D. Tex. 2012), the court tried a complex admiralty contract warranty case and concluded that certain warranty concepts of Texas law should not apply because they would disrupt admiralty certainty and uniformity. The court ruled for the defendant on the warranty claims. 

§ 2–5      Removal Jurisdiction 

In Faddish v. Buffalo Pumps, 881 F.Supp.2d 1361 (S.D. Fla. 2012), the court granted removal of an admiralty action under the federal officer removal statute, 28 U.S.C. § 1442(a)(1), which permits removal of “those actions commenced in state court that expose a federal official to potential civil liability or criminal penalty for an act performed … under color of office.” 

In Regal Stone Ltd. v. Longs Drug Stores, LLC, 881 F.Supp.2d 1123 (N.D. Cal. 2012), the court in an admiralty case, permitted removal on diversity of citizenship grounds even though one defendant was a citizen of the state but had not been served with process. 

In Barker v. Hercules Offshore, Inc., 713 F.3d 208 (5th Cir. 2013), the Fifth Circuit decided the question whether claims under the Outer Continental Shelf Lands Act (OCSLA) may be removed from state court under federal question jurisdiction in the absence of complete diversity. Resolving a split among the district courts on this issue, the Barker case ruled that removal of an OCSLA action is proper even if substantive maritime law may apply. The court stated as the rationale of this decision: “Maritime law, when it applies under the OCSLA, displaces federal law 10only as to the substantive law of decision and has no effect on the removal of an OCSLA action.” 713 F.3d at 220. 

In litigation growing out of the Costa Concordia grounding in Italy, two state class actions originally filed in Florida state court were removed to federal district court under the Class Action Fairness Act, P.L. 109–2 (2005). But although the two class actions were split into classes of 48 and 56 in order to avoid the operative threshold of the CAFA, the district court ruled that removal was improvidently granted and remanded the cases to state court. The Eleventh Circuit affirmed. Scimone v. Carnival Corp., 720 F.3d 876 (11th Cir. 2013). 

In Offshore Service Vessels LLC v. Surf Subsea, Inc., 2012 WL 5183557, 2013 AMC 354 (E.D. La. 2013), the court permitted removal of a state court action alleging violations of state law on the basis that the defendant had established that the state action raised substantial federal question issues. 

An attempt to remove a Jones Act claim on the basis of fraudulent pleading failed in Brewer v. Motiva Enterprises, LLC, 2013 WL 499296, 2013 AMC 990 (E.D. La. 2013). 
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Chapter 3 

ADMIRALTY AND THE GENERAL MARITIME LAW 

_____________ 

§ 3–1      The General Maritime Law: An Introduction 

In Regions Equip. Finance Corp. v. AT 400, Official Number 530775, 640 F.3d 124 (5th Cir. 2011), the court ruled that both under maritime law and state law, an “entire agreement” clause in a loan agreement involving a vessel was enforceable. 

The doctrine of “alter ego” in which a court can “pierce the corporate veil” to impose liability on a related entity applies in admiralty. See Clipper Wonsild Tankers v. Biodiesel Ventures, LLC, 851 F.Supp.2d 504 (S.D. N.Y. 2012); and Vitol, S.A. v. Primerose Shipping Co., 708 F.3d 527 (4th Cir. 2013). In both cases the attempt to pierce the corporate veil failed. 

The Fifth Circuit ruled that a liquidated damages provision in a maritime agreement is enforceable according to the standards contained in the Restatement (Second) of Contracts. Int’l Marine, LLC v. Delta Towing, LLC, 704 F.3d 350 (5th Cir. 2013). 

Basic principles of contract law apply in admiralty. Clevo Co. v. Hecny Transp. Co., 715 F.3d 1189 (9th Cir. 2013). In this case, a Taiwan exporter (Clevo) made a contract with the NVOCC (Hecny) to ship computer parts. The contract contained a guarantee of payment by the consignee in Brazil. After this agreement, however, Hecny issued bills of lading to Clevo that contained a one-year limit within which to bring suit. When Clevo filed suit against the carrier with whom the NVOCC contracted, to enforce the guarantee, the court ruled that the guarantee was superseded by the bill of lading, which contained a Himalaya clause, and so the suit by Clevo was time-barred. 

§ 3–2      The General Maritime Law of Negligence 

In Danielle Vollmar v. O.C. Seacrets, Inc., 831 F.Supp.2d 862 (D. Md. 2011), the court posited that there is a split of authority as to the existence of dram shop liability in the general maritime law; but the court found that in any case the plaintiff failed to allege facts sufficient to support dram shop liability. 

The Eleventh Circuit ruled that a complaint filed by the parents of a cruise ship passenger who was fatally shot at a port of call could bring an action against a cruise ship operator under federal maritime law for 12negligence and negligent infliction of emotional distress. Although the district court dismissed the action for failure to state a claim, the Eleventh Circuit found that the complaint alleged specific facts that, if proven, would sustain a finding of negligence sufficient to withstand a motion for dismissal. Chaparro v. Carnival Corp., 693 F.3d 1333 (11th Cir. 2012). 

In Cargill, Inc. v. Degesch America, Inc., 875 F.Supp.2d 667 (E.D. La. 2012), the court posited that the general maritime law recognizes the tort of negligent misrepresentation as well as the tort of fraudulent misrepresentation. But the court ruled that only the tort of negligent misrepresentation survived the defendant’s motion to dismiss. 

§ 3–3      Causation 

In an important decision, the Fifth Circuit ruled, in an action filed by Hurricane Katrina flood victims against private companies that operated dredging vessels along the Mississippi Gulf Outlet pursuant to contracts with the US Army Corps of Engineers, that the plaintiffs failed to establish that the resultant harm was reasonably foreseeable, and thus the plaintiffs failed to establish a proximate causal connection between any negligent acts and their damages. In re Great Lakes Dredge & Dock Co., 624 F.3d 201 (5th Cir. 2010). 

§ 3–4      Comparative Fault 

In Sands v. Kawasaki Motors Corp. U.S.A., 513 F. App’x 847 (11th Cir. 2013), the Eleventh Circuit affirmed the district court’s rejection of a defendant manufacturer’s attempts to ask the jury to apportion liability to the jet ski drier who was a potentially responsible non-party. The Eleventh Circuit refused to apply McDermott v. AmClyde to actions whether there had not been a settlement and re-affirmed traditional principles of maritime joint and several liability. 

Barlow v. Liberty Maritime Corp., 746 F.3d 518 (2d Cir. 2014), involved a seaman who was injured aboard a vessel that brought an action against his employer, against the vessel in rem, and against entities associated with the vessel’s ownership, management, and operation, asserting a negligence claim and an admiralty cause of action against the owners of unseaworthy vessels. Following trial, the jury returned a verdict for the defendants on the unseaworthiness claim and, on the negligence claim, apportioned 10% of fault to the defendants and 90% to the seaman. The seaman moved for judgment as a matter of law as to the unseaworthiness claim, or in the alternative for a new trial, both of which the trial court denied. On appeal, the Second Circuit affirmed and held that a comparative negligence regime applied, and the proper standard of care was that of a reasonable seaman under the circumstances rather than “maritime rescue doctrine;” the jury’s apportionment of 90% of fault to seaman was not excessive; and the vessel was not presumptively unseaworthy. 
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§ 3–5      Passengers and Visitors 

In Gavigan v. Celebrity Cruises, Inc., 843 F.Supp.2d 1254 (S.D. Fla. 2011), the plaintiff failed in an attempt to circumvent the Barbetta rule that a ship operator is not vicariously liable for the conduct of a ship’s doctor. 

A cruise line has not duty to warn passengers of potential dangerous conditions ashore where the cruise line had neither actual nor constructive notice of the dangerous condition. Samuels v. Holland American Line-USA, Inc., 656 F.3d 948 (9th Cir. 2011). However, cruise lines have a general duty to take reasonable care to warn passengers of dangerous conditions, such as the dangers of diving on an excursion at a sandbar off the ship (Belik v. Carlson Travel Group, Inc., 864 F.Supp.2d 1302 (S.D. Fla. 2011)); and possible violence in a port of call (Chaparro v. Carnival Corp, 693 F.3d 1333 (11th Cir. 2012)). 

Although 46 U.S.C. § 30509, which prohibits limitation of liability provisions in cruise contracts for personal injury or death claims, does not apply by its terms to voyages that do not touch a US port, some courts invalidate limitations on foreign cruises that reference the Athens Convention on the grounds that the provisions fail the “reasonable communicative” test. See Wajnstat v. Oceania Cruises, Inc., 684 F.3d 1153 (11th Cir. 2012). However, the better view seems to be that the Athens Convention may be incorporated into a passenger ticket on a wholly foreign cruise. Paul v. Holland American Line, Inc., 463 F.Supp.2d 1203 (W.D. Wash. 2006). The limitation should, however, be drafted properly in order to inform the passenger of his/her precise rights. 

A cruise line operating a “FlowRider” (a simulated surfing attraction) for its passengers had passengers using the device sign a release immunizing the carrier from all liability in connection with its operation. In Johnson v. Royal Caribbean Cruises, Ltd., 449 F. App’x 846 (11th Cir. 2012), the court ruled that this release was invalid under the authority of 46 U.S.C. § 30509. 

The Eleventh Circuit affirmed dismissal of an action brought by the estate of a cruise ship passenger against the operator of a cruise ship on which the passenger died after contracting an infection. The dismissal was made on the basis of the forum-selection clause in the passage contract, which provided that all personal injury claims were to be litigated in the courts of England and Wales and be governed by English law. In affirming the dismissal, the Eleventh Circuit found the forum-selection clause was not contrary to public policy and that its terms were reasonably communicated to the passenger. Estate of Tore Myhra v. Royal Caribbean Cruises, Ltd., 695 F.3d 1233 (11th Cir. 2012). 

In Lobegeiger v. Celebrity Cruises, Inc., 869 F.Supp.2d 1356 (S.D. Fla. 2013), the court granted summary judgment in favor of the cruise line, ruling that (1) the passenger had undisputed knowledge of a provision of the cruise ticket absolving the cruise line from responsibility for the 14actions of the shipboard doctor; (2) there was no apparent agency on the part of the doctor to act on behalf of the cruise line; (3) there was no evidence of negligent hiring of the doctor; and (4) the cruise line cannot be held for the fraudulent misrepresentations of the doctor. 

Tour operators, including those in the United States, may be for negligent performance under the terms of EC Directive l90/314 of 13 June 1990. 

In Jane Doe No. 8 v. Royal Caribbean Cruises, Ltd., 860 F.Supp.2d 1337 (S.D. Fla. 2013), the court reaffirmed the maritime law rule that a cruise line is strictly liable for a crew member’s sexual assault on a passenger. 

In Franza v. Royal Caribbean Cruises, Ltd., 772 F.3d 1225 (11th Cir. 2014), the estate of a cruise ship passenger who allegedly died of injuries sustained while the vessel was docked at a port-of-call brought an action against the cruise line. The estate alleged negligent medical care and treatment, negligent hiring and training, and other claims. The Eleventh Circuit reversed the district court’s dismissal of the complaint finding that the estate pled a plausible medical malpractice claim against the cruise line under the doctrine of respondeat superior; a passenger could sue a shipowner for medical negligence under apparent agency theory, abrogating previous case law; the estate pled a plausible medical malpractice claim against the cruise line under apparent agency theory; and the estate stated a plausible medical negligence claim. 

In Moseley v. Carnival Corp., 593 F. App’x 890 (11th Cir. 2014), the Eleventh Circuit affirmed the dismissal with prejudice of a lawsuit brought by a passenger against a cruise line finding the plaintiff failed to allege that the cruise line had actual or constructive knowledge of the risk-creating condition ashore and failed to allege an agency relationship between the cruise line and the operators of the facility ashore. 

In Sorrels v. NCL (Bahamas) Ltd., 796 F.3d 1275 (11th Cir. 2015), the Eleventh Circuit reversed the district court’s summary judgment in favor of a cruise ship operator and remanded the matter for reconsideration. Plaintiff passengers brought an action against a cruise line, alleging negligence and loss of consortium after one passenger slipped and fell on the ship. At trial, the court excluded much of the plaintiffs’ expert evidence on the applicable coefficient of friction (COF) standard and the COF on the pool deck. The appellate court ruled that the district court abused its discretion in excluding evidence of industry standard. 

§ 3–6      Classification Societies 

In Reino de Espana v. American Bureau of Shipping, 691 F.3d 461 (2d Cir. 2012), the Second Circuit affirmed the grant of summary judgment by the district court in favor of defendant ABS with regard to the tort claim brought by the Kingdom of Spain for economic and environmental damages resulting from the 2002 sinking of the tanker Prestige off the coast of 15Spain. The district court ruled that ABS did not owe Spain a duty in connection with the inspection of the tanker; however, the Second Circuit did not reach that issue. Instead, it held that Spain did not introduce evidence sufficient to create a genuine issue of material fact as to whether ABS recklessly breached that duty. 

In the case In re Lloyd’s Register North America, Inc., 780 F.3d 283 (5th Cir. 2015), the Fifth Circuit granted a petition for a writ of mandamus in favor of a classification society. Plaintiff, a ship purchaser, commenced an action in diversity under various tort theories regarding the defendant classification society’s allegedly inadequate performance in certifying the ship and the society’s alleged misdeeds during arbitration. The district court denied the classification society’s motion to dismiss on the grounds of forum non conveniens. The society’s petition for writ of mandamus was granted because the district court clearly abused its discretion and reached a patently erroneous result and the defendant had no other way to vindicate its rights. 

§ 3–7      Products Liability in Admiralty 

In Oswalt v. Resolute Industries, 642 F.3d 856 (9th Cir. 2011), the court adopted as the applicable products liability formulation in admiralty, the Restatement of Torts (Third), § 2, which provides in relevant part: 

A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. 

A product … 

(b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor … and the omission of the alternative design renders the product not reasonably safe; (c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor … and the omission of the instructions or warnings renders the product not reasonably safe. 

Mack v. General Elec. Co., 896 F.Supp.2d 333 (E.D. Pa. 2012), presented two issues of first impression under maritime law: (1) whether a Navy ship was a “product” within the meaning of product liability doctrine and (2) whether maritime law recognized a sophisticated user and/or sophisticated purchaser defense and, if so, to what causes of action did the defense(s) apply. The court held that, under maritime law, (1) a manufacturer or supplier of a product has no duty to warn an end user who is “sophisticated” regarding the hazards of the product, (2) the sophistication of an intermediary (or employer)—or the warning of that intermediary (or employer) by a manufacturer or supplier—does not 16preclude potential liability of the manufacturer or supplier, and (3) a Navy ship is not a “product” for purposes of strict product liability. The case was brought by a former Department of Defense welder who brought negligence and strict product liability claims against various ship builders alleging liability for failure to warn him of the hazards of asbestos associated with the Navy ships that that the defendants built and on which he worked. 

In Faddish v. Buffalo Pumps, 881 F.Supp.2d 1361 (S.D. Fla. 2012), the court recognized that the “bare metal defense”, which posits that a manufacturer has no duty to warn about hazards associated with a product it did not manufacture or distribute, applies in admiralty. This rule was also adopted by the courts in Conner v. Alfa Laval, Inc., 842 F.Supp.2d 791 (E.D. Pa. 2012); and Various Plaintiffs v. Various Defendants, 856 F.Supp.2d 703 (E.D. Pa. 2012). 

In Groves v. Royal Caribbean Cruises, Ltd., 463 F. App’x 837 (11th Cir. 2012), the court granted summary judgment, rejecting a passenger’s product liability claim based on negligent design of the area of the ship where the passenger was injured. The passenger presented no evidence that the shipowner created or approved the design of the area of the ship in question. 

In McIndoe v. Huntington Ingalls Inc., 817 F.3d 1170 (9th Cir. 2016), the heirs of a sailor who died of complications related to mesothelioma after he was allegedly exposed to asbestos pipe insulation while working aboard naval vessels brought an action in state court against the shipbuilders, asserting strict products liability and general negligence claims. Following removal, the district court granted summary judgment in favor of the shipbuilders. In a case of first impression, the Ninth Circuit held a custom built naval warship was not a “product” for purposes of a products liability claim based on alleged defects in materials originally installed on the ship, and even if the sailor was actually exposed to asbestos installed by the shipbuilders while serving aboard the warships, his heirs failed to show that any such exposure was a substantial contributing factor to his injuries, as required to support their general negligence claim. 

§ 3–8      Marine Service Contracts, Shipbuilders and Ship Repairers 

In Smith Maritime, Inc. v. L/B Kaitlyn Eymard, 710 F.3d 560 (5th Cir. 2013), a ship buyer brought an action against a shipyard for economic losses suffered from delay in shipping two boats to a worksite due to a shipyard’s alleged negligence. The Fifth Circuit applying East River S.S. Corp. v. Transamerica Delaval, Inc., 476 U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865 (1986), found recovery in favor of the ship owner was barred under a products liability or other tort theory and limited recovery to contractual remedies. 
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In 4 H Construction Corp. v. Superior Boat Works, Inc., 579 F. App’x 278 (5th Cir. 2014), a barge owner filed an action against a maritime repair service and its owners, alleging claims of conversion in connection with the failure to return two barges after repairs were performed. The repair service filed counterclaims alleging breach of contract, misrepresentation, maritime lien, and quantum meruit. The district court entered judgment for the plaintiff, and on appeal, the Fifth Circuit affirmed. It held that the repair service was not a viable corporate entity at time of the contracts, and the president of the maritime repair service was personally liable for torts committed by the repair service. 

§ 3–9      Marine Service Contracts and the Warranty of Workmanlike Performance 

The First Circuit ruled that a vessel owner may only recover from a ship repairer under an implied warranty of workmanlike performance theory if the alleged breach is shown to have caused the owner’s injury. Fairest-Knight v. Marine World Distributors, Inc., 652 F.3d 94 (1st Cir. 2011). 

§ 3–16    Damages 

In Stacy v. Rederiet Otto Danielsen, A.S., 609 F.3d 1033 (9th Cir. 2010), the court considered whether, in a case for damages for negligent infliction of emotional distress, the zone of danger test required the plaintiff, who did not suffer any physical impact, to have actually witnessed the accident that caused injury to another. The court ruled that actually witnessing the accident is not necessary to recovery as long as there is psychological stress and the plaintiff was in the zone of danger. 

For cases dismissing claims for negligent infliction of emotional distress damages, see Ortiz v. Zambrana, 809 F.Supp.2d 1 (D. P.R. 2011) and Fairest-Knight v. Marine World Distributors, Inc., 652 F.3d 94 (1st Cir. 2011). 

In Chaparro v. Carnival Corp., 693 F.3d 1333 (11th Cir. 2012), the court upheld a claim for damages for emotional distress under the “zone of danger” rule. 

The Fifth Circuit ruled that, under general maritime law, a liquidated damages provision in a maritime contract may be enforceable in Int’l Marine, LLC v. Delta Towing, 704 F.3d 350 (5th Cir. 2013). 

In Barker v. Hercules Offshore, Inc., 713 F.3d 208 (5th Cir. 2013), the Fifth Circuit held that maritime law does not allow recovery for purely emotional injuries in non-Jones Act cases where the plaintiff was not in the “zone of danger” when a co-worker was fatally injured on a jack-up rig operating on the US Outer Continental Shelf. 
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RELEASES 

In Jerome v. Water Sports Adventure Rentals & Equip., Inc., 2013 WL 692471, 2013 AMC 1331 (D. V.I. 2013), the court upheld a release of liability the plaintiff signed before the accident regarding her ordinary negligence claims, but denied summary judgment on the plaintiff’s gross negligent claim. 

§ 3–17    Loss of Society and Consortium 

If the injury or death occurred outside territorial waters, a spouse of a non-seafarer cannot recover loss of consortium. See Doyle v. Graske, 579 F.3d 898 (8th Cir. 2009). Accord: Sinegal v. Merit Energy Co., 2010 WL 1335151 (W.D. La. 2010) (no consortium for spouse of longshoreman who died outside territorial waters). But in MacLay v. M/V Sahara, 926 F.Supp.2d 1209 (W.D. Wash. 2013), the court applied the Ninth Circuit rule stemming from Sutton v. Earles, 26 F.3d 903 (9th Cir. 1994), that, although neither the Jones Act nor DOHSA permit loss of society damages, the beneficiaries of non-seafarers in territorial waters may recover loss of society damages under the general maritime law. Some courts, however, apply the Supreme Court’s Gaudet rule narrowly and deny loss of society/consortium to all except beneficiaries of the death of a longshoreman who dies in territorial waters. See In re Maryland Marine, Inc., 641 F.Supp.2d 579 (E.D. La. 2009) (no loss of society for relatives of non-seaman who died in territorial waters). 

§ 3–18    Punitive Damages 

In Operaciones Tecnicas Marinas S.A.S. v. Diversified Marine Services, LLC, 913 F.Supp.2d 254 (E.D. La. 2012), the court, considering a motion to dismiss claims for gross negligence and fraud in a maritime contract case, ruled that the Townsend case may have opened the door for punitive damages under the general maritime law even in a contract case and so denied the motion to dismiss. 

Although the Supreme Court has clearly ruled that punitive damages are available under the general maritime law (Exxon Shipping v. Baker, 554 U.S. 471, 128 S.Ct. 2605, 171 L.Ed.2d 570 (2008) and Atlantic Sounding Co. v. Townsend, 557 U.S. 404, 129 S.Ct.2561, 174 L.Ed.2d 382 (2009)), confusion still reigns in some quarters. In Exxon Mobil Corp. v. Minton, 285 Va. 115, 737 S.E.2d 16 (Va. Sup. Ct 2013), the majority, against a strong dissent, ruled that punitive damages are not available as a remedy under § 905(b) of the Longshore Act. 

§ 3–20    Contribution and Settlement 

In Sands v. Kawasaki Motors Corp. U.S.A., 513 F. App’x 847 (11th Cir. 2013), the Eleventh Circuit affirmed the district court’s rejection of a defendant manufacturer’s attempts to ask the jury to apportion liability to the jet sky drier who was a potentially responsible non-party. The Eleventh Circuit refused to apply McDermott v. AmClyde to actions 19whether there had not been a settlement and re-affirmed traditional principles of maritime joint and several liability. 

§ 3–21    Contract Indemnity 

In One Beacon Ins. Co. v. Crowley Marine Services, Inc., 648 F.3d 258 (5th Cir. 2011), the Fifth Circuit ruled that maritime contracts may validly incorporate terms from a website in the same manner that terms may be incorporated by reference from paper documents as long as the other party is clearly put on notice of the location of the posted clauses. 

In Grogan v. W & T Offshore, Inc., 812 F.3d 376 (5th Cir. 2016), the technician of a safety contractor commenced an action against an offshore pipeline and platform operator and provider of vessel, staff, and equipment, to recover for injuries sustained while on board the provider’s vessel that was being used in support of the operator’s offshore pipeline recommissioning project. The operator and provider answered and filed cross-claims against each other for indemnity and defense of the technician’s claims. The district court (2014 WL 5426206) determined after a bench trial that the operator had to indemnify the provider. The Fifth Circuit affirmed holding the technician was the invitee of the operator, and the technician was not an invitee of the provider. 

§ 3–23    Time for Filing Suit 

In Merle Wood & Assoc. v. Trinity Yachts, LLC, 714 F.3d 1234 (11th Cir. 2013), the Eleventh Circuit held that claims for quantum meruit and unjust enrichment by a yacht broker against a yacht manufacturer and seller were time-barred under the statute of limitations. Applying Florida’s four year statute of limitations, the court found its holding turned on when “the last element” of the claims occurred. 

§ 3–24    Choice of Law and Conflicts of Law 

Choice of English law was upheld in a maritime contract under the Bremen test by the court in Unitas Containers, Ltd. v. Oilnet Ltd., 848 F.Supp.2d 1358 (S.D. Fla. 2012). 

In Blue Whale Corp. v. Grand China Shipping Dev. Co., 722 F.3d 488 (2d Cir. 2013), the Second Circuit ruled that federal maritime conflicts-of-law principles are to be used when evaluating the prima facie validity of a party’s alter-ego claim in a maritime dispute. The plaintiff ship owner had entered into a charter party with the defendant for transport of iron ore from Brazil to China on plaintiff’s Liberian-flagged vessel. The charter party included clauses applying English law and providing for arbitration of disputes in London. In anticipation of a future arbitration award against the defendant, plaintiff filed a complaint seeking to attach property belonging to the defendant’s alleged alter ego. The district court vacated the attachment order, determining that English law was controlling in the alter ego analysis based on the charter party provisions. The Second Circuit vacated the decision and remanded the matter, holding that federal 20common law is the proper substantive body of law to govern plaintiff’s alter ego claim underpinning the choice of law analysis. 

The Fourth Circuit, on an issue of first impression, affirmed the lower court’s holding that a suit to enforce an English judgment came within admiralty jurisdiction if the underlying claim on the forward freight agreement (FFA) was deemed maritime under standards of United States law. The Fourth Circuit found that because FFAs were maritime contracts, the district court properly exercised admiralty jurisdiction over the proceeding. Flame SA v. Freight Bulk Pte. Ltd., 762 F.3d 352 (4th Cir. 2014). 

In American Steamship Owners Mutual Protection & Indemnity Ass’n, Inc. v. Dann Ocean Towing, Inc., 756 F.3d 314 (4th Cir. 2014), the Fourth Circuit considered whether the district court erred in concluding that a choice-of-law provision in a maritime insurance contract required use of New York’s six-year statute of limitations, rather than the equitable doctrine of laches ordinarily applied under maritime law, to determine the timeliness of certain claims brought under the insurance contract. The Fourth Circuit affirmed holding that the choice-of-law provision in the parties’ contract required application of New York’s statute of limitations to the claims at issue. 

In D’Amico Dry Ltd. v. Primera Mar. (Hellas) Ltd., 756 F.3d 151 (2d Cir. 2014), the Second Circuit held, on an issue of first impression, that United States rather than foreign law should determine whether the claim underlying a foreign judgment is maritime. The case involved a judgment creditor who commenced an action under federal admiralty jurisdiction to enforce an English court’s judgment on a derivative contract for future ocean freight rates. The district court dismissed the suit for lack of subject matter jurisdiction holding that the suit did not fall under the federal courts’ admiralty jurisdiction because the English judgment was not rendered by an admiralty court and the claim underlying the judgment was not deemed to be maritime under English law. The Second Circuit vacated and remanded finding that, under 28 U.S.C. § 1333, United States courts can exercise their admiralty jurisdiction to enforce a judgment of a foreign non-admiralty court if the claim underlying that judgment would be deemed maritime under the standards of U.S. law. 

The Second Circuit affirmed the district court’s dismissal of an action brought by two Indian nationals for injuries incurred while crew members on a vessel when it was hijacked by Somali pirates. Dismissal was based on lack of personal jurisdiction over the primary defendants and on grounds of forum non conveniens. Chirag v. MT Marida Marguerite Schiffahrts, 604 F. App’x 16 (2d Cir. 2015). 
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Chapter 4 

SEAMEN 

_____________ 

B.   PROTECTION AND WELFARE 

§ 4–4      Wages 

In McLaughlin v. Harbor Cruises LLC, 880 F.Supp.2d 179 (D. Mass. 2012), the court interpreted the provisions of the Fair Labor Standards Act (FSLA) exempting seamen. The court ruled that the meaning of the seamen exemption cannot be determined by reference to the Jones Act but must be read in the light of the regulations promulgated by the US Department of Labor. The court concluded that the persons involved, deckhands and galley attendants employed on Boston Harbor cruises were seaman and thus exempt from the FSLA overtime requirements. 

In an unusual case, a seaman (the chief engineer of a merchant vessel) who was indicted, tried and acquitted for criminal violations of the Act to Prevent Pollution from Ships, brought an action against his employer the shipowner and individual owners for penalty wages and various other matters. His claim for penalty wages survived a motion to dismiss. Mylonakis v. M/T Georgios M, 909 F.Supp.2d 691 (S.D. Tex. 2012). 

In Lobo v. Celebrity Cruises, Inc., 704 F.3d 882 (11th Cir. 2013), residents of India who worked as cabin stewards on a passenger cruise line brought a putative class action against the cruise line’s foreign corporate operator and foreign union, asserting a hybrid claim against the operator for breach of collective bargaining agreement and violations under the Seaman’s Wage Act, a hybrid claim against the union for breach of its duty of fair representation under the National Labor Relations Act, and a non-hybrid claim against the union for breach of duty of fair representation. The Eleventh Circuit affirmed the dismissal of the lawsuit as outside the jurisdiction of either statute due to the foreign status of the parties, as the statutes do not apply to an internal wage dispute involving a foreign ship. 

The Eleventh Circuit affirmed a district court’s holding that penalty wages under the Seaman’s Wage Act are not triggered merely by wrongful withholding of wages. Compensation that had been paid to plaintiff senior stewards on cruise ships did not take into account the amounts they were required to pay their helpers to complete their work on embarkation days. The Eleventh Circuit ruled that penalty wages are not recoverable if the ship owner had a reasonable belief that the wages were not due, if the ship owner committed an error in judgment, or if there was a good faith dispute 22as to the wages owed. Wallace v. NCL (Bahamas) Ltd., 733 F.3d 1093 (11th Cir. 2013). 

In Jurich v. Compass Marine, Inc., 764 F.3d 1302 (11th Cir. 2014), four seamen brought actions under the general maritime law against two maritime employment agencies that had found them jobs. The seamen alleged that paycheck mailing agreements, which required that their paychecks be sent directly to the relevant agencies so the agencies could deduct their agreed-upon shares before forwarding the balance to the seamen, violated the statute protecting seamen from attachment of their wages. On appeal, the Eleventh Circuit affirmed the lower court’s award of summary judgment for the agencies, holding that the paycheck mailing agreements did not violate the general maritime law. 

In Coffin v. Blessey Marine Services, Inc., 771 F.3d 276 (5th Cir. 2014), the Fifth Circuit found that the loading and unloading duties performed by barge tankermen were seaman duties, and therefore, the tankermen were exempt from the Fair Labor Standards Act and overtime requirements. 

C.   EMPLOYMENT RELATED INJURIES 

§ 4–8      Seamen’s Remedies—In General 

A favorite tactic by employers is to file a preemptive declaratory judgment action against the seafarer who is about to file a Jones Act/unseaworthiness/maintenance and cure action. In most cases such preemptive suits will be dismissed because they interfere with the seafarer’s right under the Jones Act to seek his own forum. See GlobalSantaFe Drilling Co. v. Quinn, 2012 WL 4471578 (E.D. La. 2012). 

§ 4–9      Seaman Status 

For an excellent application of the Chandris test, see Grab v. Traylor Bros., Inc., 796 F.Supp.2d 788 (E.D. La. 2011). 

In Hung Van Nguyen v. Hai Van Nguyen, 837 F.Supp.2d.1137 (D. Haw. 2011), the court applied the test for seaman status and found that the crewmember met the test. See also Habel v. Grove Farm Fish & Pol, LLC, 855 F.Supp.2d 1112 (D. Haw. 2012) (upholding seaman status on motion for summary judgment). 

In McCord v. Fab-Con, Inc., 2012 WL 3613111, 2013 AMC 418 (E.D. La. 2012), the plaintiff, a welder on an offshore drilling platform, failed to satisfy the first prong of the Chandris test. 

The Eleventh Circuit ruled that an injured plaintiff was not a seaman for purposes of maritime law because his work had no substantial connection to a vessel in navigation. During the time the plaintiff was employed by the defendant vessel owner, less than 10% of this work hours were in the service of a vessel in navigation owned by the defendant. Clark v. American Marine & Salvage, LLC, 494 F. App’x 32 (11th Cir. 2012). 
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The Fifth Circuit found two ironworkers who performed part of their work on the reconstruction of a bridge spanning Lake Pontchartrain from a derrick barge were seaman for purposes of the Jones Act and were entitled to pursue their claims for personal injury under that statute because they contributed to the mission of the derrick barge and their connection to the barge was substantial in terms of nature and duration. Grab v. Boh Brothers Const. Co., 506 F. App’x 271 (5th Cir. 2013). 

In Alexander v. Express Energy Services Operating, L.P., 784 F.3d 1032 (5th Cir. 2015), the Fifth Circuit affirmed the trial court’s dismissal on the grounds that a worker on a non-vessel fixed platform was not a seaman. 

In Wilcox v. Wild Well Control, Inc., 794 F.3d 531 (5th Cir. 2015), the Fifth Circuit affirmed the lower court’s ruling that a welder did not qualify for seaman status under the Jones Act. 

In Wilcox v. Wild Well Control, Inc., 794 F.3d 531 (5th Cir. 2015), a welder employed by a welding subcontractor brought an action against the subcontractor, parent corporation, and subsidiary under the Jones Act for injuries sustained in an explosion. The parent corporation and subsidiary filed cross-claims for indemnity. The district court entered summary judgment in the subcontractor’s, parent corporation’s, and subsidiary’s favor on the welder’s Jones Act claims and in the subcontractor’s favor on the indemnity claims (969 F.Supp.2d 668). The welder, parent corporation, and subsidiary appealed, and the Fifth Circuit held as follows: (1) the welder did not receive a new work assignment in which his essential duties or his work location permanently changed; (2) the welder did not qualify for seaman status under the Jones Act; (3) parol evidence was not admissible in support of an argument that the vessel boarding, utilization, and hold harmless agreement (VBA) should be reformed; and (4) the VBA did not indemnify the parent corporation. 

§ 4–13    The Foreign Seaman, Choice of Law, Arbitration, and Forum Non Conveniens 

In Lindo v. NCL (Bahamas), Ltd., 652 F.3d 1257 (11th Cir. 2011), the court ruled that a foreign crewmember on a foreign passenger vessel based outside the United States must comply with the arbitration clause in his employment contract. For another case discussing an arbitration provision in a crewmember’s employment contract, see Doe v. Princess Cruise Lines, Ltd., 657 F.3d 1204 (11th Cir. 2011). 

Arbitration was upheld for the personal injury claim of the crewmember of a cruise ship in Yuzwa v. M/V Oosterdam, 2012 WL 6675171, 2013 AMC 1132 (C.D. Cal. 2012). 

In Cappello v. Carnival Corp., 2012 WL 3291844, 2013 AMC 478 (S.D. Fla. 2012), although the plaintiff/seaman’s employment agreement contained an arbitration clause, she was not remitted to arbitration because her employer had not signed the agreement. 
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Arbitration of a seaman’s claims was ordered by the court in Escobal v. Celebration Cruise Operator, Inc., 2012 WL 2947591 (11th Cir. 2012). 

In Aggarao v. MOL Ship Management Co., 675 F.3d 355 (4th Cir. 2012), the court examined the dismissal by the district court of a seaman’s action alleging Jones Act negligence, unseaworthiness, failure to pay maintenance and cure, and violation of the Seaman’s Wage Act. The court ruled: (1) neither the seafarer’s contract nor the collective bargaining agreement constituted a novation or a modification of the mandatory arbitration clause in the Philippine Overseas Employment Administration contract; (2) a provision for employee disability compensation did not provide access to a particular court or other forum; (3) seaman employment contracts are not exempted from the reach of the Convention on Recognition and Enforcement of Foreign Arbitral Awards (the Convention); (4) the Seaman’s Wage Act was supplanted in part by the Act implementing the Convention; (5) public policy defenses may be asserted only at the arbitration award enforcement stage; (6) equitable estoppel applied against non-signatories to enforce the arbitration agreements; and (7) the district court should retain jurisdiction after remitting the parties to arbitration. The court ruled that the district court had authority, even after ruling that the claims involved were subject to arbitration, to apply the “hollow formality” test to assess whether the seaman’s request for preliminary injunctive relief for maintenance and cure in the United States should be granted. 

In Vasquez v. YII Shipping Co., 692 F.3d 1192 (11th Cir. 2012), the plaintiff seaman filed suit in a Florida court and his action was dismissed based on Florida’s doctrine of forum non conveniens. Vasquez then filed suit in federal court, praying for damages based on the Jones Act, unseaworthiness and failure to pay maintenance and cure. The Eleventh Circuit ruled that the “Rooker-Feldman” doctrine, which holds that the federal courts must not be the courts of appeal for the state courts, did not apply, nor did the doctrines of collateral estoppels and res judicata. The case was remanded to the trial court for a determination of whether US maritime law applied pursuant to the Rhoditis case analysis. On remand, the district court dismissed the complaint for forum non conveniens (2012 WL 6114840), and on appeal, the Eleventh Circuit affirmed holding that maritime law of United States did not apply, and thus, the district court did not abuse its discretion in its forum non conveniens dismissal. Vasquez v. YII Shipping Co., Ltd., 559 F. App’x 841 (11th Cir. 2014). 

Under federal maritime law an arbitration provision in the employer’s protection and indemnity insurance policy compelling arbitration is valid against a seaman who brings a direct action against the insurer. Authenment v. Ingram Barge Co., 878 F.Supp.2d 672 (E.D. La. 2012). 

What appears to be the final chapter in the saga of Lobo v. Celebrity Cruises, Inc., 704 F.3d 882 (11th Cir. 2013) plays out in this case. In the 2007 wage claim, Lobo was remitted to arbitration. Lobo v. Celebrity Cruises, Inc., 488 F.3d 891 (11th Cir. 2007). Lobo then came back to 25federal court and filed claims against Celebrity and his union, alleging various causes of action under the Labor Management Relations Act (LMRA) and breaches of the collective bargaining agreement. In addition, new claims for wages were made in the district court. The Court of Appeals affirmed the dismissal of all three cases: the case under the LMRA on the grounds that the LMRA does not apply to a wage dispute between an international union and a foreign shipowner; the case against the union on the grounds of failure to state a claim for relief; the case regarding wages on the grounds that this action could have been litigated in the arbitration but was not. 

§ 4–18    Damages 

Loss of Consortium 

Since the Supreme Court’s decision in the Townsend case, a split of authority has developed on the issue of whether loss of consortium can be awarded in connection with the injury or death of a seaman. The traditional view is that loss of consortium and non-pecuniary damages are not available to a seaman even for injury or death caused by unseaworthiness. This was the holding in In re Oil Spill By the Rig Deepwater Horizon, 2011 WL 4575696 (E.D. La. 2011). See also John Crane, Inc. v. Hardick, 284 Va. 329, 732 S.E.2d 1 (Va. Sup. Ct. 2012) (awarding pain and suffering but vacating an award for loss of consortium). But the court in Barrette v. Jubilee Fisheries, Inc., 2011 WL 3516061, 2012 AMC 1062 (W.D. Wash. 2011), interpreted Townsend to allow spouses of seamen to recover loss of consortium by proving unseaworthiness claims. Logically, because Townsend analytically separates Jones Act recovery from damages and recovery under the general maritime law, so that the Barrette court’s judgment seems correct. 

Punitive Damages 

A similar split of authority seems to be developing over the availability of punitive damages for seamen. The traditional view is that Miles precludes punitive damages. Scott v. Cenac Towing Co., 2012 WL 4372515 (E.D. La. 2012); and Snyder v. L&M Botruc Rental, Inc., 924 F.Supp.2d 728 (E.D. La. 2013). But some courts interpret Townsend as permitting punitive damages in seamen’s cases for violations of unseaworthiness. Larson v. Kona Blue Water Farms, LLC, 2010 WL 1727429, 2010 AMC 1230 (Ca. Sup. Ct. 2010). See also Rowe v. Hornblower Fleet, 2012 WL 5833541, 2013 AMC 873 (N.D. Cal. 2012), ruling that punitive damages for unseaworthiness are available under the authority of Evich v. Morris, 819 F.2d 256 (9th Cir. 1987). 

On rehearing en banc, the Fifth Circuit held that a seaman’s recovery for unseaworthiness under the Jones Act or the general maritime law is limited to pecuniary losses, which does not include punitive damages. McBride v. Estis Well Serv., LLC, 768 F.3d 382 (5th Cir. 2014). 
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The Fifth Circuit reversed a calculation of future lost wages in Barto v. Shore Const., LLC, 801 F.3d 465 (5th Cir. 2015). The plaintiff seaman brought a personal injury action under the Jones Act against the operator of a derrick barge for injuries he sustained while working on a barge and against his employer for cure under maritime law. Following a bench trial, the district court entered judgment against the employer and operator, and while the Fifth Circuit affirmed on most issues, it reversed with regard to the award of future lost wages. The district court had calculated future lost wages according to an above-average work-life expectancy, and the Fifth Circuit found there was insufficient evidence in the record to show that plaintiff, by virtue of his health or occupation or other factors, was likely to live and work a longer period than average. 

In Naquin v. Elevating Boats, LLC, 744 F.3d 927 (5th Cir.) cert. denied, 135 S.Ct. 357, 190 L.Ed.2d 251 (2014) and cert. denied, 135 S.Ct. 1397, 191 L.Ed.2d 359 (2015), an employee who was injured while operating a crane at his employer’s shipyard brought a Jones Act action against his employer. The district court denied the employer’s motion for summary judgment (842 F.Supp.2d 1008), and following a jury trial (2012 WL 5618503), entered judgment in favor of the employee. On appeal, the Fifth Circuit held: (1) evidence was sufficient to establish that employee was a seaman entitled to Jones Act coverage; (2) evidence was sufficient to establish that employer was negligent; (3) employee’s emotional damages arising from the death of employee’s relative in same crane accident that injured employee were not compensable under the Jones Act; and (4) new trial on issue of damages was required. On remand, the district court granted the employer leave to file a third-party complaint against its insurance companies, and the district court severed the claims against the insurance companies from the remaining issue of damages. One insurer filed a motion for summary judgment maintaining the employer was not entitled to coverage under its P&I policy because coverage did not extend to the employee’s land-based incident and the employer’s failure to comply with notice requirements. The district court (2015 WL 1245757) entered summary judgment in favor of the insurer, which was affirmed on appeal as the Fifth Circuit held that the policy provided no coverage for the employer’s liability. Naquin v. Elevating Boats, LLC, 817 F.3d 235 (5th Cir. 2016). 

D.   THE JONES ACT 

§ 4–20    The Jones Act: Procedural Issues 

In Novak v. U.S., 795 F.3d 1012 (9th Cir. 2015), the Ninth Circuit affirmed the dismissal of an action challenging the constitutionality of the Jones Act’s cabotage provisions, which prohibit foreign competition in the domestic maritime shipping market. The court held that plaintiffs lacked standing and the challenge would also fail on the merits because enactment of the Jones Act was not beyond the authority of Congress 27under the Commerce Clause and did not violate protections guaranteed under the Due Process Clause. 

§ 4–21    The Jones Act: Duty and Liability Issues 

Beech v. Hercules Drilling Co., 691 F.3d 566 (5th Cir. 2012), involved an accident whereby a seaman was killed by a coworker who accidentally discharged a handgun. The Fifth Circuit ruled that the coworker was not acting within the scope of his employment at the time of the accident. 

In Harrington v. Atlantic Sounding Co., 916 F.Supp.2d 313 (E.D. N.Y. 2013), the court applied the relaxed Jones Act standards for negligence and causation to find that the employer was negligent and the vessel unseaworthy because of the insufficient training of the crew. On appeal, the Second Circuit affirmed in part and vacated and remanded in part finding as follows: (1) lower court’s finding that the vessel was abeam the ocean at the time of the seaman’s accident was not clear error; (2) evidence permitted determination that the vessel was handled negligently, supporting Jones Act liability; (3) evidence supported determination that the vessel was unseaworthy due to inadequate training of vessel’s crew; (4) seaman did not fail to mitigate damages; (5) seaman’s death did not warrant remand for consideration of effect on damages award; and (6) damages of $500,000 for past pain and suffering and $700,000 for future pain and suffering were not excessive. Marasa v. Atlantic Sounding Co., Inc., 557 F. App’x 14 (2d Cir. 2014). 

The Eleventh Circuit ruled that work-related stress is not cognizable under the Jones Act. Skye v. Maersk Line, 751 F.3d 1262 (11th Cir. 2014). 

§ 4–22    The Jones Act: Standard of Care and Causation 

The “relaxed” standard for causation under the Jones Act was reaffirmed by the majority of the Supreme Court in CSX Transp., Inc. v. McBride, 564 U.S. 685, 131 S.Ct. 2630, 180 L.Ed.2d 637 (2011). A finding that employer negligence played any part, even the slightest, in producing the injury or death of the employee is sufficient for liability. But this relaxed standard of causation should not obscure the fact that other essential elements—duty, breach, and injury, are subject to common law standards. 

On petition for rehearing en banc, the dissenting opinion in Huffman v. Union Pacific R.R., 683 F.3d 619 (5th Cir. 2012), argued that the panel opinion impermissibly added extra burdens to the standard of causation applicable in cases arising under the Federal Employers Liability Act (FELA) and the Jones Act. The dissent found the panel opinion held that a FELA jury may not infer directly from the evidence that the railroad’s negligence contributed to the plaintiff’s injury unless a witness has first expressly testified that such a causal relationship exists, which conflicts with the Supreme Court’s decisions in CSX Transp., Inc. v. McBride, 564 U.S. 685, 131 S.Ct. 2630, 180 L.Ed.2d 637 (2011), and Rogers v. Missouri Pacific R.R. Co., 352 U.S. 500, 77 S.Ct. 443, 1 L.Ed.2d 493 (1957), as well 28as Fifth Circuit precedent in Rivera v. Union Pacific R.R. Co., 378 F.3d 502 (5th Cir. 2004). 

Failure to prove causation was fatal to a Jones Act claim in Omega Protein v. Ronald Forrest, 284 Va. 432, 732 S.E.2d 708 (Va. Sup. Ct. 2012). 

In Naquin v. Elevating Boats, LLC, 744 F.3d 927 (5th Cir. 2014), an employee who was injured while operating a crane at his employer’s shipyard brought a Jones Act action against his employer. The district court denied the employer’s motion for summary judgment (842 F.Supp.2d 1008), and following a jury trial (2012 WL 5618503), entered judgment in favor of employee. On appeal, the Fifth Circuit affirmed in part, vacated in part, and remanded the case holding as follows: (1) evidence was sufficient to establish that the employee was a seaman entitled to Jones Act coverage; (2) evidence was sufficient to establish that the employer was negligent; (3) the employee’s emotional damages arising from the death of employee’s relative in the same crane accident that injured employee were not compensable under the Jones Act; and (4) a new trial on issue of damages was required. 

In Barlow v. Liberty Maritime Corp., 746 F.3d 518 (2d Cir. 2014), the Second Circuit examined the rescue doctrine and held that the standard is only a failure to do what a “reasonable seaman” would do in the situation. This is a departure from the Fourth Circuit’s standard in Furka v. Great Lakes Dredge & Dock Co., 824 F.2d 330 (4th Cir. 1987), which provides a seaman’s recovery can be reduced through comparative negligence only if his conduct was wanton or reckless. The Second Circuit noted that the old standard was mainly meant to protect rescuers who would have been barred from recovery entirely under a contributory negligence scheme. With the advent of the comparative fault doctrine, the lower standard of care is unnecessary according to the Second Circuit. 

In Barto v. Shore Const., LLC, 801 F.3d 465 (5th Cir. 2015), a seaman brought a personal injury action under the Jones Act against the operator of a derrick barge for injuries he sustained while working on the barge, and against his employer for cure under maritime law. The district court entered judgment against the employer and operator, and on appeal, the Fifth Circuit held as follows: (1) district court permissively applied ordinary negligence standard of care requiring that operator provide reasonably safe place to work; (2) operator failed to provide a reasonably safe place to work; (3) seaman was not comparatively negligent; (4) seaman produced sufficient evidence of impact of injuries on his normal life routines to support award of future general damages; (5) maximum recovery rule did not apply to award of future general damages; and (6) employer was required to pay for seaman’s lumbar surgery as cure. 

§ 4–23    The Jones Act Defendant 

In Beech v. Hercules Drilling Co., 691 F.3d 566 (5th Cir. 2012), a seaman’s widow filed suit seeking to recover from her husband’s former employer, pursuant to principles of vicarious liability under the Jones Act, 29for wrongful death of her husband who was accidentally shot by a handgun of a coworker aboard a jack-up drilling rig vessel owned by the employer. After a bench trial, the district court granted judgment in favor of the widow. On appeal, the Fifth Circuit reversed applying the business interests test. The issue under the Jones Act was whether the coworker was acting within the scope of his employment when he accidently fired the handgun. The Fifth Circuit found the crewmember was not acting in the course of his employment, and thus, the employer was not responsible for damages under the doctrine of vicarious liability. 

In Lyons v. Rienzi & Sons, Inc., 863 F.Supp.2d 213 (E.D. N.Y. 2012), the court considered whether the successor to the Jones Act employer could be liable under principles of successor liability and ruled that the continued existence of the bankrupt employer and the traditional rule against successor liability, preclude liability. 

In Holloway v. Pagan River Dockside Seafood, Inc., 2012 WL 6608978, 2013 AMC 1430 (E.D. Va. 2012), the court ruled that the plaintiff was an independent contractor and not the employee of the defendant so a Jones Act case would not lie. 

In the case of In re Anderson, 2012 WL 1301162, 2013 AMC 1369 (W.D. Wash. 2013), the limitation plaintiff had hired a company to deliver his yacht that was involved in an accident. The court ruled that the delivery company and not the limitation plaintiff was the Jones Act employer of the crew. 

In Sabo v. Carnival Corp., 762 F.3d 1330 (11th Cir. 2014), workers on a cruise ship brought a putative class action against a dual-listed company (DLC) which owned the cruise line, alleging failure to provide maintenance and cure in accordance with the general maritime law and the Jones Act. The Eleventh Circuit affirmed dismissal of the action holding the DLC was not incorporated (and thus not a corporation); that the DLC is not estopped from denying that it was a corporation because it induced no one to believe that it was; and it was not suable as a joint venture because a joint venture is also not subject to suit. 

In Barron v. BP America Production Co., 590 F. App’x 294 (5th Cir. 2014), a seaman who was injured while working on a vessel that was performing monitoring and cleanup work following the BP oil spill brought claims against BP under the Jones Act and general maritime law, alleging that BP was the owner pro hac vice of the vessel. The Fifth Circuit affirmed the district court’s summary judgment in favor of BP, holding (1) parol evidence was not admissible; (2) the vessel charter agreement unambiguously established that BP was not a demise charterer and was thus not liable for Jones Act claims; and (3) the vessel owner’s testimony that the vessel should not have operated in open Gulf waters was inadmissible lay opinion. 

In Johnson v. GlobalSantaFe Offshore Servs., Inc., 799 F.3d 317 (5th Cir. 2015), a drilling rig superintendent brought an action against a 30corporate entity that purportedly employed rig hands for negligence under the Jones Act, as well as for unseaworthiness, negligence, and maintenance and cure under the general maritime law, for injuries sustained when gunmen boarded the rig and shot him in the leg. The entity’s motion for summary judgment was granted (13 F.Supp.3d 614), and on appeal, the Fifth Circuit held the entity was not the employer of rig hands. 

E.   UNSEAWORTHINESS 

§ 4–25    Unseaworthiness: Elements and Defenses 

On rehearing en banc, the Fifth Circuit held that a seaman’s recovery for unseaworthiness under the Jones Act or the general maritime law is limited to pecuniary losses, which does not include punitive damages. McBride v. Estis Well Serv., LLC, 768 F.3d 382 (5th Cir. 2014). 

§ 4–26    What Is an Unseaworthy Vessel? 

In Barry v. U.S., 2013 WL 1320759, 2013 AMC 1033 (N.D. Cal. 2013), the court ruled that a vessel owned by the United States and operated by the American Overseas Corporation was unseaworthy because of its operation of the stopper on a mooring line. The court also found liability under the Jones Act. The court ruled that the evidence showed that the plaintiff was not guilty of contributory fault or a violation of the primary duty rule. 

F.   MAINTENANCE, CURE AND UNEARNED WAGES 

§ 4–28    Maintenance and Cure—The Obligation in General 

In a case of first impression, Messier v. Bouchard Transp., 688 F.3d 78 (2d Cir. 2012), the court, in a case in which the plaintiff seaman had lymphoma during his maritime service but did not present any symptoms until after his service, reversed the trial court’s grant of summary judgment in favor of the employer and ruled that the entitlement to maintenance and cure arises if the disease occurs during the seaman’s service and there is no additional requirement that the disease manifest itself during the service. 

The First Circuit vacated a summary judgment award in favor of a fishing vessel owner holding that that a genuine issue of material fact existed as to whether a seaman’s aplastic anemia arose or became aggravated during his service to the vessel, triggering the duty of maintenance and cure. Ramirez v. Carolina Dream, Inc., 760 F.3d 119 (1st Cir. 2014). 
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§ 4–29    Unearned Wages 

In Padilla v. Maersk Line, Ltd., 721 F.3d 77 (2d Cir. 2013), the Second Circuit found a class of seamen who had become ill or injured while in the ship’s service were entitled to overtime pay as a component of unearned wages. 

§ 4–31    Defenses to Maintenance and Cure 

Applying the McCorpen defense, the Fifth Circuit ruled that a seaman who intentionally concealed material medical facts from his employer was not entitled to maintenance and cure since his non-disclosed neck injury was material to his employer’s decision to hire him. Although the plaintiff seaman alleged he incurred neck and back injuries while employed on the defendant’s vessels, the evidence showed the plaintiff was being treated for neck and back injuries when he received a pre-employment physical examination. As plaintiff failed to tell the physician conducting the pre-employment exam of his condition or his medication, dismissal of plaintiff’s claim for maintenance and cure was affirmed. Lett v. Omega Protein, Inc., 487 F. App’x 839 (5th Cir. 2012). For another successful McCorpen defense, see Gifford v. American River Transp. Co., 833 F.Supp.2d 684 (W.D. Ky. 2011). 

In Meche v. Doucet, 777 F.3d 237 (5th Cir. 2015), the Fifth Circuit ruled the intentional concealment of medical history precludes recovery of maintenance and cure by an injured seaman. Following an injury, the captain of a vessel brought an action against his former employer and supervisor seeking maintenance and cure and damages under the Jones Act and general maritime law. When hired, plaintiff had failed to disclose prior spinal injuries that the lifting incident subsequently aggravated. 

§ 4–32    The Amount of Maintenance and Cure Recoverable 

The Fifth Circuit ruled that the collateral source rule applies to awards of maintenance and cure where the seafarer has alone purchased medical insurance. Manderson v. Chet Morrison Contractors, Inc., 666 F.3d 373 (5th Cir. 2012). 

In Foss Maritime v. Easly, 544 F. App’x 706 (9th Cir. 2013), the Ninth Circuit found that “maintenance” in the obligation of a maritime employer to pay maintenance and cure to an ill or injured seafarer includes medical expenses and unearned wages, but does not generally include lost wages. 

§ 4–33    When the Obligation to Pay Maintenance and Cure Terminates 

See David Robertson and Michael Sturley, Is an Employer Who Pays Undeserved Maintenance and Cure Entitled to Restitution?, 35 Tul. Mar. L.J. 493 (2011). 
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In Alario v. Offshore Service Vessels, LLC, 477 F. App’x 186 (5th Cir. 2012), the Fifth Circuit reaffirmed the rule that a seafarer is entitled to maintenance and cure until maximum cure is achieved. The need for palliative treatment alone is not enough to demonstrate an entitlement to continued maintenance and cure. Accord: Ledet v. Smith Marine Towing Corp., 2011 WL 1303918 (E.D. La. 2011), aff’d 455 F. App’x 417 (2d Cir. 2013). 

The Fifth Circuit ruled that a maritime employer who paid maintenance and cure to a seaman who had knowingly failed to disclose on his employment application a prior injury is not entitled to restitution for those amounts paid prior to learning of the failure to disclose in Boudreaux v. Transocean Deepwater, 721 F.3d 723 (5th Cir. 2013), vacating 711 F.3d 501 (5th Cir. 2013). 

§ 4–34    Compensatory and Punitive Damages for Refusal to Pay Maintenance and Cure 

Erratum: The sentence in the text ending with footnote 5 reflects the old law before the Supreme Court’s decision in Atlantic Sounding v. Townsend, 557 U.S. 404, 129 S.Ct. 2561, 174 L.Ed.2d 382 (2009), which held 5 to 4 that punitive damages are available in a case of willful and wanton disregard of the obligation to pay maintenance and cure and overruled the Guevara case cited in this footnote. 

In Clausen v. Icicle Seafoods, Inc., 272 P.3d 827 (Wash. 2012), the punitive damage award for non-payment of maintenance and cure exceeded the 1:1 limit of Exxon Shipping v. Baker; the court read Baker as not excluding the application of a larger amount than the 1:1 limit for an egregious case. 

In Hicks v. Vane Line Bunkering, Inc., 2013 WL 1747806, 2013 AMC 1350 (S.D. N.Y. 2013), the court granted a seaman punitive damages, pain and suffering damages, and attorneys’ fees for failure to provide adequate maintenance and cure. 

In Hicks v. Tug PATRIOT, 783 F.3d 939 (2d Cir. 2015), a seaman brought claims for maintenance and cure against the owner of a tug vessel, claiming that the owner failed to pay maintenance and cure after the seaman sustained a shoulder injury while on the deck of the vessel handling heavy towing gear. Following a jury trial, the district court entered judgment for the seaman, awarded punitive damages, awarded attorneys’ fees, and denied the vessel owner’s motions for judgment as a matter of law and for a new trial. The Second Circuit affirmed, holding that the district court did not abuse its discretion in finding that a jury acted reasonably in its award for pain and suffering, and punitive damages in maintenance and cure cases are not limited to reasonable attorneys’ fees. But see Kraljic v. Berman Enters., Inc., 575 F.2d 412 (2d Cir. 1978), abrogated by PATRIOT, 783 F.3d at 944; McMillan v. Tug Jane A. 33Bouchard, 885 F.Supp. 452 (E.D. N.Y. 1995), abrogated by PATRIOT, 783 F.3d at 944. 
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Chapter 5 

LONGSHORE AND HARBOR WORKERS 

_____________ 

§ 5–2      Coverage Under the Longshore Act 

In Keller Found./Case Found. v. Tracy, 696 F.3d 835 (9th Cir. 2012), a barge foreman petitioned for review of an order of the Benefits Review Board denying compensation under the LHWCA. In affirming, the Ninth Circuit held that no portion of the plaintiff’s employment satisfied the LHWCA’s status and situs tests. Specifically, the court found (1) the barge foreman was a seaman for purposes of the Jones Act, and therefore was not an “employee” as defined by the LHWCA, and (2) foreign territorial waters and their adjoining ports and shore-based areas were not the “navigable waters of the United States” within meaning of LHWCA. 

In New Orleans Depot Services, Inc. v. Director, OWCP, 718 F.3d 384 (5th Cir. 2013), the Fifth Circuit en banc ruled that an injury incurred by an employee working in a facility located approximately 300 yards from the Intracoastal Canal and by a carwash, a radiator shop, an automobile repair shop, a bottling company, and a company that manufactures boxes was not covered by the LHWCA because the injury did not occur in an area or location adjoining navigable waters customarily used by the employer in loading or unloading a vessel. 

In BPU Management, Inc./Sherwin Alumina Co. v. Director, OWCP, 732 F.3d 457 (5th Cir. 2013), the Fifth Circuit found that a dockworker injured in one of his employer’s underground ore transport tunnels was not entitled to benefits under the Longshore and Harbor Workers’ Compensation Act (LHWCA) because the location and function of the tunnel were too attenuated to be related to navigable waters for LHWCA purposes. The delivery of shipped cargo to the storage area was found to be the equivalent of surrendering cargo to a receiving land carrier. 

§ 5–3      Offshore Workers 

In Pacific Operators Offshore, LLP v. Valladolid, 132 S.Ct. 680, 181 L.Ed.2d 675 (2012), the Supreme Court held that the Outer Continental Shelf Lands Act (OCSLA) extends coverage to any employee who can establish a substantial nexus between his injury and his employer’s extractive operations on the outer continental shelf. The court found that the OCSLA’s provisions extending the Longshore Act’s coverage do not require that the injury occurred on the OCS, abrogating Mills v. Director, 877 F.2d 356 (5th Cir. 1989). The court also rejected the “but for” test for 36coverage, abrogating Curtis v. Schlumberger Offshore Serv. Inc., 849 F.2d 805 (3d Cir. 1988). 

§ 5–4      The Exclusivity of the Longshore Act 

The worker who had received benefits sued the company to which he had been assigned for negligence. The defense was that the worker was a borrowed employee and that the § 905(a) bar applied. The court, in applying the borrowed servant doctrine, expressed dissatisfaction with the factors set out by the court in Ruiz v. Shell Oil Co.; instead the court keyed on three elements to rule that the worker was a borrowed servant and the bar applied: (1) the employee’s consent to the new employment relationship; (2) the fact that the borrowing principal’s work was done; and (3) the borrowing principal had the right to control the details of the work done. A borrowed employee may not bring a tort action against the company for whom he was working as a borrowed employee. Langfitt v. Federal Maritime Terminals, Inc., 647 F.3d 1116 (11th Cir. 2011). 

Fisher v. Halliburton, 667 F.3d 602 (5th Cir. 2012), a Defense Base Act case in which two civilian workers were killed in an attack by insurgents in Iraq, was filed in state court and removed to federal court, which ruled that the state law claims must be dismissed because of the exclusivity of the compensation remedy. 

§ 5–5      Administration and Practice 

In Price v. Stevedoring Services of America, Inc., 697 F.3d 820 (9th Cir. 2012), the Ninth Circuit found that past due payments to an injured longshoreman under the LHWCA had to be awarded interest under the general statutory post-judgment interest rate and an award of compound interest was warranted. 

Ceres Gulf, Inc. v. Director, OWCP, 683 F.3d 225 (5th Cir. 2012), provides a succinct summary of the fundamentals governing both the appellate court and BRB reviews of ALJ compensation decisions. Although a claimant enjoys a presumption in favor of the validity of his claim, the claimant bears the burden of proof once the employer introduces substantial evidence to overcome that presumption. 

Under the Longshore Act, an employee who has a permanent partial disability may be reclassified as temporarily totally disabled during a recovery period following surgery. Pacific Ship Repair & Fabrication Inc. v. Director, OWCP, 2012 WL 3004717 (9th Cir. 2012). 

The Second Circuit denied a petition for review of the order of the Benefits Review Board affirming the petitioner employer’s liability under the Longshore and Harbor Workers’ Compensation Act for the employee’s permanent partial disability. The petitioner contended that the administrative law judge had improperly disregarded evidence that the employee had a preexisting permanent partial disability that was not made materially and substantially greater through his employment. The 37court determined that it could not conclude that the judge’s credibility finding was patently erroneous. Cianbro Corp. v. DOWCP, 622 F. App’x 87 (2d Cir. 2015). 

§ 5–6      Compensation and Benefits 

In Ceres Marine Terminals, Inc. v. Green, 656 F.3d 235 (4th Cir. 2011), the Fourth Circuit found that the claimant failed to meet his burden of proof for benefits under the Act and should have been denied benefits. 

Price v. Stevedoring Services of America, Inc., 697 F.3d 820 (9th Cir. 2012), explores the limits of Chevron deference to the Director of the Office of Workers’ Compensation Programs and the Benefits Review Board. No Chevron deference is accorded to the litigating positions of the Director that are not based in agency regulations; no Chevron deference need be accorded to the BRB because the Board is not a policymaking entity. However, the BRB is entitled to Skidmore respect. 

In Roberts v. Sea-Land Services, Inc., 132 S.Ct. 1350 (2012), the Supreme Court ruled that a claimant was “newly awarded compensation” under the Longshore Act when he first became entitled to compensation, abrogating Wilkerson v. Ingalls Shipbuilding, Inc., 125 F.3d 904 (5th Cir. 1997) and Boroski v. DynCorp Int’l, 662 F.3d 1197 (11th Cir. 2011). The Roberts rule is that an employee is “newly awarded compensation” when he or she first becomes disabled and entitled to compensation benefits no matter when a compensation order is issued on his or her behalf. 

The Eleventh Circuit issued a decision in the Boroski case on remand from the Supreme Court. In light of the Supreme Court’s decision in Roberts v. Sea-Land Services, the Eleventh Circuit reversed its prior decision and affirmed the district court in Boroski v. Dyncorp Int’l, 700 F.3d 446 (11th Cir. 2012). Boroski involved the calculation of the level of compensation awarded to a covered employee. The court held that the claimant was “currently receiving compensation,” for purposes of determining which fiscal year’s national average weekly wage to apply in calculating the annual increase in benefits under the LHWCA, when he was “entitled to compensation.” 

In Kealoha v. Director, OWCP, 713 F.3d 521 (9th Cir. 2013), the Ninth Circuit considered the circumstances under which a suicide may be compensable under the LHWCA. The court held that evidence that a claimant planned his suicide did not necessarily preclude compensation under the LHWCA because the proper inquiry is whether the claimant’s work-related injury caused him to attempt suicide. The court reversed the administrative law judge’s denial of benefits and remanded the claim with instructions to consider whether there is a direct and unbroken chain of causation between the claimant’s work-related injury and his suicide attempt. Compare: Truczinskas v. Director, OWCP, 699 F.3d 672 (1st Cir. 2012), where the court rejected coverage of a worker who died either by suicide or “misadventure” under the Defense Base Act. 
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In Insurance Co. of State of Pennsylvania v. Director, OWCP, 713 F.3d 779 (5th Cir. 2013), the court ruled that the injury in question was a secondary injury not covered by the § 20(a) presumption. 

The Ninth Circuit ruled that, under the Longshore and Harbor Workers’ Compensation Act, scheduled wage increases given by a non-union employer to all employees in a certain class based solely upon seniority were a general increase in wages and did not increase a claimant’s wage-earning capacity. Petitt v. Sause Brothers, 730 F.3d 1173 (9th Cir. 2013). 

In Island Operating Co. v. Taylor, 738 F.3d 663 (5th Cir. 2013), the Fifth Circuit affirmed the modified award of benefits under the Longshore and Harbor Workers’ Compensation Act for a covered employee whose arthritis was aggravated by his work. The employer contended that the original, lower compensation award was not eligible for modification and that the facts did not support modification. The appellate court held that the original award was based on a mistake of fact and therefore subject to modification. 

The Fifth Circuit upheld the order of the Benefits Review Board holding a defendant port employer liable under the Longshore and Harbor Workers’ Compensation Act for medical expenses attributable to its employee’s asbestosis. Ramsay Scarlett & Co. v. DOWCP, 806 F.3d 327 (5th Cir. 2015). 

In SSA Terminals v. Carrion, 821 F.3d 1168 (9th Cir. 2016), the Ninth Circuit held that, for purposes of the LHWCA, a covered employee should be classified as permanently disabled where he has incurred a protracted period of disability and faces the prospect of hypothetical future surgery that may possibly alleviate some of his disability. 

§ 5–9      Attorneys’ Fees 

In Lincoln v. Director, OWCP, 744 F.3d 911 (4th Cir. 2014), a longshoreman petitioned for review of an order of the Benefits Review Board (BRB), denying his request for attorneys’ fees incurred in pursuing a claim for disability benefits under the Longshore and Harbor Workers’ Compensation Act (LHWCA). The Fourth Circuit held that the employer’s voluntary payment of one week’s compensation as disability benefits precluded liability for the longshoreman’s attorneys’ fees. 

In Shirrod v. DOWCP, 809 F.3d 1082 (9th Cir. 2015), the Ninth Circuit ruled that the relevant community for determining the proxy market rate for attorneys’ fees in a Longshore and Harbor Workers’ Compensation Act (LHWCA) case is the local area where the work is performed. The petitioner had been awarded benefits under the LHWCA and the administrative law judge (ALJ) also awarded attorneys’ fees. On appeal, the petitioner alleged that the ALJ’s award was an estimate and not based on the evidence submitted showing the comparable rate in the 39local area. The Ninth Circuit agreed and vacated the lower court’s award, remanding the matter. 

§ 5–10    Suits Against “Vessels” and Other Third Parties 

In Aguilar v. Bollinger Shipyards, Inc., 833 F.Supp.2d 582 (E.D. La. 2011), the § 905(b) action failed because there was inadequate evidence that the shipowner breached any of the Scindia duties. 

In Sobrino-Barrera v. Anderson Shipping Co., 495 F. App’x 430 (5th Cir. 2012), the Eleventh Circuit analyzed the Scindia duties and found that the ship’s owner, operator, and charterer had not breached any duty owed to a plaintiff longshoreman who was injured while supervising the unloading of steel pipes from a cargo ship. 

Poole v. Gorthon Lines AB, 908 F.Supp.2d 778 (W.D. La. 2012), involved the injury of a fork lift operator while loading a vessel that was at the time under time charter. The court, interpreting the standard clause 8 of the time charter agreement, ruled that the owner, not the time charterer, retains the duty toward stevedores working on the ship. The court granted summary judgment in favor of the time charterers in a personal injury case filed by the fork lift operator who was injured on the job. 

In Bunn v. Oldendorff Carriers GmbH & Co. KG, 723 F.3d 454 (4th Cir. 2013), the Fourth Circuit affirmed the finding of liability of a ship owner for injuries incurred by a longshoreman who slipped and fell on ice on the deck of a ship. Although the ship owner argued the ice was an open and obvious hazard for which it should not bear responsibility, the evidence showed the ship’s chief mate had accepted responsibility for clearing the ice from the deck. 

In Horton v. Maersk Line, Ltd., 603 F. App’x 791 (11th Cir. 2015), the Eleventh Circuit affirmed the grant of summary judgment against a longshoreman who brought suit against a ship owner and against a container owner for injuries incurred when a twist-lock fell on his neck. The court ruled that the district court applied the correct legal standard, did not err in excluding certain testimony, and did not err in denying plaintiff’s request for an adverse inference. 

§ 5–12    Settlement of Third Party Suits 

In Venable v. Louisiana Workers’ Compensation Corp., 740 F.3d 937 (5th Cir. 2013), the Fifth Circuit reversed a lower court’s grant of summary judgment and rendered a dismissal for want of jurisdiction. The case involved a worker who reached settlement of a personal injury claim with a third-party for the third-party’s alleged unreasonable delay in obtaining medical care for an injury the worker sustained when he had a heart attack while working aboard a drilling barge. The worker brought an action against the insurer that paid benefits to the worker under the Longshore and Harbor Workers’ Compensation Act (LHWCA) seeking to 40obtain approval of the settlement from the insurer. The district court granted summary judgment in favor of insurer. 

§ 5–14    Indemnity and Contribution 

In Chenevert v. Travelers Indem. Co., 746 F.3d 581 (5th Cir. 2014), a crane operator brought an action against his employer under the Jones Act, seeking recovery for an injury sustained on a barge while the operator was allegedly working as a “seaman” rather than a “longshoreman.” The employer’s workers’ compensation carrier moved to intervene to assert subrogation rights against any money recovered by the employee, to whom the carrier had paid indemnity and medical benefits under the Longshore and Harbor Workers’ Compensation Act. Following a settlement between the operator and the employer, the district court (2013 WL 527411) denied intervention. On appeal, the Fifth Circuit reversed and remanded holding as a matter of first impression that the carrier acquired a subrogation lien on the operator’s settlement proceeds, and thus, the carrier was entitled to intervene as of right to assert its subrogation rights. 
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Chapter 6 

WRONGFUL DEATH 

_____________ 

§ 6–2      The Death on the High Seas Act 

The Death on the High Seas Act is applicable to the death of a passenger on a cruise ship who died in a hospital in Fort Lauderdale, Florida, where the injury occurred on the ship at Cozumel, Mexico. A cause of action under DOHSA accrues at the time and place where an allegedly wrongful act or omission consummated in an actual injury, not the place where the death occurred. Lasky v. Royal Caribbean Cruises, Ltd., 850 F.Supp.2d 1309 (S.D. Fla. 2012). 

The Death on the High Seas Act applied to provide the relatives of the victims of the 2000 bombing of the USS Cole in Sudan with relief until Congress passed amendments to the Foreign Sovereign Immunities Act in 2008, creating a new federal cause of action and adding punitive damages and solatium as recoverable damages. See Harrison v. Republic of Sudan, 882 F.Supp.2d 23, 27 (D. D.C. 2012). 

To prosecute a wrongful death claim under DOHSA or the Jones Act, the surviving spouse, in order to have standing, must take steps to be appointed as personal representative of the decedent. In re Anderson, 847 F.Supp.2d 1263 (W.D. Wash. 2012). 

In Wu Tien Li-Shou v. U.S., 777 F.3d 175 (4th Cir. 2015), the Fourth Circuit affirmed dismissal of a wrongful death action by a Taiwanese citizen brought under the Death on the High Seas Act against the United States for damages arising from the killing of her husband and the sinking of his fishing vessel during a North Atlantic Treaty Organization counter-piracy mission. The district court granted the United States’ motion to dismiss. On appeal, the Fourth Circuit found 1) the plaintiff’s claims presented a nonjusticiable political question; 2) the Public Vessels Act includes an implied discretionary function exception; and 3) the discretionary function exception to government’s waiver of sovereign immunity applied to plaintiff’s claims. 

§ 6–3      Wrongful Death and Survival Actions Under the General Maritime Law 

In Cracchiolo v. Eastern Fisheries, 740 F.3d 64 (1st Cir. 2014), the First Circuit reversed and remanded a district court’s order granting summary judgment in favor of a waterfront facility operator who was sued for wrongful death by the widow of a fisherman who fell and drowned after 42slipping from a hazardous place on a pier while attempting to return to the commercial fishing vessel on which he was working. The appellate court concluded that the record contained too many disputes of fact and too many disputed inferences to sustain the summary judgment. 



43 

Chapter 7 

CARRIAGE OF GOODS 

_____________ 

A.   THE BUSINESS OF SHIPPING 

§ 7–2      Government Regulation of Ocean Transportation 

The “filed rate doctrine” is a defense to a treble damage action against ocean carriers for violation of the antitrust laws. In re Hawaiian and Guamanian Cabotage Antitrust Litigation, 450 F. App’x 685 (9th Cir. 2011). 

In U.S. ex rel. Bunk v. Gosselin World Wide Moving, NV, 741 F.3d 390 (4th Cir. 2013), the Fourth Circuit ruled that the Shipping Act of 1984 does not immunize a party from liability for violation of the False Claims Act (FCA). The defendant freight forwarder and others were sued for submitting fraudulent claims against the federal government for foreign shipments of household goods of federal employees and military personnel. The defendant asserted, among other things, that shipping charges consistent with provisions of the Shipping Act concerning the foreign inland segment of the transportation could not, as a matter of law, be the basis of an alleged fraudulent claim. A divided court reversed the lower court’s ruling, denying that defense and directing the lower court to issue judgment in behalf of the government and a whistleblower in the amount of $24 million. 

In Continental Terminals, Inc. v. Waterfront Commission of New York Harbor, 782 F.3d 102 (2d Cir. 2015), a warehouse operator brought an action against the Waterfront Commission of New York Harbor seeking declaratory judgment that its operations at a warehouse were outside the Commission’s jurisdiction. The Commission filed a counterclaim seeking declaratory judgment that the operator’s warehouse operations fell within its jurisdiction. The district court entered summary judgment in the Commission’s favor, and the operator appealed. The Second Circuit affirmed holding the operator engaged in “stevedoring activities,” and the operator’s stevedoring activities took place at “[another] waterfront terminal.” 
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§ 7–4      Multimodal Carriage of Goods 

Import Transactions 

In Royal & Sun Alliance Ins., PLC v. Ocean World Lines, Inc., 612 F.3d 138 (2d Cir. 2010), the court applied the Supreme Court’s holding and reasoning in Kawasaki Kisen Kaisha Ltd. v. Regal Beloit Corp. (K-Line), 130 S.Ct. 2433 (2010), to the inland US transportation leg of an import transaction when the US inland leg was by truck rather than rail. COGSA rather than Carmack applied. The K-Line decision provided the rule of decision as well in Mitsui Sumitomo Ins. Co. v. Evergreen Marine Corp., 621 F.3d 215 (2d Cir. 2010), which, like K-Line, was an import transaction, but unlike K-Line, the rail carrier operated under a standing contract with the ocean carrier. The Second Circuit ruled that K-Line controlled. 

Federal Ins. Co. v. Union Pacific R. Co., 651 F.3d 1175 (9th Cir. 2011), is another maritime case about a train wreck. Cargo was shipped from Singapore to Alabama on a through bill of lading, and the goods were damaged in a train accident during the inland train journey. The bill of lading contained a Himalaya clause and a clause paramount displacing the Harter Act. The bill of lading also contained a covenant not to sue any of the ocean carrier’s subcontracting carriers regardless of fault. This covenant was held not impermissible under COGSA § 1303(8), and the court entered summary judgment in favor of the railroad carrier. 

In Sompo Japan Ins. Co. v. Norfolk Southern Ry. Co., 762 F.3d 165 (2d Cir. 2014), insurers (as subrogees of insured cargo owners) brought an action against rail carriers alleging that the carriers were liable under the Carmack Amendment, 49 U.S.C. § 11706, and various common law theories for loss of insured cargo in a train derailment. The district court entered summary judgment for the insurers and the carriers appealed. On appeal, the Second Circuit found the Carmack Amendment did not apply to the shipments at issue and vacated and remanded. On remand, the district court entered summary judgment for all but one carrier, and on reconsideration, entered partial summary judgment for the carriers and for the insurers. On appeal, the Second Circuit affirmed, finding no liability for the rail carriers pursuant to the exoneration clause in the ocean carrier’s bills of lading. 

The K-Line rule was applied by the court in Hartford Fire Ins. Co. v. Expeditors Int’l of Washington, Inc., 2012 WL 2861433, 2012 AMC 1934 (S.D. N.Y. 2012), which involved a shipment from Massachusetts to Port Elizabeth, New Jersey and on to France. 

In Distribuidora Mari Jose, SA v. Transmarine, Inc., 738 F.3d 703 (5th Cir. 2013), the Fifth Circuit ruled that acknowledgement by a carrier of receipt of goods in “apparent good order”, without more, is insufficient to support summary judgment in favor of a shipper in a suit brought under the Carmack Amendment. 
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Export Transactions 

It seems that a split of authority is developing with respect to the application of the K-Line case to export transactions on a through bill of lading. Royal & Sun Alliance, PLC v. Service Transfer, Inc., 2012 WL 6028991, 2013 AMC 345 (S.D. N.Y. 2012), involved an export transaction in which the shipment was from Kentucky to the port of Norfolk and then to Bremerhaven and inland transport to Vienna. The court in this case applied the K-Line rule to hold that COGSA, not Carmack, applied to a truck accident en route from Kentucky to Norfolk. In contrast, American Home Assurance Co. v. Panalpina, Inc., 2011 WL 666388, 2011 AMC 733 (S.D. N.Y. 2011), was an export transaction shipping forklift parts from Illinois to Australia. When the rail carrier had an accident on the way to California where the shipment was to be loaded on board an ocean vessel, the court distinguished the K-Line case on the basis that in K-Line the inland carrier received the shipment from the ocean carrier, while in this case the railroad was the initial receiving carrier for transportation to the ocean carrier in California. While it is possible to reconcile the two cases on the facts, the distinction is confusing and not conducive to good business. Hopefully the good sense of the K-Line decision will apply also to export transactions on through bills of lading. 

In CNA Ins. Co. v. Hyundai Merchant Marine Co., Ltd., 747 F.3d 339 (6th Cir. 2014), a shipper brought an action against a carrier and its subcontracting railways under the Carmack Amendment, seeking recovery for goods damaged in intermodal overseas shipment, alleging breach-of-contract, bailment, and negligence. The district court ruled that the Carriage of Goods by Sea Act (COGSA) did not apply (2009 WL 700206), and after a jury found in favor of the shipper, denied the carriers’ motion for judgment as a matter of law. All parties appealed and the Sixth Circuit affirmed in part, reversed and vacated in part, and remanded holding as follows: (1) the Carmack Amendment did not apply to road and rail portions of a single, intermodal journey; (2) subcontracting railways were intended beneficiaries of shipper and carrier’s service contract; (3) the Carmack Amendment applied to the shipper’s breach of contract claim against the carrier; (4) the district court’s error in applying the Carmack Amendment as general principle was harmless; and (5) the district court’s rationale for denying prejudgment interest was insupportable. 

§ 7–6      Freight 

In MTS Logistics, Inc., v. Stone Tile Direct, LLC, 2012 WL 1056333, 2012 AMC 1653 (S.D. N.Y. 2012), the Turkish shipper of stone understated the weight of the shipment. In the event, the stone cargo was so heavy that at the discharge port in the United States, cable cranes were unable to safely discharge the shipment. When the carrier as a result sustained port demurrage and vessel detention charges, it filed suit against the consignee of the stone shipment. The court ruled that the consignee as “merchant” was liable for the demurrage and detention charges. The bill of lading 46specified that merchants (defined as including the shipper and the consignee) are jointly and severally liable to the carrier for all charges; the bill also contained a warranty that the particulars of the bill of lading, including weight, were accurate. Thus the court ruled that the consignee had a contractual obligation to pay the charges; and the court ruled that this obligation did not violate COGSA § 1304(3), which prevents a shipper from being liable for damages sustained by a carrier, since the carrier was not responsible for the payments involved. 

§ 7–9      The Carrier 

QT Trading, L.P. v. M/V Saga Morus, 641 F.3d 105 (5th Cir. 2011), examines in detail whether a vessel’s owner, operator and charterer were carriers under COGSA. When a subcharterer issues bills of lading to a shipper, but exceeds his authority and fails to sign the bills “by authority of the master”, the shipper cannot bring an in personam claim against the vessel owner or head charterer, but can only claim against the charterer that issued the bills. 

In Man Ferrostaal, Inc. v. M/V Akili, 704 F.3d 77 (2d Cir. 2012), the Second Circuit analyzed whether an in rem proceeding rendering a vessel liable for damage to, or loss of, cargo is viable because a vessel is not a “carrier” within the meaning of COGSA. The court ruled in favor of in rem liability against the vessel, finding that in rem liability for damage to cargo exists under maritime common law, not COGSA, for a violation of a carrier’s contractual or statutory obligations. 

B.   THE BILL OF LADING 

§ 7–11    Bills of Lading: Applicable Laws, Function, and Use 

In Man Ferrostaal, Inc. v. M/V Akili, 704 F.3d 77 (2d Cir. 2012), the Second Circuit found that a voyage charter party’s Clause Paramount, stating that “any claims for loss or damage to cargo shall be governed by the Hague-Visby rules as if [compulsorily] applicable by law,” incorporated the Hague-Visby Rules prohibiting waivers of in rem liability, and thus superseded the free-in-and-out provision of the voyage charter party that purported to relieve the vessel of liability for improper stowage. 

C.   THE INTERNATIONAL CONVENTIONS 

§ 7–15    The Rotterdam Rules 

For an excellent explanation of the Rotterdam Rules by three who were intimately involved in the drafting process, see Michael F. Sturley, Tomotaka Fujita, and Gertjan van der Ziel, The Rotterdam Rules (2010). For a critique of the Rules, see Thomas J. Schoenbaum, An Evaluation of the Rotterdam Rules from the US, 17 J. Int’l Mar. L. 1 (2011) and 47Theodora Nikaki and Baris Soyer, A New International Regime for Carriage of Goods by Sea: Contemporary, Certain, Inclusive and Efficient, or Just Another One for the Shelves?, 30 Berkeley J. of Int’l L. 303 (2012). 

D.   COGSA AND THE HARTER ACT 

§ 7–16    Coverage and Application of the Carriage of Goods by Sea Act and the Harter Act 

A dispute over liability for damage to late-delivered perishable goods is controlled by COGSA where the relevant bills of lading include a Clause Paramount incorporating COGSA to cover the period prior to loading and after discharge. Thus the Harter Act with its non-specific statute of limitation does not apply; rather the applicable statute of limitations is COGSA: one year. Since the cargo owner waited more than one year to bring suit, the action is barred. Greenpack of Puerto Rico, Inc. v. American President Lines, 684 F.3d 20 (1st Cir. 2012). 

§ 7–18    Delivery of Cargo 

Orient Overseas Container Line Ltd. v. Crystal Cove Seafood Corp., 2012 WL 463927, 2012 AMC 1395 (S.D. N.Y. 2012), involved a shipment of frozen fish to Tennessee from China. When the refrigeration unit carrying the fish malfunctioned, the carrier was found to be negligent in failing to transfer the fish into a new refrigerated unit. When the fish reached port the carrier waited two days before notifying the consignee, who then refused delivery. The parties haggled over disposal of the spoiled fish for some months until the carrier sold the fish for salvage. The court applied the rule that the consignee was within its rights to reject delivery since the cargo was worthless for its purpose of human consumption. The consignee was also entitled to damages for the spoiled cargo under COGSA. As to the demurrage charges, the carrier could not recover—the court applied the rule that a shipper that lawfully refuses delivery cannot be held liable for demurrage and related expenses. However, the court imposed a storage fee of $4,390 on the consignee because of a finding that it had made an unreasonable demand that the carrier not immediately dispose of the spoiled cargo. In this case the court also awarded attorneys’ fees against the carrier for acting in bad faith. 

§ 7–21    Choice of Law and Choice of Forum Clauses 

In Smallwood v. Allied Van Lines, Inc., 660 F.3d 1115 (9th Cir. 2011), the plaintiff filed suit against a moving company over a contract to ship part of his household goods to the United Arab Emirates (UAE) and to store the rest in California. A box of firearms intended to be stored were mistakenly shipped to UAE, and as a result, the plaintiff was subject to imprisonment and deportation. The court ruled that the Carmack Amendment, which applied to this contract, made a foreign arbitration clause in the contract unenforceable. Unlike COGSA, Congress intended 48Carmack to be an exception to the broad application of the Federal Arbitration Act. 

In Y-TEX Corp. v. Schenker, Inc., 2011 WL 2292352, 2011 AMC 2512 (W.D. Wash. 2011), the court ruled that a foreign forum selection clause in an affreightment contract would likely diminish the COGSA liability scheme, since German law does not recognize the doctrine of deviation or false bills of lading. The court found that COGSA applied and that under the authority of the Berisford Metals decision (779 F.2d 841), a false bill of lading may be considered an unreasonable deviation. Thus, the court denied the carrier’s motion to dismiss. 

In AIG Mexico Seguros Interamericana, S.A. v. M/V Zapoteca, 844 F.Supp.2d 440 (S.D. N.Y. 2012), aff’d 508 F. App’x 58 (2d Cir. 2013), the court upheld the application of a forum selection clause in a bill of lading. 

A choice of forum clause in the contract of affreightment signed by the NVOCC and the carrier is binding upon the shipper who did not sign, because the NVOCC is the agent of the shipper in the transaction. Mahmoud Shaban & Sons Co. v. Mediterranean Shipping Co., S.A., 2013 WL 316151, 2013 AMC 732 (S.D. N.Y. 2013). 

§ 7–22    Arbitration 

A significant split of authority has developed with respect to arbitration clauses contained in a charter party that are incorporated in a bill of lading. In Maroc Fruit Board S.A. v. M/V Vinson, 2012 WL 2989195, 2012 AMC 2278 (D. Mass. 2012), the plaintiff was the shipper of cargo under a bill of lading signed by the voyage charterer of the vessel. An arbitration clause in the charter party was incorporated into the bill of lading by reference. The court noted that the validity of agreements to arbitrate entered into by parties from different countries is controlled by the Convention on the Recognition and Enforcement of Foreign Arbitral Awards as set forth in Chapter Two of the Federal Arbitration Act, 9 U.S.C. §§ 201–08. To be enforceable, an arbitration clause must be part of an “agreement in writing”, defined in Article II, § 2 of the Convention as “an arbitral clause in a contract or contained in an exchange of letters or telegrams.” The court noted that this language has been interpreted in two ways by courts. The Fifth Circuit requires only that the arbitration clause be contained in a contract or by an arbitration agreement signed by the parties or contained in an exchange of letters or telegrams. Sphere Drake Ins. PLC v. Marine Towing, Inc., 16 F.3d 666, 669 (5th Cir. 1994). The Fifth Circuit holds that an arbitration clause in a charter party that is not signed by the shipper can be incorporated into a bill of lading; this satisfies the requirement of Article II, § 2. But the Second Circuit interprets the “agreement in writing” language to mean that an arbitration clause in a charter party that is not signed by the shipper is insufficient even if it is incorporated by reference into the bill of lading by an express provision in the bill of lading. Kahn Lucas Lancaster, Inc. v. Lark Int’l Ltd., 186 F.3d 210 (2d Cir. 1999), abrogation recognized by 712 F.3d 775 (2d Cir. 2013). In 49the M/V Vinson case the plaintiff shipper never signed the charter party and the court, applying the Second Circuit rule, stated that the arbitration clause in the charter party was not enforceable against the shipper. The bill of lading issued by the charterer to the shipper was only a receipt and a document entitling the shipper to possession; the bill of lading was never signed by the shipper and thus it fails to amount to an agreement in writing as required under the Convention. 

§ 7–23    The Shipper’s Prima Facie Case 

Although the shipper could not prove his prima facie case because the goods were locked in a container, the shipper’s action survived the carrier’s motion for summary judgment because there was circumstantial evidence that the water damage involved had to come from an outside source. Cholita Corp. v. M/V MSC Mandraki, 2011 WL 1405038, 2011 AMC 1417 (S.D. N.Y. 2011). 

The shipper was held to have failed to establish a prima facie case in J.R.J. Enterprises, Inc. v. M/V Duncan Island, 2012 WL 1450421 (S.D. N.Y. 2012). Plaintiff also failed to notify the carrier within three days. 

§ 7–24    Dangerous Cargo 

In Chem One, Ltd. v. M/V Rickmers Genoa, 502 F. App’x 66 (2d Cir. 2012), the Second Circuit affirmed the district court’s award of summary judgment in favor of certain cargo owners on all claims asserted against them in consolidated maritime actions stemming from a March 2005 explosion on the M/V Rickmers Genoa, which occurred approximately four hours after that vessel collided with the M/V Sun Cross in the Yellow Sea. Plaintiffs brought their claims based on: (1) strict liability under the Carriage of Goods at Sea Act (COGSA); (2) negligent failure to warn under COGSA; (3) negligent misrepresentation under federal maritime common law; and (4) negligent failure to warn under federal maritime common law. Defendant’s cargo consisted of 600 tons of a magnesium-based desulphurization reagent that had been loaded below deck. The collision breached the ship’s hull, allowing sweater to flood the cargo holds. The seawater reacted with the magnesium, yielding flammable hydrogen gas. The accumulated gas ignited and exploded, causing significant damage to the ship and cargo and killing one crew member. Evidence showed that the cargo owner gave the carrier a US Harmonized Tariff Schedule (HTS) Code identifying the cargo as a magnesium-based substance and that the master of the vessel knew that magnesium emitted highly flammable hydrogen when exposed to water. The carrier, with such knowledge, accepted the cargo and loaded it in an enclosed space below deck. The court found the cargo owner did not breach any duty owed to the carrier. 

In Kawasaki Kisen Kaisha, Ltd. v. Plano Molding Co., 696 F.3d 647 (7th Cir. 2012), the court considered the liability of the purchaser and consignee of several molds that were improperly packed by the NVOCC that was in charge of arranging the transport of the molds from China. The 50NVOCC had been selected by a service intermediary with the consent of the purchaser, Plano. The carrier, K-Line, sued Plano for indemnification regarding damages caused by a train derailment that was caused when the molds, improperly packed, fell out onto the rail tracks. The court ruled that under federal maritime law, buyers “do not typically owe carriers and fellow cargo owners a duty of care.” Id. at 648. Furthermore, there was no evidence that Plano controlled the NVOCC or had any special knowledge regarding the shipment of the molds. The court granted summary judgment in favor of Plano on the negligence claims. 

APL Co. v. Kemira Water Solutions, Inc., 890 F.Supp.2d 360 (S.D. N.Y. 2012), involved a chemical imported from Taiwan to California that leaked en route and damaged the APL vessel. The carrier sued the shipper and the consignee for damages. The court granted summary judgment in favor of the consignee on the basis that there was no evidence that the consignee had accepted the terms and conditions on the waybills on which the chemicals were shipped. But the consignee’ motion for summary judgment was denied regarding liability for clean-up damages under the Comprehensive Environmental Response, Compensation and Liability Act. 

4.   LIMITATION OF LIABILITY AND DAMAGES 

§ 7–36    Customary Freight Unit 

The Second Circuit, in a Summary Order without precedential value, ruled that, while some courts hold that customary freight unit is the measurement customarily used to calculate the freight to be charged, the better rule is that the customary freight unit is the actual freight unit used by the parties to calculate the freight for the shipment at issue. In this case the customary freight unit was on a per-item basis rather than a per-cubic meter basis. The evidence used by the court included the bill of lading and the applicable tariff, read together. Edso Exporting LP v. Atlantic Container Line AB, 471 F. App’x 8 (2d Cir. 2012). The court applied the same rule in another Summary Order case in 2011: American Home Assurance Co. v. Wallenius Wilhelmsen Lines A.S., 445 F. App’x 371 (2d Cir. 2011). 

5.   NOTICE OF CLAIM AND LIMITATION OF ACTIONS 

§ 7–43    Time Limit for Filing Suit 

In Greenpack of Puerto Rico, Inc. v. American President Lines, 684 F.3d 20 (1st Cir. 2012), the action was time barred because it was brought too late. Equitable tolling was raised for the first time on appeal and was not considered by the court because an argument not considered by the district court cannot be raised on appeal. Although the damage to cargo 51occurred prior to loading, COGSA, not Harter, applied because of a Clause Paramount in the bill of lading. 

In Clevo Co. v. Hecny Transp., Inc., 715 F.3d 1189 (9th Cir. 2013), the plaintiff, a manufacturer of computer parts and accessories, sued a freight forwarder and related entities, seeking to recover the unpaid remainder of the purchase price for goods delivered and released to a customer. The agreement between the plaintiff and the defendant’s principal did not contain a statute of limitations. Defendant’s principal prepared bills of lading that included both a one-year statute of limitations and a Himalaya clause extending all benefits of the provisions of the bills of lading to its servants, agents, and subcontractors. The defendant freight forwarder misdelivered the cargo to the buyer before the plaintiff had been paid. The buyer went bankrupt, and the plaintiff brought suit against the defendant thirteen months after the misdelivery. The Ninth Circuit ruled that the Himalaya clause in a bill of lading extended the bill of lading’s one-year statute of limitations to the freight forwarder, an agent of the carrier. Thus, the court held that the Himalaya clause allowed the defendant to assert the bill of lading’s statute of limitations as a defense. 
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Chapter 8 

CHARTER PARTIES 

_____________ 

C.   MAJOR CHARTER PARTY ISSUES AND PROBLEMS 

§ 8–10    Safe Port and Safe Berth Clauses 

In re Frescati Shipping Co., Ltd., 718 F.3d 184 (3d Cir. 2013), involved an oil tanker with a cargo of heavy crude oil that struck an abandoned anchor in the Delaware River approximately 900 feet off its assigned berth at the defendant’s refinery in Paulsboro, New Jersey. After the ship spilled approximately 263,000 gallons of its cargo, the ship owner brought suit to recover its damages and the federal government joined the suit to recover its expenses related to the oil spill response. The Third Circuit held that the vessel and its owner were implied beneficiaries of the safe berth warranty in a contract between a charterer and a terminal owner and that the named port exception did not apply to hazards that are unknown to the parties and not reasonably foreseeable. 

§ 8–15    Loading and Discharge: Lay Time, Demurrage, and Detention 

In Overseas Philadelphia, LLC v. World Council of Credit Unions, Inc., 892 F.Supp.2d 182 (D. D.C. 2012), the shipowner sued the charterer for detention and demurrage charges it had to pay while waiting to discharge a cargo of wheat in Ethiopia. The court granted a motion to dismiss by the charterer to enforce the “no demurrage or detention” clause in the charter party. 

§ 8–18    Indemnity and Responsibilities to Third Parties 

The Fifth Circuit affirmed the lower court’s ruling in a complex three-party action in maritime law involving a master service agreement with an indemnity provision. The court also affirmed the lower court’s award of prejudgment interest. Offshore Marine Contractors, Inc. v. Palm Energy Offshore, LLC, 779 F.3d 345 (5th Cir. 2015). 

§ 8–19    Arbitration 

The question whether an agreement to arbitrate is contained in a charter party and whether it bound not only the subsidiary but the parent 54corporation was fully explored in an interesting opinion in the case of Sunskar Ltd. v. CDII Trading, Inc., 828 F.Supp.2d 604 (S.D. N.Y. 2011). 
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Chapter 9 

TOWAGE 

_____________ 

§ 9–1      Towage Defined 

In American Petroleum & Transport, Inc. v. City of New York, 902 F.Supp.2d 466 (S.D. N.Y. 2012), aff’d 737 F.3d 185 (2d Cir. 2013), the plaintiff owner of a barge sued the city of New York which failed to open a drawbridge in timely fashion causing delay in the transport of petroleum products and damages alleged in the amount of $28,828. The court dismissed the case on the basis of the application of the Robins Dry Dock rule, which bars economic losses in the absence of physical harm. 

§ 9–3      The Duties and Liabilities of Tug to Tow and Cargo 

In Black Stallion Enterprises v. Bay & Ocean Marine, LLC, 862 F.Supp.2d 534 (E.D. La. 2012), a towing company was held liable for damages for negligent towage of a barge that was a total loss. 

§ 9–7      Towage and Limitation of Liability 

In re AEP River Operations, LLC, 838 F.Supp.2d 573 (S.D. Tex. 2012) contains a good discussion of the two landmark cases, Sacramento Navigation and Liverpool, Brazil & River Plate Steam Navigation. The court concludes that the two cases and the dichotomy involved constitute good law today. In “pure tort” cases like Liverpool, only the offending vessel need be tendered in limitation. But where there is a contractual relationship between the claimant and the offending vessel owner, as in Sacramento, the rule is different and the tug and her barge in tow are treated as a single vessel for liability purposes. Here the court applied the “pure tort” rule and the “flotilla doctrine” did not apply. For another case applying the “flotilla doctrine”, see In re War Admiral, LLC, 2011 WL 5826083 (E.D. La. 2011). 

§ 9–9      Contracts to Procure Insurance and Waiver of Subrogation 

In Brusco Tug & Barge, Inc. v. St. Paul Fire & Marine Ins. Co., 897 F.Supp.2d 1048 (W.D. Wash. 2012), the court upheld an insurance agreement between a tug and barge contained in a Standing Towage Agreement containing a reciprocal indemnity provision and requiring both tug and barge to obtain P&I insurance listing the other party as an additional insured. 
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Chapter 10 

PILOTAGE 

_____________ 

§ 10–1    The Pilot 

A man who worked for years as a Boston Harbor pilot died tragically when climbing aboard a vessel. His death sparked a suit by surviving relatives against the vessel he was assisting at the time of his death. After a six day bench trial, the court ruled (1) maritime law applies since the death occurred on navigable waters; (2) a harbor pilot is not a seaman since he/she lacks the necessary connection to a vessel; (3) a harbor pilot meets the situs and status tests to qualify as a longshore worker, but as an independent contractor, employer-supplied workers’ compensation insurance is not available to him/her. However, a self-employed pilot may sue under § 905(b) of the Longshore Act; he or she is not a Sieracki seaman and is not entitled to a warranty of seaworthiness so the cause of action is for negligence. But in this case, the evidence showed that the pilot died of a heart attack and the plaintiff failed to establish that the vessel negligently caused the pilot’s death. Cordes v. M/V Baldock, 2013 WL 1282842, 2013 AMC 1005 (D. Mass. 2013). 

§ 10–5    Pilots’ Associations 

Krause Marine Towing Corp. v. Association of Maryland Pilots, 205 Md.App. 194, 44 A.3d 1043 (Md. App. 2012), is a case filed by a company that supplies tug services and a licensed docking master to challenge the legality of the work assignment and other rules for docking pilots set by the Association of Maryland Pilots. In a wide-ranging opinion, the court upheld the rules against challenges based upon federal and state antitrust laws and due process considerations. 
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Chapter 11 

COLLISION AND MARINE CASUALTY 

_____________ 

§ 11–1    Introduction 

The bareboat charterer of a vessel involved in a collision is in charge of the navigation of a vessel and bears responsibility for operational negligence. The court will look through the form of a charter party to determine the character of a charter party. In the case of a bareboat charter, the shipowner is liable only if it is shown that it knowingly placed an unsafe vessel in the hands of unsafe vessel operators. Gabarick v. Laurin Maritime (America), Inc., 900 F.Supp.2d 669 (E.D. La. 2012), aff’d 551 F. App’x 228 (5th Cir. 2014). 

§ 11–2    The Basis of Liability 

The US Army Corps of Engineers was found to have exercised due care in disseminating navigability information derived from surveys by making the data available on its website; mailing paper copies of the data; and being available to respond to questions by telephone. MS Tabea Schiffahrtsgesellschaft BMH & Co, KG v. Board of Commissioners of the Port of New Orleans, 434 F. App’x 337 (5th Cir. 2011). 

§ 11–3    Presumptions, Burden of Proof, and Evidence 

In Hatt 65, LLC v. Kreitzberg, 658 F.3d 1243 (11th Cir. 2011), the Eleventh Circuit affirmed a district court’s finding that a yacht owner has successfully rebutted the presumption of fault under the Louisiana Rule by demonstrating that his preparations to secure his yacht for a hurricane were reasonable. 

McAllister Towing of Virginia, Inc. v. U.S., 2012 WL 1438770, 2013 AMC 428 (E.D. Va. 2012) involved damage to the US Navy’s Degaussing Range in the Elizabeth River, Virginia. The Degaussing Range consists of a series of sensors on the harbor floor to measure the magnetism of the Navy’s ships as part of its mine countermeasures. Applying and discussing the presumptions contained in the Oregon Rule, the Pennsylvania Rule and res ipsa loquitur, the court concluded that the proximate cause of the damage was the negligent operation of McAllister’s tug, the Katie G, and ruled that the US was not guilty of any comparative fault. The tug successfully invoked limitation of liability in this case. 

In Virginia Dept. of Transp. v. Burton, 2012 WL 2785900, 2012 AMC 2230 (E.D. Va. 2012), the first mate of the tug fell asleep and the tug 60allided with the caissons of the George P. Coleman Bridge. The defendant tug while not disputing negligence and vicarious liability, moved for summary judgment on the grounds that the plaintiff was guilty of violating 33 U.S.C. § 403, which requires application to the US Army Corps of Engineers for permission to build any structure in navigable waters. The court, denying the motion, ruled that a violation of § 403 alone does not entitle a party to summary judgment even if it is determined that the navigable obstruction was the proximate cause of the accident. 

American S.S. Co. v. Hallett Dock Co., 862 F.Supp.2d 919 (D. Minn. 2012), involved the holing of a 1000 foot freight vessel that struck underwater debris as it was entering a slip at Superior, Wisconsin. The court, denying the key aspects of the cross motions for summary judgment, discussed a range of liability issues and determined that the application of the doctrines discussed would depend on the evidence at trial. 

In Mike Hooks Dredging Co. v. Marquette Transp., 716 F.3d 886 (5th Cir. 2013), the owner of a dredge filed a maritime action against the owner of a passing vessel after an allision in Gulf Intracoastal Waterway. The passing vessel counterclaimed alleging both statutory and Inland Navigation Rule violations by the owner, and further brought third-party claims against a towing company. The Fifth Circuit ruled that mooring a dredge in a narrow channel in violation of the Inland Navigation Rules invoked the Pennsylvania Rule, overriding the usual presumption (the Oregon Rule) that a moving vessel is at fault when it strikes a moored vessel. 

§ 11–4    Apportionment of Liability 

In Vulcan Materials Co. v. Massiah, 645 F.3d 249 (4th Cir. 2011), the court allocated fault 80:20 with regard to a collision on the James River in Virginia. 

In Otal Investments, Ltd. v. M/V Clary, 673 F.3d 108 (2d Cir. 2012), the Court of Appeals upheld the district court’s determination which “considered culpability and causation as equally determinative and computed the average of each vessel’s culpability and causation percentages.” The district court also provided the reviewing court with “some general understanding of the basis for [its] decision.” 

§ 11–6    Damages 

The plaintiff has the burden of proving constructive total loss and the reasonable value of the lost property. F.C. Wheat Maritime Corp. v. U.S., 663 F.3d 714 (4th Cir. 2011). 

In Zerega Avenue Realty Corp. v. Hornbeck Offshore Transp., 513 F. App’x 30 (2d Cir. 2013), the Second Circuit affirmed the district court’s finding 882 F.Supp.2d 496 (S.D. N.Y. 2012) that a defendant tug and barge owner was liable for damage to the plaintiff’s relieving platform and 61building. The court found that the cause of the platform’s collapse was the negligent operation of the barge pushed by defendant’s tug. 

In Settoon Towing v. St. Paul Surplus Lines Ins., 720 F.3d 268 (5th Cir. 2013), the Fifth Circuit found that the obligation for an insurer to pay prejudgment interest to an insured was controlled by state law under the facts of the case. A vessel owned by the plaintiff insured allided with a wellhead and caused an oil spill. The defendant insured refused payment because notice of the claim was late. The court excused the late notice as outside the control of the insured, and the defendant insurer was held liable for damages, up to the limits of the policy. Federal maritime law and relevant state law (Louisiana) differed on the date from which prejudgment interest was to be calculated. The Fifth Circuit held state law controlled because its interests outweighed those of the federal maritime law. 

§ 11–7    Economic Losses and Remote Claims 

In the case of In re Bertucci Contracting Co., 712 F.3d 245 (5th Cir. 2013), a vessel allided with a bridge resulting in the bridge closing for several days. Plaintiffs, who lived or worked in the vicinity, brought suit against the vessel owner, alleging economic damages. Following its precedent in State of Louisiana ex rel. Guste v. M/V TESTBANK, 752 F.2d 1019 (5th Cir. 1985), the Fifth Circuit ruled that maritime claims for economic damages are not allowed unless accompanied by physical damage to a proprietary interest. 
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Chapter 12 

LIMITATION OF LIABILITY 

_____________ 

§ 12–1    Background 

In 2012 the limits of liability under the 1996 Protocol to the Convention on Limitation of Liability for Maritime Claims were significantly raised. Under the amendments the new limits are: 

For claims for loss of life or personal injury on ships not exceeding 2,000 gross tons: 3.02 million SDR (up from 2 million SDR). 

For larger ships, the following additional amounts are applicable: 

•   For each ton from 2001 to 30,000 tons, 1,208 SDR (up from 800 SDR) 

•   For each ton from 30,001 to 70,000 tons, 906 SDR (up from 600 SDR) 

•   For each ton in excess of 70,000 tons, 604 SDR (up from 400 SDR). 

For property losses the limit for ships not exceeding 2,000 gross tons is 1.51 million SDR (up from 1 million SDR). 

For larger ships, the following additional amounts are applicable: 

•   For each ton from 2,001 to 30,000 tons, 604 SDR (up from 400 SDR) 

•   For each ton from 30,001 to 70,000 tons, 453 SDR (up from 300 SDR) 

•   For each ton in excess of 70,000 tons, 302 SDR (up from 200 SDR). 

The new limits are expected to enter into force by 8 June 2015. 

For a judgment stating that the limitation amounts under the Convention and its Protocol are virtually unbreakable, see In the Matter of Daina Shipping Co. and Costamare Shipping Co. and CIEL Ship Management Co. and The Swedish Club (The Rena), 2013 NZHC 500 (New Zealand High Court, 15 March 2013). 

§ 12–2    Persons Entitled to Limit Liability 

In re Complaint of Down South Marine, LLC, 478 F. App’x 865 (5th Cir. 2012), was a limitation case in which the Court of Appeals affirmed 64the lower court’s dismissal of the action because of a lack of adverseness between the parties. 

In re Aloha Jetski, LLC, 920 F.Supp.2d 1143 (D. Haw. 2012), the sole individual owner of an LLC that owned two jet skis involved in a collision was allowed to file a limitation proceeding as “owner”, and the court granted an injunction to stay litigation against the limitation individual. 

§ 12–5    Procedure and Practice 

For a case ruling that the vessel owner’s complaint for limitation was time-barred under the six months rule, see In re Eckstein Marine Service, Inc., 672 F.3d 310 (5th Cir. 2012). 

The Limitation Act does not provide an independent source of admiralty jurisdiction. Jurisdiction must meet the usual tests for admiralty tort jurisdiction. In Hickam v. Segars, 905 F.Supp.2d 835 (M.D. Tenn. 2012), the court, upon examining admiralty tort jurisdiction over the incident, concluded admiralty jurisdiction was lacking. 

Although the shipowner must comply with the six month deadline for filing a limitation complaint, the owner who erroneously named the tug involved under the flotilla rule in its complaint, may even after the six month deadline amend the complaint to name the correct vessel and the amendment will relate back to the date of the original filing. North East Marine, Inc. v. Robert Boody, 2012 WL 4482772, 2012 AMC 2906 (E.D. N.Y. 2012). 

The limitation plaintiff was allowed to voluntarily dismiss its limitation action in the case of In re Blessey Enterprises, Inc., 537 F. App’x 304 (5th Cir. 2013). 

Under Admiralty Supplemental Rule F(4) the court may enlarge the time for filing claims. In the Fifth Circuit the motion for late filing is controlled by the factors stated in Golnoy Barge Co. v. M/T Shinoussa, 980 F.2d 349 (5th Cir. 1993) (per curiam). In re FR8 Pride Shipping Corp., 2013 WL 690837, 2013 AMC 1073 (S.D. Tex. 2013), the moving party was allowed to intervene five months late. First, the proceeding was still undetermined; second, the moving party would suffer severe prejudice by denying intervention; and third, the moving party offered an adequate explanation for being late. 

In re Bellaire Harbor Serv., LLC, 2013 WL 1314719, 2013 AMC 1308 (N.D. W. Va. 2013), the court refused a limitation claimant’s stipulation to lift a stay because his stipulation was not sufficient to protect the limitation plaintiff’s right to limit liability. 

In Offshore of the Palm Beaches, Inc. v. Lynch, 741 F.3d 1251 (11th Cir. 2014), a boat owner brought an admiralty action seeking exoneration or limitation of its liability concerning a passenger’s injuries sustained when the boat struck the wake of another craft. The district court entered an order permitting the passenger, as lone claimant, to pursue personal 65injury claims in state court. The Eleventh Circuit affirmed holding it was not an abuse of discretion for the lower court to find the passenger could proceed first in state court with her tort claim before the district court adjudicated the boat owner’s efforts to limit its liability. 

§ 12–6    Privity or Knowledge 

In Vulcan Materials Co. v. Massiah, 645 F.3d 249 (4th Cir. 2011), the court denied limitation, finding privity and knowledge from a violation of the lookout rule to avoid a collision. 

In Otal Investments, Ltd. v. M/V Clary, 673 F.3d 108 (2d Cir. 2012), the Court of Appeals reversed the district court’s finding that the vessel owner had privity or knowledge that the vessel sometimes failed to keep a proper lookout. 

In McAllister Towing of Virginia, Inc. v. U.S., 2012 WL 1438770, 2013 AMC 428 (E.D. Va. 2012), the tug was granted limitation and there was no finding of privity or knowledge. The damage was caused by a one-time error of the crew in dragging an excess of wire over the river bed. 

In the case of In re Anderson, 2012 WL 1301162, 2013 AMC 1369 (W.D. Wash. 2012), limitation was sustained when the counterclaimant, who alleged a long list of unseaworthy and negligent conditions was unable to establish causation. 

The Fifth Circuit affirmed a lower court’s ruling that a dredge owner is not entitled to limitation of liability following a fatal allision between a fishing vessel and the dredge’s pipe because the petition for exoneration or limitation of liability was not filed within six months after the claimants’ counsel and owner’s counsel had exchanged a series of letters constituting notice of a potential claim that had a reasonable possibility of exceeding the value of the dredge. In re RLB Contracting Inc., 773 F.3d 596 (5th Cir. 2014). 

§ 12–8    Claims Subject to Limitation 

The Eighth Circuit ruled that only parties that have filed a claim have standing to contest a petition for exoneration from or limitation of maritime liability in the case of In re American River Transp. Co., 728 F.3d 839 (8th Cir. 2013). The case involved four barges that broke loose from a tow on the Mississippi River and allided with a lock and dam. The owner of the towboat filed a petition for exoneration from or limitation of liability, notifying the federal government of its action. The government did not file a claim, but instead filed a motion to dismiss the petition, arguing that its claims were not subject to limitation. The district court granted the government’s motion and the appellate court reversed and remanded, holding that a party that has not filed a claim in a limitation action has no standing to contest the petition. 

In the case of In re Bertucci Contracting Co., LLC, 544 F. App’x 308 (5th Cir. 2013), shipowners filed limitation actions after residents brought 66a state-court action alleging nuisance as result of noise, dust, and vibrations caused by the demolition of a bridge. After consolidating the actions, the district court enjoined the residents from prosecuting their state-court action, but subsequently dismissed the limitation actions as to land-based claims for lack of subject matter jurisdiction, lifted the injunction as to those claims, and denied reconsideration. On appeal, the Fifth Circuit vacated and remanded holding as follows: (1) the district court had to consider whether it had admiralty jurisdiction over vessel-based nuisance claims, and whether those claims fell within the scope of the Limitation Act; (2) the district court had to consider how vessel-based nuisance claims might have affected its jurisdiction over remaining land-based nuisance claims and whether exercise of supplemental jurisdiction over land-based claims was warranted; and (3) the district court had to consider whether the land-based and vessel-based nuisance claims truly were intertwined and, if so, whether lifting its stay as to some of those claims was appropriate. 
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Chapter 13 

SALVAGE 

_____________ 

§ 13–1    The Nature and Elements of Marine Salvage 

In Esoteric, LLC v. One (1) 2000 Eighty-Five Foot Azimuth Motor Yacht Named M/V “Star One”, 478 F. App’x 639 (11th Cir. 2012) the plaintiff-salvor responded to an emergency report at sea and came upon the Star One yacht capsized and mostly submerged in a busy sea lane. The plaintiff-salvor towed the Star One to the Bahamas, where it was left, at the order of harbor officials, at the entrance to a harbor, still capsized and partially submerged. Later the owner paid a contract salvor a fee to pump the Star One dry and to tow her back to Miami. The plaintiff-salvor sued for an award, which the owner of the Star One contested on the grounds that the first salvage had not been successful. The court ruled that the plaintiff-salvor was entitled to a salvage award of $67,800 because the elements of salvage were satisfied, including the “success” element, which requires only a showing that the salvor “contributed in some way to the ultimate success.” The court reversed an award of $72,755 in attorneys’ fees since the owner of the Star One did not abuse the legal system by insisting the case go to trial and putting the plaintiff-salvor to its factual burden of proof. 

§ 13–4    The Salvor’s Negligence and Misconduct 

In Williamson v. Recovery Ltd. P’ship, 731 F.3d 608 (6th Cir. 2013), plaintiffs who assisted a salvor in locating vessel wreckage brought an action against the salvor, salvage company, and several related business entities, alleging breach of their non-disclosure agreements, conversion of the recovered gold, and breach of fiduciary duty. The entities counterclaimed, alleging breach of contract, civil conspiracy, and unfair competition. Plaintiffs moved for summary judgment on the counterclaims which the district court granted (2011 WL 2181813). On appeal, the Sixth Circuit affirmed holding as follows: (1) as matter of first impression, the summary judgment order in an admiralty case was immediately appealable in its entirety; (2) the attachment order was not immediately appealable; (3) as matter of first impression, the two-year statute of limitations for civil actions to recover remuneration for giving aid or salvage services did not apply; (4) the plaintiffs did not breach the non-disclosure agreement; and (5) the district court had authority to grant a preliminary injunction barring the vessel salvage company from selling, encumbering, transferring or diminishing in value its assets. 
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§ 13–5    The Salvage Award 

The Eleventh Circuit denied a plaintiff salvor’s appeal for a higher salvage award finding a liberal salvage award is appropriate only when, among other things, the salvor takes on risks out of the ordinary for a professional salvor. Girard v. M/Y Quality Time, 596 F. App’x 846 (11th Cir. 2015). 

In Recovery Ltd. P’ship v. Wrecked and Abandoned Vessel S.S. Cent. America, 790 F.3d 522 (4th Cir. 2015), an attorney filed a claim in rem in an admiralty action to obtain a salvage award for himself. The attorney alleged that he had provided voluntary assistance to the receiver in a state court action by turning over files and documents related to the salvage operation, which proved useful in continuing the salvage of the sunken vessel. The Fourth Circuit found the attorney’s acts in relinquishing possession of documents despite his retaining a lien were not voluntary, and thus he was not entitled to a salvage award. 

§ 13–6    Contract Salvage 

In Reliable Salvage & Towing, Inc. v. Bivona, 476 F. App’x 852 (11th Cir. 2012) (per curiam), the defendant’s vessel ran into a shoal and was salvaged. The district court, although finding that the salvage contract involved was unenforceable because it was missing essential terms, ordered an award of “pure salvage”. When the defendant refused to pay, the district court ordered him to pay attorneys’ fees as well. The Eleventh Circuit affirmed the district court’s rulings. 

The Second Circuit ruled that a salvor was entitled to payment because it completed all work provided for in the salvage agreement, but that summary judgment in the salvor’s favor on the pollution prevention services agreement was not appropriate because the language of the agreement was unclear and further findings of fact were required. Donjon Marine Co. v. Water Quality Ins. Syndicate, 2013 WL 1501474 (2d Cir. 2013). 

In St. Clair Marine Salvage, Inc. v. Bulgarelli, 769 F.3d 569 (6th Cir. 2015), a marine salvage company brought an action against a boat owner following the provision of salvage services after the boat ran aground in a lake. The company sought enforcement of a maritime lien, alleged breach of maritime salvage contract, and claimed quantum meruit. The boat owner counterclaimed for fraud, innocent misrepresentation, and reformation. The district court denied the salvage company’s motion for summary judgment, and following a bench trial in admiralty, the court entered judgment in favor of the boat owner on the fraud claim. On appeal, the Sixth Circuit affirmed, holding that the district court did not err in voiding the salvage contract because it was procured by fraud. 
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§ 13–7    Treasure Salvage, Historic Shipwrecks, Abandoned Property, and the Law of “Finds” 

2012 was the 100-year anniversary of the sinking of the Titanic, and special efforts are underway to preserve the historic value of the wreck. The National Oceanic and Atmospheric Administration (NOAA) is the US agency designated to take the lead and to work with other interested nations. The R.M.S. Titanic Maritime Memorial Preservation Act (S.2279) is pending in Congress. In the meantime, the artifacts from the wreck are subject to Annex A, the Revised Covenants and Conditions of the Judgment of the United States Court for the Eastern District of Virginia. These Covenants and Conditions ensure the unity and integrity of the Titanic Collections, the artifacts removed from the wreck and awarded in specie to the salvor. These artifacts must be kept together and be available to scholars and to public display. Current information is available on the web site: http://www.noaa.gov/titanic/noaasrole.html. 

Odyssey Marine Exploration Inc. v. Unidentified Shipwrecked Vessel, 657 F.3d 1159 (11th Cir. 2011), was a controversy over a shipwreck believed to be the Spanish Frigate Nuestra Senora de las Mercedes that exploded and sank in 1804 during combat at sea in international waters off the Straits of Gibraltar. The court ruled that the evidence before the court strongly suggested that the vessel remains were the Mercedes, which was the property of Spain. Since the Mercedes was a governmental vessel, the court did not have jurisdiction under the Foreign Sovereign Immunities Act. The court also rejected the argument that although the vessel was Spanish, its cargo was subject to salvage. The court ordered that the property held by the salvor be turned over to its rightful owner, Spain. 

The saga of the Titanic continues unabated. A contract dispute has erupted between the salvor, RMS Titanic, and its appraisal services provider. Allegedly a contract was entered into by RMS Titanic giving the appraisal services company exclusive rights of representation to sell artifacts owned by RMS Titanic. But RMS denies the contractual commitment and has filed a declaratory judgment action against the appraisal services company. The matter is non-maritime and will be decided under New York law. Ironically, one of the key precedential cases in the matter is Wood v. Lucy, Lady Duff Gordon, which features the famous Judge Cardozo opinion on consideration. Lady Duff Gordon herself was a passenger on the Titanic when it hit the iceberg, but escaped with her husband in lifeboat number 1. Premier Exhibitions, Inc. v. Marmargar, Inc., 908 F.Supp.2d 741 (E.D. Va. 2012). 

Fathom Exploration, LLC v. Unidentified Shipwrecked Vessel or Vessels, 857 F. Supp.2d 1269 (S.D. Ala. 2012), concerned the salvage of multiple shipwrecked vessels located near the mouth of Mobile Bay. The court is sorting out the identity of the vessels, all of which appear to have sunk in the nineteenth century, and to determine whether they are abandoned. If abandoned, the wrecks may revert to the state of Alabama 70under the Abandoned Shipwreck Act and the Alabama Cultural Resources Act. 

In JTR Enterprises, LLC v. An Unknown Quantity of Colombian Emeralds, Amethysts and Quartz Crystals, 922 F.Supp.2d 1326 (S.D. Fla. 2013), the court ruled that there was no evidence that the gems that plaintiff tendered into court came from any shipwreck or constituted lost property; thus the court refused to apply the law of finds. The plaintiff had not shown the existence of any marine peril to support a salvage award. The property was simply returned to the parties. 

In Northeast Research v. One Shipwrecked Vessel, 729 F.3d 197 (2d Cir. 2013), the Second Circuit affirmed that title to a shipwrecked vessel in the New York waters of Lake Erie is vested in New York State pursuant to the Abandoned Shipwreck Act and the court held that abandonment of the wreck may be proven circumstantially. 
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Chapter 14 

ADMIRALTY PRACTICE AND PROCEDURE 

_____________ 

§ 14–2    Maritime Garnishment and Attachment: Rule B and State Attachment Remedies 

Wrongfully attached electronic fund transfers (EFTs) do not become attachable when a bank places those funds in a suspense account. India S.S. Co. Ltd. v. Kobil Petroleum Ltd., 663 F.3d 118 (2d Cir. 2011). 

China Nat’l Chartering Corp. v. Pactrans Air & Sea, Inc., 882 F.Supp.2d 579 (S.D. N.Y. 2012) is a case resulting from the Second Circuit’s landmark decision in Shipping Corp. of India, Ltd. v. Jaldhi, 585 F.3d 58 (2d Cir. 2009). The court’s opinion contains an excellent summary of the entire Jaldhi episode (note 26). Upon vacating the attachment, the court ruled that it lacked personal jurisdiction over the defendant and dismissed the complaint. The court ruled that by appearing in the case before the attachment was vacated, the defendant did not waive his objections to jurisdiction. 

Evridiki Navigation, Inc. v. Sanko S.S. Co., 880 F.Supp.2d 666 (D. Md. 2012), is an important case exploring the relationship between attachment, seizure of a vessel and bankruptcy. In this case Sanko ships were seized and attached in Baltimore while bankruptcy proceedings were pending in Tokyo and New York. On Sanko’s motion the court vacated the attachments on the grounds that because of the pending bankruptcy proceedings, it was no longer possible for the court to adjudicate the claims to the vessels and attachment was therefore futile. 

Hyundai Merchant Marine Co. v. Grand China Shipping (Hong Kong) Co., 878 F.Supp.2d 1252 (S.D. Ala. 2012), involved an attachment of shippers’ assets with notice sent by Federal Express to the shippers in China. The court, considering the interplay between Rule B and the Hague Service Convention, concluded that the Convention does not preempt Rule B. Thus, the notice requirement of Rule B for attachment is satisfied as long as a receipt was requested; however, the use of Federal Express was insufficient for service of process and the Hague Convention standards must be used for this purpose. 

In Adams Offshore, Ltd. v. Blake Marine Group, 478 F. App’x 558 (11th Cir. 2012), the court upheld the trial court’s allocation of the costs of 72maritime attachment by several creditors. The trial court allocated the costs according to the relative value of each party’s claims. 

Vitol, S.A. v. Primerose Shipping Co., 708 F.3d 527 (4th Cir. 2013), concerned an interesting dispute between a charterer and a shipowner. The charterer, who had to pay a large pollution fine in Estonia, obtained a judgment against the shipowner in the English Commercial Court and then sued related corporations to the shipowner on an “alter ego” theory and attached a related corporation’s vessel in Baltimore in an effort to enforce the judgment of the English court. The Court of Appeals (1) affirmed that maritime attachment may be used to gain admiralty jurisdiction to enforce a foreign judgment on an alter ego theory; (2) but vacated the attachment for failure to comply with the pleading standards of Rule E(2)(a), ruling that the remedy in such a case is vacation of the attachment, not dismissal of the complaint. The court then considered the “alter ego” claim and concluded that the pleading in the Amended Complaint were insufficient to establish alter ego, so the court granted a motion to dismiss the complaint. 

Blue Whale Corp. v. Grand China Shipping Dev. Co., 722 F.3d 488 (2d Cir. 2013), is an important case addressing the issue of how Rule B may be used to attach property belonging to the alleged “alter-ego” of the defendant. This case involved the breach of a charter party, and the property attached belonged to a related company the plaintiff alleged was part of a single enterprise with the defendant. The court analyzed this issue as requiring an evaluation (1) whether the plaintiff’s claim sounds in admiralty and (2) whether the claim is prima facie valid, and recognized that “[e]ach of these questions … necessitates determining the governing law.” Although question (1) is a procedural question governed by federal maritime law, question (2) is a substantive matter defining the rights involved, and, in an international case, a federal maritime choice-of-law analysis is necessary to determine the relevant substantive law. In ruling on this issue, the court stated that the contractual choice-of-law clause does not control because the alter-ego claim is collateral. Applying the Lauritzen tests, the court nevertheless concluded that federal maritime law applies. But the Second Circuit now requires the lower courts to conduct a choice of law analysis to determine what law applies to evaluate a Rule B alter-ego claim. 

In World Wide Supply OU v. Quail Cruises Ship Mgmt., 802 F.3d 1255 (11th Cir. 2015), a supplier filed an emergency motion to attach and garnish funds allegedly owed for provisions it had supplied to a vessel. After the district court vacated the attachment, the supplier appealed. The Eleventh Circuit found the appeal was not moot due to the fact that the res was transferred out of district, and the judgment creditor’s maritime attachment over the judgment debtor’s funds did not lapse when the court ordered the res transferred to a non-garnishee for distribution to the ultimate recipients. 
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The Fifth Circuit affirmed an order of Rule B attachment of a vessel’s bunkers. The vessel’s operator asserted that, since it had not paid for the bunkers at the time attachment was sought, the attachment was improper. The court examined the conflicting federal decisions on point and looked to state law and the Uniform Commercial Code to determine that the defendant had sufficient interest in the bunkers to justify the attachment. Malin Int’l Ship Repair & Drydock, Inc. v. Oceanografia, S.A. de C.V., 817 F.3d 241 (5th Cir. 2016). 

§ 14–3    The Action in Rem: Rule C 

A vessel owner brought an interpleader action against the supplier of fuel bunkers, which had filed for bankruptcy, and the provider of fuel delivery services, which had instituted in rem actions to enforce maritime liens against vessels, seeking anti-suit injunction to protect it from facing multiple claims for its single obligation to pay for fuel. The district court (2015 WL 4005527) determined that it had subject matter jurisdiction over the owner’s action and at least 25 similar interpleader actions, and granted the interpleader injunction. On appeal, the Second Circuit affirmed in part and remanded holding: (1) claims to payment from the owner by the supplier and the provider were inextricably interrelated; (2) owner consented to the district court’s jurisdiction over its interests, which was sufficient to confer in rem jurisdiction; and (3) Court of Appeals would order limited remand in order to permit the district court to apply the correct standard for anti-foreign-suit injunctions. Hapag-Lloyd Aktiengesellschaft v. U.S. Oil Trading LLC, 814 F.3d 146 (2d Cir. 2016). 

§ 14–5    General Provisions Applicable to Actions in Rem and Quasi in Rem: Rule E 

Emergency Motion to Gain Release of Vessel 

In Giuseppe Bottiglieri Shipping Co. S.P.A. v. U.S., 843 F.Supp.2d 1241(S.D. Ala. 2012) the shipowner, whose vessel was being held by the Coast Guard for violations of international and US pollution regulations, filed an Emergency Motion with the court, charging the Coast Guard, which was demanding a high “take-it-or-leave-it bond”, with bad faith. The court granted a motion to dismiss for lack of subject matter jurisdiction. The court ruled that, although there was final agency action under the Administrative Procedure Act, 5 U.S.C. § 704, neither Rule E nor the Administrative Procedure Act provides jurisdiction to allow the court to review the Coast Guard’s seizure of a vessel under the Act to Prevent Pollution from Ships. 

In Angelex Ltd. v. U.S., 723 F.3d 500 (4th Cir. 2013), the Fourth Circuit found that the district court lacked jurisdiction to consider a petition filed by the owner of a foreign-flag vessel to alter the terms of a bond the Coast Guard had fixed for release of a detained vessel that was under investigation for violation of international and federal pollution prevention requirements and to restrict the types of penalties the 74government could seek for those violations. The court held that such decisions are committed to the agency’s discretion and are subject to review only if the agency exceeded its statutory authority. 

§ 14–10  Jury Trials in Admiralty 

In Mala v. Crown Bay Marina, Inc., 704 F.3d 239 (3d Cir. 2013), the Third Circuit examined a pro se plaintiff’s claim that he was entitled to a jury trial based on diversity jurisdiction and found that under the admiralty rule the plaintiff did not have a right to a jury trial. 

Replace the word “Admirally” with “Admiralty” in the text of Rule 38(e) on page 926 of the text. 

§ 14–12  Choice of Law and Forum Non Conveniens 

In Franklin Vasquez v. YII Shipping Co., 692 F.3d 1192 (11th Cir. 2012), the Eleventh Circuit reviewed the district court’s dismissal of a seaman’s action against his former employer shipping company, alleging violations of Jones Act and federal maritime law of unseaworthiness, failure to provide maintenance and cure, and failure to treat plaintiff for injuries he suffered when gas-powered tool exploded in his hands while working aboard a cargo ship owned by the company. The district court dismissed the complaint on the grounds of Florida forum non conveniens and the Rooker-Feldman doctrine based on its application of collateral estoppel and res judicata. On appeal, the Eleventh Circuit remanded, finding the Rooker-Feldman doctrine did not prohibit federal court jurisdiction and neither collateral estoppel nor res judicata barred plaintiff’s claims. On remand, the district court applied federal forum non conveniens and again dismissed. Franklin Vasquez v. YII Shipping Co., 2012 WL 6114840, 2013 AMC 161 (S.D. Fla. 2012). 

In Giglio Sub s.n.c. v. Carnival Corp., 2012 WL 4477504, 2012 AMC 2705 (S.D. Fla. 2012), the court dismissed on forum non conveniens grounds personal injury actions stemming from the grounding of the cruise ship Costa Concordia in Italy. This dismissal was affirmed by the Eleventh Circuit: 2013 WL 3595708 (11th Cir. 2013). 

After the United States Supreme Court, 568 U.S. ___, 133 S.Ct. 735, 184 L.Ed.2d 604, reversed the Court of Appeals’ ruling, the Eleventh Circuit held (1) the Rooker-Feldman doctrine did not deprive the district court of subject-matter jurisdiction; (2) claims were not barred, under Florida law, by res judicata principles; and (3) under Florida law, collateral estoppel did not bar the plaintiff from raising claims previously raised in a state court action. Lozman v. City of Riviera Beach, Fla., 713 F.3d 1066 (11th Cir. 2013). 

The Fourth Circuit ruled that an otherwise valid choice-of-law provision in a maritime contract is enforceable and may require application of a jurisdiction’s statute of limitations, in lieu of the doctrine of laches, to govern issues regarding the timeliness of claims asserted 75under that agreement. In the instant case, a dispute arose between plaintiff marine insurer and defendant insured over coverage under the insurance contract, which provided for application of New York law to such disputes. New York law includes a six-year statute of limitations. Suit was brought by plaintiff insurer more than six years after the dispute arose. Plaintiff’s argument that the traditional maritime doctrine of laches was applicable in this case proved to be unavailing. American Steamship v. Dann Ocean Towing, 756 F.3d 314 (4th Cir. 2014). 

Several passengers of an Italian-flagged cruise ship that ran aground and was subsequently evacuated in Italian territorial waters filed an action against companies associated with the operation and the design of the ship. After the number of plaintiffs grew, passengers voluntarily dismissed the first action, divided the passengers into two groups, and refiled two actions, the first with 57 passengers, of whom five were United States residents, and the second with 52, of whom 17 were United States residents. Companies removed both cases to the United States District Court of the Southern District of Florida, which remanded both to state court, a decision which was affirmed by the Eleventh Circuit, Scimone v. Carnival Corp., 720 F.3d. 876 (11th Cir. 2013). In state court, the companies moved to dismiss both actions based on forum non conveniens. The Florida Circuit Court granted the motion in the first action and granted the motion as to the non-United States residents in the second action, but denied it as to the United States residents. The passengers in the first action appealed, and the companies appealed the denial as to the United States residents in the second action. After consolidating the appeals, the Florida District Court of Appeal held as follows: (1) as to the first action, Italian civil courts were an available and adequate alternative forum; (2) private interest factors weighed in favor of Italian civil courts; (3) public interest factors weighed in favor of Italian civil courts; (4) passengers could reinstate their suit in Italian civil courts without undue inconvenience or prejudice; and (5) as to the second action, the trial court’s failure to consider necessary evidence required to prove and disprove each element of causes of action was an abuse of discretion. Abeid-Saba v. Carnival Corp., 184 So.3d 593 (Fla. Dist. Ct. App. 2016). 

In World Fuel Servs. Singapore Pte, Ltd. v. Bulk Juliana M/V, 822 F.3d 766 (5th Cir. 2016), a company that provided fuel to ocean-faring vessels brought suit to enforce its alleged lien against a vessel for oil bunkers previously supplied while the vessel was in moored in Singapore. The district court (2015 WL 575201) granted the company’s motion for summary judgment, and on appeal, the First Circuit held as follows: (1) United States choice-of-law provision was validly incorporated into oil bunker supply agreement between company that provided fuel to ocean-faring vessels and charterer of vessel, as confirmed by e-mail; (2) charterer of the vessel had authority to bind the vessel, through a maritime lien, for necessaries that it procured for the vessel; and (3) phrase “General Maritime Law of the United States,” as used by the parties to an oil bunker supply agreement to specify what law would govern their 76agreement, could not be interpreted as a term of art intended to incorporate only maritime common law. 

§ 14–13  Appeals 

For a thorough discussion of interlocutory admiralty appeal jurisdiction, see Chem One, Ltd. v. M/V Rickmers Genoa, 660 F.3d 626 (2d Cir. 2011). 

In Wajnstat v. Oceania Cruises, Inc., 684 F.3d 1153 (11th Cir. 2012), the court ruled that a pretrial order determining the applicability of a limitation of liability provision in a cruise ticket was not appealable under the admiralty interlocutory appeal statute. 

Due to settlement between the parties, the Eleventh Circuit vacated the order published in Harrison v. NCL (BAHAMAS), Ltd., 691 F.3d 1308 (11th Cir. 2012), which held the district court’s remand to state court for lack of jurisdiction was barred from appellate review pursuant to 28 U.S.C. § 1447(d). See Harrison v. NCL (BAHAMAS), Ltd., 707 F.3d 1254 (11th Cir. 2013). 

Over a vigorous dissent, the Eleventh Circuit denied a Suggestion of Rehearing En Banc in the case of Rosenfeld v. Oceania Cruises, Inc., 682 F.3d 1320 (11th Cir. 2012). 

In Williamson v. Recovery Limited Partnership, 731 F.3d 608 (6th Cir. 2013), the Sixth Circuit ruled that an interlocutory appeal of a non-admiralty claim is permissible when that claim is part of an admiralty case. After reviewing the conflicting positions of other circuits, the Sixth Circuit adopted the minority view that 28 U.S.C. § 1292(a)(3) should be read literally to allow the interlocutory appeal of any claim that is involved in an admiralty case. 

§ 14–14  Injunctive Relief in Admiralty 

The Second Circuit remanded a district court judgment dismissing a plaintiff ship owner’s action for a declaratory judgment that it was not contractually bound to arbitrate a bunkering contract dispute. The plaintiff asserted that the entity that purchased the bunkers for its vessels had no authority to do so and was not contractually related to the plaintiff. However, the Eleventh Circuit found the district court prematurely resolved disputed factual issues and remanded the case for further proceedings. Garanti Finansal Kiralama A.S. v. Aqua Marine & Trading Inc., 697 F.3d 59 (2d Cir. 2012). 

In Odyssey Marine Exploration v. Unidentified Shipwrecked Vessel, 512 F. App’x 890 (11th Cir. 2013), an underwater salvage corporation brought a maritime action against an unidentified wreck. A shipwreck researcher intervened and sought rescission of a contract with the corporation. The Eleventh Circuit ruled that the declaratory judgment action was premature when there is no current actual controversy since the shipwreck had yet to be discovered. 

77 

The Fifth Circuit affirmed the dismissal of a suit for declaratory judgment holding judicial estoppel prevented the court from accepting a subsequent contrary argument by the espousing party. Gabarick v. Laurin Maritime, 753 F.3d 550 (5th Cir. 2014). 

In the Multi-District Litigation In re Deepwater Horizon, No. 13–30315 (5th Cir. November 4, 2013), the Fifth Circuit reversed the district court’s denial of a motion by BP Exploration & Production for a preliminary injunction against further payments to oil spill damage claimants by the Claims Administrator, as well as the district court order affirming the Administrator’s interpretation of the settlement agreement. The appellate court directed the district court to develop a narrowly tailored injunction so that those who experienced actual injury traceable to loss from the DWH accident continue to receive recovery but those who did not do not receive their payments until this case is fully heard and decided through the judicial process. 

In Hapag-Lloyd Aktiengesellschaft v. U.S. Oil Trading LLC, 814 F.3d 146 (2d Cir. 2016), a vessel owner brought an interpleader action against the supplier of fuel bunkers, which had filed for bankruptcy, and the provider of fuel delivery services, which had instituted in rem actions to enforce maritime liens against vessels, seeking anti-suit injunction to protect it from facing multiple claims for its single obligation to pay for fuel. The district court (2015 WL 4005527) determined that it had subject matter jurisdiction over the owner’s action and at least 25 similar interpleader actions, and granted interpleader injunction. The provider appealed, and the Second Circuit affirmed in part and remanded holding: (1) claims to payment from owner by supplier and provider were inextricably interrelated; (2) owner consented to district court’s jurisdiction over its interests, which was sufficient to confer in rem jurisdiction; and (3) Court of Appeals would order limited remand in order to permit district court to apply correct standard for anti-foreign-suit injunctions. 

§ 14–15  Maritime Arbitration 

The arbitrability of a contractual dispute is to be decided under federal law unless there is clear and unmistakable evidence that the parties intended to apply non-federal law. Cape Flattery, Ltd. v. Titan Maritime, LLC, 647 F.3d 914 (9th Cir. 2011). 

The Fifth Circuit affirmed a district court order’s denying confirmation of a foreign arbitral award for lack of personal jurisdiction in First Inv. Corp. of Marshall Islands v. Fujian Mawei Shipbuilding, 703 F.3d 742 (5th Cir. 2012). The plaintiff was suing related companies on an alter ego theory. But the court ruled that personal jurisdiction is needed to confirm an arbitration award under the New York Convention. 

Over contentions that an arbitration panel had shown a manifest disregard of the law, the Second Circuit affirmed a district court’s decision confirming a maritime arbitration award in NYKCool A.B. v. Pacific Fruit, Inc., 507 F. App’x 83 (2d Cir. 2013). 
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In SH Tankers Ltd. v. Koch Shipping, Inc., 2012 WL 2357314 (S.D. N.Y. 2012), after an arbitrator stayed the arbitration until the shipowner posted adequate security, the shipowner filed a petition to compel arbitration. The court ruled that it could not compel arbitration where the parties were already engaged in arbitration and the arbitrator’s order was a procedural matter. 

In Fernandes v. Carnival Corp., 2012 WL 2864491 (11th Cir. 2012), the Eleventh Circuit affirmed the district court’s order compelling arbitration. In reaching its holding, the Eleventh Circuit followed precedents from previous decisions in Lindo v. NCL (Bahamas) Ltd., 652 F.3d 1257 (11th Cir. 2011), and Bautista v. Star Cruises, 396 F.3d 1289 (11th Cir. 2005). 

The Eleventh Circuit ruled that a contractual agreement between a foreign seafarer and a foreign ship owner to arbitrate claims for personal injury prevents the foreign seafarer from bringing an action in federal court against the owner regarding those claims. Quiroz v. Mediterranean Shipping Co. S.A., 522 F. App’x 655 (11th Cir. 2013). 

In Montero v. Carnival Corp., 523 F. App’x 623 (11th Cir. 2013), a Honduran citizen who was a former crewmember aboard a cruise vessel brought a Florida state court action against a vessel owner alleging Jones Act negligence, unseaworthiness, and maintenance and cure. The vessel owner removed case and moved to compel arbitration based on the arbitration provision contained in employment contract. The district court granted the motion and administratively closed the case. On appeal, the Eleventh Circuit affirmed holding as follows: (1) the Convention on the Recognition and Enforcement of Foreign Arbitral Awards applied to the dispute notwithstanding the fact that the suit involved a seaman’s contract of employment, and the Convention incorporated the Federal Arbitration Act (FAA) section rendering final decision with respect to arbitration immediately appealable; (2) the district court’s order compelling arbitration and administratively closing case was immediately appealable; (3) the arbitration clause contained in agreement did not terminate and become ineffective when the seaman disembarked vessel ahead of schedule due to a back injury, in determining whether arbitration could be compelled; and (4) the crewmember’s claims fell within scope of the arbitration clause. 

In Brown v. Royal Caribbean Cruises, 549 F. App’x 861 (11th Cir. 2013), the Eleventh Circuit ruled that a party opposing arbitration pursuant to an international commercial agreement may not seek to avoid arbitration on the basis that it is contrary to public policy. 

In Gonsalvez v. Celebrity Cruises, 750 F.3d 1195 (11th Cir. 2013), the Eleventh Circuit ruled that a motion to vacate an arbitration award under the Convention on the Recognition and Enforcement of Foreign Arbitral Awards must be brought within three months after the award is filed or delivered. 
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In Singh v. Carnival Corp., 550 F. App’x 683 (11th Cir. 2013), the Eleventh Circuit affirmed the lower court’s order compelling arbitration of a seaman’s claims. 

In Martinez v. Carnival Corp., 744 F.3d 1240 (11th Cir. 2014), a cruise ship worker who sustained a back injury while working on the ship brought an action against the owner of the cruise ship, alleging Jones Act negligence, unseaworthiness, and failure to provide adequate maintenance and cure. The district court granted the owner’s motion to compel arbitration pursuant to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (CREFAA). On appeal, the Eleventh Circuit held the order compelling arbitration was a final appealable decision, the issue of whether a contract between cruise ship worker and cruise ship owner had terminated was subject to arbitration, and the worker’s Jones Act claim against the cruise ship owner for medical negligence did not fall outside the scope of the arbitration clause. 

The Eleventh Circuit upheld a district court’s ruling that compelled a plaintiff crew member to arbitrate his employment dispute in accordance with his employment contract. Wong v. Carnival Corp., 599 F. App’x 355 (11th Cir. 2015). 

In Asignacion v. Rickmers Genoa Schiffahrtsgesellschaft mbH & Cie KG, 783 F.3d 1010 (5th Cir. 2015), a Filipino seaman brought a state court action to set aside a Philippine arbitral award against a German vessel owner for injuries the seaman sustained when the vessel was docked in New Orleans. The vessel owner removed the action to federal court and brought a second action to enforce the award. The district court denied enforcement of the award pursuant to the public-policy defense in the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Jul. 6, 1958, 21 U.S.T. 2517, 38 U.N.T.S. 38. The Second Circuit reversed and remanded finding the public-policy defense did not preclude enforcement of the Philippine arbitral award, and the prospective-waiver doctrine did not apply to preclude enforcement of the award. 

In Farnsworth v. Towboat Nantucket Sound, Inc., 790 F.3d 90 (1st Cir. 2015), a vessel owner brought an action against a towboat company seeking a preliminary injunction to prevent the towboat company from enforcing the arbitration clause in a salvage contract and declaration that the salvage contract was unenforceable because the vessel owner entered into it under duress. The district court denied the motion for injunctive relief, stayed the case pending arbitration, and later confirmed the arbitration award to the towboat company. The First Circuit affirmed, holding the vessel owner’s challenge to the validity of the arbitration clause upon the towboat company’s motion to confirm arbitration award occurred too late, and the district court had no basis to refuse to confirm the arbitration panel’s award. 

After an arbitration panel concluded that a shipper was not entitled to relief from a carrier for damages to its cargo, the shipper petitioned to 80vacate an arbitration award under the Federal Arbitration Act (FAA), arguing that the panel manifestly disregarded the Carriage of Goods by Sea Act (COGSA) and that the panel chairman was guilty of corruption or misbehavior. The district court (2014 WL 2945803) denied the motion and awarded the carrier attorney’s fees and costs. On appeal, the Second Circuit affirmed in part and reversed in part holding as follows: (1) arbitration panel did not manifestly disregard COGSA by requiring shipper to prove the cause of damage to its cargo; (2) arbitration panel chairman was not guilty of “corruption” or “misbehavior,” within the meaning of the FAA, based on his failure to disclose his illness; (3) shipper did not breach charter agreement by seeking to vacate arbitration award, and thus carrier was not entitled to recoup fees and costs it incurred in seeking to confirm award pursuant to charter agreement; and (4) finding of bad faith or improper purpose was not warranted based on shipper’s unconvincing arguments, and thus carrier was not entitled to recoup fees and costs it incurred in seeking to confirm award pursuant to statute authorizing courts to assess excessive costs against any attorney who unreasonably multiplied proceeding. Zurich Am. Ins. Co. v. Team Tankers A.S., 811 F.3d 584 (2d Cir. 2016). 

In Suazo v. NCL (Bahamas), Ltd., 822 F.3d 543 (11th Cir. 2016), a cruise ship employee, a Nicaraguan citizen who suffered a work-related back injury, brought a negligence action against his employer under the Jones Act and general maritime law. The district court (No. 1:14-cv-23105-KMW) granted the employer’s motion to compel arbitration in Nicaragua under the New York Convention, the employee appealed, and the employer moved to impose sanctions. On appeal, the Eleventh Circuit affirmed holding: (1) addressing an issue of first impression, even if the employee could raise a cost-based effective vindication defense to his employer’s motion to compel arbitration, he failed to establish that the costs of arbitration would preclude him from arbitrating his federal statutory claims so as to bar arbitration, and (2) sanctions against the employee were not warranted. 

§ 14–16  Enforcement of Arbitration Awards and Maritime Judgments 

In GSS Group Ltd. v. National Port Authority, 680 F.3d 805 (D.C. Cir. 2012), the court affirmed the trial court’s dismissal of a petition to enforce foreign arbitration awards on the grounds that it lacked personal jurisdiction. 

In Federal Ins. Co. v. Bergeson d.y. ASA Oslo, 2012 WL 3886887, 2013 AMC 1444 (S.D. N.Y. 2012), the court refused to vacate an arbitration award in a charter party dispute because the award did not violate the “manifest disregard” standard for vacating an award. 
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201 49U.S.C. 109
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s diend New
THies Tite 45
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No. 7 of 1961,
203,204 . - 49US.C 109
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Reorganization Plan No. 7 of 1961
Former New
Tito § App. 1 Tite 40
101 . 301
102340 301
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<301
304
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4905C. 109
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that the last sen-
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USC. 1111,
which pertained
o conflicts of in-
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time Commission.
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HISTORICAL AND STATUTORY NOTES

Amendments

2006 Amendments. PubL. 109-304,
§ 3, Oct. 6, 2006, 120 Stat. 1485, rewrote
theitle analysis, which formerly read:

I GENERAL 101
11 VESSELS AND SEAMEN

3101

U MARITIME LIABILITY oot

IV. [RESERVED] Nopresent

sections]

V. MERCHANT MARINE ot
VI, [REDESIGNATED vir}

VIE MISCELLANEOUS' 0101

[BALANCE OF TITLE RE-
‘SERVED]

PubL. 109-241, Title IX. § 901(KI2),
suly 11, 2006, 120 Stat. 565, struck out
the item relating t0 subtile VI. Miscella-
neous and insericd the tem relating to
subiite VII. Miscellaneous.

Purpose; Conformity with Original In-
teat

Fib.L 109-304,§ 2, 0ct. 6, 2006, 120
Stat. 1485, provided that:

*(a) Purpose.—The purpose of this Act
[Pub_L. 103-30%, Oct. &, 3006, 120 Stat
1485, for clasication. see Tabes] & 1o
cample the codifcaen of tle 46, Uit
i Suaics Code, ‘Shipping’ 2 positive
o, by rorganizing and revatig the
Lo caeeoty 1 he ppendie 1o e 46

() Conformity with oritnal 1.
tenterth the codificaton of ey by this
et o et t conform 10 e under-
oo poicy, neat, and purpase o the
Congress i the orignal enacimens, with
Sac amenments and orrections 35 will
remove. smbigeiies, contradicions, and
Ciher mperfctons, n sccordance with
Secion 205(cX1) of House Resohuion Xo.
358, 934 Congres, as macted nio e by
Putlic Law 55554 (2 US.C. 265600

Transitionsl and Provisions

PubL. 109-304, § 18, Oct 6, 2006, 120
stat. 1709, provided that:

“(a) Cutoff date~This Act [Pub.L.
109-304, Oct. 6. 2006, 120 Stat. 1485,
which principally completed the codifica-
tion of this titl, Shipping, as positive
lsw, see Tables for complete classiica:
tion replaces certain provisions enacted
on o before April 30, 2005. If a law

enacted after that date amends or repeals
a provision replaced by this Act, that law
i deemed to amend o repeal, as the case
may be, the comesponding provision en-
acted by this Act. If a law enacted sfer
that date is otherwise inconsistent with
this Act, it supersedes this Act 1o the
extent of the inconsistency.

“(5) Original date of enactment un-

For purposes of determining
whether ane provision supersedes anoth-
er based on enactment later in time, the
date of enactment of a provision enacted
by this Act is deemed ( be the date of
enactment of the provision it replaced.

“(c) References to provisions re-
placed—A reference to a provision re-
placed by this Act is deemed to refer to

B Corponding provsion cnsied
this Act. =

“(@) Laws governing applicailty o
prior smendmenta,This A dock 1ot af
Eectany aw governing the apiiabiy o
an amendment 1o provision eplaced by
his A, monwithstanding he repeal by
1 Ao e oot vas ot
o th extin tha any such aw gov
e the spplicablly of  proviio .
et b s
Spplcablty of the corvespoing prove
Slon cnacied by this Act P
(¢ Regulaions,ordee, and ot ad
minltrative acions—h <egulaon, o
e, o other adminscative acsion n o
et under 3 proviion repaced by i
At continues i lfos under she core
“ponding provision enscied by tis Ack

) Actions taken and offenses com-
miied—An scton taken o an ofene
committed under a provision replaced
et demd 1y e ke o
committed under the ding pro-
vision enacted by this Act.”

Repeals

Pub.L. 109-304,§ 19, Oct. 6, 2006, 120
Stat. 1710, repealed specifed laws, cx.
cept for rights and duties that matured,
penlties that were incurred, and pro-
coedings that were begun before Oct 6,
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TABLE—Complete Codification of Title 46
s Positive Law by Pub.L. 109-304

“This Table shows the disposition of all scctions of former Title 46
Appendix, Shipping, affected by Pub.L. 109-304, Oct. 6, 2006, 120
Stat. 1485, which completed the codification of Title 46, Shipping,
as positive law. Disposition of sections from Tiles 19, 46, 48 and
certain Reorganization Plans are indicated at the end of this Table.
The sections listed in the second column throughout this Table are
sections of new Title 46, Shipping, except as otherwise designated.

Titke 46 Appendix Former Now Til a5
Former New Tiie 46 THo 46 App. unless otherwise
Tite 46 App. unless otherwise specified
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