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Foreword

For years, first as a prosecutor and then as a plaintiff's attorney, it was my job to win cases. I now am a law professor at the Washington and Lee University School of Law, where I teach law students how to win cases. I have seen firsthand how critical effective speaking is to successful lawyering. Verbal persuasion is key for landing clients, impressing supervisors, and winning the day in court.

But lawyers are not the only ones who can benefit from learning how to speak effectively. Mastering this skill will empower anyone, both personally and professionally.

Tongue-Tied America is the best comprehensive guide to effective oral communication available today.

Whether you are an experienced lawyer or politician or someone who has never given a speech in your life, this book will make you a more effective public speaker. Robert Sayler and Molly Bishop Shadel weave together classic rhetorical teaching, modern psychology, and acting tradecraft to educate and empower readers. In clear, straightforward language, the book explains the theory of effective communication, how to translate that theory into action, how the science and art of rhetoric is applied in the real world, and concludes with an analysis of some of the greatest speeches of the nineteenth, twentieth, and twenty-first centuries.

Readers will recognize many of the examples the authors use to illustrate the art of verbal persuasion. The book recounts speeches that have educated audiences, inspired them, and quite literally changed the world. The authors also discuss those speeches that have confused and frightened audiences, or just left them flat. Sayler and Shadel explain in detail what makes these speeches shining moments in history, or moments best forgotten.

In addition to illustrating what makes a speech a success or failure, Tongue-Tied America breaks down the act of delivering a speech into its component parts. The book explains how to overcome the unique challenge of writing for the spoken word. It discusses the importance of theme, structure, word choice, repetition, and how to bring all these factors together to write an outstanding speech. Tongue-Tied America also reminds readers that performing a speech is a physical exercise, and can be improved by training the muscles used during public speaking. The book provides exercises to improve breath control, enunciation, cadence, speed, and volume. The authors also discuss the importance of eye contact, gestures, and movement to effective public speaking. Tongue-Tied America explains how to use graphs, charts, and PowerPoint to add life and color to a speech without letting them dominate or detract from a presentation.

The book’s discussion of rhetoric in the real world remains one of its most valuable sections. The authors take the lessons of effective oral communication they have discussed throughout the book and apply them to the courtroom, the presidential campaign, and perhaps most importantly, the workplace. The chapter on rhetoric in the courtroom provides litigators with the insight and practical advice of trial attorneys with over 40 years of combined experience. The chapter on rhetoric in the workplace encourages readers to find opportunities for informal verbal communication. Sayler and Shadel point out that these informal moments of verbal persuasion can help to build personal connections at work and allow the speaker to receive immediate feedback on the subject of the conversation.

Tongue-Tied America concludes with selected portions of a dozen speeches that illustrate the art of verbal persuasion performed at its highest level. The authors discuss the specific objectives of each speech and why these speeches succeed so completely. Including and discussing these examples of exemplary public speaking is the perfect capstone for a book about effective verbal persuasion. Through these examples the power and influence of the spoken word is made self-evident.

Tongue-Tied America is unique among books on effective verbal persuasion. Its cross-disciplinary approach presents readers with the best of all the disciplines that depend on verbal communication: law, politics, academia, and the theater. It presents these lessons in a simple and direct style that is accessible to all readers and valuable to all advocates regardless of skill level. As more and more Americans rely on the instant written word, Tongue-Tied America reminds readers of the importance of verbal persuasion and that effective oral communication is not a gift people are born with, but a skill that is learned.

Timothy C. MacDonnell

Washington and Lee University School of Law
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Part One

What Makes a Speaker

Persuasive: Lessons from

Classical Rhetoric

We start with an examination of why verbal persuasion is an empowering skill. We then look at the time-honored lessons of classical rhetoric. Part One explains how great speakers in ages past have persuaded audiences, applying their teachings to our modern-day world.


Chapter 1

Our Case:

Why Verbal Persuasion Matters

“In the dark days and darker nights when England

stood alone—and most men save Englishmen

despaired of England’s life—he mobilized the

English language and sent it into battle.”

—President John F. Kennedy, speaking of Winston Churchill1

A.Rhetoric Makes a Difference

Persuasive oratory or “rhetoric”—the ability to verbalize ideas to persuade others—is an empowering skill. If you can say what you think, you can stand out. The ability to express an idea with confidence and clarity can make the difference in a job interview, in a meeting at work, or in conversations with family and friends. It can open countless doors for you in the future and help you make your mark on the world.

Rhetoric also plays an essential role in a healthy democracy. Government “by the people” requires that the people possess some basic understanding of how to speak to one another. The founders of the United States so prized free speech and robust debate that they enshrined it in the First Amendment of the Constitution.2 The fate of the country can rise and fall on how well a candidate—or his supporters—can speak.

Lawyers especially recognize the need to hone their verbal skills. Trial and appellate lawyers must be comfortable arguing a case if they hope to succeed. And nonlitigators—corporate attorneys, tax lawyers, and the like—know that they must be able to speak persuasively to counsel clients or impress their colleagues.

Yet many Americans—and many lawyers—are terrified of public speaking. Many suffer from glossophobia, or fear of public speaking, and avoid it at all costs.3 The few willing to speak may cling too tightly to their notes, pepper the presentation with “ums” or other verbal garbage, mumble, stand frozen, sway, or forget their words altogether. The speech may be hard to follow because of how awkwardly it is written. The speaker may overstate his case, argue unfairly, or bore listeners as he plods through minutiae best left to a footnote. These failings crop up time and again in setting after setting, from informal discussions with family and friends to formal presentations when the stakes are high.

This book addresses why the problem exists, why it matters, and what to do about it.

When public speaking is done well, there is usually a rich payoff. Take, as an example, Franklin Delano Roosevelt’s first “Fireside Chat,” delivered on March 12, 1933.4 America was in the grip of the Great Depression. Jobs were scarce; people were struggling to manage the basic tasks of life, like keeping a roof over their heads or feeding their families. During early March 1933, runs on local banks became common as people feared that their paltry savings might be wiped out altogether. Roosevelt declared a national bank holiday, closing the banks for a short period to allow the breathing space to respond. He then made a radio address to the nation to explain to the American people what had happened. Such an address had never happened before, and the nation tuned in with anxiety.

“I want to talk for a few minutes with the people of the United States about banking,” he began. Roosevelt sounded like a straight-shooter, someone trustworthy, speaking to regular people using everyday language. The speech was remarkable for its pitch-perfect calm. Roosevelt’s pace was measured and sure. His tone was steady, in sharp contrast with the “hysterical hoarders” he described. There was an appealing intimacy to the address: It and the speeches that followed became known as “fireside chats,” as if Roosevelt were sitting by the hearth with his listeners, whom he calls “my friends,” passing time. Finally, the speech was crystal-clear. Roosevelt used common words that people understood. He explained complex ideas in a straightforward way and took his time so that the listeners could follow. As Will Rogers later said, Roosevelt took “such a dry subject as banking and made everyone understand it, even the bankers.”5

The result was profound. Roosevelt’s speech calmed the panic and helped restore stability to the banking system. It gave the country hope at a time when it badly needed it.

Fast-forward 76 years, to 2009. America was once again devastated by a rocky economy. Due to recession, people saw their savings vanish in a matter of weeks. Many lost jobs. Others watched as their homes were sold in foreclosure. On February 10, 2009, Treasury Secretary Timothy Geithner was charged with introducing the Financial Stability Plan, which the Obama Administration hoped would turn things around. Geithner’s task mirrored Roosevelt’s: to calm a jittery stock market and win the support of the people.

Mr. Geithner, while expert on monetary policy, was less expert as a public speaker. His case was difficult to follow because of the complexity of the writing. The sentences were long, laden with jargon (like “the Federal Reserve’s Term Asset Backed Securities Loan Facility”), acronyms, and numerous tongue twisters. He admitted later that he delivered the speech without practice. Rather than speaking conversationally and directly, he read from a script, eyes darting from teleprompter to teleprompter. Shifting eyes (and the swaying that also overtook him) communicated nervousness. Mr. Geithner’s presentation lacked the confidence and conviction that the country needed to see.6

The result: The stock market started plummeting even as the speech was being delivered, with financial stocks dropping 11 percent by the end of the day.7 This simple act of public speaking caused a real-world loss of value to the stock market and missed an opportunity to unify the country.

Effective rhetoric has profoundly affected our history. But the need for oral proficiency extends beyond politics or law. It matters in nearly every setting. We focus in this book chiefly upon prepared speeches, with a special focus on the tasks that befall lawyers, but we also treat verbal persuasion in a broader sense, as any effort to persuade, in any setting, by any speaker. Anyone can benefit from instruction in verbal persuasion because the ability to express ideas can empower us in so many situations.

B.Why Didn’t I Learn This in School?

It is possible to graduate from a good high school, college, even law school, without ever learning basic tenets of oral communication. Rarely, in most schools, will a student have the opportunity to make a speech, much less receive constructive feedback about it. Not all schools lack instruction in public speaking. But it remains true that most students can excel at fine institutions without having to say much.

Why are we not making more of an effort to teach rhetoric? The reasons are several:

1.An Ancient Feud (and a Brief History of Rhetoric)

Rhetoric first became an educational afterthought centuries ago, during a feud between Aristotle and Plato in ancient Greece.

Considering the importance of rhetoric to democracy and to lawyering, it makes sense that rhetoric was born in Greece—also the birthplace of democracy—to help ordinary people plead their cases in court. In the fifth century B.C., Corax of Syracuse wrote the first formulation of the rules of rhetoric, designed to help ordinary people represent themselves in legal disputes.8 In Athens, teachers called Sophists, including Gorgias and Isocrates, set up schools to teach rhetoric. The Sophists were brilliant orators who focused on stylish delivery. These ideas were expanded upon in Greece and Rome by the likes of Aristotle, Demosthenes, Cicero, Quintilian, and Thucydides.9 The most significant work of this period is Aristotle’s Rhetoric, upon which this book is largely based, and which we will be exploring in depth in the chapters to come. Aristotle advocated the teaching of rhetoric, organizing his Lyceum to train students in the art and writing at length about the subject.

But writers like Plato (most notably in a dialogue called Gorgias, which imagines a conversation between the Sophist of that name and Socrates), saw rhetoric as a dangerous thing, causing sophistry to become equated with deceitful reasoning. Plato worried that the gifted and morally flawed speaker could unfairly influence a malleable audience, triggering violence. Plato saw the entire enterprise as akin to snake-oil salesmanship, or an exercise in manipulation. “[R]hetoric is part of a practice created not by art but by the habit of a bold and clever mind, which knows how to act in the eyes of the world. I would call it flattery,” he argued.10 Plato’s views won out, and the teaching of oral advocacy foundered for a thousand years.

In the second century, the Sophists eroded the esteem in which rhetoric was held by fulfilling Plato’s predictions—they focused on flashy style to manipulate audiences rather than to educate them. During the Middle Ages, as Christianity became increasingly powerful, rhetoric was condemned as a pagan art, and the development of rhetoric halted for quite some time.11

Thank goodness for the Renaissance. Interest in rhetoric rekindled during this period, as scholars took up the study of classical Greek and Roman authors such as Aristotle and Cicero. The writings and work of George Campbell, Richard Whately, and Hugo Blair spawned an eighteenth-and nineteenth-century resurgence in Scotland (which became known as the “Athens of the North”) and England.12 In the United States, rhetoric was scarcely taught in the first half of the twentieth century, but it commanded more interest during the second half of the twentieth century, in a movement led by Cornell University.13 In more recent times, colorful rhetoric has flourished in American churches and on the campaign trail. Interest in the tools of oral persuasion has grown in recent decades among trial and appellate lawyers, with instruction provided in major law firms. Rhetorically trained jury consultants have become a cottage industry. And proponents of “New Rhetoric” have incorporated the research of social psychologists into their efforts to persuade.

But even today, one can see reflections of Plato’s skepticism about rhetoric’s legitimacy in modern-day critics of the craft. The fate of rhetoric at Harvard serves as a proxy for what has befallen the teaching of verbal persuasion in the American educational system. In 1806, John Quincy Adams became the first “Boylston Professor of Rhetoric and Oratory,” promoting public speaking as a skill essential to the health of the fledgling democracy. Adams, like Aristotle before him, believed that truth would emerge from the clash of persuasive advocates grappling with public issues. But as time went on, Harvard repeatedly prized the teaching of written advocacy over public speaking, and the Boylston post slowly morphed into a poetry chair.14

And Plato’s worries about the power of rhetoric in the hands of the “bad man” continue to resurface as well, particularly when authoritarian political candidates gin up fear and discord. (We tackle the dangers of rhetoric in later chapters, in an answer to Plato.)

2.The Curious History of Legal Education

One might imagine that rhetoric would find a home in law school. After all, lawyers are in the business of speaking effectively—either on behalf of clients, or to their clients as they offer advice and counsel.

But many American law schools rely on the case study method, first created in the late 1800s by Dean Christopher Langdell of Harvard.15 Under this system, a single professor can teach a large number of students at one time—a beneficial economic model for law schools. The students read judicial opinions and are questioned about these in class via a modern-day version of the Socratic method. The in-class dialogue often has no bearing on the student’s grade; instead, the student is assessed through a single, written, final exam. Most law students receive little training in public speaking aside from those few, humiliating “cold calls” in class that can leave them insecure about their ability to express an idea aloud. Professors in these classes rarely offer students feedback about how to articulate their ideas more clearly, as this is not the focus of the class. A student who does poorly in a cold call may not know how to overcome the problem, and understandably might go out of his way to avoid being called on in the future.

In 2007, the Carnegie Foundation issued a report evaluating the American system of legal education, urging law schools to incorporate training in oral advocacy into the curriculum.16 But oral advocacy classes are expensive, particularly as compared to the Langellian model, which permits one professor to teach hundreds of students at once. To save money, some law schools leave advocacy instruction to adjunct faculty who have practical experience but who may lack training in pedagogical methods. They may teach by simply saying, “Copy me,” without being able to break down why their own speeches have worked in the past, or without considering the students’ own personal styles. They may inadvertently scar a student by focusing on criticism with little regard to how quickly a student can progress and improve. Teaching is not easy under the best of circumstances. Teaching a skill that seems so personal—and can make a student feel so vulnerable—is particularly challenging, especially if it is not your primary job.

To be effective, an oral advocacy class requires a teacher schooled in the substance and mechanics of effective advocacy; hands on, one-on-one attention, including videotaping of speeches and detailed critiquing of performances; and the chance for repetition. If you are designing a course in public speaking, use this book as a guide to help you see what might be improved in a presentation. A suggested curriculum can be found at the end of this book in Appendix A.

If instead you are using this book to instruct yourself, try the exercises suggested within. Videotape your efforts and critique yourself. And seize every opportunity to speak in public. You will get better the more you try.

C.Excellence Is Within Reach

Once you have learned to express yourself aloud, you will find that people pay attention. You will enjoy increased confidence in the classroom, in the workplace, at social engagements—in short, in every aspect of your life.

Students who take the study of rhetoric seriously improve by leaps and bounds in short order. A combination of some tutoring about the building blocks of persuasion and the mechanics of effective delivery pays off quickly, especially for the student who is willing to get back up and try it again. Anyone can learn how to do this. Anyone.

We will start with a quick rhetorical education: a primer on what Aristotle taught about effective advocacy.


Chapter 2

Classical Rhetoric for the

Contemporary Advocate

What do leading scholars of rhetoric teach about effective oral presentation? Despite back-and-forth over the centuries about how rhetoric works, much of classical learning continues to inform good presenters today, as it has for centuries. We will begin our discussion with the teachings of Aristotle, though we view him through a modern lens. In later chapters, we will also tackle the dangers of rhetoric, in an answer to Plato.

A.The Concept of Ethos

Aristotle wrote that a speaker persuades in three ways: by displaying credibility (Ethos), engaging the emotions (Pathos), and projecting clear logic (Logos). Consider this the next time you hear a verbal presentation. Within the first two minutes, you very likely have formed an opinion about how credible the speaker is, how interested you are, and whether you believe him or her. Modern-day social psychologists tell how important these elements are to persuasion, with data-driven studies to prove it. Aristotle did not have had the benefit of social science literature to guide him, but he understood intuitively the significance of credibility, emotional engagement, and clarity to the art of persuasion.


Rhetoric 101

•Ethos: Inspiring trust

•Pathos: Effective use of emotion

•Logos: Persuading through facts and logic



Chief among these “modes of persuasion,” Aristotle said, is Ethos. Ethos is about earning the trust of listeners through your own credibility. Aristotle wrote: “Persuasion is achieved by the speaker’s personal character when the speech is so spoken as to make us think him credible. We believe good men more fully and more readily than others. There are three things which inspire confidence in the orator’s own character: Good sense, good moral character, and good will.”17

“Good sense” requires that you master the material about which you speak. Aristotle emphasized repeatedly in Rhetoric that speakers must undertake a great deal of study both about the subjects they plan to address, but also about their fields generally. For example, he lists “the most important kinds of information which the political speaker must possess,” including an understanding of finance, military matters, exports and imports, the laws of his country, “not only the past history of one’s own country, in order to understand which constitution is desirable for it now, but also to have a knowledge of the constitutions of other nations, and so to learn for what kind of nation the various kinds of constitutions are suited.”18 The point: You cannot be a convincing speaker if you know little about the subject.

If a speaker does not fully grasp the subject, listeners can sense confusion and will lose confidence. And his knowledge cannot be surface level. To explain something in a clear way, he must understand it deeply so that he can make choices about what is important in the topic, what the audience might struggle to understand, where to begin, and what can be left out. This is one of the underpinnings of the Socratic method in modern-day law school—the belief that law students who can explain a legal concept out loud in class will find that they have really mastered the material. We sometimes think we understand a subject, only to discover that some part of it is confusing when we try to speak about it aloud. It is good practice to do the research about your speech topic, and then to try explaining the information aloud so that you can notice the places where you get jumbled. If you give yourself enough lead time, you will be able to do the additional work necessary to smooth out hiccups in your own understanding. It is very difficult to speak with sense and clarity about a topic if you do not feel certain that you understand it fully.

Ethos also requires a speaker to be scrupulously accurate with facts. Audiences instinctively detect cheap shots, overstatements, and efforts to deceive. As Aristotle wrote, “Men have a sufficient natural instinct for what is true. . . . Things that are true and things that are better are, by their nature, practically always easier to prove and easier to believe in.”19 If the audience suspects that you are exaggerating or lying, it will distrust your entire argument. Aristotle wrote that credibility should be measured by what the speaker says, not by what people thought of his character before he begins to speak.20 But we believe the opposite to be true: If your audience has been misled by you in the past, it is unlikely to trust you now. You can imagine this in the context of a law firm: The associate who is unsure of an answer, bluffing his way through a meeting, and later shown to have been inaccurate, will have a difficult time regaining the trust of his supervisors. Judges remember attorneys who mislead them about legal and factual matters. Your good reputation is a precious thing, so you must do all you can to preserve it. If you have an honorable reputation, you will be a more successful advocate.

“Good sense” requires more than just reciting the material to your audience, however. It’s also about making sense of the material—giving it meaning. The best speakers make meaning out of the events they are describing or the material they are exploring for the people they are addressing. Part of your job as a speaker is to have thought deeply about your topic so that you can offer something to your listeners over and above a dry recitation of facts.

The meaning that you make out of the material should be imbued with “good moral sense” and “goodwill.” Aristotle wrote, “Men either form a false opinion through want of good sense; or they form a true opinion, but because of their moral badness do not say what they really think; or finally, they are both sensible and upright, but not well disposed to their hearers, and may fail in consequence to recommend what they know to be the best course.”21 In contrast, a speaker who displays the good moral sense and goodwill required by Ethos tells the truth and wishes the best for his listeners. Aristotle believed that rhetoric is an offshoot of ethical studies, requiring the effective speaker to “understand human character and goodness in their various forms.” The forms of goodness, he said, include happiness, justice, courage, temperance, and generosity.22

The best speakers make meaning out of their subject matter that is positive, constructive, even inspirational—meaning that is “good.” Take as an example Winston Churchill’s June 18, 1940, address to the British House of Commons in World War II. This speech was given during the Battle of France, in which the Nazi army conquered France, the Netherlands, Belgium and Luxembourg. In the speech, Churchill talks about a terrible defeat for the Allied forces and the battles that were to come. But though the news is grim, Churchill makes positive meaning out of these events, delivering this memorable peroration:

What General Weygand called the Battle of France is over. I expect that the Battle of Britain is about to begin. Upon this battle depends the survival of Christian civilization. Upon it depends our own British life, and the long continuity of our institutions and our Empire. The whole fury and might of the enemy must very soon be turned on us. Hitler knows that he will have to break us in this Island or lose the war. If we can stand up to him, all Europe may be free and the life of the world may move forward into broad, sunlit uplands. But if we fail, then the whole world, including the United States, including all that we have known and cared for, will sink into the abyss of a new Dark Age made more sinister, and perhaps more protracted, by the lights of perverted science. Let us therefore brace ourselves to our duties, and so bear ourselves that, if the British Empire and its Commonwealth last for a thousand years, men will still say, “This was their finest hour.”23

Instead of describing the war as a series of defeats, Churchill converts it into an opportunity to demonstrate the valor of the British, “their finest hour.” They are fighting so that “all Europe may be free and the life of the world may move forward into broad, sunlit uplands.” He has taken a terrible situation and transformed it so that it has positive meaning—the happiness, justice, and courage that Aristotle describes as inherently “good.”

Churchill’s speech is also notable because of his inspiring delivery. Aristotle dismissed delivery as “not regarded as an elevated subject of inquiry,”24 but social scientists have shown that audiences make snap judgments about a speaker’s credibility based not just on what a speaker says, but also on how he says it.25 A good deal of Churchill’s credibility comes from his rich voice and the wonderful cadence with which he spoke. This is particularly remarkable, considering that Churchill was born with a lisp.26 Perhaps because of this, he understood the necessity of practicing; according to his grandson, he required “one hour of prep for each minute of delivery.” You can see the text from which Churchill read his speech at https://www.winstonchurchill.org/resources/speeches/1940-the-finest-hour/their-finest-hour/. Note that he had it printed to resemble a piece of poetry, to cue himself about when to take a breath. Churchill used pauses intentionally to land important points. “Those pauses are just part of my trade,” he once said.27 His cadence and tone communicated calm, conviction, and strength. Those things made Churchill credible, helping to establish Ethos. (We discuss effective delivery techniques in detail in Chapter 5.)

If you can find a message that inspires, that provides hope, that demonstrates goodwill and moral authority, then you are on the road to achieving Ethos. These are the kinds of speeches we remember most, those that future generations are most likely to read in school. Aristotle would tell you that demonstrating “good sense, good moral sense, and goodwill” is the task of any speaker. It is a privilege to speak, and to have people listen to you, and you must take that privilege seriously. If you speak as if what you say matters, then you are more likely to say something worth hearing.

B.The Concept of Pathos

The second “mode of persuasion” that Aristotle identified is Pathos, or emotional engagement. Aristotle wrote, “Persuasion may come through the hearers, when the speech stirs their emotions.”28 The effective speaker must “put his hearers . . . into the right frame of mind.”29 No matter the circumstances of the speech, you should find a way to make the topic interesting both to yourself and to your listeners.

Audiences are more likely to be persuaded if they feel emotionally connected to your message. To achieve that, you need to think about who your audience is and why they might care about what you are saying. When choosing your topic, you want to put yourself in the audience’s shoes, to think about their concerns and worries, and what they might get out of the experience. As Aristotle explained, “We must also take into account the nature of our particular audience when making a speech. . . ; for, as Socrates used to say, it is not difficult to praise the Athenians to an Athenian audience.”30

The Hon. John W. Davis made this point in a well-known lecture he gave to the New York City Bar in 1940 called “The Argument of an Appeal.” His advice was directed towards advocates offering oral argument in court, but it is good advice for public speaking more broadly. Using a fishing metaphor, he said,

[I]n the argument of an appeal the advocate is angling, consciously and deliberately angling, for the judicial mind. Whatever tends to attract judicial favor to the advocate’s claim is useful. Whatever repels it is useless or worse. The whole art of the advocate consists in choosing the one and avoiding the other. Why otherwise have argument at all?31

This is sound advice for all public speakers—angle for the audience’s mind. Typically, a speaker will write the first draft of her remarks from her own point of view, focused most on what she wants to say. But the best speaker will then write a follow-up draft, considering things from the audience’s point of view, and focused on what they want to know.

This connection between speaker and audience is the focus of New Rhetoric. This twentieth-century movement incorporates the teachings of psychology and other behavioral sciences into our understanding of verbal persuasion. Writers like Kenneth Burke posited that a speaker communicates best by identifying with an audience, such as by structuring an argument with the audience’s needs in mind, or by using language familiar to that audience.32 Chaim Perelman and Lucie Olbrechts-Tyeca in The New Rhetoric wrote that the chief rule of persuasion is “adaption of the speech to the audience, whatever its nature,” while noting that the audience may be a “composite audience,” made up of different kinds of people, which makes the task more challenging.33

One thing you can be sure of: No matter the audience, it may be distracted from time to time. Attention may wander. It is your job as the speaker to engage the attention and to regain attention back if it flags. With this in mind, we have distilled from the teachings of contemporary social psychologists the following four cannons, which, if followed, make it more likely that your audience will absorb the points you want to make:

THE CANON OF PRIMACY. We are influenced most by first impressions.34 The first few minutes are critical to a successful speech. The audience sizes you up, decides whether you are worth listening to, whether you seem to know what you are talking about, whether the topic appeals to them. You can also be assured that the audience is listening during the first few moments of the speech, and likely to remember what you say. So you should start your speech with some flair to capture the audience’s attention and to make a point that you want them to remember.

THE CANON OF FREQUENCY. We remember best the things we hear more than once. Most listeners need help to retain your central points. In order to follow and absorb your message, audiences need to hear it more than once, in a nonrepetitive fashion.35 If a point is important, spend some time explaining it. Examine it from different points of view. Follow the old adage of public speaking: Tell them what you’re going to tell them, tell them, and then tell them that you told them.

THE CANON OF VIVIDNESS. We are much more impressed by, and apt to remember, that which we have seen as well as heard. Three days after a presentation, audiences remember perhaps 10 percent of what they have heard. That same audience will recall approximately one-third of information if it has been presented visually. But if the information is presented both visually and aurally—that is, if the audience sees it as well as hears it—the audience is likely to retain an impressive 65 percent of the data.36 That is why visual aids—well-crafted PowerPoint, concise notes on an easel, elegant picture boards, animated presentations of actual airplane crash scenes, or the like—are so useful. But the visual aid must be done well. Nothing is more mind-numbing than a 100-slide PowerPoint presentation, delivered with the speaker standing, her back to the audience, regurgitating text. (We discuss visual aids in detail in Chapter 7.)

A speech can also be made more vivid through your choice of language. Tell a story. Use a theme. Strike a memorable refrain. (More about writing in Chapter 4.)

THE CANON OF RECENCY. Although we are influenced most by what we hear first, we remember best what we hear last.37


The Canons of Psychology

•Primacy—Start strong.

•Frequency—Make important points more than once without sounding repetitive.

•Vividness—65 percent recall a point that is both seen and heard.

•Recency—End strong.



It is important to pay attention to emotional engagement, but the classicists warn that it can be overdone. Plato believed that attempts to connect with an audience are perceived as manipulation and “flattery.” If an audience has the same suspicion, then the trust between speaker and audience is broken and your Ethos comes into question. A speaker who tries to persuade by inflaming the audience by stoking fear or anger runs the same risk, because the wise listener will recognize that the speaker is trying to trigger emotions in order to cloud the judgment of the hearers. The lesson? Try to engage—but in an authentic way.

Another caution: If the speaker appears to be driven by his own emotion, rather than reason, the audience may doubt the speaker’s balance and judgment. The speaker’s arguments and conclusions are weakened, and the relationship between speaker and audience is compromised. Howard Dean illustrated this point vividly following his defeat in the 2004 Iowa Democratic Caucus through a now-famous outburst:

Not only are we going to New Hampshire . . . we’re going to South Carolina and Oklahoma and Arizona and North Dakota and New Mexico, and we’re going to California and Texas and New York. And we’re going to South Dakota and Oregon and Washington and Michigan. And then we’re going to Washington, D.C. to take back the White House. Yeah!38

By daybreak commentators were afire with the question, “Do you want this finger on the nuclear button? Is he unbalanced?”39 We suspect this was a problem of the “composite audience” of which Perelman warned. Dean was focused on speaking to the cheering audience present before him, not thinking about how his wild enthusiasm would play to the television audience at home. But it’s also a good example of the speaker’s emotions undercutting his persuasiveness.

Sometimes, the emotion that overtakes a speaker is anger or defensiveness. It can be off-putting to be interrupted during a speech by a skeptical question. But you will be more persuasive if you are able to keep your cool, even in the face of seeming rudeness or aggression by an audience member. Advocates particularly should remember this when the interrupting audience member is a supervising attorney or a judge! It might be wise to follow the example of Abraham Lincoln, who had a practice of managing anger by writing something he called a “hot letter,” which he then would put away, to consider again when he was less triggered. Many of these were later marked with, “Never sent. Never signed.” 40 Or perhaps you might heed the advice of Mark Twain, who famously said, “When angry, count to four; when very angry, swear.” 41 The point of both Lincoln’s and Twain’s practices is to allow space to compose yourself so that you can best consider how to respond with skill. Instead of focusing on the bad behavior of the challenging audience member, treat him with the “goodwill” prized by Aristotle—assume his question is well-intentioned and do your best to answer it. (We do not actually advocate swearing.)

Sometimes, the emotion that challenges a speaker is fear. As Jerry Seinfeld once said, “At a funeral, most people would rather be the guy in the coffin than have to give the eulogy.” 42 Even Cicero, that most famous of Roman orators, was “always very nervous” when speaking. He acknowledged: “I am afraid of seeming either to promise more than I can perform … or to perform less than I can, which suggests bad faith and indifference.” He often so panicked that he cancelled speeches or retroactively revised the published text because he did not like what he actually said.43 (We offer techniques for handling public speaking anxiety in Chapter 5.)

C.The Concept of Logos

Logos is the final of Aristotle’s modes of persuasion. Aristotle wrote, “[P]ersuasion is effected through the speech itself when we have proved a truth or an apparent truth by means of the persuasive arguments suitable to the case in question.”44 Aristotle believed in the persuasive power of clear, concise presentation of facts and logical arguments. Trial lawyers continue to echo this theme.

While most audiences tune out or become confused by an avalanche of facts or by leaps of logic, they respond well to clear logic and a thoughtful presentation of facts. Listeners react positively when a speaker can clearly show why conclusions follow from facts, and what inferences can be made by applying common sense.

The key here is simplicity and clarity. Aristotle wrote about the force of the syllogism,45 which is simply a major premise (“all dogs are friendly”), then a minor one (“Hugo is a dog”), that lead toward an inevitable conclusion (“Hugo is friendly”). The even simpler enthymeme46 is a syllogism that is so obvious that the speaker need not recite the major and minor premises in order to state the conclusion (“all bald men are handsome”). This method of reasoning is known as deductive logic.47

Deductive logic does not apply in every situation, though. For example, imagine that you are trying to argue that a certain kind of medicine does not harm women. In such a situation, you would reach for inductive reasoning, from which a broad generalization is drawn from a series of specific observations.48 If you can show that many women took the medicine and weren’t harmed, then your claim might be credible. If instead you point out that your sister took the medicine and wasn’t harmed, then your argument is less persuasive. Your argument becomes more compelling the greater the number of known, observed facts are, and the more reliable they are.

If you make an argument based on inductive reasoning, don’t rely only on your own personal experience; instead, you would be wiser to draw upon a large-enough number of examples from which to generalize. You will also want to think about how your sample can be criticized. For example, if we were to draw a sample from people at the university where the authors of this book teach, it might not be representative of the population at large—it might include mostly college-age people. This is how a lawyer might attack the testimony of an expert witness as well—if the sample upon which he bases his opinion is flawed, then so too is his opinion.

Our tips for achieving Logos:

KEEP IT SIMPLE. Audiences are challenging animals. They have short attention spans—typically three to four minutes long. When their minds wander, you must recapture their lost attention. And most people are “single-path-processors,” unable to grasp more than one thought simultaneously. Your Logos will be more clear if your speech is linear and pithy.

WORDSMITHING. The classicists placed high value on the writing of that which would later, in some form, be delivered orally.49 While they warned against memorizing or reciting text by rote, they spoke of the importance of concise, powerful writing as an essential part of preparing to deliver an oral argument. The wonderfully crafted sentences, the refrain, the first and last paragraph—these would often be memorized, but then, after much practice, be delivered as if spontaneous. In Chapter 4, we discuss the writing of a verbal presentation, which can include concise outlining for an extemporaneous speech. Logos requires that a speech be crafted and organized in a clear and concise way.

VISUAL AIDS. Good visual aids command attention. They offer your audience a chance to look at something else or (in the case of video clips) hear a different voice. Graphics can revive interest and, if done well, can be persuasive. They make Logos clear. (More about this appears in Chapter 7.)

RESTRAINT. Classicists like Thucydides warned against ranging too far in presenting propositions for acceptance, risking Logos.50 The notion here is to ascertain the narrowest set of propositions that must be established to prove a point, to develop those facts fully, and then stop. When speakers wander out on a limb, the audience is likely to react as follows:

•She must need me to accept this dubious new proposition to persuade me, or else she would not have mentioned it;

•I agreed with the initial essence of her point, but I disagree with where she has now taken it; and

•Therefore, I have lost some confidence in both the speaker and her cause, failings of both Ethos and Logos.

The first oral argument in Roe v. Wade, the seminal case legalizing abortion, offers a telling illustration of a “bridge too far,” the extreme but unnecessary argument. Before a Supreme Court composed of nine men, Sarah Weddington opened by arguing that pregnancy was a pretty disturbing matter to a woman, disrupting her body, her career, and her emotional well-being.51

Weddington needed five votes from elderly men, none of whom, of course, had ever been pregnant themselves, and all of whom had likely experienced the idea of a baby’s arrival as a joyous event. It was at the very least a gamble for Weddington to assume that a majority of Justices would accept an argument that all pregnancy was invasive and distasteful; instead, a more sound argument would note that while pregnancy can be a joyous event, in some circumstances it is not. Ms. Weddington abandoned her initial approach when she argued before the Justices the second time, and prevailed.

PREEMPTION. 52 Preemption means dealing early with opposing points, which Logos requires. Especially at trial, but in many other settings as well, you often advocate positions contested by the other side. There is some instinct here to play the ostrich, to avoid the most persuasive aspect of the opposing position, or to unfairly and inaccurately describe it, so that the speaker can lampoon the mischaracterized argument. That would be a mistake for two reasons: First, the audience will mark you down in evaluating your Ethos. Second, you will miss the chance to meet the point head-on and dissuade the audience from accepting the opposing position with the best you have to offer. For inevitably, they will hear the other side, and it may matter to them. So deal with it forthrightly and fairly.

AVOID LOGICAL FALLACIES. A logical fallacy53 is a flaw in reasoning that leads to a faulty conclusion. It may sound reasonable, in order to trick an audience into believing that the logic is sound, but is misleading.

Some common logical fallacies to avoid:

•Personal attacks: attacking the speaker rather than the argument (ad hominem attack), or unfairly representing/exaggerating the speaker’s position and attacking that (straw man argument).

•Mistaken conclusions: reaching a conclusion that is not the logical result of the premise (non sequitur); making an argument that restates its proposition rather than proving it (circular argument) (e.g., “Vote for me, because I am a winner!”); or inferring that because one event follows another, the first event caused the second event (post hoc, ergo propter hoc). Just because events are correlated with one other does not mean that one event causes the other. For example, imagine children in a specific first-grade teacher’s class are all able to read. This could be because the teacher is very good, or it could be because the children are all the offspring of parents who taught reading at home. Determining causation can be quite difficult. When you see a claim about causation, look for other factors that may be at play; perhaps you are witnessing a correlation, but not causation at all.

•Using shortcuts to evaluate propositions, such as assuming that because two things are alike in some ways, they might be alike in other ways (false analogy), or deeming something to be good based on its origin, even if that origin is irrelevant (genetic fallacy). For example, a commercial in which a beautiful movie star promotes a face cream “Made In America” employs both a false analogy by suggesting that you, too, will be beautiful if you use the cream, and the genetic fallacy of suggesting that the cream is good because of where it was made.

•Making decisions based on instinct rather than logic without questioning those impulses. For example, judging the probability of events by how quickly and easily examples can come to mind (availability heuristic) assumes that something that springs to mind easily must be more important than alternative solutions, when this might not be the case. Another example (transfer) involves using words that have special, powerful meaning within a culture—the “dog whistle” terms that a race-baiting politician might use to whip up support among his followers, for example.

•Asserting that a complex situation has only two possible outcomes (false dilemma). A famous example comes from Lyndon Johnson’s “Daisy” television commercial, a political ad in which a young girl with a daisy is juxtaposed with an exploding nuclear bomb. Johnson’s voice is heard over the image, saying, “These are the stakes. To make a world in which all of God’s children can live, or to go into the dark. We must either love each other, or we must die.” 54

For more thoughts about making your logic clear, turn to Chapter 4, in which we discuss writing a speech.

* * *

We believe that Aristotle’s formulation of persuasion remains the best in the business: To be an effective speaker, you must be credible and trustworthy, engage the emotions, and make your logic clear. The following chapters address how to achieve these three goals.


Exercise: Analysis of Richard Nixon’s “Checkers” Speech

Identify as many logical fallacies as you can in the following excerpts from Richard Nixon’s “Checkers Speech.” 55 This speech was delivered on September 23, 1952, because Nixon, a vice-presidential candidate, had been accused of using money given by donors improperly.

One other thing I should probably tell you, because if I don’t they will probably be saying this about me, too. We did get something, a gift, after the election. A man down in Texas heard Pat on the radio mention that our two youngsters would like to have a dog, and, believe it or not, the day we left before this campaign trip we got a message from Union Station in Baltimore, saying they had a package for us. We went down to get it. You know what it was? It was a little cocker spaniel dog, in a crate that he had sent all the way from Texas, black and white, spotted, and our little girl Tricia, the six-year-old, named it Checkers. And you know, the kids, like all kids, loved the dog, and I just want to say this, right now, that regardless of what they say about it, we are going to keep it.

* * *

Why do I feel so deeply? Why do I feel that in spite of the smears, the misunderstanding, the necessity for a man to come up here and bare his soul? And I want to tell you why.

Because, you see, I love my country. And I think my country is in danger. And I think the only man that can save America at this time is the man that’s running for President, on my ticket, Dwight Eisenhower.

You say, why do I think it is in danger? And I say look at the record. Seven years of the Truman-Acheson administration, and what’s happened? Six hundred million people lost to Communists.

And a war in Korea in which we have lost 117,000 American casualties, and I say that those in the State Department that made the mistakes which caused that war and which resulted in those losses should be kicked out of the State Department just as fast as we can get them out of there.

And let me say that I know Mr. Stevenson won’t do that because he defends the Truman policy, and I know that Dwight Eisenhower will do that, and he will give America the leadership that it needs.

Take the problem of corruption. You have read about the mess in Washington. Mr. Stevenson can’t clean it up because he was picked by the man, Truman, under whose Administration the mess was made.

You wouldn’t trust the man who made the mess to clean it up. That is Truman. And by the same token you can’t trust the man who was picked by the man who made the mess to clean it up and that’s Stevenson. And so I say, Eisenhower who owes nothing to Truman, nothing to the big city bosses—he is the man who can clean up the mess in Washington.

Take Communism. I say as far as that subject is concerned the danger is greater to America. In the Hiss case they got the secrets which enabled them to break the American secret State Department code. They got secrets in the atomic bomb case which enabled them to get the secret of the atomic bomb five years before they would have gotten it by their own devices. And I say that any man who called the Alger Hiss case a red herring isn’t fit to be President of the United States.

I say that a man who, like Mr. Stevenson, has pooh-poohed and ridiculed the Communist threat in the United States—he has accused us, that they have attempted to expose the Communists, of looking for Communists in the Bureau of Fisheries and Wildlife. I say that a man who says that isn’t qualified to be President of the United States.

And I say that the only man who can lead us into this fight to rid the government of both those who are Communists and those who have corrupted this government is Eisenhower, because General Eisenhower, you can be sure, recognizes the problem, and knows how to handle it.

* * *

And now, finally, I know that you wonder whether or not I am going to stay on the Republican ticket or resign. Let me say this: I don’t believe that I ought to quit, because I am not a quitter. And, incidentally, Pat is not a quitter. After all, her name is Patricia Ryan and she was born on St. Patrick’s day, and you know the Irish never quit.




Chapter 3

Types of Persuasive Speeches

“This is going to be prose, and not poetry.”

—President Barack Obama’s Remarks on the Economy,

Georgetown University, April 14, 200956

In addition to mastering the three modes of persuasion discussed in the previous chapter, a speaker will be more effective if he considers the particular rhetorical situation in which he finds himself. The type of speech that you might present at a funeral is not going to be appropriate if the occasion is an argument before the Supreme Court. The speaker must consider the following questions:

•What is my goal for the speech as a whole and for each segment of it? Is it supposed to inspire, or to thoughtfully persuade by clear logic and facts? Does it lay out a roadmap for action? If I intend to achieve more than one of these goals, in what order should I make my appeals, and how much emphasis do I give each one?

•Who is my audience? What do they hope to hear? What are their concerns, worries, biases, and expectations?

•Given the makeup of this particular audience, should the tone and structure of my talk be formal, or is it more important to project warmth and a relaxed demeanor?

•How do I devote enough time to maximizing audience attention, while at the same time establishing certain chief points?

•Should the points I make be almost exclusively positive, or does my cause require some clear and firm rebuttal?

Oral advocacy comes in a variety of flavors. A State of the Union speech and a family discussion of a problem are different enterprises in fundamental ways. They differ, for instance, in their goals, style, strategy, tone, and length. The ultimate challenge facing the great speaker is to be flexible and comfortable enough to adjust to each setting and audience.

Understanding the different types of speeches and how they work can help you accomplish this.

A.Prepared Speeches

Aristotle divided the essential purpose of prepared presentations into three types: the epideictic, the deliberative, and the forensic, each of which is described more fully below.57 The goals, strategies, and styles of these three types of speech differ one from the other. In other words, the three categories of speech do different work, and the able advocate will recognize this. These are not airtight containers. An advocate might mix and match the categories, perhaps beginning with one style of speech and then moving into another. The skilled speaker will keep in mind his exact goal and select the best way to achieve it in each point of each speech.


The Three Types of Prepared Speeches

•Epideictic—to inspire

•Deliberative—to persuade

•Forensic—to analyze



1.The Entertaining or Inspirational Speech (Epideictic Oratory)

When President Obama spoke of “poetry” in the quote that begins this chapter, he was referring to an epideictic speech. The epideictic address is designed to inspire. Examples of this speech include remarks at celebratory occasions, like wedding toasts or commencement addresses, or speeches of commemoration, such as eulogies. The goal of this class of rhetoric is to unify listeners, to bring them together through a shared value or idea; it is less concerned with changing people’s minds.58

Most memorable speeches contain an epideictic element and illustrate some of the themes that a speaker can reach for when tasked with an epideictic address:

•Lincoln’s Second Inaugural Address,59 analyzed in Chapter 12, was aimed at reuniting the country. It did so through emphasizing themes of unity and shared religious values.

•Obama’s “Yes, We Can” speech,60 inspiring faith in the future, also featured themes of unity and the listeners’ shared place in history. This speech, discussed more fully in Chapter 5, illustrates the power of a message of hope.

•Reagan’s Normandy speech,61 analyzed in Chapter 12, illustrates the power of a theme of courage in the face of adversity.

•As discussed in Chapter 12, Churchill’s many speeches before we entered World War II (“Blood, Toil, Tears, and Sweat”62 and the like) were designed to boost morale and emphasized themes of courage and perseverance.

•Martin Luther King, Jr.’s “I Have a Dream” speech63 had the obvious goal of achieving racial justice. Both it and his “I’ve Been to the Mountaintop” speech, discussed in Chapter 12, rely on themes of hope and courage.

The epideictic speech has the following characteristics:

•It is a speech of praise or blame. It is typically given to mark a particular occasion (a wedding, an award ceremony, a graduation, or a funeral). It can be helpful to think of what the occasion represents in order to find a compelling theme (e.g., a wedding is a celebration of love; a funeral is a time to commemorate the generous spirit of the deceased). For example, when Steve Jobs gave the commencement address at Stanford University in 2005,64 he struck a theme of taking risks to find what you love to do in life. This was an appropriate theme for an audience of students celebrating their college graduation, eager to take on the next challenge.

•The audience wants to be moved or inspired; consequently, achieving Pathos is essential. This requires thinking about what values or interests you and the audience share. In the case of Steve Jobs and the Stanford graduates, the shared value was the courage to follow their hearts and their intuitions to achieve great things in life.

•Once the theme has been established in the first paragraph in a way that engages the audience, the epideictic speech then typically proceeds to use a series of stories or illustrations to enforce the theme. These stories can be organized chronologically or by theme. For example, Steve Jobs structured his speech around three stories from his life, all of which shared a central theme of taking risks.

The speech then typically closes with a final paragraph that reinforces the theme and leaves the audience with a feeling of satisfaction at the completeness of the speech. Steve Jobs’s famous conclusion: “Stay hungry. Stay foolish.”

This is a speech that typically is rehearsed and memorized. The occasion usually is formal; therefore, the epideictic speech calls for careful wordsmithing and rehearsal.

For terrific examples of purely epideictic speeches, look at Lou Gehrig’s Farewell to Baseball, or Maya Angelou’s eulogy at the funeral of Coretta Scott King, both reprinted in Chapter 12 of this book. We also use epideictic elements in other kinds of speeches:

•We often use them at the beginning and end of speeches, to capture attention.

•We use them when we tell stories or anecdotes.

•We use them for emphasis, in an attempt to inspire adherence to, rather than mere acceptance of, a point.65

•We use them when we reach out to make amends—when we are being conciliatory.

The epideictic is a necessary part of any fine advocate’s rhetorical arsenal, but some words of warning here. Epideictic advocacy can backfire:

•If it is overused.

•If people think that the speaker is being phony.

•If it conveys the impression that the speaker has lost emotional control.

•If thought to be designed to incite mischief (as Plato cautioned, discussed more fully in Chapter 11).

2.The Persuasive Speech (Deliberative Oratory)

“Deliberative” or “prose” speeches are principally designed to assess policy issues to guide future action. If epideictic advocacy is meant to inspire, deliberative advocacy is meant to persuade by facts and by logic. Political oratory and debate are examples of deliberative advocacy.

At its essence, the persuasive speech should be

•Clear;

•As “simple as possible, but not simpler,” as Einstein once said;66

•Calm and unhurried;

•Balanced and objective in tone, dealing thoroughly and fairly with opposing views;

•Focused on Ethos to demonstrate the speaker’s lack of bias, his knowledge of the subject, and his conviction; and

•Long on Logos; often fact- and statistics-laden for credibility and clarity.

There are at least three warnings for the deliberative presentation:

1.Avoid boring the audience. The authors recently attended an address by a highly decorated professor who read every word of his deliberative effort and literally put five people to sleep.

2.Beware of long or complicated speeches.

3.Do not slant facts or arguments. It can be tempting to mischaracterize or speak dismissively of the opinions of those who do not already agree with you. If you do that, you stand no chance of changing anyone’s mind. Do not design your speech to placate those who already think like you; instead, think of how to reach those who are different from you.

A persuasive speech typically follows this organization

•In the first paragraph, explain what the problem is and why we should care about it.

•Explain your proposed solution to the problem.

•Provide proof that your proposal is a good one.

•Fairly rebut the best arguments on the other side.

•Close with a paragraph that reiterates why your solution solves the problem that concerns us.

3.Legal Advocacy (Forensic Oratory)

“Forensic” or “legal” speeches analyze information to ascertain what happened and what we should do about it. The best example of the forensic or legal speech is found in a trial, in which an attorney will speak about whether to convict or acquit a defendant.

A forensic speech involves a fairly equal mix of Logos, Ethos, and Pathos. The speaker’s credibility (or Ethos) is of paramount significance, particularly in a long trial. So is the speaker’s ability to project the Pathos of fair play, justice, the sought result, and the force of his logic. For a detailed examination of making a forensic speech in court, see Chapter 10.

B.The Impromptu Speech

If you are called upon to make a speech on short notice, don’t be intimidated. You can do it! Here’s what to do:

•Pick a central theme. You need a simple “take-home” message that you want your audience to remember. Think about why your audience will be interested in the message. Start there. (For example, “I am here to update you about the status of our lawsuit on behalf of Mr. Smith against the Widget Company. I think it’s a story you will want to hear even if you are not working on the case directly, because it raises attorney-client privilege issues that might arise in your work as well.”)

•Now make a few points about that central message. Make them in a logical order that will be easy for you to remember, and make sure we can hear when one point ends and the next begins. (For example, “To explain what happened, I need to tell you about three different communications that we had with Mr. Smith. The first took place on New Year’s Day of this year.…” and so forth, punctuating each new point by switching to a new moment in time.)

•Finally, end with a paragraph that summarizes the message again, linking it to the audience. (“So that’s how we were able to protect the privileged nature of Mr. Smith’s communications with us, despite his habit of copying too many people on his e-mail communications. My take-home lessons to you are: (1) Make sure your client understands why he should care about the attorney-client privilege; (2) Explain to him who should be included on email correspondence and who shouldn’t; and (3) Have a conversation with him about the dangers of forwarding e-mail after the fact. That could help you avoid the troubles that Mr. Smith has faced, and all the work we had to do as a result.”)

•Jot down each point on a single sheet of paper in a bullet-point list, using only a few trigger words to remind you of the next thought, rather than complete sentences. If your structure is simple enough, you will be able to give the speech without referring to your notes at all. Then take a deep breath, smile, and tell your audience the story.

C.Answering Questions

Most common here are presentations involving a question-and-answer period, arguments to a court, press conferences, presentations to bosses or boards of directors, government hearings, and the like. See Chapter 10 for a discussion of this sort of presentation in court.

There is often an up-front prepared statement, usually short. The tricky part is answering questions that follow, whether they emanate from hostile or friendly quarters. To succeed in this, keep in mind the following:

1.Answer the question head-on first, then explain. The speaker should never say, “I’ll get to that later.”

2.Be brief. There is power in a pithy statement. Resist the temptation to continue to rattle on, which will undercut the elegance of your answer. A succinct answer packs a greater punch than one that ends with a whimper (“uh, so, yeah, umm, that’s the answer, so?”).

3.Keep it simple—A straightforward speech is easier for a speaker to deliver, and also easier for a listener to digest. Simplicity also helps to minimize the force of interruptions, compelling discipline in one’s responses to audience questions. A simple speech also saves time—no longer does an advocate have to constantly check the clock out of fear that she has gone on for too long.

4.Candor—Don’t fight the obvious. Concede what you must. Then explain why that conceded point is outweighed by other considerations.

5.Anticipate questions—Study lists of most likely questions, and practice with a mock Q&A session with colleagues.

6.Be selective—Prioritize the most important points; pay attention to credibility. It is equally crucial to be selective in quantity; otherwise one may induce sleep by rattling on about more than folks want to hear (which diffuses one’s main points).

7.Admit when you do not have the answer.

8.Make certain you understand the question, especially the garbled one.

9.Answer the question that you have been asked, rather than answering the question that you wish you had been asked. Audiences distrust speakers who dodge a question. Squirming away from a question erodes Ethos.


The Four Common Settings

•Prepared—Address to a court; presentation about a cause

•Impromptu—speech on short notice

•Q&A—Short, prepared remarks followed by responses to questions

•Informal—Relaxed, conversational exchange



D.Informal Presentations

Most of us engage in informal “presentations,” such as group discussions, panels, committee meetings, or meetings with friends or family. Such exercises require mastery of two qualities: human relations skills, plus proficiency in oral communication. What follows is a list of the top ten tips for speaking informally:

1.All speech of this nature invites some preparation, usually extensive. You will be more persuasive if you have facts to back up your opinion; if instead you make an argument based on your gut reaction to something, you are unlikely to persuade listeners whose guts tell them the opposite.

2.Ethos—trust in the speaker—is important. If you pretend to know facts that you don’t, or if you attempt to win by shouting down or belittling the other side, you will lack Ethos. You may win the shouting match, but the person with whom you were speaking is not going to be persuaded.

3.Usually it is more effective when these remarks are “natural,” uncanned. You must appear genuine to be persuasive.

4.Projecting warmth is rewarded.

5.Cooperative tone matters.

6.The ability to compromise—the ability to “disagree without being disagreeable”—is often required.

7.Use of humor, especially self-effacing, sometimes is engaging.

8.Expressions of praise for others is helpful where it is warranted.

9.Asking questions shows your interest in others’ point of view.

10.Listening is key. You will not be persuasive if you are doing all the talking. You are more likely to persuade if you listen to what others have to say, and if you consider things from their points of view. Listening will give you access to valuable data that can help you see how to frame your argument, and might cause you to realize that your own position needs to be adjusted in some way.


Exercise: Make an Impromptu Speech

Look at today’s newspaper. Pick the first story you see. Take 30 minutes to prepare a three-minute impromptu speech about any topic raised in the story. Make sure that you have a central message, three points to support the central message, and a strong opening and closing paragraph.




Part Two

Getting from Here to There:

The Nuts and Bolts of

Speaking Effectively

The task of speaking well involves more than simply understanding the goals of persuasion as taught by the masters of classical rhetoric. That basic grounding is essential, but an equally vital step is to translate those lessons into action. How do you achieve Ethos, Pathos, and Logos? Part Two will take you through the nuts and bolts of writing a persuasive speech and delivering it well.


Chapter 4

Writing a Persuasive Speech

You sit waiting to hear a speech. The speaker rises nervously, clutching notes, and scurries to the stage, to the safety of the podium. She fixes her gaze firmly upon her papers, and this is what you hear:

The presence of Polonium-210 in tobacco is of particular concern because it is one of the most radioactive isotopes, and even a very small dose can have devastating consequences. An extremely rare metalloid that occurs naturally in Uranium ores, Polonium was discovered in 1898 by Marie and Pierre Curie and named for her homeland of Poland. It has several radioactive isotopes, the most common of which is Polonium-210 (210Po), an alpha emitter, which means that it releases a high-energy Helium ion (4He) in its radioactive decay. Alpha radiation is innocuous so long as it remains outside the body, but internally alpha particles are, generally speaking, the most hazardous form of radiation. Polonium-210 is a product of the natural Uranium-238 decay series; the parent isotopes include Radium-226, Radon-222, and Lead-210. Polonium-210 itself decays to the stable isotope Lead-206 (plus an alpha particle). The isotope has a half-life of 138 days, which is short when compared to the 4.5 billion-year and 1,600-year half-lives of Uranium-238 and Radium-226, respectively. Its short half-life means that the isotope is very “hot,” emitting alpha particles at a rapid rate. And since smokers are exposing themselves to new doses with each cigarette, a constant cycle of exposure and decay is played out in the lung.67

This is fine academic writing, but difficult to process if you are hearing rather than reading it. The scientific terminology is tough to understand; the sentences are very long; the words are hard to pronounce. Now imagine the speech again, but this time it proceeds as follows:

Would you brush your teeth with Uranium or drink a glass of the stuff every morning with breakfast? Of course not. But every day, millions of people voluntarily expose themselves to toxic radiation by lighting up a cigarette. Cigarettes contain a radioactive isotope called Polonium-210. It emits a kind of radiation that is harmless outside the body. But if it gets into the body—if you suck it into your lungs by inhaling it through a cigarette—you expose yourself to one of the most deadly forms of radiation out there.

Which speech would you rather hear? Which would you rather say?

Here is the point—a speech is not an essay. Writing for speaking is wholly distinct from writing for reading. If you compose a text that is meant to be read, then you know your reader can take it slowly, reread the part she did not understand, look up an unfamiliar word, take notes, and retrace it until she gets it. But writing meant to be spoken takes a different shape. The listener must get it the first and only time around. A speech has to be sufficiently interesting so that we want to expend the energy required to get it in our heads; clear enough that we can understand it; and simple enough to show how the ideas are connected.

A.When “Writing” Isn’t Writing

Some speeches (such as a State of the Union address) demand that every word be carefully crafted and memorized. Others will sound more natural—and be easier for the speaker to remember—if you have a few key points in mind that you are simply going to explain to the audience. In those speeches, the order of the ideas is very important, but it is not terribly important if every word comes out faithfully as written. The authors of this book, who are both lawyers and law school professors, both tend to use a combination of some crafted sections juxtaposed with extemporaneous paragraphs in the speeches and lectures that they deliver. When we speak of “writing” the speech, we sometimes mean devising the bullet-point list of notes that help us remember the order of points, rather than composing written remarks that can be reproduced later. Even for the most extemporaneous-sounding speech, though, you must take the time to craft an effective structure, and you must have some understanding of the sorts of words that work best for a verbal presentation.

At its most basic level, a speech should have three clear parts—beginning, middle, and end. Each does different work.

B.The Beginning

Your beginning needs to grab the attention of the audience. Its purpose is to orient audience members to the type of speech yours will be and why they should listen to it. Audiences tend to decide during the first 30 seconds of a speech whether they want to continue to listen, so you need to give some thought to why your audience should care about what you are saying.

Listeners need a way into your topic. Give them a reason to want to connect with your words.

Often, the “way in” will be whatever is most interesting about your topic. Ask yourself, Why do I like this topic? What made me want to discuss it? That should give you some sense of why your audience might like to hear it as well.

Suppose you are speaking to a group of law students. You want to encourage them to clerk for a judge after graduation. If you look at the website of the University of Virginia School of Law and fashion your speech based on what you see there, it might start something like, “Last year, 51 members of the graduating class went on to clerk for judges. Fourteen of them clerked for judges on the United States Courts of Appeals; 34 of them clerked for United States District Court judges; and 3 of them clerked for state court judges.”

If you lead like that, you will have your audience dozing in no time.

Instead, why not reach for the most interesting aspects of the job, perhaps harkening back to your own days as a judicial law clerk if, in fact, you have been one?

Imagine a job like this. You are the right-hand man (or woman) to one of the most powerful people in the United States—a federal judge. You are the one the judge consults with when he’s puzzling over difficult cases. You spend your time crafting judicial opinions that will have an immediate, direct impact on people’s lives. You sit in on trials and oral arguments; you meet prosecutors and police officers; partners at law firms butter you up; newspapers call you but you decline to speak with them because there’s a media relations office to handle that. And you are only 25 years old. That’s what it is like to be a judicial law clerk.

That is an opening more interesting to listen to, and easier to deliver.

Take the time to craft a strong, catchy beginning. It can also help assuage stage fright and improve your performance. If you know your opening is strong—that your talk begins with, for instance, an entertaining anecdote—then you can start off with confidence. Your audience will pay attention, and you will think to yourself, “Hey, this is going pretty well!”

Wonderful things can happen after a strong start.

C.The Middle

The middle is where the work is done. It is where you make your argument, support your points, and teach your audience. Here is one thing to keep in mind, however: When your audience does not understand you, it will stop listening. To make it understandable, the middle of your speech must be clear. In order for it to be clear, a complicated idea or process needs to be broken down into its simpler elements.

1.Simplify Your Structure

Your structure needs to be clear and logical for an audience to reasonably and readily hear and digest it. The speech that begins, “I’ve just got three points” is going to be much more successful than the one that tries to tackle 20.

Remember, the brain can only hold so much—three points are about all we can manage, maybe four, five only on a really good day.

But, you say, “I have a hundred things that I need to cover in this talk!”

Okay, don’t panic. Here’s what you do:

a.Brainstorming.

To begin, write the first draft of your script by dumping thoughts onto the page, without worrying about censoring them or ordering them logically. Just get it out so that you have a start. You might write it so that it sounds like the way that you speak, or like a letter to a friend, or perhaps your first draft is simply a list of bullet points reminding you of the material that you could cover in your talk.

b.Group your ideas into a few memorable points.

Now wade through the material again and start to give the information a shape. Check to see whether any thoughts that ought to be grouped together are not and then reorder them if necessary. Can you organize your various topics into a few main ideas?

For example, if you were talking about this section of the book, you might want to say you are going to talk about (1) a speech’s beginning; (2) the middle; and (3) the end. Within each of those categories you will aggregate several subpoints, but giving your audience the bigger structure of just three big topics makes an otherwise unwieldy topic more manageable.

This organized version of your brainstormed ideas is your second draft.

c.Delete what you do not need.

Next, cull—cross out all information unnecessary to make your point. You may know everything from soup to nuts about your topic, but if you tell us all that you know, you will either bore or irritate us. Think of the most dull lecture you ever endured in college. Imagine what that lecture might have been like had the professor cut the minutiae, the digressions that he thought sounded weighty—all of the overwhelming bits of information that no one could possibly be expected to retain.

To figure out what to delete, think about the audience to whom you are speaking. In the preceding drafts, you have been focusing on the material from your point of view—you have thought about what you know about the topic and how to give that information a shape. This next draft requires you to consider the material from the point of view of the audience. What do they already know, and what do they want to know? Why are they listening to you? Answering those questions helps you figure out what you need to include.

Lawyers make the mistake of overloading oral presentations with too much information all the time. A lawyer is likely to have crammed everything into his written brief in an effort to anticipate and rebut every argument the other side might make. The brief is chockablock with footnotes and case citations. The day for oral argument arrives. If that lawyer marches into court and proceeds to slog through all of those footnotes, the judge’s eyes will glaze over.

The judge wants to know who should win the verdict, not who has the most footnotes in his brief. So what the lawyer needs to do in oral argument is to provide the most streamlined argument in support of his proposition that he possibly can. The judge can read the footnotes on her own time if she chooses.

Good writing is rewriting—by this time, you have probably written three drafts already. Going through multiple drafts also helps you start to memorize your text.

d.Find a theme.

At this point, you know the material well enough to be able to identify your central message. That central message is the theme of your speech. A way to test this: Can you deliver your speech in one sentence? How about in one jazzy phrase? That’s your theme. You should use that theme in your first paragraph, expand upon it in the middle of the talk, and return to it in the last paragraph. (This is the point at which you may be able to craft your first paragraph, by the way. It can be easier to find that catchy beginning after you have messed around with the middle for a while, in search of the theme you want.)

As you look for a theme, think about the audience and what might appeal to them. Speak their language. Find a theme that connects people to the information you hope to relay.

e.Outline the argument; try it aloud.

One more look at structure! As you weave your theme into the remarks, continue to refine the organization. Outlining can be a useful way of structuring your speech. It should look something like this:

I.First point

A.Support

B.Support

C.Support

II.Second point

A.Support

B.Support

C.Support, etc.

Going through this exercise shows visually whether your thoughts are grouped together logically.

Practicing out loud can also help you find gaps in logic. Try a run-through of your speech without looking at the notes. If you can’t remember what comes next, that’s a good sign that the structure of that section needs to be tightened.


A Suggested Plan for Writing a Speech

•Brainstorm. Write down everything you think you might want to cover in your talk.

•Cluster. Group your ideas into a few points (aim for three).

•Cull. Delete what you don’t need.

•Find a theme—a central message that will connect with the audience.

•Sharpen. Hone your logic through outlining; begin to rehearse aloud to make sure ideas flow logically.

•Tighten language. Use words you can pronounce; eliminate jargon.

•Highlight important points through stories, metaphors, refrains, sensory language, or taking more time to explain the idea.

•Craft the beginning. Orient the audience; grab its attention.

•Craft the ending. Deliver the important point one last time; often refers back to the beginning.



f.Dwell on the most important points.

We need time to process your most significant points. It is not enough just to race through checklists of 3 (or 4 or 10 or 12) points you intend to make—if you said it but we did not get it, it is as if you never said it at all. Instead, heed the old aphorism of public speaking: “Tell them what you’re going to say, say it, and then tell them what you said.” Scan your outline and pick the top three points that you want to make. Circle them. Now make sure to spend the bulk of your time on these, persuading as to each.

You can do this in various ways. You can start in an introductory section by saying that you are going to tell us these three points, then tell us about them in the middle, and then remind us once again at the end that this is what you have talked about.

Another approach is to take time in the middle of your speech to support/illustrate each of your points with examples. Letting the audience work through your examples bolsters your argument. It also gives your audience time to process your point in a way so that it will stick.

Instead of examples, you might choose to use an analogy, anecdote, metaphor, sensory language (language that evokes the senses, such as “the salty smell of the ocean”), themes, or refrains. (The next subsection says more about each of those devices.)

2.Hone Your Language

Language must be simple enough to be understandable, but vivid enough to engage and make an impression on the listener. This requires yet more drafts. Here is what to look for:

a.Keep sentences straightforward.

Your audience must be able to follow what you are saying without having to pause to diagram the sentence to figure it out. Forget about all that you learned in high school English class about making sentences complex. Instead, think: subject, verb, object. Vary this pattern only when something requires a more complex treatment in the interest of clarity or precision. It is much easier for audiences to process plain sentences that proceed in a straight line rather than those that twirl around on themselves, so that one loses the head of the thought by the time one reaches the tail.

b.Keep paragraphs straightforward.

Take those straightforward sentences and put them into straightforward paragraphs. No confusing digressions!

If instead you start one thought, then sort of drift off into a second thought without finishing the first, and then finally ten minutes later get around to finishing the first thought, here is the result: Some will have heard the beginning of the thought but will have tuned out before you finally get to the end, so they will not understand your point. Others will be distracted when you began the thought and will not have heard it. Now they hear the conclusion, unsure how you arrived at it. And yet another group was distracted by the digression in the middle and is not sure whether that is key or whether it was the original thought that merited most attention. When writing for speaking, you need to start and end your thought in the same passage so there is no confusion. An example:

[The right way]: “Snacks are important for small children. Their stomachs are smaller than adults’ stomachs are, so they cannot eat as much food at meals as adults can. That’s why they are likely to get hungry in between meals, before an adult might. So it is important for a caregiver to have healthy snacks on hand mid-morning and mid-afternoon in order to tide the children over. If you do not, you may have a tearful toddler on your hands.”

[The wrong way]: “Snacks are important for small children. They get hungry between meals—well, really, who doesn’t? Haven’t we all had the experience of sitting in a class or a meeting and suddenly your stomach is growling and you sort of look around hoping that people will think it is someone else’s stomach, not yours? I sometimes will close a notebook with a bang or start typing more frantically on my laptop in order to cover up the noise! So that’s why you need to feed kids snacks.”

c.The power of the pithy statement.

Short sentences are easier to deliver because

•There is a natural place to take a breath (at the end of the sentence);

•It gives you a spot at which to pause (also at the end of the sentence); and

•It suggests a place to vary your pitch, pace, and volume (as you start the next sentence).

There is power in the short, punchy sentence. Try delivering these two paragraphs out loud, the first of which has sentences that go on and on, and the second of which has straightforward, short sentences:

[Overly complex sentences]: Samuel Langhorne Clemens, better known by his pen name of Mark Twain, was a prominent American humorist, writing during the mid-to-late nineteenth and early twentieth centuries. Throughout the early days of his career he wrote newspaper articles and travel logs, which documented his adventures from his travels as a young man to the American west, the western frontier, and Hawaii and about his extensive travel around the world from the salons of Europe to the Dead Sea and beyond. His books, which included The Adventures of Tom Sawyer, The Adventures of Huckleberry Finn, and The Prince and the Pauper, became wildly popular with many critics as well as common citizens who ordered his books in droves via a subscription service.

[Simple sentences]: Mark Twain was one of the best-loved writers of his day. He started his career by writing newspaper articles about his travels. He wrote about his adventures all over the world, from California to Calcutta. But we love him most for his books. The Adventures of Huckleberry Finn, The Adventures of Tom Sawyer, or The Prince and the Pauper—these stories made him famous. These are stories to remember.

So this is your next draft—look at your script, find sentences that are longer than a line or two and cut them in half. Try confining yourself to one thought per sentence. Do not string sentences together. Let each sentence stand on its own. Your authority and presence rise measurably with this simple adjustment.

d.Use sensory language.

Listeners will remember what they can feel, hear, taste, touch, and smell. If you tell your story using language that evokes these senses in your audience’s imagination, they will remember what you have said much longer. Compare these two paragraphs, the second invoking sensory language:

[No sensory language]: Ladies and gentlemen of the jury, we are here today because Mr. Jackson burned down his factory. He did this because he needed money, and he thought he could get it from his fire insurance policy. That policy is a contract between Mr. Jackson and the first insurance company. He hasn’t upheld his end of the contract, though, because he agreed in that contract not to burn down his building.

[Sensory language]: Ladies and gentlemen of the jury, let me take you back to the night of November 1 of last year. On that night, the evening was cool, so Allison Hanson decided to take her dog for a walk. As she walked along, she could smell the crisp, fall air and hear the leaves crunching beneath her feet. But when she turned onto River Road, she noticed something new. She didn’t just smell the cool air anymore—she could smell smoke. And she could hear something, too—a crackling, and then a huge, frightening, crashing sound. And then she saw it. Mr. Jackson’s factory was burning down. It was swallowed in huge, red and orange flames. The smoke made Allison’s eyes itch and burn, but she will tell you that she could see that the fire was huge. She could feel it, and it was hot. It frightened her.

When you are looking for the right place in which to insert sensory language, seek the point that seems most important to you. What is the idea you most want us to remember? That is where to stop and spend some time explaining the point. That is a wise time to insert sensory language, to give us a chance to digest the idea.

e.Use catchy phrases and refrains.

“Ask not what your country can do for you; ask what you can do for your country.” “I have a dream.” “If the glove doesn’t fit, you must acquit.” “Yes, we can.” We remember these phrases and refrains because they sound good; they are catchy; they are short; they encapsulate the point. They roll off the tongue.

If you can think of a vivid, crisp way to articulate your main point in about ten words or less, you have the makings of a fine refrain. A refrain will stick in your audience’s memory long after the speech ends.

If you decide to use a catchy phrase or refrain, make sure you emphasize it through your delivery. Do not say it like it embarrasses you—have fun with it. In order to deliver a refrain with conviction and confidence, you must feel comfortable with it. It has to feel right to you. You must work from the core of your own experience. For example, in his famous “Yes, We Can” speech, Barack Obama refers to slavery, Martin Luther King, Jr., and John F. Kennedy, and he does so in the cadences of a preacher. President Obama can reference these things because he has a connection to all of those influences in his personal background.

As you write the script, look to personal influences, to your core. Do you have a Southern lilt or Brooklyn-ese in your background? That might help you find the right pattern for your refrain. Use it.

f.Choose the $1 word instead of the $10 word.

Often in academic and legal writing, we feel an urge to choose the most complicated word to telegraph intelligence and authority. That is absolutely the wrong call in public speaking. If you choose fancy over a plainly spoken word, you will run into problems.

First, the fancy word is often hard to pronounce. Try it yourself—“He overly utilized barking out multisyllabic words,” versus “The guy just never tired of great, big words.”

Second, if you reach for the fancy word, you run the risk that people will not follow. Some will not know what the word means, and those people will miss your point. Some might be able to guess the meaning from the context, but they may feel annoyed that you are talking above them, or feel left out of the conversation, as though they do not have a right to be there, since they are not sure of the vocabulary. Others will know what the word means but will have to pause to remember the precise definition. In that moment you have lost them. Once you lose attention, even briefly, it is difficult to retrieve it. So why say “exogenously” when you could say “outside of”? Why ever describe something as “discursive” instead of “rambling”?

Also be wary of jargon. Instead of using an acronym, for example, use the full version of the title. Try to replace terms of art with plain English. If you must use jargon—for example, if the whole point of your talk is to teach the audience new terms—consider writing the unfamiliar term on a blackboard with a definition, leaving the visual aid visible throughout your talk. That permits others to glance at the unfamiliar word and understand it without losing the flow of your comments.

g.Use analogies, anecdotes, and metaphors.

A personal story, well told, can bring your speech to life. Audiences care more about stories than they do about dry facts or lifeless theories.

Be careful when using metaphors or telling stories that they are appropriate and support your point. Forgo the interesting story that does not actually belong. Otherwise, the audience will walk away thinking, well, that was a good story, but what did it have to do with global warming (or the price of tea or whatever your topic might be)? The audience might say, Gee, I really enjoyed that story about his first day in kindergarten, never realizing that there was a greater significance to your talk. Your cute story must support your point, not upstage it.

Also, stick to only one story or metaphor. If you have more, the audience will try to unravel the web of analogies and may lose you. For example:

Ladies and gentlemen this reminds me of a childhood accident. I was running through my house and I broke my mother’s favorite plate, which stood on our table in the front hall. I desperately fumbled with the pieces trying to put them back together, but those pieces would not fit. In this case, the pieces just don’t fit together. And just like a house on stilts, when one support leg fails the entire house topples over. This case has lost its support legs and is falling into the sea. And it is your job, ladies and gentlemen, to see through this house of cards.…

What a mess.

Be careful not to overplay the Pathos card. If the subject of your story is parallel to the point of your argument, then you will have us enthralled. But if your tangential story is about a child dying or a similar tragedy, the audience may think and resent that you are trying to manipulate emotions rather than make your case.

So in addition to simplifying logic and sentence structure, you have now learned that you need to make yet another round of edits for word choice. Look for spots to add sensory language. Consider adding a theme or refrain. Use plainspoken words. Strip away the jargon. Look for the opportunity to add one perfect story that supports and illustrates your main thesis or strongest point.

D.The End

The finale leaves a lasting impression, and, fairly or not, can make or break your speech. If you end with a bang rather than a whimper, we will overlook that flub in the middle where you forgot your place and became tongue-tied. If you swallow your ending and slink off the stage, seemingly embarrassed about the whole enterprise, then we will think, “Well, that didn’t go very well, and clearly he didn’t know a thing about what he was supposed to be talking about.”

The close is your chance to make your chief point one last time. In order to do that, you need to be razor-clear on how to say it. You should be able to distill your most important point into a single sentence, and you should also be able to say what it has to do with us.

Is your main point, “Throw that lying, cheating scumbag in jail”? Is it, “Start recycling, now!”? Or is it, “That’s why this part of contracts law works the way it does, and now that you understand that, you’ll be able to understand something really interesting that we will grapple with next week—stay tuned”?

Whatever you want us to take away from your speech—what we should have learned, or what you want us to do—that should be made abundantly clear to us in this final moment.

We said right off that it is of paramount importance to start your speech with a bang. It is equally important to write a compelling close so that you know how to exit gracefully and with force. Even if it’s as simple as, “Look, here’s the point. Think about adopting a dog. It’ll do you a world of good.”—that can be delivered with confidence and conviction. And then we will know that you are finished and it is time for us to applaud.


Exercises

a.Exercise One: Rewrite Timothy Geithner’s Financial Stability Plan Speech

The following is an excerpt from Timothy Geithner’s introduction of the Financial Stability Plan, delivered on February 10, 2009, which we discussed in Chapter 1 of this book. How would you rewrite this to make it easier to say? Try shortening sentences, eliminating jargon and acronyms, and avoiding tongue-twisters.

Third, working jointly with the Federal Reserve, we are prepared to commit up to a trillion dollars to support a Consumer and Business Lending Initiative. This initiative will kickstart the secondary lending markets, to bring down borrowing costs, and to help get credit flowing again.

In our financial system, 40 percent of consumer lending has historically been available because people buy loans, put them together and sell them. Because this vital source of lending has frozen up, no financial recovery plan will be successful unless it helps restart securitization markets for sound loans made to consumers and businesses – large and small.

This lending program will be built on the Federal Reserve’s Term Asset Backed Securities Loan Facility, announced last November, with capital from the Treasury and financing from the Federal Reserve.

We have agreed to expand this program to target the markets for small business lending, student loans, consumer and auto finance, and commercial mortgages.

And because small businesses are so important to our economy, we’re going to take additional steps to make it easier for them to get credit from community banks and large banks. By increasing the federally guaranteed portion of SBA loans, and giving more power to the SBA to expedite loan approvals, we believe we can turn around the dramatic decline in SBA lending we have seen in recent months.

b.Exercise Two: Read Aloud

Read aloud Lou Gehrig’s “Farewell to Baseball,” Maya Angelou’s “Eulogy for Coretta Scott King,” or Martin Luther King, Jr.’s “I’ve Been to the Mountaintop” speech (contained in Chapter 12 of this book). What sensory language do you notice? What is the theme of the speech? Why are the first and last paragraphs impactful?




Chapter 5

Performance Techniques:

Bringing a Speech to Life

You have written a dazzling script.

•You have the right topic.

•Your beginning really grabs the listener and your ending delivers a knock-out punch.

•You have edited the text to a few central points.

•Your thoughts are grouped logically.

•You have devoted the right space to important points, taking more time to explain complicated things or things you want the audience to remember.

•Your writing style is straightforward and concise.

•You use short sentences and plain English.

•You have made excellent use of sensory language and anecdotes to make your speech vivid.

What now? Put the script down.

You will want to do more with your script than simply bury your face in notes and read them. You risk boring the audience, and you will not have achieved your goal of convincing them. It is not enough to write out even wise thoughts and then recite them into air—if we do not listen and understand, it is the same as a speech never given.

To score points, you must sound like a human being—like yourself. The more relaxed and confident you are, the more confidence your audience will have in you. You will draw them into the story, and they will want to listen to you.

But here is the challenge—public speaking is not a natural act for most of us. It is about as unnatural as it gets. There you are, standing up in front of a crowd that is studying you more intensely than in ordinary conversation (where such intense staring would be rude). The paradox: You must sound conversational, but of course this is not a conversation.

In conversational discourse, you do not think about what to do with your hands and feet. When you give a speech, suddenly your feet take off wandering and your hands feel bigger than garbage can lids and you don’t know where to put them.

In normal conversation, the voice has different notes—few people naturally speak in a monotone. You rarely think, in conversation, about meaningful pauses or varying your volume. In contrast, when you give a speech, your voice box can freeze up, and suddenly, there you are, squeaking along on that one note, stuck at one volume level, racing through your speech at a single pace as fast as you possibly can.

Cicero, the greatest of the Roman orators, struggled with this very question. According to Cicero, rhetoric relied on five principles:68

1.Invention (inventio: seeking out creative lines of argument);

2.Arrangement (collacatio: structuring points logically);

3.Style (elocution: diction and style);

4.Memorization (memoria: speeches were memorized but delivered as if extemporaneous); and

5.Delivery (actio: physical delivery).

The first two of these five principles (invention and arrangement) focus on the writing of the argument, but the final three (style, memorization, and delivery) are about the presentation. Cicero prized an elegant, confident delivery, which he modeled in part on what he learned about theatrical performance through his friendship with the best-known actor of his day.69

Like Cicero, modern-day advocates can learn a great deal about performance from the world of the theater. The following is a simple method many actors use when trying to determine how to “act” a monologue that can be helpful when trying to perform a speech of your own.

A.Break It into Beats

Imagine an actress tackling a monologue. This actress is auditioning to play a high school student who has just failed an exam. She has been handed the script for an audition and has only 15 minutes to parse it and figure out how to deliver it.

She squirrels herself away in a corner. She takes up her pen and begins to look for “beats,” or chunks of action. She is trying to figure out where her character changes course or perceives a new emotion—where the “beats” are. What is the character thinking as she speaks, and how do those emotions differ? A beat is the smallest unit of action in a play, and once the actress knows where the beats are, she begins to understand the structure of the script with which she is working. Here is her script:

I can’t believe I flunked again! Mom is going to kill me! I know—maybe I just won’t tell her. No, that’ll never work—Mom knows my teacher because they’re in the same yoga class. She’ll definitely find out in the end. Well, I guess I’ll just bite the bullet and tell her.

The auditioning actress must first decide what is going on with the mood of the character. First she’s freaked out—panicked—that is, “I can’t believe I flunked again! Mom is going to kill me!” But in the next line, “I know—maybe I just won’t tell her,” she thinks she has come up with a solution to the problem. That is a new beat. Her intention has shifted—she isn’t just panicking; she’s going to make the problem disappear.

The next beat is, “No, that’ll never work—Mom knows my teacher because they’re in the same yoga class. She’ll definitely find out in the end.” That is distinct from what came before; now she is rejecting the idea that seemed promising a second ago.

And then the final beat, “Well, I guess I’ll just bite the bullet and tell her.” She decides to fess up. That is yet another beat.

You have beats in the speeches that you deliver as well. Let’s return to the script from Chapter 4. Here is the cigarette speech, broken into three beats:

Would you brush your teeth with uranium or drink a glass of radium every morning with breakfast? Of course not.

But every day, millions of people voluntarily expose themselves to toxic radiation by lighting up a cigarette. Cigarettes contain a radioactive isotope called Polonium-210. It emits a kind of radiation that is harmless outside the body.

But if it gets into the body—if you suck it into your lungs by inhaling it through a cigarette, you expose yourself to one of the most deadly forms of radiation out there.

Back to our actress. She has made initial decisions about those beats. Now she is going to literally draw lines on the text to remind herself where the beats are. Her text now looks like this:

I can’t believe I flunked again! Mom is going to kill me!

I know—maybe I just won’t tell her. No, that’ll never work—Mom knows my

teacher because they’re in the same yoga class. She’ll definitely find out in

the end. Well, I guess I’ll just bit the bullet and tell her.

Or if the actress had access to an electronic version of the text and could reformat and reprint it, she could make the beats even easier to see:


I can’t believe I flunked again! Mom is going to kill me!

I know—maybe I just won’t tell her.

No, that’ll never work—Mom knows my teacher because they’re in the same yoga class. She’ll definitely find out in the end.

Well, I guess I’ll just bite the bullet and tell her.



This exercise of visually separating your beats is helpful for several reasons:

1.This gives the actress a quick visual cue to let her know where her moments of transition are.

If the actress now has to perform without any additional preparation, she knows that if she sees a line, something is changing. When we speak in everyday life, we usually somehow signify a new thought—we pause, our voices adjust, or we move our hands a bit. Watch this in your next conversation. Note that it takes a moment for your next thought to emerge, and that it takes a moment to transition to that new thought. That is how your friend knows you are saying something new; that is the ebb and flow of normal conversation. So this actress will incorporate some of these transition markers into her performance. These lines let her know where to do it.70

Breaking your script into beats will help you as well. Once you have finalized a script and you are ready to begin practicing it, draw lines separating beats, and then pay attention to those transition moments as you rehearse.

The first time through, just pause when you come to a line. A pause is the easiest way to separate one beat from another. Then try it again, and see if there are other needed changes as you switch from one beat to the next. Perhaps you will want to take a step forward at the start of the new beat, or gesture or look at some other part of the room. Even a small shift lets your audience perceive the structure of your speech and gives it more heft.

2.Drawing beats is the first step toward memorization.

Once the actress has found the beats, she sees the skeleton of the piece. If she is successful in the audition and is cast in the role, the day will come when she will have to rehearse it “off book,” without script in hand. Those early rehearsals may be rocky because she will not remember each word just as the playwright wrote it. But if she recalls her beats, she will at least be able to get through the arc of the play.

Knowing the beats, but not having memorized the preceding monologue, it may now turn into something like this:


Holy cow, I flunked this test! Mom is going to kill me!

OK, I’m just going to hide this. She’ll never know.

Wait a minute, that is a stupid idea. She’ll know the second she sees Mrs. Smith in yoga class.

OK. Clearly, I am going to have to tell her myself.



Not the same text, but the same gist. It is a start. The actress will then take more time to memorize each line. By opening night she will be letter-perfect.

Similarly, once you break the script into beats, you gain a better picture of the structure of the piece. Then when you stand to perform it, if you find the words of your text have simply flown out of your mind, you will still be able to make it through. You will get from the beginning to the end by paraphrasing your beats.

Knowing your beats well helps if you suffer from stage fright. The clearer you are about what you want to say, the more readily you can handle it if you forget your “lines.” Feeling confident about your subject matter provides you more confidence in delivery.


How to “Perform” Your Speech

•Break it into beats. Know the structure.

•Practice, practice, practice.

•Memorize as much as you can.

•Choose some points to deliver “extemporaneously’” (paraphrasing your script).

•Separate beats with your delivery. (At the very least, pause.)

•Maintain eye contact.

•Feet: Practice a steady stance; walk to emphasize important points.

•Hands: Practice a neutral resting place, but use some gestures to emphasize important moments.

•Voice: Vary your rhythms, volume, and pitches. Make sure we can hear you.



B.Free Yourself from the Script

Speaking in a way that sounds extemporaneous (explaining your point using natural, comfortable words rather than reciting a memorized text) is the best way to connect with the audience and bring life to the speech. The suggestion: Spend days, or even weeks, crafting your script. Create the good beginning and ending. Memorize those. Also memorize themes and refrains and whatever gives you trouble—the exact wording and timing of a joke, for example, or the explanation of a knotty concept. But as for the rest, explain it in the proper order as outlined, but paraphrasing with your own everyday words. Once you have mastered this, you will discover that you are better able to connect with the audience, look them in the eye, sound like yourself, move freely, and even field a question or two as it comes your way.

Almost never should you take the stage with full text in hand. In only the most formal of occasions—an inaugural address, perhaps—should you do so. For most any other occasion, from a wedding toast to a lecture before 200 new first-year law students, we urge you to divide your speech into beats and then transform the beats into bullet-pointed text. These bullet points are the notes that you should carry to the podium (or better yet, nothing at all). A bullet-pointed script looks like this:

•Flunked—Mom!

•Don’t tell

•Stupid

•OK, tell her

The advantage of a bullet-pointed page is that you will not be tempted to bury your nose in it and drone on like a robot, because there is not much there to read. Instead, you use it as a crutch for reference if you forget your place. Then look right back at the audience to maintain your connection.

Strive to limit bullet-pointed notes to a single page so that you do not need to flip through pages as you speak. Turning pages is distracting, and the papers can get shuffled.

Each bullet should consist of only a word or two—just enough to impart the gist of the idea. Any more, and you will have a hard time getting the thought with a quick glance, and will be tempted to look down too long.

C.Separate Beats with Delivery

When you work with bullet-pointed notes, rest your notes on a podium. Stand out to the side of the podium so that your whole body is before us. That removes the blocking effect of the podium, which otherwise separates you from the audience. It also lets us see your natural gestures. It is easier to connect with the audience if you are not concealed behind a huge, lumpy barrier.

Practice exactly when you will look down. Ideally, you will put in enough rehearsal time to perform the speech without looking down at all. If you must look down at your notes, be sure to do so in between beats. Finish the thought of a complete bullet point, then glance down to get to the next. If you glance to the next bullet while your mouth is still moving to finish the first, then you will swallow the ending of the beat. The result will not be as clear and forceful as it would have been if you had maintained your connection with us.

Try it: Practice delivering this old joke and the beat that follows it.


A grasshopper walks into a bar, and the bartender says, “Hey, we’ve got a drink named after you!”

And the grasshopper says, “Why would anyone name a drink Bob?”

That’s a corny one; now let me tell you a joke that’s a little more sophisticated.



Try this by looking down in the middle of the joke. Audience: Boring!

Now try it again, maintaining eye contact throughout, with a nice pause after the punch line. Your joke will work better. If you get into the habit of ending beats cleanly, even if you fumble to get to the next, your tempo will be better because of it.

So you have drawn the lines and come up with bullets. It’s time now to check on the internal structure. Is it as tight and coherent as it can be? If you find in rehearsing that you invariably forget a point—for instance, a transition that always takes you by surprise—that tells you that your internal structure needs tweaking. If your thoughts are not flowing one from the other as you practice your speech, you can bet they will not flow for your audience either.

Unlike the actress, who may have reservations about the monologue she has to deliver, you are both actor and playwright. If you do not like the lines, you can change them.

D.Maintain Eye Contact

Working with beats is also important because it enables you to make eye contact. You must look us in the eye when you are talking to us, or we will doubt your conviction. If you are staring at the floor or out over our heads, we subconsciously read that as a telltale sign that you are fibbing or uncertain. If you look at us as you speak, we are more likely to pay attention because it seems rude to tune you out.

When you watch us, you learn much through our body language. You can tell from audience body reaction when you are speaking too quickly or softly, or have baffled or bored us. For example, if you see people in the audience looking confused, that tells you that you need to explain further. Pay attention to body language signals and adjust what you are doing. Slow down, or speak up, explain it again using an analogy, tell a funny story, or call for a five-minute break. Public speaking, at its best, is a conversation, so do not ignore the audience’s end of the dialogue. They are in this even while sitting quietly.

E.The Importance of Rehearsal

Back to our hypothetical actress. She has drawn her lines to separate her beats. Now to start rehearsing.

REHEARSAL IS WILDLY UNDERRATED—AND UNDERDONE.

So many failed speechmakers leave scant time to practice; instead, they labor over scriptwriting until the last minute. The first time they say the words aloud may be the day of the speech. This is a huge mistake. The process of rehearsing aloud can bring to light any failures in logic, language, and structure inherent in your speech. Rehearsal reveals tongue-twisters, uncomfortable language, and sentences that are too long to let you breathe. Rehearsal lets you work out the kinks in your speech, so that in actual performance you are relaxed enough to project confidence.

Even with a quasi-extemporaneous speech, you must, must, must rehearse—and then rehearse some more. Off-the-cuff delivery is never wise. It may work occasionally for the extreme charmer, but even that lucky impromptu speech is unlikely to be as substantial and memorable as something more crafted. For most of us, the wholly impromptu speech is likely to be an exercise in abject humiliation.

Here is what you want to do: Say, for example, that you have a week to pull a speech together. Spend the first three days writing it; then spend the next four days rehearsing it. (You most likely will rewrite some as you practice.)

When you practice, you must say it out loud. It is not the same exercise to read words silently to yourself. You need to speak them—to hear them in your own voice—to be able to judge whether they have the impact you intended. It is a good idea to buy an inexpensive audio recorder, record yourself delivering your speech, and listen to it. Then practice it again.

This is the start of memorization. When you rise to deliver your speech, you need to know the message so well that it becomes part of your body, part of your bones. If you have only silently read the page over and over again, then those words have not worked their way into your marrow and you may well forget them when the adrenaline hits. You may instead find yourself staring up at an imaginary page in the air, or worse yet, at the floor. That is a failed delivery. If you have practiced a speech out loud, repeatedly, you will hear the comfortable sound of your own voice saying what you have heard before. Even if stage fright hits, the substance will be there in mind and body. You will be able to get through it.

You should also practice in the room where you will deliver the speech, or in circumstances similar to it. Do not rehearse sitting in a chair at your desk—stand up! Get used to what your hands and feet want to do as you speak. Get the speech into your bones so that you know it in your whole body. Practice with props you plan to use, and in those uncomfortable, dressy shoes that you will have to wear, so you get used to them all and they will not throw you off during the performance.

When rehearsing, the actress will attack the text beat by beat. That is the right rehearsal approach for you. Start by practicing only the first beat. Master it and get comfortable with it. Then move on to the next beat and work on just that one. And now the next beat. This technique again reinforces the structure of your speech and ensures that you will not make the mistake of starting from the beginning at each practice, never reaching the end. Many make that blunder and end up with a well-rehearsed beginning, an okay middle, and an end that fizzles.

F.What to Do with Hands and Feet: Gestures and Walking

As the actress practices each beat, she will also make choices about “blocking”—where to stand and whether to move. You should do the same. The choices about how to perform each beat arise from

1.The point of it (the “intention” of the beat); and

2.Your own “core” (the person you are in everyday life, with the mannerisms that come naturally to you when you are relaxed).

Imagine the actress working on beat one (from the script at the start of this chapter):

“I can’t believe I flunked again. Mom’s gonna kill me!’”

The actress must decide the motivation of that beat—what is going on in her character’s mind? Panic, perhaps. And then she will draw on her own life and think, OK, what happens to me when I am panicked? Perhaps when she is panicked her voice rises in pitch, or she talks more quickly, or she gets agitated and gestures with her hands more frenetically. Maybe she freezes like a deer in the headlights.

The actress’s own behavior, were she to find herself in the same situation in real life, is a good place to start when figuring out what to do. The actress is unlikely to decide, “Well, I am going to lift my arm over my head like so to deliver this line.” Planning out every gesture is distracting and is likely to result in a presentation that does not feel natural. Instead, she will focus on the motivation: “I am panicked!” and let her body and voice behave as they would if she were in fact experiencing panic. Perhaps her arms would fly up, or perhaps they would go completely rigid. It doesn’t matter which, so long as they reflect the feeling of panic. She will try it a few different ways, decide which one she likes, and then move on to the next beat.

The same technique will work for you. Perhaps the point of the beat in the speech on which you are working is to entertain the audience, which you will accomplish through telling an on-point story or joke. The intention, therefore, is to elicit a smile, and your delivery should come from your core, your ordinary-life self. If you are a low-key sort, perhaps your humor will be a dry, deadpan delivery. If you are full of energy, your delivery may be, too. Practice the beat until you know it well—especially that punch line—and then move on to the next beat.

You then will move your hands and feet when you have the impulse to move based on the substance of what you are saying. At other times, develop a resting place that does not

1.Inadvertently communicate something that you are not intending to communicate, or

2.Tie up hands and feet so that you do not use them for the rest of the speech.

Let’s start with the hands. You need to have a neutral “resting place” for your hands and arms for the moments when you are not moving them. The best resting place for your hands is to have them hanging casually by your sides. Don’t put them in your pockets. This is too casual and sloppy for most presentations and makes it unlikely that you will extract your hands from those pockets to use them. Then we have a speech devoid of all gestures, which looks quite odd. Arms folded across your chest look uncomfortable or defensive and inhibit movement. Arms clasped behind look stiff, like a military posture. Arms clasped in front hint that you need to use the restroom. Some speakers cultivate a resting spot with elbows bent and hands at chest level, sometimes clasped together, but beware of two problems with this habit: First, your fingers will probably be touching and might play games; second, your gestures will be constrained, more truncated, because your range of motion is reduced to the horizontal plane of the area just in front of your chest. You are unlikely to raise your arms high or low if this is your resting place.

Your arms should hang loosely by your sides when you are not gesturing with them, but they shouldn’t stay there the whole time. You have to gesture sometimes, too, or you will look frozen. If using your hands to gesture feels odd, work on it like this: First, have one rehearsal in which you go through it all without using your hands, keeping them by your sides. Notice that sometimes holding still feels strange because you really need to move at such moments in order to make your point. Those are the moments when you should gesture during your speech.

If you are not sure where such moments are, find a reason to move. Use a visual aid that you must pick up or point to. Or look for the moments when you evoke a sensory detail. Use your hands then. Move when you strike a theme or refrain; or move at the top of each beat.

As you focus on your hands, be aware of any tendency to gesture repetitively. Have a colleague watch your delivery and take notes on what you are doing—playing director to your acting job. Ask her to note when you are using only one hand or gesturing in the same pattern. If you do gesture repetitively, rehearse to break the habit. If you only use your right hand, try a run-through in which you consciously use both.

Once you have mastered the gesture during rehearsal, forget about it when you perform. Think then only about what you are saying. Rehearsal is the time to ditch bad habits. During the performance, you should concentrate on substance, not about what your left hand is doing. A note about holding something as you talk—the usual rule is, don’t. If you begin by clutching a pen or your glasses, you are likely either to wag the pen like a schoolteacher or clutch your glasses so you gesture with one hand, not the other. The exception to this rule is the remote control that some use to advance slides in a PowerPoint presentation—if that is the talk you are giving, you have to hold the remote control as you speak. It can be a comforting crutch for one just beginning to master public speaking because clicking the button to advance a slide gives you a task. Just be sure that it does not lead to use of only one hand—use both to gesture. After you have a couple of speeches under your belt, make a point of delivering speeches with nothing in your hand at all so that you are able to master that skill.

Your feet need to be positioned to permit you to move when you need to, but so that you are not tempted to wander, sway, or engage in other distracting movements. Spend time developing a stance that is both relaxed and natural. For most, this means standing with feet hip-width apart, knees slightly bent (not locked). This is akin to the resting place for your hands—it is the resting place for your feet. If your stance is wider, it looks odd. You will be unlikely to walk if you use an overly wide stance, even if you have the impulse to. If your feet are too close, you will weave or sway to maintain your balance. This is also why your knees need to be soft—if you lock them, you are more likely to find yourself off-balance. Again, a director is helpful here. Rehearse the entire speech, focusing just on your feet and keeping your knees soft. Ask your director to tell you what your body was doing.

Walking here and there during a speech (provided the speech is not so formal that this would be inappropriate) can hold attention and suggest that you are relaxed and “own the stage.” But watch that walking does not morph into wandering. If you are aimlessly wandering around the space, or worse yet, pacing like a lion in a den, listeners will be distracted or feel uncomfortable without knowing why. Instead, incorporate walking to emphasize the points you are making.

Try this exercise: Paying attention to beats, take a step (one foot, then the other, then STOP) each time you start a new beat. This use of planned movement to break up beats adds visual interest and can retrieve your audience’s attention when it wanders. You can also combine walking with use of a visual aid—you will have to walk over to pick up the visual aid or turn it on (etc.). You can walk up to it to point out something about it. That adds texture to the talk. (See Chapter 7 for a more detailed discussion.)

As you move about the stage, notice the effect walking in different directions makes. A way to get a feel for this is to watch a stage play. Notice when you are particularly entertained or moved by a scene, and then notice whether and in what direction the performers moved in those moments. Moving toward the audience (downstage) can be powerful, as can stopping—try finding the most dramatic line in your speech and delivering it as you walk toward the audience or as you stop moving. Moving left or right, especially on a diagonal, shifts the tone and is a nice way to separate beats to show that you are changing topics. Moving away from the audience (upstage) is usually awkward because you have to turn your back to them to do it. If you must move away from the audience, either do this in between thoughts when not talking, or try moving on a diagonal so that you are still connected with the audience.

Be careful about coming too close to the audience. A listener has “personal space” that you should not violate. If you come too close to your listener, you make him uncomfortable. You will then have to move away and you may be tempted to turn your back to the audience, thereby breaking your connection with them, to do it.

G.Coping with Stage Fright

It is perfectly normal to feel jittery when you find yourself face-to-face with a real live audience. Some nerves are actually helpful—that shot of adrenaline can give you the extra energy you need to be lively and engaging.

But sometimes nerves can be a problem. One of the authors of this book remembers one of her first court appearances, when she was so terrified that her voice failed her. You may know the feeling—the shaking hands, the dry mouth, the pounding heart. Too much adrenaline can get in your way and leave you feeling demoralized. What to do?

•Warm up. Chapter 6 describes physical and vocal warm-ups that can help you relax and get a hold of that adrenaline rush. Actors and singers use warm-ups to center themselves before a performance. You should, too.

•Breathe. You may notice that several of the vocal warm-ups involve paying attention to your breathing. If you are feeling nervous, you may find yourself holding your breath, which just makes the nerves worse. If you find yourself struggling during a speech, take a deep breath. It can help calm your nerves.

•Keep the structure as simple as possible. If you know that you have three points that you need to explain, and you know all three of the points well, you will feel more confident.

•Rehearse. We have already emphasized the importance of rehearsal, but we will say it again here. Practice out loud so that you feel confident that you know your speech. Make sure that you have spoken the speech aloud at least ten times before performing it before an audience.

•Drink water, nothing else. Stay away from caffeine, which can exacerbate the jitters, and alcohol, which can impair your judgment. Water keeps your vocal cords healthy and can make you feel better.

•Change the way you are thinking about your speech. Despite the fact that we are offering you acting tips, this is not a show. You do not have to give a perfect performance. If you have thought about what you want to say, then your audience will want to hear it. They are not judging you; they simply want to hear your ideas. They are on your side. Look for the friendly faces in the audience, those people who are smiling and nodding at you. Talk to them. This is just like a conversation, and you have had conversations every single day of your life. And if you notice nerves, notice the story you are telling yourself. You have control over that story. You don’t have to let yourself think, “I am going to bomb.” Instead, you can say to yourself, “I notice that I am nervous. That means I am about to do something important, and isn’t that great? Good for me for living a courageous life!”

•If it doesn’t go well, get up and try again. Don’t let a failed speech deter you. The authors can both tell you stories of times that they bombed horribly, and here’s the good news: You won’t die. The more you do this, the better you will get at it, and the less nervous you will feel. The students in our classes report that after making speeches week after week, the nerves go away. That’s not the result of some magic charm; that is simply the power of doing it, and then doing it again.

H.A Tale of Two Speeches: John Kerry and Barack Obama

Lest you think paying attention to beats is only about acting, consider two political speeches, both well crafted, to see how delivery can carry—or crush—the day.

The first is John Kerry’s speech accepting his party’s nomination at the Democratic National Convention on July 29, 2004.71 He faced two challenges. First, many in the public were not sure if they liked him. He seemed stiff and uncomfortable, in contrast to George W. Bush, who was cited as the kind of guy one might like to drink a beer with. Second, Kerry was nominated by a party that was said to be dominated by far-left liberals who were weak on family values. Here is the middle of John Kerry’s speech:

You don’t value families by kicking kids out of after school programs and taking cops off our streets, so that Enron can get another tax break. We believe in the family value of caring for our children and protecting the neighborhoods where they walk and play.

And that is the choice in this election.

You don’t value families by denying real prescription drug coverage to seniors, so big drug companies can get another windfall. We believe in the family value expressed in one of the oldest Commandments: “Honor thy father and thy mother.” As President, I will not privatize Social Security. I will not cut benefits. And together, we will make sure that senior citizens never have to cut their pills in half because they can’t afford life-saving medicine.

And that is the choice in this election.

You don’t value families if you force them to take up a collection to buy body armor for a son or daughter in the service, if you deny veterans health care, or if you tell middle-class families to wait for a tax cut, so that the wealthiest among us can get even more. We believe in the value of doing what’s right for everyone in the American family.

And that is the choice in this election.

This is fine writing for speaking. You have a theme: a riff on “family values.” There is a refrain: “And that is the choice in this election.” There is a good structure of long paragraphs with sensory details, followed by a short, punchy sentence for emphasis. The speechwriter has made the structure of the beats abundantly clear—each paragraph is a beat. The speaker need not even separate these beats by drawing lines because the white spaces in between the paragraphs do the work for him. The writer has very clearly indicated the beats, which call for pauses and volume adjustments.

Imagine the setting. The attendees were believers, thrilled to be there. They had to pull strings to get tickets and eagerly anticipated hearing from their nominee, buoyed by the energy of a large crowd. They had been worked up by other moving speeches preceding the main event and powerful video clips of the candidate. They were ready to cheer.

John Kerry took the stage. But his delivery turned the fine speech into mush.72 He raced from beat to beat without pausing for breath, leaving no room for the audience to applaud. They clapped and shouted over his words, and Kerry responded by shouting over them. The audience therefore could not hear the beginning of the beats (“You don’t value families”) because they were still clapping. In apparent frustration, Kerry shouted the beginning more loudly (“You don’t—you don’t—you DON’T VALUE FAMILIES!”). The speech turned into a power struggle, with the audience trying to participate through applauding, and Senator Kerry plowing on ahead without waiting for them to catch up. The family values theme was lost, and Kerry did nothing to dispel the impression that he was too stiff to really connect with the American people.

Contrast this with Barack Obama’s “Yes, We Can” speech,73 delivered the night after losing the primary election in New Hampshire on January 8, 2008. The mood must have been somber before he took the stage. The loss was unexpected and could have foreshadowed trouble to come. Some worried that it meant that voters were embarrassed to tell pollsters that they would not vote for a black candidate. But when then-Senator Obama took the stage that night, he offered the voters something surprising—hope.

Obama first introduced his theme in an understated way:

For when we have faced down impossible odds, when we’ve been told we’re not ready or that we shouldn’t try or that we can’t, generations of Americans have responded with a simple creed that sums up the spirit of a people: Yes, we can. Yes, we can. Yes, we can.

His was a soft, simple, conversational delivery, like he was talking just to you. He repeated it once, twice, and his listeners right away recognized it as a refrain and began to chant it. Then he stepped back, smiled, let the energy build, clearly enjoying himself. He began again:

It was a creed written into the founding documents that declared the destiny of a nation: Yes, we can.

It was whispered by slaves and abolitionists as they blazed a trail towards freedom through the darkest of nights: Yes, we can. It was sung by immigrants as they struck out from distant shores and pioneers who pushed westward against an unforgiving wilderness: Yes, we can.

It was the call of workers who organized, women who reached for the ballot, a president who chose the moon as our new frontier, and a king who took us to the mountaintop and pointed the way to the promised land: Yes, we can, to justice and equality.

Obama began to play with volume. He served up the image of the lone voice—that single slave whispering, “Yes, we can.” Soon that voice was joined by others—immigrants, singing this time, and so the delivery was a bit louder—“Yes, we can.” As the voices built, his volume grew louder and louder to a crescendo, “Yes, we can, to justice and equality!” He cleverly increased his volume simply by leaning into the microphone, so that he was not shouting. He seemed in control; no danger of Pathos run amok here.

He waited again for the cheers of the audience to die, and silenced them by a simple, confident gesture of leadership—raising one hand. His volume was down again—important because he could not reach the end at a fever pitch. If he had held the high volume, we might have felt like we were being manipulated or bludgeoned. Instead, he chose soft, and we heard,

Yes, we can, to opportunity and prosperity. Yes, we can heal this nation. Yes, we can repair this world. Yes, we can.

And so, tomorrow, as we take the campaign south and west, as we learn that the struggles of the textile workers in Spartanburg are not so different than the plight of the dishwasher in Las Vegas, that the hopes of the little girl who goes to the crumbling school in Dillon are the same as the dreams of the boy who learns on the streets of L.A., we will remember that there is something happening in America, . . .

The muted line, “there is something happening in America,” set off goose bumps, inviting you to feel the importance of the moment in history. His delivery evoked an almost “can you believe it; we are all here together” response. Imagine that same line delivered at high decibel—it would not work as well. He continued, but this time he let the force of his oratory rip through the room:

. . . that we are not as divided as our politics suggest, that we are one people, we are one nation. And, together, we will begin the next great chapter in the American story, with three words that will ring from coast to coast, from sea to shining sea: Yes, we can. Thank you, New Hampshire. Thank you. Thank you.

Listen to that volume, that building in pace, that pleasure in pure oratory. Now that’s great public speaking.


Exercise: Videotape and Analyze Your Performance

Pick any of the speeches reprinted in Chapter 12 of this book and perform it. Videotape your performance. What stance did you use? What were your hands doing when you weren’t gesturing? When you did gesture, did the gestures appear natural and confident? How was your eye contact? Then try the speech again, this time focusing on the rhythms and tone of your voice. Did you pause to land important points? Did you try a variety of paces? Did the tone you chose fit the tone of the speech? How would the speech be different if you tried a different tone?




Chapter 6

Tools of the Trade: Voice and Breath

There once was a man named Demosthenes who lived in Greece around 350 B.C. When he was 18, he learned that his uncles had cheated him out of his fortune. There were no lawyers in those days to argue his case; the laws of Athens required that he plead his case himself. But Demosthenes had problems—a lisp and a soft voice. According to Plutarch, he had a “perplexed and indistinct utterance and a shortness of breath, which, by breaking and disjointing his sentences, much obscured the sense and meaning of what he spoke.”74 One simply could not understand him.

So he practiced. He moved to a cave by the Aegean Sea and shaved off half his hair so that he would not be tempted to return to town until he had practiced long and hard. He stayed in that cave, filled his mouth with pebbles and recited verses while running until he could be understood, despite being winded and choking on a mouthful of rocks. Then he stood at the edge of the Aegean Sea, shouting over the roar of the waves, arguing full-bore why the court should return his money. And when he was satisfied, he returned to Athens to become one of the greatest voices of democracy in Greece. People came from miles around to listen to him.75

Our point: Your voice is a powerful tool. It can be trained. If you know how to use it well, you can transform a run-of-the-mill speech into something that can make all Athens gather around and take notice. Conversely, it does not matter how brilliant your notions are or how well chosen the words, if your audience cannot understand you.

While the academic components of public speaking are crucial to effective persuasion, public speaking is also a demanding physical exercise. Singers, actors, and other professional public speakers—like trial lawyers, who sometimes address juries day in and day out for weeks on end—attest that the voice is a delicate instrument. If abused, it can betray you when you most need it. But if treated well, your voice can prove to be a powerful part of your arsenal.

Breath, voice, and speech are among the basic tools at your disposal as a public speaker. It is important to understand how they work and how to care for them in order to get maximum results.

This chapter describes useful vocal exercises for warming up your voice before speaking.76 Some exercises are also geared toward solving particular vocal problems. If performed regularly, these exercises will improve the voice. You may not notice sharp improvements right off, so be patient. An actor or singer often spends a lifetime trying to perfect the voice—it takes practice. These exercises are a good place to start.

A.The Importance of Warming Up

Just as athletes warm up before competing, you need to spend time warming up before speaking, to ensure that your voice and body are ready. Warming up also helps combat nervousness. Your warm-up routine lets you assess how you are doing that day and provides an opportunity to work out kinks in private, before you take the stage. You will feel more confident if you know that you are physically ready to go. The comfort of a routine that has worked before provides a tonic of needed self-assurance. Finally, taking time to warm up carves out space for you away from the day’s distractions, in order to better focus on what to say and how to say it. Your oral advocacy will be stronger if, as they say in the theater, you are “present in the moment,” aware of yourself and your surroundings.


Exercise 1: A Physical Warm-Up

Before you make a speech, spend some time loosening up.

1.Roll your head gently around clockwise a few times, then counterclockwise a few times. If you feel neck tension, stop; massage that part of your neck.

2.Raise your shoulders up to your ears in an exaggerated shrug, then let them fall. Repeat several times.

3.Stretch your hands out as wide as you can, then give them a good shake to get rid of all the tension. Now do your whole arm; your feet; your legs. Finally, shake out your whole body to get some energy into it.

4.Stretch out your face as wide as you can, stick out your tongue, open your eyes, and make a loud, silly noise. Now squinch up your face and make it as small as you can, with a softer, silly noise. Repeat.

5.Stretch as high as you can. Then flop over at the waist, releasing all the air in your body. Roll up slowly. Try to stack the vertebrae one on top of the other.

6.Roll your shoulders back. Stand up straight. Now you’re ready to concentrate on your breathing.



B.How the Voice Works

Four important components come together to make up your voice. The first is the breath, which is what gives your voice power. It is like the gasoline in your car—without it, the car will not go. That breath travels across your vocal cords, which sit in your throat on top of your windpipe. Those cords vibrate in response to the amount of air pushed through them and create the sound of your voice. They are like your car’s engine. Then the sound travels around and vibrates against various resonators—nose, throat, chest, mask of the face, and so forth. These resonators add richness and tone to sound, which gives color and life. Think of them as akin to the transmission in your car. Finally, you shape the sound into actual words with your articulators—tongue, teeth, roof of the mouth. Those are like the wheels on a car as they start rolling to get you from here to there.

C.Breath

The key to having enough breath support lies in understanding how to breathe from your diaphragm. The diaphragm is a band of muscles that rests below your lungs. When you inhale, your diaphragm pulls down, allowing your lungs to fill with air. If you constrict your diaphragm by slouching or standing tensely, your lungs will not have room to inflate properly, and your breathing will be shallow and unsupported. But if you stand up straight and engage your diaphragm, you have the air necessary to produce a full, rich sound. Diaphragmatic breathing offers the power of volume, it gives you the support to speak long sentences, and it provides protection from damage for the vocal cords.

To breathe from your diaphragm, you must know where your diaphragm is. This next exercise helps you locate and become more aware of it.


Exercise 2: Find Your Diaphragm

Stand up straight; place your hands on your torso at the bottom of your ribcage. Exhale all the air in your lungs. Hold for five seconds. Then take in a big breath. That movement that you felt under your hands was your diaphragm expanding to suck in air. Notice how much space you have between your diaphragm and the top of your chest. Aim to fill all that space when you breathe so that you are using your entire lung capacity.



Maintaining good posture allows the diaphragm to expand, giving you optimal air capacity. Become aware of posture as you practice speaking. Do the vertebrae-stacking exercise (see Exercise 1, Step 5) before you speak. Try a yoga class—yoga is an excellent way to improve posture. Be sure to maintain excellent posture every time you perform vocal warm-ups.

Once you are aware of your diaphragm, you can use it more efficiently to expand your breathing capacity. You will be able to better control your breath so that the end of sentences sound as rich and supported as the beginnings. The following exercises aim to improve your breath support and control.


Exercise 3: Improve Your Breath Control

1.Take a deep breath while stretching your arms out to the sides. Raise your arms as you inhale at a speed that mirrors the rate at which you are inhaling. When you have inhaled fully, your arms should be straight out at shoulder height. Now slowly exhale, letting the arms float down; once all the air is gone, your arms are hanging straight down. Make the exhale last as long as you can. Don’t hold your breath—that’s cheating! Now do it again; make it last even longer.

2.Say “ha” out loud six times, all on one breath. Repeat, but this time try 12 “ha”s on one breath. Now 18. Now 24. See how far you can go.

3.Read the following sentence aloud, adding each phrase (demarcated by the / symbol), slowly building up to delivery all on one breath:

I am now working/ on an important exercise/ for breath support and breath control/ and my aim is to control the breath easily/ to the end of this long, long sentence/ and still have enough breath left/ to sigh out like this:/ ha!

It is VERY important when you perform this exercise to not hold your breath while you are speaking. Holding your breath may help you get to the end of the sentence, but it is not diaphragmatic breathing and ultimately can destroy vocal cords.



Breath support problems: The gravelly, breathy, or husky voice. If you run out of air before you reach the end of a sentence yet continue to force sound, you will create a gravelly voice (“vocal fry”). This occurs when air flow is constricted; the vocal cords begin to rub aggressively and become irritated. Breathy and husky voices (think film noir bombshells) exhibit the opposite problem: excessive air pushing through the vocal cords. All of these habits damage the long-term health of the vocal cords and make audiences cringe. Record yourself speaking and listen for these problems; if they are yours, work on breath support and control. You can also combat a gravelly voice by shortening sentences so that you have space to breathe.

Breath support problems: Volume. A speaker with low volume indicates that his words are not worth hearing. Concentrate on supporting words with your entire lung capacity so that you can be heard.

Pay attention to audience size. People in a room absorb sound, so you need to speak more loudly during an oral presentation than in normal conversation. Focus on the audience. Throw your voice to that back row, and imagine that someone in that row doesn’t hear well.

Pretend that an audience member is standing in the hallway outside. Raise your voice to include him in the conversation.

Another neat trick: Practice your speech over the white noise of a fan, a hairdryer, or a radio tuned to static. Find the volume that lets you be heard over the white noise. Then use that volume in performance. (This is the modern-day incarnation of Demosthenes’ Aegean Sea exercise.)

D.Vocal Cords

Protecting your vocal cords is as much a matter of “clean living” as performing particular exercises. What follows will keep your vocal cords in good health.

1.Water, water, everywhere. Drink at least eight glasses of water a day, and even more on the day of your presentation. Hydrate vocal cords well in advance of a speaking engagement. Start drinking lots of water the day before you perform, and sleep with a humidifier in your bedroom the night before a big speech. Try warming up in a steamy bathroom to give your vocal cords an extra boost. If your vocal cords get dry, they will rub against each other until irritated, which may result in “singer’s nodes” (a painful condition to be avoided at all costs).

2.No smoking. Well before speaking, limit exposure to secondhand smoke.

3.Do not put strain on your vocal cords. No screaming during the big football game. No yelling over the noise at a bar. No speaking in a breathy whisper. A husky voice, while seductive, will kill your vocal cords.

4.Practice diaphragmatic breathing. Proper breath support helps keep vocal cords in good health.

5.Warm up before any public speaking engagement.

6.Perform daily vocal exercises to keep vocal cords in the best health. As little as ten minutes a day can make a huge difference.

E.Resonators

The sound of the voice is enriched by vibrating against resonators throughout your body (such as your chest and face). As you speak, you can put your hands on these various resonating spots and feel for vibrations—those are your resonators at work. Learning how to use all the resonators makes your voice more interesting to hear.


Exercise 4: Warm Up Your Resonators

1.Clasp your hands, and then shake them back and forth as you say “ahhhh!” This helps loosen up your chest muscles.

2.Hum the following sounds, feeling different parts of your face, head, mouth, and nasal passages vibrate:

MMMMMMMMMMMMMM (You should feel this on your lips.)

NNNNNNNNNNNNNNNNN (You should feel this on the top of your nose.)

VVVVVVVVVVVVVVVVV (This sound should be placed at the front of the lips.)

ZZZZZZZZZZZZZZZZZZZZ (You will feel this most on your teeth.)

EEEEEEEEEEEEEEEEEEEE (This sound resonates at the back of the lips.)

3.Hum again, picturing the sound traveling from your head down to your toes and then up again. Try to vibrate the parts of your body with your voice as you imagine the hum passing through them. You can also vary pitch as you pass the hum up and down your body.



Resonator problems: The nasal voice. Some speakers overemphasize their nasal resonators, placing sounds that should reverberate in the mouth (such as “ah” and “mm”) in the nose instead. Sometimes this is a result of regional accent; others rely on the nasal resonator for a volume boost to compensate for improper breathing. If you have a nasal voice, practice resonator exercises, focusing on developing all your resonators, especially your lips and chest. Make an “nn” sound and feel it on your nose; then make an “mm” sound and feel it on your lips—literally put your hands on your lips and nose so that you can feel the vibration with your fingers. Work to make those two sounds trigger two separate resonators. Also focus on your breath support exercises so that you can project volume without overemphasizing your nasal resonator.

F.Articulators

Articulators (your tongue, your teeth, your lips, the roof of your mouth) shape sounds into words.


Exercise 5: Warm Up Your Articulators

1.Blow “raspberries” by blowing air through loose lips to make them vibrate. Now add sound. Try varying your pitch, low to high, high to low. If you can make a baby laugh by doing this exercise, you’re doing it properly.

2.Repeat these nonsense sounds slowly and clearly at first, and then as quickly as you can:

Luh duh tuh luh duh tuh luh duh tuh luh duh tuh

Tuh duh luh tuh duh luh tuh duh luh tuh duh luh

Buh wuh vuh buh wuh vuh buh wuh vuh buh wuh vuh

Wub uh wuh wub uh wuh wub uh wuh wub uh wuh

Wippity wippity weet watt watt

Wippity wippity weet watt woot

Wippity wippity week walk walk

Wippity wippity week walk wook

Wippity wippity weem wamm wamm

Wippity wippity weem wamm woomm

Wippity wippity weeb wab wab

Wippity wippity weeb wab woob

3.Try tongue-twisters. Start slow, articulating clearly, and then try to increase your speed.

Red leather, yellow leather

Unique New York

The tip of the tongue, the teeth, and the lips

Good blood, bad blood

Rubber baby buggy bumpers

Black bug’s blood

4.Now try these longer tongue-twisters. You can also use them to practice diaphragmatic breathing by saying longer sections of the verse on one breath, carefully controlling the volume of air expelled. You can also use these as a quick full-body warm-up as well by marching in place as you say the words, increasing the speed of your march as you increase the pace of your speech.

What a to-do to die today at a minute or two to two,

a thing distinctly hard to say but harder still to do.

for they’ll beat a tattoo at twenty to two:

a rat-ta tat-tat ta tat-tat ta to-to.

and the dragon will come when he hears the drum

at a minute or two to two today, at a minute or two to

two.77

To sit in solemn silence in a dull, dark dock,

In a pestilential prison, with a life-long lock,

Awaiting the sensation of a short, sharp shock,

From a cheap and chippy chopper on a big black block!78

I am the very model of a modern Major-General,

I’ve information vegetable, animal, and mineral,

I know the kings of England, and I quote the fights

historical,

From Marathon to Waterloo, in order categorical.79



G.Loosening the Jaw

Watch a room of law students taking an exam, and you will notice a fair number clenching jaws or grinding teeth. The jaw is a visible target of tension that freezes up body language. A clenched jaw also muffles the voice, making it difficult to project.


Exercise 6: Warm Up Your Jaw

Put your hands on the sides of your head, and place your thumbs in front of your ears at the spot where your jaw hinges. Massage the joint to loosen your jaw as you gently open and close your mouth.

Now drag your open palms down the sides of your face, letting your jaw hang open. Imagine your hands dragging all the tension out of your jaw. Repeat until you feel your jaw relax.



H.Adding Some Color: Pitch, Cadence, Speed, and Volume

Varying pitch, cadence, speed, and volume keeps listeners awake, alert, and interested. Reading aloud and singing will expand your vocal range.


Exercise 7: Pitch

1.Sing—in the shower; as you drive the car; as you wash the dishes. Singing encourages you to incorporate more notes into your speaking voice.

2.Play with pitch. Read aloud, making an effort to use as many notes as possible. Or read the following piece aloud, going up the scale one half step and then back down one half step:

She took a deep breath

Closed her eyes

Held her nose

Bent her knees

Jumped

And fell

And fell

And fell

Until she hit the water with a splash

Here’s what you just read written out to suggest the change in pitch:


	(5) Jumped
	


	(4) Bent her knees
	(6) And fell


	(3) Held her nose
	(7) And fell


	(2) Closed her eyes
	(8) And fell


	(1) She took a deep breath
	(9) Until she hit the water with a splash






Pitch problems: The monotone voice. Insecure speakers bore audiences by hiding behind a monotone, using only one or two notes as they speak. Sometimes these speakers offer the excuse that they do not want to seem silly or overly theatrical; that flamboyance is not really their style; that they are more focused on thinking big thoughts than performing. But a monotone speaker will put an audience to sleep. Here is the test: Try your performance on a very small child. If the child crawls away out of boredom, then you are not doing enough to vary pitch. Singing, reading aloud, and practicing pitch exercises can help you become more comfortable with using a variety of notes. This will enhance your speaking style.

Pitch problems: An unhealthy pitch. One of the authors has personal experience with the perils of speaking at an unnatural pitch. The strain of speaking at trial, day after day, at a pitch just a tad too low for his physiognomy resulted in vocal nodes, which meant that he found himself battling chronic voice loss in the middle of important trials. Visits to a speech therapist adjusted his pitch and solved the problem. To find your natural pitch say, “mmm hmmm,” as if you are agreeing with something. That note is usually about the middle of your pitch range. If you regularly speak at a pitch much higher or lower than this, try adjusting to see if your voice lasts longer.

Pitch problems: The upward inflection. If you end a sentence with a rising inflection, which sounds as if you are asking a question, you immediately undercut your authority. This “uptick” habit betrays a lack of confidence in your words. If this is your bad habit, practice speaking aloud as you make a conscious effort to end each sentence on a falling rather than a rising note. Or arm a friend with a rolled-up newspaper and encourage him to whack you every time you turn statements into questions. You soon will break the habit.


Exercise 8: Volume

Play with volume. Try saying “hello” as if you are in a library, greeting a friend on a street corner, hailing someone from a mountaintop. Always speak with focus, paying attention to where your audience is. Notice how louder volumes require more breath.




Exercise 9: Pace

Play with pace. Try reading the following sentences aloud, first with a fast pace, then with a slow pace. Notice how the shift in pace alters the tone and impact of the sentence.

What could that mean? I don’t understand.

Honey, I’m home, just like I promised.

I just don’t think that can be right.

He’s the one; I just know it.



Pace problems. When the nervous adrenaline hits, many speakers find themselves racing through their scripts, just wanting it to end. If friends have told you that you speak too quickly in everyday life, you can assume you will be a speed-speaker during formal presentations as well. Write a note to yourself at the top of any notes that you use during your presentation: “SLOW DOWN!”

Make it a habit to look at your audience as you speak and notice body language. If anyone looks confused or appears to be concentrating hard just to understand you, take that as a cue that you are rushing. You will notice that speed-speaking makes it harder to take a breath. If you find yourself short of breath, or hear yourself tripping over your tongue, slow down. A clever orator can write in lines that must be delivered slowly—an emergency brake for a runaway speech.

If you have the opposite problem and find yourself speaking slowly, you will notice eyes glazing over in boredom. Some audience members will interpret a slow, pedantic pace as patronizing. He must think I am stupid, they will imagine, because he is speaking to me as though I don’t understand English. This may occur when you are not completely at ease with your script and are struggling to remember the next line. Extra rehearsal can help smooth things out, as can reading aloud, paying attention to varying your pace.


Exercise 10: Varying Body Language

1.Focus on your stance. Keep your feet hip width apart; soften your knees. Concentrate on not swaying as you perform the first paragraph from one of your speeches.

2.Play with body language. Recite the following lines, putting the emphasis on a different word each time, and finding a different gesture to go with each line read.

I can’t believe you did that.

What do you want to do?

Do you mean it?




Exercise 11: Read Aloud

Read children’s books or poetry aloud. Use your voice to color the words that you are reading. Use different voices for different characters, incorporating a wide range of notes. Pay attention to the speed at which you are reading—use pace to help you set the scene.



I.Some Final Thoughts: Taking Care of Your Voice

To keep your voice in top condition, follow these simple rules:

1.Take ten minutes to warm up before doing any public speaking.

2.Keep those vocal cords hydrated. Drink lots of water and use a humidifier before an important performance.

3.Don’t irritate your vocal cords needlessly. Beware of shouting, whispering, and cigarette smoke.

4.Be careful of caffeine and alcohol, both of which can overload your system and derail your speech.

5.Stay away from dairy products if you are congested.

6.Get enough rest.


Exercise 12: A Five-Minute Vocal Warmup Routine

•Center by sitting comfortably and taking 10 mindful breaths

•Stretch and shake out your hands and arms. Loosen your neck with shoulder and head rolls.

•Loosen the spine by stretching, cat/cow.

•Clasp your hands together, shake them vigorously, and say “ahhh.”

•Blow “raspberries”—blow air through your loosely closed lips so that your lips vibrate.

•Tongue twisters: Unique New York; the tip of the tongue, the teeth, and the lips.

To practice breath control: Read the following sentence aloud, adding each phrase (demarcated by the / symbol), slowly building up to the point where you can deliver the entire sentence on one breath:

I am now working/ on an important exercise/ for breath support and breath control/ and my aim is to control the breath easily/ to the end of this long, long sentence/ and still have enough breath left / to sigh out like this: /ha.

To practice pitch: Lady Constance’s speech from Shakespeare’s History of King John (3.4.1479-1491):


	(read low to high, going up
a half-step at a time)
	(read high to low, going
down a half-step at a time)

	Grief fills the room up of my absent child,
	O Lord!


	Lies in his bed, walks up and down with me,
	my boy,


	Puts on his pretty looks, repeats his words,
	my Arthur,


	Remembers me of all his gracious parts,
	my fair son!


	Stuffs out his vacant garments with his form;
	My life,


	Then, have I reason to be fond of grief?
	my joy,


	
	my food,


	
	my all the world!


	
	My widow-comfort,


	
	and my sorrows’ cure!







Chapter 7

Using Visual Aids

During the 2000 presidential race between Al Gore and George W. Bush, Gore suffered from being seen as a stiff, boring robot. He was unable to connect with voters in human terms. Polling results showed a fair percentage of voters favored Bush because they found him the more likable of the two candidates. When Gore spoke, he seemed like a know-it-all, dry professor. Many did not want to listen.

Al Gore lost that election. Several years passed. And then Al Gore made a movie, An Inconvenient Truth. Suddenly, boring Al Gore had the whole world abuzz.80

The topic of An Inconvenient Truth, global warming, is one that Al Gore had focused on for years. Before this movie his words did not do much to inspire action. After the movie, talk was rife with global warming. Legions were riveted by his presentation. He won the Nobel Prize.

What happened? As you watch the film, you will see that Gore is more relaxed in his presentation, to be sure, but that is not what made the principal difference. The reason you cannot look away is the riveting visual aids.

Visual aids can be extremely helpful to most any presentation. They make subjects dramatic and memorable. You do not have to be naturally gifted to give a bang-up presentation if you are supported by well-designed visual aids. They provide flair. If attention lags, a visual aid can get it back.

Visuals help us understand on a visceral level. A significant portion of any audience want to see, not just hear, in order to understand. When explaining an idea while also providing a vivid picture (or a diagram or some other kind of visual aid), you can capture both auditory learners and visual ones. It is more likely that a greater percentage of them will remember what you have said weeks after the speech is over.

If you already are a skilled speaker, a good visual aid will make you even better. Designed properly, it can help you maintain eye contact with your audience. It forces organization. It can substitute for a sheaf of notes and can become your “cheat sheet.” And there are situations—like Al Gore’s pictures of the polar ice caps melting—in which a picture is worth a thousand words.

A.Things to Consider in Designing a Visual Aid

There are a number of things that you should keep in mind when you are choosing the visual aids to use.

1.Is It Worth Putting onto a Visual Aid?

When you use a visual aid to make a point, it tends to stick with your audience. Be sure that you are using visual aids for important matters, not for mere digressions. For example, if you are teaching an audience about a statute, do not use a visual aid depicting each word of the statute. Just highlight the section you care about.

2.Text or Picture?

Use text if you need us to see specific language—if, for example, you are explaining the meaning of a statute or analyzing a poem. But if you are dealing with a complicated idea, a picture may be preferable. Pictures help us understand viscerally in a way that words on a page sometimes cannot. It can be helpful to use a metaphor—perhaps that will be the essence of your picture. For example, here is a visual aid similar to one that a trial lawyer at the law firm where we both practiced once used to explain a complicated contractual dispute to a jury:
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The contract is like a puzzle, and the “missing piece” of the contract the parties have not agreed about is the head of the animal. That missing term determines whether the animal pictured in the puzzle is a dog or a cat. Because the parties have not agreed about the substance of that missing piece, then they have not made a contract that could be enforced in a court. That metaphor—and the nice picture—are a simple way to explain an otherwise difficult-to-understand concept of contract law.

3.Can the Audience See It?

Bring a visual aid into the space where you will speak and look at it from the back row. If you cannot see it clearly, throw it away and make another, bigger one. If you have not left yourself enough time to remake the prop, do not use it at all. Better to have no visual aid than one an audience cannot see.

This is especially dangerous territory for PowerPoint users (or any similar presentation software). A PowerPoint slide that seems perfectly clear on your computer screen sometimes does not read well from the back of the room. See if adding color will help—it is easier to see white on a dark blue background, for example, than it is to see black on white. Or use animation (a feature in PowerPoint that permits an element of your design to move, which can make it easier to see).

If the size of your visual aid cannot be changed—for example, if you are speaking about how to tune a guitar and want the audience to see the strings—then take charge of your audience and move them around. Ask them to leave their seats and come forward to see what you are doing. Or see if there is technology that will magnify the visual aid and project it onto a screen behind you. You could also pass the visual aid around, although that can be distracting because your audience may focus on it rather than listen to you.

4.How Will You Introduce the Visual Aid Gracefully?

Practice revealing your visual aid until you can do it flawlessly. If you are placing a diagram onto an easel, for example, decide where you are going to locate that easel. Have the diagram flipped over so that the audience cannot see it until you are ready for them to do so. Then practice putting it onto the easel until it can be done without knocking things over or fumbling around. You are a magician pulling a rabbit out of a hat—you have to practice the move so that attention stays where you want it to (on you) rather than having it pulled away by that which you do not want them to see (your clumsy hands). This is why many are fond of visual presentation software like PowerPoint—it is easy to introduce your diagram simply by using a remote control to advance to the next slide in your presentation. Done.

5.Once You Have Introduced It, Use It

As soon as you unveil a visual aid, use it right away. If you do not, folks will study the visual aid and stop listening to you. Then the visual aid upstages you. Also make sure that the visual aid is not visible until you want it to be; otherwise, listeners will look at it and wonder, gee, what’s that big surfboard got to do with his topic? Then you have lost control of focus. If you employ the visual aid as soon as you introduce it, you have our attention and you have created some drama.

6.Decide How to Interact with It

Say your visual aid is a PowerPoint presentation. Here are some ways you could interact with it:

IT COULD SERVE AS WALLPAPER, SETTING A TONE. If that is what you are up to, then you will face the audience and advance the slides without looking behind you. The slides will probably be big pictures that set some sort of emotional feeling. An example of this: In An Inconvenient Truth, Al Gore shows a red line going up, up, up as the carbon dioxide in the earth’s atmosphere continues to rise.81 He lets the red line continue to climb as he talks to the audience about the years passing and often is not looking at the line. But the unremitting climb of that line gives that moment force.

YOU COULD INTERACT WITH IT. Suppose your presentation is made to a jury, and you will argue that there are four independently dispositive reasons why the opposing counsel’s position cannot prevail. This is your visual aid:
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Here is how you could work with this visual aid. You might put that chart up, then literally walk to it and point to the first “brick wall”—“contract language.” This gives you a natural gesture—pointing—and a natural time to walk. Just be sure that you do not turn your back to the audience. Keep your feet and torso facing front and gesture with the hand that is closest to the screen. Try to keep your face facing front as well. You can point with a laser pointer, a long stick, or just your hand—whatever best suits the tone of your talk. Then talk about that element. Feel free to walk away from the chart. Then, when you finish that point, return to the chart to tell us that now you are going to examine another “brick wall”—“the court’s rulings.” Again, the physical chart has given you a reason to move, a natural gesture. And you are using the visual aid to help separate your beats, which will make your speech clearer to your audience.

7.Get Rid of It When You Are Done with It

Do not keep the visual aid in your hand after you have finished with it. You will be tempted to fiddle and distract us with it. You need to permit time in rehearsal to practice how to get the visual aid out of sight gracefully.

Sometimes, though, that is not what you will want to do. Imagine, for example, that you are a lawyer at trial and your visual aid is a list of all the ways the defendant has harmed your client. Perhaps you introduce that visual aid by asking your client to list harms that have befallen him, and you write each one on a board as your client speaks. You might then want to leave that board up and visible for as long as the judge will allow as a powerful reminder to your audience, the jury, about why you are there in court.

B.Choosing the Right Type of Visual Aids

1.Diagrams

A pre-printed diagram can be either low-tech—something printed on a big piece of poster board or drawn on the chalkboard before your audience arrives—or high-tech—such as a diagram that you project via PowerPoint onto a screen. Whichever route you choose, make sure we can see it; practice introducing it; interact with it right away; and then decide if you want to leave it visible or if you should get it off the stage.

2.Pre-written Road Map

It can assist your audience to know where you are heading with your speech. For example, imagine that you are giving a talk about how to give a great speech. Your talk might have three points: Care about your topic; Speak with conviction; Choose your words carefully. So your visual aid could be a pre-printed list on a whiteboard that looks like this:


Public Speaking Tips

•Care about your topic.

•Speak with conviction.

•Choose your words carefully.



There is your roadmap. We can see where you are in your speech. And the visual aid gives you an easy way to separate your beats—as you transition from one to another (“So you’ve got a topic that you care about. My next tip is to say it like you mean it—speak with conviction”), you can simply walk up to your visual aid and gesture to the point that you’re now making.

3.Chalkboard, Whiteboard, Overhead Transparencies / ELMO, Flip Chart, Foam Board

If your presentation is more interactive—for example, if you plan to ask the audience for its input—you could construct a visual aid before our very eyes. In that case, you should reach for the chalkboard, whiteboard, overhead transparencies, flip chart, or foam board.

Chalkboards and whiteboards are the old-fashioned tools favored by teachers. They can work for you, too. If you use a chalkboard, practice writing on it—you will be surprised how much time it takes to write words out, and you do not want to spend much time in silence, with your back to the audience. You can pre-write some parts, or perhaps ask an audience member to act as a scribe, so that you can continue to speak while the writing is going on. Keep a cloth handy to wipe chalk dust off your hands so you do not end up with handprints on your dark suit. That happens!

Whiteboards work like chalkboards, except that you write with magic markers on a white surface. It is a bit easier to write on the surface of a whiteboard, so you may prefer this to a chalkboard. You can use different colored markers to help compare and contrast your points. As with a chalkboard, you can create in advance some of your presentation in order to minimize time spent writing.

An overhead transparency can be a wise interactive choice if your handwriting is bad. You can pre-type some of what you plan to write and put it onto transparency film, or write on the film with markers. You then project this film onto a screen using a transparency machine. An ELMO machine works in a similar way. It allows the user to display three-dimensional objects on a screen and to interact with the objects in real time.

A flip chart is a giant paper tablet that usually comes with a stiff cardboard back so that it can stand readily on an easel. Foam board is a large, stiff sort of light cardboard, easy to move around. You will reach for these instead of a chalkboard if you want to create a visual aid that cannot be erased. For example, if you are an attorney conducting an examination of a very dull witness, a flip chart or foam board can be your best friend. Ask the witness to leave the stand and write whatever is significant about his testimony on the flip chart or foam board. Maybe it is a drawing of an intersection where the witness saw something—you can pre-draw the intersection and then have the witness mark where he was standing and where the event occurred. Now the witness is more interesting because he is moving, and you have created a nice visual aid that you can introduce into evidence and give to the jury to use during deliberations.

4.Handouts

If your topic is complex, the audience may profit from a handout summarizing key points or providing data or the definitions of unfamiliar terms. Give some thought, though, to how you want to introduce the handout. It is usually a mistake to pass out a handout before a talk begins because the audience will tend to tune you out as they read through it, or may flip to the end to see how much longer you have to go—discouraging to the speaker. Instead, you might want to consider saying, “No need to take notes—there’s a handout you’ll be able to pick up when the talk is over.”

If you need to distribute a handout, figure out how you will control audience attention once they have it. You might say, “I’m giving you a handout, but suggest you keep it face down until we have time to look at it together.” Or perhaps you say, “Here’s a handout of the text of the statute that we’re discussing—I want you to look at paragraph 4, which is about halfway down the first page.” You might also use bold or italics to draw attention to particular items in the handout. For example, if your handout is the text of Henry V’s speech before the gates of Harfleur and you want to draw attention to Shakespeare’s use of alliteration and onomatopoeia, perhaps you use bold and italics like this:

The blind and bloody soldier with foul hand

Defile the locks of your shrill-shrieking daughters;

Your fathers taken by the silver beards,

And their most reverend heads dash’d to the walls,

Your naked infants spitted upon pikes,

Whiles the mad mothers with their howls confused

Do break the clouds.…82

Now your audience can glance at the handout and quickly see the words that you plan to discuss.

5.Any Three-Dimensional Prop

If you are teaching an audience how to hold a tennis racket, it will be much easier to make them understand you if you have the racket in hand. Bringing along a three-dimensional prop automatically gains attention as soon as you unveil it. Make sure that the audience can see what you need them to, even if it means moving among them or asking them to come closer.

Also explore the potential of using your own body and the room around you as three-dimensional props to enliven and clarify your speech. Al Gore does this in An Inconvenient Truth when he inhales and exhales to demonstrate the cyclical nature of the earth’s carbon dioxide emissions. It is effective to say to your audience, “See that orange sign on the wall? The distance between me and that sign—that’s how far Mrs. Smith was standing from the intersection when she saw the defendant’s car run into the truck.” Much better than: “Mrs. Smith was 30 feet from the accident.” Most people cannot right away conceive of how far a distance of 30 feet actually is. It helps to have them visualize it.

6.Video or Audio Clips

Adding a video or audio clip introduces another voice and reawakens audience interest. Avoid the overly long clip, though—anything over 60 seconds is probably too long. Practice what you will be doing while the clip is playing. You do not want to stand in front of the audience awkwardly, folding and unfolding your arms and shifting from foot to foot. Instead, adjust slightly so that you are facing the screen (in the case of a video clip) so that you put the focus on the screen itself. This is the one time that it is permissible to turn your back to the audience. For an audio clip, keep it short and listen attentively, as you hope your audience will.

7.PowerPoint and Other Presentation Software

Presentation software, such as PowerPoint or Prezi, is the visual aid of choice for most business presentations, and it is rapidly becoming a favorite of professors and lawyers as well. When PowerPoint is done right, it can be effective—it forces organization of thoughts and frees you from note cards to enhance eye contact. But if done poorly—if you make busy, dull slides and turn your back as you read them aloud—then there is nothing so painful to your audience or detracting from your thesis.

a.Writing your PowerPoint presentation.

You should start writing a PowerPoint presentation the way that you would write any speech—craft your script, check your organization, simplify your structure, sharpen your words, and then distill everything into beats. Those beats become the words on the PowerPoint slides. Do not write the text on the slides in complete sentences; instead, reach for headlines. Keep the slides sparse. Limit yourself to one thought per line, told in maybe four to five words, and only about three to four points per slide. Do not put each word onto a slide—some of the presentation should involve elaboration on your point. The slide merely emphasizes your idea or jogs your memory about the next thing you mean to say. If you go to the trouble to put a thought on the slide, the audience will think it is important. Do not include it unless it merits attention.

Here’s the preceding paragraph as a PowerPoint slide:

[image: ]

Here is the same paragraph as a poorly done PowerPoint slide:

[image: ]

The dangers with the preceding slide are first, that you will be tempted to focus away from us and read it to us, and second, that we will tune you out and read the words on the screen instead. Either way, you have lost our attention.

b.Animation.

PowerPoint has an “animation” feature that allows you to bring in pictures or text or what-have-you with a big swoop and an interesting sound. Be careful of using too much animation, though. Using it once or twice to highlight a really important point can be effective, but if every new thought is introduced with a lot of movement and sound, it becomes distracting and irritating.

At its simplest form, you can use animation to bring up the words on your PowerPoint slide one line at a time, which helps control the timing through which the audience gets the information you are imparting. (You can do this through the custom animation program—pick the element of the slide you want to animate by putting your cursor next to it, choose “add effect,” and then select a simple motion path such as “wipe” or “appear.” But be wary of too much motion.)

c.Call-ups.

You can animate a PowerPoint slide to pull out the section of the slide that you most want the audience to examine. Say you are telling your audience about a report from the Department of Justice. Here is the first page of the report:
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But you do not want them to read the whole thing—just one sentence. Select that sentence and enlarge it so that the audience’s attention goes to it:

[image: ]

Consider highlighting the text in yellow as well.

C.Rehearsing with Visual Aids

Rehearsal is essential to any speech, but with a visual aid it becomes even more critical. You must live with the visual aid until you can use it seamlessly. Rehearse at least twice in the space where you will speak and with the actual visual aid. No trained actor would willingly go on stage with an unfamiliar prop; likewise, you must rehearse with any visual aid before you perform. Practice how you will introduce it; how you will interact with it; where you will stand in relation to it; and how you will set the visual aid down if you need to. If it is PowerPoint, also practice the timing of advancing from one slide to the next and where you will stand as you do so. When using a visual aid you should be able to set aside notes. PowerPoint gives you this ability, and other visual aids will as well because now you have an organizing principle—to talk about the thing that you are holding and pointing to. Be sure when you use your visual aid that you do not upstage yourself—do not turn your back to the audience or allow the visual aid to distract attention. Bring it out when you want us to see it; put it back when you do not.

Finally, prepare for emergencies. It is wise to have an “emergency box” on hand for any presentation. Your box should contain things for physical emergencies—water, tissues, aspirin—as well as prop emergencies. Bring a duplicate prop if you can. If you have a PowerPoint presentation, bring a backup of it in case your computer dies, and also bring a low-tech paper version in case the worst happens and you find that all the computers around you have died as well. We know of instances where a lawyer has come to court equipped with a fancy computer-driven presentation, only to discover that the computer system has crashed, nothing is working, and the jury is squirming impatiently, waiting for him to proceed. But the well-prepared wisely have on hand printed-out blown-up pictures of all slides so that you can muddle through. Perhaps, with that extra boost of adrenaline brought on by the emergency, your speech will be even better than if all had gone according to plan.


Exercise: Speech with Visual Aid

Write a four-minute speech based on the material in Chapter 4 of this book. Create a visual aid to accompany the speech. Practice delivering the speech with the visual aid.




Part Three

Rhetoric Applied to the

Real World

The need for persuasive speaking arises in all sorts of contexts beyond the formal lecture hall. Part Three examines how rhetoric operates in our day-to-day lives, and applies the rules of superior verbal communication to a variety of everyday contexts. Examining rhetoric at work in the real world will help you gain a deeper understanding of the skill of verbal persuasion.


Chapter 8

E-Mail, Tweets, and Social Media:

Technology and Communication Skills

In addition to the traditional difficulties that all of us must surmount to improve our speaking skills (such as lack of training, fear, haphazard preparation, and the like), there exist new challenges that Aristotle or Demosthenes could never have anticipated. How can we hope to master oral communication skills when we speak less and less frequently because of our attachment to a computer or smartphone? And how do the lessons of rhetoric apply to modern-day electronic communications, such as emails, tweets, online posts, texts? Being mindful of these issues can help make you a more persuasive speaker.

A.Improving Public Speaking Skills in a Digital Age

1.Seek Out Face-To-Face Conversation

As we evolve toward spending half our communicating hours in silence—tweeting, texting, e-mailing, and listening only to people who agree with us—our verbal skills suffer.

In many workplaces, it is possible to spend the entire day on the computer, communicating exclusively through e-mail, with few face-to-face conversations. Don't do it. When chained to e-mail, you are isolated from coworkers and miss the human connections that make your job more worthwhile.

Another danger: When we communicate through e-mail, texts, and the like, we are not speaking, nor are we listening to others speaking. These machines are nonverbal. The tasks they permit are those of silence. (Even a cell phone, which of course can be used as a verbal communications device, is just as likely to be used to e-mail or text nowadays.)

Does this matter? It does, and in central ways. We can improve our speaking skills through verbal interactions with friends, family, and colleagues. These exchanges offer us the ability to practice expressing ourselves verbally, to develop our use of cadence and tone, and to experiment with various substantive forms of argument. We learn what works and what does not work by the myriad conversations we take part in, over and over, every day. If we spend the bulk of our days communicating solely through typing or texting, we miss out on the opportunity to hone our speaking skills.

We also learn by listening to those we encounter in daily life. Why do I like that person or why do I not? What did I learn from her? We learn to mimic some of what we admire. Our vocabularies increase in part through reading, but also by hearing new words. We decide to use them because they sounded good.

We benefit by listening to wonderful speakers (and we learn what to avoid from bad ones)—but not if we are mentally absent, absorbed in our computers. Many students can remember the spectacular lectures of a favorite professor. But now many professors compete unsuccessfully with the Internet for their students' attention, leading some to ban laptops from their classes.83 The distractions of technology can rob you of the chance to really observe fine speakers at work.

To get better at public speaking, go speak to other people face to face, and listen to them, too. You might have to make a conscious decision to carve out time do this, but it is worth the effort.

2.Don’t Get Distracted

Another caution: As you work on a presentation, realize that the technology can interfere with your concentration. Allowing a new e-mail or text to disrupt your work momentarily blocks out your preceding thoughts. It takes time to recover your lost train of thought with each interruption.84 When you are constantly interrupted by various people with messages about different subjects, it is very difficult to do any “big picture” thinking.

The preparation for every fine oral presentation requires periods of quiet, calm, and reflection—a heavy dose of “inward direction.” Structuring the order of your presentation is an act of creativity. That is why experienced speakers hole themselves away, far from any distractions, to work on their presentations.

Electronic alerts collide with whatever form of Walden Pond experience we crave to achieve—those calm, quiet, contemplative, anxiety-relieving moments. By contrast, a steady diet of computer noise throughout the day is likely to add stress rather than reduce it.85

Consider silencing your devices while you are working on your speech.

B.Applying Rules of Rhetoric to Electronic Communications

1.E-mail Communications

E-mail can be dangerous because of the informality and the speed with which e-mail messages are composed and sent. You may think you are sending an informal e-mail to a coworker; then your coworker unexpectedly forwards that e-mail to someone more senior, and suddenly your credibility (Ethos) drops because your writing was sloppy.

E-mail messages can also take on an unintended tone, a Pathos problem. You may think that you are making a funny joke, but the reader of the e-mail may see it otherwise and take offense. Because the communication happens in cyberspace, you are unable to read the facial expressions of the recipient and have no idea when you have done injury to a relationship. In person, you could quickly apologize and the incident would soon be forgotten. In e-mail, the offending message sits in the recipient's inbox to be stewed over or very possibly forwarded to others.

It is also tempting to shoot off an angry e-mail when tempers are high, another problem of both Pathos and Ethos. Perhaps it feels good at the moment of hitting “send”—you got off a zinger and the person assailed does not have a prompt comeback because that person is not sitting right there. It may seem you have gotten the last word. But you have not. The recipient may respond in kind, and then a relationship capable of salvage has been savaged. People will say things in e-mail that they would not say face to face, damaging their own reputations. If you are upset, put the smartphone down and walk down the hall to work things out.

Lawyers must be particularly cautious about e-mail because of issues of discovery and privilege. Discovery (the process by which parties gather information once a lawsuit has been filed) enables a party to demand things such as e-mails related to a lawsuit. You might think your e-mail will be protected from disclosure if you are an attorney, because the attorney-client privilege protects communications between attorneys and their clients and also attorney work product. But imagine that your client forwards your e-mail to a third party, or that you copy someone on the email who isn’t the client. In that case, the privilege has been destroyed and the e-mail is discoverable. And even nonlawyers (such as politicians and corporate executives) have learned the danger of committing embarrassing or inflammatory thoughts to e-mail that later are stolen and leaked to the public.

What to do? Take the time to proofread your e-mail. Think of it as akin to a business letter—format it properly, get the spelling right, make the subject line something helpful so the reader can find it again quickly. Be careful about what you put in an e-mail, and to whom you send it. Think about what it would look like in the newspapers or in court. And consider whether e-mail is the best way to communicate. It could be if you want to create a record. If the discussion is sensitive, it might be best to have it face to face. (See also Chapter 9 for more ideas about communicating persuasively in the workplace.)

2.Tweets

Tweets, like e-mail, pose challenges of Ethos, Pathos, and Logos. They often are fired off quickly, without a great deal of thought, when passions are high. They can be inaccurate, and those mistakes can take on a life of their own if the tweet is retweeted. The tone can misfire, triggering outrage or backlash. To see the pitfalls of tweets, one can turn to the example of President Donald Trump.

When Donald Trump became President in 2017, he changed the way the White House traditionally has communicated with the American people. His favorite communication platform, Twitter, offered him the ability to make pronouncements in real time, without the filter of a communications staff. His supporters liked this seemingly unvarnished access to his thoughts. But his tweets also got him into trouble.

Trump fired off tweets quickly, often before determining whether evidence existed to support them. This left him vulnerable to claims that he was misinformed, or worse, a liar. For example, in one tweet, he asserted: “How low has President Obama gone to tapp my phones during the very sacred election process. This is Nixon/Watergate. Bad (or sick) guy!” There was no such wiretapping.86 He made false (and easily debunked) claims that the size of the crowd attending his inauguration exceeded the crowd size at the inauguration of President Obama,87 and that he would have won the popular vote had millions of illegal votes not been cast for his rival.88 Trump’s false claims about matters large and small came to characterize his presidency as one based on “alternative facts,” affecting his reputation.89 The Logos of any claim is fragile if that claim rests on assertions that are later proved to be false. This is a danger in social media—it is tempting to make statements quickly, without first verifying the evidence. Perhaps a tweet is simply a random thought, but because it is written, it suggests that you have reflected upon that thought and believe it to be true. Those false claims can come back to haunt you. This is particularly problematic when you are president, and your words have the power to affect the nation.

Trump also tweeted when he was triggered. He lashed out on Twitter in moments of anger, which meant that he was feeling, not thinking, leaving him vulnerable to charges of instability. These emotional tweets sometimes created more problems than they solved, causing political crises of Trump’s own making. When one communicates in an upsetting situation, it is better to take a deep breath and think about the most skillful way to respond. A danger of technology: It is easy to speak before you think in a way that you may come to regret.

The emotions Trump displayed in his tweets triggered reciprocal emotions in the audience that read them. To some, Trump’s tweets inflamed passions. To others, they became a rallying point, a reason to resist his presidency. Misogynistic tweets and other comments90 sparked the Women’s March on January 21, 2017, a worldwide protest aimed at Donald Trump because of his offensive statements about women. Over 5 million people participated worldwide. The event was the largest single-day protest in the history of the United States.91

And tweets can be retweeted, taking on a life of their own. One can think of the story of Justine Sacco, who tweeted as she boarded a plane to Cape Town, “Going to Africa. Hope I don’t get AIDS. Just kidding. I’m white!” She had only 170 Twitter followers. But they retweeted her message, making her the number one worldwide trend on Twitter by the time her flight landed. She lost her job as a result.92

Leaders with optimistic messages who can stay calm under intense pressure create an environment of trust, fairness, and most importantly, open up space for those they are leading to think. Triggering discord is not an effective way to persuade people to listen to you. Trump’s tweets violated Aristotle’s rules of demonstrating Ethos, Pathos, and Logos. Instead of connecting, he upset people. Instead of inspiring, he inflamed passions. And instead of clarifying, he confused things. This is the opposite of effective persuasion.

* * *

The long and the short of the matter is that if we do not take the time to speak or listen, then the quality of our verbal skills suffers. Make a point of taking time to call people instead of e-mailing them. Meet friends for coffee and conversation. Put down the smartphone and go to a colleague's office to discuss an idea face to face. Your verbal skills will improve, and you may find that your day is more pleasant as well.

And before you fire off that overheated e-mail or tweet, take a deep breath. Think. Reflect. You will be more persuasive if you do.


Exercise: Mindfulness

The next time you find yourself tempted to fire off an angry e-mail or tweet, try this mindfulness exercise first:

•Sit comfortably, with your feet on the floor and your hands resting on your lap. Close your eyes.

•Take a deep breath, noticing how it feels to inhale the cool air. Exhale, and observe how your exhalation feels different from your inhalation.

•On your next breath, observe what it feels like to have your feet resting on the floor. Notice how your toes feel, and your ankles. As you exhale, relax that part of your body.

•On the next inhalation, pay attention to your legs. Notice the weight of your legs as they press against the chair. As you exhale, let go of any tension in your legs.

•Continue this exercise, scanning up the body with each inhalation, and relaxing with each exhalation. Notice your spine as you sit in your chair, your hands, your arms, your shoulders, your face, the back of your neck, the crown of your head.

•Finally, take three breaths in and out, concentrating only on what it feels like to breathe. If your mind wanders—as the mind often does—notice that this is happening and try to take your attention back to the breath.

•Now open your eyes and return your attention to the room. This centering exercise can help calm an active mind and allow you to reflect, rather than simply react.




Chapter 9

Speaking Effectively at Work

The typical lawyer devotes much of his time researching and writing documents for clients or more senior colleagues. He may find himself spending time alone in his office at his computer. If he uncovers a question about his task, he may fire off an e-mail or perhaps leave a voicemail; simpler, really, than to track the person down and ask the question face to face. When finished with the assignment, he may e-mail his product as well, perhaps print it out and leave it on the supervisor’s desk. But rarely will he take the time to meet with his boss in person to present his findings orally. This is a mistake.

As we discussed in Chapter 8, in a computer-centric world, it is too easy to spend the days communicating in writing rather than in person. Resist that temptation. If you communicate exclusively through the written word, you lose:

1.The chance to practice. The more you speak, the better you become at thinking on your feet.

2.The chance to make a human connection. If the boss sees you, she is more likely to care about mentoring you and listening to your ideas. We cannot overstate the importance of this. To succeed in the workplace, those you work with have to want to keep you there. This will happen only if they actually know who you are and like you. It is not enough to do the work, or even to do it well—you may find that you have checked all the boxes and done all you have been told to do, but if you lack the informal connections on the job, you may not move ahead. Mentoring is a key to success. No one will mentor you if you are simply an e-mail machine and not a human being.

3.The chance to charm. If you hone that skill of looking the other person in the eye and speaking confidently to him, you will be the young employee more likely to be invited to that important dinner with the client.

4.The chance to read body language and clear up misunderstandings. When you speak with another person face to face, you can tell when the conversation starts to go off the rails.

This is harder to notice when an exchange takes place over e-mail. E-mail and other written communication can take on tones that the writer never intended, and you may miss signals of impatience or confusion when your audience is responding in writing rather than conversation.

Here are some thoughts about how to increase the opportunities for making oral presentations in the workplace, and suggestions for how to go about it.

A.When to Speak?

Any time you have completed an assignment, seek the opportunity to make an oral presentation about your work, not just a written one. Ask your supervisor for the chance to meet to talk about your findings. This is a perfect opportunity to hone your public speaking skills via conversation—you will know the topic well after doing all that research, and you know your audience (your supervisor) wants to know about the topic because he asked you to research it in the first place.

Try to speak up in meetings as well. Before you go to a meeting, think about what you have to offer. You may be a junior member of the team, but you also may be the only one who has actually read the caselaw recently or dug into the relevant documents. You have useful information and insight, and the team benefits if you offer it. It can be intimidating at first to speak in team meetings, but if you set a goal of speaking once per meeting, you will find that you can achieve it.

One contribution per meeting may be plenty, particularly if you are junior; spend the rest of the time listening and learning. The colleague who dominates the meeting by speaking simply to hear the sound of his own voice without offering value does not impress anyone. Listening means paying attention to what other people are saying, not just thinking about what you might want to say next. This is true when you are receiving feedback as well. Listen to the information you are receiving; don’t spend your time thinking about why what you are hearing isn’t true or what you want to say in response. Take in the information, digest it, and let it settle. This is hard to do, but well worth the effort. You will be more persuasive if you have a sense of what the people to whom you are speaking are looking for, and that requires you to be a good listener. This takes practice. A good place to start that practice is at a meeting.

Seek out opportunities for more formal speaking engagements as well. Does your department need someone to make the presentation to the managers about your recent projects, or to summer associates about life in the workplace? Raise your hand! The best way to improve at public speaking is to do it as much as possible.

If your employer offers training opportunities to improve public speaking, sign up for them, even if they do not seem directly applicable to your type of work. For example, law firms often will arrange for associates to participate in trial practice workshops. A corporate associate, never in court, still needs to be able to speak well to clients, so sign up to participate if you can. Practicing an opening statement made to a jury will help you hone skills you need even if your only “statement” is going to be made to a board of directors.

Force yourself to attend a reasonable number of company social events. Look on these as opportunities to practice improving your speaking skills. Even if cocktail parties make you feel like the shy kid in the high school cafeteria, force yourself to walk up to people and introduce yourself. Hold eye contact; speak confidently. These events are intended to enable you to meet others, so it is fine—in fact, encouraged—to approach a stranger with a smile and an outstretched hand to say, “Hi, I’m _______. I don’t believe we’ve met.” If you don’t know what to say next, try asking what he has been working on lately or talk (in positive terms only, in case you have stumbled upon one of the event organizers) about the food. It gets easier every time, and it offers you yet another way to practice thinking on your feet. You may even make a new friend. Also, you may find that your colleagues are equally uncomfortable in awkward social situations and grateful to find anyone friendly. It is a way to make the connections you need to get interesting assignments at work.

B.How to Speak?

If the situation is informal (a cocktail party, for example), the key is to listen intently and to make sure your body language is as relaxed and open as possible. Conversation is not a competition over who gets to tell the next story; instead, it is about connecting with another person, which requires listening to what that person is saying. Keep eye contact. Do not let your eyes wander around the room as if you are looking for a better conversation partner. Smile.

For a more formal presentation—a meeting with your supervisor in which you plan to present a project, for example—you need to allow yourself sufficient time to prepare, as you would for a speech with any audience. Organize your thoughts into a few well-chosen points, as discussed in Chapter 4. Practice how you will say them. Practice them out of order as well—perhaps put one point apiece on index cards, shuffle the cards, and then discuss the topics in whatever order they appear. This can help you in the conversation if you are interrupted with questions. Never respond, “I am getting to that.” Welcome questions and answer them.

Consider using a visual aid. For example, if you are relying on related documents (cases or a statute) to support your point, bring the most important documents along with relevant sections highlighted and marked with tape flags so that the supervisor can see how you can substantiate the argument.

An important difference between the supervisor and a typical audience is that your boss is a repeat audience. She will hear from you today, she has heard from you before, and you hope she will listen to you again. Ethos, or credibility, is important in any presentation, but it is doubly important when you have a captive audience. Resist the temptation to exaggerate facts, to make claims that you cannot support, or to bluff when you do not know something. Ask any lawyer who appears before the same judge again and again—you are much better off by saying, “Your Honor, I do not know, but I will find out,” rather than guessing and being proved wrong in the end. Once credibility has been lost, it is lost forever.

With any audience, body language is important. Good posture bespeaks confidence. Dress professionally in order to project authority. Avoid inappropriate flirtation, the off-color joke, coarse language.

C.Pay Attention to Time Constraints and Deadlines

Be aware of time constraints—not your own, but your audience’s. In a typical speech, this normally means that you do not exceed the time you have been allotted. In a speech to a supervisor, respect the demands on the supervisor’s time. Do not beat around the bush—taking ten minutes to warm up to your topic will only irritate her. Cut to the chase. Give her the answer, and then if she is interested, take whatever time she gives you to present your thoughts, argument, or project.

When you approach your boss with questions that will lead to your final presentation, be sure that you are thoughtful about how you do it. Do not interrupt her every ten minutes with e-mailed questions; instead, wait until you have a critical mass of questions and you cannot make forward progress without consulting her. Ask your questions succinctly and thoughtfully. Take the time to figure out exactly how to ask it so that you do not waste her time with “uhs” and “umms” as you struggle to collect yourself.

Respecting the supervisor’s time also means respecting deadlines. If you miss a deadline, everything you say thereafter will be colored by the assumption that you are sloppy, lazy, or unreliable. You should assess the pace at which you are working and determine at least 24 hours in advance of a deadline whether you can meet it. If you cannot, go to your audience member/boss and tell her, “I will not be finished with the memo by tomorrow at five, but here is what I can give you” (an oral report, perhaps, or the parts of the memo that deal with x and y). Then tell her when you will be finished and do not miss the new deadline, no matter what it takes.

If you meet your deadlines, your audience/supervisor will be more receptive to your ideas about your project. If you cannot meet the deadline but have been professional and responsible about a warning, you should still be able to retain goodwill. But if you blow off a deadline and slink into your boss’s office late, that tardy memo will not be well received, and your boss may not want to see you face to face at all.

D.Know Your Audience

Young lawyers fresh out of school know that they will have to adjust to a number of changes in their daily lives—wearing professional clothing, working during business hours, billing their time. Another adjustment to anticipate and address: You will work with people of a variety of ages, which may require you to adjust how you communicate. In school, you may have spent most of your time communicating with classmates who were similar in age to you. In the workplace, some of your most important communications will be with people of other generations.

Aristotle encouraged speakers to consider the “various types of human character” a speaker is likely to encounter, including the listener’s generation, whom he classified in terms of “youth, the prime of life, and old age.”93 The climate in which a person grew up and spent her productive years can shape her perspective, as can the demands placed on that person due to his particular phase of life (starting out, raising children, considering retirement). A “generation” shares certain similar experiences and attitudes informed because its members entered the adult world at around the same time. This doesn’t mean that each person in a generation is exactly like all the others in her cohort, of course, but it can be helpful to understand the norms of the generations you are most likely to encounter as you begin to cultivate your own professional persona.94

Consider, for example, the mix of generations that you might encounter working at a law firm. Your team might include a senior partner, who originally brought the client to the firm; the managing partner, who runs the day-to-day operations of the case; a junior partner; and a swath of associates.

1.The Traditionalist Generation

A senior partner may be part of the “Traditionalist” generation. Traditionalists were born between 1920 and 1944. Many came of age in the “Father Knows Best” era of the 1950s and ‘60s, in homogenous workplaces with a clear sense of hierarchy. Workplace dress codes in the heyday of the Traditionalists were formal. Language was professional. Success was marked by tangible indicia, such as the corner office.

The Traditionalists’ professional and personal lives in their early careers typically were maintained in separate spheres, meaning men were the primary breadwinners, while women tended to home and family. While employees today may see work and family as intertwined obligations, a Traditionalist may believe these areas should be kept separate or may not have thought about how family obligations can impact employees at work. Few women at this time were lawyers at all, and those that were faced formidable obstacles. For example, Sandra Day O’Connor, who graduated third in her class from Stanford Law School in 1952, was refused a job interview by over 40 law firms because of her gender. She obtained her first position as a deputy county attorney by offering to work for free. (She went on to become the first woman to serve on the United States Supreme Court.)95

Traditionalists often worked for a single employer, expecting that they would remain there indefinitely. If that is true of this senior partner, then he may feel a fierce loyalty to the law firm that may mystify his younger colleagues.

When Traditionalists first became the heads of the office, there were few computers, no Internet, and no e-mail. Business was conducted face to face. The written memos produced by this generation were crafted more deliberately than the hastily composed e-mails of today, and so the Traditionalists expect a finished quality to written work. Consider e-mails to be formal business communications and compose them to be business memos. Oral presentation skills are particularly prized by this cohort. Even in today’s less formal workplace, an employee seeking to impress a Traditionalist would be smart to dress formally and speak with some polish.

2.The Baby Boomers

Baby Boomers were born between 1945 and 1966. At many workplaces, Traditionalists have taken senior status; the Baby Boomers are now those managing partners who are running the show.

The Baby Boomers came of age during the time of “sex, drugs, and rock-n-roll” (and many more Boomers claim to have been at Woodstock than could possibly have been there). The nation underwent seismic changes during the youth of the Baby Boomers, and they were at the forefront of bringing those changes about. Baby Boomers can claim credit for the civil rights movement, women’s liberation, and putting a man on the moon.

Baby Boomers are also responsible for the 80-hour workweek.96 Many lawyers of this generation tend to revere career and traditionally have been willing to sacrifice anything from sleep to family life for it, in order to excel. Once known as the “Me Generation” for focusing on their own personal development, Baby Boomers later became “helicopter” parents, raising children with the same energy with which they climbed the corporate ladder.97

If you encounter this “live to work” ethic in a Baby Boomer audience member, get to the point right away in your presentation. A money-conscious Baby Boomer client will want you to cut to the chase so that you are not running up the bill, and a Baby Boomer on a jury might resent wasted time in the face of all the other demands on his private and professional life. But that same audience member may be more amenable to persuasion if you are able to articulate the big-picture meaning of what you are saying. Baby Boomers changed the world when they came of age and may be interested to hear how you plan to change it, too.

A Baby Boomer boss will want to see that you are as enthusiastic about the job as he is and may judge your credibility accordingly. When you speak to a Baby Boomer supervisor, don’t just answer the questions—think about what the next steps of a project might be and talk about those, too. The supervisor will be impressed when she sees that you have taken ownership of the project and are thinking creatively about it.

3.Generation X

The young partner probably hails from Generation X. This generation was born between 1966 and 1979. Gen X is the “baby bust” generation, the cohort that followed Baby Boomers when birth rates declined. They came of age during the 1980s, when the term “latchkey kid” was coined to describe a child who found her own way home from school, entertained herself, got her homework done, and frequently made her own (most likely microwaveable) dinner.

When Gen Xers entered the workplace, many started companies of their own, such as the Dot-Coms of the 1990s, administered with their own anti-hierarchical instincts and casual dress codes. Some Gen X children grew up to be wealthy Gen X adults by marching to the beats of their own drums. Others have found they earn less money than their parents because they have intentionally taken jobs paying less but offering more time for family.

Generation X is more likely to be skeptical of hierarchy than preceding generations. Gen Xers watched their grandparents, who may have worked loyally at one company for years, experience layoffs and forced retirements. Some were resentful of absent Baby Boomer parents who seemed to give more to employer than family. As a result, Generation X is less likely to be loyal to a single employer. This was the first generation to show willingness to switch jobs every few years in a quest for a better one.

Generation X first coined the term “work-life balance.” A Gen X boss may be open to flexible work arrangements and nontraditional communications, provided that these help get the job done. A Generation X colleague also prizes independence and wants to see you show initiative. If a junior associate peppers Gen X supervisors with e-mailed questions at all hours that could have been answered with thought, the Gen X boss is likely to be irritated. Generation X has little patience with hand-holding, especially if that erodes time for holding the hands of its own children.

4.The Millennial Generation

The youngest generation of workers is likely to be part of the Millennial Generation. This generation was born sometime after 1979, which means that it encompasses an enormous number of people, some of whom may be firmly established in their careers, and others of whom are just starting out. Millennial lawyers typically are high-achievers who were involved in numerous activities and organizations during their school days. They are usually driven, with a useful energy and focus. They tend to be closely connected to their families, which instills in them a deep sense of confidence that can lead to rich creativity. Work-life balance gains in importance as Millennials marry and start their own families.

This is also the generation that created the Occupy Wall Street movement and was instrumental in electing the first African American president (not to imply that the whole generation is liberal—simply that they are socially active). They may have spent hours volunteering and may be motivated by desire to help others or improve the world. They are likely to respond if you communicate how the task at hand plays a meaningful part in a larger, noble goal.

Millennials are often comfortable with technology, as they have grown up with the Internet, and can leverage this knowledge to provide value at work. If you are an older employee reporting to a Millennial supervisor, you must learn to be comfortable in this digital world as well to keep up.

Millennials bear the burden of a negative stereotype of being fragile, demanding trigger warnings, safe spaces, and a road map to exactly how to earn an “A” in a class.98 On top of this, many Millennial law students entered the workplace during a period of economic recession, graduating with huge loans and no job in hand. It is profoundly unsettling to anyone to realize that it is possible to do it all right and not get what you want and deserve, and even more so if your experience in school seemed to promise an orderly world of steps and rewards.

If you are a Millennial, you can outshine your peers by displaying competence and confidence. Very often, the secret is to offer the indicia of competence that other generations might be looking for. Even in the most nervous-making situations, a little polish, enthusiasm, and initiative can save the day.

And as for the charge that Millennials are snowflakes, it should be noted that, for centuries, older generations have complained about those who come after them. As Aristotle himself wrote about the youth of his day:

They have exalted notions, because they have not been humbled by life or learned its necessary limitations; moreover, their hopeful disposition makes them think themselves equal to great things—and that means having exalted notions. They would always rather do noble deeds than useful ones: Their lives are regulated more by moral feeling than by reasoning. . . all their mistakes are in the direction of doing things excessively and vehemently. They overdo everything—they love too much, hate too much, and the same with everything else.99

Sound familiar?

5.And You Can Always Ask

The best way of all to know what your audience wants and expects is to ask. Get to know your supervisor. Ask her what she is looking for in the assignment she has given you—what does she hope to learn, what form does she want it in, when is it due. Pay attention to the feedback you receive. Perhaps your supervisor doesn’t share any of the attributes of her generation, but places great value on something else that you value, too. Face-to-face interactions can help you figure this out. As with any presentation, yours will be more effective if you’ve given some thought to who your audience is and what she might care about and want to know.


Exercise: Workplace Presentation

Imagine that you are a lawyer in a legal office. Present a four-minute presentation to colleagues about a legal matter on which you are working. You could pick a case that you studied about in law school and pretend that you are a lawyer involved in the case, or you could speak about something that you actually worked on or a legal topic that interests you. It might be smart to use a visual aid. This assignment is intended to simulate the type of presentation that many young lawyers are asked to make, in which they tell a group of colleagues about the status of a matter and perhaps educate them about some area of the law.




Chapter 10

Rhetoric in Court

Oral advocacy is the bread and butter of being a trial lawyer. You must be able to persuade a jury if you hope to win the case for your client. If a motion is raised in the trial or the case is appealed, you must be able to argue effectively before judges. Any litigator will want to master the fundamental rules of rhetoric because they map perfectly onto the task of persuading judges and juries.

Nonlitigators can also benefit from learning about rhetoric in court. The skills required to be a successful trial lawyer have everyday application. At times we all engage in “direct examination” (the questioning of one another for information), “cross-examination” (in which we challenge and test one other), an “opening statement” (an objective overview of a position), and “closing argument” (where we argue our case as persuasively as we know how). “Making an Argument to a Judge,” at the end of this chapter, offers tips that will be useful to anyone who must address an audience that might interpose questions during or after the presentation, such as an employer, a board of directors, or a potential client.


“The Essence of Good Trial Advocacy”

•Be calm.

•Consider the audience’s points of view.

•Avoid all-nighters.

•Project “fair play.”

•Deal fairly with the opposition.



A.The Trial

Trial lawyers contend that trial is the most difficult advocacy exercise of them all, for the following reasons:

1.The challenge of maintaining credibility for a long period of time;

2.The difficulty of appealing to a diverse audience;

3.Physical exhaustion, if a trial is a long one;

4.The problem of maintaining poise when things go wrong; and

5.The demands placed on a lawyer by the wide range of tasks that he must perform at trial, from opening statements to direct examination and cross-examination to closing arguments to discussions with the judge and opposing counsel.

We discuss each challenge in turn.

1.Credibility

Trial places the maximum strain on a lawyer’s credibility. The trial lawyer must be ever mindful of being persuasive without misstating or overstating the facts or hitting the wrong tone.

In daily life, a speaker might pick and choose points on the other side of his position to attack, formulating “straw men” that are easy to knock down. He might misstate facts, exaggerate his case, and conveniently omit evidence that disproves his point. This approach will backfire at trial. If you play fast and loose with the truth, opposing counsel will seize on what you have done and highlight any misstatement or overstatement for the jury. The jury will remember it. Instead, answer the best points of the opponent’s case, deal with them thoroughly and respectfully, and make clear the reasons that your opponent’s arguments are outweighed by stronger countervailing ones. Logos, as discussed in Chapter 2, is of paramount importance in a trial.

Credibility also hinges on striking the right tone. The Rambo, tough-guy approach is unpersuasive to juries over the course of a long trial. A halting, mumbling delivery suggests a lack of confidence in your case and erodes attention. Aim instead to project confidence, warmth, and likability. This involves knowing your case well and attacking head-on any fear of public speaking. Relying too heavily on your notes, displaying quivering hands, or having a frozen or muted voice-box can all sever an attorney’s connection with the audience, spelling doom for him and his client. It helps here to study great speakers, and to practice, practice, practice.

Finding an experienced mentor to help you can also be useful. At its best, these mentoring sessions involve videotaping of your opening statement, closing argument, and examinations of witnesses (simulated, if necessary), and then line-by-line critiquing until fear erodes and confidence builds.

2.Audience Diversity

At trial, you face an audience with varied interests and roles. You must appeal to, and never antagonize, every juror, each having disparate educational and demographic backgrounds. Voir dire examination of jurors, jury forms, and other demographic information can help you figure out who are likely to be the leaders of the group and how to persuade them. Pay attention to the body language of the jury. If any juror seems bored or confused, try to explain again (perhaps more clearly or more vividly) the point you are trying to make. Parties in major cases often hire jury consultants, sometimes trained in psychology, to help lawyers deal with the art of persuasion and audience reaction.

You must also be mindful of the point of view of the judge. You must convince your own clients that you have been powerful and persuasive. Finally, you must avoid needlessly antagonizing the opposing party (with whom your client may still want to engage in fruitful settlement negotiations). A hydra-headed audience, indeed.

3.Exhaustion

Many trials now consume weeks or even months. One of the authors was chief trial counsel at an asbestos insurance-coverage case that dragged on for four years in a San Francisco court. The length of a trial is a substantial challenge. It is a physically and mentally taxing exercise: It demands extensive preparation and 9-to-5 “performance” every day at trial. This may be further complicated by the experience of waking up at 3 o’clock in the morning from an attack of nerves or because you have hit upon some perceived spectacular breakthrough idea that causes you to spend the rest of the night frantically reworking your presentations. The exercises described in Chapter 6 can help keep your voice healthy and calm your nerves before trial.

4.Maintaining Poise and Calm

Especially in a protracted trial, something is likely to go wrong. A key witness may let you down by succumbing to unexpected or superb cross-examination. The judge may rule against you about whether a piece of evidence is admissible or whether a particular line of questioning can continue. A trial is the ultimate test of whether you are able to retain a calm demeanor under stress. It is important to remain calm because the jury will perceive when you have been knocked off your game and react negatively to flashes of anger. Keeping your cool matters in three-day trials; it is even more important in those that last for several months.

5.The Challenge of the Varied Tasks of a Trial

Trial counsel confronts a multitude of tasks, her role constantly adapting to the requirements of the case, making the trial even more challenging. These include pretrial planning, the opening statement, direct and cross-examination, and closing argument.

a.Pretrial planning:

Choosing a theory of the case.

Before the trial begins, you will want to devise a “theory of the case”—a rational, compelling story that you can tell on behalf of your client. This is much the same as the process discussed in Chapter 4 about finding a reason for the audience to care about your speech. A good theory of the case (for example, “This is a case about police incompetence and a rush to judgment,” or “This is a case about a cheater who always takes the easy way out”) will help you select the points that are the most important for you to emphasize. It will help you determine where to begin with your opening statement and closing argument, what witnesses to call, and what evidence to present.

The lessons of the psychologists, discussed in Chapter 2, can be helpful as you design your trial strategy. Remember the importance of primacy (the first moment of a presentation) and recency (the last moment) as you decide the order in which to present your case (where to start in your opening statement, which witness to call first, what questions to ask first, where to begin and end in your closing). You will also want to consider before the trial begins how you will preempt the best points that your opponent is likely to make in order to take the sting out of them. This may change what you say in your opening statement or your decision to put a particular witness on the stand, or it may cause you to file a pretrial motion to exclude something that would be damaging to your case. The structure of a trial must be carefully planned.

It is the trial lawyer’s job to keep the jurors interested and engaged throughout the proceeding. As with any audience, jurors need to consider one point at a time, so simplifying your points by finding a theme (discussed in Chapter 4) is key. Helping the jury to visualize your points by using a piece of evidence or a visual aid (see Chapter 7) can be quite effective. Choose your themes and decide what pieces of evidence and visual aids you plan to use before the trial starts. You will want to make sure that all of your pieces of evidence and visual aids are permissible under the rules of evidence and may even want to make a pretrial motion to make sure that the judge will not prohibit you from using them.

Finally, don’t wing it. Preparation is essential to a successful trial.

b.Opening statement.

The trial begins with each side presenting an opening statement outlining its version of the case. The opening statement is an exercise in Ethos (Chapter 2)—you must establish that you are credible in order to earn the trust of the jury. The opening statement is also a moment of primacy, or first impression (discussed in Chapter 2). A trial lawyer must project calm in this initial presentation, while at the same time grabbing attention and being clear. Delivery (discussed in Chapter 5) is also crucial. If the jury decides during the opening statement that a lawyer is dull or lacks confidence, the lawyer will find it more difficult to capture and hold the jury’s attention.


The Opening Statement

•Simple

•Well-structured

•Nonargumentative

•Extremely important advocacy



The opening statement poses a challenging writing exercise. The law imposes an artificial rule on opening statements: At this point in the trial, the trial lawyer is permitted only to state the facts to be presented in the case and may not yet “argue.” This means that appeals to inferences, common sense, fair play, and passion—the stuff of normal conversation—are forbidden.

For example, a lawyer would be permitted to say in an opening statement, “The evidence will show that John Jameson had two affairs, which he kept secret from his wife for years. You will also learn that he told lies to his mistresses about his relationship with his wife during the period of the affairs. Finally, you will learn that Mr. Jameson lied to investigators when questioned about his marriage and these relationships.” Those are all facts, and if you are challenged about them, you will be able to tell the judge which witness will testify about them (and why they are admissible statements under the rules of hearsay).

But you are not permitted to draw any inferences from these facts during the opening statement. You could not say, “John Jameson is a liar,” although this would be a fair conclusion to draw and certainly a point to imply in questioning and to state explicitly in your closing argument. But in an opening statement, a conclusion like “John Jameson is a liar” is an impermissible argument and will get you into trouble. Careful crafting and wordsmithing are therefore critical to a successful opening statement. You must be careful not to wander into impermissible argument, but at the same time, you will want to be mindful of lining up your facts so that the jury can begin to draw its own conclusions about what those facts mean.

c.Direct examination.

After both sides have delivered opening statements, questioning of the witnesses begins. When a lawyer calls a witness to testify on behalf of his side of the case, he asks her questions in order to elicit facts helpful to his position. This process is called direct examination. Then opposing counsel is permitted to ask questions of the witness as well in cross-examination.


Direct Examination

•Homework galore—preparation is essential

•Lawyer is not center stage

•Clarify repeatedly

•Short, if possible



Here comes another artificial rule of law: The trial lawyer conducting a direct examination cannot engage in “leading questions” or “a question that suggests its own answer.” A proper question on direct examination would be, “Where did you go next?” The question does not suggest an answer; the witness could reply any number of ways (“I went home.” “I went to the store.” “I went to bed.”) A leading question (improper during direct examination) would be, “You went to the store next, didn’t you?” because this question suggests the answer (“Yes, I went to the store.”).

This is another difficult writing exercise. It is wise to formulate your direct examination questions in advance so that they are asked properly, because this odd way of questioning is not the way we naturally talk to one another in everyday conversation. A simple rule of thumb: Try to start each question on direct examination with “who,” “what,” “where,” “when,” “how,” or “explain.” If you do, you probably will have asked an open-ended question.

Successful direct examination of a witness involves a great deal of strategic thought. You need to carefully plan which witnesses you are going to call and whom to exclude. You need to determine the most effective order in which to present your witnesses (usually putting powerful witnesses at the beginning and end of your case, and burying the weaker ones somewhere in the middle). You must master everything relevant that your witness has written or said in earlier depositions or other testimony so that you know what to ask about and can properly assess whether the witness could give damaging testimony; hone the structure of each examination to keep it simple and easy to follow; prepare the witness for the most effective but truthful answers to the most difficult topics likely to arise on cross-examination.

Direct examination is, therefore, heavy on Logos (Chapter 2) and requires crafting a good structure (Chapter 4). As you make a decision about each witness, ask yourself, what is the theory of my case? How does this witness support the story that I am trying to tell? If several witnesses could tell a particular part of the story, does it make sense to put them all on the stand? (Sometimes it doesn’t, if a witness has said or done something damaging that could make him vulnerable on cross-examination.) Just as you would sharpen the structure of a speech, you will also want to sharpen the order of the evidence that you present and the questions that you ask. You will not be able to make a little speech in between witnesses to make it clear to the jury why you have called a particular person to the stand. Instead, you must ask questions of the witness that will elicit the information that the jury needs to draw these connections themselves, until you are able to bring it all together in your closing argument. (More about the closing argument further on.)

Finally, a note about delivery. The trial lawyer must accustom herself, in the course of a trial, to a subordinate role during direct examinations. She does not take center stage; the witness does. The witness is the person who saw the critical events and can tell the jury about them. The jury will believe the evidence more if it comes straight from the witness’s mouth, not the lawyer’s. Keeping the focus on the witness can be tricky, particularly if you are a better public speaker than the witness is. You can help the witness along by asking clear questions, meeting with the witness numerous times to help him become comfortable with his role, and keeping your own sentences during direct examination short and to the point. Direct examination is the time for evidence from the mouth and writings of the witness, not rhetorical flourishes by the trial lawyer.

d.Cross-examination.

Cross-examination is another question-and-answer exchange between a lawyer and a witness, usually designed to demonstrate flaws in the witness’s testimony (for example, “You were 100 yards away from the accident, weren’t you? And you weren’t wearing your glasses, were you?”) or to impeach the witness (that is, “You said the opposite during your deposition, didn’t you?”). It is a Logos-laden exercise. To do it well, the trial lawyer should strive to know more about the witness’s prior writings and testimony than anyone else, including opposing counsel and even the witness himself. You can learn a great deal by listening to testimony of others and by talking to others who have knowledge of the witness. Watching direct examination gives a lawyer clues about a witness’s demeanor, personality, or tendency to anger, misstate, or exaggerate. Like direct, cross-examination should be structured carefully to accentuate the most important points, yet be brief enough to command attention.

During cross-examination, lawyers are permitted to ask leading questions. A leading question (one that suggests its own answer) helps you keep control of the examination so that the witness says only what you want him to say. It is a powerful tool, and you should use it. The focus during a cross-examination rests on the lawyer, who is connecting the dots through his questions, rather than on the witness, who (if the examination is designed well) will probably only say, “yes.”


Cross-Examination

•Use leading questions.

•Set hooks for rebuttal and closing argument.

•Use an objective tone.

•Draw out the unbelievable.

•Impeach with facts, not tone of voice.



Cross-examination can and often does backfire. It has been said that “more trial lawyers have committed suicide than homicide” by gambling, asking one question too many. Asking questions to which you do not know or cannot prove the answer, or to which you cannot force the witness to agree, is a dangerous game.

For example, imagine that you are examining John Jameson, described above in the opening statement section. You probably will have taken his deposition before the case began, and perhaps during that deposition he will have admitted that he had two affairs, kept them secret from his wife, kept his two mistresses secret from each other, and told the mistresses that he planned to leave his wife when he in fact did not. A safe cross-examination would proceed like this:

Q: Mr. Jameson, you had an affair with Laura Smith, didn’t you?

Q: And you did not tell your wife that you were having an affair with Ms. Smith, did you?

Q: In fact, during the period of your affair with Ms. Smith, you kept a credit card that your wife didn’t know about, correct?

Q: And you charged vacations with Ms. Smith to that credit card, didn’t you?

Q: You told Ms. Smith that you would leave your wife for her, true?

Q: But in fact you did not leave your wife, did you?

If you have a deposition in which John Jameson confirmed that those facts are true, then you should be fine cross-examining him in the manner described above. If he changes his answers, you are permitted by the rules of court to “impeach” him with the deposition; that is, to read his original testimony in order to show that he has changed his story. But resist the temptation to ask that ultimate question (“You’re a real jerk, aren’t you?” or “So you’re a liar, right?”) that you know the witness will resist. It is unlikely that he has admitted to being a jerk or a liar in his deposition, so you will not be able to force him to agree with that statement. He will fight with you, and you will lose control of the examination. Have patience; wait for closing to tie it all together, when the witness is not on the stand to argue with you.

One famous example of a gamble backfiring during an examination occurred during the prosecution of O. J. Simpson for the murder of Nicole Brown Simpson. The prosecution asked Simpson to try on, in front of the jury and with millions of people watching on television, the leather gloves purportedly used during the murder. But the prosecution did not know whether the gloves would fit. The prosecutors had no opportunity to try the gloves on Simpson in advance. By the prosecution’s own theory, the gloves had been wet and caked in blood—they might well have shrunk. Nonetheless, they decided to take a chance. When the gloves did not fit, the prosecutors supplied defense counsel Johnnie Cochran with the opportunity to craft a memorable refrain for his closing argument: “If it doesn’t fit, you must acquit.”100 This is an excellent illustration of the dangers of gambling.

Another danger in cross-examination: Beware the impulse—through body language, tone, and choice of questions—to beat up on virtually every witness you confront, painting each as either a liar or ignorant. Jurors are often suspicious of high-falutin, high-priced trial counsel, and they are unlikely to believe that witness after witness is incompetent or incapable of telling the truth. They may side with the witnesses.

Even if you are proving a witness to be a liar (for example, when you are impeaching a witness by confronting him with his own prior inconsistent statement), a tone that shows that you are confident and have mastered all the facts works better than a tone that hints that you take pleasure in humiliating the witness. Trial lawyers who bully lose the Ethos battle. The tough stuff should be used pretty rarely and with surgical precision: (1) on the vitally important adverse witness, and (2) when the trial lawyer has solid evidence to prove that a witness is lying; when spins, evasions, or flat-out untruths are unmistakable. For more about bullying, see Chapter 8.

e.Closing argument.

The closing argument is the opportunity at the end of the trial for the lawyer to explain it all to the jury. In a closing, the lawyer goes through the evidence and offers her most persuasive argument about why her side should win. The closing is classic forensic advocacy, as described in Chapter 3, and the lawyer has a whole arsenal of persuasive tools at her disposal. She can use stories, themes, refrains, and humor; she can appeal to common sense, fair play, and the emotions; and more generally, she can project her winning qualities to persuade her audience. To be effective, the closing argument must be clear and logical (Logos); possibly moving (Pathos); and believable (Ethos). The structure must be tight and the delivery full of conviction. The closing argument can be the most fun of all the elements of a trial for a lawyer, but it requires the careful use of all the tools of oral persuasion.


Closing Argument

•Combination of epideictic, deliberative, and forensic speeches

•Explain the unexplained—close the loopholes

•Themes—group into a few big points

•Importance of the “wrap” (the final paragraph)



B.Making an Argument to a Judge

We turn now to the topic of presenting an oral argument to a judge or a panel of judges, either when presenting motions before a trial court or arguing an appeal, and without a jury listening. The tips here are also applicable to any oral presentation in which the speaker must respond to questions, such as presentations to a board of directors, the senior partner in a law firm, or the press. In such an event, you have a cause to advocate and usually will be given a chance at the beginning of the proceeding to state your position. But most of the persuasion will happen in largely extemporaneous fashion, in response to questions or probing. Perhaps you will have submitted a written document in advance to help you make your case, but perhaps not.

Here is how to proceed:101

1.Spend Some Time Preparing

You can anticipate many of the questions the judge is likely to ask. Write out the best answers you can give and then reduce your text to bullet points so that you can remember each part of the answer.

2.Practice

Try to arrange a moot court session with a wise colleague who has read the briefs. Practice answering the questions you wrote in Step 1 out of order so that it will not flummox you if the court takes points out of order on the day of the hearing. You might want to write each question on its own index card with a pithy answer on the back, and then shuffle the cards each time you practice.

3.Answer the Question

Answer the question forthrightly and at whatever time it is asked. Never say, “I’ll get to that shortly.” Answer it now.

4.Be Brief

Brevity sounds more confident than a rambling answer. When the answer does not lend itself to brevity, give the bottom line first and then explain the reason for any caveats or footnotes. Simple answers are easier to deliver and less likely to be interrupted in the middle. They are easier to listen to and they command attention.

5.Respond with Full Candor

Don’t ever try to pretend away the obvious strength of the other side or the apparent weakness in your case. Deal fairly and openly with the opponent’s best points. Do not risk doing damage to your credibility (Ethos).

6.Be Selective

Be selective, both in the quantity of points you make and also in their quality. Get to the main points, prioritize them, and make sure you know when and how to use them. Advancing the unnecessary weak argument rips at Ethos, preventing you from ever getting around to the best that you have to say.

7.Answer the Exact Question That Was Asked

If the judge has asked a question that seems off-point, answer it anyway and then gently steer the conversation back to the main points of discussion.

8.Pay Attention to Delivery

Your tone will be more effective if you focus on the positive aspects of your case rather than ripping at your opponent. Use a calm, confident demeanor and formal body language (no hands in pockets!). Avoid getting defensive. If the judge sounds like he is attacking you, take a deep breath and try to focus on the positive points you want to make. Finally, just relax and do the best you can. None of us ever give the perfect oral argument, but we get better with practice.

A note about the most perplexing feature of this exercise: Some judges are “hot,” peppering you with questions from the get-go, while others sit like stone and say very little. (Thankfully most are in the middle.) How do you prepare for everything from vocal tigers to silent sphinxes?

First, run a background check. If you know ahead of time the names of the judges who will be hearing your appeal, try to discover, from a knowledgeable source, what the style of each panel member is like. You sometimes can find videotapes of oral arguments on the Internet, which you could watch to get a sense of the style of the various judges. Prior familiarity with a panel helps an advocate frame his argument and allows him to adeptly interpret a panel member’s demeanor while the advocate is speaking.

Second, if in doubt, prepare for a fairly active court. Distill your presentation to your two (possibly three) most important arguments, and formulate succinct, clear answers to the questions you are likely to confront. If instead you are met with silence, take that opportunity to flesh out your most important points, reiterate them, or explain a third affirmative point. Always know your key points, so that you always know how to fill the time.


Exercise: Porter v. Donnelly Trial

Turn to Appendix B, the case file of Porter v. Donnelly. Assume the role of attorney for either Porter, Donnelly, or Northeast Airlines.

•Decide on a “theory of the case”—what is the story you will tell?

•To prove your case, which witnesses would you call, and in what order?

•Write and deliver an opening statement for your side of the case, being careful not to slip into impermissible argument.

•Write a direct examination of the witness you believe is most central to your case. Find a partner to play the role of the witness and try the examination out.

•Write a cross-examination of the witness you believe could most hurt your case. Ask a partner to play the role of that witness and try out the examination. Make sure you are using short, single-fact, leading questions, and making a few clear points.

•Write and deliver a closing argument for your side of the case, using visual aids (including any helpful exhibits).

•If you would like to try an argument to a court, imagine that you have filed a motion in limine either to exclude or include Donnelly’s criminal record. What would your argument be? Ask a partner to play the role of judge and explain your argument to her.




Part Four

The Worst of the Worst and the

Best of the Best

In this section, we consider what happens when rhetoric runs amok, and follow that discussion with a selection of some of our favorite speeches.


Chapter 11

Rhetoric Run Amok

We have focused thus far on the best aspects of rhetoric: the power of a carefully crafted speech to persuade and inspire audiences. Superior rhetoric—exemplified by many of the speeches included in the next chapter—can appeal to the best aspects of our humanity.

But rhetoric also has the power to summon the worst in us: to mislead us, exploit our fears, even persuade us to commit illegal acts. Bullies can use rhetoric, too. Words can and have killed, at least indirectly, when societies fall prey to propaganda. And even well-meaning advocates sometimes succumb to the temptation to cheat, relying on an intellectually dishonest argument or misusing Pathos.

Not all speech is equal. The American legal system recognizes broad categories of speech that are unprotected or even illegal: incitement to violence, libelous or slanderous speech, false commercial claims, and the like. Illegal speech is a helpful starting place to sort out “good” speech from “bad,” but it is not the only dangerous species. In addition to speech that is on its face illegal, there exists speech that, while not legally actionable, is so damaging to national discourse that it reaches the disreputable or unethical and should be scorned by honest speakers. Rhetoric is a powerful tool when wielded maliciously—it can come to mischief; it can succeed. That danger is addressed here. We first examine the damage that unethical rhetoric can wreak. We then propose a system for identifying and promoting ethical rhetoric.

A.What’s the Danger?

1.Plato’s Fears

Tension between the usefulness of intellectually honest oral advocacy and the threat inherent in deceit has been brewing since the art of rhetoric was first developed. Two of the first Greek Rhetoricians, Gorgias of Leontini (fifth century B.C.) and his student Isocrates, were successful rhetoric teachers and themselves men of integrity. Yet the movement they founded—Sophistry—became synonymous with the con men who followed, hucksters who established lucrative schools of oral advocacy teaching students how to convince audiences, in effect, that white was black.102

Years later, Plato declared rhetoricians and poets equally suspect in their ability to dazzle and hoodwink audiences by playing fast and loose with facts.103 He distrusted the competence of the multitude to resist the thrall of a persuasive speaker, questioned the value of free speech, and had scant faith in democracy as a form of government.104 Euripides also warned of the dangers of “[a] man of loose tongue, intemperate, trusting to tumult, leading the populace to mischief with empty words.”105

Plato and his followers feared the emotional force of the gifted rhetorician and the mob action that could arise from an incited crowd. To them, public speaking, at least with an audience made up of the common man, was just too dangerous, too hard to control.

2.Plato’s Fears Realized: The Rise of Propaganda

Perhaps the most salient realization of Plato fears was the rise of Adolf Hitler and the Nazi regime, which ruled Germany from 1933 to 1945. Hitler was a master of the use of propaganda—false or exaggerated information used by a political speaker to sway an audience. Studying the Nazis offers a window into how propaganda works.

Hitler and the Nazis recognized the power of propaganda to control minds when they established the Ministry of Propaganda and National Enlightenment, headed by Joseph Goebbels, for the purpose of manipulating public opinion. “The essence of propaganda,” explained Goebbels, “consists in winning people over to an idea so sincerely, so vitally, that in the end they succumb to it utterly and can never escape from it.”106 Nazi propaganda eschewed Aristotle’s tenets of Ethos and Logos, and instead perverted the facts in order to achieve its own ends.

For the Nazis, rhetoric was never about truth. Hitler justified the deliberate use of misinformation in his manifesto, Mein Kampf:

The function of propaganda … is not to make an objective study of the truth, in so far as it favors the enemy, and then set it before the masses with academic fairness; its task is to serve our own right, always and unflinchingly.107

This is the opposite of Aristotle’s conception of rhetoric, which serves the chief end of revealing truth. Nazi propaganda deliberately sought to obfuscate truth in order to rewrite history. Willingness to lie stemmed from disrespect for the intelligence of the listeners, as Hitler made clear:

All propaganda must be popular and its intellectual level must be adjusted to the most limited intelligence among those it is addressed to. … The broad mass of a nation does not consist of diplomats, or even professors of political law, or even individuals capable of forming a rational opinion; it consists of plain mortals, wavering and inclined to doubt and uncertainty. … The people in their overwhelming majority are so feminine by nature and attitude that sober reasoning determines their thoughts and actions far less than emotion and feeling.108

But how does the propagandist make lies seem like the truth? The Nazi party realized that, if lies were intentionally and regularly repeated, the public might come to believe them. This required both repeating and promoting the lie, and also suppressing any speech that might shine light on the truth. The Nazis did everything at their disposal to control the dissemination of information in Germany. Goebbels skewed information by censoring speech, burning books, and controlling literature, films, music, radio, art, and newspapers.109 Rather than meeting oppositional speech with even more speech, as in a democracy, the Third Reich confronted disagreement and dissension with violence and murder, imprisoning and massacring millions.

Another source of propaganda’s power is the misuse of Pathos by triggering negative emotions that erode a listener’s ability to reason. Nazi rhetoric was often characterized by deliberate and constant attempts to appeal to listeners’ emotions, inciting excitement, hatred, and fear. To whip up mass sentiments in this way and to spread their message, the Nazis cultivated skilled oral advocates. The party trained roughly 9,800 orators to promote Nazi beliefs in Germany, and these public speakers were extremely skilled in inciting the mobs to violence against Jews.110 Adolph Hitler was chief among these orators, and Goebbels made sure that Hitler’s audience was as vast as possible by placing loudspeakers in the streets and making inexpensive radios widely available.111 Hitler’s speeches were orchestrated spectacles designed to stir the public’s emotions. His speeches were staged in arenas that could hold crowds of 400,000 people. They were illuminated by searchlights so bright that the light could be seen 100 miles away.112

Hitler’s texts and speeches manipulated crowds through Pathos. He fomented the crowd’s anger about the sufferings that were inflicted upon them by other nations after the First World War; then he redirected this same anger toward Jewish targets. Hitler’s successful and cunning use of unethical advocacy illustrates how dangerous it can be.

3.Fake News

Hitler is an extreme example of an evil tyrant intentionally using propaganda to manipulate an audience. Most questionable speakers are not deploying misleading rhetoric to carry out the murder of millions of innocent people. In online discussions, if you compare a speaker to Hitler, you may find that you have immediately lost the debate because you have run afoul of “Godwin’s law,” which warns against engaging in the logical fallacy of trying to invalidate another person’s point of view by invoking Hitler, thereby distracting from the main argument.113 We want to be clear that we are not claiming that all misleading speakers are modern-day Hitlers.

But with the rise of the Internet, one doesn’t have to be a tyrant to do a great deal of damage with lies and misinformation. And the spread of “fake news” operates in ways similar to propaganda—by the repetition of falsehoods that seem to be true simply because they have been repeated so much, and by triggering emotions of anger, hatred, and fear, which can erode the ability to think. It is this similarity we wish to highlight.

Modern modes of communication like television and the Internet expose the public to a myriad of voices, increasing the number of people engaged in a national discourse. On the one hand, this is a blessing. In the past, a speaker might have needed wealth or connections to be able to address an audience. Today, anyone with access to an Internet connection can “become a town crier with a voice that resonates farther than it could from any soapbox.”114 More people can participate in the discussion than ever before—a good thing in a democracy.

But with this privilege comes responsibility, and therein lies potential for harm. When we speak, especially since (thanks to modern technology) so many more people may be listening, we must take care to speak fairly. Even Plato acknowledged a spot for rhetoric if the speaker made an effort to learn, and speak, the truth about his subject.115 Plato’s fear was that many rhetoricians disparaged ethics and were disinclined to master the facts before attempting to persuade others of their agendas.116 Sympathetic to these concerns, Aristotle devoted the first two books of his Rhetoric to logic and argument, maintaining that a speaker cannot be wholly persuasive without substance.117

It has always been the case that some speakers are not honest or accurate, but that problem is magnified today. People can speak online, seemingly with authority, even when they don’t know what they are talking about. Audiences may be too easily impressed by what they see and hear on the Internet, believing and repeating lies. Sometimes those lies are mistakes, but sometimes they are deliberately planted, such as when Russia attempted to undermine American democracy by spreading fake news in the months leading up to the 2016 presidential election.118 Modern modes of communication like television and the Internet can multiply the damage that an unethical speaker can inflict by broadcasting misinformation far and wide, repeating it on numerous websites or in 24-hours-a-day news reports. Even if the story is ultimately debunked, it may have taken on a life of its own simply by spreading quickly. This is similar to the power of propaganda, which grows in strength through repetition.

To further complicate matters, traditional television news has also been supplanted by cable news shows, many of which present an overtly political bias in their reporting, or by social media, in which people get their news from stories most popular in their social networks. Rather than presenting opinions from all sides, services like Fox News or MSNBC depend for much of their revenue on firing up and polarizing listeners. Similarly, the stories that spread on social media often are the most inflammatory, and the ones most likely to confirm one’s existing assumptions. The result is an echo chamber, in which some hear what they want to hear, reinforcing biases without challenging them. The electorate becomes divided, rather than united in a common goal of forming a more “perfect union.”119

B.What’s the Solution?

The dissemination of lies that foment discord and violence is a paramount problem, exactly as Plato feared. A speaker can trumpet with an even louder voice today than in ancient days because television and the Internet enable him to reach audiences of millions in an instant. The medium of television or the Internet may help him to dazzle his listeners. If the speaker plays fast and loose with the truth, his words can cause devastating harm.

While rhetoric, improperly used, can cause harm, ethical rhetoric can benefit society. Aristotle wrote, “If it might be objected that one who uses such power of speech unjustly might do great harm, that is a charge which may be made in common against all good things except virtue, and above all against the things that are most useful, as strength, health, wealth, generalship. A man can confer the greatest of benefits by a right use of these, and inflict the greatest of injuries by using them wrongly.” 120 The solution is not to eschew rhetoric altogether, as Plato suggests. Instead, the solution is to use the power of rhetoric justly.

So what does ethical rhetoric look like? To formulate an answer, we first explore the parameters of free speech in the American legal system. We then offer some additional considerations to address the dangers of unethical rhetoric identified above.

1.America’s Approach: The First Amendment and the Marketplace of Ideas

The framers of the American Constitution embraced both democracy and rhetoric as ways to protect the people against tyranny. They believed that free speech and robust debate were indispensable to the health of democracy, codifying this principle in the First Amendment.121 As Supreme Court Justice Louis Brandeis famously contended in Whitney v. California, democracy thirsts for freedom to think and speak:

Those who won our independence believed that the final end of the State was to make men free to develop their faculties; and that in its government the deliberative forces should prevail over the arbitrary. They valued liberty both as an end and as a means. They believed liberty to be the secret of happiness and courage to be the secret of liberty. They believed that freedom to think as you will and to speak as you think are means indispensable to the discovery and spread of political truth; that without free speech and assembly discussion would be futile; that with them, discussion affords ordinarily adequate protection against the dissemination of noxious doctrine; that the greatest menace to freedom is an inert people; that public discussion is a political duty; and that this should be a fundamental principle of the American government.122

Similarly, Justice Oliver Wendell Holmes described democracy as a marketplace of ideas, in which an exchange of thoughts through free speech points to the “ultimate good.”123 John Stuart Mill urged much the same in his essay “On Liberty.” He postulated that society benefits when citizens are able to express opinions—if the opinion is true, society benefits; if false, society gains a fuller grasp of the issue, through the conflict presented when the opinion is challenged.124 Speech leads to truth and to a stronger democracy, an energized electorate, and an open-minded citizenry.

In a democracy, citizens should understand how to communicate their ideas. If they delegate the speaking to others—to lawyers or politicians—or if they sit silently by, they risk being misunderstood or not heard at all. The responsible citizen also must understand how to evaluate the ideas of others, to sort out what is false from what is true, so that he can determine the best course of public action. For democracy to flourish, voters need to consider a range of ideas and, through a sometimes messy but essential process of debate, come to rational decisions. The right of free speech is enshrined in the First Amendment to the Constitution.

So what, exactly, is permitted under the First Amendment, and what is not? The First Amendment provides:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

Notice that the First Amendment is concerned with the government’s control over the right of the people to speak; it does not address actions by private citizens. This is why you may not have a constitutional right to free speech at work, for example—if you don’t work for the government, then your employer may be able to set rules about what speech is or is not permissible. The courts that have interpreted the First Amendment have also determined that there are some kinds of expression that aren’t entitled to First Amendment protection, such as obscenity, defamation, child pornography, perjury, blackmail, incitement to violence, and solicitation to commit crimes. It is simply not the case that the First Amendment allows you to say whatever you want, in all circumstances.

Nevertheless, the First Amendment does protect a great amount of speech, some of it counterintuitive. For example, a speaker could make a false statement about a public official or public figure, causing tremendous harm, and yet not be liable in a defamation suite absent a showing that the speaker knew the statement was false or made it with reckless disregard for whether it was true. This standard exists because we do not want to discourage criticism of those with influence in our society. The United States is also more permissive than most countries when the press publishes unlawfully obtained information, because we believe that the press performs an important role in checking the actions of the government.

Though one can be punished for advocating or inciting violence, that bar is high as well—the incitement must be explicit and must generate an actual likelihood of violence. While much of the world outlaws “hate speech” aimed at people on the basis of their race, religion, sexual orientation, or gender, the United States does not. Even if your message is hateful, we permit it in the United States, so long as you are not violating other laws. This is why Nazis won the right to march in the predominately Jewish community of Skokie, Illinois, in 1977, and why neo-Nazis and the Ku Klux Klan were allowed to demonstrate in the authors’ hometown of Charlottesville, Virginia, in 2017. Some of Charlottesville demonstrators were prosecuted for violent acts that followed, including the murder of a young woman, but they were not prohibited from expressing their racist and anti-Semitic ideas.

Through the First Amendment, and in the judicial opinions that have interpreted it, America has consistently reaffirmed the belief that it is more dangerous to let the government choose who can speak than it is to allow the expression of unpopular, even hateful, viewpoints. But hateful speech does come at a cost. It inflicts psychological violence on the targets of the hate, and in the case of the Charlottesville protests, triggered violence and death. The violence can be addressed via criminal prosecutions; the hateful speech is addressed, in theory, through more speech. Even though the Ku Klux Klan and the neo-Nazis rejected a basic American principal that all men are created equal, their words are protected under the Constitution. But the First Amendment does not require that we agree with them or that we listen silently as they speak. Quite the opposite—it requires that we speak up as well, to say what we think. If the ideas of the Klan and the neo-Nazis have been raised and fail on their own merits, that is democracy at work. If the government shuts the speech down—even if the speakers are trying to destroy what is great in America—then our Constitution has been violated and a foundational tenet of our democracy eroded.

From this, we can conclude that not all “bad” speech is illegal. Certainly a persuasive speaker in America should not violate the law, or engage in expression that has been deemed outside the purview of the First Amendment, such as perjury, blackmail, or incitement to violence. But that is simply the bare minimum of what is required. To be truly “good,” you will have to aim higher than this.

2.A Formulation of “Ethical” Speech

Our democratic system posits that the solution to “bad” speech is more—and more persuasive—speech. Aristotle equates persuasive speech with ethical speech. Based on lessons from Aristotle, from history (such as the Nazi example discussed above), and from the American legal system, we suggest three rules for ethical advocacy: (1) tell the truth; (2) let the other side be heard; and (3) beware the misuse of Pathos (using emotion to cloud reason in the minds of the audience). We suggest that these rules will help you be more persuasive, and are also the metric by which you can judge the credibility of other speakers.

Rule One: Seek the truth. The first rule of ethical speech is a simple one: Honor the facts. Seek the truth.

Aristotle describes goodness in terms of truth, believing that truth will win out in the long run. He wrote, “Things that are true and things that are just have a natural tendency to prevail over their opposites.” Just as we are more likely to believe things that are true, we are also more likely to believe speakers who tell the truth. “We believe good men more fully and more readily than others,” said Aristotle. Using rhetoric “wrongly,” as Aristotle suggests, means using it for falsity. “Men either form a false opinion through want of good sense; or they form a true option, but because of their moral badness do not say what they really think; or finally, they are both sensible and upright, but not well disposed to their hearers, and may fail in consequence to recommend what they know to be the best course.” Under an Aristotelian framework, telling the truth makes sense because it is easier, since lies are likely to be revealed, but also because it is “good,” leading to “true opinions” rather than false ones, and thereby increasing utility for the benefit of society.

Truth is also central to the “marketplace of ideas” that underpins American democracy. A democratic system depends upon the notion that its citizens are capable of forming their own opinions and sifting through a multitude of others to make a reasonable decision. It is harder, perhaps impossible, for citizens to reach a reasonable conclusion if they are fed inaccurate information. The American legal system consequently encourages accuracy and withholds legal protection for some types of speech that are false or misleading. For example, in the United States, bribery and perjury are unprotected speech, and defamatory words are subject to a lesser form of free speech protection than truthful words.125 Similarly, attorneys arguing in court are barred from misstating either the law or the facts of the case.126 While it is true that our legal system allows some misstatements, such as a negligently made false statement about a public official, we do this because we want to encourage the ability of our citizens to check the power of those officials. However, a speaker who lies about a public official and knows that his statement is false can be held liable in a defamation suit.

The American system frowns on falsity because lying skews the marketplace of ideas. When obscuring the truth, one tarnishes the highest goal of oral advocacy: to persuade fairly. Aristotle argued that the speaker who misleads ultimately does himself the greatest disservice, because a big lie ultimately collapses under scrutiny, at the cost of the advocate’s reputation. Once you forfeit Ethos, there goes the trust of the audience.

Perhaps, as in the case of the Nazis, it takes time for the lie to collapse. But a political system built on lies is inherently more fragile than one that is based in truth, because it takes work to keep up the pretense of a lie, and because those who recognize the falsity of the lie will resist it. As Aristotle wrote, “Men have a sufficient natural instinct for what is true. . . . Things that are true and things that are better are, by their nature, practically always easier to prove and easier to believe in.”127

Rule Two: Let the other side be heard. Our second tenet of ethical speech holds that one speaker should not try to drown out another. Both sides deserve the chance to be heard. In the United States, the legal system discourages “speech” designed to silence other views.

For example, speech aimed at inciting violence obviously can cause physical harm to anyone who is the target of the violence, and such speech does nothing to promote the exchange of ideas. Violent speech like this is unprotected by the Constitution.128 Winning skirmishes by hurting, killing, or shutting out your opponent does nothing to advance the causes of democracy and ultimately is not a sustainable path toward convincing others. Even if you prevail on day one, you may lose the war. The people you are silencing likely will struggle to make their voices heard somewhere, and the fence-sitters are more inclined to walk away from you rather than succumb to strong-arming. Instead, the ethical speaker persuades by replacing bad ideas with stronger, better ones.129 If an idea is worth supporting, it should not depend on bullying or violence to make its point.

The protection of opposing voices is central to our First Amendment. It is the reason that we allow white supremacists to march in Skokie or Charlottesville and give the microphone even to speakers trying to tear down democracy. A totalitarian government might censor speech, burn books, and imprison dissenters. The American system protects both controversial speakers and those who rise up to oppose them. When abhorrent ideas have been raised and fail on their own merits, that is democracy at work. The ability to speak freely encourages the ability to think clearly, and that makes our country stronger.

Rule Three: Beware the misuse of Pathos. In “Gorgias,” written around 380 B.C., Plato makes the case that rhetoric is “the habit of a bold and clever mind, which knows how to act in the eyes of the world. I would call it flattery.”130 The dangerous speaker, in Plato’s eyes, is the one who plays on the mob’s emotions to manipulate it. In “Phaedrus,” written about 10 years later, Plato postulates the existence of both evil and noble rhetoric. Evil rhetoric uses colorful language to enslave and deceive another, “a universal art of enchanting the mind by arguments.”131 Noble rhetoric uses language to teach and inspire rather than to cloud truthful thinking.

Studies by social scientists today show that Plato was on to something when he suggested that emotions can help or impede rational thought. Speech that seeks to churn up the audience by playing on its baser instincts (appealing perhaps to racism, sexism, homophobia, xenophobia, and the like)—in other words, a speech that abuses Pathos—can pack a punch, making it a tempting choice for some speakers. And so long as it falls short of falsity or incitement to violence, mere overheated speech is lawful in America.132 But this kind of speech can also lead to negative outcomes. Speakers who use dissonant messages trigger the emotional part of the brain—the amygdala, which perceives threats and causes us to fight or take flight. When the amygdala is triggered, it is difficult to think logically; instead the brain is hijacked by anxiety or anger. Speakers with optimistic messages who can stay calm under intense pressure (e.g., “We have nothing to fear but fear itself.”) create an environment of trust and fairness and open up space for rational thought. Resonant messages work on your prefrontal lobe, where rational thinking takes place. Dissonant messages—racism, sexism, xenophobia, fear-mongering—can lead to thoughtless reaction and violence.133

A particularly American strain of Pathos-driven political speech relying on dissonant messages is paranoid rhetoric, a term coined by two-time Pulitzer Prize–winning historian Richard Hofstadter in The Paranoid Style in American Politics.134 Paranoid rhetoric is speech that plays on the fears and emotions of its listeners. It seethes with anger, bitterness, and resentment. It is overly suspicious, implying some sort of conspiracy by historical or political actors. It is marked by its unreasonable and uncompromising nature. And it is apocalyptic, suggesting catastrophe. As Hofstadter explained, the paranoid rhetorician “does not see social conflict as something to be mediated and compromised, in the manner of the working politician. Since what is at stake is always a conflict between absolute good and absolute evil … [n]othing but complete victory will do [and] the enemy … must be totally eliminated.”135 For example, much of the language of the most virulent anticommunist crusaders in the twentieth century could be characterized as “paranoid” because of the conspiratorial nature of their claims. Many of these speakers believed that communist influences were in “almost complete control” of the government,136 and that prominent American leaders—to borrow the words of Senator Joseph McCarthy—were involved in “a conspiracy of infamy so black that … its principles shall be forever deserving of the maledictions of all honest men.”137 One can imagine a case to be made about the dangers that communism poses to democracy, but potentially valuable information is lost when the speaker employs paranoid rhetoric because the claims are so exaggerated—in the case of McCarthy, resulting in a witch hunt.

As of this writing, Donald Trump’s presidency has been characterized by a fair amount the kind of rhetoric Hofstadter describes. He has attacked critics in overheated terms, urging supporters to hurt or “lock up” his opponents.138 His speeches and tweets often convey anger and distress. He has called his critics “sick people,”139 “dogs,”140 “desperate,”141 “weak,”142 and “irrelevant.”143 His words to those who work in his White House have are similar—Chief of Staff John Kelly told staff that “he had never been spoken to like that during 35 years of serving his country” after one dressing-down by Trump, 144 while Attorney General Jeff Sessions described one vicious interaction with Trump as “the most humiliating experience in decades of public life.”145 The result? The environment in the Trump White House to date has been described as toxic and dysfunctional.146 Groups such as the Ku Klux Klan have emerged from the shadows, empowered by Trump’s rhetoric.147 But his rallies are filled with supporters who are electrified by his message. He retains a loyal base that believes what he says, even in the face of evidence that he plays fast and loose with the facts.148

So the question arises: Since Pathos-abusing speech is perfectly legal, perhaps even effective in the short term, why not use it? Speaking with an overheated tone can prove to be successful. It can rally an audience of like-minded people to action. It is naïve to say that angry, divisive speech is invariably “unpersuasive.” Pathos-driven speech struck fear in the heart of Plato explicitly because he recognized its danger and potential for abuse.

Speaking with passion and conviction can be exactly what the occasion demands. But speech that aims at manipulating emotions in order to cloud judgment, or speech that is undertaken purely because you are triggered and have not taken the time to think things through, does as much damage to the marketplace of ideas as lying does. As Aristotle wrote, “It is not right to pervert the judge by moving him to anger to envy or pity—one might as well warp a carpenter’s rule before using it.”149 If a speaker preys on the fears of an audience, foments hatred of others, or deliberately incites a mob, that speaker does nothing to promote a fair exchange of ideas. Consequently, this sort of manipulative speech is unethical by our calculus because it hinders the progress of democracy and the ultimate purpose of rhetoric—a search for truth.

The abuse of Pathos can also backfire in the long run. Speech pandering only to those in accord does little to persuade the unpersuaded and may shut off conversation with those on the other side. We most trust the speaker who projects reason, is fair, measured. Uncivil speakers may offend or drive away adherents. Beliefs are important to those who hold them; if you jeer or denigrate their opinions, you will rarely be able to persuade those people that your cause is just. Instead, you will trigger the resistance that might be your undoing.

C.Defusing the Bomb: Fighting Dangerous, Abusive, or Paranoid Rhetoric

What, then, should one do in the face of overheated rhetoric by an opponent?

If you feel the other side is fighting unfairly by reaching for deliberately divisive language, take a step back. Listen—and by this, we mean really listen; don’t just focus on what you plan to say next. Analyze the concern that has triggered this passion; see if you can address it. When you are combatting overwhelming emotions, insisting on a rational framework alone is not enough. Someone in the throes of overwhelming emotions is literally unable to think without a way to shrink the emotions back down to size. No one likes to be lectured to or told that they are bigoted or sexist; these sorts of arguments are more likely to anger than persuade. See if you can see things from the other person’s point of view, to get a sense of their fears and worries. If you can empathize, you will gain a better understanding of the other person’s interests and viewpoint. You can then use your own emotions and thinking to help calm the situation, to offer resonant and hopeful messages, and to clear the space for the other person to bridge from chaotic emotion to manageable thought. If you can listen, connect emotionally, and remain calm yourself, you will spread that calm and good feeling to others around you. You will change the tone of the debate, and it will be easier for other people to listen to you in turn.

What about erroneous information that you may confront on the Internet and elsewhere? Should baseless propaganda and paranoid speech be illegal? No. If we empower our government to shut down speech out of fear that it is noxious, overheated, transgressive, or unsettling, then we lose an important freedom, the ability to say what we think. Instead, you must confront unethical speech with speech that is based on intellectual honesty. Get the facts right. Show that you care about your cause, but resist efforts to manipulate emotions in the hope that you will inhibit reasoning. The solution to unethical speech is more speech—accurate, honest, logical, heartfelt speech.

We must also do a better job of educating our citizenry about how to argue persuasively and fairly. Speakers in a democracy must express points logically and be able to distinguish between truth and lies; they must support claims with facts and understand that reaching for stereotypes, hyped-up emotion, and the tools of propaganda are antithetical to an ethical dialogue. Speaking fairly—with well-researched facts and honest candor—raises the general level of discourse both ethically and substantively. It makes it more likely that listeners will be able to evaluate rhetoric around them and reject distorted political ads, deliberately incendiary talk-show hosts, and purveyors of hatred and discord. The solution here is not a legal one. It lies in more speech, better speech, well taught and understood.

The United States historically has done a pretty good job of electing leaders who are not demagogues, even though we have never agreed unanimously on who the leader should be. Our election system, which relies on robust debate over a period of months, is designed to encourage voters to grapple with facts. Not all will, but many will. The best defense against unethical speech is speaking the truth. Opponents of any demagogue should aspire to the “noble rhetoric” described by Plato, which we argue includes a resonant, uplifting message (not fearmongering in kind); a fair recitation of facts; calm in the fact of hatred and panic; empathy; and patience. Perhaps not everyone in thrall to a demagogue will be persuaded, but enough of us will to make a difference. As Dr. Martin Luther King, Jr., once said (quoting Rev. Theodore Parker), “The arc of the moral universe is long, but it bends toward justice.” 150


Chapter 12

Rhetoric Done Right:

A Collection of Great Speeches

While most of us can only aspire to Maya Angelou’s verbal artistry or Martin Luther King, Jr.’s, gift for the memorable refrain, all can benefit from studying their examples. We all will have occasion to make speeches at some point in our everyday lives, perhaps to eulogize a fallen friend, rally support for a fledgling business, bid farewell to a job or community. Or perhaps we must deliver the closing argument to win the case or the campaign speech to cinch the election. These occasions demand skilled rhetoric: carefully chosen words delivered with aplomb. Great rhetoric can convince a skeptical audience, offer hope in the face of despair, even stop a riot.

These “best of the best” illustrate many of the most common difficulties facing a speaker and provide possible answers. They offer models upon which you can build if you are asked to deliver a eulogy, celebrate an occasion, or present (and win) an argument. (If you are looking for ideas for wedding toasts or commencement addresses, see Chapter 3.) Some of the speeches included here deal with challenging situations: overcoming bias, addressing uncomfortable topics, speaking to a crowd during a time of crisis. Each of the speakers herein makes choices in crafting the speech, and if you understand those decisions, your own speechmaking will improve.

We urge you to read these speeches, and then reflect upon the speech you need to write. Is it joyous or somber? Brief or prolonged? Spoken to friends or to skeptics? Think about the points you must make that matter most, the attitude of your audience toward you and your topic, and the proper tone to strike, and then look for an analogous speech here to see if it can spark an idea in you. Examine the text to see how the speaker achieved the desired effect; see if that could be a path for you as well. Remember, though, that you must find your own authentic voice. The task is not to copy another’s style; it is to seek out your own style and make it better. There are many paths to the top of the rhetorical mountain, and you will discover yours. These twelve speeches might help light the way.


A.Speeches of Farewell

1.Lou Gehrig’s Farewell to Baseball

2.Maya Angelou’s Eulogy for Coretta Scott King

B.Winning the Argument

3.Barbara Jordan’s Statement on the Articles of Impeachment

C.Overcoming Bias

4.Sojourner Truth, “Ain’t I a Woman”

5.Mary Fisher, “Whisper of AIDS”

D.Making a Speech in a Time of Crisis

6.Robert F. Kennedy, on the Assassination of Dr. Martin Luther King

7.Winston Churchill, “We Shall Fight on the Beaches”

8.Abraham Lincoln’s Second Inaugural Address

E.Making a Speech of Hope

9.John F. Kennedy’s Berlin Wall speech

10.Ronald Reagan’s D-Day Commemoration Speech

F.Using a Refrain

11.Dr. Martin Luther King, “I’ve Been to the Mountaintop”

G.Discussing a Difficult Topic

12.Barack Obama, “A More Perfect Union”



A.Speeches of Farewell

1.Lou Gehrig’s Farewell to Baseball

How do you say a final goodbye?

Lou Gehrig’s “Farewell to Baseball” at Yankee Stadium on July 4, 1939, is a signal example of grace in the face of tragedy. He is burdened by a grim prognosis: amyotrophic lateral sclerosis, a disease characterized by rapidly increasing paralysis and certain death. Though his body will slowly shut down, Gehrig can expect that his mind, trapped in that frozen body, will remain fully aware to the end. Life, as he knows it, is over, as is his baseball career.

In the face of such a fate, many might have fumbled for the courage to make it through. Before Gehrig steps to the microphone, he is understandably overcome with emotion. But then he speaks, and his message brims with hope and good cheer.

He begins: “Fans, for the past two weeks you have been reading about the bad break I got. Yet today, I consider myself the luckiest man on the face of this earth.” Gehrig’s words might take a listener by surprise: How can a man with a terminal illness feel lucky? But as Gehrig lovingly itemizes his reasons for gratitude, the audience can see that Gehrig’s is a life well lived. He invokes the support of his family, even singling out his mother-in-law for special praise. He recalls tributes paid by other baseball teams—including the Yankees’ bitter rivals, the New York Giants—and in his descriptions demonstrates his fondness for his manager and teammates. Gehrig’s words are genuine, displaying grace and good humor despite a hopeless diagnosis, endearing him even more to a crowd that already loves him. Paradoxically, the kindness and hope of Gehrig’s speech serve to highlight the tragedy of his diagnosis. That such a fate should befall such a man is heartbreaking. This is Ethos: grace under pressure, the ability to look death in the face and find hope there.

The speech that Gehrig delivers so effortlessly could have misfired in the hands of a less humble speaker. It would have been easy for Gehrig to break down or to misplay the complicated emotions of the day. He could have listed a litany of career accomplishments, outlined the injustice of his illness, or recounted the painful symptoms that accompany his disease. Instead, even on that day billed as “Lou Gehrig Appreciation Day,” Gehrig focuses on others.

Gehrig’s theme of hope is made memorable by his use of repetition. He echoes his “luckiest man” theme as he speaks of the “grand men” with whom he has worked, punctuating each description with the refrain, “Sure, I’m lucky”:

I consider myself the luckiest man on the face of this earth …. Look at these grand men. Which of you wouldn’t consider it the highlight of his career just to associate with them for even one day? Sure, I’m lucky. Who wouldn’t consider it an honor to have known Jacob Ruppert? Also, the builder of baseball’s greatest empire, Ed Barrow? To have spent six years with that wonderful little fellow, Miller Huggins? Then to have spent the next nine years with that outstanding leader, that smart student of psychology, the best manager in baseball today, Joe McCarthy? Sure, I’m lucky.

He then paints memorable pictures of the everyday kindness of friends and family, and his refrain changes—“that’s something”—and crescendos with the description of his wife, “the finest I know.”

When the New York Giants, a team you would give your right arm to beat, and vice versa, sends you a gift—that’s something. When everybody down to the groundskeepers and those boys in white coats remember you with trophies—that’s something. When you have a wonderful mother-in-law who takes sides with you in squabbles with her own daughter—that’s something. When you have a father and a mother who work all their lives so you can have an education and build your body—it’s a blessing. When you have a wife who has been a tower of strength and shown more courage than you dreamed existed—that’s the finest I know.

His refrains of “sure, I’m lucky” and “that’s something” are simple and conversational. They are the words he might have used in everyday discourse, and so they seem genuine. He seeks communion with his audience by speaking to them as friends.

Gehrig’s conclusion shows that his story does not end with this speech: “I may have been given a bad break … but I’ve got an awful lot to live for.” The crowd erupts into sustained applause, moved by Gehrig’s gratitude and humility. His strong Ethos triggers an explosion of Pathos in his audience, not because he tries to rip at heartstrings, but because he intentionally resists that impulse. The result is a masterpiece of rhetoric.

Lou Gehrig, July 4, 1939, Address at Yankee Stadium

Fans, for the past two weeks you have been reading about the bad break I got. Yet today I consider myself the luckiest man on the face of this earth. I have been in ballparks for seventeen years and have never received anything but kindness and encouragement from you fans.

Look at these grand men. Which of you wouldn’t consider it the highlight of his career just to associate with them for even one day? Sure, I’m lucky. Who wouldn’t consider it an honor to have known Jacob Ruppert? Also, the builder of baseball’s greatest empire, Ed Barrow? To have spent six years with that wonderful little fellow, Miller Huggins? Then to have spent the next nine years with that outstanding leader, that smart student of psychology, the best manager in baseball today, Joe McCarthy? Sure, I’m lucky.

When the New York Giants, a team you would give your right arm to beat, and vice versa, sends you a gift—that’s something. When everybody down to the groundskeepers and those boys in white coats remember you with trophies—that’s something. When you have a wonderful mother-in-law who takes sides with you in squabbles with her own daughter—that’s something. When you have a father and a mother who work all their lives so you can have an education and build your body—it’s a blessing. When you have a wife who has been a tower of strength and shown more courage than you dreamed existed—that’s the finest I know.

So I close in saying that I may have had a tough break, but I have an awful lot to live for.

2.Maya Angelou’s Eulogy for Coretta Scott King

Sometimes we must find our voices during moments of profound grief. Many of us will be called upon to memorialize a friend, family member, or colleague. These addresses are challenging not simply because of the emotional toll they exact, but also because of the speaker’s heavy responsibility. The speaker must comfort the grieving without being overcome herself. She must share intimate or personal stories about the deceased without excluding or alienating those who did not know the deceased in the same way. Finally, the speaker must offer her audience a way forward, a reason to hope. The speaker faces difficult choices: How can I move the audience without falling apart myself, what stories should I tell, and what solace can I offer the listeners?

Maya Angelou’s tribute to Coretta Scott King offers a model of a eulogy done well. Angelou addresses a formidable audience—more than 10,000 mourners, including world leaders, five United States presidents, senators, congressmen, and numerous civil rights icons. Previous speakers touched on themes one might expect to hear at this funeral: Mrs. King’s leadership during the civil rights movement; her devotion to her husband, Dr. Martin Luther King, Jr.; her opposition to South African apartheid; and her support for equal rights for gay and lesbian Americans.

Angelou’s eulogy takes the audience by surprise. She takes the stage, pauses, and then begins to sing:

I open my mouth to the Lord and I won’t turn back, noooooo. I will go, I shall go. I’ll see what the end is gonna be.

As the final note fades, the church erupts into applause. Angelou smiles, looking confident, enjoying the experience—demonstrating how a strong start can help a speaker manage emotions, both hers and the audience’s. Angelou uses her moment of primacy, her first words at the podium, to her full advantage. She grabs the audience’s attention. She sets the tone: Her song conveys joy, pain, reverence, anguish, and hope all at once. She lets her audience know that, while she shares their profound grief, she has come to celebrate. From that moment on, the stage is hers as her voice rings above presidents, parliamentarians, and parishioners alike.

Her formal remarks capture the imagination through well-chosen words, for the speaker is, of course, a celebrated poet. Angelou tells us:

In the midst of national tumult, in the medium of international violent uproar, Coretta Scott King’s face remained a study in serenity. In times of interior violent storms she sat, her hands resting in her lap calmly, like good children sleeping …. [King] was a quintessential African American woman, born in the small town repressive South, born of flesh and destined to become iron; born a cornflower and destined to become a steel magnolia.

These contrasting images of serenity and strength, patience and determination, capture the imagination through vivid imagery and also weave an intimate, inclusive tone that continues throughout the speech. Angelou offers the audience cherished stories of the time she spent with Mrs. King:

We called ourselves “chosen sisters” and when we traveled to South Africa or to the Caribbean or when she came to visit me in North Carolina or in New York, we sat into the late evening hours, calling each other “girl.” It’s a black woman thing, you know. And even as we reached well into our 70th decade, we still said “girl.”

The warmth and affection Angelou feels for King and her family ring through in her delivery because of her rich voice, her direct eye contact, and her animated face. As she spins her stories, her sensory language and intimate delivery bring the audience into the inner circle of those who knew King best. Even listeners who did not know King well, who come from a different tradition and are unfamiliar with the social graces shared amongst African American women, feel included because Angelou has invited them into the scene.

It is a beautiful speech, often blurring the line between poetry and prose, spoken word and song. As she closes, Dr. Angelou sings again, repeating the same words with which she opened. The final notes are proud and joyous, and the church, once again, erupts into applause. Angelou has given the audience a way to express its emotions, the main purpose of eulogy. The speech is a masterpiece of Pathos elevated by tone, cadence, wordsmithing, and elegant delivery. In the end, it is impossible not to revere Coretta Scott King all the more, and to feel grateful to Dr. Angelou as well.

Maya Angelou, February 7, 2006, Eulogy for Coretta Scott King

[Singing: I open my mouth to the Lord and I won’t turn back, no. I will go, I shall go. I’ll see what the end is gonna be.]

In the midst of national tumult, in the medium of international violent uproar, Coretta Scott King’s face remained a study in serenity. In times of interior violent storms she sat, her hands resting in her lap calmly, like good children sleeping.

Her passion was never spent in public display. She offered her industry and her energies to action, toward righting ancient and current wrongs in this world.

She believed religiously in nonviolent protest.

She believed it could heal a nation mired in a history of slavery and all its excesses.

She believed nonviolent protest religiously could lift up a nation rife with racial prejudices and racial bias.

She was a quintessential African American woman, born in the small town repressive South, born of flesh and destined to become iron, born—born a cornflower and destined to become a steel magnolia.

She loved her church fervently. She loved and adored her husband and her children. She cherished her race. She cherished women. She cared for the conditions of human beings, of native Americans and Latin—Latinos and Asian Americans. She cared for gay and straight people. She was concerned for the struggles in Ireland, and she prayed nightly for Palestine and equally for Israel.

I speak as a—a sister of a sister. Dr. Martin Luther King was assassinated on my birthday. And for over 30 years, Coretta Scott King and I have telephoned, or sent cards to each other, or flowers to each other, or met each other somewhere in the world. We called ourselves “chosen sisters” and when we traveled to South Africa or to the Caribbean or when she came to visit me in North Carolina or in New York, we sat into the late evening hours, calling each other “girl.” It’s a black woman thing, you know. And even as we reached well into our 70th decade, we still said “girl.”

I stand here today for her family—which is my family—and for my family and all the other families in the world who would want to be here, but could not be here. I have beside me up here millions of people who are living and standing straight and erect, and knowing something about dignity without being cold and aloof, knowing something about being contained without being unapproachable—people who have learned something from Coretta Scott King.

I stand here for Eleanor Traylor and for Harry Belafonte, and I stand here for Winnie Mandela.

I stand here for women and men who loved her—[Constancia] “Dinky” Romilly. On those late nights when Coretta and I would talk, I would make her laugh. And she said that Martin King used to tell her, “You don’t laugh enough.” And there’s a recent book out about sisters in which she spoke about her blood sister. But at the end of her essay, she said, I did have—“I do have a chosen sister, Maya Angelou, who makes me laugh even when I don’t want to.” And it’s true. I told her some jokes only for no-mixed company.

Many times on those late after—evenings she would say to me, “Sister, it shouldn’t be an ‘either-or,’ should it? Peace and justice should belong to all people, everywhere, all the time. Isn’t that right?” And I said then and I say now, “Coretta Scott King, you’re absolutely right. I do believe that peace and justice should belong to every person, everywhere, all the time.”

And those of us who gather here, principalities, presidents, senators, those of us who run great companies, who know something about being parents, who know something about being preachers and teachers—those of us, we owe something from this minute on; so that this gathering is not just another footnote on the pages of history. We owe something.

I pledge to you, my sister, I will never cease. I mean to say I want to see a better world.

I mean to say I want to see some peace somewhere. I mean to say I want to see some honesty, some fair play.

I want to see kindness and justice. This is what I want to see and I want to see it through my eyes and through your eyes, Coretta Scott King.

[Singing: “I open my mouth to the Lord and I won’t turn back, no. I will go, I shall go. I’ll see what the end is gonna be.”]

Thank you.

B.Winning the Argument

3.Barbara Jordan’s Statement on the Articles of Impeachment

Rhetoric is a set of tools an advocate can use to persuade an audience. An understanding of rhetoric can help to level the playing field for a speaker who would seem to be at a disadvantage. Freshman Congresswoman Barbara Jordan’s Statement on the Articles of Impeachment, delivered on July 25, 1974, before the House Judiciary Committee, demonstrates how an understanding of Logos and a confident delivery can be powerful tools in the hands of an advocate.

Barbara Jordan had served in Congress for approximately 18 months when the House Judiciary Committee considered the impeachment of President Richard Nixon. She was a junior member of the Committee, not even through her first term in office. She was also the first African American woman to be elected to Congress from a Southern state, facing a president who came to power by advocating the so-called Southern Strategy, designed to exploit racial tensions in formerly segregated states. Despite her relative inexperience with national politics, Jordan wrote and delivered a speech that was instrumental in ending Nixon’s presidency.

Jordan begins her address acknowledging the gravity of the moment: Impeaching a president is a traumatic national event. Jordan places her talk in historical context, noting that for more than a hundred years she was not considered a full person under the law. Now, however, she lives in an America that recognizes her right to be included as one of “We, the People,” and she declares her ferocious resolve to protect that country and its Constitution:

Today I am an inquisitor. An hyperbole would not be fictional and would not overstate the solemnness that I feel right now. My faith in the Constitution is whole; it is complete; it is total. And I am not going to sit here and be an idle spectator to the diminution, the subversion, the destruction, of the Constitution.

The power in her delivery comes from her strong, confident voice, unexpectedly deep for a woman and therefore memorable; the cadence of her speech, which catches the ear through its use of triples (“whole, complete, total”; “diminution, subversion, destruction”); and the deliberate, measured pace with which she speaks. From the outset she commands the attention of her audience because the very fact of her presence at the hearing is remarkable in history, and because the power of her delivery shows that she takes that responsibility very seriously.

Jordan tackles two questions in her address: whether the president committed the alleged acts, and whether those acts constitute impeachable offenses under the Constitution. This is a signal forensic speech, and Jordan rightfully emphasizes Logos to bring her points home. She looks to the Framers of the Constitution to establish a definition of an impeachable offense, and measures Nixon’s conduct against that standard. Jordan provides an excellent model for legal analysis—state the rule, and then apply the rule to the facts at hand:

I would like to juxtapose a few of the impeachment criteria with some of the actions the President has engaged in. Impeachment criteria: James Madison, from the Virginia ratification convention. “If the President be connected in any suspicious manner with any person and there be grounds to believe that he will shelter him, he may be impeached.”

We have heard time and time again that the evidence reflects the payment to defendants money. The President had knowledge that these funds were being paid and these were funds collected for the 1972 presidential campaign. We know that the President met with Mr. Henry Petersen 27 times to discuss matters related to Watergate, and immediately thereafter met with the very persons who were implicated in the information Mr. Petersen was receiving. The words are: “If the President is connected in any suspicious manner with any person and there be grounds to believe that he will shelter that person, he may be impeached.”

Justice Story: “Impeachment … is intended for occasional and extraordinary cases where a superior power acting for the whole people is put into operation to protect their rights and rescue their liberties from violations.” We know about the Huston plan. We know about the break-in of the psychiatrist’s office. We know that there was absolute complete direction on September 3rd when the President indicated that a surreptitious entry had been made in Dr. Fielding’s office, after having met with Mr. Ehrlichman and Mr. Young. “Protect their rights.” “Rescue their liberties from violation.”

The Carolina ratification convention impeachment criteria: those are impeachable “who behave amiss or betray their public trust.” Beginning shortly after the Watergate break-in and continuing to the present time, the President has engaged in a series of public statements and actions designed to thwart the lawful investigation by government prosecutors. Moreover, the President has made public announcements and assertions bearing on the Watergate case, which the evidence will show he knew to be false. These assertions, false assertions, impeachable, those who misbehave. Those who “behave amiss or betray the public trust.”…

If the impeachment provision in the Constitution of the United States will not reach the offenses charged here, then perhaps that 18th-century Constitution should be abandoned to a 20th-century paper shredder.

Jordan’s word choice also bears mention. Her language is not conversational. It is erudite, formal, even poetic in places as she weaves foundational texts into her argument. The language is appropriate to the moment and advances Jordan’s argument: Her dignity, her respect for the institutions of government as reflected through her formal word choice, highlight the shabbiness of Nixon’s obscenity-laced plotting, as revealed in the Watergate tape manuscripts.

At bottom, Jordan’s presentation is effective because of its simplicity. She lays out the facts alongside the criteria against which they should be judged so that her logic is transparent. At difficult moments, clear, well-reasoned, and well-presented evidence has the power to carry the day.

Congresswoman Barbara Jordan, July 25, 1974, Statement on the Articles of Impeachment, delivered before the House Judiciary Committee

Thank you, Mr. Chairman.

Mr. Chairman, I join my colleague Mr. Rangel in thanking you for giving the junior members of this committee the glorious opportunity of sharing the pain of this inquiry. Mr. Chairman, you are a strong man, and it has not been easy but we have tried as best we can to give you as much assistance as possible.

Earlier today, we heard the beginning of the Preamble to the Constitution of the United States: “We, the people.” It’s a very eloquent beginning. But when that document was completed on the seventeenth of September in 1787, I was not included in that “We, the people.” I felt somehow for many years that George Washington and Alexander Hamilton just left me out by mistake. But through the process of amendment, interpretation, and court decision, I have finally been included in “We, the people.”

Today I am an inquisitor. An hyperbole would not be fictional and would not overstate the solemnness that I feel right now. My faith in the Constitution is whole; it is complete; it is total. And I am not going to sit here and be an idle spectator to the diminution, the subversion, the destruction, of the Constitution.

“Who can so properly be the inquisitors for the nation as the representatives of the nation themselves?” “The subjects of its jurisdiction are those offenses which proceed from the misconduct of public men.” And that’s what we’re talking about. In other words, [the jurisdiction comes] from the abuse or violation of some public trust.

It is wrong, I suggest, it is a misreading of the Constitution for any member here to assert that for a member to vote for an article of impeachment means that that member must be convinced that the President should be removed from office. The Constitution doesn’t say that. The powers relating to impeachment are an essential check in the hands of the body of the legislature against and upon the encroachments of the executive. The division between the two branches of the legislature, the House and the Senate, assigning to the one the right to accuse and to the other the right to judge-- the framers of this Constitution were very astute.

They did not make the accusers and the judgers—and the judges the same person.

We know the nature of impeachment. We’ve been talking about it awhile now. It is chiefly designed for the President and his high ministers to somehow be called into account. It is designed to “bridle” the executive if he engages in excesses. “It is designed as a method of national inquest into the conduct of public men.” The framers confided in the Congress the power if need be, to remove the President in order to strike a delicate balance between a President swollen with power and grown tyrannical, and preservation of the independence of the executive.

The nature of impeachment: a narrowly channeled exception to the separation-of-powers maxim. The Federal Convention of 1787 said that. It limited impeachment to high crimes and misdemeanors and discounted and opposed the term “maladministration.” “It is to be used only for great misdemeanors,” so it was said in the North Carolina ratification convention. And in the Virginia ratification convention: “We do not trust our liberty to a particular branch. We need one branch to check the other.”

“No one need be afraid”—the North Carolina ratification convention—”No one need be afraid that officers who commit oppression will pass with immunity.” “Prosecutions of impeachments will seldom fail to agitate the passions of the whole community,” said Hamilton in the Federalist Papers, number 65. “We divide into parties more or less friendly or inimical to the accused.” I do not mean political parties in that sense.

The drawing of political lines goes to the motivation behind impeachment; but impeachment must proceed within the confines of the constitutional term “high crime[s] and misdemeanors.” Of the impeachment process, it was Woodrow Wilson who said that “Nothing short of the grossest offenses against the plain law of the land will suffice to give them speed and effectiveness. Indignation so great as to overgrow party interest may secure a conviction; but nothing else can.”

Common sense would be revolted if we engaged upon this process for petty reasons. Congress has a lot to do: Appropriations, Tax Reform, Health Insurance, Campaign Finance Reform, Housing, Environmental Protection, Energy Sufficiency, Mass Transportation. Pettiness cannot be allowed to stand in the face of such overwhelming problems. So today we are not being petty. We are trying to be big, because the task we have before us is a big one.

This morning, in a discussion of the evidence, we were told that the evidence which purports to support the allegations of misuse of the CIA by the President is thin. We’re told that that evidence is insufficient. What that recital of the evidence this morning did not include is what the President did know on June the 23rd, 1972.

The President did know that it was Republican money, that it was money from the Committee for the Re-Election of the President, which was found in the possession of one of the burglars arrested on June the 17th. What the President did know on the 23rd of June was the prior activities of E. Howard Hunt, which included his participation in the break-in of Daniel Ellsberg’s psychiatrist, which included Howard Hunt’s participation in the Dita Beard ITT affair, which included Howard Hunt’s fabrication of cables designed to discredit the Kennedy Administration.

We were further cautioned today that perhaps these proceedings ought to be delayed because certainly there would be new evidence forthcoming from the President of the United States. There has not even been an obfuscated indication that this committee would receive any additional materials from the President. The committee subpoena is outstanding, and if the President wants to supply that material, the committee sits here. The fact is that on yesterday, the American people waited with great anxiety for eight hours, not knowing whether their President would obey an order of the Supreme Court of the United States.

At this point, I would like to juxtapose a few of the impeachment criteria with some of the actions the President has engaged in. Impeachment criteria: James Madison, from the Virginia ratification convention. “If the President be connected in any suspicious manner with any person and there be grounds to believe that he will shelter him, he may be impeached.”

We have heard time and time again that the evidence reflects the payment to defendants money. The President had knowledge that these funds were being paid and these were funds collected for the 1972 presidential campaign. We know that the President met with Mr. Henry Petersen 27 times to discuss matters related to Watergate, and immediately thereafter met with the very persons who were implicated in the information Mr. Petersen was receiving.

The words are: “If the President is connected in any suspicious manner with any person and there be grounds to believe that he will shelter that person, he may be impeached.”

Justice Story: “Impeachment” is attended—“is intended for occasional and extraordinary cases where a superior power acting for the whole people is put into operation to protect their rights and rescue their liberties from violations.” We know about the Huston plan. We know about the break-in of the psychiatrist’s office. We know that there was absolute complete direction on September 3rd when the President indicated that a surreptitious entry had been made in Dr. Fielding’s office, after having met with Mr. Ehrlichman and Mr. Young. “Protect their rights.” “Rescue their liberties from violation.”

The Carolina ratification convention impeachment criteria: those are impeachable “who behave amiss or betray their public trust.” Beginning shortly after the Watergate break-in and continuing to the present time, the President has engaged in a series of public statements and actions designed to thwart the lawful investigation by government prosecutors. Moreover, the President has made public announcements and assertions bearing on the Watergate case, which the evidence will show he knew to be false. These assertions, false assertions, impeachable, those who misbehave. Those who “behave amiss or betray the public trust.”

James Madison again at the Constitutional Convention: “A President is impeachable if he attempts to subvert the Constitution.” The Constitution charges the President with the task of taking care that the laws be faithfully executed, and yet the President has counseled his aides to commit perjury, willfully disregard the secrecy of grand jury proceedings, conceal surreptitious entry, attempt to compromise a federal judge, while publicly displaying his cooperation with the processes of criminal justice. “A President is impeachable if he attempts to subvert the Constitution.”

If the impeachment provision in the Constitution of the United States will not reach the offenses charged here, then perhaps that 18th-century Constitution should be abandoned to a 20th-century paper shredder.

Has the President committed offenses, and planned, and directed, and acquiesced in a course of conduct which the Constitution will not tolerate? That’s the question. We know that. We know the question. We should now forthwith proceed to answer the question. It is reason, and not passion, which must guide our deliberations, guide our debate, and guide our decision.

C.Overcoming Bias

4.Sojourner Truth, “Ain’t I a Woman?”

Public speaking students sometimes ask if they should change their speaking styles. The reserved student wonders if she should become more theatrical. The emotive speaker asks if he should tone it down. While subtle adjustments to achieve clarity and Ethos are always helpful, our answer is usually the same: Be yourself. Find a speaking style that is authentic to you. Anything else tends to backfire: It is not you; you have no practice at it. Your own authentic voice is the most persuasive. Sojourner Truth’s famous “Ain’t I a Woman?” speech in Akron, Ohio, illustrates the point.

Truth had two strikes against her before she even opened her mouth: She was black—an emancipated slave—in a world that believed that African Americans were intellectually inferior to whites, and she was a woman in a time when women, seen as less capable than men, could not vote. Her audience, attendees at the Women’s Convention of 1851, might have been sympathetic to women’s suffrage, but many would not have dreamed of extending the right to African American women. According to Frances Gage, an abolitionist who attended the meeting,

There were very few women in those days who dared to “speak in meeting.”… When, slowly from her seat in the corner rose Sojourner Truth, who, till now, had scarcely lifted her head. “Don’t let her speak!” gasped half a dozen in my ear.151

At a time when rhetoric was dominated by the likes of Henry Clay, Daniel Webster, and Abraham Lincoln, who modeled themselves on the Greeks and Romans, Sojourner Truth addresses the crowd in raw, simple language. She speaks in dialect, using commonplace words. The speakers who preceded her, arguing against women’s rights, painted a picture of womanhood as a privileged position, shielded from the working world (and therefore protected from the burdens of public life as well) out of necessity because of her inborn frailty. Truth challenges this position with one basic question, “Ain’t I a woman?”

Truth begins by itemizing all the ways she is human: She works, eats, bleeds, suffers, just like a man. As she recounts each grief she has borne, more than many men could tolerate, she asks simply, “Ain’t I a woman?” This is her haunting refrain:

Look at my arm! I have ploughed and planted, and gathered into barns, and no man could head me! And ain’t I a woman? I could work as much and eat as much as a man—when I could get it—and bear the lash as well! And ain’t I a woman? I have borne thirteen children, and seen most all sold off to slavery, and when I cried out with my mother’s grief, none but Jesus heard me! And ain’t I a woman?

Like most great refrains, this one builds. It starts simply: Truth has planted and gathered, the everyday work of many men and women at the time. She can work and eat like a man “when I could get it”—a darker reference, for she has gone without food. The misery builds: She says she can endure whipping as well as a man, and we are reminded that she knows the degradation of slavery. She raised a family and cried as these children were ripped away from her and sold to new masters.

She asks again, “Ain’t I a woman?” Her point: The fantasy that women are too delicate to participate fully in public life is a fallacy. She stands before her audience a black woman who has been tested in her life in ways that many of her listeners have not. By laying out the simple truth of the facts of her life, in her own voice, she wins over a skeptical audience. Another attendee at the conference writes of the effects of the address:

One of the most unique and interesting speeches of the convention was made by Sojourner Truth, an emancipated slave. It is impossible to transfer it to paper, or convey any adequate idea of the effect it produced upon the audience. Those only can appreciate it who saw her powerful form, her whole-souled, earnest gesture, and listened to her strong and truthful tones.152

Sojourner Truth’s address is a model for the power of a genuine, conversational tone; an on-point refrain; and the power of Logos-building from the ordinary example to a powerful crescendo—not by quivering voice or flailing arms, but through a series of ever more wrenching, objective facts.

Sojourner Truth, “Ain’t I A Woman?,” Delivered 1851, Women’s Convention, Akron, Ohio

Well, children, where there is so much racket there must be something out of kilter. I think that ‘twixt the negroes of the South and the women at the North, all talking about rights, the white men will be in a fix pretty soon. But what’s all this here talking about?

That man over there says that women need to be helped into carriages, and lifted over ditches, and to have the best place everywhere. Nobody ever helps me into carriages, or over mud-puddles, or gives me any best place! And ain’t I a woman? Look at me! Look at my arm! I have ploughed and planted, and gathered into barns, and no man could head me! And ain’t I a woman? I could work as much and eat as much as a man—when I could get it—and bear the lash as well! And ain’t I a woman? I have borne thirteen children, and seen most all sold off to slavery, and when I cried out with my mother’s grief, none but Jesus heard me! And ain’t I a woman?

Then they talk about this thing in the head; what’s this they call it? [member of audience whispers, “intellect”] That’s it, honey. What’s that got to do with women’s rights or negroes’ rights? If my cup won’t hold but a pint, and yours holds a quart, wouldn’t you be mean not to let me have my little half measure full?

Then that little man in black there, he says women can’t have as much rights as men, ‘cause Christ wasn’t a woman! Where did your Christ come from? Where did your Christ come from? From God and a woman! Man had nothing to do with Him.

If the first woman God ever made was strong enough to turn the world upside down all alone, these women together ought to be able to turn it back, and get it right side up again! And now they is asking to do it, the men better let them.

Obliged to you for hearing me, and now old Sojourner ain’t got nothing more to say.

5.Mary Fisher, “Whisper of AIDS”

Like Sojourner Truth more than a century before her, Mary Fisher faced an audience that was likely to dismiss her because she bore a stigma: She was HIV-positive.

At the time of the 1992 Republican National Convention in Houston, the GOP had not adopted a comprehensive policy regarding treatment and prevention of HIV and AIDS. HIV was still considered a disease that affected only the unpopular subcultures of gay men and intravenous drug users.

Two days before Fisher spoke, Pat Buchanan gave what became known as his “Culture War” speech. It was the keynote address for the first day of the convention. He mocked Democrats for political “cross-dressing.” He warned that the Democratic presidential and vice presidential candidates would be “the most pro-lesbian and pro-gay ticket in history.” He received raucous applause from the crowd.153

Fisher, in contrast, was only tepidly applauded as she took the stage. But with careful attention to Logos and her calm, measured tone, she soon moved many to tears.

Fisher is unapologetic in her position: HIV and AIDS are everyone’s problem. She derides the stigma and isolation AIDS patients face, pointing out that no group deserves societal isolation:

We may take refuge in our stereotypes, but we cannot hide there long, because HIV asks only one thing of those it attacks. Are you human? And this is the right question. Are you human? Because people with HIV have not entered some alien state of being. They are human. They have not earned cruelty, and they do not deserve meanness. They don’t benefit from being isolated or treated as outcasts. Each of them is exactly what God made: a person; not evil, deserving of our judgment; not victims, longing for our pity—people, ready for support and worthy of compassion.

She is a sympathetic figure—a beautiful, young wife and mother, the daughter of a wealthy, influential Republican family, who contracted AIDS from her dying husband and who is facing her own death with courage and grace. But Fisher declares herself a part of anyone who suffers the ravages of AIDS:

Tonight, I represent an AIDS community whose members have been reluctantly drafted from every segment of American society. Though I am white and a mother, I am one with a black infant struggling with tubes in a Philadelphia hospital. Though I am female and contracted this disease in marriage and enjoy the warm support of my family, I am one with the lonely gay man sheltering a flickering candle from the cold wind of his family’s rejection.

Hers is a risky statement against the backdrop of Buchanan’s intolerance, but the audience listens. By her demonstration of compassion, Fisher galvanizes her entire party to follow her good example.

Fisher demands that the country’s reaction to AIDS must change. She takes the GOP to task for its inaction in the face of the AIDS crisis, pointing out that inaction by policy makers has “helped [AIDS] along. We have killed each other with our ignorance, our prejudice, and our silence.” Hers is an uncompromising speech, openly challenging and criticizing stereotypes. Fisher’s message succeeds in large part because she lays out fact after fact after fact in support of her position; her Logos is strong.

The speech is also a model of Pathos done well. Throughout, Fisher is careful to maintain a reasonable, controlled tone. Her frankness never turns to anger. Her urgency never approaches defiance. She mixes a blunt call for action with vivid descriptions of her own struggle with the disease and the toll it is taking on those dearest to her, including a heartbreaking address to her two young children, who risk growing up without a mother because no cure for AIDS has yet been found. It is a gentle, vulnerable moment and helps to contextualize Fisher’s urgent pleas for help on behalf of the AIDS community. But even when bidding farewell to her own children, Fisher herself never loses control. Her eyes remain dry, while throughout the hall, Republican leaders openly weep.154

In order to inspire the crowd to action, Fisher must reach the hearts of the unmoved. She does so through her remarkably calm demeanor—measured cadence, a soft tone—as she piles fact upon fact. As classic rhetoricians urged, Fisher reaches her audience through the mind rather than through a frontal assault on emotion. Her remarkable composure and control in the face of so difficult an address makes memorable the Pathos of her appeal.

Mary Fisher, August 19, 1992, Address to the Republican National Convention

Less than three months ago at platform hearings in Salt Lake City, I asked the Republican Party to lift the shroud of silence which has been draped over the issue of HIV and AIDS. I have come tonight to bring our silence to an end. I bear a message of challenge, not self-congratulation. I want your attention, not your applause. I would never have asked to be HIV positive, but I believe that in all things there is a purpose; and I stand before you and before the nation gladly. The reality of AIDS is brutally clear. Two hundred thousand Americans are dead or dying. A million more are infected. Worldwide, forty million, sixty million, or a hundred million infections will be counted in the coming few years. But despite science and research, White House meetings, and congressional hearings, despite good intentions and bold initiatives, campaign slogans, and hopeful promises, it is—despite it all—the epidemic which is winning tonight.

In the context of an election year, I ask you, here in this great hall, or listening in the quiet of your home, to recognize that AIDS virus is not a political creature. It does not care whether you are Democrat or Republican; it does not ask whether you are black or white, male or female, gay or straight, young or old.

Tonight, I represent an AIDS community whose members have been reluctantly drafted from every segment of American society. Though I am white and a mother, I am one with a black infant struggling with tubes in a Philadelphia hospital. Though I am female and contracted this disease in marriage and enjoy the warm support of my family, I am one with the lonely gay man sheltering a flickering candle from the cold wind of his family’s rejection.

This is not a distant threat. It is a present danger. The rate of infection is increasing fastest among women and children. Largely unknown a decade ago, AIDS is the third leading killer of young adult Americans today. But it won’t be third for long, because unlike other diseases, this one travels. Adolescents don’t give each other cancer or heart disease because they believe they are in love, but HIV is different; and we have helped it along. We have killed each other with our ignorance, our prejudice, and our silence.

We may take refuge in our stereotypes, but we cannot hide there long, because HIV asks only one thing of those it attacks. Are you human? And this is the right question. Are you human? Because people with HIV have not entered some alien state of being. They are human. They have not earned cruelty, and they do not deserve meanness. They don’t benefit from being isolated or treated as outcasts. Each of them is exactly what God made: a person; not evil, deserving of our judgment; not victims, longing for our pity—people, ready for support and worthy of compassion.

My call to you, my Party, is to take a public stand, no less compassionate than that of the President and Mrs. Bush. They have embraced me and my family in memorable ways. In the place of judgment, they have shown affection. In difficult moments, they have raised our spirits. In the darkest hours, I have seen them reaching not only to me, but also to my parents, armed with that stunning grief and special grace that comes only to parents who have themselves leaned too long over the bedside of a dying child.

With the President’s leadership, much good has been done. Much of the good has gone unheralded, and as the President has insisted, much remains to be done. But we do the President’s cause no good if we praise the American family but ignore a virus that destroys it.

We must be consistent if we are to be believed. We cannot love justice and ignore prejudice, love our children and fear to teach them. Whatever our role as parent or policymaker, we must act as eloquently as we speak—else we have no integrity.

My call to the nation is a plea for awareness. If you believe you are safe, you are in danger. Because I was not hemophiliac, I was not at risk. Because I was not gay, I was not at risk. Because I did not inject drugs, I was not at risk.

My father has devoted much of his lifetime guarding against another holocaust. He is part of the generation who heard Pastor Nemoellor come out of the Nazi death camps to say,

“They came after the Jews, and I was not a Jew, so, I did not protest. They came after the trade unionists, and I was not a trade unionist, so, I did not protest. Then they came after the Roman Catholics, and I was not a Roman Catholic, so, I did not protest. Then they came after me, and there was no one left to protest.”

The—The lesson history teaches is this: If you believe you are safe, you are at risk. If you do not see this killer stalking your children, look again. There is no family or community, no race or religion, no place left in America that is safe. Until we genuinely embrace this message, we are a nation at risk.

Tonight, HIV marches resolutely toward AIDS in more than a million American homes, littering its pathway with the bodies of the young—young men, young women, young parents, and young children. One of the families is mine. If it is true that HIV inevitably turns to AIDS, then my children will inevitably turn to orphans. My family has been a rock of support. My 84-year-old father, who has pursued the healing of the nations, will not accept the premise that he cannot heal his daughter. My mother refuses to be broken. She still calls at midnight to tell wonderful jokes that make me laugh. Sisters and friends, and my brother Phillip, whose birthday is today, all have helped carry me over the hardest places. I am blessed, richly and deeply blessed, to have such a family.

But not all of you—But not all of you have been so blessed. You are HIV positive, but dare not say it. You have lost loved ones, but you dare not whisper the word AIDS. You weep silently. You grieve alone. I have a message for you. It is not you who should feel shame. It is we—we who tolerate ignorance and practice prejudice, we who have taught you to fear. We must lift our shroud of silence, making it safe for you to reach out for compassion. It is our task to seek safety for our children, not in quiet denial, but in effective action.

Someday our children will be grown. My son Max, now four, will take the measure of his mother. My son Zachary, now two, will sort through his memories.

I may not be here to hear their judgments, but I know already what I hope they are. I want my children to know that their mother was not a victim. She was a messenger. I do not want them to think, as I once did, that courage is the absence of fear. I want them to know that courage is the strength to act wisely when most we are afraid. I want them to have the courage to step forward when called by their nation or their Party and give leadership, no matter what the personal cost.

I ask no more of you than I ask of myself or of my children. To the millions of you who are grieving, who are frightened, who have suffered the ravages of AIDS firsthand: Have courage, and you will find support. To the millions who are strong, I issue the plea: Set aside prejudice and politics to make room for compassion and sound policy.

To my children, I make this pledge: I will not give in, Zachary, because I draw my courage from you. Your silly giggle gives me hope; your gentle prayers give me strength; and you, my child, give me the reason to say to America, “You are at risk.” And I will not rest, Max, until I have done all I can to make your world safe. I will seek a place where intimacy is not the prelude to suffering. I will not hurry to leave you, my children, but when I go, I pray that you will not suffer shame on my account.

To all within the sound of my voice, I appeal: Learn with me the lessons of history and of grace, so my children will not be afraid to say the word “AIDS” when I am gone. Then, their children and yours may not need to whisper it at all.

God bless the children, and God bless us all.

Good night.

D.Making a Speech in a Time of Crisis

6.Robert F. Kennedy, on the Assassination of Dr. Martin Luther King

Robert Kennedy’s remarks in Indianapolis following the assassination of Martin Luther King demonstrate the force of the well-chosen word. Kennedy’s message, hastily arranged and only minutes long, may well have kept a riot at bay. The setting: a campaign rally for Robert Kennedy, who hoped to secure the Democratic nomination for president. The audience: Kennedy supporters, both white and black, excited to be there, who had no idea of Dr. King’s death. The challenge: Kennedy must tell the crowd that Martin Luther King has been shot and killed in Memphis. The rally is taking place in a part of Indianapolis that the police consider to be a dangerous neighborhood; violence could erupt once the news becomes public.

Kennedy takes the microphone to deliver the tragic news, cancelling the rally and calming the crowd. His speech is an excellent example of grace in a time of crisis.

Kennedy’s words are clear and direct. He explains King’s death, tells his supporters what will happen next, and asks them to undertake simple action, of which they are capable: Go home. Pray for the King family. Pray for our country. Pray for our people. Kennedy offers his listeners a plan of action to alleviate their feelings of helplessness and despair. In crises, achievable action can offer comfort.

Kennedy’s tone is pitch-perfect, offering understanding without patronizing. He is uniquely positioned to empathize with the helplessness and anger that the listeners must feel; after all, as he explains to them:

For those of you who are black and are tempted to be filled with hatred and mistrust of the injustice of such an act, against all white people, I would only say that I can also feel in my own heart the same kind of feeling. I had a member of my family killed, but he was killed by a white man.

He does not try to control the emotion of the moment. Such a task would be impossible. He acknowledges that one course of action in response to the assassination would be violence and hatred. But he frames the issue as a moment of choice for the audience:

For those of you who are black … you can be filled with bitterness, and with hatred, and a desire for revenge. We can move in that direction as a country, in greater polarization—black people amongst blacks, and white amongst whites, filled with hatred toward one another. Or we can make an effort, as Martin Luther King did, to understand and to comprehend, and replace that violence, that stain of bloodshed that has spread across our land, with an effort to understand, compassion and love.

Kennedy does not impose beliefs or morals on the crowd, but with empathy and authenticity offers an alternative to hatred: unity and love. His act of empowering the audience with a choice lets the audience see that the story does not end with Dr. King’s death. Instead, the assassination is an important moment in history, and it is up to them to take the next steps forward into the future. He offers his listeners a cause, a place in history, and a course of action that can help them manage their grief.

Speeches at times of crisis and grief are often not about logic. They are about the use and management of emotion—an appropriate display of emotion by the speaker, to show that he cares and understands the feelings of his listeners; and some emotional relief for listeners, a moment of catharsis. In classical rhetoric terms, this had to be an epideictic event. Speakers showing authenticity and empathy, and then offering a semblance of hope, will often carry the day. Kennedy does this masterfully. His tone is soft. His words are painstakingly chosen. His cadence is gentle and slow. He logically moves through his words and evokes the name of the fallen martyr. He is calm and he conveys that to his shocked audience.

The result: There was no riot.

Robert Kennedy, 1968, Address in Indianapolis

Ladies and Gentlemen—I’m only going to talk to you just for a minute or so this evening. Because…

I have some very sad news for all of you, and I think sad news for all of our fellow citizens, and people who love peace all over the world, and that is that Martin Luther King was shot and was killed tonight in Memphis, Tennessee.

Martin Luther King dedicated his life to love and to justice between fellow human beings. He died in the cause of that effort. In this difficult day, in this difficult time for the United States, it’s perhaps well to ask what kind of a nation we are and what direction we want to move in.

For those of you who are black—considering the evidence evidently is that there were white people who were responsible—you can be filled with bitterness, and with hatred, and a desire for revenge.

We can move in that direction as a country, in greater polarization—black people amongst blacks, and white amongst whites, filled with hatred toward one another. Or we can make an effort, as Martin Luther King did, to understand and to comprehend, and replace that violence, that stain of bloodshed that has spread across our land, with an effort to understand, compassion and love.

For those of you who are black and are tempted to be filled with hatred and mistrust of the injustice of such an act, against all white people, I would only say that I can also feel in my own heart the same kind of feeling. I had a member of my family killed, but he was killed by a white man.

But we have to make an effort in the United States, we have to make an effort to understand, to get beyond these rather difficult times.

My favorite poet was Aeschylus. He once wrote: “Even in our sleep, pain which cannot forget falls drop by drop upon the heart, until, in our own despair, against our will, comes wisdom through the awful grace of God.”

What we need in the United States is not division; what we need in the United States is not hatred; what we need in the United States is not violence and lawlessness, but is love and wisdom, and compassion toward one another, and a feeling of justice toward those who still suffer within our country, whether they be white or whether they be black.

(Interrupted by applause)

So I ask you tonight to return home, to say a prayer for the family of Martin Luther King, yeah that’s true, but more importantly to say a prayer for our own country, which all of us love—a prayer for understanding and that compassion of which I spoke. We can do well in this country. We will have difficult times. We’ve had difficult times in the past. And we will have difficult times in the future. It is not the end of violence; it is not the end of lawlessness; and it’s not the end of disorder.

But the vast majority of white people and the vast majority of black people in this country want to live together, want to improve the quality of our life, and want justice for all human beings that abide in our land.

(Interrupted by applause)

Let us dedicate ourselves to what the Greeks wrote so many years ago: to tame the savageness of man and make gentle the life of this world.

Let us dedicate ourselves to that, and say a prayer for our country and for our people. Thank you very much. (Applause)

7.Winston Churchill, “We Shall Fight on the Beaches”

June 1940: Britain is at war and fears the worst. Cut off from its ground forces mired on the beach at Dunkirk, its shipping lanes compromised by the presence of U-boats, the Island is alone and under threat. German forces have overwhelmed the French and Belgian resistance and are positioned less than 20 miles from British shores. Their arrival means that aerial bombardment of the British mainland is imminent. If Britain cannot evacuate its remaining ground forces from Dunkirk, England will be virtually indefensible and the Nazis could launch an invasion at will. Public anxiety is amplified by political indecisiveness and uncertainty in the face of this threat, particularly under previous Prime Minister Neville Chamberlain.

Winston Churchill has been prime minister for less than a month. Under his leadership, the British launch a massive effort to evacuate their troops from Dunkirk before German forces arrive. On June 4, 1940, Churchill delivers an address to the House of Commons in order to inform them of recent military events and bolster the morale of the nation. His address, known for famous lines such as “We shall fight on the beaches,” inspired a beleaguered nation and became one of the defining speeches of the time.

Churchill begins by acknowledging the public anxiety. He tells his audience that he feared he would have to address the nation to tell them of a disaster: that British forces had been annihilated by fighting in Dunkirk. Instead, a massive military and civilian rescue effort successfully evacuated virtually all British troops unharmed. Churchill’s description of the fighting is riveting in its detail, painting a picture of the enormity of the struggle and the valor displayed by the soldiers. “I will tell you about it,” he promises his people, and tell them he does, spinning his tale of a cornered army, enemy fire, magnetic mines, waves of hostile aircraft, and finally “a miracle of deliverance, achieved by valor, by perseverance, by perfect discipline, by faultless service, by resource, by skill, by unconquerable fidelity.” The battle is one for the cinema and the history books. By painting a larger-than-life picture, Churchill elevates the actions of the soldiers, at once praising and inspiring them.

The news is good, but Churchill carefully manages expectations. He must prepare the nation for an extended bombing campaign against the mainland and a possible invasion, a grim task. How do you tell people that the enemy is coming and fighting will be brutal? He warns Britons that they should not confuse the success of the Dunkirk rescue effort with a victory, for “wars are not won by evacuations.” He then switches from passive to active voice, empowering his people. He acknowledges the threat of invasion but says that the Island can survive for years if necessary—that if Hitler and his forces attempt to take the mainland, the nation and its people will fight:

Even though large tracts of Europe and many old and famous States have fallen or may fall into the grip of the Gestapo and all the odious apparatus of Nazi rule, we shall not flag or fail. We shall go on to the end. We shall fight in France, we shall fight on the seas and oceans, we shall fight with growing confidence and growing strength in the air, we shall defend our Island, whatever the cost may be. We shall fight on the beaches, we shall fight on the landing grounds, we shall fight in the fields and in the streets, we shall fight in the hills; we shall never surrender.

“We shall fight,” goes the refrain. A country that once lacked a clear and defined war strategy is toughened by this rallying cry.

Churchill makes deliberate choices in his text to drive his point home. He catches the ear with subtle alliteration (“grip of the Gestapo”; “odious apparatus”; “flag or fail”). His pace quickens and crescendos with each repetition of his promise, “we shall fight.” The refrain grips the imagination; the force of the speech compels the audience toward the fight ahead. His voice is sonorous, thrilling. This is what radio listeners will remember.

Churchill gives his listeners a place in history, elevating their actions and sacrifices to provide meaning for the struggle. He gives them a reason to fight. Most importantly, he bolsters their pride. This speech perfectly illustrates the interplay between skilled writing, Ethos, and Pathos: The deft use of a refrain to bring out emotion, and the power of a credible speaker to inspire courage in an audience, can arm a people to face a grim reality with courage.

Excerpts from Winston Churchill, June 4, 1940, Address to the House of Commons of British Parliament

… When, a week ago today, I asked the House to fix this afternoon as the occasion for a statement, I feared it would be my hard lot to announce the greatest military disaster in our long history. I thought—and some good judges agreed with me—that perhaps 20,000 or 30,000 men might be re-embarked. But it certainly seemed that the whole of the French First Army and the whole of the British Expeditionary Force north of the Amiens-Abbeville gap would be broken up in the open field or else would have to capitulate for lack of food and ammunition. These were the hard and heavy tidings for which I called upon the House and the nation to prepare themselves a week ago. The whole root and core and brain of the British Army, on which and around which we were to build, and are to build, the great British Armies in the later years of the war, seemed about to perish upon the field or to be led into an ignominious and starving captivity.

That was the prospect a week ago. But another blow which might well have proved final was yet to fall upon us. … [A]t the last moment, when Belgium was already invaded, King Leopold called upon us to come to his aid, and even at the last moment we came. He and his brave, efficient Army, nearly half a million strong, guarded our left flank and thus kept open our only line of retreat to the sea. Suddenly, without prior consultation, with the least possible notice, without the advice of his Ministers and upon his own personal act, he sent a plenipotentiary to the German Command, surrendered his Army, and exposed our whole flank and means of retreat. …

The enemy attacked on all sides with great strength and fierceness, and their main power, the power of their far more numerous Air Force, was thrown into the battle or else concentrated upon Dunkirk and the beaches. Pressing in upon the narrow exit, both from the east and from the west, the enemy began to fire with cannon upon the beaches by which alone the shipping could approach or depart. They sowed magnetic mines in the channels and seas; they sent repeated waves of hostile aircraft, sometimes more than a hundred strong in one formation, to cast their bombs upon the single pier that remained, and upon the sand dunes upon which the troops had their eyes for shelter. Their U-boats, one of which was sunk, and their motor launches took their toll of the vast traffic which now began. For four or five days an intense struggle reigned. All their armored divisions—or what was left of them—together with great masses of infantry and artillery, hurled themselves in vain upon the ever-narrowing, ever-contracting appendix within which the British and French Armies fought. …

… Suddenly the scene has cleared, the crash and thunder has for the moment—but only for the moment—died away. A miracle of deliverance, achieved by valor, by perseverance, by perfect discipline, by faultless service, by resource, by skill, by unconquerable fidelity, is manifest to us all. The enemy was hurled back by the retreating British and French troops. He was so roughly handled that he did not hurry their departure seriously. The Royal Air Force engaged the main strength of the German Air Force, and inflicted upon them losses of at least four to one; and the Navy, using nearly 1,000 ships of all kinds, carried over 335,000 men, French and British, out of the jaws of death and shame, to their native land and to the tasks which lie immediately ahead.

We must be very careful not to assign to this deliverance the attributes of a victory. Wars are not won by evacuations. But there was a victory inside this deliverance, which should be noted. It was gained by the Air Force. Many of our soldiers coming back have not seen the Air Force at work; they saw only the bombers which escaped its protective attack. They underrate its achievements. I have heard much talk of this; that is why I go out of my way to say this. I will tell you about it. …

I have, myself, full confidence that if all do their duty, if nothing is neglected, and if the best arrangements are made, as they are being made, we shall prove ourselves once again able to defend our Island home, to ride out the storm of war, and to outlive the menace of tyranny, if necessary for years, if necessary alone. At any rate, that is what we are going to try to do. That is the resolve of His Majesty’s Government—every man of them. That is the will of Parliament and the nation. The British Empire and the French Republic, linked together in their cause and in their need, will defend to the death their native soil, aiding each other like good comrades to the utmost of their strength. Even though large tracts of Europe and many old and famous States have fallen or may fall into the grip of the Gestapo and all the odious apparatus of Nazi rule, we shall not flag or fail. We shall go on to the end, we shall fight in France, we shall fight on the seas and oceans, we shall fight with growing confidence and growing strength in the air, we shall defend our Island, whatever the cost may be, we shall fight on the beaches, we shall fight on the landing grounds, we shall fight in the fields and in the streets, we shall fight in the hills; we shall never surrender, and even if, which I do not for a moment believe, this Island or a large part of it were subjugated and starving, then our Empire beyond the seas, armed and guarded by the British Fleet, would carry on the struggle, until, in God’s good time, the New World, with all its power and might, steps forth to the rescue and the liberation of the old.

8.Abraham Lincoln’s Second Inaugural Address

The challenge confronting Abraham Lincoln at the time of his second inaugural address was staggering: to unite a war-ravaged, bitter nation. The address took place during the closing days of the Civil War, a month before General Robert E. Lee’s surrender. Thousands of Americans lay dead; families were shattered; the country remained deeply divided. Lincoln did not wish to deliver a victory speech or an excoriation of the South, as many might have expected. Instead, he sought to usher in peace. Striking the right tone would be tricky. Lincoln could not risk sounding weak or conciliatory to Northern ears without insulting the sacrifices and accomplishments of the Union army; at the same time, he could not demoralize or demonize the South without permanently fracturing the nation.

There existed no obvious symbol of unity around which to rally both sides. Images that could inspire hope to one half of the country would smack of disrespect to the other. The one vestige of commonality that still existed between North and South was a shared belief in God. Though guarded about his own religious views, Lincoln recognized that many were reaching for some way to make religious and moral sense of the blood and death they had suffered. Lincoln therefore rooted his address in theology in an attempt to find a middle ground, a way to speak to both North and South.

Lincoln recounts the Civil War not through memorializing the battles or reviewing the political decisions that led to secession, but instead by describing the belief systems of both sides. Both sides appealed to God, believing their cause to be righteous. Both sides believed God favored their cause. Both sides continued to fight in the name of God. “Both read the same Bible, and pray to the same God; and each invokes His aid against the other.” And both sides have suffered:

Both parties deprecated war; but one of them would make war rather than let the nation survive; and the other would accept war rather than let it perish. And the war came.

Both North and South are responsible for ushering in war, Lincoln explains.

Interestingly, Lincoln describes North and South as cut from the same cloth, motivated by similar beliefs, similarly surprised by the outcome, so focused on each other that they do not notice the entrance of a third party—war—until it is too late:

Neither party expected for the war, the magnitude, or the duration, which it has already attained. Neither anticipated that the cause of the conflict might cease with, or even before, the conflict itself should cease. Each looked for an easier triumph, and a result less fundamental and astounding.

The problem, then, is not North or South; it is the interloper, war, which is equally hated by both. Both sides must work together to banish war from their midst.

Just as North and South are united in their reaction to the war, so are both sides equally hungry for and mystified by God’s opinion of the conflict:

The prayers of both could not be answered; that of neither has been answered fully. The Almighty has his own purposes. “Woe unto the world because of offences! for it must needs be that offences come; but woe to that man by whom the offence cometh!” If we shall suppose that American Slavery is one of those offences which, in the providence of God, must needs come, but which, having continued through His appointed time, He now wills to remove, and that He gives to both North and South, this terrible war, as the woe due to those by whom the offence came, shall we discern therein any departure from those divine attributes which the believers in a Living God always ascribe to Him? Fondly do we hope—fervently do we pray—that this mighty scourge of war may speedily pass away. Yet, if God wills that it continue, until all the wealth piled by the bond-man’s two hundred and fifty years of unrequited toil shall be sunk, and until every drop of blood drawn with the lash, shall be paid by another drawn with the sword, as was said three thousand years ago, so still it must be said “the judgments of the Lord, are true and righteous altogether.”

By describing both North and South as linked—both responsible for American slavery and both punished for it by this “terrible war”—Lincoln makes it clear that the two sides must work together if they hope to eradicate themselves from a situation that all hate.

Finally, Lincoln proposes a common way forward. Just as both sides pray to the same God, both sides also owe a debt of gratitude to their soldiers, and both North and South have an obligation to care for the families of the war dead:

With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, let us strive on to finish the work we are in; to bind up the nation’s wounds; to care for him who shall have borne the battle, and for his widow, and his orphan—to do all which may achieve and cherish a just and lasting peace, among ourselves, and with all nations.

Lincoln describes the healing of the nation as the correct moral path in the eyes of God. The tone of this speech is at once tragic, tough, but ultimately soothing. Lincoln’s instinct to unify exhibits a strong Ethos, good judgment, and calm in the toughest of circumstances.

Abraham Lincoln, Saturday, March 4, 1865, Second Inaugural Address

At this second appearing to take the oath of the presidential office, there is less occasion for an extended address than there was at the first. Then a statement, somewhat in detail, of a course to be pursued, seemed fitting and proper. Now, at the expiration of four years, during which public declarations have been constantly called forth on every point and phase of the great contest which still absorbs the attention, and engrosses the energies of the nation, little that is new could be presented. The progress of our arms, upon which all else chiefly depends, is as well known to the public as to myself; and it is, I trust, reasonably satisfactory and encouraging to all. With high hope for the future, no prediction in regard to it is ventured.

On the occasion corresponding to this four years ago, all thoughts were anxiously directed to an impending civil war. All dreaded it—all sought to avert it. While the inaugural address was being delivered from this place, devoted altogether to saving the Union without war, insurgent agents were in the city seeking to destroy it without war—seeking to dissolve the Union, and divide effects, by negotiation. Both parties deprecated war; but one of them would make war rather than let the nation survive; and the other would accept war rather than let it perish. And the war came.

One eighth of the whole population were colored slaves, not distributed generally over the Union, but localized in the Southern part of it. These slaves constituted a peculiar and powerful interest. All knew that this interest was, somehow, the cause of the war. To strengthen, perpetuate, and extend this interest was the object for which the insurgents would rend the Union, even by war; while the government claimed no right to do more than to restrict the territorial enlargement of it. Neither party expected for the war, the magnitude, or the duration, which it has already attained. Neither anticipated that the cause of the conflict might cease with, or even before, the conflict itself should cease. Each looked for an easier triumph, and a result less fundamental and astounding. Both read the same Bible, and pray to the same God; and each invokes His aid against the other. It may seem strange that any men should dare to ask a just God’s assistance in wringing their bread from the sweat of other men’s faces; but let us judge not that we be not judged. The prayers of both could not be answered; that of neither has been answered fully. The Almighty has his own purposes. “Woe unto the world because of offences! for it must needs be that offences come; but woe to that man by whom the offence cometh!” If we shall suppose that American Slavery is one of those offences which, in the providence of God, must needs come, but which, having continued through His appointed time, He now wills to remove, and that He gives to both North and South, this terrible war, as the woe due to those by whom the offence came, shall we discern therein any departure from those divine attributes which the believers in a Living God always ascribe to Him? Fondly do we hope—fervently do we pray—that this mighty scourge of war may speedily pass away. Yet, if God wills that it continue, until all the wealth piled by the bond-man’s two hundred and fifty years of unrequited toil shall be sunk, and until every drop of blood drawn with the lash, shall be paid by another drawn with the sword, as was said three thousand years ago, so still it must be said “the judgments of the Lord, are true and righteous altogether.”

With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, let us strive on to finish the work we are in; to bind up the nation’s wounds; to care for him who shall have borne the battle, and for his widow, and his orphan—to do all which may achieve and cherish a just and lasting peace, among ourselves, and with all nations.

E.Making a Speech of Hope

9.John F. Kennedy’s Berlin Wall speech

Berlin in 1963 is a city under siege, the last outpost of democracy in Soviet-controlled East Germany. A wall separates U.S.- and British-controlled West Berlin from Soviet-run East Berlin, severing friends from friends and family from family. Supplies reach the city primarily via Western government airlifts. President Kennedy comes to Berlin on June 26, 1963, to rally a beleaguered populace and stir up support from the international community. He has been seasoned by the lessons of the Bay of Pigs invasion and his successful handling of the Cuban Missile Crisis, early tests for Kennedy’s Administration. The time for leadership is at hand, and Kennedy knows that the right words can impact the world. Should his speech be uncompromising or conciliatory, tough or empathetic?

Kennedy’s remarks at the Berlin Wall are brief, fewer than 600 words. His speech both reassured Berlin and defined U.S. foreign policy for years to come. It is an address notable for its brevity, its themes and refrains, the communion it achieves with its audience, and the impact it made on the world.

Kennedy begins with a nod to classical rhetoric: “Two thousand years ago the proudest boast was civis Romanus sum. Today, in the world of freedom, the proudest boast is Ich bin ein Berliner.” The statement assumes that the audience has studied its Latin. As a listener with a classical education would know, a speaker who could claim civis Romanus sum, “I am a citizen of Rome,” was cloaked with all the rights of Roman citizenship and enjoyed the privileges of living in a free society—a reason to be proud. Kennedy links the famous words, “I am a citizen of Rome,” to the modern cry, “I am a Berliner.” In two sentences he links more than 2,000 years of struggle for democratic rule. It is an empowering rhetorical move (which perhaps would pack less of a punch with audiences today, as many listeners might not understand the Latin reference). Residents of Berlin may rightfully regard their situation as bleak and terrifying; they inhabit the last outpost of freedom in the area, surrounded on all sides by the Soviet army. Kennedy offers them a place in history, a reason to be proud, not frightened. Berliners now bear the torch of democracy. Their struggle moves freedom forward.

“I am a Berliner” also establishes communion between the speaker and his audience. Kennedy attempts to address the listeners in their language, although he engagingly admits that he has relied upon the assistance of a translator. (Indeed, urban legend has it that some listeners in the audience chuckled because the phrase should have been Ich bin Berliner—by including “ein,” Kennedy may literally have said, “I am a jelly doughnut.” We do not know whether the listeners would have understood him this way, but we can see by looking at videos of the speech that the audience was cheering, not laughing.) Even if the German was imperfect, the audience reacts to it in the spirit with which it was intended—he is one of them. With wild applause, they embrace the speaker and his message.

Kennedy then broadens the circle of the community of Berlin and himself to include all Americans (“I want to say, on behalf of my countrymen, who live many miles away on the other side of the Atlantic, who are far distant from you, that they take the greatest pride that they have been able to share with you, even from a distance, the story of the last 18 years”) and finally all free people everywhere: “All free men, wherever they may live, are citizens of Berlin.” The citizens of Berlin may suffer from their isolation, but they should know that they are not truly alone. “You live in a defended island of freedom, but your life is part of the main,” Kennedy tells them. The entire free world is with them.

In the middle part of the speech, Kennedy adroitly wields a second powerful refrain. To those who extol the values of communism, those who claim reconciliation and understanding are the way to move forward, he says simply, “Let them come to Berlin”:

There are many people in the world who really don’t understand, or say they don’t, what is the great issue between the free world and the Communist world. Let them come to Berlin. There are some who say that communism is the wave of the future. Let them come to Berlin. And there are some who say in Europe and elsewhere we can work with the Communists. Let them come to Berlin. And there are even a few who say that it is true that communism is an evil system, but it permits us to make economic progress. Lass’ sie nach Berlin kommen. Let them come to Berlin.

Refrains both crystallize arguments and help to deliberately obscure certain aspects of a speech. Without explicitly stating that he is doing so, Kennedy uses this refrain to lay out a hardline policy against the Soviets: Communism is not the wave of the future, it does not permit economic freedom, we cannot work with the communists. This rhetorical sleight of hand carries a bigger emotional punch than if Kennedy had declared an intention to take on the Soviets. Instead, Kennedy’s refrain invites the audience to make up its own mind: “Let them come to Berlin.”

Kennedy’s speech illustrates how moving five minutes and two powerful refrains can be. His words are crafted to accomplish two ambitious goals: to rally the people and outline a controversial foreign policy stand against the Soviets. Kennedy’s Logos is simple and therefore powerful: (1) you have reasons to be proud; (2) we are with you; (3) Berlin in microcosm tells the story of the mischief of communism. This attention to Logos keeps the speech short; all extraneous verbiage is omitted. The speech offers solidarity and hope to its audience through Kennedy’s excellent use of communion and his ability to locate the Berliners’ struggle into its place in history. Through brevity, crisp logic, attention to themes and refrains, and communion with the audience, this speech became 600 words that changed the world.

John F. Kennedy, June 26, 1963, Berlin Wall Speech

I am proud to come to this city as the guest of your distinguished Mayor, who has symbolized throughout the world the fighting spirit of West Berlin. And I am proud to visit the Federal Republic with your distinguished Chancellor who for so many years has committed Germany to democracy and freedom and progress, and to come here in the company of my fellow American, General Clay, who has been in this city during its great moments of crisis and will come again if ever needed.

Two thousand years ago the proudest boast was “civis Romanus sum.” Today, in the world of freedom, the proudest boast is “Ich bin ein Berliner.”

I appreciate my interpreter translating my German!

There are many people in the world who really don’t understand, or say they don’t, what is the great issue between the free world and the Communist world. Let them come to Berlin. There are some who say that communism is the wave of the future. Let them come to Berlin. And there are some who say in Europe and elsewhere we can work with the Communists. Let them come to Berlin. And there are even a few who say that it is true that communism is an evil system, but it permits us to make economic progress. Lass’ sie nach Berlin kommen. Let them come to Berlin.

Freedom has many difficulties and democracy is not perfect, but we have never had to put a wall up to keep our people in, to prevent them from leaving us. I want to say, on behalf of my countrymen, who live many miles away on the other side of the Atlantic, who are far distant from you, that they take the greatest pride that they have been able to share with you, even from a distance, the story of the last 18 years. I know of no town, no city, that has been besieged for 18 years that still lives with the vitality and the force, and the hope and the determination of the city of West Berlin. While the wall is the most obvious and vivid demonstration of the failures of the Communist system, for all the world to see, we take no satisfaction in it, for it is, as your Mayor has said, an offense not only against history but an offense against humanity, separating families, dividing husbands and wives and brothers and sisters, and dividing a people who wish to be joined together.

What is true of this city is true of Germany—real, lasting peace in Europe can never be assured as long as one German out of four is denied the elementary right of free men, and that is to make a free choice. In 18 years of peace and good faith, this generation of Germans has earned the right to be free, including the right to unite their families and their nation in lasting peace, with good will to all people. You live in a defended island of freedom, but your life is part of the main. So let me ask you as I close, to lift your eyes beyond the dangers of today, to the hopes of tomorrow, beyond the freedom merely of this city of Berlin, or your country of Germany, to the advance of freedom everywhere, beyond the wall to the day of peace with justice, beyond yourselves and ourselves to all mankind.

Freedom is indivisible, and when one man is enslaved, all are not free. When all are free, then we can look forward to that day when this city will be joined as one and this country and this great Continent of Europe in a peaceful and hopeful globe. When that day finally comes, as it will, the people of West Berlin can take sober satisfaction in the fact that they were in the front lines for almost two decades.

All free men, wherever they may live, are citizens of Berlin, and, therefore, as a free man, I take pride in the words “Ich bin ein Berliner.”

10.Ronald Reagan’s D-Day Commemoration Speech

How do you pay fitting homage to a day that was at once a tremendous military victory and a profound human tragedy? In his June 6, 1984, address commemorating the D-Day invasion of Normandy, U.S. President Ronald Reagan displayed mastery of rhetoric through memorable writing and delivery, with just the right dose of Pathos. Interestingly, once he had won the hearts of his listeners, Reagan converted his epideictic address into a deliberative public policy oration. His gifted performance ensured that his audience would listen.

When the Allies stormed the beaches on D-Day, they initiated the campaign to liberate Europe from the Nazis. At the same time, they endured staggering losses and brutal violence. Forty years later, in 1984, President Reagan and other heads of state gathered at Normandy to commemorate the invasion. The United States and the Soviet Union, allies during the days of World War II, were in the grip of the Cold War. Reagan sets out with multiple objectives: to pay homage to the soldiers who have gathered to celebrate the day, to rally the international community by invoking the ghosts of Normandy, and to extend an olive branch to the Soviets.

His first attention is to the soldiers. Reagan paints a picture of D-Day chilling in its immediacy. He uses sensory language so that his audience can hear, smell, and see the scene that he describes:

We stand on a lonely, windswept point on the northern shore of France. The air is soft, but 40 years ago at this moment, the air was dense with smoke and the cries of men, and the air was filled with the crack of rifle fire and the roar of cannon.

The action begins; Rangers take the cliffs. Reagan dwells on the description to build interest:

At dawn, on the morning of the 6th of June, 1944, 225 Rangers jumped off the British landing craft and ran to the bottom of these cliffs. … The Rangers looked up and saw the enemy soldiers—the edge of the cliffs shooting down at them with machine guns and throwing grenades. And the American Rangers began to climb. They shot rope ladders over the face of these cliffs and began to pull themselves up. When one Ranger fell, another would take his place. When one rope was cut, a Ranger would grab another and begin his climb again. They climbed, shot back, and held their footing. Soon, one by one, the Rangers pulled themselves over the top, and in seizing the firm land at the top of these cliffs, they began to seize back the continent of Europe.

The speech is memorable for this vivid passage, but Reagan does not focus exclusively on the Americans. In order to achieve his other objectives, Reagan’s address must be inclusive. D-Day is not strictly an American celebration or an American achievement; success was possible because the Allies worked together. Reagan builds support from the audience by praising the contributions of soldiers from England, France, Canada, Poland, and Scotland with the same attention to memorable detail that he has paid to the Americans:

Lord Lovat of Scotland, who calmly announced when he got to the bridge, “Sorry I’m a few minutes late,” as if he’d been delayed by a traffic jam, when in truth he’d just come from the bloody fighting on Sword Beach, which he and his men had just taken.

The invasion of Normandy was a global effort. Reagan needs the same global backing to confront the Soviet Union.

Reagan calls for this support in the next passages of his speech. The former alliance between the United States and Russia during the war now lies in tatters. They are sworn enemies, in ideological opposition, locked in the vise of Cold War. Reagan offers the actions of the Soviet Union and the other Allied countries in the aftermath of World War II as a microcosm of this conflict:

In spite of our great efforts and successes, not all that followed the end of the war was happy or planned. … Soviet troops that came to the center of this continent did not leave when peace came. They’re still there, uninvited, unwanted, unyielding, almost 40 years after the war. …

We in America have learned bitter lessons from two World Wars: It is better to be here ready to protect the peace, than to take blind shelter across the sea, rushing to respond only after freedom is lost. We’ve learned that isolationism never was and never will be an acceptable response to tyrannical governments with an expansionist intent.

Reagan invokes the struggle of World War II to chide the Soviet Union, but also to offer hope for a dialogue:

But we try always to be prepared for peace; prepared to deter aggression; prepared to negotiate the reduction of arms; and, yes, prepared to reach out again in the spirit of reconciliation. In truth, there is no reconciliation we would welcome more than a reconciliation with the Soviet Union, so, together, we can lessen the risks of war, now and forever.

It’s fitting to remember here the great losses also suffered by the Russian people during World War II: 20 million perished, a terrible price that testifies to all the world the necessity of ending war. I tell you from my heart that we in the United States do not want war. We want to wipe from the face of the Earth the terrible weapons that man now has in his hands. And I tell you, we are ready to seize that beachhead. We look for some sign from the Soviet Union that they are willing to move forward, that they share our desire and love for peace, and that they will give up the ways of conquest. There must be a changing there that will allow us to turn our hope into action.

Reagan knows that the world is listening. He seizes the moment to say something important.

Finally, in order to appreciate the speech fully, one must study Reagan’s masterful delivery. A video of the speech has been made available by the Reagan Foundation here: https://www.youtube.com/watch?v=eEIqdcHbc8I. Notice his pacing, slow and confident at first, then building in order to bring the listeners into the description of the Rangers taking the cliffs. He heightens the excitement of the scene through his clear, powerful voice and his deliberate attention to pacing and pausing. Even though he relies on note cards in order to get the words right, he makes a point of looking up at his audience as much as he can, using eye contact to project calm and control. He is at ease at the podium. He sounds conversational in parts (“I think I know what you are thinking right now”); in other sections, his poetry soars. He honors the listeners by describing their exploits with admiration and gravitas; watch for a shift in tone from grateful to powerful when he delivers his message to the Soviets. He punctuates important moments with pauses (“Why? Why did you do it?”) A less able speaker might rush through this address; Reagan takes his time. His calm confidence establishes a strong Ethos; he builds Pathos through attention to pacing, eye contact, and tone.

Excerpts from Ronald Reagan, June 6, 1984, Remarks at a Ceremony Commemorating the 40th Anniversary of the Normandy Invasion, D-Day

We’re here to mark that day in history when the Allied armies joined in battle to reclaim this continent to liberty. For four long years, much of Europe had been under a terrible shadow. Free nations had fallen, Jews cried out in the camps, millions cried out for liberation. Europe was enslaved, and the world prayed for its rescue. Here in Normandy the rescue began. Here the Allies stood and fought against tyranny in a giant undertaking unparalleled in human history.

We stand on a lonely, windswept point on the northern shore of France. The air is soft, but 40 years ago at this moment, the air was dense with smoke and the cries of men, and the air was filled with the crack of rifle fire and the roar of cannon. At dawn, on the morning of the 6th of June, 1944, 225 Rangers jumped off the British landing craft and ran to the bottom of these cliffs. Their mission was one of the most difficult and daring of the invasion: to climb these sheer and desolate cliffs and take out the enemy guns. The Allies had been told that some of the mightiest of these guns were here and they would be trained on the beaches to stop the Allied advance.

The Rangers looked up and saw the enemy soldiers—the edge of the cliffs shooting down at them with machine guns and throwing grenades. And the American Rangers began to climb. They shot rope ladders over the face of these cliffs and began to pull themselves up. When one Ranger fell, another would take his place. When one rope was cut, a Ranger would grab another and begin his climb again. They climbed, shot back, and held their footing. Soon, one by one, the Rangers pulled themselves over the top, and in seizing the firm land at the top of these cliffs, they began to seize back the continent of Europe. Two hundred and twenty-five came here. After 2 days of fighting, only 90 could still bear arms.

Behind me is a memorial that symbolizes the Ranger daggers that were thrust into the top of these cliffs. And before me are the men who put them there.

These are the boys of Pointe du Hoc. These are the men who took the cliffs. These are the champions who helped free a continent. These are the heroes who helped end a war.

Gentlemen, I look at you and I think of the words of Stephen Spender’s poem. You are men who in your “lives fought for life … and left the vivid air signed with your honor.”

I think I know what you may be thinking right now—thinking “we were just part of a bigger effort; everyone was brave that day.” Well, everyone was. Do you remember the story of Bill Millin of the 51st Highlanders? Forty years ago today, British troops were pinned down near a bridge, waiting desperately for help. Suddenly, they heard the sound of bagpipes, and some thought they were dreaming. Well, they weren’t. They looked up and saw Bill Millin with his bagpipes, leading the reinforcements and ignoring the smack of the bullets into the ground around him.

Lord Lovat was with him—Lord Lovat of Scotland, who calmly announced when he got to the bridge, “Sorry I’m a few minutes late,” as if he’d been delayed by a traffic jam, when in truth he’d just come from the bloody fighting on Sword Beach, which he and his men had just taken.

There was the impossible valor of the Poles who threw themselves between the enemy and the rest of Europe as the invasion took hold, and the unsurpassed courage of the Canadians who had already seen the horrors of war on this coast. They knew what awaited them there, but they would not be deterred. And once they hit Juno Beach, they never looked back.

All of these men were part of a roll-call of honor with names that spoke of a pride as bright as the colors they bore: the Royal Winnipeg Rifles, Poland’s 24th Lancers, the Royal Scots Fusiliers, the Screaming Eagles, the Yeomen of England’s armored divisions, the forces of Free France, the Coast Guard’s “Matchbox Fleet” and you, the American Rangers.

Forty summers have passed since the battle that you fought here. You were young the day you took these cliffs; some of you were hardly more than boys, with the deepest joys of life before you. Yet, you risked everything here. Why? Why did you do it? What impelled you to put aside the instinct for self-preservation and risk your lives to take these cliffs? What inspired all the men of the armies that met here? We look at you, and somehow we know the answer. It was faith and belief; it was loyalty and love.

The men of Normandy had faith that what they were doing was right, faith that they fought for all humanity, faith that a just God would grant them mercy on this beachhead or on the next. It was the deep knowledge—and pray God we have not lost it—that there is a profound, moral difference between the use of force for liberation and the use of force for conquest. You were here to liberate, not to conquer, and so you and those others did not doubt your cause. And you were right not to doubt.

You all knew that some things are worth dying for. One’s country is worth dying for, and democracy is worth dying for, because it’s the most deeply honorable form of government ever devised by man. All of you loved liberty. All of you were willing to fight tyranny, and you knew the people of your countries were behind you.

The Americans who fought here that morning knew word of the invasion was spreading through the darkness back home. They fought—or felt in their hearts, though they couldn’t know in fact, that in Georgia they were filling the churches at 4 A.M., in Kansas they were kneeling on their porches and praying, and in Philadelphia they were ringing the Liberty Bell. …

When the war was over, there were lives to be rebuilt and governments to be returned to the people. There were nations to be reborn. Above all, there was a new peace to be assured. These were huge and daunting tasks. But the Allies summoned strength from the faith, belief, loyalty, and love of those who fell here. They rebuilt a new Europe together.

There was first a great reconciliation among those who had been enemies, all of whom had suffered so greatly. The United States did its part, creating the Marshall plan to help rebuild our allies and our former enemies. The Marshall plan led to the Atlantic alliance—a great alliance that serves to this day as our shield for freedom, for prosperity, and for peace.

In spite of our great efforts and successes, not all that followed the end of the war was happy or planned.

Some liberated countries were lost. The great sadness of this loss echoes down to our own time in the streets of Warsaw, Prague, and East Berlin. Soviet troops that came to the center of this continent did not leave when peace came. They’re still there, uninvited, unwanted, unyielding, almost 40 years after the war. Because of this, allied forces still stand on this continent. Today, as 40 years ago, our armies are here for only one purpose—to protect and defend democracy. The only territories we hold are memorials like this one and graveyards where our heroes rest.

We in America have learned bitter lessons from two World Wars: It is better to be here ready to protect the peace, than to take blind shelter across the sea, rushing to respond only after freedom is lost. We’ve learned that isolationism never was and never will be an acceptable response to tyrannical governments with an expansionist intent.

But we try always to be prepared for peace; prepared to deter aggression; prepared to negotiate the reduction of arms; and, yes, prepared to reach out again in the spirit of reconciliation. In truth, there is no reconciliation we would welcome more than a reconciliation with the Soviet Union, so, together, we can lessen the risks of war, now and forever.

It’s fitting to remember here the great losses also suffered by the Russian people during World War II: 20 million perished, a terrible price that testifies to all the world the necessity of ending war. I tell you from my heart that we in the United States do not want war. We want to wipe from the face of the Earth the terrible weapons that man now has in his hands. And I tell you, we are ready to seize that beachhead. We look for some sign from the Soviet Union that they are willing to move forward, that they share our desire and love for peace, and that they will give up the ways of conquest. There must be a changing there that will allow us to turn our hope into action.

We will pray forever that some day that changing will come. But for now, particularly today, it is good and fitting to renew our commitment to each other, to our freedom, and to the alliance that protects it. …

F.Using a Refrain

11.Dr. Martin Luther King, Jr., “I’ve Been to the Mountaintop”

The words of Dr. Martin Luther King, Jr., are rightfully featured in many a “Greatest Speeches” list because of King’s flair for memorable images, his finesse with themes and refrains (“I Have a Dream”), and the ability that his speeches have had to move audiences to action at the time they were given and beyond. Take, for example, Dr. King’s final address, delivered on April 3, 1968, in Memphis, Tennessee. It is known by one of its memorable refrains, “I’ve Been to the Mountaintop,” because of the eerily prophetic nature of the words: Dr. King tells his listeners that they are headed for the Promised Land, and while he has seen it from the mountaintop, “I may not get there with you.” In the early morning hours after delivering this speech, King was assassinated.

The speech serves as a terrific model of excellent writing for speaking. For example, in the middle part of the address, King speaks of a time that he was hospitalized after being stabbed in the heart with a knife by a deranged woman. He explains that he received letters from any number of dignitaries and celebrities, but the most memorable was a note from a young, white girl from White Plains, New York. The girl had read that King’s wound was so severe that, had he simply sneezed, he would have died. The child wrote, “I’m so happy that you did not sneeze.”

King transforms her words into a central refrain: “If I had sneezed….” He recounts the struggles of the civil rights movement from student sit-ins to freedom rides, voting rights protests, the Montgomery bus boycott, the march on Washington, and the Memphis garbage strike. King builds a timeline before our very eyes, and reminds us that he would have missed it all with one sneeze. The refrain is memorable because of the commonplace nature of a sneeze—something that we all do, such a small thing to stand between life and death. The word catches the ear because of the “sn” consonant blend and the long “ee” sound followed by the buzz of a “z.” King makes the refrain memorable by interlacing beautiful contrasting imagery amidst the refrain—students sitting in were really “standing up”; black people of Albany, Georgia, “decided to straighten their backs up. And whenever men and women straighten their backs up, they are going somewhere, because a man can’t ride your back unless it is bent.” He paints pictures with his words that listeners can imagine, and will recall long after the speech has ended.

King’s delivery brings the images to life. As he recounts these seminal events of the civil rights movement, his voice rises. The ovation grows louder, more hopeful. King’s words embolden: The accomplishments he lists are not his but the community’s. He finishes on a surge of hope:

Well, I don’t know what will happen now. We’ve got some difficult days ahead. But it doesn’t matter with me now. Because I’ve been to the mountaintop. … And I’ve looked over. And I’ve seen the promised land. I may not get there with you. But I want you to know tonight, that we, as a people, will get to the promised land. And so I’m happy, tonight. I’m not worried about anything. I’m not fearing any man. Mine eyes have seen the glory of the coming of the Lord.

King succeeds in turning a personal story into an evocative rallying cry. He uses it to inspire and deliver a potentially devastating message: that he may not be able to see the struggle through with them. But he has armed his listeners with pride in their accomplishments, faith in one another, and a way forward. A speech that could be remembered for the foreshadowing of death instead makes its mark as a hopeful symbol of unity. It is impossible not to be moved by the cadences, the refrain, the crisp telling of a chain of historical events. This is a speech of Pathos, empathy, a modern-day example of an Aristotelian epideictic address. It is even more memorable when one considers that “the sneeze” tragically came the very next day.

Excerpts from Dr. Martin Luther King, Jr., “I’ve Been to the Mountaintop,” April 3, 1968, Speaking at Mason Temple, Memphis, Tennessee

… Let us rise up tonight with a greater readiness. Let us stand with a greater determination. And let us move on in these powerful days, these days of challenge to make America what it ought to be. We have an opportunity to make America a better nation. And I want to thank God, once more, for allowing me to be here with you.

You know, several years ago, I was in New York City autographing the first book that I had written. And while sitting there autographing books, a demented black woman came up. The only question I heard from her was, “Are you Martin Luther King?”

And I was looking down writing, and I said yes. And the next minute I felt something beating on my chest. Before I knew it I had been stabbed by this demented woman. I was rushed to Harlem Hospital. It was a dark Saturday afternoon. And that blade had gone through, and the X-rays revealed that the tip of the blade was on the edge of my aorta, the main artery. And once that’s punctured, you drown in your own blood—that’s the end of you.

It came out in the New York Times the next morning, that if I had sneezed, I would have died. Well, about four days later, they allowed me, after the operation, after my chest had been opened, and the blade had been taken out, to move around in the wheel chair in the hospital. They allowed me to read some of the mail that came in, and from all over the states, and the world, kind letters came in. I read a few, but one of them I will never forget. I had received one from the President and the Vice-President. I’ve forgotten what those telegrams said. I’d received a visit and a letter from the Governor of New York, but I’ve forgotten what the letter said. But there was another letter that came from a little girl, a young girl who was a student at the White Plains High School. And I looked at that letter, and I’ll never forget it. It said simply, “Dear Dr. King: I am a ninth-grade student at the White Plains High School.” She said, “While it should not matter, I would like to mention that I am a white girl. I read in the paper of your misfortune, and of your suffering. And I read that if you had sneezed, you would have died. And I’m simply writing you to say that I’m so happy that you didn’t sneeze.”

And I want to say tonight, I want to say that I am happy that I didn’t sneeze. Because if I had sneezed, I wouldn’t have been around here in 1960, when students all over the South started sitting-in at lunch counters. And I knew that as they were sitting in, they were really standing up for the best in the American dream. And taking the whole nation back to those great wells of democracy which were dug deep by the Founding Fathers in the Declaration of Independence and the Constitution. If I had sneezed, I wouldn’t have been around in 1962, when Negroes in Albany, Georgia, decided to straighten their backs up. And whenever men and women straighten their backs up, they are going somewhere, because a man can’t ride your back unless it is bent. If I had sneezed, I wouldn’t have been here in 1963, when the black people of Birmingham, Alabama, aroused the conscience of this nation, and brought into being the Civil Rights Bill. If I had sneezed, I wouldn’t have had a chance later that year, in August, to try to tell America about a dream that I had had. If I had sneezed, I wouldn’t have been down in Selma, Alabama, been in Memphis to see the community rally around those brothers and sisters who are suffering. I’m so happy that I didn’t sneeze.

And they were telling me, now it doesn’t matter now. It really doesn’t matter what happens now. I left Atlanta this morning, and as we got started on the plane, there were six of us, the pilot said over the public address system, “We are sorry for the delay, but we have Dr. Martin Luther King on the plane. And to be sure that all of the bags were checked, and to be sure that nothing would be wrong with the plane, we had to check out everything carefully. And we’ve had the plane protected and guarded all night.”

And then I got to Memphis. And some began to say the threats, or talk about the threats that were out. What would happen to me from some of our sick white brothers?

Well, I don’t know what will happen now. We’ve got some difficult days ahead. But it doesn’t matter with me now. Because I’ve been to the mountaintop. And I don’t mind. Like anybody, I would like to live a long life. Longevity has its place. But I’m not concerned about that now. I just want to do God’s will. And He’s allowed me to go up to the mountain. And I’ve looked over. And I’ve seen the promised land. I may not get there with you. But I want you to know tonight, that we, as a people, will get to the promised land. And I’m happy, tonight. I’m not worried about anything. I’m not fearing any man. Mine eyes have seen the glory of the coming of the Lord.

G.Discussing a Difficult Topic

12.Barack Obama, “A More Perfect Union”

Then-Senator Barack Obama’s address, “A More Perfect Union,” tackled head-on one of the most divisive, discomfiting topics facing our nation—racial tensions in America. His insightful speech dealt squarely with passions and prejudices that swirled just below the surface throughout Obama’s candidacy, offering instead genuine, nuanced dialogue about the topic. It is a skillful demonstration of how to defuse a political landmine.

In the period leading up to the address, the Reverend Jeremiah Wright, Obama’s pastor, voiced anger about racial injustice via a number of inflammatory statements, including (most famously) “God damn America!” for its treatment of minorities. Videos of the provocative sermons spiraled through cable news and Internet sites, raising questions about Obama’s own judgment and beliefs. The scandal threatened to derail his campaign as a transformative, post-racial candidate, painting him instead as an angry black man. Obama drafted “A More Perfect Union” in response.

In his address, Obama refuses to take the easy way out. He could simply express righteous indignation over the comments, forswearing Wright and his Chicago church, but he does not. He could decry the state of racial disunity and political Balkanization that gripped the country, pointing fingers or throwing up his hands in disgust, but he does not. Instead, he challenges conventional wisdom and political advice by disavowing Wright’s comments but continuing to embrace the man, saying:

I can no more disown him [Wright] than I can disown the black community. I can no more disown him than I can disown my white grandmother, a woman who helped raise me, a woman who sacrificed again and again for me, a woman who loves me as much as she loves anything in this world, but a woman who once confessed her fear of black men who passed her by on the street, and who on more than one occasion has uttered racial or ethnic stereotypes that made me cringe.

Rather than pretend that anger on both sides—both black and white—does not exist, Obama describes Sunday church service as “the most segregated [event] in America.” He then offers the audience a glimpse inside the world of a predominantly African American church to explain feelings of anger, isolation, and frustration within the black community. He ties these struggles to the frustrations of middle-class white families who decry programs like affirmative action. He turns a polarizing, controversial event into a cathartic self-exploration of race and politics in America.

Obama is uniquely positioned to offer these insights because he is not “the most conventional candidate.” His personal story tells the tale of America:

I am the son of a black man from Kenya and a white woman from Kansas. I was raised with the help of a white grandfather who survived a Depression to serve in Patton’s Army during World War II and a white grandmother who worked on a bomber assembly line at Fort Leavenworth while he was overseas. I’ve gone to some of the best schools in America and lived in one of the world’s poorest nations. I am married to a black American who carries within her the blood of slaves and slaveowners—an inheritance we pass on to our two precious daughters. I have brothers, sisters, nieces, nephews, uncles and cousins, of every race and every hue, scattered across three continents, and for as long as I live, I will never forget that in no other country on Earth is my story even possible.

Obama’s credibility is bolstered by his calm, measured tone; the care that he takes to accurately and respectfully describe both white and black points of view; and his own personal style. He does not sound like King or Kennedy; his language adopts a bit of both worlds and therefore can appeal to both sides while still assailing black anger and white privilege.

Most importantly, Obama offers hope. A reasonable tone, an approach that unifies rather than divides, a way forward—these themes appear time and again in the speeches that we have included in this “greatest hits” list, and Obama’s is no exception. He tells his listeners that the power to write the history of America lies in their hands:

For we have a choice in this country. We can accept a politics that breeds division, and conflict, and cynicism. We can tackle race only as spectacle—as we did in the OJ trial—or in the wake of tragedy, as we did in the aftermath of Katrina—or as fodder for the nightly news. We can play Reverend Wright’s sermons on every channel, every day and talk about them from now until the election, and make the only question in this campaign whether or not the American people think that I somehow believe or sympathize with his most offensive words. We can pounce on some gaffe by a Hillary supporter as evidence that she’s playing the race card, or we can speculate on whether white men will all flock to John McCain in the general election regardless of his policies.

We can do that.

But if we do, I can tell you that in the next election, we’ll be talking about some other distraction. And then another one. And then another one. And nothing will change.

That is one option. Or, at this moment, in this election, we can come together and say, “Not this time.”

The voters’ response demonstrates once again the power of a rhetoric of hope—they elected Obama President.

Excerpts from Remarks of Senator Barack Obama, “A More Perfect Union,” Tuesday, March 18, 2008, Constitution Center, Philadelphia, Pennsylvania

“We the people, in order to form a more perfect union.”

Two hundred and twenty one years ago, in a hall that still stands across the street, a group of men gathered and, with these simple words, launched America’s improbable experiment in democracy….

This was one of the tasks we set forth at the beginning of this campaign—to continue the long march of those who came before us, a march for a more just, more equal, more free, more caring and more prosperous America. I chose to run for the presidency at this moment in history because I believe deeply that we cannot solve the challenges of our time unless we solve them together—unless we perfect our union by understanding that we may have different stories, but we hold common hopes; that we may not look the same and we may not have come from the same place, but we all want to move in the same direction—towards a better future for our children and our grandchildren.

This belief comes from my unyielding faith in the decency and generosity of the American people. But it also comes from my own American story.

I am the son of a black man from Kenya and a white woman from Kansas. I was raised with the help of a white grandfather who survived a Depression to serve in Patton’s Army during World War II and a white grandmother who worked on a bomber assembly line at Fort Leavenworth while he was overseas. I’ve gone to some of the best schools in America and lived in one of the world’s poorest nations. I am married to a black American who carries within her the blood of slaves and slaveowners—an inheritance we pass on to our two precious daughters. I have brothers, sisters, nieces, nephews, uncles and cousins, of every race and every hue, scattered across three continents, and for as long as I live, I will never forget that in no other country on Earth is my story even possible.

It’s a story that hasn’t made me the most conventional candidate. But it is a story that has seared into my genetic makeup the idea that this nation is more than the sum of its parts—that out of many, we are truly one….

On one end of the spectrum, we’ve heard the implication that my candidacy is somehow an exercise in affirmative action; that it’s based solely on the desire of wide-eyed liberals to purchase racial reconciliation on the cheap. On the other end, we’ve heard my former pastor, Reverend Jeremiah Wright, use incendiary language to express views that have the potential not only to widen the racial divide, but views that denigrate both the greatness and the goodness of our nation; that rightly offend white and black alike….

But the truth is, that isn’t all that I know of the man…. In my first book, Dreams From My Father, I described the experience of my first service at Trinity:

People began to shout, to rise from their seats and clap and cry out, a forceful wind carrying the reverend’s voice up into the rafters. … And in that single note—hope!—I heard something else; at the foot of that cross, inside the thousands of churches across the city, I imagined the stories of ordinary black people merging with the stories of David and Goliath, Moses and Pharaoh, the Christians in the lion’s den, Ezekiel’s field of dry bones. Those stories—of survival, and freedom, and hope—became our story, my story; the blood that had spilled was our blood, the tears our tears; until this black church, on this bright day, seemed once more a vessel carrying the story of a people into future generations and into a larger world. Our trials and triumphs became at once unique and universal, black and more than black; in chronicling our journey, the stories and songs gave us a means to reclaim memories that we didn’t need to feel shame about … memories that all people might study and cherish—and with which we could start to rebuild.

That has been my experience at Trinity. Like other predominantly black churches across the country, Trinity embodies the black community in its entirety—the doctor and the welfare mom, the model student and the former gang-banger. Like other black churches, Trinity’s services are full of raucous laughter and sometimes bawdy humor. They are full of dancing, clapping, screaming and shouting that may seem jarring to the untrained ear. The church contains in full the kindness and cruelty, the fierce intelligence and the shocking ignorance, the struggles and successes, the love and yes, the bitterness and bias that make up the black experience in America.

And this helps explain, perhaps, my relationship with Reverend Wright. As imperfect as he may be, he has been like family to me. He strengthened my faith, officiated my wedding, and baptized my children. Not once in my conversations with him have I heard him talk about any ethnic group in derogatory terms, or treat whites with whom he interacted with anything but courtesy and respect. He contains within him the contradictions—the good and the bad—of the community that he has served diligently for so many years.

I can no more disown him than I can disown the black community. I can no more disown him than I can disown my white grandmother—a woman who helped raise me, a woman who sacrificed again and again for me, a woman who loves me as much as she loves anything in this world, but a woman who once confessed her fear of black men who passed her by on the street, and who on more than one occasion has uttered racial or ethnic stereotypes that made me cringe.

These people are a part of me. And they are a part of America, this country that I love. …

But for all those who scratched and clawed their way to get a piece of the American Dream, there were many who didn’t make it—those who were ultimately defeated, in one way or another, by discrimination. That legacy of defeat was passed on to future generations—those young men and increasingly young women who we see standing on street corners or languishing in our prisons, without hope or prospects for the future. Even for those blacks who did make it, questions of race, and racism, continue to define their worldview in fundamental ways. For the men and women of Reverend Wright’s generation, the memories of humiliation and doubt and fear have not gone away; nor has the anger and the bitterness of those years.

That anger may not get expressed in public, in front of white coworkers or white friends. But it does find voice in the barbershop or around the kitchen table. At times, that anger is exploited by politicians, to gin up votes along racial lines, or to make up for a politician’s own failings.

And occasionally it finds voice in the church on Sunday morning, in the pulpit and in the pews. The fact that so many people are surprised to hear that anger in some of Reverend Wright’s sermons simply reminds us of the old truism that the most segregated hour in American life occurs on Sunday morning.

That anger is not always productive; indeed, all too often it distracts attention from solving real problems; it keeps us from squarely facing our own complicity in our condition, and prevents the African American community from forging the alliances it needs to bring about real change. But the anger is real; it is powerful; and to simply wish it away, to condemn it without understanding its roots, only serves to widen the chasm of misunderstanding that exists between the races.

In fact, a similar anger exists within segments of the white community. Most working- and middle-class white Americans don’t feel that they have been particularly privileged by their race. Their experience is the immigrant experience—as far as they’re concerned, no one’s handed them anything, they’ve built it from scratch. They’ve worked hard all their lives, many times only to see their jobs shipped overseas or their pension dumped after a lifetime of labor. They are anxious about their futures, and feel their dreams slipping away; in an era of stagnant wages and global competition, opportunity comes to be seen as a zero sum game, in which your dreams come at my expense. So when they are told to bus their children to a school across town; when they hear that an African American is getting an advantage in landing a good job or a spot in a good college because of an injustice that they themselves never committed; when they’re told that their fears about crime in urban neighborhoods are somehow prejudiced, resentment builds over time.

Like the anger within the black community, these resentments aren’t always expressed in polite company. But they have helped shape the political landscape for at least a generation. Anger over welfare and affirmative action helped forge the Reagan Coalition. Politicians routinely exploited fears of crime for their own electoral ends. Talk show hosts and conservative commentators built entire careers unmasking bogus claims of racism while dismissing legitimate discussions of racial injustice and inequality as mere political correctness or reverse racism.

Just as black anger often proved counterproductive, so have these white resentments distracted attention from the real culprits of the middle class squeeze—a corporate culture rife with inside dealing, questionable accounting practices, and short-term greed; a Washington dominated by lobbyists and special interests; economic policies that favor the few over the many. And yet, to wish away the resentments of white Americans, to label them as misguided or even racist, without recognizing they are grounded in legitimate concerns—this too widens the racial divide, and blocks the path to understanding.

This is where we are right now. It’s a racial stalemate we’ve been stuck in for years. Contrary to the claims of some of my critics, black and white, I have never been so naïve as to believe that we can get beyond our racial divisions in a single election cycle, or with a single candidacy—particularly a candidacy as imperfect as my own.

But I have asserted a firm conviction—a conviction rooted in my faith in God and my faith in the American people—that working together we can move beyond some of our old racial wounds, and that in fact we have no choice if we are to continue on the path of a more perfect union.

For the African American community, that path means embracing the burdens of our past without becoming victims of our past. It means continuing to insist on a full measure of justice in every aspect of American life. But it also means binding our particular grievances—for better health care, and better schools, and better jobs—to the larger aspirations of all Americans—the white woman struggling to break the glass ceiling, the white man who’s been laid off, the immigrant trying to feed his family. And it means taking full responsibility for own lives—by demanding more from our fathers, and spending more time with our children, and reading to them, and teaching them that while they may face challenges and discrimination in their own lives, they must never succumb to despair or cynicism; they must always believe that they can write their own destiny.

Ironically, this quintessentially American—and yes, conservative—notion of self-help found frequent expression in Reverend Wright’s sermons. But what my former pastor too often failed to understand is that embarking on a program of self-help also requires a belief that society can change.

The profound mistake of Reverend Wright’s sermons is not that he spoke about racism in our society. It’s that he spoke as if our society was static; as if no progress has been made; as if this country—a country that has made it possible for one of his own members to run for the highest office in the land and build a coalition of white and black; Latino and Asian, rich and poor, young and old—is still irrevocably bound to a tragic past. But what we know—what we have seen—is that America can change. That is true genius of this nation. What we have already achieved gives us hope—the audacity to hope—for what we can and must achieve tomorrow.

In the white community, the path to a more perfect union means acknowledging that what ails the African-American community does not just exist in the minds of black people; that the legacy of discrimination—and current incidents of discrimination, while less overt than in the past—are real and must be addressed. Not just with words, but with deeds—by investing in our schools and our communities; by enforcing our civil rights laws and ensuring fairness in our criminal justice system; by providing this generation with ladders of opportunity that were unavailable for previous generations. It requires all Americans to realize that your dreams do not have to come at the expense of my dreams; that investing in the health, welfare, and education of black and brown and white children will ultimately help all of America prosper.

In the end, then, what is called for is nothing more, and nothing less, than what all the world’s great religions demand—that we do unto others as we would have them do unto us. Let us be our brother’s keeper, Scripture tells us. Let us be our sister’s keeper. Let us find that common stake we all have in one another, and let our politics reflect that spirit as well.

For we have a choice in this country. We can accept a politics that breeds division, and conflict, and cynicism. We can tackle race only as spectacle—as we did in the OJ trial—or in the wake of tragedy, as we did in the aftermath of Katrina—or as fodder for the nightly news. We can play Reverend Wright’s sermons on every channel, every day and talk about them from now until the election, and make the only question in this campaign whether or not the American people think that I somehow believe or sympathize with his most offensive words. We can pounce on some gaffe by a Hillary supporter as evidence that she’s playing the race card, or we can speculate on whether white men will all flock to John McCain in the general election regardless of his policies.

We can do that.

But if we do, I can tell you that in the next election, we’ll be talking about some other distraction. And then another one. And then another one. And nothing will change.

That is one option. Or, at this moment, in this election, we can come together and say, “Not this time.”…

There is one story in particular that I’d like to leave you with today—a story I told when I had the great honor of speaking on Dr. King’s birthday at his home church, Ebenezer Baptist, in Atlanta.

There is a young, twenty-three-year-old white woman named Ashley Baia who organized for our campaign in Florence, South Carolina. She had been working to organize a mostly African American community since the beginning of this campaign, and one day she was at a roundtable discussion where everyone went around telling their story and why they were there.

And Ashley said that when she was nine years old, her mother got cancer. And because she had to miss days of work, she was let go and lost her health care. They had to file for bankruptcy, and that’s when Ashley decided that she had to do something to help her mom.

She knew that food was one of their most expensive costs, and so Ashley convinced her mother that what she really liked and really wanted to eat more than anything else was mustard and relish sandwiches. Because that was the cheapest way to eat.

She did this for a year until her mom got better, and she told everyone at the roundtable that the reason she joined our campaign was so that she could help the millions of other children in the country who want and need to help their parents too.

Now Ashley might have made a different choice. Perhaps somebody told her along the way that the source of her mother’s problems were blacks who were on welfare and too lazy to work, or Hispanics who were coming into the country illegally. But she didn’t. She sought out allies in her fight against injustice.

Anyway, Ashley finishes her story and then goes around the room and asks everyone else why they’re supporting the campaign. They all have different stories and reasons. Many bring up a specific issue. And finally they come to this elderly black man who’s been sitting there quietly the entire time. And Ashley asks him why he’s there. And he does not bring up a specific issue. He does not say health care or the economy. He does not say education or the war. He does not say that he was there because of Barack Obama. He simply says to everyone in the room, “I am here because of Ashley.”

“I’m here because of Ashley.” By itself, that single moment of recognition between that young white girl and that old black man is not enough. It is not enough to give health care to the sick, or jobs to the jobless, or education to our children.

But it is where we start. It is where our union grows stronger. And as so many generations have come to realize over the course of the two-hundred and twenty one years since a band of patriots signed that document in Philadelphia, that is where the perfection begins.


Epilogue

From Training Wheels to “Look, Ma, No Hands!”

The “training wheels” to “Eureka!” transition in a student of public speaking can be astonishing to watch.

The speaker is likely to be the first to notice his own frustration with the “training wheels” of clinging to a script or hiding behind a podium. He frets when he misses a phrase and panics at the omitted paragraph. His eyes work his notes rather than the room. His arms and feet stay frozen because he is concentrating so hard to recite the text exactly as he wrote it. Public speaking, done like that, is not much fun.

Finally comes a rush of adrenaline. After repeated trials and coaching, he gives it a shot: He knows the meat of his subject, he knows the order in which he wants to explain things, he has memorized a well-turned phrase or two. And so he puts down the script, even for just part of the speech. He ventures out from behind the podium.

Maybe the first time or two he achieves only modest success. But it feels better. Then Eureka! An audience member nods, interested. Several laugh at a joke. Some start to take notes. All are looking at him with interest now; all are engaged. It feels good. And he responds in kind—is warmer, more relaxed, and at the same time much more confident and powerful. He uses gestures without even realizing that he is doing so; some sentences come out with more energy; he is enjoying himself. People are listening. That is a proud moment.

This will happen to you if you take the time to learn the basics and practice.

Once you have felt the Eureka moment, it only gets better from there. Once you've found your voice, there is no need resort to the prior panicky state. Nervousness may recur in flashes—a Supreme Court argument comes to mind—but you can manage it. It's the same feeling that you experience when you learn to ride a bicycle without training wheels—you never really forget how to do it. If you get up and try it again, it will all come back to you and soon you will find yourself soaring. The biggest obstacle is behind you: convincing yourself that you can do it, and the exhilaration of, “Take the training wheels off, Mom.”

Once you shed the training wheels, we offer you one last challenge: “Look, Ma, no hands!”

You may find yourself faced with the occasion that demands the best speech you can give. Perhaps it is a speech commemorating someone dear to you; perhaps the career-making speech of your life; perhaps your first-ever court appearance.

In such a situation, you want to be more than simply competent. You aspire to be superb—to be memorable, moving, powerful, convincing. It is hard to do each of those things perfectly. But the desire to ascend those heights is what drives us to continue improving, so that we can achieve greatness one day, when the time is right.

You will face twin challenges. The first is internal: to project confidence, conviction, and energy. The second is external: to connect solidly with the audience. Your goal is to build a bridge to the listener, rather than to rack up dazzling debater points. Persuasion is a two-way street: You speak, but you must also convince the audience to hear you. In these pages, we have traced the greatest teaching in this field: from Ethos, Pathos, Logos to primacy, frequency, vividness, and recency—all are about achieving a connection with the listener. Your ultimate aspiration should be to leave the audience, regardless of its initial predisposition, more receptive to your message than it might have been before you spoke.

And once you have mastered the ability to express yourself, you will find that it spills into other parts of your life as well. You are more confident. You are more likely to speak up, to share your ideas. You are more likely to be heard.

Our take-home message: Think about what you are saying and why you are saying it. Take the time to craft your speech well. Practice so that your delivery enhances your point. Make your words sing. Speak up, and we will listen.


APPENDIX A

A Suggested Curriculum

For those interested in designing a public speaking course, we include here a sample syllabus. This syllabus is meant for use at a law school, but can easily be adapted for a business school or college class. This Appendix can also be used by anyone as a practice guide: Try your hand at any of the assignments on this syllabus (videotaping yourself, if possible) in order to improve your public speaking skills.

An oral advocacy or public speaking class works best if the class size is limited so that each student is able to present a speech at each meeting of the class and receive feedback on her work. The class should be taught in a room that permits the students to use various visual aids, including an easel, a chalkboard, and a computer that can run a PowerPoint slide show. It will be helpful if the chairs in the room can be arranged in various ways to simulate different speaking environments (as a lecture hall, for example, or around a table as in a business meeting, or lined up to simulate a jury box).

If possible, students should be videotaped each time they make a speech so that they can watch and take notes on their performance in preparation for the next class. The professor should meet with each student individually midway through the semester to review the videotapes. This permits the professor to offer detailed feedback that he or she might not have time to give in class and to address any issues that might embarrass the student if they were raised in front of his classmates.

This syllabus could be used to teach a semester-long course meeting 2.5 hours per week. One hour of each meeting would be devoted to a lecture by the professor about public speaking, and the remaining 1.5 hours would be used as a workshop session, in which the participants present speeches (written by the students outside of class in advance) and are critiqued on them. (This schedule permits you 9 minutes per student, which means that your critique for each student should last no more than 5 minutes.) You will notice that the syllabus is designed for the professor to lecture on a topic a week or so before the student attempts to present a speech in that area (for example, a lecture about opening statements must precede the opening statement assignment so the students have some guidance before undertaking the exercise). The readings generally relate to the topic of the lecture.

If the class has one instructor, this syllabus would accommodate between 10-12 students. With two instructors who perhaps take turns lecturing, the class can hold 20 students if the students are split into two groups for the workshop portion of the class (which then requires using two classrooms, one for each group). The readings suggested here are all from this book.


	Class 1
	


	Lecture Topic
	Lessons from Classical Rhetoric


	Reading Assignment
	Chapters 1 & 2


	Speech Assignment
	Decision Speech (3 minutes): Prepare a three-minute speech about a turning point in your life—a moment when you had to make an important decision.


	Class 2
	


	Lecture Topic
	How to Write a Speech


	Reading Assignment
	Chapter 4


	Speech Assignment
	Historical Figure (3 minutes): Pretend that you have been asked to introduce the keynote speaker at a banquet. The speaker that you are introducing can be any historical figure, alive or dead, real or imagined. Prepare a three-minute speech to introduce this person.


	Class 3
	


	Lecture Topic
	Ethics and Persuasion


	Reading Assignment
	Chapters 3, 11, & 12


	Speech Assignment
	Epideictic, Deliberative, or Forensic Speech (4 minutes): Prepare a four-minute speech that is either epideictic, deliberative, or forensic, or that combines elements of each. The topic is up to you.


	Class 4
	


	Lecture Topic
	Performing a Speech


	Reading Assignment
	Chapter 5


	Speech Assignment
	Public Policy Speech (4 minutes): Prepare a four-minute speech concerning any issue of public policy that interests you. Take a position and argue for it.





	Class 5
	


	Lecture Topic
	Voice Class


	Reading Assignment
	Chapter 6


	Speech Assignment
	Drama Day: You will be assigned a speech from a play or a movie to perform. You do not need to memorize the speech. (Instructors: Pick your favorite dramatic monologues for this assignment. We've used speeches from A Man for All Seasons, Henry V, To Kill a Mockingbird, Romeo & Juliet, and Pride and Prejudice with good success. Look for a speech in which the stakes are high, such as Henry V's St. Crispin’s Day speech, delivered before going into battle. This exercise can help students break out of their shells. To find more dramatic monologues, see http://www.americanrhetoric.com/speechbank.htm.)


	Class 6
	


	Lecture Topic
	Visual Aids


	Reading Assignment
	Chapter 7


	Speech Assignment
	Speech with No Notes (4 minutes): Prepare a four-minute speech about any topic that interests you. You must be able to deliver this speech with absolutely no notes in front of you.


	Class 7
	


	Lecture Topic
	Opening Statements


	Reading Assignment
	Chapter 10, Appendix B


	Speech Assignment
	Complex Topic (5 minutes): Present a five-minute speech in which you distill a complex topic into something understandable to your audience.


	Class 8
	


	Lecture Topic
	Direct Examination


	Reading Assignment
	Chapter 10, Appendix B


	Speech Assignment
	Speech with Visual Aids (4 minutes): Prepare a four-minute speech on any topic. You must use some sort of visual aid as part of your speech. This visual aid could be PowerPoint, a blackboard, an overhead transparency, or any other thing that you think would be appropriate.


	Class 9
	


	Lecture Topic
	Cross Examination


	Reading Assignment
	Chapter 10, Appendix B


	Speech Assignment
	Opening Statements (5 minutes): You will be assigned to represent either the plaintiff or one of the defendants in the case of Porter v. Donnelly. Please present five minutes of an opening statement in the case. You will not be able to cover every single issue in that short amount of time, so just give us your best five minutes.





	Class 10
	


	Lecture Topic
	Closing Arguments


	Reading Assignment
	Chapter 10, Appendix B


	Speech Assignment
	Direct and Cross Examination (5 minutes): We will assign you a witness from Porter v. Donnelly to examine on direct and on cross. We will also assign you a character to play so that a classmate can examine you.


	Class 11
	


	Lecture Topic
	Oral Presentations at Work


	Reading Assignment
	Chapters 8, 9


	Speech Assignment
	Closing Arguments (5 minutes): Present a closing argument for your side in Porter v. Donnelly. You will not be able to cover every issue, so please address the ones that you think are the most important.


	Class 12
	


	Lecture Topic
	What Makes a Great Speech Great?


	Reading Assignment
	Chapter 12


	Speech Assignment
	Presentation to a Practice Group (5 minutes): Prepare a five-minute presentation to colleagues at an imaginary law office about a legal matter on which you are working. You can pick a case that you studied about in law school and pretend that you are a lawyer involved in the case, or you could speak about something that you actually worked on or a legal topic that interests you. This assignment is intended to simulate the type of presentation that many young lawyers are asked to make, in which they tell a group of colleagues about the status of a matter and perhaps educate them about some area of the law.


	Class 13
	


	Lecture Topic
	Rhetoric and Democracy


	Reading Assignment
	Chapter 1, 11


	Speech Assignment
	Greatest Speeches (8 minutes): Prepare an eight-minute presentation about a speech that you think is an important or significant one—give us an analysis of why it works. As part of the presentation (either incorporated into the presentation, or at the beginning or end) perform all or part of the speech. Use visual aids or technology of some kind.





Appendix B

Porter v. Donnelly

CASE SUMMARY

This civil action was brought by plaintiff Paul Porter against defendant David Donnelly for assault and battery and intentional infliction of emotional distress, and against Northeast Airlines for vicarious liability for Donnelly’s actions.

Defendant David Donnelly is a flight attendant who is alleged to have used excessive force in removing Plaintiff Porter from a Northeast Airlines flight in response to a confrontation Porter had with another passenger. He claims to have been acting in that passenger’s defense, and that he is therefore not liable to the plaintiff.

Defendant Northeast Airlines is Defendant Donnelly’s employer. The airline claims that it is not liable for Donnelly’s actions, as they were not within the scope of his employment. The defendant airline brings this defense on the ground that David Donnelly was off duty at the time he committed the acts at issue in this case.

When this case file is used for a full bench or jury trial, the following witnesses may be called:

Paul Porter (plaintiff)

Regina Stevenson (passenger/witness)

Alan McGrady (Northeast Airlines human resources manager)

Layne Horton (plaintiff’s doctor)

David Donnelly (defendant flight attendant)

Marion Bradley (flight attendant/witness)

Rachel Williams (passenger/witness)

Michael Curry (security guard/witness)

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division
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COMPLAINT

Plaintiff Paul Porter states the following as his Complaint against Defendants David Donnelly and Northeast Airlines.

PARTIES AND JURISDICTION

1.Mr. Porter is a citizen of the State of Maryland.

2.Defendant Donnelly is a citizen of the State of Virginia. Defendant Northeast Airlines is a corporation with its principal place of business in Cleveland, Ohio, and an office in Richmond, Virginia.

3.Plaintiff brings his complaint under federal diversity jurisdiction, 28 U.S.C. 1332, as the parties are completely diverse in citizenship and the amount in controversy exceeds $75,000.

4.Jurisdiction is proper in Virginia, as the conduct alleged occurred on a flight from Richmond, Virginia. Furthermore, the State of Virginia has personal jurisdiction over Defendant Donnelly due to his Virginia citizenship, and personal jurisdiction over defendant Northeast Airlines as it conducts business in Virginia and maintains corporate offices in Richmond, Virginia.

FACTS

5.On June 10, 2016, plaintiff boarded a Northeast Airlines flight from Richmond, Virginia, to Cleveland, Ohio.

6.Shortly after taking his seat, plaintiff was approached by a passenger, Rachel Williams, who claimed that he was in her assigned seat. Plaintiff replied that she was mistaken, but Ms. Williams insisted that he relinquish his seat to her. Ms. Williams was hysterical and unreasonable, and made unwarranted accusations that the plaintiff was a terrorist.

7.This resulted in an argument that was overheard by Defendant Donnelly, a flight attendant for Northeast Airlines.

8.Although employed by Northeast Airlines, Defendant Donnelly was off duty, and was on the flight as part of a personal trip.

9.Defendant Donnelly approached plaintiff, pulled out an airline badge from his pocket, and demanded that plaintiff vacate his seat. Plaintiff refused, and Defendant Donnelly forcibly dragged the plaintiff out of his seat.

10.Defendant Donnelly used excessive force in dragging the plaintiff off the plane. He delivered a kick to the plaintiff’s shin, and smashed the plaintiff’s head into the seat in front of him. After removing plaintiff from the aircraft, Defendant Donnelly tossed the plaintiff to the floor, fracturing his shoulder. The plaintiff was then helped to his feet by a security guard who had just arrived.

11.Defendant Donnelly used insulting language throughout their confrontation, and did not wait for assistance from airport security.

12.Plaintiff has suffered a black eye, bruised shin, and fractured shoulder. Following the incident, he has had difficulty sleeping due to trauma inflicted by Defendant Donnelly, suffers from recurring nightmares, and has required prescription medication to alleviate his symptoms of trauma.

COUNT I

ASSAULT AND BATTERY

13.In the State of Virginia, a plaintiff can recover for battery when there has been a harmful or offensive contact which was neither consented to, excused, nor justified.

14.Defendant Donnelly has committed the intentional tort of battery against plaintiff due to his use of physical force in their altercation, including striking plaintiff’s shin and face, dragging him off the airplane, and shoving him to the ground.

15.This use of force was not consented to by plaintiff, nor was it excused or justified by the circumstances of the altercation.

16.In the State of Virginia, a plaintiff can recover for assault if the defendant has placed plaintiff in apprehension of an immediate battery.

17.Defendant Donnelly has committed assault against plaintiff, since in the moments before contact occurred, plaintiff was placed in apprehension that a harmful contact would occur. Furthermore, the ongoing nature of the physical altercation caused plaintiff to be continuously in apprehension of further physical violence for the duration of the altercation.

COUNT II

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

18.Pursuant to the Restatement (Second) of Torts §46, a plaintiff can recover for intentional infliction of emotional distress if (1) defendants intentionally or recklessly caused plaintiff emotional distress; (2) defendants’ conduct was extreme or outrageous; (3) defendants’ conduct was the cause of plaintiff’s resulting emotional distress; and (4) plaintiff’s resulting emotional distress is severe.

19.Defendant Donnelly intentionally inflicted emotional distress upon plaintiff by physically attacking him and dragging him off a Northeast Airlines flight.

20.Defendant Donnelly knew that his physical attacks would cause plaintiff emotional distress.

21.Defendant’s conduct was extreme and outrageous in that it was both unprovoked and excessively violent.

22.Plaintiff’s emotional distress was proximately caused by the defendant’s actions.

23.Plaintiff’s emotional distress is severe, as indicated by his physical injuries, difficulty sleeping, and recurring nightmares. The plaintiff has required prescription medication to alleviate his symptoms of trauma.

COUNT III

RESPONDEAT SUPERIOR

24.In the State of Virginia, an employer can be held vicariously liable for damages for the wrongdoing of one of its employees if the employee’s action was within the scope of his employment.

25.Defendant Donnelly is an employee of Northeast Airlines.

26.Notwithstanding that he was off duty when the incident occurred, Defendant Donnelly’s actions were within the scope of his employment as a Northeast Airlines flight attendant because maintaining order on a flight is within the ordinary course of business for a flight attendant. Furthermore, Defendant Donnelly’s actions were committed on his employer’s premises, after invoking his job-related authority. Defendant Donnelly showed plaintiff his airline badge, creating the impression that he was acting pursuant to authority derived from his employer, Defendant Northeast Airlines.

RELIEF SOUGHT

WHEREFORE, Plaintiff respectfully prays this court to grant the following relief:

1.A trial by jury is demanded;

2.Compensatory damages in the amount of TWO HUNDRED THIRTY-THREE THOUSAND DOLLARS ($233,000.00) to Plaintiff Porter from Defendants Donnelly and Northeast Airlines, jointly and severally, for the Defendants’ willful and wanton conduct.

3.Pursuant to the Code of Virginia §8.01-38.1, Plaintiff Porter further seeks punitive damages in the amount of THREE HUNDRED FIFTY THOUSAND DOLLARS ($350,000.00) from Defendants Donnelly and Northeast Airlines, jointly and severally, for the Defendants’ willful and wanton conduct.

4.Such additional relief as may be just and appropriate.

Respectfully Submitted,

_______________

Harvey Starr,

Attorney for Plaintiff

601 E 54th St,

New York, NY 10000

(212) 555-9090

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division
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ANSWER AND GROUNDS OF DEFENSE

Comes now the Defendant, DAVID DONNELLY, by Counsel and files this Answer and Grounds of Defense:

1.Paragraphs 1, 2, 3, 4, 5, 7 and 8 of plaintiff’s complaint are admitted.

2.Regarding paragraph 6 of plaintiff’s complaint, defendant admits that the plaintiff was involved in an argument with Rachel Williams, and that she appeared hysterical. The defendant is without sufficient information to admit or deny the allegations that Ms. Williams was being unreasonable, and therefore must deny and demands strict proof.

3.Defendant admits paragraph 9, but maintains his actions were justified as he was acting in defense of Ms. Williams against plaintiff, who was yelling, gesturing in a manner that appeared threatening, and was towering over Ms. Williams.

4.Defendant denies the allegations in paragraph 10, but admits that plaintiff was helped to his feet by an airport security guard.

5.Defendant denies insulting the plaintiff as stated in paragraph 11, but admits that he did not wait for assistance from airport security.

6.Defendant is without sufficient knowledge or information to admit or deny the allegations in paragraph 12, and therefore must deny and demands strict proof thereof.

7.Defendant denies the allegations in paragraphs 13-23 and demands strict proof thereof.

8.Paragraphs 24-26 are admitted, but defendant denies that an unjustified harmful contact occurred between him and plaintiff, as he was acting in defense of the passenger with whom plaintiff was engaged in an altercation. Defendant’s actions are therefore excused under the affirmative defense of defense of others.

9.Defendant denies that he committed any acts that may be construed as proximately causing any emotional distress to plaintiff, and demands strict proof of all elements of intent, outrageousness, causation, and severity.

10.Defendant denies every other allegation in plaintiff’s Complaint not specifically admitted.

AFFIRMATIVE DEFENSES

11.Defendant will rely on the affirmative defense of defense of others, to the extent such a defense is supported by the facts obtained through discovery, investigation, at trial, or otherwise.

12.Defendant asserts that he was acting in defense of a passenger, Rachel Williams, whom he believed to be in danger of bodily harm from the plaintiff. Defendant further asserts that, as a flight attendant, he is authorized to deplane a passenger who behaves violently or otherwise poses a threat to other passengers.

13.Defendant asserts that the plaintiff was yelling, gesturing in a manner that appeared threatening to the defendant, and had risen to his feet over the course of an argument with Ms. Williams. From observing this, defendant felt that Ms. Williams was in real physical danger, and this warranted the use of physical force on Mr. Porter.

14.Defendant reserves the right to assert additional defenses, affirmative or otherwise, if such defenses are supported by the facts obtained through discovery, investigation, at trial, or otherwise.

WHEREFORE, the Defendant, DAVID DONNELLY, by Counsel prays that the Plaintiff’s pleadings will be dismissed with prejudice and that he be awarded costs.

Respectfully Submitted,

____________________

Charles Archer

Attorney for the Defendant

22 Emmet Street

Charlottesville, VA 22903

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division

[image: ]

Civil Action No. 23-2330

ANSWER AND GROUNDS OF DEFENSE

Comes now the Defendant, NORTHEAST AIRLINES, by Counsel and files this Answer and Grounds of Defense:

1.Defendant admits the allegations in paragraphs 1-5, 7 and 8.

2.Defendant is without sufficient knowledge or information to admit or deny the allegations in paragraph 6, and therefore must deny and demands strict proof thereof.

3.Defendant is without sufficient knowledge or information to admit or deny the allegations in paragraphs 9-21 and 23, and therefore must deny and demands strict proof thereof.

4.Defendant denies the allegations in paragraph 22 and demands strict proof thereof.

5.Regarding paragraph 24, defendant does not need to proffer a response, since plaintiff is defining the cause of action for vicarious liability.

6.Defendant admits paragraph 25.

7.Regarding paragraph 26, Defendant denies the allegation that Defendant Donnelly’s actions were within the scope of his employment as a Northeast Airlines flight attendant. Defendant admits that Defendant Donnelly’s actions were committed on business premises. Defendant is without sufficient information to admit or deny the allegation that Defendant Donnelly showed plaintiff his airline badge, but denies that his actions were authorized by the airline.

8.Defendant denies that it is indebted to the plaintiff in any amount and demands strict proof thereof.

9.Defendant denies that it is indebted to plaintiff for punitive damages, as punitive damages are not allowed against an employer under the doctrine of vicarious liability if the employer has not expressly authorized the actions constituting the tort. Defendant asserts that it did not authorize the actions of Defendant Donnelly.

10.Defendant denies that Defendant Donnelly committed any acts that may be construed as proximately causing any emotional distress to plaintiff, and demands strict proof of all elements of intent, outrageousness, causation, and severity.

11.Defendant denies every other allegation in the plaintiff’s Complaint not specifically admitted.

12.Defendant reserves the right to assert additional defenses, affirmative or otherwise, if such defenses are supported by the facts obtained through discovery, investigation, at trial, or otherwise.

WHEREFORE, the Defendant, NORTHEAST AIRLINES, by Counsel prays that the plaintiff’s pleadings will be dismissed with prejudice and that it will be awarded costs.

Respectfully Submitted,

__________________

John Sterling

Attorney for the Defendant

33 Portertown Road

Richmond, VA 23173

DEPOSITION OF REGINA STEVENSON

May 25, 2017

REGINA STEVENSON, called to testify on deposition by the plaintiff and having been duly sworn, testified as follows:

My name is Regina Stevenson. I am twenty-seven years old. I live at 2101 Arlington Boulevard, Charlottesville. I am single with no dependents and live alone. I attend the University of Virginia School of Law in Charlottesville, Virginia.

I was a passenger on the Northeast Airlines flight from Arlington to Cleveland on June 10, 2016, upon which the incident occurred. I do not know the plaintiff or any of the defendants from any prior encounters.

1.Q:Ms. Stevenson, I’m Charles Archer. I represent David Donnelly,

2.the defendant in this case. You were seated near Mr. Porter on

3.the day of the incident, correct?

4.A:Correct.

5.Q:Ms. Stevenson, where on the plane was Mr. Porter seated?

6.A:In row 5, seat B.

7.Q:Was this an aisle seat or a window seat?

8.A:Aisle.

9.Q:And where were you seated?

10.A:Also in row 5, in seat C. We were next to each other, but

11.separated by the aisle.

12.Q:And would you say that you had an unobstructed view of Mr.

13.Porter from your seat?

14.A:Yes, I did—until that old woman showed up. When she

15.confronted him, she was standing in the aisle in between us, so I

16.couldn’t see everything after that.

17.Q:Were you already in your seat when Mr. Porter boarded the

18.plane?

19.A:Yes.

20.Q:Did he seem drunk when he boarded the plane?

21.A:Not from what I could tell, no. He seemed completely sober.

22.Q:Could you please describe Mr. Porter for me?

23.A:He was tall, and very lanky. I would say he was probably about

24.six foot three.

25.Q:Would you describe him as a physically intimidating man?

26.A:No, not at all. He seemed very ordinary, and was way too skinny

27.to be intimidating.

28.Q:Did you observe Mr. Porter consume any alcohol after taking

29.his seat?

30.A:He ordered one drink after taking his seat, but didn’t actually get

31.to drink it. He spilled all over himself when he took the first sip.

32.Q:And how did he react to spilling his drink?

33.A:He seemed pretty angry, and audibly swore.

34.Q:Based on what you observed, would you say that someone could

35.have reasonably believed that Mr. Porter was intoxicated?

36.A:If they didn’t know that he only had one drink and didn’t see it

37.spill on him, then yeah. Yeah, maybe. He seemed pretty mad,

38.and smelled like alcohol because of the spill.

39.Q:Can you describe the incident that followed, when Mr. Porter

40.was confronted by another passenger?

41.A:Sure. An old lady came up to him and said that he was sitting in

42.her seat. She was quite rude—I didn’t see exactly what was

43.going on because she was standing in the aisle in between us,

44.but she was very rude to him and after a while he started yelling

45.back at her. Mr. Porter stood up and then that flight attendant

46.showed up and tried to kick him off the plane. Once he showed

47.up I couldn’t see much, because he was very large and was

48.blocking my view. But did see Mr. Porter being dragged off, and

49.that flight attendant was definitely being very rough with him.

50.The woman was crying and Mr. Porter was yelling–it was

51.horrifying.

52.Q: And that’s all you saw?

53.A:Yes, that’s everything.

I, REGINA STEVENSON, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on May 25, 2017, in the offices of plaintiff’s counsel.

_____________________

Regina Stevenson

Certified by:

_____________________

Monica E. Heller

Certified Shorthand Reporter (CSR)

DEPOSITION OF MARION BRADLEY

May 25, 2017

MARION BRADLEY, called to testify on deposition by the defendant and having been duly sworn, testified as follows:

My name is Marion Bradley. I am thirty years old. I live at 201 Park Avenue, Richmond. I am married, and have no dependents. I am employed as a flight attendant at Northeast Airlines.

I was working as a flight attendant on the Northeast Airlines flight from Arlington to Cleveland on June 10, 2016, upon which the incident occurred. I was an eyewitness to the incident. I do not know the plaintiff from any prior encounters, but I know defendant Donnelly in my professional capacity.

1.Q: Ms. Bradley, I’m Harvey Starr. I represent Mr. Porter, the

2.plaintiff in this case. You were working on the day of the

3.incident, correct?

4.A: Correct.

5.Q: Ms. Bradley, was there any point where you observed Mr.

6.Porter where he appeared intoxicated?

7.A:No. He seemed perfectly sober to me. I served him a gin and

8.tonic, but I accidentally spilled it on him.

9.Q: How did he react to you spilling the drink on him?

10.A:Well, he seemed a bit angry, but I suppose anyone would be. I

11.didn’t think it was anything out of the ordinary for someone

12.who had just had a drink spilled on him. He did swear though—

13.I thought maybe that was a little unnecessary.

14.Q: Did you observe Mr. Porter’s argument with another passenger?

15.A:Yes, I did.

16.Q: Can you describe what happened?

17.A:A woman came up to him and said that he was sitting in her seat

18.and demanded that he get up. He refused, but didn’t deny that it

19.was her seat. He told her that there were plenty of empty seats,

20.and that she should take one of those and leave him alone. The

21.woman got pretty hysterical—she was screaming and crying,

22.and she even yelled something about him being a terrorist. Mr.

23.Porter was getting pretty angry at this point, and he was yelling

24.back. Mr. Donnelly came over to intervene right when the

25.plaintiff stood up.

26.Q:You’re a flight attendant too, but you didn’t intervene. Did you

27.feel that Mr. Porter was a threat?

28.A: Well, he seemed pretty angry.

29.Q:Then why didn’t you intervene?

30.A:I thought about it, but I initially wanted to let them work it out.

31.It was quite a heated argument, so I thought if I stepped in it

32.would make things worse. And I did end up calling security,

33.right after Mr. Donnelly showed up.

34.Q:Very well. What happened next?

35.A:Like I said, Mr. Porter got to his feet, and was yelling and

36.waving his arms. Mr. Donnelly came over to break it up. Mr.

37.Porter and Mr. Donnelly were both yelling, so I went over to the

38.front of the plane and called security. Mr. Donnelly removed

39.Porter from the plane by himself, before security arrived.

40.Q:How did you feel about Mr. Donnelly interfering in the

41.situation, despite not being on duty at the time?

42.A:I was definitely grateful that he handled it instead of me.

43.Q:Did you see what happened when they got off the plane and the

44.security guard showed up?

45.A:No, I stayed at the front of the plane because the pilot had heard

46.the yelling and wanted to know what was going on, so I filled

47.him in. The next thing I saw was Mr. Donnelly escorting Mr.

48.Porter off the plane.

49.Q: Escorting how?

50.A:Mr. Donnelly was dragging him.

51.Q: What do you mean when you say “dragging him”?

52.A:Well, I don’t know if I mean “dragging,” exactly. Look, being a

53.flight attendant is a really stressful job. When a passenger is

54.being loud and scary, sometimes you have to take him off the

55.plane. I just mean that Mr. Donnelly was taking Mr. Porter off

56.the plane, even though Mr. Porter didn’t want to go. He just did

57.what he had to do.

I, MARION BRADLEY, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on May 25, 2017, in the offices of plaintiff’s counsel.

______________________

Marion Bradley

Certified by:

______________________

Monica E. Heller

Certified Shorthand Reporter (CSR)

DEPOSITION OF RACHEL WILLIAMS

May 27, 2017

RACHEL WILLIAMS, called to testify on deposition by the plaintiff and having been duly sworn, testified as follows:

My name is Rachel Williams. I am seventy-five years old. I live at 56 Redwood Lane, Cleveland. I am a widow, and live alone.

1.Q: Ms. Williams, I’m Charles Archer, Mr. Donnelly’s attorney.

2.You had an argument with Mr. Porter over a seat assignment, is

3.this correct?

4.A:Yes, that’s correct. He was sitting in my assigned seat and

5.refused to move. I knew right when I saw him that he was one

6.of those Muslim terrorists they’re everywhere, and he looks just

7.like one of them. And only a terrorist would be as rude as he

8.was to me. This is exactly why I hate flying—the whole ordeal

9.is terrifying and dangerous and unsanitary. It’s far too much to

10.deal with at my age. On top of dealing with my bad hips and

11.arthritis, I also have to worry about terrorists around every

12.corner? Utterly ridiculous!

13.Q: I see. Can you please describe how the argument began?

14.A:I boarded the plane and found Mr. Porter sitting in my seat. I

15.was very afraid, because I could instantly tell he was dangerous,

16.you see. But I gathered up my courage and approached the

17.wretched man anyway. I politely told him that it was my seat,

18.and showed him my ticket to confirm. He gestured to all the

19.empty seats around us, and said that I could just take any one of

20.those, since it was an empty flight. When I again politely

21.insisted that I would like my seat, he turned red in the face and

22.started yelling incoherently in some foreign language. He also

23.seemed like he might have been drunk—he had a drink slopped

24.on the front of his shirt, and he smelled heavily of alcohol. He

25.stood up and advanced menacingly, and thank God Mr.

26.Donnelly showed up, because I was scared out of my wits.

27.Q: I wasn’t aware Mr. Porter spoke a foreign language. Do you

28.have any idea what language that might have been?

29.A:No, I don’t! It was whatever language those wretched terrorists

30.speak. He’s one of them, I’m sure of it!

31.Q: So did you fear for your own safety, or feel the need to defend

32.yourself?

33.A:Yes, of course I did. Mr. Donnelly intervened very quickly,

34.though. He was there pretty much as soon as the man stood up,

35.so I suppose I didn’t even have time to process the severity of

36.the danger I was in. I was definitely relieved when Mr.

37.Donnelly showed up, though.

38.Q: In your opinion, did Mr. Donnelly use excessive force when he

39.removed the plaintiff from the plane?

40.A:Definitely not. He deserved it, and Mr. Donnelly was right to

41.subdue such a dangerous man.

42.Q: Were you aware that Mr. Donnelly was a flight attendant?

43.A:Not at first, but he did show his badge.

44.Q:Do you recall Mr. Donnelly mentioning the airline or his job?

45.A:I’m not sure what you mean.

46.Q: Did it sound like his confrontation with Mr. Porter was personal,

47.or did it sound more like he was doing his job?

48.A:Definitely more like he was doing his job. I don’t remember

49.what he said specifically, though.

50.Q: There was a different flight attendant on duty at the time,

51.correct? How did she react to the situation?

52.A:She didn’t do much, but I think she might have been the one

53.who called security. There was no security guard present at the

54.time, and that’s just unacceptable. Flights are dangerous and

55.there should be security guards everywhere, given how many

56.unsavory characters there are lurking around.

57.Q: So the flight attendant didn’t object to Mr. Donnelly handling

58.the situation?

59.A:No—I think she seemed relieved.

I, RACHEL WILLIAMS, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on May 27, 2017, in the offices of defendant’s counsel.

______________________

Rachel Williams

Certified by:

______________________

Monica E. Heller

Certified Shorthand Reporter (CSR)

DEPOSITION OF PAUL PORTER

June 7, 2017

PAUL PORTER, called to testify on deposition by the defendant and having been duly sworn, testified as follows:

My name is Paul Porter. I am thirty-three years old. I live at 41 Cavalier Court, Baltimore, Maryland. I am married, and have two children.

I was a passenger on a Northeast Airlines flight from Richmond to Cleveland on June 10, 2016, where I was battered by the defendant and made to suffer severe emotional distress because of his actions.

1.Q: Mr. Porter, I’m Charles Archer. I represent the Defendant

2.Donnelly in this case. Can you please give me your description

3.of the events that led to your confrontation with Mr. Donnelly?

4.A:Sure. I was flying to Cleveland to go to a teacher’s conference. I

5.am a high school math teacher, and this conference was about

6.new ways to approach the teaching of math. I don’t fly much

7.and find it to be stressful, and when I got on the plane I saw that

8.I had been assigned a window seat. Those make me sick. So I

9.sat down in the aisle seat, next to the seat I had been assigned,

10.thinking I would ask the person assigned to the aisle to trade

11.with me. I also ordered a gin and tonic to help with my nerves.

12.When the flight attendant came back with my drink, she spilled

13.it all over me. She apologized and gave me a stack of napkins.

14.As I was cleaning myself up, I was approached by an elderly

15.woman who I guess had been assigned that aisle seat. I asked

16.her if we could switch seats, but she started screaming at me

17.that I was a terrorist. It was completely nuts! I think this may

18.have been a racial thing and it really offended me. I’ll admit I

19.got a little ticked off and yelled back, but that’s no excuse for

20.that flight attendant to beat me up like that.

21.Q:Do you speak any foreign languages Mr. Porter? Ms. Williams,

22.the passenger with whom you were arguing, says you shouted at

23.her in a foreign language.

24.A:Well that certainly never happened. I don’t speak any language

25.other than English. I took French in college, but I nearly failed

26.that class.

27.Q:Marion Bradley, the flight attendant that served you your drink,

28.says you were yelling and waving your arms, and you got to

29.your feet.

30.A:Yeah well, after she started yelling at me I might have lost my

31.temper a little bit.

32.Q:So you don’t deny getting to your feet and the angry gestures?

33.A:No I don’t. I was provoked though, so I really don’t think I did

34.anything wrong. I mean, she was being completely

35.unreasonable.

36.Q:But you’re quite a tall man. Don’t you think it’s possible that a

37.bystander would have interpreted your actions as hostile or

38.dangerous?

39.A:I didn’t do anything wrong. I lost my temper in an argument,

40.that’s all. It’s not like I attacked her.

41.Q:Okay. Can you describe what happened next?

42.A:Donnelly came over and told me I had to leave. He didn’t even

43.ask what the problem was. I told him to keep out of it—I didn’t

44.realize he worked for the airline because he wasn’t wearing a

45.uniform or anything. It didn’t seem like he even cared about

46.resolving the conflict; it just seemed like he wanted to come

47.over and bully me. It had me pretty steamed—so I asked him

48.who he thought he was, and he pulled out a badge and said “I

49.work here, a****le.” I sat back down in my seat and told him I

50.didn’t care, and I wasn’t going anywhere. Then he grabbed me

51.and dragged me up really roughly. My head smashed against the

52.back of the seat in front of me and he kicked me hard in the

53.shin. Then he dragged me off the plane in front of everyone, and

54.tossed me to the floor once we were off the plane. I landed hard

55.on my shoulder, and fractured it.

56.Q:What did you do then?

57.A:A security guard who had just arrived helped me to my feet and

58.asked what happened, but I stormed. I was in shock from what

59.had just happened, and humiliated. I didn’t know what to do, so

60.I just left.

61.Q:Don’t you think this whole thing could have been avoided if you

62.had just left with Mr. Donnelly when he asked you to leave?

63.A:No. He had no right to try to kick me off in the first place. And

64.he was way too violent. You can kick someone off a plane

65.without smashing their face in and throwing them to the ground.

66.He was more interested in beating me up than in maintaining

67.order.

68.Q:Mr. Porter, what would you expect a security guard to do if an

69.unruly passenger refused to comply when told to leave?

70.A:I don’t know, take him off, I guess—but not as violently as they

71.did.

72.Q: So you agree that dragging you off the plane isn’t all that

73.outrageous? That it might be expected under the circumstances?

74.A:Not the way he did it, no.

75.Q: Did you tell anyone at the time that your shoulder was injured?

76.A:I think I was in shock. I don’t know. I just wanted to get out of

77.there.

78.Q: Did you seek treatment for your injuries?

79.A:Yeah, I tried to ignore them for a couple of days, but finally I

80.couldn’t take the pain anymore. So I went to see my doctor. He

81.took an x-ray and gave me some medicine to help me sleep. I’ve

82.had nightmares ever since, and my shoulder still doesn’t feel

83.right. I never want to get on a plane again, ever.

I, PAUL PORTER, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on June 7, 2017, in the offices of defendant’s counsel.
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Certified by:

______________________
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Certified Shorthand Reporter (CSR)

DEPOSITION OF DAVID DONNELLY

June 7, 2017

DAVID DONNELLY, called to testify on deposition by the plaintiff and having been duly sworn, testified as follows:

My name is David Donnelly. I am forty-five years old. I live at 23 Golden Street, Alexandria. I am unmarried, and have no children.

I am employed as a flight attendant for Northeast Airlines. I was a passenger in my personal capacity on a Northeast Airlines flight from Richmond to Cleveland on June 10, 2016, where I intervened to stop a dangerous situation where Plaintiff Porter was advancing towards and appeared ready to attack another passenger. I acted in defense of that passenger, and removed the plaintiff from the premises when he refused to comply with my directive that he leave voluntarily.

1.Q:Mr. Donnelly, I’m Harvey Starr, I represent the plaintiff in this

2.case. Can you please give me your description of the events

3.that led to your confrontation with Mr. Porter?

4.A:Of course. I was in my seat when I overheard a rather loud

5.argument taking place a few rows in front of me. When I

6.looked over to see what was going on, I saw a woman crying

7.hysterically, and a man standing up and advancing

8.threateningly towards her. At this point I rushed over to

9.intervene. I also noticed that the man seemed to be drunk.

10.Q:Why did you think he was drunk?

11.A:He smelled heavily of alcohol, and his shirt was all wet like he

12.had slopped a drink all over himself.

13.Q:The flight attendant on that particular flight, Marion Bradley,

14.testified that Mr. Porter was not drunk, and that she had

15.accidentally spilled a drink on him. You were unaware that

16.this had happened?

17.A:I was not aware. To me it just seemed like he was drunk.

18.Q:A passenger having a drink spilled on him must have caused

19.quite a scene. Surely, since you were seated nearby, you

20.would have seen this occur?

21.A:I must have missed it.

22.Q:Ah, I see. Please continue.

23.A:Well like I said, what I observed when I went over to break it

24.up was a drunk guy physically threatening another passenger.

25.I stepped between them and told him it was time for him to

26.leave. He got real mouthy with me—told me “stay the hell out

27.of it” and “who do you think you are.” So I told him I was a

28.flight attendant for the airline, and showed him my badge. He

29.said he didn’t care because he wasn’t leaving, and then he sat

30.back down. I pulled him to his feet and escorted him out.

31.Q:Mr. Donnelly, you say that you intervened because Mr. Porter

32.appeared hostile towards another passenger. You specifically

33.noted that you felt the need to step in when he got to his feet.

34.But don’t you think that, once he sat back down, the situation

35.had subsided and there was no longer any need to use force?

36.A:He still seemed dangerous. Like I said, I thought he was

37.drunk. And I wasn’t about to leave and let him potentially

38.attack a passenger just because he sat down for a minute. He

39.was being disruptive and hostile, and he had to be taken off

40.the premises.

41.Q:Did you hear the passenger yell at Mr. Porter?

42.A:I did.

43.Q:What was she yelling at him?

44.A.:Something about being a terrorist.

45.Q.:Did you think he was a terrorist?

46.A:No, I just thought he was an asshole. What kind of jerk yells at

47.a little old lady?

48.Q:So you don’t think she was reasonable in her accusations that

49.he was a terrorist?

50.A:Look, I don’t know. But I take anything like that seriously.

51.Better safe than sorry.

52.Q:Well, what if she started the fight with him? Shouldn’t he be

53.able to defend himself?

54.A:I don’t know who started the fight. I just know this big guy

55.was menacing an old lady, and that’s not going down on my

56.watch.

57.Q:How do you respond to the allegations that you used excessive

58.force when removing Mr. Porter from the premises? He

59.specifically alleged that you kicked him, and that you

60.intentionally bashed his face as you dragged him to his feet.

61.A:It wasn’t excessive. He was resisting, so I had to use a little

62.force. As for kicking him, I don’t know anything about that. I

63.didn’t do it.

64.Q:He also alleges that you tossed him to the floor once you were

65.off the plane.

66.A:He stumbled once we released him, and fell to the ground. I

67.didn’t toss him and he can’t prove that.

68.Q:He suffered a fractured shoulder from being thrown to the

69.ground.

70.A:If he has a fractured shoulder, I don’t know anything about

71.how he got it.

72.Q:Mr. Donnelly, have you ever been convicted of a crime?

73.A:Well … yes. But it was minor – I was involved in a bar fight

74.in college and was convicted of public intoxication. I don’t

75.really think that should be relevant here though—it wasn’t a

76.major offense, and it was twenty-five years ago.

77.Q:Did you initiate this fight?

78.A:My friend did. I only joined in to help him out when it

79.escalated.

80.Q:I see. Going back to the incident on the plane, you weren’t on

81.duty when you intervened, is that correct?

82.A:Correct.

83.Q:So why did you feel the need to take the situation into your

84.own hands?

85.A:Nobody else was doing anything, and it’s my job to maintain

86.order on flights. That’s in the flight attendant manual, and it

87.doesn’t say anywhere that it applies only if I’m on duty. I was

88.doing my job; it’s what my manager would’ve wanted me to

89.do. My job as a flight attendant isn’t just to serve drinks you

90.know – the most important part of this job is keeping flights

91.safe and secure, and protecting my passengers from any

92.danger.

93.Q: That sounds like you’re more cut out to be a security guard.

94.You’re also quite a large man. If you’re so concerned with

95.safety, why did you decide to be a flight attendant instead of a

96.security guard?

97.A:I did want to be a security guard initially. … But I wasn’t able

98.to, because of that public intoxication charge. Apparently you

99.can’t be a security guard with even a minor criminal offense

100.on your record. I thought flight attendant was the next best

101.thing, since it’s a job where safety and security are very

102important.

103.Q: Why did take matters into your own hands, instead of waiting

104.for security to arrive? I find it hard to imagine that the flight

105.attendant manual would require you to handle a potentially

106.dangerous situation without assistance from security.

107.A:It seemed like an emergency, and I didn’t want to wait around.

108.That woman was crying hysterically—and anyway, I’m

109.allowed to act immediately without the help of security if

110.there is a dangerous situation. It does say that in the manual,

111.actually.

112.Q: Mr. Donnelly, are you still employed by Northeast Airlines?

113.A:Of course I am. Why wouldn’t I be?

I, David Donnelly, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on June 7, 2017, in the offices of plaintiff’s counsel.

______________________

David Donnelly

Certified by:

______________________

Monica E. Heller

Certified Shorthand Reporter (CSR)

DEPOSITION OF MICHAEL CURRY

June 7, 2017

MICHAEL CURRY, called to testify on deposition by the plaintiff and having been duly sworn, testified as follows:

My name is Michael Curry. I am forty years old. I live at 333 Lowry Lane, Richmond. I am married, and have three children.

I am employed as a security guard for the Richmond Airport. To be clear, I work for the airport, not for Northeast Airlines. I was called to assist with an unruly passenger on June 10, 2016. I did not observe the events on the airplane, since by the time I arrived David Donnelly had already removed the plaintiff from the plane.

1.Q: Mr. Curry, I’m Harvey Starr. I represent the plaintiff in this

2.case. Can you please describe for me what happened on June

3.10, 2016?

4.A:I couldn’t tell you what happened before I arrived—all I know

5.is a flight attendant, Marion Bradley, called me to deal with an

6.unruly passenger. She said there was a distressed woman and a

7.man yelling. When I arrived at the gate, saw the plaintiff falling

8.to the floor and Donnelly standing over him.

9.Q: Defendant Donnelly testified that Mr. Porter stumbled and fell.

10.Is this what you saw, or did it appear that Mr. Donnelly shoved

11.him?

12.A:I didn’t see Donnelly shove him, because I arrived just when he

13.hit the ground. But I will say that he looked fine when he hit the

14.ground. If he was injured that’s news to me, because he looked

15.fine and didn’t complain about any injuries.

16.Q: Did Mr. Porter cry out, or sound like he was in pain?

17.A:I didn’t hear anything.

18.Q: Mr. Curry, what would you have done if you were off duty but

19.you observed a possible security risk taking place?

20.A:I’d investigate it, I suppose. It’s my job to keep the airport safe,

21.and I don’t think it would be right to not do anything about it.

22.Personally, I would still feel obligated to act even if I weren’t

23.technically on duty. Airport security is obviously a very serious

24.matter. I don’t know what the responsibility of a flight attendant

25.is, though. I am a security guard, and I don’t work for Northeast

26.Airlines. I work for the airport. But hey, I know Donnelly. He’s

27.a good guy. He wouldn’t do anything wrong. I trust the guy.

I, Michael Curry, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on June 7, 2017, in the offices of plaintiff’s counsel.

_______________

Michael Curry

Certified by:

______________________

Monica E. Heller

Certified Shorthand Reporter (CSR)

DEPOSITION OF ALAN MCGRADY

June 12, 2017

ALAN MCGRADY, called to testify on deposition by the plaintiff and having been duly sworn, testified as follows:

My name is Alan McGrady. I am forty years old. I live at 76 Pleasant View Court, Richmond. I am married, and have two children. I am employed as a Human Resources manager for Northeast Airlines.

1.Q: Mr. McGrady, you are a Human Resources manager for

2.Northeast Airlines, is this correct?

3.A:Yes, it is.

4.Q: And in this capacity, are you responsible for managing

5.employees’ schedules and distributing employee handbooks

6.detailing appropriate conduct and procedure?

7.A:Yes, I am responsible for both of those things.

8.Q: To your knowledge, is there a provision in the Northeast

9.Airlines employee handbook which states that an off-duty flight

10.attendant is required to intervene in the event of a potentially

11.dangerous situation?

12.A:No. It says that a flight attendant can intervene, and that they

13.have some flexibility in how they can handle the situation, but

14.there’s no mention of off-duty conduct. I would think it’s

15.implied that it applies only to crewmembers on duty.

16.Q: What do you mean by flexibility in how they can handle the

17.situation?

18.A:Well there’s a specific procedure for dealing with passenger-

19.caused disturbances, but flight attendants can improvise or omit

20.some of the outlined steps in an emergency.

21.Q:Have you or any other member of Northeast Airlines

22.management ever advised your flight attendants that their duty

23.to maintain order applies even to flights taken in their personal

24.capacity?

25.A:No. I haven’t. I doubt anyone else has, either.

26.Q:In your professional opinion, what would the best course of

27.action be for an off-duty airline employee who observes a

28.dangerous or disorderly incident while on a flight?

29.A:They should act like any other passenger would, I suppose.

30.They should let the airline staff that is on duty at the time handle

31.it.

32.Q:Even if they feel that the situation is not being adequately

33.handled? Perhaps an off-duty employee would be justified in

34.intervening on behalf of the airline if it seemed that the flight

35.attendant on duty was ignoring the situation?

36.A:Well … no, not even then. It’s still not their job to intervene

37.unless they are on duty.

38.Q:Do Northeast Airlines flight attendants receive discounted plane

39.tickets?

40.A:Yes; often, airline employees can fly for free.

41.Q:So it must be fairly common, then, for flight attendants to be

42.aboard Northeast Airlines as passengers?

43.A:I suppose so.

44.Q:Don’t you think that—given Northeast Airlines’ awareness that

45.its flight attendants might be on flights in their personal

46.capacity—there should be a specific section in the employee

47.handbook detailing the appropriate course of action for flight

48.attendants who witness misconduct when they are on a flight but

49.not on duty? To avoid confusion, and incidents like this,

50.perhaps?

51.A:Uh, well, maybe. We didn’t really expect anything like this to

52.happen, but I guess that would be a good idea.

I, Alan McGrady, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on June 12, 2017, in the offices of plaintiff’s counsel.

___________________

Alan McGrady

Certified by:

______________________

Monica E. Heller

Certified Shorthand Reporter (CSR)

DEPOSITION OF LAYNE HORTON

June 12, 2017

LAYNE HORTON, called to testify on deposition by the plaintiff and having been duly sworn, testified as follows:

My name is Layne Horton. I am fifty years old. I am the plaintiff’s

physician, and I work at 10 Spring Hollow Road, Baltimore, Maryland.

1.Q: Dr. Horton, I’m Harvey Starr. I represent Paul Porter. You are

2.Mr. Porter’s primary care physician, is this correct?

3.A:Yes, that’s correct.

4.Q: And you examined him on June 12, 2016?

5.A:Yes.

6.Q: Can you please describe his injuries for me?

7.A:He had a bruise to his shin, a much larger bruise on his face

8.accompanied by severe facial swelling, and a fracture on his left

9.shoulder. He also complained of severe anxiety, difficulty

10.sleeping, and nightmares.

11.Q: And you prescribed him Xanax for this, correct?

12.A:Yes, I did.

13.Q: In the years that Mr. Porter has been your patient, had he ever

14.complained of nightmares or difficulty sleeping prior to June

15.2016?

16.A:No, he hadn’t.

17.Q: How did you verify these new symptoms of trauma?

18.A:Well like I said, he had difficulty sleeping—I don’t suppose

19.he’d lie about something like that. He seemed stressed, and I

20.figured the Xanax couldn’t hurt. I gave him a really low dose-

21.prescription—.25 mg—so that’s not going to hurt anyone. I told

22.him feel free to take more if he didn’t feel it working. I gave

23.him a bunch of refills so that he could take 0.5 mg if he needed

24.it. I also told him to come back if he ran out and I’d write him

25.up a new one.

26.Q:Did he come back for a new prescription?

27.A:No, he didn’t.

28.Q:Do you know how long he took this medication?

29.A:I would guess three months or less, since he didn’t ask for a new

30.prescription.

31.Q:Were you concerned that he would need to take medication for

32.longer than this?

33.A:No, not really. I just figured he would come back for more if he

34.needed it—and he didn’t come back, so I figured he was fine.

35.Q:Do you know how Mr. Porter’s shoulder came to be fractured?

36.A:I don’t remember if he told me—I don’t see anything about that

37.in my notes.

38.Q:Well, is the fracture consistent with being shoved onto the

39.ground with force?

40.A:There’s no way I could know that. I don’t want to speculate.

I, LAYNE HORTON, do hereby certify that I have read the foregoing pages of my testimony as transcribed and that it is a true and correct transcript given by me in this deposition on June 12, 2017, in the offices of plaintiff’s counsel.

_____________________

Layne Horton

Certified by:

______________________

Monica E. Heller

Certified Shorthand Reporter (CSR)


EXHIBIT A

FLIGHT ATTENDANT MANUAL; DISTURBANCE

PROCEDURES

3.6 Disturbance Procedures

Safety and security-related disturbances are identified as alcohol-related incidents, noncompliance with smoking regulations, interference with the duties of a crewmember, or anytime someone jeopardizes the safety of any person on the aircraft. Disturbances can be divided into two groups: on the ground and in-flight.

There can be no specific response that can be given for handling disturbances. The crewmember must evaluate each situation individually and utilize his best judgment.

The following guideline can show what tools are available for responding to situations; however, a cool head and objective thinking response has the best chance of successfully resolving the situation. The situations could involve alcohol, deranged passengers, misunderstandings, security violations, or a multitude of other problems too numerous to list.

One guiding principle is to keep the situation on the ground and away from the airplane. If a problem occurs during boarding, leave the problem on the ground, which may mean deplaning a passenger. If the problem occurs during flight, then seek a temporary solution in the air and solve the problem on the ground.

Guidelines to Follow:

1.Flight attendant requests passenger to comply.

•Passengers will comply most of the time, and no further action will be required.

•If passenger does not comply, proceed to the next step.

2.Flight attendant again politely requests passenger to comply.

•If passenger still does not comply, proceed to the next step.

3.Passenger is told to comply.

•Use a firm voice. Inform the passenger of the consequences of noncompliance.

•If the passenger still does not comply, proceed to the next step.

4.Inform other people.

•Another individual may have more success in receiving compliance from the passenger.

•On the ground—company agents, security.

•In the air—use passengers; pilots will remain in the cockpit and will request security to meet the plane upon arrival.

All flight attendants are to follow this guideline in all nonemergency situations involving disorderly conduct of a passenger. It is important to note that in situations where safety is in question, such as violent behavior exhibited by a passenger, then any of the above steps may be omitted, and the flight attendant may immediately seek assistance from others or notify security.

EXHIBIT B

FLIGHT ATTENDANT MANUAL; UNIFORMS AND BADGES

§3.13 Wearing Uniform Articles

It is the responsibility of each flight attendant to comply with the uniform standards. Flight attendant uniform articles are to be worn only when en-route to and from duty and while on duty. The uniform or any identifiable part of the uniform may not be worn into an establishment where alcoholic beverages are sold or served. This does not preclude entering an establishment for meal service when other suitable places are not available.

§3.14 Identification Badges

Each flight attendant is issued identification. This I.D. is to be displayed in full view, on the upper half of the body.

The following working crewmembers may carry the acceptable I.D. badge:

•Crewmembers on the airplane while actively involved in completing their assigned duties;

•Crewmembers while completing the required walk-around; and

•All other air carrier employees including crewmembers in uniform must wear the acceptable I.D. badge in nonpublic, air carrier, and airport areas. This badge must be worn on the torso, on the outermost garment of clothing.

§3.15 Drugs & Alcohol

No person may act as a crewmember of a civil aircraft:

A.Within 8 hours after consumption of any alcoholic beverage;

B.While intoxicated;

C.While having 0.04% or more alcohol in the blood; or

D.While using any drug that affects a person's faculties in any way contrary to safety.

EXHIBIT C

NORTHEAST AIRLINES WEBSITE; PASSENGER REMOVAL POLICY

Passenger Removal from a Flight

The Airline reserves the right to remove a passenger at any time, and for any reason. If a passenger is removed from a flight due to overbooking, the passenger is entitled to a written statement detailing why they were removed and their rights to compensation. If the flight is overbooked, crewmembers will first ask passengers to voluntarily give up their seat in exchange for compensation, before removing a passenger. If there are no volunteers, the airline may remove any passengers of its choosing.

If a passenger is being removed for disorderly conduct, the passenger may be given the opportunity to cease the problematic conduct before being removed from the plane. However, if the passenger’s conduct is violent, or they are deemed a danger to others on the plane, no such opportunity need be given. Passengers who are removed for behavioral reasons will not be issued a written statement, and are not entitled to compensation for their missed flight.

EXHIBIT D

PAUL PORTER XANAX PRESCRIPTION

Dr. Layne Horton

10 Spring Hollow Road

Baltimore, Maryland

Patient Name: Paul Porter

Date: 6/12/16

Alprazolam 0.25mg Tablet (Oral) 3x Daily

Dispense: 90 Pills

Refills: 3

Signature: Layne Horton

JUDGE’S INSTRUCTION TO JURY

Members of the jury, the evidence in this case has been completed, and I will now instruct you as to the law. The law applicable to this case is stated in these instructions, and it is your duty to follow all of them. You must not single out certain instructions and disregard others.

It is your duty to determine facts, and to determine them only from the evidence in this case. You are to apply the law to the facts and in this way decide the case. You must not be governed or influenced by sympathy or prejudice for or against any party in this case. Your verdict must be based upon evidence and not upon speculation, guess, or conjecture.

You must not concern yourselves with the reasons for the Court’s rulings regarding the admissibility of evidence. You must disregard questions or exhibits that were withdrawn or to which objections were sustained.

Any evidence that was received for a limited purpose shall not be considered by you for any other purpose.

You should consider all the evidence in light of your own observations and experiences in life.

The Court will now instruct you as to the claims and defenses of each party to the case and the law governing the case.

The parties in this case are Paul Porter, the plaintiff, and David Donnelly and Northeast Airlines, the defendants. The parties have agreed, and you must regard as conclusively proven, the following facts:

a)The plaintiff was forcibly removed from a Northeast Airlines flight by defendant Donnelly.

b) Immediately prior to the plaintiff’s removal from the flight, the plaintiff was involved in an altercation with a passenger, and it was this event which prompted defendant Donnelly to remove the plaintiff.

c) Defendant Donnelly is a Northeast Airlines flight attendant, but was not on duty when he removed the plaintiff.

The plaintiff claims that defendant Donnelly’s actions constitute assault and battery, as well as intentional infliction of emotional distress. He further claims that Northeast Airlines and defendant Donnelly should be held liable in the amount of $233,000.00, jointly and severally. The plaintiff also seeks punitive damages of $350,000.00, the maximum allowed in the state of Virginia, from both defendants, jointly and severally. The defendants have raised the affirmative defense of defense of others to plaintiff’s claim.

The law governing the claims in this case is as follows:

Count I: Assault and Battery; Defense of Others

Your verdict must be based on the facts as you find them and the law contained in these instructions.


1.The slightest touching of another, if done in a rude, insolent, angry or unlawful manner, constitutes a battery. An assault consists of either (1) an attempt to commit a battery or (2) putting another person in reasonable fear of receiving bodily hurt. Every person has a right to complete and perfect immunity from unlawful and hostile assault and battery, and complete protection against any violence whatever, whether perceptible injury results from it or not.

2.If you believe from a preponderance of the evidence that the defendant committed an unjustifiable and unlawful battery upon the plaintiff as defined in the other instructions of the court, then you shall return your verdict in favor of the plaintiff.



3.The parties have agreed that the plaintiff was forcibly removed from a Northeast Airlines flight by Defendant Donnelly. However, the defendants have raised the affirmative defense of “Defense of Others.” The burden of proof is on the defendants to prove their affirmative defense by a preponderance of the evidence. In order to prevail on this defense, you must find that each of the following have been proved:

a.Rachel Williams was in physical danger from the plaintiff, or Defendant Donnelly was reasonable in his belief that she was in danger and would have been entitled to use self-defense on her own behalf. Whether the danger was apparent or not is to be determined from the standpoint from which Defendant Donnelly viewed it at the time he acted. The court instructs the jury that the fear that the plaintiff intended to commit assault and battery or a felony, however well grounded, unaccompanied by any overture indicative of such intention will not warrant an assault by way of prevention, and there must be some overt act indicative of imminent danger.

b.A third party may not defend another unless he reasonably believes that the other person was without fault in provoking the attack. Therefore, you must find that Defendant Donnelly reasonably believed that Rachel Williams was without fault in provoking the attack.

c.The force that Defendant Donnelly used was reasonable in proportion to the perceived danger, and was not excessive.

d.Defense of others is precluded as an affirmative defense if the defendant instigated the conflict.

4. If you find each of these propositions to be true, you are to return a verdict for the defendants. If you do not find all of these to be true, the plaintiff still has the burden of proving each element of his claims by a preponderance of the evidence.

Count II: Intentional Infliction of Emotional Distress

Your verdict must be based on the facts as you find them and the law contained in these instructions.

1.Did the defendant have the specific purpose of inflicting emotional distress upon the plaintiff? The defendant shall be determined to have intended to inflict emotional distress upon the plaintiff if the defendant intended his specific conduct, and knew or should have known that his conduct would result in emotional distress.

2.Was the defendant’s conduct outrageous or intolerable in that it offends the generally accepted standards of decency and morality? The court instructs the jury that the defendants’ conduct must have been appalling, such that no person should be expected to endure it.

3.Did the plaintiff suffer severe emotional distress? The court instructs the jury that ordinary discomfort is insufficient to support a finding for the plaintiff. There must be significant symptoms indicative of severe distress, including but not limited to physical manifestations of such distress.

4.Was the plaintiff’s severe emotional distress proximately caused by the defendant’s conduct? The court instructs the jury that they should find for the defendant unless the plaintiff’s severe emotional distress was occasioned by the acts of the defendant.

On these issues, the plaintiff has the burden of proof.

Count III: Respondeat Superior

Your verdict must be based on the facts as you find them and the law contained in these instructions.

1.The law holds an employer responsible for the acts of his employees while acting in the scope of their employment. Thus, any acts committed by flight attendants may render the airline responsible for any damages suffered. If you find that the flight attendant of the airline was acting pursuant to the duties ordinarily expected of a flight attendant, then you may find against the airline.

2.The court instructs the jury that the defendant airline is liable for any injuries brought about by the misconduct of its agent and employee acting within the scope of his employment, whether such conduct was willful and intentional, or not willful and intentional.

3.The court instructs the jury that if you believe from the evidence that Donnelly did not act within the scope of his authority and duty, but instead was acting outside the scope of his authority, then you must find for the defendant airline.

4.The court instructs the jury that while it was the duty of the defendant airline to use reasonable care to maintain order on its flights and to use reasonable care to protect its passengers, it is not an insurer of the safety of its passengers.

On these issues, the plaintiff has the burden of proof.


Damages

If you find in favor of the plaintiff, then you must determine the amount of damages to which the plaintiff is entitled.

1.The damages to which a plaintiff may be entitled in actions of this type are of two kinds: (1) actual or compensatory damages, and (2) exemplary or punitive damages.

2.If from the evidence and the other instructions of the court you find your verdict in favor of the plaintiff for the claim of assault or battery, you shall award him compensatory damages, which are the measures of the loss or injury sustained, and may embrace shame, mortification, humiliation, indignity to the feelings and the like, and they require no proof. You are not confined to the actual pecuniary damages or loss in terms of money sustained by the plaintiff, but you may take into consideration the motive of the defendant, if any is shown, the insulting character of the assault, if such is shown, and all circumstances of aggravation attending the act, if any. Such damages, if any have been shown, are in their nature actual or compensatory as much as those given for any bodily harm, pain, suffering, loss of earnings and expense incurred.

3.Exemplary or punitive damages are something in addition to full compensation, not given as the plaintiff's due, but given rather with a view to the enormity of the offense to punish the defendant and thus make an example of him so that others may be deterred from committing similar offenses. Such damages are given where the wrongful act is done with a bad motive, or in a manner so wanton or reckless as to manifest a willful disregard of the rights of others. Therefore, if from the evidence you believe that the defendant committed an assault upon the plaintiff or intentionally caused him emotional distress, and in so doing was actuated by malicious motives toward the plaintiff, you may, in addition to compensatory damages, award, as exemplary or punitive damages, such further sum as you may think right, in view of all the circumstances of the case, not exceeding the amount sued for. In order to entitle the plaintiff to such exemplary or punitive damages, actual malice need not be shown, if, from the evidence, you believe that the assault was committed under such circumstances as to show a willful disregard of the rights of the plaintiff, for, in all such cases, the law infers malice.

4.Punitive damages are not allowed against an employer under the doctrine of vicarious liability unless the employer has authorized or ratified the employee’s actions.



SELECTED FEDERAL RULES OF EVIDENCE

These rules of evidence might be useful in arguing a motion in limine to admit or exclude Donnelly’s criminal record. Remember that this is a civil case, not a criminal case.

Rule 401. Test for Relevant Evidence

Evidence is relevant if:

(a) it has any tendency to make a fact more or less probable than it would be without the evidence; and

(b) the fact is of consequence in determining the action.

Rule 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons

The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.

Rule 404. Character Evidence; Crimes or Other Acts

(a) Character Evidence.

(1) Prohibited Uses. Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.

(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case:

(A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;

(B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

(i) offer evidence to rebut it; and

(ii) offer evidence of the defendant’s same trait; and


(C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.

(3) Exceptions for a Witness. Evidence of a witness’s character may be admitted under Rules 607, 608, and 609.

(b) Crimes, Wrongs, or Other Acts.

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:

(A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and

(B) do so before trial—or during trial if the court, for good cause, excuses lack of pretrial notice.

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a). This subdivision deals with the basic question whether character evidence should be admitted. Once the admissibility of character evidence in some form is established under this rule, reference must then be made to Rule 405, which follows, in order to determine the appropriate method of proof. If the character is that of a witness, see Rules 608 and 610 for methods of proof.

Character questions arise in two fundamentally different ways. (1) Character may itself be an element of a crime, claim, or defense. A situation of this kind is commonly referred to as “character in issue.” Illustrations are: the chastity of the victim under a statute specifying her chastity as an element of the crime of seduction, or the competency of the driver in an action for negligently entrusting a motor vehicle to an incompetent driver. No problem of the general relevancy of character evidence is involved, and the present rule therefore has no provision on the subject. The only question relates to allowable methods of proof, as to which see Rule 405, immediately following. (2) Character evidence is susceptible of being used for the purpose of suggesting an inference that the person acted on the occasion in question consistently with his character. This use of character is often described as “circumstantial.” Illustrations are: evidence of a violent disposition to prove that the person was the aggressor in an affray, or evidence of honesty in disproof of a charge of theft. This circumstantial use of character evidence raises questions of relevancy as well as questions of allowable methods of proof.

In most jurisdictions today, the circumstantial use of character is rejected but with important exceptions: (1) an accused may introduce pertinent evidence of good character (often misleadingly described as “putting his character in issue”), in which event the prosecution may rebut with evidence of bad character; (2) an accused may introduce pertinent evidence of the character of the victim, as in support of a claim of self-defense to a charge of homicide or consent in a case of rape, and the prosecution may introduce similar evidence in rebuttal of the character evidence, or, in a homicide case, to rebut a claim that deceased was the first aggressor, however proved; and (3) the character of a witness may be gone into as bearing on his credibility. McCormick §§155–161. This pattern is incorporated in the rule. While its basis lies more in history and experience than in logic as underlying justification can fairly be found in terms of the relative presence and absence of prejudice in the various situations. Falknor, Extrinsic Policies Affecting Admissibility, 10 Rutgers L. Rev. 574, 584 (1956); McCormick §157. In any event, the criminal rule is so deeply imbedded in our jurisprudence as to assume almost constitutional proportions and to override doubts of the basic relevancy of the evidence.

The limitation to pertinent traits of character, rather than character generally, in paragraphs (1) and (2) is in accordance with the prevailing view. McCormick §158, p. 334. A similar provision in Rule 608, to which reference is made in paragraph (3), limits character evidence respecting witnesses to the trait of truthfulness or untruthfulness.

The argument is made that circumstantial use of character ought to be allowed in civil cases to the same extent as in criminal cases, i.e., evidence of good (nonprejudicial) character would be admissible in the first instance, subject to rebuttal by evidence of bad character. Falknor, Extrinsic Policies Affecting Admissibility, 10 Rutgers L. Rev. 574, 581–583 (1956); Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence (Art. VI. Extrinsic Policies Affecting Admissibility), Cal. Law Revision Comm'n, Rep., Rec. & Studies, 657–658 (1964). Uniform Rule 47 goes farther, in that it assumes that character evidence in general satisfies the conditions of relevancy, except as provided in Uniform Rule 48. The difficulty with expanding the use of character evidence in civil cases is set forth by the California Law Revision Commission in its ultimate rejection of Uniform Rule 47, Id., 615:

“Character evidence is of slight probative value and may be very prejudicial. It tends to distract the trier of fact from the main question of what actually happened on the particular occasion. It subtly permits the trier of fact to reward the good man to punish the bad man because of their respective characters despite what the evidence in the case shows actually happened.”

Much of the force of the position of those favoring greater use of character evidence in civil cases is dissipated by their support of Uniform Rule 48 which excludes the evidence in negligence cases, where it could be expected to achieve its maximum usefulness. Moreover, expanding concepts of “character,” which seem of necessity to extend into such areas as psychiatric evaluation and psychological testing, coupled with expanded admissibility, would open up such vistas of mental examinations as caused the Court concern in Schlagenhauf v. Holder, 379 U.S. 104, 85 S. Ct. 234, 13 L. Ed. 2d 152 (1964). It is believed that those espousing change have not met the burden of persuasion.

Subdivision (b) deals with a specialized but important application of the general rule excluding circumstantial use of character evidence. Consistently with that rule, evidence of other crimes, wrongs, or acts is not admissible to prove character as a basis for suggesting the inference that conduct on a particular occasion was in conformity with it. However, the evidence may be offered for another purpose, such as proof of motive, opportunity, and so on, which does not fall within the prohibition. In this situation the rule does not require that the evidence be excluded. No mechanical solution is offered. The determination must be made whether the danger of undue prejudice outweighs the probative value of the evidence in view of the availability of other means of proof and other factors appropriate for making decisions of this kind under Rule 403. Slough and Knightly, Other Vices, Other Crimes, 41 Iowa L. Rev. 325 (1956).

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Rule 404(a)(1) has been amended to provide that when the accused attacks the character of an alleged victim under subdivision (a)(2) of this Rule, the door is opened to an attack on the same character trait of the accused. Current law does not allow the government to introduce negative character evidence as to the accused unless the accused introduces evidence of good character. See, e.g., United States v. Fountain, 768 F.2d 790 (7th Cir. 1985) (when the accused offers proof of self-defense, this permits proof of the alleged victim's character trait for peacefulness, but it does not permit proof of the accused's character trait for violence).

The amendment makes clear that the accused cannot attack the alleged victim's character and yet remain shielded from the disclosure of equally relevant evidence concerning the same character trait of the accused. For example, in a murder case with a claim of self-defense, the accused, to bolster this defense, might offer evidence of the alleged victim's violent disposition. If the government has evidence that the accused has a violent character, but is not allowed to offer this evidence as part of its rebuttal, the jury has only part of the information it needs for an informed assessment of the probabilities as to who was the initial aggressor. This may be the case even if evidence of the accused's prior violent acts is admitted under Rule 404(b), because such evidence can be admitted only for limited purposes and not to show action in conformity with the accused's character on a specific occasion. Thus, the amendment is designed to permit a more balanced presentation of character evidence when an accused chooses to attack the character of the alleged victim.

The amendment does not affect the admissibility of evidence of specific acts of uncharged misconduct offered for a purpose other than proving character under Rule 404(b). Nor does it affect the standards for proof of character by evidence of other sexual behavior or sexual offenses under Rules 412–415. By its placement in Rule 404(a)(1), the amendment covers only proof of character by way of reputation or opinion.

The amendment does not permit proof of the accused's character if the accused merely uses character evidence for a purpose other than to prove the alleged victim's propensity to act in a certain way. See United States v. Burks, 470 F.2d 432, 434–5 (D.C. Cir. 1972) (evidence of the alleged victim's violent character, when known by the accused, was admissible “on the issue of whether or not the defendant reasonably feared he was in danger of imminent great bodily harm”). Finally, the amendment does not permit proof of the accused's character when the accused attacks the alleged victim's character as a witness under Rule 608 or 609.

The term “alleged” is inserted before each reference to “victim” in the Rule, in order to provide consistency with Evidence Rule 412.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

The Rule has been amended to clarify that in a civil case evidence of a person's character is never admissible to prove that the person acted in conformity with the character trait. The amendment resolves the dispute in the case law over whether the exceptions in subdivisions (a)(1) and (2) permit the circumstantial use of character evidence in civil cases. Compare Carson v. Polley, 689 F.2d 562, 576 (5th Cir. 1982) (“when a central issue in a case is close to one of a criminal nature, the exceptions to the Rule 404(a) ban on character evidence may be invoked”), with SEC v. Towers Financial Corp., 966 F. Supp. 203 (S.D.N.Y. 1997) (relying on the terms “accused” and “prosecution” in Rule 404(a) to conclude that the exceptions in subdivisions (a)(1) and (2) are inapplicable in civil cases). The amendment is consistent with the original intent of the Rule, which was to prohibit the circumstantial use of character evidence in civil cases, even where closely related to criminal charges. See Ginter v. Northwestern Mut. Life Ins. Co., 576 F. Supp. 627, 629–30 (D. Ky.1984) (“It seems beyond peradventure of doubt that the drafters of F.R.Evi. 404(a) explicitly intended that all character evidence, except where ‘character is at issue’ was to be excluded” in civil cases).

The circumstantial use of character evidence is generally discouraged because it carries serious risks of prejudice, confusion and delay. See Michelson v. United States, 335 U.S. 469, 476 (1948) (“The overriding policy of excluding such evidence, despite its admitted probative value, is the practical experience that its disallowance tends to prevent confusion of issues, unfair surprise and undue prejudice.”). In criminal cases, the so-called mercy rule permits a criminal defendant to introduce evidence of pertinent character traits of the defendant and the victim. But that is because the accused, whose liberty is at stake, may need “a counterweight against the strong investigative and prosecutorial resources of the government.” C. Mueller & L. Kirkpatrick, Evidence: Practice Under the Rules, pp. 264–5 (2d ed. 1999). See also Richard Uviller, Evidence of Character to Prove Conduct: Illusion, Illogic, and Injustice in the Courtroom, 130 U. Pa. L. Rev. 845, 855 (1982) (the rule prohibiting circumstantial use of character evidence “was relaxed to allow the criminal defendant with so much at stake and so little available in the way of conventional proof to have special dispensation to tell the factfinder just what sort of person he really is”). Those concerns do not apply to parties in civil cases.

The amendment also clarifies that evidence otherwise admissible under Rule 404(a)(2) may nonetheless be excluded in a criminal case involving sexual misconduct. In such a case, the admissibility of evidence of the victim's sexual behavior and predisposition is governed by the more stringent provisions of Rule 412.

Nothing in the amendment is intended to affect the scope of Rule 404(b). While Rule 404(b) refers to the “accused,” the “prosecution,” and a “criminal case,” it does so only in the context of a notice requirement. The admissibility standards of Rule 404(b) remain fully applicable to both civil and criminal cases.
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