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I

GREAT DISSENTERS—THE FOUR HORSEMEN OF THE APOCALYPSE

In his book Laughing at the Gods: Great Judges and How They Made the Common Law, Professor Allan Hutchinson speaks of ‘judicial greatness’ as follows:


Great judges seek to make a critical accommodation with the legal tradition by combining heresy and heritage in a playful judicial style; they refuse to be hampered by customary habits of judicial mind. For them, law is not something to be mastered. It is a sprawling tableau of transformation in which experimentation and improvization are valued as much as predictability and faithfulness to existing rules and ideas. They see possibilities and make moves that others overlook. Great judges ﬂaunt conventional standards in the process of remaking them; their judgments are the exceptions that prove the rule. And, once they have done what they do, others are less able to view the world in the same way again.*



It is in this sense that the outstanding dissenters of the Supreme Court of India deserve the appellation ‘great’. Four judges stand out as being the great dissenters of the court. This is not only for the reason that they may have written numerous dissents—in fact, A.K. Sarkar, C.J. wrote over forty-five dissents, and J.C. Shah, C.J. wrote over thirty-five dissents, but they do not form a part of this select group.† At the other end of the spectrum, S. Fazl Ali, J., who served on the court for an extremely short period—and delivered only six dissents—is nevertheless a part of this group, given the quality of these dissents, and the amazing foresight contained in some of them. The reason why I have named these four dissenters the ‘Four Horsemen of the Apocalypse’ is because these four horsemen, who are referred to in Book Six, ‘Revelation’, i.e. the final book of the New Testament in the Bible, are persons who appear at the end of time, prophesying future tribulations to be suffered until the arrival of ‘Judgement Day’. Their function is also to give the world a chance to repent before they are consigned to the ashes. Each one of these four great dissenters fulfil this role, some of them prophesying doom if their dissents do not become the law, and others offering a chance of redemption, if in the future, their view is accepted in preference to that of the majority. Each of the dissents authored by these learned judges (and not those in which they join another judge’s dissenting opinion) are analysed in this chapter.

However, before dealing with the dissents of these four judges, it is important, at this juncture, to pay a tribute to a fearless Indian judge—Justice Syed Mahmood—who had to pay the price for his dissenting judgments in the colonial climate of the Victorian era, in that he was forced to resign as a high court judge because of the ego of his English chief justice, who refused to tolerate any disagreement with his views by the only ‘native’ on the bench.

In 1882, Justice Syed Mahmood became an officiating judge of the high court at Allahabad at the age of thirty-two. The only other instance of a judge of a superior court appointed at such a young age is Justice Joseph Story, who became a judge of the US Supreme Court at the same age.* Justice Mahmood was known for his detailed written judgments—of which many were dissents—in the short period in which he served as a judge in Allahabad. Gregory Kozlowski in his book Muslim Endowments and Society in British India states that these judgments were ‘written with a clarity and veracity rare in a rather dense literary genre’.* Whitley Stokes, who was a Law Member of the Viceroy’s Legislative Council from 1877–82, had high praise for Mahmood’s judgments as stated in his work The Anglo-Indian Codes.† Unfortunately, Justice Mahmood did not get on with Chief Justice John Edge, and tendered his resignation in 1893, having served for only six years as puisne judge of the high court. Chief Justice Edge complained against Justice Mahmood to the then government, stating that he was dilatory in completing reserved judgments, and persistently behaved like a rebel instead of a brother judge.‡ Justice Mahmood, upon being invited by the government to respond, wrote a sixty-eight-page reply, in which he accused Chief Justice Edge of ‘being the monarch of all he surveyed’.§ He went on to state: ‘If John Edge had only allowed himself enough time to understand the Indian laws and the facts of Indian life, before assuming the position of “Veni, vidi, vici”, he might have made even a better Chief Justice of a Court than he is now.’¶ According to him, the real reason for Chief Justice Edge’s complaint against him was the chief justice’s ego, which did not permit a dissenting view. This is how Justice Mahmood put it in his famous reply:


So far as l can judge, it seems to have left an impression upon his mind that I have not adequate respect and veneration for his knowledge of law and jurisprudence; for otherwise (as he probably thinks) l would almost always agree with him as often as his other colleagues, the Puisne Judges. l have been led to this surmise principally by the fact of the number of cases in which, not being able to accept his view of the law, l have had to deliver dissentient judgments, followed, as they generally have been, by strained relations between him and me shown by his coldness of manner and words in his official intercourse with me.*



He ended his letter stating that the office of puisne judge was to be held at Her Majesty’s pleasure, and not dependent on the chief justice’s ‘frowns or smiles’.† This reply prompted Chief Justice Edge to rejoin, in which, for the first time, Justice Mahmood was accused of drunkenness which affected his work. To this, Justice Mahmood responded with another letter, consisting of 105 handwritten pages, in which he denied this new charge, and returned to the issue of his dissenting judgments, which he believed was at the root of the chief justice’s complaints against him.‡ The ultimate upshot of all this was that the Government of India accepted Justice Mahmood’s resignation, and also granted him a pension of 600 pounds a year.§ He died shortly before his fifty-third birthday, estranged from his father, separated from his wife and only son, and in utter penury.¶

Among the many dissents given by this great and fearless judge, three stand out not only for the thoroughness with which they were prepared but also for the fearless language in which they were delivered.

In Queen-Empress v. Ramzan (1885),** a full bench of five learned judges of the high court at Allahabad was constituted to ascertain whether the facts proved in that case amounted to an offence under Section 296 of the Indian Penal Code, 1860, which reads as follows:


296. Disturbing religious assembly.—Whoever voluntarily causes disturbance to any assembly lawfully engaged in the performance of religious worship, or religious ceremonies, shall be punished with imprisonment of either description for a term which may extend to one year, or with fine, or with both.



A masjid was used by a sect of Muslims called the Hanafis, according to whose tenets the word ámín should be spoken in a low tone of voice. While the Hanafis were at prayer in a mosque, a member of another sect entered the masjid, and, in the course of the prayer, called out the word loudly. For this act he was convicted of voluntarily disturbing an assembly engaged in religious worship under Section 296. A majority of four learned judges, including Chief Justice Petheram, ordered the case to be retried, keeping in mind the three questions that were set out by the learned chief justice. Mahmood, J. differed. After going into the meaning of the word ámín in some detail, and the practice of different orthodox groups of Muslims in uttering the word, the learned judge held:


A mosque once so consecrated cannot in any case revert to the founder, and every Muhammadan has the legal right to enter it, and perform devotions according to his own tenets so long as the form of worship is in accord with the recognized rules of Muhammadan Ecclesiastical Law. The defendants therefore were fully justified by law in entering the mosque in question and in joining the congregation, and they were strictly within their legal rights, according to the orthodox rule of the Muhammadan Ecclesiastical Law, in saying the word ámín aloud.*

xxx xxx xxx




In the present case I have already said enough to show that whilst the Hanafis, who evidently form the majority of the congregation of this mosque, prefer to say ámín in a low voice, there is nothing in their tenets which would vitiate their prayers if any person among the congregation prefers the other equally orthodox tenet of pronouncing the word aloud. There is no allegation on behalf of the prosecution that the accused either uttered the word irreverently or at an improper juncture of the prayers, or otherwise than in the conscientious performance of their devotions. Nor is there any allegation to the effect that the accused pronounced the word ámín in a loud tone with any intention of disturbing the assembly.*

xxx xxx xxx




I am of the opinion that the evidence in the case does not prove that the accused uttered the word ámín aloud with the intention of disturbing the rest of the congregation, though after the occurrence of the 22 August 1884, they might have known that the prosecutor and his friends would object to their saying the word aloud. But the question is not of any great consequence under my view of the case; because the accused being fully entitled by law to enter the mosque, to join the congregation, and to say the word ámín aloud, they were justified by law to exercise their rights of worship within the meaning of s. 79 of the Indian Penal Code.†

xxx xxx xxx




At the hearing of the case before the Full Bench, the learned Public Prosecutor laid considerable stress upon the argument that to justify a conviction under s. 296, Indian Penal Code, it is of no consequence whether the act which causes the disturbance is in itself lawful or unlawful, that the mere fact of the disturbance being caused to the religious assembly is sufficient to constitute the offence, specially as the accused in this case had reason to believe that saying the word ámín might be objectionable to the prosecutor and his party, and might cause breach of the peace. I am unable to accept this view of the law, for to use the words of Field, J., in Beatty v. Gillbanks (1), ‘it amounts to this, that a man may be convicted for doing a lawful act if he knows that his doing it may cause another to do an unlawful act. There is no authority for such a proposition.’ Not only do I hold that s. 79 of the Code furnishes a full answer to the argument; but that such a principle would place the minority at the mercy of the majority, and would, in a case like this, deprive them of the right of worship which the law distinctly confers upon them. Indeed if such a view were adopted, it would open the door for wrongful prosecution of innocent persons, who in the exercise of their lawful rights of worship resort to mosques for devotion. Such indeed may be the case here, because there is enough in the evidence for the defence to raise a suspicion that the saying of ámin aloud has been made a pretext for the prosecution with the object of preventing the accused from resorting to the mosque for worship, and thus to debar them from asking the prosecutor to render accounts of the disbursement of the income of the property belonging to the mosque, of which he states himself to be the mutawalli or superintendent. The witnesses for the defence, who are themselves Hanafis, have solemnly deposed that they do not object to ámin being pronounced aloud in prayers, and their statements deserve weight, being in perfect accord with the doctrines of Imam Abu Hanifa himself.

Having taken this view of the case, I regret I am unable to concur in the order of re-trial passed by the learned Chief Justice and my learned brethren, and I would return the case to the referring Bench with a negative answer to the question referred.*



In Queen-Empress v. Pohpi (1891),† a full bench of the high court at Allahabad held that where an appeal against conviction was preferred and has been admitted, and notice properly given to the accused under Sections 420 to 423 of the Criminal Procedure Code, 1861, the appellate court is competent to dispose of the appeal though the appellant was not present and was not represented by any pleader. Mahmood, J. dissented. In a judgment delivered in 1891, which presaged Gideon v. Wainwright (1963),‡ Mahmood, J. referred to the two basic rules of natural justice as follows:


I take it to be the unshaken doctrine of human jurisprudence as distinguished from local jurisprudence, that whenever there are quarrels between two parties and those quarrels have to be decided, those quarrels cannot go before a person who is a party to them or in in any way personally interested therein. The maxim, Nemo debet esse judex in propria sua causa (no man can be judge in his own cause), is a firm and sound maxim and it rests, not upon any suspicion as to the honesty of the judge or his capacity for the purposes of adjudication, but it rests upon a thing higher than the technicalities of law. It rests upon the philosophy that says that human beings are after all human beings, and, with all honour due to the honesty and integrity of judges, they are not to hear cases in which they are themselves concerned.

Now cognate with this is another doctrine which I again call a maxim of human jurisprudence, as distinguished from local or sectarian jurisprudence, and that doctrine is that adjudication must be made in open Court, Such was not the case at some period of English history, because we all know what the Star Chamber meant, and we also know that that Star Chamber might have done justice in many cases, but nevertheless it was abolished by the English when the nation came to find it necessary to do so for securing justice.

I am not dealing with history and need not refer to that matter further than for the purpose of this very case. I maintain, therefore, that the opinion which I have already mentioned above should be applicable also to a matter entirely legal, entirely technical and entirely within the region of law, as distinguished from philosophy; but it is not so distinguishable as at first sight it may seem. There is another maxim which says Audi alteram partem—the meaning of which is that no one shall be condemned unheard. So at least says Mr. Broom in his celebrated work on legal maxims. Also there is equally as great an authority, if indeed not greater in point of jurisprudence than the authority of that maxim, and it is the saying of Seneca. It is this ‘Quicunque aliquid statuerit parte inaudita altera—Aquum licet statuerit, hand xquus fuerit’. This translated in simple English means, ‘Whoever may have decided anything, the other side remaining unheard, granted that his decision may have been just, will not have been just himself.’

This is not only poetry but is sound juristic sense, and I think it is the essence of this doctrine which has passed into a maxim, viz., Audi alteram partem.*



Section 423 of the Criminal Procedure Code was then referred to, the relevant portion of which reads as follows:


The appellate Court shall then send for the record of the case, if such record is not already in Court. After perusing such record and hearing the appellant or his pleader, if he appears, and the Public Prosecutor, if he appears, and, in case of an appeal under S.417, the accused, if he appears, the Court may, if it considers there is no sufficient ground for interfering, dismiss the appeal . . .



After going into the details of every word in this section, in a forceful passage, the learned judge held:


Having so far dealt with these aspects of the case, as they have appeared to me both in point of law and upon points which I think have even higher basis than that doubtful phrase, I think it is necessary for me to say that, if it is true that the law of British India makes it possible for me sitting here as a Judge, in the first place, by dint of my writ to order a person to be imprisoned and tied by a chain, then in the next place to require the mockery of giving him notice, the mockery of asking him to attend, when I, by dint of the exercise of my own power have made it impossible for him to attend, and then have the solemn mockery of having his name called out; if this is the law of British India, I hope the sooner it is abrogated the better.

I am of opinion that we cannot proceed to hear this case, unless the prisoners are before us, or can be heard within the meaning of s. 423 of the Criminal Procedure Code.*



In Seth Chitor Mal v. Shib Lal (1892),† a full bench of five learned judges, presided over by Chief Justice John Edge, had to decide, inter alia, whether a principle of the law of maritime salvage would have application to the facts of the case, in which payment of arrears of government revenue was made by one out of several co-sharers, on account of which the co-sharer brought a suit in the civil court in which he claimed a decree for enforcement of a lien by sale of lands in respect of arrears of government revenue paid. The chief justice, joined by three other learned judges, held that the civil court had no jurisdiction to entertain such a suit, the principle of maritime salvage law having no application to this case. Mahmood, J. differed. After setting out a passage of Lord Justice Bowen’s judgment in Falcke v. Scottish Imperial Insurance Co. Ltd. (1886),* Mahmood, J. held:


That this is a correct enunciation of the English maritime law of salvage I have no doubt. But, with all the profound respect which is due to the dicta of Lord Justice Bowen, I may say that there is nothing by way of distinction shown or explained by his Lordship why the same principle should not apply to similar perils on the land, and perhaps of a worse nature than any perils which arise in the sea. There is no juristic reason explained in the judgment, and sitting here as Judge, bound neither by the technicalities of the English Common Law nor by technicalities of the rules of Chancery in England, I am free to ask myself the question why this doctrine of salvage lien is limited by the English Courts to perils of the sea as distinguished from the perils of the land. As an Indian Judge and a member of a Court which deals with disputes of parties living in a land the vast majority of whose inhabitants have never seen the sea, and are therefore not in a position to appreciate the dangers arising out of the upheaval of the billows of the ocean, I find it difficult to accept over questions of maritime salvage liens that any such sanctity can be attached to the perils of the sea as to place them upon separate juristic footing from similar perils which arise on the land. As I understand Lord Justice Bowen’s dictum in the case which I have cited, the man who saved a vessel from sinking would be entitled to a salvage lien because this would be a peril of the sea, but a person who saved Pompeii from destruction by eruption of Mount Vesuvius at the risk of his life and at the expenditure of his money would not be entitled to such a salvage lien, because the eruption took place on land and not in the sea, and it follows from that dictum that the dangers of the sea for purposes of the doctrine of salvage rest on a far higher footing than the perils of fire or earthquakes which occur upon land.*



Dealing with importing foreign notions of justice, equity and good conscience, the learned judge then went on to hold:


It is perfectly true that in dealing with questions not covered by express legislative provisions the Judge must not forget that he is a Judge and not a legislator. But it is equally true that a Judge sitting in one country is not to administer the laws of another country. To the English system of jurisprudence, common law and the principles of equity administered in the Courts of Chancery in England India owes a vast debt of gratitude for the improvements in the administration of justice. How far the principles of the English system have been imported into India is apparent not only from our Statute book, but also from the vast body of decided cases, which I may describe as judge-made law. Notions of justice, equity and good conscience are necessarily incapable of exact and exhaustive definition, and in administering them the Judge has to take exceptional care whether he is or is not importing foreign notions too far, or giving too much preference to the notions of equity in one country over the notions of another.†



Mahmood, J. then went on to quote from Jeremy Bentham’s Theory of Legislation and Professor Holland’s work on jurisprudence. Having found support in these authorities for the proposition that the doctrine of salvage is not limited to any particular class of perils, Mahmood J. went on hold:


I have quoted from Jeremy Bentham and Professor Holland for the purpose of maintaining the proposition, which I hold, that in jurisprudence the fundamental doctrine of salvage is neither limited to the perils of the sea nor to any particular class of perils, but that it is based upon sound foundations of the doctrine of equity. Maritime salvage, as understood in the English Law, is only a species of the genus, and if England or other maritime countries restrict themselves to one or more species of salvage it does not follow that other countries which are not maritime, like the territories over which the Court exercises jurisdiction, should limit themselves to any species of salvage adopted by maritime countries to the exclusion of other species of salvage falling under the general genus of the equitable doctrine.*



After then discussing in great detail some of the English and Indian cases on the subject, Mahmood, J. held the suit to be maintainable, and following the principle of Section 100 of the Transfer of Property Act, 1882, would have framed a decree in terms of Section 88 of that act, fixing a period of six months for payment of the money paid to government, and, in default of such payment, would have awarded sale in enforcement of the plaintiff’s lien.

1.	S. FAZL ALI, J: THE PROPHET

Sir Saiyid Fazl Ali served on the Supreme Court in two brief stints, his tenure on the court being only about twenty-eight months, even though his combined judicial tenure would amount to about twenty-four years. He showed early promise, in that, in April 1928, at the young age of forty-one, he was appointed a high court judge at Patna. On 19 January 1943, at the age of fifty-six, he was the first Indian to become the chief justice at the Patna High Court. On 9 June 1947, he was appointed to the Federal Court of India, being the last of the judges appointed to the Federal Court before the departure of the British. His judicial career on the court began when the Supreme Court first sat in 1950, and continued, with one break, until 30 May 1952. He was the first of the retired judges to have accepted a post-retirement job—Prime Minister Nehru requested him to become Governor of Orissa, which he did, in 1952 itself, serving until 1954. Thereafter, he was named Governor of Assam on 15 May 1956, a post he continued to hold until his death on 22 August 1959 at the age seventy-two.*

We have already seen in Chapter IV that Fazl Ali, J. delivered three remarkable dissents—in Gopalan, and in the two freedom-of-speech cases, namely Romesh Thappar (1950)† and Brij Bhushan (1950).‡ As pointed out earlier, Fazl Ali, J.’s foresight on the correct interpretation of the interconnection between fundamental rights was rewarded—albeit long after his death—in 1970, by the celebrated judgment in R.C. Cooper v. Union of India (1970),§ popularly known as the ‘Bank Nationalization’ case. We have also seen how the Constituent Assembly, acting as the first pro tem Parliament, incorporated the words ‘public order’ in Article 19(2) of the Constitution of India, following Fazl Ali, J.’s dissent in Romesh Thappar and Brij Bhushan.

We now turn to the other dissents of Fazl Ali, J.

1.	Keshava Madhava Menon v. State of Bombay (1951)

What came up for consideration before the Supreme Court in Keshava Madhava Menon v. State of Bombay (1951),¶ was the interpretation of the expression ‘void’ contained in Article 13(1) of the Constitution of India. The majority judgment, delivered by S.R. Das, J., on behalf of three learned judges of the court, held that Article 13(1) does not make existing laws which are inconsistent with fundamental rights void ab initio, but only renders such laws ineffectual with respect to the exercise of fundamental rights on and after the date of commencement of the Constitution, Article 13(1) having no retrospective effect. Therefore if a prosecution for a criminal act was commenced before the Constitution came into force, it can be proceeded with according to that law, even after the commencement of the Constitution.

Fazl Ali, J., joined by Mukherjea, J., dissented. It is important to first set out Article 13(1) of the Constitution of India, which reads as follows:


All laws in force in the territory of India immediately before the commencement of this Constitution, in so far as they are inconsistent with the provisions of this Part, shall, to the extent of such inconsistency, be void.



Fazl Ali. J referred to the original draft of the Constitution, in which the words ‘shall stand abrogated’ were used instead of ‘shall be void’ in Article 13(1). He then observed that the Constitution makers used various expressions to convey precisely and thoroughly what they meant. Thus, ‘invalid’ is used in Articles 245, 255 and 276; ‘ceased to have effect’ is used in Articles 358 and 372; and ‘shall be inoperative’ is used in other articles. The expression ‘void’ is used in only two articles—13(1) and 154—and both of them deal with cases where laws are repugnant to other laws.* The learned judge then went on to hold:


The thoroughness and precision which the framers of the Constitution have observed in the matters to which reference has been made, disinclines me to read into Article 13(1) a saving provision of the kind which we are asked to read into it. Nor can I be persuaded to hold that treating an Act as void under Article 13(1) should have a milder effect upon transactions not past and closed than the repeal of an Act or its expiry in due course of time. In my opinion, the strong sense in which the word ‘void’ is normally used and the context in which it has been used are not to be completely ignored. Evidently, the framers of the Constitution did not approve of the laws which are in conflict with the fundamental rights, and, in my judgment, it would not be giving full effect to their intention to hold that even after the Constitution has come into force, the laws which are inconsistent with the fundamental rights will continue to be treated as good and effectual laws in regard to certain matters, as if the Constitution had never been passed. How such a meaning can be read into the words used in Article 13(1), it is difficult for me to understand. There can be no doubt that Article 13(1) will have no retrospective operation, and transactions which are past and closed, and rights which have already vested, will remain untouched. But with regard to inchoate matters which were still not determined when the Constitution came into force, and as regards proceedings whether not yet begun, or pending at the time of the enforcement of the Constitution and not yet prosecuted to a final judgment, the very serious question arises as to whether a law which has been declared by the Constitution to be completely ineffectual can yet be applied. On principle and on good authority, the answer to this question would appear to me to be that the law having ceased to be effectual can no longer be applied.*



This case is an important judgment, which was later followed in Behram Khurshid Pesikaka v. State of Bombay (1955)† and Bhikaji Narain Dhakras v. State of M.P. (1955),‡ as forming the foundation for what became known as the ‘Doctrine of Eclipse’, i.e. that a pre-constitutional law cannot be said to be void from inception, but only ineffective if it violates a fundamental right, the fundamental right casting a shadow over such law. If at any later point of time that shadow happens to be lifted by, for example, an amendment of the fundamental right in question, the dormant, comatose law then springs back into action. This would necessarily lead to the expression ‘void’ meaning two different things, though used in the same article—when used in Article 13(2), a post-constitutional law would be invalid from the very inception if it infringed a fundamental right, as opposed to a pre-constitutional law, which would only be ineffective for the time being. That this is today the law is clear from the judgment in Mahendra Lal Jaini v. State of U.P. (1963),§ which continues to be the law. In this case, therefore, Fazl Ali, J.’s closely reasoned judgment, which could well have been converted into a majority judgment in the future, has not so been converted.

2.	State of Tripura v. Province of East Bengal, Union of India (1951)

In State of Tripura v. Province of East Bengal, Union of India,* Section 9 of the Indian Independence Act, 1947, came up for construction before the court, wherein the expression ‘liability in respect of an actionable wrong’ was to be interpreted. The majority judgment of Patanjali Sastri J., speaking for himself and two other learned judges, held that a suit to set aside a notice demanding agricultural tax falls within the expression ‘liability in respect of an actionable wrong’, as a result of which the suit would be maintainable. Fazl Ali, J. dissented. After discussing in detail what the expression ‘actionable wrong’ is,† it was ultimately concluded that a mere notice for demand of tax cannot amount to an act or omission which infringes a legal right of a person, or causes harm or injury to such person. The learned judge held that all that it said is ‘that notice was likely to entail trouble and harassment to the appellant, but that by itself will not constitute a wrong’.‡ The learned judge then concluded:


So far as the present discussion is concerned, the following three points which emerge from a careful perusal of a large number of cases bearing on the subject, seem to be material:

(1) The principles of the law of torts have been consistently applied in all cases dealing with the liability of the Secretary of State for wrongs committed by the servants or agents of the Crown or the Government.

(2) It is settled law that the Secretary of State cannot be held liable for wrongs committed by the servants of the Crown in the performance of duties imposed by the legislature: (See Shivabhajan v. Secretary of State for India. James Evans v. Secretary of State. Tobin v. Reg. Ross v. Secretary of State, in which this principle is fully explained and the reasons upon which it is based, are clearly set out).

(3) It is also well settled that where a statute specially authorizes a certain act to be done by a certain person, which would otherwise be unlawful or actionable, no action will lie for the doing of the act.

On these principles, it would appear that neither the Agricultural Income Tax Officer, who has now been dismissed out of action, nor the Province of East Bengal, could be said to be subject to a liability in respect of an actionable wrong, assuming that an actionable wrong has been committed. It must however be stated that this conclusion rests on the assumption that my construction of an actionable wrong is correct.*



On this alternative ground also, the learned judge dissented. The Privy Council decision in Raleigh Investment Co. v. Governor-General in Council (1947)† was dicussed by Fazl Ali J. as follows:


The authority of this decision was not questioned before us, but it was pointed out firstly that the present suit is not hit by the first part of Section 65 of the Bengal Act, which refers only to suits to set aside or modify any assessment, and secondly, that if the case is not covered by Section 65, the decision of the Privy Council, which was based on the construction of Section 67 of the Income Tax Act, is not applicable. Mr Setalvad, replying to the first contention, has urged that we must not look merely to the letter of the section but to the principle underlying it, and he has particularly referred us to the fact that, strictly speaking, the reliefs claimed in the above mentioned case do not fall within the letter of Section 67 of the Income Tax Act and hence the Privy Council observed in that case: ‘In form the relief claimed does not profess to modify or set aside, the assessment. In substance it does . . . . The cloud of words fails to obscure the point of the suit’. However that may be, it seems to me that the Privy Council in arriving at their decision, were influenced not only by the language of Section 67 of the Income Tax Act but also by the complete machinery furnished by that Act for dealing with all questions arising in regard to the assessment, including the question of ultra vires as would appear from the fact that while laying down that there was no jurisdiction to question the assessment except by use of the machinery expressly provided by the Act, Their Lordships added: ‘The only doubt, indeed, in Their Lordships’ mind, is whether an express provision was necessary in order to exclude jurisdiction in a civil court to set aside or modify an assessment’. I think that, for the purpose of understanding the full scope of Section 65, we must read not only the first part of the section which bars suits to set aside or modify an assessment, but also its latter part which provides that ‘no suit or other proceeding shall lie against any officer of the Crown for anything in good faith . . . intended to be done under this Act’. The latter part of the section clearly excludes the jurisdiction of the court to prevent the Income Tax Officer from proceeding with an assessment which has already been started. Reference may here be made to Secretary of State v. Meyyappa Chettiar [(1946) 14 ITR 341, at 352] where it was held that the expression ‘intended to be done’ signified futurity so as to preclude suits for injunction in respect of proceedings ‘intended’ to be taken by the Income Tax Officer. It is true that in terms the provision concerns the Income Tax Officer only, but it could hardly have been the intention of the legislature that though that Officer is not liable to be restrained from proceeding with an assessment, the provision which ensures such a result may be rendered nugatory by permitting an injunction to be claimed against the Provincial Government or the State. In my opinion, it will be a strange construction of the section to hold that although it bars suits to modify or set aside an assessment and though it bars all proceedings to restrain the Officer who is making the assessment from proceeding with it, yet it leaves it open to a party to stop an assessment by claiming an injunction against the Provincial Government or the State instead of the Officer concerned. There is no reference to the Provincial Government or the State at all in the first or the second part of the section, but the section as a whole concerns only with excluding the jurisdiction of the civil court in regard to certain acts done or intended to be done in connection with the assessment of agricultural income tax, and on a fair construction, it must be held to bar all suits in connection with such assessment.*



He finally concluded, stating:


I have tried to deal with the question posed in this appeal in all its material aspects, but it can, I think be disposed of on the simple ground that the mere issuing of a notice under Section 4 of the Bengal Agricultural Income Tax Act by the Agricultural Income Tax Officer cannot be held to be an actionable wrong, because no right known to law can be said to have been infringed thereby. One of the recognized tests of an actionable wrong is that, while other remedies may also be open to the person to whom the wrong is done, he can always maintain an action for damages, on the principle that every injury imports damage. I am however certain that no action for damages can be maintained on the allegations made by the appellant in his plaint.*



Therefore, in the learned judge’s opinion the suit would have to be dismissed as not being maintainable.

This is an instance of a dissenting judgment being used subsequently in order to clarify the issues that arose in the earlier case. Thus, in State of Bombay v. M/s Jagmohandas and Anr. (1966),† this court, while referring to Fazl Ali J.’s dissent in State of Tripura, held as follows:


The learned Solicitor-General then attempted to distinguish the Tripura case by saying that there was in the Bengal Agricultural Income Tax Act, 1944, no section like Section 13 and no reliance was placed by this Court in that case on the existence of adequate machinery as was done by this Court in Kamla Mills case [(1965) STC 613]. In effect he seemed to suggest that the Tripura case was inconsistent with the decision of this Court in Kamla Mills case. We are unable to accede to this contention. The judgment of Fazl Ali, J., who dissented in the Tripura case, clearly shows that the Court was fully aware of the existence of the machinery in the Act enabling an assessee to challenge an eventual assessment. But this Court, in spite of the existence of that machinery gave effect to the plain words of Section 65 of the Bengal Agricultural Income Tax Act, 1944. There is nothing in the Kamla Mills case which is inconsistent with the Tripura case. Further Mr Pathak, learned counsel for the respondent, pointed out that a section similar to Section 13 existed in the Bengal Agricultural Income Tax Act, 1944.‡



In K.S. Venkataraman & Co. v. State of Madras (1966),* there was a sharp division between the majority judgment of Subba Rao J. and the minority judgment of Shah, J., on the applicability of the Raleigh case of the Privy Council. The majority judgment of Subba Rao, J. referred to the dissenting judgment of Fazl Ali J. to point out that Raleigh had not been dissented from, as follows:


The first occasion when a serious inroad was made on the correctness of the decision in Raleigh case [(1947) LR 74 IA 50] is in State of Tripura v. Province of East Bengal [(1951) SCR 1]. The facts there were: the Income Tax Officer, Dacca acting under the Bengal Agricultural Income Tax Act, 1944, sent by registered post a notice to the Manager of an Estate belonging to the Tripura State but situated in Bengal, calling upon the latter to furnish a return of the agricultural income derived from the Estate during the previous year. The State, by its then Ruler, instituted a suit in June 1946 against the Province of Bengal and the Income Tax Officer, in the Court of the Subordinate Judge of Dacca for a declaration that the said Act in so far as it purported to impose a liability to pay agricultural income tax on the plaintiff was ultra vires and void, and for a perpetual injunction to restrain the defendants from taking any steps to assess the plaintiff. It was contended that Section 65 of the Bengal Agricultural Income Tax Act, 1944, was a bar to the maintainability of the suit. That section read:

‘No suit shall be brought in any civil court to set aside or modify any assessment made under this Act, and no prosecution, suit or other proceeding shall lie against any officer of the Crown for anything in good faith done or intended to be done under this Act.’

Relying upon the decision in Raleigh Investment Company case [(1947) LR 74 IA 50] it was contended that the said section was a bar against the maintainability of the suit. The authority of the said decision, as Fazl Ali, J., pointed out, was not questioned before this Court. But the Court by majority held that the suit was maintainable and distinguished Raleigh’s case on the ground that the suit was not to set aside or modify the assessment. The proposition laid down by the Judicial Committee in Raleigh’s case, namely, that the machinery provided by the Act should be followed even when the contention of the assessee was that the impugned Act or any provision thereof was ultra vires, would equally apply whether the suit was instituted before the assessment was made or thereafter. To the extent this Court held that such a suit would lie before the assessment was made for an injunction restraining the authority from proceeding with the assessment on the ground of ultra vires, it detracts from the correctness of the decision in Raleigh’s case.*



In the dissenting judgment of Shah, J., Fazl Ali J.’s dissent was referred to as follows:


It was submitted that this Court in State of Tripura v. Province of East Bengal Union of India has refused to accept Raleigh Investment Company’s case as correctly decided. In the State of Tripura’s case, the Income Tax Officer, Dacca, served a notice upon the Manager of an Estate belonging to the Tripura State but situate in Bengal, calling upon the latter to furnish a return of the agricultural income under the Bengal Agricultural Income Tax Act, 1944. The State by its Ruler sued the Province of Bengal and the Income Tax Officer in the Court of the Subordinate Judge of Dacca for a declaration that the Act, in so far as it purported to impose liability to pay agricultural income tax on the plaintiff was ultra vires and void, and for a perpetual injunction restraining the defendants from taking any steps to assess the plaintiff. After the partition of India the suit was tried by the Subordinate Judge, Alipore, in the State of West Bengal. The High Court of Calcutta held that the Court of Alipore had no jurisdiction to proceed with the suit. This Court in appeal held that the suit did lie in the Court of the Subordinate Judge, Alipore, and that a suit for injunction being not one to set aside or modify any assessment made under the Act, Section 65 of the Bengal Agricultural Income Tax Act, 1944 did not bar the suit, which was one in respect of an actionable wrong. Patanjali Sastri, J., delivering the majority judgment of this Court observed at p. 14:

‘. . . that the suit in question is not a suit “to set aside or modify an assessment” made under the Act, as no assessment had yet been made when it was instituted, and the subsequent completion of the assessment was made by the Pakistan Income Tax authorities on terms agreed to between the parties and sanctioned by the Court . . . .

The gist of the wrongful act complained of in the present case is subjecting the plaintiff to the harassment and trouble by commencing against him an illegal and unauthorised assessment proceeding which may eventually result in an unlawful imposition and levy of tax’.

Mukherjea, J., who delivered a supplementary judgment agreed with Patanjali Sastri, J. It is expressly recorded in the judgment that the correctness of the decision in Raleigh Investment Company’s case [(1947) LR 74 IA 50] was not challenged before the Court. Fazl Ali, J., took a different view relying upon the principle of Raleigh Investment Company’s case, observing that it could not have been the intention of the Legislature that though the officer is not liable to be restrained from proceeding with an assessment, the provision which ensures such a result may be rendered nugatory by permitting an injunction to be claimed against the Provincial Government or the State. The question whether a suit to obtain refund of tax based on a provision of a statute alleged to be ultra vires was maintainable did not fall to be determined in State of Tripura’s case, and was not decided.*



3.	United Commercial Bank Ltd. v. Workmen (1951)

In United Commercial Bank Ltd. v. Workmen (1951),† on a construction of Sections 7, 8, 12 and 16 of the Industrial Disputes Act, 1947, the majority judgment, delivered by Kania, C.J., on behalf of himself, Mahajan, Das and Bose, JJ., held that the absence of one of three members of a tribunal for a short period of time—awards being made in his absence by the remaining two members, and then by all of them upon his rejoining—was a case where the tribunal lacked jurisdiction, and not a case where a mere irregularity in the conduct of proceedings had occurred, which could be cured by acquiescence or estoppel. Justice Fazl Ali dissented, holding:


The position we have now arrived at is this. There was a vacancy of an indefinite duration and the Government decided, as it was competent for it to decide, not to fill it for the time being but to let the Tribunal continue the work. In my judgment, in such circumstances, the proceedings before the chairman and the remaining member cannot be said to have been without jurisdiction.*



The learned judge then went on to hold:


Apart from this general answer, I shall now try to deal with the question a little more closely. As I have already pointed out, under Section 8, the Government is empowered not to fill a member’s vacancy at all. Now, there appear to me at least two obvious reasons, which may induce the Government not to fill the vacancy, namely, (1) because it considers that the chairman and the remaining member or members are sufficient to carry on the work of the Tribunal, and (2) because the vacancy being a temporary one, it considers it unnecessary to introduce a new member and prefers to await the return of the old member. It seems to me that it was the latter alternative that commended itself to the Government in the present case. Here, the vacancy being a temporary one, Mr Aiyar had not ceased to be a member of the Tribunal, and could therefore rejoin it as soon as he was free from the duties of his new office. In such an event, it was not necessary for the Government to make any order reappointing him to the Tribunal. He was still a member of the Tribunal and resumed his duties as such under the orders of the Government. It will, therefore, be entirely wrong to describe him as an intermeddler and to argue that the proceeding was vitiated by his return to the Tribunal. There is indeed no difficulty in the present case in holding that Mr Aiyar joined the Tribunal under the orders of the Government, and we find that the Government ultimately declared the award, to which he was a party, to be binding under Section 15 of the Act. He was allowed to resume his duties as member of the Tribunal, and drew his salary as such from the 20 February 1950 till the termination of the proceedings. Such being the facts, it would be far too abrupt a conclusion to hold that the entire proceedings are void and the award is bad. One of the arguments which has been advanced before us against the validity of the award is that Mr Aiyar, though he did not participate in the proceedings which took place in his absence, was at least theoretically able to influence the decision of the remaining members who had participated in them. But I do not see any basis for this argument in law, unless we allow our minds to be influenced by any preconceived notions of strict judicial procedure followed in a regular court of law. A perusal of Section 8(2) will show that the Act does not contemplate a de novo hearing in those cases where a new member is appointed by the Government in the place of a member whose services had ceased to be available. The new member may join at any stage of the proceedings, and no party will be heard to say that a member who has not taken part in the earlier proceedings is able to influence the views of those who had participated in them. How then can such an objection be raised in the case of Mr. Aiyar, who was familiar with the proceedings and had taken part in them in the earlier stages.

When we therefore examine the facts closely, we find that in substance nothing has happened in this case which could not have legitimately happened under Section 8 of the Act. Even if we assume that it was necessary for the Government to make an appointment under sub-section (1) of Section 8, the requirements of the provision appear to me to have been substantially fulfilled in this case, because Mr Aiyar could not have joined the Tribunal without giving notice to the Government and without obtaining its orders. There can be no doubt that the Government permitted Mr Aiyar to join the Tribunal, and I do not find any substantial difference between its directing a person to participate in the work of the Tribunal and appointing him as a member of that Tribunal.*



The learned judge therefore concluded that the final award made, with the consent of all three members, should be taken to be valid. Patanjali Sastri, J., in a short paragraph, concurred with the judgment of Fazl Ali, J., in which the esteem that the learned judge was held in by all the members of that court is reflected as follows:


I agree with the reasoning and conclusion of my learned Brother Fazl Ali whose judgment I have had the advantage of reading. He has said all I wished to say and has said it so well that I have nothing to add.*



2.	VIVIAN BOSE, J: THE LAW AS LITERATURE

Vivian Bose, J., like Fazl Ali, J. before him, served in the Supreme Court of India in two stints—one from 1951–56 and the other from 1957–58, when he was appointed as an ad hoc judge, post retirement. He was the only Eurasian to serve on the bench, being born of a Bengali father and an English mother. He married an American lady, whose father, Dr John R. Mott, was awarded the Noble Peace Prize in 1946. With an Indian father, an English mother and an American wife, Bose jokingly described himself as a ‘mongrel’.† Justice Bose’s interests ranged far beyond the law. He was the founder of the Boy Scouts organization in the Central Provinces and Berar, and was awarded the Kaiser-i-Hind medal in 1936 for distinguished service. He was also active in the volunteer mounted infantry and the Nagpur Rifles from 1913 onwards, until he was appointed to the Nagpur bench. In 1933, he was a member of the team that represented India in the riflery competition of the Calcutta Cup, and was awarded a medal for the highest individual score in the British Empire.‡ Motoring was another passion. Gadbois narrates that in 1933, with his wife and nineteen-month-old son, he drove from Nagpur all the way to London; and post retirement, before he became an ad hoc judge, in 1956, he did the reverse trip. Among his other lifelong hobbies were photography and magic.§ On 9 January 1936, when he was only forty-four, he was appointed as one of the original members of the newly created Nagpur High Court, becoming its chief justice on 20 February 1949. Bose, J. was then sworn in as a Supreme Court judge on 5 March 1951, retiring on 9 June 1956, and returning—as has been stated earlier—as an ad hoc judge for one year from 9 September 1957 until 30 September 1958. After retirement, Bose, J. was appointed to give a follow-up report after M.C. Chagla’s report indicting the then finance minister T.T. Krishnamachari, in what was called the ‘Mundhra scandal’. Later, in 1958, he headed another inquiry commission, which concerned improprieties of the wealthy industrialists V.H. Dalmia and Shanti Prasad Jain. Subsequent to that, he served as the president of the International Commission of Jurists from 1959–66, and passed away on 29 November 1983 at the age of ninety-two.*

Of all the judges of the Supreme Court of India, Bose, J. was the most excellent craftsman of judgments, which can be cited not only for their persuasive force but also for the beauty of the language in which they are couched. Justice Bose dissented frequently, delivering fourteen dissenting judgments in his stint on the court. Chronologically speaking, the dissents are as follows:

1.	Ram Singh v. The State of Delhi (1951)

Ram Singh v. The State of Delhi (1951)† was concerned with the vital fundamental right of freedom of speech, together with the interpretation of Article 22(5) of the Constitution of India, which dealt with grounds to be supplied to a detenu when making an order of preventive detention in order to enable him to make an effective representation against such order. The majority judgment, written by Patanjali Sastri J., on behalf of Kania, C.J., S.R. Das, J. and himself, held that the grounds communicated to the detenu in that case—‘[T]hat your speeches generally in the past and particularly on . . . August 1950, at public meetings in Delhi has been such as to excite disaffection between Hindus and Muslims and thereby prejudice the maintenance of public order in Delhi and that in order to prevent you from making such speeches it is necessary to make the said order’—were not vague and indefinite, and an effective representation could be made by the detenu thereon. Bose and Mahajan, JJ. dissented.

In this first dissent of the great judge, the correct approach of the court to fundamental rights generally is set out as follows:


I do not doubt the right of Parliament and of the executive to place restrictions upon a man’s freedom. I fully agree that the fundamental rights conferred by the Constitution are not absolute. They are limited. In some cases the limitations are imposed by the Constitution itself. In others, Parliament has been given the power to impose further restrictions and in doing so to confer authority on the executive to carry its purpose into effect. But in every case it is the rights which are fundamental, not the limitations; and it is the duty of this Court and of all courts in the land to guard and defend these rights jealously.*



The learned judge then went on to state that the reason for the inclusion of the fundamental rights in the Constitution in the first place was because they are bound up with the history of the freedom struggle in India. This was felicitously stated by him as follows:


I am not prepared to place any narrow or stilted construction either upon the Constitution or upon the decisions of this Court which have so far interpreted it. If it were permissible to go behind the Constitution and enquire into the reason for the provisions dealing with the fundamental rights, one would find them bound up with the history of the fight for personal freedom in this land. But that is not permissible and is irrelevant. What does matter is that the right to personal freedom has been made fundamental and that the power even of Parliament itself to hedge it round with fetters is ‘cribbed, cabined and confined’. I conceive it to be our duty to give the fullest effect to every syllable in the Articles dealing with these rights. I do not mean to say that any impossible or extravagant construction should be employed such as would make the position of Government impossible or intolerable. But I do insist that they should be interpreted in a broad and liberal sense so as to bring out in the fullest measure the purpose which the framers of the Constitution had in mind as gathered from the language they used and the spirit their words convey, namely, to confer the fullest possible degree of personal liberty upon the subject consistent with the safety and welfare of the State.*



In reasoning that Article 22(5) exists so that an effective representation can be made by the detenu, Bose, J. held:


The next point is this. When a man is told that his speech excited disaffection and so forth, he is being given the final conclusion reached by some other mind or minds from a set of facts which are not disclosed to him. If the premises on which the conclusion is based are faulty, the conclusion will be wrong. But even if the premises are correct, the process of reasoning may be at fault. In either event, no representation of value can be made without a reasonably adequate knowledge of the premises.

Envisage for a moment the position of the Board. In the ordinary course, it would have before it a speech with the offending passages in full, or at any rate the gist of them. From the other side it would have a bare denial, for that is about all a detenu can say in answer to the grounds given to him when he is not told the premises on which the conclusion is based. In most cases, that sort of representation would have very little value. Consider this illustration. Let us assume the detenu had spoken about Hindus and Muslims but had urged unity and amity and had said nothing objectionable but that unknown to him the police, through a perfectly bona fide mistake, had imputed to him certain offensive words used by another speaker. What would be the value of a detenu saying ‘I said nothing objectionable’ and that is almost all he can say in such a case. He cannot envisage the mistake and say, ‘Oh yes, that was said, but not by me. It was said by A or B’. Consider a second illustration where the detenu had quoted a well-known living authority. I can conceive of cases where words in the mouth of A might be considered objectionable by some but would never be condemned in the mouth of B. It might make a world of difference to the detenu if he could explain the source of the passages complained of in his speech. But it might be very difficult for him to envisage the possibility of objection being taken to anything coming from the source from which he quoted.

I am anxious not to be technical and I would be averse to an interpretation which would unnecessarily embarrass Government, but I do conceive it to be our duty to give a construction which, while falling strictly within the ambit of the language used, is yet liberal and reasonable, just to the detenu, fair to the Government. And after all, what does a construction such as I seek to make import? It places no great or impossible strain on the machinery of Government. All that is required is that the authorities should bestow on the cases of these detenus a very small fraction of the thought, time and energy which the law compels in the case of even the meanest criminal who is arraigned before the Courts of this country. The fact that there is absent in the case of these persons all the usual safeguards, the glare of publicity, the right to know with precision the charge against him, the right to speak in his own defence, is all the more reason why Government should be thoughtful, considerate and kind and should give them the maximum help. In any case, that, in my opinion, is what the Constitution requires and I am not prepared to abate one jot or tittle of its rigours.*



Based on this liberal view, Bose, J. concluded that the detenu should have been entitled to an immediate release.

The concept of equality being dynamic, which cannot be ‘cribbed, cabined and confined’ within doctrinaire limits, was referred to with approval in the judgment of Bhagwati, J., Chandrachud, J. and Krishna Iyer, J. in E.P. Royappa v. State of Tamil Nadu and Anr. (1974)† as follows:


85. The last two grounds of challenge may be taken up together for consideration. Though we have formulated the third ground of challenge as a distinct and separate ground, it is really in substance and effect merely an aspect of the second ground based on violation of Articles 14 and 16. Article 16 embodies the fundamental guarantee that there shall be equality of opportunity for all citizens in matters relating to employment or appointment to any office under the State. Though enacted as a distinct and independent fundamental right because of its great importance as a principle ensuring equality of opportunity in public employment which is so vital to the building up of the new classless egalitarian society envisaged in the Constitution, Article 16 is only an instance of the application of the concept of equality enshrined in Article 14. In other words, Article 14 is the genus while Article 16 is a species. Article 16 gives effect to the doctrine of equality in all matters relating to public employment. The basic principle which, therefore, informs both Articles 14 and 16 is equality and inhibition against discrimination. Now, what is the content and reach of this great equalising principle? It is a founding faith, to use the words of Bose. J., ‘a way of life’, and it must not be subjected to a narrow pedantic or lexicographic approach. We cannot countenance any attempt to truncate its all-embracing scope and meaning, for to do so would be to violate its activist magnitude. Equality is a dynamic concept with many aspects and dimensions and it cannot be ‘cribbed, cabined and confined’ within traditional and doctrinaire limits. From a positivistic point of view, equality is antithetic to arbitrariness. In fact equality and arbitrariness are sworn enemies; one belongs to the rule of law in a republic while the other, to the whim and caprice of an absolute monarch. Where an act is arbitrary, it is implicit in it that it is unequal both according to political logic and constitutional law and is therefore violative of Article 14, and if it effects any matter relating to public employment, it is also violative of Article 16. Articles 14 and 16 strike at arbitrariness in State action and ensure fairness and equality of treatment. They require that State action must be based on valid relevant principles applicable alike to all similarly situate and it must not be guided by any extraneous or irrelevant considerations because that would be denial of equality. Where the operative reason for State action, as distinguished from motive inducing from the antechamber of the mind, is not legitimate and relevant but is extraneous and outside the area of permissible considerations, it would amount to mala fide exercise of power and that is hit by Articles 14 and 16. Mala fide exercise of power and arbitrariness are different lethal radiations emanating from the same vice: in fact the latter comprehends the former. Both are inhibited by Articles 14 and 16.



This dissenting judgment was also referred to in the majority opinion of Sarkaria, J. in Bachan Singh* in order to point out the difference between the ‘direct effect’ test, and the ‘object of state action’ test, laid down in various Supreme Court judgments, leading to a new formulation of the test to be applied in the future, as follows:


48. Secondly, a survey of the decisions of this Court since A.K. Gopalan shows that the criterion of directness which is the essence of the test of direct and indirect effect, has never been totally abandoned. Only the mode of its application has been modified and its scope amplified by judicial activism to maintain its efficacy for solving new constitutional problems in tune with evolving concepts of rights and obligations in a strident democracy.

49. The test of direct and indirect effect adopted in A.K. Gopalan was approved by the Full Court in Ram Singh v. State of Delhi. Therein, Patanjali Sastri, J. quoted with approval the passages (i) and (ii) (which we have extracted earlier) from the judgment of Kania, C.J. Although Mahajan and Bose, JJ. differed on the merits, there was no dissent on this point among all the learned Judges.

xxx xxx xxx




60. From a survey of the cases noticed above, a comprehensive test which can be formulated, may be restated as under:

‘Does the impugned law, in its pith and substance, whatever may be its form and object, deal with any of the fundamental rights conferred by Article 19(1)? If it does, does it abridge or abrogate any of those rights? And even if it does not, in its pith and substance, deal with any of the fundamental rights conferred by Article 19(1), is the direct and inevitable effect of the impugned law such as to abridge or abrogate any of those rights?’

The mere fact that the impugned law incidentally, remotely or collaterally has the effect of abridging or abrogating those rights, will not satisfy the test. If the answer to the above queries be in the affirmative, the impugned law in order to be valid, must pass the test of reasonableness under Article 19. But if the impact of the law on any of the rights under clause (1) of Article 19 is merely incidental, indirect, remote or collateral and is dependent upon factors which may or may not come into play, the anvil of Article 19 will not be available for judging its validity.



2.	S. Krishnan v. The State of Madras (1951)

The case of S. Krishnan and others v. The State of Madras (1951)* involved an attack on Sections 9 to 12 of the Preventive Detention (Amendment) Act of 1951, stating that the said provisions were said to violate Articles 22(4) and (7) of the Constitution of India. The majority judgment, delivered by Patanjali Sastri, J., on behalf of himself and Kania, C.J., rejected this challenge and dismissed the writ petitions filed. Mahajan, J., speaking on behalf of himself and Das, J., also dismissed the challenge made to the act, for the separate reasons given by him. Bose, J. dissented. In dissenting alone, he said he was ‘ploughing a lonely furrow’:


With the utmost respect I am unable to accept the majority view. In my judgment, Section 11(1) of the amending Act is ultra vires. The ground on which I hold it to be so was suggested by me in the course of the arguments. It was, however, not very fully dealt with possibly because I expressed my view at a late stage and possibly because I did so somewhat sketchily. But as I am ploughing a lonely furrow that, fortunately, will not much matter.†



In dealing with the expression ‘may’ occurring in Article 22(7), leaving the discretion to the Parliament to prescribe a maximum period of detention therein, the learned judge held:


I do not agree with the contention that the word ‘may’ in clause (7) means ‘must’. I am not prepared to depart from the usual meaning of words unless compelled to do so for overwhelming reasons. In my opinion, Parliament is free to prescribe or not to prescribe a maximum period under clause (7)(b). It cannot be compelled to do so. But equally neither Parliament nor a State Legislature is compelled to authorize preventive detention beyond three months. If, however, either wishes to do so, then it is bound to conform to the provisions of either sub-clause (a) or sub-clause (b) of clause (4) or both; and in the case of sub-clause (a) the proviso is as much a part of the sub-clause as its main provision. If no maximum limit is fixed under clause (7)(b), then the proviso cannot operate and if it cannot operate, no legislative action can, in my opinion, be taken under clause (4)(a). If A is told by B that he may go to a bank and withdraw a sum of money not exceeding such limit as may be fixed by C, it is evident that until C fixes the limit no money can be withdrawn. C cannot be compelled to fix a limit but if he chooses not to do so, the money cannot be withdrawn. Equally, if A is told that he may withdraw money not exceeding a limit which he himself may fix, there can, in my opinion, be no right of withdrawal until he fixes the limit.

Look at it another way. A British General is told by the Indian Government that he may travel from India to Burma quickly and easily by plane. He is also told that he may in addition drive by car over the hills and through the jungles provided he does not go beyond the confines of any road made by the Burmese Government; and the Burmese Government is told that it may, if it so chooses, put in a road at India’s expense. It is fairly obvious that the Burmese Government is not bound to make the road and it is equally obvious that under these conditions the General will not be able to go by car unless the road is made.*



Then comes the celebrated passage, in which Bose, J. described the duty and approach of the court in respect of the fundamental rights in Articles 21 and 22, as follows:


Articles 21 and 22 confer a fundamental right and give a fundamental guarantee. It is therefore the duty of the court to see that the right is kept fundamental and that the fullest scope is given to the guarantee. It is our duty to ensure that the right and the guarantee are not rendered illusory and meaningless. Therefore, wherever there is scope for difference of opinion on a matter of interpretation in this behalf, the interpretation which favours the subject must always be used because the right has been conferred upon him and it is the right which has been made fundamental, not the fetters and limitations with which it may be circumscribed by legislative action. It is true the full scope and content of the right cannot be determined without examining the boundaries within which it is to be confined, and I agree that in interpreting these provisions equal weight must be given to all the clauses; also that no one part can be treated with greater sanctity than the rest. But if, when all that is done, doubt still remains, then the doubt must, in my judgment, be resolved in favour of the subject and not of the State.

Brush aside for a moment the pettifogging of the law and forget for the nonce all the learned disputations about this and that, and ‘and’ or ‘or’, or ‘may’ and ‘must’. Look past the mere verbiage of the words and penetrate deep into the heart and spirit of the Constitution. What sort of State are we intended to be? Have we not here been given a way of life, the right to individual freedom, the utmost the State can confer in that respect consistent with its own safety? Is not the sanctity of the individual recognized and emphasized again and again? Is not our Constitution in violent contrast to those of States where the State is everything and the individual but a slave or a serf to serve the will of those who for the time being wield almost absolute power? I have no doubts on this score. I hold it therefore to be our duty, when there is ambiguity or doubt about the construction of any clause in this chapter on fundamental rights, to resolve it in favour of the freedoms which have been so solemnly stressed. Read the magnificent sweep of the preamble:

‘We, the people of India, having solemnly resolved to constitute India into a Sovereign Democratic Republic and to secure to all its citizens:—Justice, Liberty, Equality, Fraternity.’

Read the provisions of the chapter on fundamental rights:

‘All citizens shall have the right etc.



* * *


No person shall be deprived of his life or personal liberty except according to procedure established by law.



* * *


‘No person who is arrested shall be detained in custody without etc. . . .



* * *


No law providing for preventive detention shall authorize etc. unless—’

Read the provisions which circumscribe the powers of Parliament and prevent it from being supreme. What does it all add up to? How can it be doubted that the stress throughout is on the freedoms conferred and that the limitations placed on them are but regrettable necessities?*



The eloquence of this passage was further continued, stating:


I feel that the people of India chose for themselves the free way of life and that they entrusted to Parliament, which represents their will, the duty of satisfying itself that any limitations hereafter to be placed on the freedoms conferred are necessary and essential and that these limitations will not exceed such limits as Parliament itself shall determine solemnly and deliberately, after anxious scrutiny and dutiful care. I cannot bring myself to believe that the framers of our Constitution intended that the liberties guaranteed should be illusory and meaningless or that they could be toyed with by this person or that. They did not bestow on the people of India a cold, lifeless, inert mass of malleable clay but created a living organism, breathed life into it and endowed it with purpose and vigour so that it should grow healthily and sturdily in the democratic way of life, which is the free way. In the circumstances, I prefer to decide in favour of the freedom of the subject.

I am construing a Constitution which was hammered out solemnly and deliberately after the most mature consideration and with the most anxious care. I feel bound, therefore, when there is ambiguity or doubt, to resolve it in favour of what I conceive to be the free way of a Sovereign Democratic Republic. After all, who framed the Constitution and for whose benefit was it made?—not just for those in brief authority, not only for lawyers and dialecticians but for the common people of India. It should therefore be construed, when that can be done without doing violence to the language employed, in a simple straightforward way so that it makes sense to the man in the street, so that the common people of the land can follow and understand its meaning. To my mind, the whole concept of the Constitution is that after years of bitter struggle the citizens of India are assured that certain liberties shall be guaranteed to them and that these liberties shall not be curtailed beyond limits which they and all the world can know and which can only be fixed by the highest authority in the land, Parliament itself, directly and specifically after affording opportunity for due deliberation in that august body.*



Echoes of the Bastille prison in Paris at the time of the French Revolution, which caused Dickens to write A Tale of Two Cities and of Dr Alexandre Manette, rotting therein in solitary confinement (and losing his mind as a result), are then beautifully brought out in the following passage:


Looked straight in the face, what does the decision of the majority upholding the validity of Section 11(1) import if it is pushed to its logical conclusion? To me it spells just this. The Constitution tells all persons resident in the land—

Here is the full extent of your liberty so far as the length of detention is concerned. We guarantee that you will not be detained beyond three months unless Parliament otherwise directs, either generally or in your particular class of case; but we empower Parliament to smash the guarantee absolutely if it so chooses without let or hindrance, without restriction. Though we authorize Parliament to prescribe a maximum limit of detention if it so chooses, we place no compulsion on it to do so and we authorize it to pass legislation which will empower any person or authority Parliament chooses to name, right down to a police constable, to arrest you and detain you as long as he pleases, for the duration of your life if he wants, so that you may linger and rot in jail till you die, as did men in the Bastille.*



Quoting from Justice Holmes, this great judge then concluded:


It is perhaps ironical that I should struggle to uphold these freedoms in favour of a class of persons who if rumour is to be accredited and if the list of their activities furnished to us is a true guide, would be the first to destroy them if they but had the power. But I cannot allow personal predilections to sway my judgment of the Constitution. As Lord Justice Scrutton remarked in Rex v. Home Secretary—

‘It is, indeed, one test of belief in principles if you apply them to cases with which you have no sympathy at all.’

and as Mr Justice Holmes of the United States Supreme Court said, speaking of the American Constitution.

‘If there is any principle of the Constitution that more imperatively calls for attachment than any other it is the principle of free thought not free thought for those who agree with us but freedom for the thought that we hate.’

I respectfully dissent from the majority view and consider that Section 11(1) is ultra vires. It follows, in my view, that the present detentions are bad. I am of opinion that the petitioners in these cases are entitled to immediate release.†



The very paragraph quoted above in E.P. Royappa also referred to Justice Bose’s expression of Article 14 being a ‘way of life’. Bose J.’s dissent in this case was also referred to with approval by Mahajan, J., who dissented in Dattatreya Moreshwar Pangarkar v. State of Bombay and Ors. (1952),‡ as follows:


In S. Krishnan v. State of Madras, the question of the validity of Section 11 was again examined. The court took the view that the section was good. Bose, J. dissenting held that the section was bad as it provided for an indefinite period of detention. Patanjali Sastri, J., as he then was, and with whom the learned Chief Justice agreed as to the validity of the section observed as follows:

‘The objection to the validity of Section 11(1) can be disposed of in a few words. The argument is that the discretionary power given to the appropriate Government under that sub-section to continue the detention ‘for such period as it thinks fit’ authorizes preventive detention for an indefinite period, which is contrary to the provisions of Article 22(4). But, if, as already observed, the new Act is to be in force only up to 1 April 1952, and no detention under the Act can continue thereafter the discretionary power could be exercised only subject to that overall limit.’

In the same case while upholding the validity of Section 11, I made the following observations:

‘It may be pointed out that parliament may well have thought that it was unnecessary to fix any maximum period of detention in the new statute which was of a temporary nature and whose own tenure of life was limited to one year. Such temporary statutes cease to have any effect after they expire, they automatically come to an end at the expiry of the period for which they have been enacted and nothing further can be done under them. The detention of the petitioners therefore is bound to come to an end automatically with the life of the statute and in these circumstances Parliament may well have thought that it would be wholly unnecessary to legislate and provide a maximum period of detention for those detained under this law.’

The point for decision in that case was whether it was necessary while enacting the Preventive Detention Act to fix a maximum period for the detention of a person as contemplated by Article 22(7) of the Constitution, and whether for want of such fixation the statute was void. That contention was negatived. The point that arises for determination in the present case, however, is whether the Government when making an order under Section 11 of the Act has got to specify a period for the continuance of the detention. The question as to the meaning of the words ‘such period as it thinks fit’ was neither argued nor decided in either of the cases mentioned above. The result of the above decisions to my mind is this that Section 11 does not provide for an indefinite period of detention and is not bad on that ground, though Bose, J. took a contrary view. The section in view of these decisions should read thus:

‘In any case where the Advisory Board has reported that there is in its opinion sufficient cause for the detention of a person, the appropriate Government may confirm the detention order and continue the detention of the person concerned for such period as it thinks fit (but not beyond the period of the life of the Act itself).’

Within the period of the life of the Act the Government can fix any period for the duration of the detention. The words ‘such period as it thinks fit’, in my opinion, oblige the Government to fix a period of the detention of the person concerned within the overall limit of the period of the life of the Act. The Government must make up its mind and decide in each individual case after the receipt of the report of the Advisory Board whether a particular detenu has to be kept in detention for the whole of the overall period, or for any period shorter than that. It cannot be presumed that every case requires detention for the maximum period. That decision is however subject to review and alteration before the time originally determined runs out.*



3.	State of West Bengal v. Anwar Ali Sarkar (1952)

In State of West Bengal v. Anwar Ali Sarkar (1952),† the constitutional validity of the West Bengal Special Courts Act of 1950 came up for consideration, in which the state government was empowered to refer ‘cases’, ‘offences’ or ‘classes of cases’ or ‘classes of offences’ to a special court constituted under the act. A majority of the court held that Section 5(1) of the West Bengal Special Courts Act, 1950, contravened Article 14 of the Constitution of India and was void, with Patanjali Sastri, J. dissenting. Separate judgments were written by Fazl Ali, J., Mahajan, J. Mukherjea, J., Das, J. and Chandrashekhar Aiyar, J. Bose, J. dissented, holding the entire act to be discriminatory, and hit by Article 14 of the Constitution of India.

In Bose, J.’s classic judgment, the expression ‘equality before the law’ was dissected word for word, and explained as follows:


Take first the words ‘equality before the law’. It is to be observed that equality in the abstract is not guaranteed but only equality before the law. That at once leads to the question, what is the law, and whether ‘the law’ does not draw distinctions between man and man and make for inequalities in the sense of differentiation? One has only to look to the differing personal laws which are applied daily to see that it does; to trusts and foundations from which only one particular race or community may benefit, to places of worship from which all but members of particular faith are excluded, to cemeteries and towers of silence which none but the faithful may use, to the laws of property, marriage and divorce. All that is part and parcel of the law of the land and equality before it in any literal sense is impossible unless these laws are swept away, but that is not what the Constitution says, for these very laws are preserved and along with equality before the law is also guaranteed the right to the practice of one’s faith.

Then, again, what does ‘equality’ mean? All men are not alike. Some are rich and some are poor. Some by the mere accident of birth inherit riches, others are born to poverty. There are differences in social standing and economic status. High sounding phrases cannot alter such fundamental facts. It is therefore impossible to apply rules of abstract equality to conditions which predicate inequality from the start; and yet the words have meaning though in my judgment their true content is not to be gathered by simply taking the words in one hand and a dictionary in the other, for the provisions of the Constitution are not mathematical formulae which have their essence in mere form. They constitute a framework of government written for men of fundamentally differing opinions and written as much for the future as the present. They are not just pages from a textbook but form the means of ordering the life of a progressive people. There is consequently grave danger in endeavouring to confine them in watertight compartments made up of ready-made generalizations like classification. I have no doubt those tests serve as a rough and ready guide in some cases but they are not the only tests, nor are they the true tests on a final analysis.

What, after all, is classification? It is merely a systematic arrangement of things into groups or classes, usually in accordance with some definite scheme. But the scheme can be anything and the laws which are laid down to govern the grouping must necessarily be arbitrarily selected; also granted the right to select, the classification can be as broad-based as one pleases, or it can be broken down and down until finally just one solitary unit is divided off from the rest. Even those who propound this theory are driven to making qualifications. Thus, it is not enough merely to classify but the classification must not be ‘discriminatory’, it must not amount to ‘hostile action’, there must be ‘reasonable grounds for distinction’, it must be ‘rational’ and there must be no ‘substantial discrimination’. But what then becomes of the classification? and who are to be the judges of the reasonableness and the substantiality or otherwise of the discrimination? And, much more important, whose standards of reasonableness are to be applied?—the judges?—the government’s?—or that of the mythical ordinary reasonable man of law which is no single man but a composite of many men whose reasonableness can be measured and gauged even though he can neither be seen nor heard nor felt? With the utmost respect I cannot see how these vague generalizations serve to clarify the position. To my mind they do not carry us one whit beyond the original words and are no more satisfactory than saying that all men are equal before the law and that all shall be equally treated and be given equal protection. The problem is not solved by substituting one generalization for another.*



An interesting example is then given of a classification which may be scientific, and whose intention is good, but would yet be so arbitrary that it could not pass muster, with a judge striking it down after making a value judgment that such classification is unfair and improper. This was stated as follows:


I can conceive of cases where there is the utmost good faith and where the classification is scientific and rational and yet which would offend this law. Let us take an imaginary case in which a State legislature considers that all accused persons whose skull measurements are below a certain standard, or who cannot pass a given series of intelligence tests, shall be tried summarily whatever the offence on the ground that the less complicated the trial the fairer it is to their sub-standard of intelligence. Here is classification. It is scientific and systematic. The intention and motive are good. There is no question of favouritism, and yet I can hardly believe that such a law would be allowed to stand. But what would be the true basis of the decision? Surely simply this that the judges would not consider that fair and proper. However much the real ground of decision may be hidden behind a screen of words like ‘reasonable’, ‘substantial’, ‘rational’ and ‘arbitrary’ the fact would remain that judges are substituting their own judgment of what is right and proper and reasonable and just for that of the legislature; and up to a point that, I think, is inevitable when a judge is called upon to crystallize a vague generality like Article 14 into a concrete concept.*



Reflecting his constitutional vision, which—as also noted above—was indelibly moulded by the freedom struggle, the learned judge found:


I find it impossible to read these portions of the Constitution without regard to the background out of which they arose. I cannot blot out their history and omit from consideration the brooding spirit of the times. They are not just dull, lifeless words static and hide-bound as in some mummified manuscript, but, living flames intended to give life to a great nation and order its being, tongues of dynamic fire, potent to mould the future as well as guide the present. The Constitution must, in my judgment, be left elastic enough to meet from time to time the altering conditions of a changing world with its shifting emphasis and differing needs. I feel therefore that in each case judges must look straight into the heart of things and regard the facts of each case concretely much as a jury would do; and yet, not quite as a jury, for we are considering here a matter of law and not just one of fact: Do these ‘laws’ which have been called in question offend a still greater law before which even they must bow?

Doing that, what is the history of these provisions? They arose out of the fight for freedom in this land and are but the endeavour to compress into a few pregnant phrases some of the main attributes of a sovereign democratic republic as seen through Indian eyes. There was present to the collective mind of the Constituent Assembly, reflecting the mood of the peoples of India, the memory of grim trials by hastily constituted tribunals with novel forms of procedure set forth in ordinances promulgated in haste because of what was then felt to be the urgent necessities of the moment. Without casting the slightest reflection on the judges and the courts so constituted, the fact remains that when these tribunals were declared invalid and the same persons were retried in the ordinary courts, many were acquitted, many who had been sentenced to death were absolved. That was not the fault of the judges but of the imperfect tools with which they were compelled to work. The whole proceedings were repugnant to the peoples of this land and, to my mind, Article 14 is but a reflex of this mood.

What I am concerned to see is not whether there is absolute equality in any academical sense of the term but whether the collective conscience of a sovereign democratic republic can regard the impugned law, contrasted with the ordinary law of the land, as the sort of substantially equal treatment which men of resolute minds and unbiassed views can regard as right and proper in a democracy of the kind we have proclaimed ourselves to be. Such views must take into consideration the practical necessities of government, the right to alter the laws and many other facts, but in the forefront must remain the freedom of the individual from unjust and unequal treatment, unequal in the broad sense in which a democracy would view it. In my opinion, ‘law’ as used in Article 14 does not mean the ‘legal precepts which are actually recognized and applied in the tribunals of a given time and place’ but ‘the more general body of doctrine and tradition from which those precepts are chiefly drawn, and by which we criticize them.’ (Dean Pound in 34 Harvard Law Review 449 at 452).*



In a celebrated passage, Bose, J.’s vision of the Constitution being for the common man, and how it must be so interpreted that the common man can understand what the constitution is all about, was then felicitously put forth as follows:


It may be that justice would be fully done by following the new procedure. It may even be that it would be more truly done. But it would not be satisfactorily done, satisfactory that is to say, not from the point of view of the governments who prosecute, but satisfactory in the view of the ordinary reasonable man, the man in the street. It is not enough that justice should be done. Justice must also be seen to be done and a sense of satisfaction and confidence in it engendered. That cannot be when Ramchandra is tried by one procedure and Sakharam, similarly placed, facing equally serious charges, also answering for his life and liberty, by another which differs radically from the first.

The law of the Constitution is not only for those who govern or for the theorist, but also for the bulk of the people, for the common man for whose benefit and pride and safeguard the Constitution has also been written. Unless and until these fundamental provisions are altered by the constituent processes of Parliament they must be interpreted in a sense which the common man, not versed in the niceties of grammar and dialectical logic, can understand and appreciate so that he may have faith and confidence and unshaken trust in that which has been enacted for his benefit and protection.

Tested in the light of these considerations, I am of opinion that the whole of the West Bengal Special Courts Act of 1950 offends the provisions of Article 14 and is therefore bad. When the froth and the foam of discussion is cleared away and learned dialectics placed on one side, we reach at last the human element which to my mind is the most important of all. We find men accused of heinous crimes called upon to answer for their lives and liberties. We find them picked out from their fellows, and however much the new procedure may give them a few crumbs of advantage, in the bulk they are deprived of substantial and valuable privileges of defence which others, similarly charged, are able to claim. It matters not to me, nor indeed to them and their families and their friends, whether this be done in good faith, whether it be done for the convenience of government, whether the process can be scientifically classified and labelled, or whether it is an experiment in speedier trials made for the good of society at large. It matters not how lofty and laudable the motives are. The question with which I charge myself is, can fair-minded, reasonable unbiassed and resolute men, who are not swayed by emotion or prejudice, regard this with equanimity and call it reasonable, just and fair, regard it as that equal treatment and protection in the defence of liberties which is expected of a sovereign democratic republic in the conditions which obtain in India today? I have but one answer to that. On that short and simple ground I would decide this case and hold the Act bad.*



4.	Syed Qasim Razvi v. State of Hyderabad (1953)

In Syed Qasim Razvi v. State of Hyderabad (1953),† what arose before the court was the constitutional validity of the Special Tribunal Regulation (V of 1358-F, Hyderabad), under which, a trial which was started before the commencement of the Constitution continued after that date, resulting in the conviction of the petitioner. A majority of the court, in a judgment delivered by Mukherjea, J., on behalf of himself and two other learned judges, held that the aforesaid regulations, and the trial conducted thereunder, do not violate Article 14, inter alia, only because of a direction to conduct proceedings in English which were not understood by the alleged criminal. In any case, if the accused did not get a fair trial, or was prejudiced in their defence, since these matters could be raised in appeal, they do not infract any fundamental right. Bose, J. and Ghulam Hasan, J. dissented. Bose, J. set out the three questions that arose in this case as follows:


This, to my mind, involves consideration of three distinct things: (1) does the Regulation itself, or any part of it, contravene Article 14(1)(2) does the order made on the strength of the Regulation do so? and (3) does the procedure adopted by the Tribunal do so?*



The learned judge then proceeded as follows:


I now proceed to consider whether this Regulation could have been upheld as good law if it had been promulgated after the Constitution; and here it is necessary to emphasize that in testing the validity of a law it is irrelevant to consider what has been done under it, for a law is either constitutional or not and its validity or otherwise cannot depend upon what has been accomplished under its provisions. That, to my mind, is self-evident, but it also seems to follow from that portion of the majority decision in the West Bengal case which is summarized in Headnote (ii) at p. 285 and Headnote (v) at p. 286.†
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However, all that is based on the classification hypothesis of which I am not enamoured. I prefer to found on the narrower issue, namely, was there discrimination in fact and did it continue after the Constitution? The most glaring instance of this lies in the fact that the proceedings were conducted in the English language whereas Urdu is the language of the courts in Hyderabad, at any rate in practice. One of the appellants knows English but at least one does not and a third has only a smattering knowledge of it. That of course would not have mattered much had the court language in that area been English, for in that event there would have been no discrimination. It would only have been one of the accidents of fortune which befall many an accused who is tried in an area where the court language is one which he does not understand. But when the de facto language of the courts is his own mother tongue and all other Urdu knowing persons in that area are tried in the language which they and he understand and he alone is discriminated against by being sent for trial to a court whose proceedings are conducted in a language which he does not know, or, at best, understands but imperfectly, the matter assumes a very different hue.*
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I still prefer to base broadly on what I called, in an earlier case, the social conscience of a sovereign democratic republic as seen through Indian eyes and as reflected in the Constitution of India. The judges of the land are the keepers and interpreters of that conscience even as the Lord Chancellor was, and in theory still is, the keeper of the King’s conscience in England. I can find no more difficulty in determining a case along these lines than do Judges and Juries who are called upon to apply the standards of a reasonable man to a given case where that is required. In my view, there is something fundamentally wrong in guaranteeing a man equality before the law with one hand and with the other permitting an arbitrary discrimination which could not have been supported after the Constitution to continue after it just because it had commenced at an earlier date. There is to my mind something grotesquely fantastic in insisting on Urdu knowing counsel in a tribunal whose proceedings are to be conducted in English and at the same time rigidly excluding counsel who do not know Urdu and who do know English. It may be that these are the rules of the Hyderabad Bar but that is based on the assumption that the language of the courts is Urdu. If the one rule can be waived or relaxed or altered, so also can the other. To apply both at the same time makes, in my judgment, for the type of discrimination which Article 14 forbids, for either Urdu has special significance in this area or it is an unimportant fact. If it is material and important, then we have grave discrimination. If it is not, then again there is grave discrimination in not allowing the accused counsel of his choice which others similarly situated could claim, on the sole ground that the counsel chosen knows the language in which the proceedings are to be conducted and does not know another language which is not the court language for the purposes of this special trial.*



Therefore, in the opinion of the learned judge the conviction should have been set aside, and a fresh trial in accordance with the normal procedure of the state ought to have been ordered.

In Basheshar Nath v. CIT, Delhi & Rajasthan and Anr. (1959),† S.R. Das C.J. and Kapur J. held that the fundamental right contained in Article 14 of the Constitution could not be waived under any circumstance. Justices Bhagwati and Subba Rao, in separate judgments, went further—they said all fundamental rights could not be waived. S.K. Das, J. was of the view that it all depended upon the fundamental right in question—if it was for the benefit of the individual, it was subject to waiver; but if it was in the general public interest, it was not. In Justice S.K. Das’s judgment, Bose J.’s dissenting view in Syed Qasim Razvi was referred to as follows:


In our view the ratio of the majority decision in Syed Qasim Razvi case has no application in the case under our consideration, and the principle which applies is what was laid down in Lachmandas case [(1955) 1 SCR 613]. The majority decision in Syed Qasim Razvi case proceeded on the finding (to quote the words of Mukherjea, J., who delivered the majority judgment) that ‘although there were deviations in certain particulars, the accused had substantially the benefit of a normal trial’. The minority judgments, however, very pertinently pointed out that the discriminatory provisions were an integral part of the regulation under which the accused person in that case was tried and in fact the discriminatory provisions were applied. Bose, J. (as he then was) expressed the view (at p. 618) ‘that in testing the validity of a law, it is irrelevant to consider what has been done under it, for a law is either constitutional or not and the validity or otherwise cannot depend upon what has been accomplished under its provisions.’

It is, we think, unnecessary to go into the controversy which arises out of the two views expressed above. For the present case, it is sufficient to say that (1) the discriminatory provisions are an integral part of the procedure prescribed under the Act which cannot be separated from the rest; and (2) we are satisfied that the report which led to the settlement was made by the Investigation Commission in pursuance of and as a direct result of the discriminatory procedure which it followed. Indeed, the Investigation Commission followed the only procedure of investigation prescribed under the Act, which was a drastic and summary procedure, and if that procedure became void on the coming into force of the Constitution, the jurisdiction of the Investigation Commission practically came to an end (see Lachmandas’s case).*



5.	Keshav Mills Ltd. v. Commissioner of Income-Tax, Bombay (1953)

In Keshav Mills Ltd. v. Commissioner of Income-Tax, Bombay (1953),† Sections 4(1)(a), 4(1)(c) and 13 of the Indian Income Tax Act, 1922, came up for consideration. A non-resident company manufactured textile goods outside British India, and sold the goods ‘ex mills’. The company maintained its accounts according to the mercantile system, and debited R & Co.—a firm which guaranteed the sale price of goods sold ex mills by the company to purchasers at Ahmedabad—with the price of the goods sold, and credited the sales account with the amount of the bills. R & Co. collected the amounts of the bills from the purchasers on behalf of the company and credited the sums realized in the company’s account with banks at Ahmedabad, and also disbursed them to the creditors of the company within British India. The question which arose before the court was whether any sales and, resultantly, profits, were made within British India, so as to render the company liable to tax. The majority judgment of Bhagwati, J., on behalf of himself and three learned judges, held that sales had taken place within British India through agents, as a result of which the non-resident company would be liable to pay tax under Section 4(1)(a) of the act.

In a dissenting judgment, Bose, J. set out what he considered to be the correct method of construction of fiscal statues, as follows:


Now, applying Section 4(1)(c), the question is where do the profits and gains arise or accrue in a case like the present? This is not free from difficulty and various views have been, and can be, taken. But as these expressions have not been defined and as they are not words of art, I think they should be construed in their ordinary meaning which businessmen would ordinarily and easily understand in a business transaction.*



With this, Bose, J. stressed the fact that the mercantile system of accounting was followed and that therefore no sale can be said to have taken place within British India, as a non-resident company cannot be taxed under Section 4(1)(a), but only under 4(1)(c), which speaks of amounts accruing or arising to such company, which did not happen in this case.

6.	State of Bombay v. The United Motors (India) Ltd (1953)

This dissenting judgment of Bose, J. in State of Bombay v. The United Motors (India) Ltd (1953)† has been discussed extensively in chapters III and IV.

7.	Kedar Nath Bajoria v. State of West Bengal (1954)

In Kedar Nath Bajoria v. State of West Bengal (1954),‡ the West Bengal Criminal Law Amendment (Special Courts) Act, 1949, which constituted special courts to try special kinds of offences, was the subject matter of the challenge. The majority judgment of Patanjali Sastri, C.J. upheld the said act. Bose, J. set out why it was his duty to dissent in such a matter, as follows:


It is with the deepest regret that I again find myself, compelled to dissent. While this was still virgin land there was wide scope for many different points of view, but as decision has followed decision the room for divergencies of view has narrowed down to a small field. I respectfully and loyally accept the decisions of this court which have gone before and I have no desire to reopen matters which must now be taken to be settled. But these fundamental provisions of the Constitution are, in my opinion, of such deep and far-reaching importance and my views about them are so strong that I cannot in all conscience yield a single inch of ground except where compelled to do so. So far as I am concerned, the only point in this case is where and how far the matters which arise for decision here have been settled by previous authority.*
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I am not concerned here with reasonableness in any abstract sense, nor with the convenience of administration nor even with the fact, which may well be the case here, that this will facilitate the administration of justice. The solemn duty with which I am charged is to see whether this infringes the fundamental provisions of the Constitution; and though I recognize that there is room for divergences of view, as indeed there must be in the case of these loosely worded provisions, and deeply though I respect the views of my colleagues, I am nevertheless bound in the conscientious discharge of my duty to set out my own strong views so long as there is, in my opinion, scope still left for a divergence of view.†



The learned judge then referred to the arbitrary and despotic powers that the Star Chamber exercised in the reign of the Stuart Kings in England, and concluded, stating:


I feel all this is fraught with the gravest danger. We cannot have Star Chambers or their prototypes in this land; not that these tribunals have any resemblance to Star Chambers as yet. But we are opening a dangerous door and paving a doubtful road. If we wish to retain the fundamental liberties which we have so eloquently proclaimed in our Constitution and remain a free and independent people walking in the democratic way of life, we must be swift to scotch at the outset tendencies which may easily widen, as precedent is added to precedent, into that which in the end will be the negation of freedom and equality. To this extent and with the deepest regret I express my respectful dissent.*



Bose J.’s dissent was referred to in Kangsari Haldar and Anr. v. State of West Bengal (1960)† by the majority judgment of Gajendragadkar, J., as follows:


In 1953 a similar problem was posed before this Court for its decision. This time it was Section 4(1) of the West Bengal Criminal Law Amendment (Special Courts) Act, 1949, which was challenged in Kedar Nath Bajoria case. This Act had been passed to provide for the more speedy and more effective punishment of certain offences because the legislature thought that it was expedient to provide for the more speedy trial and more effective punishment of certain offences which were set out in the Schedule annexed to the Act. Section 4(1) authorized the Provincial Government to allot cases for trial to a Special Judge by notification as well as transfer cases from one Special Judge to another or to withdraw any case from the jurisdiction of the Special Judge or make such modifications in the description of a case as may be considered necessary. Pronouncing the majority judgment in that case Patanjali Sastri, C.J., elaborately considered the earlier decisions of this Court to which we have already referred, applied the tests laid down therein, and held that Section 4 of the Act was valid and that the special court had jurisdiction to try and convict the appellants. Bose, J., however, did not agree and recorded his dissent with deepest regret. In dealing with the merits of the controversy raised before the Court Patanjali Sastri, C.J., referred to the fact that according to the dissenting view ‘the decision of the majority in the case of Kathi Raning Rawat v. State of Saurashtra marked a retreat from the position taken up by the majority in the earlier case of Anwar Ali Sarkar’. He, however, added that the Saurashtra case ‘would seem to lay down the principle that if the impugned legislation indicates the policy which inspired it and the object which it seeks to attain, the mere fact that the legislation does not itself make a complete and precise classification of the persons or things to which it is to be applied, but leaves the selective application of the law to be made by the executive authority in accordance with the standard indicated or the underlying policy and object disclosed is not a sufficient ground for condemning it as arbitrary and, therefore, obnoxious to Article 14’.*



In R.C. Poudyal v. Union of India and Ors. (1994),† the two questions that arose in the case were set out in the dissenting judgment of L.M. Sharma, C.J., as follows:


1. The two constitutional questions of vital importance which arise in this case are: (i) whether a seat can be earmarked at all in the Legislature of a State after its complete merger in India for a representative of a group of religious institutions to be elected by them, and (ii) whether seats can be reserved in favour of a particular tribe far in excess of its population. My answer to both the questions is in the negative.



The majority judgment delivered by Venkatachaliah, J., on behalf of himself, Verma J. and J. Reddy, J., ultimately dismissed the writ petitions which challenged the constitutionality of the reservation of twelve seats for Sikkimese of Bhutia-Lepcha origin in the state legislative assembly of Sikkim under Article 371-F(f) of the Constitution, read with Section 7(1-A)(a) of the Representation of the People Act, 1951, holding:


126. An examination of the constitutional scheme would indicate that the concept of ‘one person one vote’ is in its very nature considerably tolerant of imbalances and departures from a very strict application and enforcement. The provision in the Constitution indicating proportionality of representation is necessarily a broad, general and logical principle but not intended to be expressed with arithmetical precision. Articles 332(3-A) and 333 are illustrative instances. The principle of mathematical proportionality of representation is not a declared basic requirement in each and every part of the territory of India. Accommodations and adjustments, having regard to the political maturity, awareness and degree of political development in different parts of India, might supply the justification for even non-elected Assemblies wholly or in part, in certain parts of the country. The differing degrees of political development and maturity of various parts of the country, may not justify standards based on mathematical accuracy. Articles 371-A a special provision in respect of State of Nagaland, 239-A and 240 illustrate the permissible areas and degrees of departure. The systemic deficiencies in the plenitude of the doctrine of full and effective representation has not been understood in the constitutional philosophy as derogating from the democratic principle. Indeed, the argument in the case, in the perspective, is really one of violation of the equality principle rather than of the democratic principle. The inequalities in representation in the present case are an inheritance and compulsion from the past. Historical considerations have justified a differential treatment.

127. Article 371-F(f) cannot be said to violate any basic feature of the Constitution such as the democratic principle.

128. From 1975 and onwards, when the impugned provisions came to be enacted, Sikkim has been emerging from a political society and monarchical system into the mainstream of a democratic way of life and an industrial civilization. The process and pace of this political transformation is necessarily reliant on its institutions of the past. Mere existence of a Constitution, by itself, does not ensure constitutionalism or a constitutional culture. It is the political maturity and traditions of a people that import meaning to a Constitution which otherwise merely embodies political hopes and ideals. The provisions of clause (f) of Article 371-F and the consequent changes in the electoral laws were intended to recognize and accommodate the pace of the growth of the political institutions of Sikkim and to make the transition gradual and peaceful and to prevent dominance of one section of the population over another on the basis of ethnic loyalties and identities. These adjustments and accommodations reflect political expediencies for the maintenance of social equilibrium. The political and social maturity and economic development might in course of time enable the people of Sikkim to transcend and submerge the ethnic apprehensions and imbalances and might in future—one hopes sooner—usher in a more egalitarian dispensation. Indeed, the impugned provisions, in their very nature, contemplate and provide for a transitional phase in the political evolution of Sikkim and are thereby essentially transitional in character.
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131. We are of the view that the impugned provisions have been found in the wisdom of Parliament necessary in the admission of strategic border-State into the Union. The departures are not such as to negate fundamental principles of democracy.



Agrawal, J., partly dissenting, referred to the dissenting judgment of Bose, J. in Kedar Nath Bajoria as follows:


207. It is no doubt true that the impugned provisions, relate to only one seat out of 32 seats in the Legislative Assembly of Sikkim. But the potentialities of mischief resulting from such provisions cannot be minimized. The existence of such provisions is bound to give rise to similar demands by followers of other religions and revival of the demand for reservation of seats on religious grounds and for separate electorates which was emphatically rejected by the Constituent Assembly. It is a poison which, if not eradicated from the system at the earliest, is bound to eat into the vitals of the nation. It is, therefore, imperative that such provision should not find place in the statute book so that further mischief is prevented and the secular character of the Republic is protected and preserved. While dealing with fundamental liberties, Bose, J., in Kedar Nath Bajoria v. State of W.B. has struck a note of caution:

‘If we wish to retain the fundamental liberties which we have so eloquently proclaimed in our Constitution and remain a free and independent people walking in the democratic way of life, we must be swift to scotch at the outset tendencies which may easily widen, as precedent is added to precedent, into that which in the end will be the negation of freedom and equality.’

208. Similar caution is called for to preserve the secular character of the Republic.



8.	Biswambhar Singh v. State of Orissa (1954)

The question which arose in Biswambhar Singh v. State of Orissa (1954)* was whether certain zamindars were ‘intermediaries’ holding an estate within the meaning of Sections 2(g) and 2(h) of the Orissa Estates Abolition Act, 1952. The majority judgment, delivered by Das, J., on behalf of three learned judges, held that the appellant was an intermediary as so defined, and that therefore the state government had jurisdiction to issue a notification under Section 3 of the aforesaid act, declaring that the estate had passed to and become vested in the state. Bose, J., on behalf of himself and Mahajan, J., differed, stating:


The result is that there is no deed or other instrument within whose meaning the petitioners can be said to be the kind of zamindars which are ‘true intermediaries’, and we so hold. It follows that the petitioners are not ‘intermediaries’ within the meaning of Section 2(h). If they are not ‘intermediaries’, then their lands are not an ‘estate’ within the meaning of Section (2)(g) and so cannot be taken over by the State of Orissa under Section 3.†



9.	State of Uttar Pradesh v. Mohammad Nooh (1958)

The question which arose in State of Uttar Pradesh v. Mohammad Nooh (1958)‡ was whether Article 226 of the Constitution of India could be held to be retrospective, so as to be available to quash an order of dismissal passed before the commencement of the Constitution. Applying the doctrine of merger, the majority judgment of S.R. Das, C.J., speaking on behalf of himself and three other learned judges, held that the order of dismissal passed on 20 April 1948 could not be said to have merged in an order in appeal dated 7 May 1949, and in an order in revision dated 22 April 1950, which were both passed only after the Constitution came into force. Since the original order of dismissal was operative on its own strength, a writ of certiorari quashing such order could not be issued under Article 226 of the Constitution as the order was passed before Article 226 came into force.

Bose, J. differed. He looked at the problem in a broad liberal manner as follows:


The very wide powers conferred on the High Courts by Article 226, and on this Court by Article 136, were given in order to ensure that justice is done in this land and that the Rule of Law prevails. I see no reason why any narrow or ultra technical restrictions should be placed on them. Justice should, in my opinion, be administered in our courts in a common-sense liberal way and be broad-based on human values rather than on narrow and restricted considerations hedged round with hairsplitting technicalities.
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I regard it as unduly narrow and restrictive to equate these broad-based constitutional privileges to highly technical procedural decision dealing with limitation and the merger of decrees. The question to my mind is not whether there has been merger but whether those proceedings can, on any broad and commonsense view, be regarded as still pending for the purposes of Article 226. If they would be so regarded when all is done after the Constitution (and about that I have no doubt), what conceivable justification is there for holding that they cannot in this case just because a part of the process had started before it?*



Having so held, the learned judge would therefore have applied Article 226 and dismissed the appeal.

This celebrated dissent was referred to with approval in S.S. Rathore v. State of M.P. (1989),* in a seven-judge-bench decision, overruling the majority judgment in Mohammad Nooh, stating that there is no distinction between a court and a tribunal, being the appellate or revisional authority, for the purpose of application of the doctrine of merger. Ranganath Misra, J.’s dissent referred to Bose J.’s dissent as follows:


10. In Mohammad Nooh’s case the question for consideration was whether the impugned order in the proceedings under Article 226 of the Constitution before the High Court was an order prior to the Constitution and, therefore, the High Court could not exercise its jurisdiction or was it one pending at the commencement of the Constitution and the revisional order being after the Constitution came into force, the writ petition would be maintainable. The majority, as also Bose, J. who otherwise differed, agreed that jurisdiction under Article 226 of the Constitution was not retrospective. The majority opinion, however, was that it would not be correct to say that the order of dismissal made on 20-4-1948 merged in the appellate order dated 7-5-1949, and both the orders in due course merged in the revisional order of 22-4-1950. The original order of dismissal was operative on its own strength. Bose, J., however, observed:

‘I see no reason why any narrow or ultra technical restrictions should be placed on them. Justice should, in my opinion be administered in our courts in a common sense liberal way and be broad-based on human values rather than on narrow and restricted considerations hedged round with hair-splitting technicalities . . .

The final order was passed after the Constitution on 22-4-1950. It is true that if it had been passed before the Constitution came into force on 26-1-1950, the petitioner would have had no remedy in the courts. But the Constitution breathed fresh life into this land and conferred precious rights and privileges that were not there before. Why should they be viewed narrowly? Why should not that which would have been regarded as still pending for present purposes, if all had been done after the Constitution, be construed in any different way when the final act, which is the decisive one for these purposes, was done after it?’

The problem in Mohammad Nooh case [1958 SCR 595] therefore, was different from what was for consideration in Goel case [1959 SCR 1148].
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14. The distinction adopted in Mohammad Nooh case between a court and a tribunal being the appellate or the revisional authority is one without any legal justification. Powers of adjudication ordinarily vested in courts are being exercised under the law by tribunals and other constituted authorities. In fact, in respect of many disputes the jurisdiction of the court is now barred and there is a vesting of jurisdiction in tribunals and authorities. That being the position, we see no justification for the distinction between courts and tribunals in regard to the principle of merger. On the authority of the precedents indicated, it must be held that the order of dismissal made by the Collector did merge into the order of the Divisional Commissioner when the appellant’s appeal was dismissed on 31-8-1966.



Likewise, in Union of India v. West Coast Paper Mills Ltd. (2004),* Bose J.’s dissent was referred to with approval, as follows:


27. In State of U.P. v. Mohd. Nooh Vivian Bose, J. held that justice should be done in a common-sense point of view stating:

‘17. I see no reason why any narrow or ultra-technical restrictions should be placed on them. Justice should, in my opinion, be administered in our courts in a common-sense liberal way and be broad-based on human values rather than on narrow and restricted considerations hedged round with hair-splitting technicalities.’

28. However, in that case also a distinction was sought to be made between a judgment of a ‘court’ and ‘tribunal’.

29. In S.S. Rathore v. State of M.P., noticing the earlier Constitution Benches’ decisions of this Court in Mohd. Nooh, Madan Gopal Rungta v. Secy. to the Govt. of Orissa, Collector of Customs v. East India Commercial Co. Ltd. as well as the three-Judge Bench of this Court in Somnath Sahu v. State of Orissa this Court observed:

‘14. The distinction adopted in Mohd. Nooh case between a court and a tribunal being the appellate or the revisional authority is one without any legal justification. Powers of adjudication ordinarily vested in courts are being exercised under the law by tribunals and other constituted authorities. In fact, in respect of many disputes the jurisdiction of the court is now barred and there is a vesting of jurisdiction in tribunals and authorities. That being the position, we see no justification for the distinction between courts and tribunals in regard to the principle of merger. On the authority of the precedents indicated, it must be held that the order of dismissal made by the Collector did merge into the order of the Divisional Commissioner when the appellant’s appeal was dismissed on 31-8-1966.’



With regard to an alternative remedy being the reason for exercising discretion against a petitioner under Article 226 of the Constituition of India, a recent judgment of this court in Maharashtra Chess Association v. Union of India (2019)* had this to say about Bose J.’s dissent in Mohammad Nooh:


24. The principle that the writ jurisdiction of a High Court can be exercised where no adequate alternative remedies exist can be traced even further back to the decision of the Constitution Bench of this Court in State of Uttar Pradesh v. Mohammad Nooh where Justice Vivian Bose observed:

‘10. In the next place it must be borne in mind that there is no rule, with regard to certiorari as there is with mandamus, that it will lie only where there is no other equally effective remedy. It is well established that, provided the requisite grounds exist, certiorari will lie although a right of appeal has been conferred by statute. (Halsbury’s Laws of England, 3rd Ed., Vol. 11, p. 130 and the cases cited there). The fact that the aggrieved party has another and adequate remedy may be taken into consideration by the superior court in arriving at a conclusion as to whether it should, in exercise of its discretion, issue a writ of certiorari to quash the proceedings and decisions of inferior courts subordinate to it and ordinarily the superior court will decline to interfere until the aggrieved party has exhausted his other statutory remedies, if any. But this rule requiring the exhaustion of statutory remedies before the writ will be granted is a rule of policy, convenience and discretion rather than a rule of law and instances are numerous where a writ of certiorari has been issued in spite of the fact that the aggrieved party had other adequate legal remedies.’

25. The mere existence of alternate forums where the aggrieved party may secure relief does not create a legal bar on a High Court to exercise its writ jurisdiction. It is a factor to be taken into consideration by the High Court amongst several factors. Thus, the mere fact that the High Court at Madras is capable of granting adequate relief to the Appellant does not create a legal bar on the Bombay High Court exercising its writ jurisdiction in the present matter.



10.	Parshotam Lal Dhingra v. Union of India (1958)

In Parshotam Lal Dhingra v. Union of India (1958),* Articles 310 and 311 of the Constitution of India came up for discussion before the court. The majority, speaking through Das, C.J. and three other learned judges, held that the order of reversion made against the petitioner did not amount to a reduction in rank within the meaning of Article 311(2) of the Constitution, and consequently declared that he was not entitled to the protection of that article. Bose, J. differed, holding:


In this case, the order of reversion dated 19-8-1953, is non-committal. It merely says that Shri Bishambar Nath Chopra is appointed to officiate in the appellant’s place and that on relief the appellant will revert to a lower rank. That in itself might be harmless but the order does not stand alone and though the various administrative notings are irrelevant, the General Manager’s remarks on them, which form the real foundation of the order, cannot be ignored because the sting lies there and the evil consequences of which I speak flow from them. They are really part and parcel of the order and the two must be read together. I say this because, quite obviously, the constitutional guarantees of Article 311 cannot be evaded by passing a non-committal order that is innocuous and at the same time making another order in secret that would have attracted Article 311 had it been made openly. I am not suggesting that that was done here or that the object was to evade Article 311 by a secret manoeuvre. All I am pointing out is that the consequences of Article 311 cannot be evaded by cleverly splitting up an order into two parts.
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It is here that I venture to dissent, with the very greatest respect, from My Lord’s construction of Article 311. If I read his judgment aright, I gather that his view, and that of my learned brothers, is that Article 311 is confined to the penalties prescribed by the various rules and that one must look to all the relevant rules to determine whether the order is intended to operate as a penalty or not. With deep respect, I do not think that the gist of the matter is either the form of the action or the procedure followed; nor do I think it is relevant to determine what operated in the mind of a particular officer. The real hurt does not lie in any of those things but in the consequences that follow and, in my judgment, the protections of Article 311 are not against harsh words but against hard blows. It is the effect of the order alone that matters; and in my judgment, Article 311 applies whenever any substantial evil follows over and above a purely ‘contractual one’. I do not think the article can be evaded by saying in a set of rules that a particular consequence is not a punishment or that a particular kind of action is not intended to operate as a penalty. In my judgment, it does not matter whether the evil consequences are one of the ‘penalties’ prescribed by the rules or not. The real test is, do they in fact ensue as a consequence of the order made?*



11.	K.S. Srinivasan v. Union of India (1958)

In K.S. Srinivasan v. Union of India (1958),† the petitioner was a government servant in a quasi-permanent status, and was ordered to carry the aforesaid status while officiating in a new appointment under a misapprehension, as the said post was itself kept in abeyance. The majority judgment delivered by S.K. Das, J., on behalf of himself and three other learned judges, held that the mistaken order cannot be given effect to, as the petitioner had no right to the post in question, and accordingly, his service was terminable under the Civil Service (Temporary Service) Rules, 1949. Bose, J. dissented. The learned judge held:


It is true that this was done under a mistake which was discovered at a later date but the mistake is that of Government and others cannot be made to suffer because of the unilateral mistake of Government. I had occasion to observe, while delivering the judgment of the Court in The Commissioner of Police, Bombay v. Gordhandas Bhanji, that—

Public orders, publicly made, in exercise of a statutory authority cannot be construed in the light of explanations subsequently given by the officer making the order of what he meant, or of what was in his mind, or what he intended to do ‘(and I add in this case, ‘what he subsequently discovered’). ‘Public orders made by public authorities are meant to have public effect and are intended to affect the actings and conduct of those to whom they are addressed and must be construed objectively with reference to the language used in the order itself.’

The principle underlying those observations applies with equal force here.

Here is a man who was in no way at fault. He had served faithfully in various capacities from 1-5-1946. His services were terminated on 3-9-1952, with effect from 6 October 1952. That was not his fault nor was it the fault of Government. It was just the fortunes of war. The post was ‘reduced’ and there was no more room for him. No one can quarrel with that.*
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The old technically rigid conceptions of contract and equity have given place in modern times to a juster appreciation of justice, and the fusion of law and equity in one jurisdiction has resulted in the emergence of a new equity in England more suited to modern ideas of human needs and human values. Lord Denning has cited instance after instance in his book The Changing Law to show how this has come about and how it is still in the process of formation, flexible and fluid with the drive behind to do real justice between man and man, and man and the State, rather than to continue to apply a set of ancient hide-bound technicalities gorged and fashioned in a wholly different world with a different conscience and very different evaluations of human dignity and human rights. At pp. 54 and 55 Lord Denning sums up this new orientation in legal thinking thus:

In coming to those decisions, the Courts expressly applied a doctrine of equity which says a court of equity will not allow a person to enforce his strict legal rights when it would be inequitable to allow him to do so.

This doctrine warrants the proposition that the courts will not allow a person to go back on a promise which was intended to be binding, intended to be acted on, and has in fact been acted on.’

I am not advocating sudden and wild departure from doctrines and precedents that have been finally settled but I do contend that we, the highest Court in the land giving final form and shape to the laws of this country, should administer them with the same breadth of vision and understanding of the needs of the times as do the Courts in England. The underlying principles of justice have not changed but the complex pattern of life that is never static requires a fresher outlook and a timely and vigorous moulding of old principles to suit new conditions and ideas and ideals. It is true that the Courts do not legislate but it is not true that they do not mould and make the law in their processes of interpretation.

Now, what was the position here when looked at broadly and fairly as an upright and just juryman of plain commonsense and understanding would do? Here was a man with several years of service and with no blemish on his conduct and reputation. He was about to lose his job. Government felt that that was hard and sought ways and means to right a wrong—not wrong in the legal sense, for no one was at fault, but wrong in the deeper understanding of men who look with sympathy at the lot of those who have to suffer for no fault of theirs. Government found, or thought they found, that they could put him in another post and they actually did so. They found that in his old post he had certain protections and they wanted and intended that he should continue to have them.*



Shakespeare’s Merchant of Venice is referred to in conclusion as follows:


Here is Government straining to temper justice with mercy and we, the Courts, are out Shylocking Shylock in demanding a pound of flesh, and why? because ‘t’is writ in the bond’. I will have none of it. All I can see is a man who has been wronged and I can see a plain way out. I would take it.†



12.	The Tata Iron & Steel Co., Ltd v. State of Bihar (1958)

Tata Iron & Steel Co., Ltd v. State of Bihar (1958)‡ deals with the theory of ‘territorial nexus’ as applicable to the Bihar Sales Tax Act, 1947, imposing tax on persons who are situated outside the state. The majority judgment delivered by Das, C.J. found sufficient territorial nexus so that the appellant, though situated outside the state of Bihar, would have to pay sales tax thereon. Bose, J. differed, stating:


That brings me to the next point, the situs of a sale. Now I know that this is a matter on which many different views are possible but what is clear to me is that a sale cannot have more than one situs. It is not a mystical entity that can be one in many and many in one at one and the same time, here, there and everywhere all at once: nor is it a puckish elf that pops up now here, now there and next everywhere. It is a very mundane business transaction, of the earth, earthy. It can have only one existence and one situs. Opinions may differ on where that is and how it is to be determined, but it is our duty, as the supreme authority on the law of the land, to choose one of those many views and say that that is the law of our land and that in India the situs is determined in this way or that and, having determined it, make it uniform for the whole country.*



In the picturesque language that follows, the learned judge drives home the point that territorial nexus must be of the entire entity that makes a sale, and not just of its constituent parts, as follows:


I would therefore reject the nexus theory in so far as it means that any one sale can have existence and entity simultaneously in many different places. The States may tax the sale but may not disintegrate it and, under the guise of taxing the sale in truth and in fact, tax its various elements, one its head and one its tail, one its entrails and one its limbs by a legislative fiction that deems that the whole is within its claws simply because, after tearing it apart, it finds a hand or a foot or a heart or a liver still quivering in its grasp. Nexus, of course, there must be but nexus of the entire entity that is called a sale, wherever it is deemed to be situate. Fiction again. Of course, it is fiction, but it is a fiction as to situs imposed by the Constitution Act and by the Supreme Court that speaks for it in these matters and only one fiction, not a dozen little ones.

My point is simple. If you are allowed to tax a dog it must be within the territorial limits of your taxable jurisdiction. You cannot tax it if it is born elsewhere and remains there simply because its mother was with you at some point of time during the period of gestation. Equally, after birth, you cannot tax it simply because its tail is cut off (as is often done in the case of certain breeds) and sent back to the fond owner, who lives in your jurisdiction, in a bottle of spirits, or clippings of its hair. There is a nexus of sorts in both cases but the fallacy lies in thinking that the entity is with you just because a part that is quite different from the whole was once there. So with a sale of a motor car started and concluded wholly and exclusively in New York or London or Timbuctoo. You cannot tax that sale just because the vendor lives in Madras, even if the motor car is brought there and even assuming there is no bar on international sales, for the simple reason that what you are entitled to tax is the sale, and neither the owner nor the car, therefore unless the sale is situate in your territory, there is no real nexus. And once it is determined objectively by the Constitution Act or in Supreme Court how and where the sale is situate, its situs is fixed and cannot be changed thereafter by a succession of State legislatures each claiming a different situs by the convenient fiction of deeming.*



The graphic description of a transaction of sale being metamorphosed into an animal, with all its different parts sought to be grasped by the various states in order to levy and collect tax on sales, was referred to by this court in Goodyear India Ltd. v. State of Haryana (1990)† as follows:


27. Taxable event is that which on its occurrence creates or attracts the liability to tax. Such liability does not exist or accrue at any earlier or later point of time. The identification of the subject-matter of a tax is to be found in the charging section. In this connection, one has to analyse the provisions of Section 9(2)(b) as well as Sections 9(1)(b) and 9(1)(c). Analysing the section, it appears to us that the two conditions specified, before the event of despatch outside the State as mentioned in Section 9(1)(b), namely, (i) purchase of goods in the State and (ii) using them for the manufacture of any other goods in the State, are only descriptive of the goods liable to tax under Section 9(1)(b) in the event of despatch outside the State. If the goods do not answer both the descriptions cumulatively, even though these are despatched outside the State of Haryana, the purchase of those goods would not be put to tax under Section 9(1)(b). The focal point in the expression ‘goods, the sale or purchase of which is liable to tax under the Act’, is the character and class of goods in relation to exigibility. In this connection, reference may be made to the observations of this Court in Andhra Sugars Ltd. v. State of Andhra Pradesh [(1968) 1 SCR 705: AIR 1968 SC 599: 21 STC 212]. On a clear analysis of the said section, it appears that Section 9(1)(b) has to be judged as and when liability accrues under that section. The liability to pay tax under this section does not accrue on purchasing the goods simpliciter, but only when these are despatched or consigned out of the State of Haryana. In all these cases, it is necessary to find out the true nature of the tax. Analysing the section, if one looks to the purchase tax under Section 9, one gets the conclusion that the section itself does not provide for imposition of the purchase tax on the transaction of purchase of the taxable goods but when further the said taxable goods are used up and turned into independent taxable goods, losing its original identity, and thereafter when the manufactured goods are despatched outside the State of Haryana and only then tax is levied and liability to pay tax is created. It is the cumulative effect of that event which occasions or causes the tax to be imposed; to draw a familiar analogy it is the last straw on the camel’s back.

28. In this connection, reference may be made to the observations of Justice Vivian Bose in Tata Iron and Steel Co. Ltd. v. State of Bihar, where he observed as follows:

‘I would therefore reject the nexus theory insofar as it means that any one sale can have existence and entity simultaneously in many different places. The States may tax the sale but may not disintegrate it, and, under the guise of taxing the sale in truth and in fact, tax its various elements, one its head and one its tail, one its entrails and one its limbs by a legislative fiction that deems that the whole is within its claws simply because, after tearing it apart, it finds a hand or a foot or a heart or a liver still quivering in its grasp. Nexus, of course, there must be but nexus of the entire entity that is called a sale, wherever it is deemed to be situate. Fiction again. Of course, it is fiction, but it is a fiction as to situs imposed by the Constitution Act and by the Supreme Court that speaks for it in these matters and only one fiction, not a dozen little ones.’

29. It is, therefore, necessary in all cases to find out what is the essence of the duty which is attracted. A taxable event is that which is closely related to imposition. In the instant section, there is such close relationship only with despatch. Therefore, the goods purchased are used in manufacture of new independent commodity and thereafter the said manufactured goods are despatched outside the State of Haryana. In this series of transactions the original transaction is completely eclipsed or ceases to exist when the levy is imposed at the third stage of despatch of manufacture. In the instant case the levy has no direct connection with the transaction of purchase of raw materials, it has only a remote connection of lineage. It may be indirectly and very remotely connected with the transaction of the purchase of raw material wherein the present levy would lose its character of purchase tax on the said transaction.



13.	K. Buchirajalingam v. State of Hyderabad (1958)

14.	Firm of A. Gowrishankar v. STO Secunderabad (1958)

In K. Buchiirajalingam v. State of Hyderabad (1958),* as followed in Firm of A. Gowrishankar v. STO Secunderabad (1958),† a judgment of the full bench of the high court at Hyderabad was appealed against, which had held against the assessee on a question arising under the Hyderabad General Sales Tax Act, 1950. One of the questions that arose before the Supreme Court was whether sales tax on groundnuts could continue to be levied under the aforesaid act, after groundnuts were declared to be an ‘essential commodity’ under Section 3(1) of the Essential Supplies (Temporary Powers) Act, 1946, which was extended to Hyderabad by a notification with effect from 17 August 1950. The majority judgment by Sarkar, J., on behalf of himself and three learned judges, held that Article 286(3) of the Constitution of India would not be applicable to the facts of that case. Article 286(3), as it then stood, reads as follows:


No law made by the legislature of a State imposing, or authorizing the imposition of, a tax on the sale or purchase of any such goods as have been declared by Parliament by law to be essential for the life of the community shall have effect unless it has been reserved for the consideration of the President and has received his assent.



After going into the object of the declaration of goods as ‘essential’ under the Essential Supplies Act, the majority judgment held that a declaration under the said act of goods as essential commodities had nothing to do with goods that had been declared by Parliament to be ‘essential for the life of the community’, as a result of which the exemption under Article 286(3) could not be availed.

Bose, J. differed with the majority judgment, stating:


12. With deep respect I am unable to accept the distinction drawn in the majority judgment between an ‘essential commodity’ under the Essential Supplies (Temporary Powers) Act, 1946, and ‘goods essential for the life of the community’ under Article 286(3).

17. Now what was all this for? Surely, it can only be because these commodities were considered essential for the life of the community. How can it be said that food and clothing, are not essential for the life of the community? They may be essential for other purposes as well but surely it is impossible to say that they are not essential for the life of the community; and when Parliament goes out of its way to declare them essential and provides penalties for contravention of orders made about them, it seems to me, with the deepest respect, that we shut our eyes to reality when we hold that Parliament meant them to be essential for some subsidiary and unessential purpose but not essential for the one thing for which, apart from subtle technicalities, one would have thought food and clothing and raiment are primarily essential, namely, the life of the community. With the utmost respect, I cannot accept this subtlety of thought and I would hold broadly and boldly that when Parliament declared this commodity to be essential, it meant essential for the purposes for which such a commodity is normally essential, namely, the life of the community. It may be that there is no need to control the commodity at a given date but that does not mean that it is not essential for the life of the community. All it means is that though essential for that purpose, control is not necessary at a particular point of time.



This being so, Bose, J. would have quashed the demands for tax made from the appellant company.

3.	K. SUBBA RAO, C.J.: THE GUARDIAN ANGEL OF FUNDAMENTAL RIGHTS

Of all the great dissenters mentioned in this chapter, K. Subba Rao, C.J. is arguably the greatest, quite apart from the fact that, numerically speaking, he was responsible for as many as fifty dissents, either individually or in combination with other learned judges, within a period of nine years on the Supreme Court. Subba Rao, C.J.’s style is also distinct—it tends to be analytical rather than emotional. His viewpoint is usually set forth in simple language, buttressed by examples which then clarify the principle involved, followed by a summary of conclusions arrived at in point form. Most of his notable dissents have been in the area of constitutional law, in which he has zealously upheld the citizenry’s fundamental rights, whether it be a matter of personal liberty or property. As a matter of fact, S.R. Das, J., speaking at the farewell dinner in his honour, humorously but accurately said that Subba Rao, C.J. ‘[i]s extremely unhappy because all our fundamental rights are going to the dogs on account of some ill-conceived judgments of his colleagues which require reconsideration’.* Subba Rao, C.J. belonged to an illustrious legal family. His father was a leading member of the Rajahmundry bar, as was his maternal grandfather. His brother-in-law was the celebrated P.V. Rajamannar, who served as the first Indian chief justice of the Madras High Court from 1948–61.

Subba Rao, C.J. was appointed a judge of the Madras High Court on 22 March 1948, when he was forty-five years of age, and was sworn in as the first chief justice of the High Court of Andhra Pradesh on 5 July 1954. Pursuant to the merger of Andhra and Telangana, he became the first chief justice of the Andhra Pradesh High Court, now located at Hyderabad (earlier located at Guntur), on 1 November 1956. Subba Rao, C.J. was appointed as a Supreme Court judge on 31 January 1958, at the age of fifty-five, becoming the ninth Chief Justice of India on 30 June 1966. He is perhaps the only Supreme Court judge to have resigned as the chief justice, on 11 April 1967, in order to contest an election to become the President of India, in which he was defeated by the Congress Party nominee, Dr Zakir Hussain.

Bold and courageous throughout his tenure as a Supreme Court judge, when occasion demanded, even after retirement, the learned retired chief justice spoke up. In 1973, when three Supreme Court judges were superseded, all of them being in line to become the Chief Justice of India, Subba Rao, C.J. spoke at a public meeting in Bombay criticizing the supersession. On 6 May 1976, during the middle of the Emergency declared by Mrs Indira Gandhi, he died at the age of seventy-six.*

Given the large number of Subba Rao, C.J.’s dissents that have to be dealt with, I have decided to break them up into three groups—the first dealing with constitutional law, the second dealing with the interpretation of statutes and the third dealing with various other matters.

A.	CONSTITUTIONAL LAW

a)	Articles 14 and 16—The Right to Equality

1.	State of U.P. v. Deoman Upadhyaya (1961)

State of U.P. v. Deoman Upadhyaya (1961)† was concerned with the constitutional validity of Section 27 of the Indian Evidence Act, 1872, which is set out hereinbelow:


27. How much of information received from accused may be proved.—Provided that, when any fact is deposed to as discovered in consequence of information received from a person accused of any offence, in the custody of a police officer, so much of such information, whether it amounts to a confession or not, as relates distinctly to the fact thereby discovered, may be proved.



The majority judges—consisting of J.C. Shah, J., who delivered the majority judgment on behalf of S.K. Das, Kapur, JJ. and himself—upheld the validity of the aforesaid section. Hidayatullah, J. delivered a separate concurring judgment also upholding the provision. Subba Rao, J. differed. After setting out Article 14 of the Constitution of India, he proceeded to hold:


The doctrine of equality may be briefly stated as follows: All persons are equal before the law is fundamental of every civilized constitution. Equality before law is a negative concept; equal protection of laws is a positive one. The former declares that everyone is equal before law, that no-one can claim special privileges and that all classes are equally subjected to the ordinary law of the land; the latter postulates an equal protection of all alike in the same situation and under like circumstances. No discrimination can be made either in the privileges conferred or in the liabilities imposed. But these propositions conceived in the interests of the public, if logically stretched too far, may not achieve the high purpose behind them. In a society of unequal basic structure, it is wellnigh impossible to make laws suitable in their application to all the persons alike. So, a reasonable classification is not only permitted but is necessary if society should progress. But such a classification cannot be arbitrary, but must be based upon differences pertinent to the subject in respect of and the purpose for which it is made.*



Dealing with Section 27, the learned judge then dissected the provision as follows:


Shortly stated, the section divided the accused making confessions or statements before the police into two groups: (i) accused not in custody of the police, and (ii) accused who are in the custody of the police. In the case of the former there is a general bar against the admissibility of any confessions or statements made by them from being used as evidence against them; in the case of the latter, so much of such statements or confessions as relates distinctly to the fact thereby discovered is made admissible.

Shorn of the verbiage, let us look at the result brought about by the combined application of Section 27 of the Evidence Act and Section 162 of the Code of Criminal Procedure. A and B stabbed C with knives and hid them in a specified place. The evidence against both of them is circumstantial. One of the pieces of circumstantial evidence is that both of them gave information to the police that each of them stabbed C with a knife and hid it in the said place. They showed to the police the place where they had hidden the knives and brought them out and handed them over to the police; and both the knives were stained with human blood. Excluding this piece of evidence, other pieces of circumstantial evidence do not form a complete chain. If it was excluded, both the accused would be acquitted; if included, both of them would be convicted for murder. But A, when he gave the information was in the custody of police, but B was not so. The result is that on the same evidence A would be convicted for murder but B would be acquitted: one would lose his life or liberty and the other would be set free. This illustration establishes that prima facie that the provisions of Section 27 of the Evidence Act accord unequal and uneven treatment to persons under like circumstances.*



Dealing with the proviso to Section 27, the learned judge went on to hold:


The proviso introduced by Act 8 of 1869 was in pari materia with the provisions of Section 27 of the Evidence Act with the difference that in the earlier section the phrase ‘a person accused of any offence’ and the phrase ‘in the custody of a police officer’ were connected by the disjunctive ‘or’. The result was that no discrimination was made between a person in custody or out of custody making a confession to a police officer.

The omission appears to be rather by accident than by design. In the circumstances it is not right to speculate and hold that the legislature consciously excluded from the operation of Section 27 of the Act accused not in custody on the ground that they were a few in number.*



He then observed:


Giving full credit to all the suggestions thrown out during the argument, the hard core of the matter remains, namely, that the same class i.e. accused making confessions to a police officer, is divided into two groups—one may be larger than the other—on the basis of a distinction without difference.†



Concluding, he held:


The only solution is for the legislature to amend the section suitably and not for this Court to discover some imaginary ground and sustain the classification. I, therefore, hold that Section 27 of the Evidence Act is void as violative of Article 14 of the Constitution.



The celebrated passage, on page 34 of the law report, on the positive and negative aspects of Article 14, was relied upon by Jaganmohan Reddy, J. in his separate concurring judgment in Kesavananda Bharati v. State of Kerala (1973),‡ as follows:


1186. The guarantee of equality contained in Article 14 has incorporated the principle of ‘liberty’ and ‘equality’ embodied in the Preamble to the Constitution. The prohibition is not only against the legislatures but also against the executive and the local authorities. Two concepts are inherent in this guarantee—one of ‘equality before law’, a negative one similar to that under the English Common Law; and the other ‘equal protection of laws’, a positive one under the United States Constitution. The negative aspect is in the prohibition against discrimination and the positive content is the equal protection under the law to all who are situated similarly and are in like circumstances. (See Subba Rao, J., in State of U.P. v. Deoman Upadhyaya, [1961] 1 SCR 14 at p. 34).



Importantly, the learned judge in Kesavananda Bharati struck down Article 31-C in part only, holding that the basic structure of the Constitution had been violated when Article 14 has been mentioned in Article 31-C—he did not find any basic structure violation qua Articles 19 and 31, which were also included in Article 31-C.

Likewise, in V.C. Shukla v. State (Delhi Admn.) (1980),* the Supreme Court extracted the passage on page 34 of Deoman Upadhyay.† This passage was again referred to with approval in two other recent judgments of the court. In Hiralal P. Harsora v. Kusum Narottamdas Harsora (2016),‡ it was held as follows:


32. Article 14 is in two parts. The expression ‘equality before law’ is borrowed from the Irish Constitution, which in turn is borrowed from English law, and has been described in State of U.P. v. Deoman Upadhyaya [(1961) 1 SCR 14], as the negative aspect of equality. The ‘equal protection of the laws’ in Article 14 has been borrowed from the Fourteenth Amendment to the US Constitution and has been described in the same judgment as the positive aspect of equality, namely, the protection of equal laws. Subba Rao, J. stated:

‘. . . This subject has been so frequently and recently before this Court as not to require an extensive consideration. The doctrine of equality may be briefly stated as follows: All persons are equal before the law is fundamental of every civilized constitution. Equality before law is a negative concept; equal protection of laws is a positive one. The former declares that every one is equal before law, that no one can claim special privileges and that all classes are equally subjected to the ordinary law of the land; the latter postulates an equal protection of all alike in the same situation and under like circumstances. No discrimination can be made either in the privileges conferred or in the liabilities imposed. But these propositions conceived in the interests of the public, if logically stretched too far, may not achieve the high purpose behind them. In a society of unequal basic structure, it is well-nigh impossible to make laws suitable in their application to all the persons alike. So, a reasonable classification is not only permitted but is necessary if society should progress. But such a classification cannot be arbitrary but must be based upon differences pertinent to the subject in respect of and the purpose for which it is made.’



In the judgment of Nariman, J. and Lalit, J. in Shayara Bano v. Union of India (2017),* Subba Rao J.’s dissent was relied upon as follows:


62. Article 14 of the Constitution of India is a facet of equality of status and opportunity spoken of in the Preamble to the Constitution. The Article naturally divides itself into two parts—(1) equality before the law, and (2) the equal protection of the law. Judgments of this Court have referred to the fact that the equality before law concept has been derived from the law in the UK, and the equal protection of the laws has been borrowed from the Fourteenth Amendment to the Constitution of the United States of America. In a revealing judgment, Subba Rao, J., dissenting, in State of U.P. v. Deoman Upadhyaya further went on to state that whereas equality before law is a negative concept, the equal protection of the law has positive content.



2.	Lachhman Das v. State of Punjab and Others (1963)

In Lachhman Das v. State of Punjab and Others (1963),† the Patiala Recovery of State Dues Act, 2002, came up for consideration before the court. A majority of the court, speaking through T.L. Venkatarama Ayyar, J., upheld the validity of the said act. Subba Rao, J. differed. The effect of the act on the petitioners was set out by the learned judge as follows:


Briefly stated, under the Act and the rules made thereunder, the Managing Director of the Bank decides on the question of the existence and the extent of the liability of the customer of the bank after making an inquiry in the manner prescribed, subject to an appeal to the Board of Directors of the Bank and a revision to the Ijlas-i-Khas. The amounts found due would be realized through the Nazim as if they were arrears of land revenue and through the Accountant-General by authorizing him to withhold amounts due to the defaulter from any department of the State. No civil court has jurisdiction in any matter which the Head of Department or any authority or officer under the Act is authorized to dispose of or the manner of its disposal. In short, the creditor decides his own claim and realizes the amounts by a coercive process prescribed. It may also be mentioned at this stage that the Managing Director of the Bank is also the Secretary of the Board of Directors. In any view, the appeal provided is only from one authority of the bank to another authority of the bank. The revision to the Ijlas-i-Khas, apart from its limited scope, is in effect only from a department of the Government to another. In short, the creditor is made the judge of his cause and is empowered to determine the dues and realize them from the debtor. The debtor is at the mercy of his creditor. He may plead and protest, but he has no other remedy to get an unbiased determination of his claim or a decision on his objections. Such a machinery may have some relevance in feudal times, but the question is whether our Constitution sanctions such an outmoded procedure.*



In a celebrated passage emphasizing that classification under Article 14 is the exception and not the rule, the learned judge pointed out:


It shall also be remembered that a citizen is entitled to a fundamental right of equality before the law and that the doctrine of classification is only a subsidiary rule evolved by courts to give a practical content to the said doctrine. Overemphasis on the doctrine of classification or an anxious and sustained attempt to discover some basis for classification may gradually and imperceptibly deprive the article of its glorious content. That process would inevitably end in substituting the doctrine of classification for the doctrine of equality: the fundamental right to equality before the law and equal protection of the laws may be replaced by the doctrine of classification.*



The hallowed tests for discovering whether a classification is reasonable were then set out as follows:


To ascertain whether there is a reasonable classification, three questions have to be posed, namely: (1) What is the object of the impugned Act? (2) what are the differences between the classes of persons hit by the impugned Act and those left out? and (3) have the differences any reasonable relation to the object sought to be achieved?†



The learned judge was at pains to look at the said statute from the point of view of (1) the creditor, (2) the debtor, (3) the debt and (4) the realization of the debt, as follows:


Let me scrutinize this argument from different aspects. The question may be looked at from the standpoint of (i) creditor, (ii) debtor, (iii) debt, and (iv) realization of debt. The Patiala Act, after the Constitution came into force, extended to the entire Pepsu area. Take three classes of creditors in that area (i) Patiala bank, (ii) State Bank of India, and (iii) any private Bank. Suppose each of these three banks advances a sum of Rs 10,000 to one debtor or to three different debtors on adequate security. The Patiala Bank, through its officers, can decide what amount is due to it and realize the same by sale through the Nazim or recover the amount through the Accountant-General; and the debtor is precluded from questioning the determination of the amount or the realization thereof in a civil court. The other two banks have to file suits and, if necessary, appeals, obtain decrees and execute the same in the usual course. In the ascertainment of the debt and the realization thereof, all the three banks are similarly situated. It cannot be said with any justification that the summary procedure in derogation of all principles of natural justice would be either reasonable or necessary in the case of a debt alleged to be due to Patiala Bank, while it is not necessary in the case of the other banks. If the Managing Director of Patiala Bank could be relied upon for determining the bank dues, why is it the Managing Director of a State Bank or even of a private bank should be prevented from doing so? It could not be said as a proposition of law that the Managing Director of the Patiala Bank would necessarily be more honest and more competent than his counterpart in other banks so as to be made a judge of his own cause. The entire procedure is travesty of the principle of natural justice. From the standpoint of the debtor, discrimination is more pronounced. The incongruity of the situation would be more emphasized if the same debtor borrowed different amounts from the three banks; two banks would proceed against him in a court of law and Patiala Bank would decide for itself the amount due from the debtor and recover the same from him. The debtors of the three categories borrowed money, gave securities and ordinarily were entitled to equal judicial process in the matter of determination and realization of their dues. They may have valid defences to the claim. Ordinarily they shall be entitled to an impartial tribunal for ascertaining the amounts due from them, to a right of appeal to other impartial tribunals to get any errors corrected. What are the differences between the three categories of debtors in the matter of the object sought to be achieved. The three categories of debtors may well have changed their places and borrowed the same amount on the same security from other banks; all the debtors are liable to pay their creditors; all of them borrowed for their businesses; all of them gave security; and therefore, all of them would be entitled to raise their defences, if any. The fact that one borrowed from one bank instead of the other cannot be a difference which has any nexus to the object sought to be achieved.

Let us look at the matter from the standpoint of the debt. It is not suggested that the Patiala Bank is advancing moneys on specially favourable conditions without any security, while the other banks impose onerous conditions. All the debts are secured debts, all of them bear interest, and all of them are payable just like any other debt. In the premises, the only thing that can be said is that Patiala Bank emerged out of an authoritarian set up, while the other two banks are functioning in a democratic one. But the historical origin of the bank, in the circumstances, has no relevance, for we are judging the constitutional validity of the provisions of the Act in respect of debts advanced after the advent of the Constitution. Article 13(1) of the Constitution expressly declares, ‘All laws in force in the territory of India immediately before the commencement of this Constitution, insofar as they are inconsistent with the provisions of this Part, shall, to the extent of such inconsistency, be void.’ Article 13, therefore, does not permit perpetuation of unconstitutional law on the ground of its historical parentage.*



The learned judge then placed the statute on even higher ground, stating that a bank can never be entrusted with judicial powers to decide a matter in which it is an interested party, and concluded:


It may be contended with equal justification that every bank in Patiala and indeed every bank in India can be entrusted with judicial powers to decide its claims and realize the dues through the governmental coercive machinery. If that was conceded, it would be the end of the rule of law in our country.†



Subba Rao J.’s caution in his dissenting judgment against overemphasis on the doctrine of classification has been repeatedly cited by future judgments. In Col. A.S. Iyer and Ors. v. V. Balasubramanyam and Ors. (1980),‡ the court remarked:


57. Sri Govindan Nair, with assertive argument, gave us anxious moments when he pleaded for minimum justice to the civilian elements. He said that the impugned rules were so designed, or did so result in the working, that all civilians, recruit or promotee, who came in with equal expectations like his military analogue, would be so outwitted at all higher levels that promotions, even in long official careers would be hopes that sour into dupes and promises that wither away as teasing illusions. In effect, even if not in intent, if a rule produces indefensible disparities, whatever the specious reasons for engrafting service weightage for the army recruits, we may have had to diagnose the malady of such frustrating inequality. After all, civilian entrants are not expendable commodities, especially when considerable civil developmental undertakings sustain the size of the service. And their contentment through promotional avenues is a relevant factor. The Survey of India is not a civil service ‘sold’ to the military, stampeded by war psychosis. Nor does the philosophy of Article 14 or Article 16 contemplate de jure classification and de facto casteification in public services based on some meretricious or plausible differentiation. Constitutional legalistics can never drown the fundamental theses that, as the thrust of Thomas case [(1976) 2 SCC 310] and the tailpiece of Triloki Nath Khosa case [(1974) 1 SCC 19] bring out, equality clauses in our constitutional ethic have an equalizing message and egalitarian meaning which cannot be subverted by discovering classification between groups and perpetuating the inferior-superior complex by a neo-doctrine. Judges may interpret, even make viable, but not whittle down or undo the essence of the article. This tendency, in an elitist society with a diehard caste mentality, is a disservice to our founding faith, even if judicially sanctified. Subba Rao, J., hit the nail on the head when he cautioned in Lachhman Das v. State of Punjab:

‘The doctrine of classification is only a subsidiary rule evolved by courts to give a practical content to the said doctrine. Over-emphasis on the doctrine of classification or an anxious and sustained attempt to discover some basis for classification may gradually and imperceptibly deprive the article of its glorious content. That process would inevitably end in substituting the doctrine of classification for the doctrine of equality; the fundamental right to equality before the law and the equal protection of the laws may be replaced by the doctrine of classification.’
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58. The constitutional goal is to break down inequalities steadily between man and man, whether based on status or talent. Masses of men have suffered so long from social suppressions and environmental inhibitions and to deliver them out of such stratification and petrification came the message of social justice, blowing like winds of change, with an accent on distributive justice ensured by the Rule of real equal opportunity. This basic mandate of equality cannot be subverted by the pragmatic plea of classified equality without robbing Articles 14 to 16 of their spiritual kernel in the process of decoding. Status quo values must wither away in the march to the constitutional goals. Every article of Part III is an article of faith of our nation and is the formal expression of a moral-spiritual mandate, not a string of words whose meaning of meanings can be played with by intellectual exercises favouring the Establishment. The paramount law is value-loaded. Our freedom is in peril if equality is, by judicial reconstruction, a refined validation of inequality. Princes shall be treated equally but pariahs will continue where they are—Why? Because Article 14 means only equality among equals, a self-evident statement without solemn pronouncement. Mr Justice Subba Rao, in Lachhman Das case warned against this pernicious potential. We pollute our cultural stream if we narrow the flow of constitutional equality to the little trickle of equals being made equals. The dynamic demand of levelling up unequals to the level of the higher brackets is non-negotiable albeit gradual.



In Hiralal P. Harsora (2016),* the court observed:


33. In Lachhman Dass v. State of Punjab, Subba Rao, J. warned that overemphasis on the doctrine of classification or an anxious and sustained attempt to discover some basis for classification may gradually and imperceptibly deprive Article 14 of its glorious content. That process would inevitably end in substituting the doctrine of classification for the doctrine of equality. This admonition seems to have come true in the present case, as the classification of ‘adult male person’ clearly subverts the doctrine of equality, by restricting the reach of a social beneficial statute meant to protect women against all forms of domestic violence.



In Shayara Bano (2017),* the judgments of Nariman, J. and Lalit, J. remarked upon Subba Rao J.’s dissent in Lachhman Dass v. Santokh Singh (1995)† as follows:


62. Article 14 of the Constitution of India is a facet of equality of status and opportunity spoken of in the Preamble to the Constitution. The Article naturally divides itself into two parts—(1) equality before the law, and (2) the equal protection of the law. Judgments of this Court have referred to the fact that the equality before law concept has been derived from the law in the UK, and the equal protection of the laws has been borrowed from the 14th Amendment to the Constitution of the United States of America. In a revealing judgment, Subba Rao, J., dissenting, in State of U.P. v. Deoman Upadhyaya further went on to state that whereas equality before law is a negative concept, the equal protection of the law has positive content. The early judgments of this Court referred to the ‘discrimination’ aspect of Article 14, and evolved a rule by which subjects could be classified. If the classification was ‘intelligible’ having regard to the object sought to be achieved, it would pass muster under Article 14’s anti-discrimination aspect. Again, Subba Rao, J., dissenting, in Lachhman Dass v. State of Punjab warned that:

‘50. . . . Overemphasis on the doctrine of classification or an anxious and sustained attempt to discover some basis for classification may gradually and imperceptibly deprive the Article of its glorious content.’

He referred to the doctrine of classification as a ‘subsidiary rule’ evolved by courts to give practical content to the said Article.











3.	T. Devadasan v. The Union of India (1964)

The celebrated dissent of Subba Rao, J. in T. Devadasan v. The Union of India (1964)‡ has been discussed extensively in Chapter IV above. As noted, Subba Rao’s construction of Articles 14 and 16, and his transformative vision of these articles, was acknowledged as being correct by a nine-judge bench in Indra Sawhney v. Union of India (1992),* which overruled the majority judgment in Devadasan.

b)	Article 19(1)(a)—Free Speech

4.	Pandit M.S.M. Sharma v. Shri Sri Krishna Sinha and Others (1959)

Pandit M.S.M. Sharma v. Shri Sri Krishna Sinha and Others (1959),† also briefly alluded to in Chapter III, is one of Subba Rao, J.’s earliest dissents, involving an important question of breach of parliamentary privilege and its interplay with the freedom of speech guaranteed to every citizen of India under Article 19(1)(a). The petitioner was an editor of a daily newspaper called Searchlight, who was called upon by the secretary of the Patna legislative assembly to show cause before the Committee of Privileges as to why appropriate action should not be taken against him for breach of privilege, for having published—in its entirety—a speech delivered in the assembly by a member thereof, portions of which were expunged by the Speaker.

The petitioner knocked at the doors of the Supreme Court under Article 32 of the Constitution of India, claiming that the right of freedom of press guaranteed by Article 19(1)(a) had been infringed by the aforesaid notice given to him, and that the notice should be struck down. A majority of four learned judges, speaking through Das, C.J., dismissed the aforesaid petition. Subba Rao, J. dissented. His vision of free speech guaranteed by the Constitution of India was set out as follows:


The importance of the freedom of speech in a democratic country cannot be over-emphasized, and in recognition thereof, clause (2) of Article 19, unlike other clauses of that article, confines the scope of the restrictions on the said freedom within comparatively narrower limits. Clause (2) enables the State to impose reasonable restrictions on the exercise of the said right in the interest of the security of the State, friendly relations with foreign States, public order, decency or morality, or in relation to contempt of court, defamation or incitement to an offence.

The Constitution adopted different and well-understood phraseology to resolve conflicts and prevent overlapping of various provisions. Some Articles are expressly made subject to the provisions of the Constitution—vide Articles 71(3), 73(1), 105, 131 etc.—and some to specified articles—vide Articles 81, 107(1), 107(2), 114(3), 120(1) etc. Some articles are made effective notwithstanding other provisions in the Constitution—vide Articles 120(1), 136(1), 143(2), 169(1) etc. Where the Constitution adopts one or other of the said two devices, its intention is clear and unambiguous; but, there are other articles which are not expressly made subject to provisions of the Constitution or whose operation is not made effective notwithstanding any other provisions. In such cases, a duty is cast upon the Court to ascertain the intention of the Constituent Assembly.*



A reconciliation was therefore sought to be made by the learned judge between parliamentary privilege and free speech as follows:


The rule may also be stated in a different way: If two Articles appear to be in conflict, every attempt should be made to reconcile them or to make them to coexist before excluding or rejecting the operation of one.

Article 194(3) of the Constitution, with which we are concerned, does not in express terms make that clause subject to the provisions of the Constitution or to those of Article 19.†



The learned judge then reasoned:


I do not see any analogy between the first part of Article 194(3) and the provisions of the aforesaid articles, firstly, the said articles do not import in to India the law of a foreign country; secondly, they either make the existing law subject to the provisions of any law made by Parliament, or declare a particular law to be in force unless modified by Parliament; whereas in Article 194(3) the Constitution expressly declares that the law in respect of powers, privileges and immunities is that made by a House of the Legislature from time to time and introduces a rider as a transitory measure that till such law is made, the powers, privileges and immunities of the House of Commons should be those of the Legislature also. I have no doubt, therefore, that part two of clause (3) of Article 194 is intended to be a transitory provision and ordinarily, unless there is a clear intention to the contrary, it cannot be given a higher sanctity than that of the first part of Clause (3).
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So much is conceded by the learned Solicitor-General. Then, what is the reason or justification for holding that the second part of that clause should be read in a different way as to be free from the impact of the fundamental rights. When the Constitution expressly made the laws prescribing the privileges of the Legislature of a State of our country subject to the fundamental rights, there is no apparent reason why they should have omitted that limitation in the case of the privileges of Parliament of the United Kingdom in their application to a State Legislature.
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The contention also, if accepted, would lead to the anomaly of a law providing for privileges made by Parliament or a Legislature of our country being struck down as infringing the fundamental rights, while the same privilege or privileges, if no law was made, would be valid.
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I cannot also appreciate the argument that Article 194 should be preferred to Article 19(1) and not vice versa. Under the Constitution, it is the duty of this Court to give a harmonious construction to both the provisions so that full effect may be given to both, without the one excluding the other. There is no inherent inconsistency between the two provisions. Article 19(1)(a) gives freedom of speech and expression to a citizen, while the second part of Article 194(3) deal with the powers, privileges and immunities of the Legislature and of its members and committees. The Legislature and its members have certainly a wide range of powers and privileges and the said privileges can be exercised without infringing the rights of a citizen, and particularly of one who is not a member of the Legislature. When there is a conflict, the privilege should yield to the extent it effects the fundamental right.*



He finally concluded:


But gradually and imperceptibly, as a result of conflicts and compromises and as Parliamentary form of government became perfect and broad based, not only publication was allowed but actually encouraged by the House of Commons. In the year 1950, it would be unthinkable and indeed would have been an extraordinary phenomenon for the House of Commons claiming the privilege of preventing the publication of its proceedings. The said orders though not expressly repealed or modified, were no longer enforced in accordance with their tenor; but were in effect modified by practice and precedents. The stringent part of the orders had fallen into disuse and in practice it was restricted to mala fide publication of the proceedings. I, therefore, hold that in the year 1950, the House of Commons had no privilege to prevent the publication of the correct and faithful reports of its proceedings save those in the case of secret sessions held under exceptional circumstances and had only a limited privilege to prevent mala fide publication of garbled, unfaithful or expunged reports of the proceedings.

It follows from my view, namely, that the petitioner’s fundamental right under Article 19(1) is preserved despite the provisions of Article 194(3) of the Constitution, that the petitioner is entitled to succeed. I am further of the opinion that even if Article 194(3) of the Constitution excludes the operation of Article 19(1), the petitioner in the circumstances of the present case would not be in a better position. That apart, the charge as disclosed either in the notice served on the petitioner or in the enclosures annexed thereto does not impute any mala fide intention to the petitioner. The notice only says that the Committee of Privileges, on the basis of the publication of the news item in the ‘Searchlight’, found that a prima facie case of breach of privilege has been made out against the petitioner.*



In Re: Powers, Privileges and Immunities of State Legislatures (1965),† Gajendragadkar, C.J., after referring to the judgments in Pandit M.S.M. Sharma v. Shri Sri Krishna Sinha and Ors. (1959)‡ found that both the majority and minority judgments held that the fundamental right under Article 21 would be given full play when it concerns contempt proceedings that have been taken by a legislative body against a citizen, the majority judgment in M.S.M. Sharma holding that only Article 19(1)(a) must yield to legislative privileges contained under Article 194(3). Sarkar, J. dissented, complaining that M.S.M. Sharma ought to have led to the opposite conclusion.§ Subba Rao, J.’s dissent was therefore partially vindicated in this case.

c)	Article 19(1)(g)—The Right to Carry on Business

5.	Chandrakant Krishnarao Pradhan v. Collectorate of Customs (1962)

In Chandrakant Krishnarao Pradhan v. Collectorate of Customs (1962),¶ what was at issue was Rule 6(c) of the Customs House Agents Licensing Rules, 1960. This rule is set out hereinbelow:


An applicant for a licence shall furnish an income tax clearance certificate.



Four learned judges of the court, speaking through Hidayatullah, J., substantially dismissed the petitions, while declaring Rule 10(c) to be an unreasonable restraint upon the right of the petitioner to carry on their vocation, and Rule 11 to be invalid to the extent that it prescribed a renewal fee of Rs 50. However, the majority judgment upheld Rule 6(c).

Subba Rao, J., while agreeing with Hidayatullah, J. that Rule 10(c), and Rule 11 in part, should be struck down, went on to strike down Rule 6(c), which he believed had no nexus with the grant of licence under the said rules, and was therefore an unreasonable restriction, stating as follows:


Every taxing Act has a machinery for collecting the tax imposed by it, but the said rule, in effect and substance, provides for an additional machinery for collection of income tax. I would, therefore, hold that the non-production of an income tax clearance certificate is not germane to the issue of a licence under the said Rules. I would, therefore, strike out Rule 6(c) of the Rules on the ground that it constitutes an unreasonable restriction on the right of an applicant to do business as customs house agent.*



6.	Kishan Chand Arora v. Commissioner of Police (1961)

In Kishan Chand Arora v. Commissioner of Police (1961),† Section 39 of the Calcutta Police Act, 1866, fell for consideration, and is set out hereinbelow:


The Commissioner of Police, may, at his discretion, from time to time, grant licences to the keepers of such houses or places of public resort and entertainment as aforesaid for which no license as is specified in the Bengal Excise Act, 1909, is required upon such conditions, to be inserted in every such licence, as he, with the sanction of the said State Government from time to time shall order, for securing the good behaviour of the keepers of the said houses or places of public resort or entertainment, and the prevention of drunkenness and disorder among the persons frequenting or using the same; and the said licenses may be granted by the said Commissioner, for any time not exceeding one year.



The majority judgment of Wanchoo, J., speaking also for two other learned judges, dismissed the petition that was filed under Article 32 of the Constitution of India challenging the constitutional validity of Section 39. Subba Rao, J., speaking on behalf of himself and Sinha, C.J., dissented. In dealing with the fundamental right to do business, the learned judge set out the following propositions:


The result of the discussion may briefly be summarized in the form of the following propositions: a fundamental right to do business can be controlled by the State only by making a law imposing in the interest of the general public reasonable restrictions on the exercise of the said right; restrictions on the exercise of a fundamental right shall not be arbitrary or excessive or beyond what is required in the interest of the general public; the reasonableness of a restriction shall be tested both from substantive and procedural aspects; an uncontrolled and uncanalized power conferred on an officer is an unreasonable restriction on such right; though a legislative policy may have been clearly expressed in a statute, it must also provide a suitable machinery for implementing that policy in accordance with the principles of natural justice; whether a restriction is reasonable or not is a justiciable concept and it is for the court to come to one conclusion or the other having regard to the considerations laid down by Patanjali Sastri, C.J., in State of Madras v. V.G. Row and similar others; in taking an overall picture of the relevant circumstances, the Court may legitimately take into consideration the fact that the discretion is entrusted to a State Government or a highly placed officer, but that in itself is of minor importance for the simple reason that the fundamental right itself is guaranteed against the action of the State, which is defined to include not only the Union or the State Governments but also Parliament, legislatures and all local or other authorities within the territory of India; the distinction between an administrative authority and a judicial authority is not of much relevance in the context of a reasonable restriction, except perhaps a court may more readily be inclined to uphold a restriction if a matter is entrusted to an impartial judicial authority than to an executive authority.

Bearing the aforesaid principles in mind, let us look at the impugned provisions of the Act. The section has been extracted supra. The first part of the section confers a free and unqualified discretion on the Commissioner to grant a licence. A discretionary power to issue a licence necessarily implies a power to refuse to issue a licence. The word ‘may’ is an enabling one and in its ordinary sense means ‘permissible’. When coupled with the words ‘at his discretion’ it emphasizes the clear intention of the legislature to confer on the Commissioner an unrestrained freedom to act according to his own judgment and conscience. If the section stops there, it is common case that the power of the Commissioner is uncontrolled and uncanalized. The second part of the section deals with the nature of the conditions to be inserted in the licence. The conditions to be imposed are for securing the good behaviour of keepers of public resort and for the prevention of drunkenness and disorder among the persons frequenting or using such places. No doubt the said conditions must have the sanction of the State Government. This part, therefore, ensures the peaceful and orderly conduct of business. The section is clear and unambiguous in terms and it is not disputed that the plain terms of the section will not enable the conditions of a licence to be projected into the matter of the exercise of the discretion. But what is contended is that the conditions laid down a precise policy for guiding the discretion of the Commissioner to give or not to give a licence. There are many objections to this approach to the problem. Firstly, it is to rewrite the section. If the legislature intended to guide the discretion by laying down objective criteria it would have stated so in express terms; it would not have left the matter to the absolute discretion of the Commissioner. Secondly, if the two conditions only of the licence control the exercise of the discretion, the Commissioner cannot travel beyond the said two conditions. As a result the amplitude of the discretion is drastically cut down. The Commissioner would be able to refuse a licence only if he was satisfied that the applicant could not be relied upon to comply with the said conditions; if he was so satisfied, he could not refuse a licence in spite of the fact that there were many other good and relevant reasons for doing so. Thirdly, if the conditions are not exhaustive but only illustrative, the section would continue to suffer from the same vice, as it would still be open to the Commissioner to refuse a licence for any other reason. Fourthly, discretion based upon an anticipatory breach of conditions will be as arbitrary as in the case of absolute discretion, particularly in the case of new applicants, as more often than not it will have to be exercised on the basis of surmises, gossip or information, which may be false or at any rate untested. Lastly, by this unwarranted search for an undisclosed policy in the crevices of the statute, this Court will not only be finding an excuse to resuscitate an invalid law but also be encouraging the making of laws by appropriate authorities in derogation of fundamental rights.*



Section 39 of the act was then struck down, stating that fundamental rights cannot be made to depend solely upon ‘presumed fairness’ and integrity of officers of the state, as follows:


Even if the two conditions can be read into the first part of Section 39, the arbitrariness is writ large in the manner of exercising the so-called guided discretion. In this context it is not necessary to come to a definite conclusion on the question whether the discretion is judicial or executive, for whatever be the nature of the discretion it must be tested from the standpoint of reasonableness of the restrictions imposed on a person’s right to do business. A citizen of India, for the purpose of eking out his livelihood, seeking to do an extensive business of an eating house, applies to the Commissioner for a licence, for without that licence he cannot do business, and if he does he will be liable to prosecution. The Commissioner can reject the application on two grounds, namely, (1) from his antecedents and present conduct it would be unreasonable to think that the petitioner would keep good behaviour, and (2) the Commissioner is not satisfied that the petitioner would be able to prevent drunkenness and disorder among the persons frequenting or using the eating house. Admittedly this order is made without giving any opportunity to an applicant to prove that he would satisfy both the tests laid down by Section 39 of the Act. The Commissioner is not legally bound to give any reasons for his refusal to give a licence. Even if reasons are given, there is no machinery for getting such an order revoked or vacated. The section does not impose a duty on the Commissioner to give reasonable opportunity to an applicant to clear his character or to disprove any unwarranted allegations made against him or to prove that he would satisfy both the tests laid down by Section 39 of the Act. Nor does the section provide for an appeal against the order of the Commissioner to an appropriate authority. The suggestion that the authority is a high officer in the police department and that he can be relied upon to exercise his discretion properly does not appeal to us for two reasons, namely, (1) as we have already pointed out, the Constitution gives a guarantee for the fundamental right against the State and other authorities; and (2) the status of an officer is not an absolute guarantee that the power will never be abused. Fundamental rights cannot be made to depend solely upon such presumed fairness and integrity of officers of State, though it may be a minor element in considering the question of the reasonableness of a restriction. Therefore, it is clear to our mind that the exercise of the power also suffers from a statutory defect as it is not channelled through an appropriate machinery. We have, therefore, no hesitation to hold that Section 39 of the Act infringes the fundamental right of the petitioner under Article 19(1)(g) of the Constitution both from substantive and procedural aspects.*



The note of caution, based upon the principle uttered by Subba Rao J. in his dissenting judgment, on how it is not the function of the court to search for an undisclosed policy in the crevices of the statute, was referred to with approval in Lala Hari Chand Sarda v. Mizo District Council (1967)† as follows:


In Kishan Chand Arora v. Commissioner of Police the majority judgment observed that in order to decide whether a provision in a pre-Constitution statute like the one in question there satisfied the test of constitutionality laid down by Article 19(1)(g) read with Article 19(6) the impugned section must be read as a whole and in a fair and reasonable manner and should not be declared void simply because considerations relevant to those articles are not immediately apparent from its language. These observations were made in connection with a pre-Constitution enactment. Even then Subba Rao, J. (as he then was) with whom Sinha, C.J. agreed uttered a note of caution saying that it was not the function of the court to search for an undisclosed policy in the crevices of the statute, for by doing so ‘this Court will not only be finding an excuse to resuscitate an invalid law but also be encouraging the making of laws by appropriate authorities in derogation of fundamental rights’. Even according to the majority decision, there must be disclosed in the statute apparently or otherwise, a policy guiding the exercise of power conferred thereunder by the concerned authority.*



7.	Dava Son of Bhimji Gohil v. Joint Controller of Imports and Exports (1963)

In Dava Son of Bhimji Gohil v. Joint Controller of Imports and Exports (1963),† the provisions of the Imports and Exports Act, 1947, came up for consideration before the court, in particular, the canalization of exports through the State Trading Corporation. The restrictions on the export of manganese ore were held to be legal by the majority judgment of Rajagopal Ayyangar, J., speaking on behalf of himself and three other learned judges. Subba Rao, J. dissented. In his view:


These facts are not denied. Can this result, which practically destroyed the trade of the petitioner, be described as a reasonable restriction on his fundamental right? Under the colour of canalizing exports through specialized agencies or channels, the Government conferred virtually a monopoly on a public corporation, crippling in the process the business of mine-owners like the petitioner. Such an unjust position cannot be brushed aside on a simple allegation that they can export through the Corporation. There may be some justification for this, if the Corporation, after March 1959, and, before that, the established exporters, were bound to buy some quota from the mine-owners like the appellant. The livelihood of a person cannot be made to depend upon the passing moods of an officer of a State corporation, however well-intentioned he may be in the discharge of his duties. The scheme of channelling of exports through an agency or agencies could certainly be dovetailed with that of equitable apportionment of quotas amongst persons producing or doing business in manganese ore without any detriment to the object of promoting export trade. Any scheme of canalization of exports through specialized agencies must be governed by definite rules whereunder provision is made giving stability and guarantee of fair treatment in ordinary times as well as in times of emergency. For instance appropriate rules could be framed fixing quotas for each mine-owner on the expected total quantity of export, having regard to the quality and the quantity of manganese produced. It may also be necessary to appoint an expert body under the said rules not only to advise the State in fixing the quota but also for fixing reasonable prices, having regard to the relevant circumstances. Perhaps, many other methods may be evolved to achieve the said result. It is for the Government and the experts to do so. But what I emphasize is that matters shall not be kept in a vague state causing harassment to, and uncertainty in the minds of, persons affected by the said scheme, but the Government should evolve definite principles by making rules, of course providing for emergencies and change of circumstances. I should not be understood to have tied down the hands of the Central Government by the said observations, for it is left to it to make appropriate rules in the light of the said observations.*



d)	Article 20(2)—The Plea of Double Jeopardy

8.	Thomas Dana v. State of Punjab (1959)

In Thomas Dana v. State of Punjab (1959),† Sections 167(8) and 167(81) of the Sea Customs Act, 1878, fell for consideration before the court. The majority judgment of four judges was delivered by Sinha, J., finding that penalty or confiscation ordered under Section 167(8) of the Sea Customs Act, not being a punishment inflicted by a criminal court for a criminal offence, the plea of double jeopardy must fail. Subba Rao, J. differed. He first set out the effect of conviction for smuggling goods under the Sea Customs Act:


Section 167(8) of the Act provides for the following two kinds of penalties when contraband goods are imported into or exported from India: (1) such goods shall be liable to confiscation; (2) any person concerned in any such offence shall be liable to a penalty. If the authority concerned makes an order of confiscation it is only a proceeding in rem and the penalty is enforced against the goods. On the other hand, if it imposes a penalty against the person concerned, it is a proceeding against the person and he is punished for committing the offence. It follows that in the case of confiscation there is no prosecution against the person or imposition of a penalty on him. If the premises be correct, the subsequent prosecution of the person concerned cannot be affected by the principle of double jeopardy, as he was not prosecuted or punished in the earlier proceedings. But the question that arises in this case is whether, when there was a proceeding in personam and a penalty was imposed upon the person concerned under Section 167(8) of the Act, he could be prosecuted and punished in regard to the same act before another tribunal.*



‘Punishment’ and ‘penalty’ were then dealt with as follows:


Punishment is the penalty for the transgression of law. The terms ‘punishment’ and ‘penalty’ are frequently used as synonyms of each other; and, indeed under clause (1) of Article 20 of the Constitution, the word ‘penalty’ is used in the sense of ‘punishment’. The punishments to which offenders are liable under the provisions of the Indian Penal Code are: (1) death; (2) imprisonment for life (3) imprisonment, which is of two descriptions viz. (i) rigorous i.e. with hard labour; and (ii) simple; (4) forfeiture of property; and (5) fine.*



The word ‘prosecuted’ appearing in Article 20(2) was then held to be comprehensive enough to include a prosecution before an authority other than a magistrate or a criminal court.† The question therefore posed was whether a collector of customs, in adjudging an import as being illegal, and imposing a penalty on the importer, acts as a judicial tribunal.‡ Answering this in the affirmative, in a celebrated passage, fundamental rights were described as ‘transcendental in nature’, as follows:


A fundamental right is transcendental in nature and it controls both the legislative and the executive acts. Article 13 explicitly prohibits the State from making any law which takes away or abridges any fundamental right and declares the law to the extent of the contravention as void. The law therefore must be carefully scrutinized to ascertain whether a fundamental right is infringed. It is not the form but the substance that matters. If the legislature in effect constitutes a judicial tribunal, but calls it an authority, the tribunal does not become any the less a judicial tribunal. Therefore the correct approach is first to ascertain with exactitude the content and scope of the fundamental right and then to scrutinize the provisions of the Act to decide whether in effect and substance, though not in form, the said right is violated or curtailed. Otherwise the fundamental right will be lost or unduly restricted in our adherence to the form to the exclusion of the content.§



It was then found that customs officers, in adjudicating offences mentioned under the act, are in fact functioning as tribunals, as follows:


The entire scheme of the Act as disclosed in the Sea Customs Act leaves no doubt in my mind that so far as offences mentioned in Section 167 are concerned, the Customs Authority has to function as a Judicial Tribunal. I have therefore no hesitation to hold that the Customs Officers insofar as they are adjudicating upon the offences mentioned under Section 167 of the Act are functioning as judicial tribunals. If the other view viz., that an authority is not a judicial tribunal, be accepted, it will lead to an anomalous position, which could not have been contemplated by the legislature. To illustrate, a Customs Collector may impose a penalty of Rs 25,00,000 as in this case on his finding that a person has committed an offence under Section 167(8) of the Act, and the accused can be prosecuted again for the same offence before a Magistrate. On the other hand, if the prosecution is first laid before a Magistrate for an offence under Section 167(81) and he is convicted and sentenced to a fine of a few rupees, he cannot be prosecuted and punished again before a Magistrate. Unless the provisions of the Constitution are clear, a construction which will lead to such an anomalous position should not be accepted, for, by accepting such a construction, the right itself is defeated.*



Double jeopardy was therefore found in the facts of the case, as follows:


The question therefore is not whether under Section 167(8) a person can be found guilty of an offence even if there is no fraudulent intent or knowledge, but the question is whether the petitioner was prosecuted and punished on the same facts in regard to which he was subsequently prosecuted and punished before the Magistrate. The record discloses that the petitioner was prosecuted before the Customs Authority as well as the Magistrate on the same facts, viz., that he, along with others, attempted to take out of India, Indian currency (as detailed in paragraphs 14 and 17 of the complaint of the Assistant Collector of Customs and Central Excise, Amritsar), in contravention of the law prohibiting such export.†



Subba Rao J.’s dissent was relied upon by Nariman J. in 63 Moons Technologies Ltd. v. Union of India (2019),‡ which was a case that dealt with the power of the Central government to provide for the amalgamation of companies in the public interest, contained in Section 396 of the Companies Act, 1956. The court held:


41. The order passed under Section 396 is qua particular companies and does not lay down any general rule of conduct by itself, but in fact, follows the general rule of conduct laid down by Section 396. Thus, the Central Government order, made under Section 396, must conform to the fundamental rights guaranteed by Articles 14 and 19(1)(g) of the Constitution of India. This Court has held in a catena of decisions that it is the substance of what is effected that counts when it comes to infraction of a fundamental right, and not the form. Thus, in Thomas Dana v. State of Punjab, [1959] Supp (1) SCR 274, Subba Rao, J., in his dissenting opinion, stated:

‘A fundamental right is transcendental in nature and it controls both the legislative and the executive acts. Article 13 explicitly prohibits the State from making any law which takes away or abridges any fundamental right and declares the law to the extent of the contravention as void. The law therefore must be carefully scrutinized to ascertain whether a fundamental right is infringed. It is not the form but the substance that matters. If the legislature in effect constitutes a judicial tribunal, but calls it an authority, the tribunal does not become any the less a judicial tribunal. Therefore, the correct approach is first to ascertain with exactitude the content and scope of the fundamental right and then to scrutinize the provisions of the Act to decide whether in effect and substance, though not in form, the said right is violated or curtailed. Otherwise the fundamental right will be lost or unduly restricted in our adherence to the form to the exclusion of the content.’



e)	Article 21—The Right to Life and Personal Liberty

9.	Kharak Singh v. State of U.P. & Ors. (1964)

The celebrated dissent in Kharak Singh v. State of U.P. & Ors. (1964)* has been discussed in detail in Chapter IV above, and is one more instance of a dissent successfully appealing to the brooding spirit of the law.

f)	Article 22(2)—Preventive Detention

10.	State of U.P. v. Abdul Samad (1962)

The question which arose in State of U.P. v. Abdul Samad (1962)* was whether preventive detention, on the facts of the case, was illegal, as the respondents had not been produced before a magistrate within twenty-four hours of arrest, as was required under Article 22(2). The majority judgment of Rajagopal Ayyangar, J., speaking on behalf of himself and three other learned judges, held that the detention was legal—breaking up the detention periods into two stages. Since the second stage began only on 27 July, it was held that they were produced before a magistrate within twenty-four hours of the second detention, and that therefore Article 22(2) could not be said to have been breached. Subba Rao, J. dissented, stating:


I find it difficult to dissect the detention into two periods, namely, (i) detention for deportation, and (ii) detention for production before the High Court. The act of detention was a continuous one and it did not cease to be one for the purpose of deportation by the fact that the respondents were brought back to Lucknow or thereafter to the High Court pursuant to the notice issued.

‘. . . in the present case the respondents, who are alleged to be foreigners, were directed to leave the country; and, as they failed to do so, the police arrested them with a view to deport them out of the country. The respondents were certainly guilty of an act prejudicial to the State or the public interest and, therefore, their arrest could not be equated with that of the person in the aforesaid case.†



g)	Article 31—The Fundamental Right to Property

11.	State of West Bengal v. Union of India (1964)

The vexed question that arose in State of West Bengal v. Union of India (1964)‡ was whether coal-bearing areas belonging to the state of West Bengal could be acquired by the Union of India. After a survey of the Constitution as a whole, Sinha, C.J., in a majority judgment delivered on his behalf and four other learned judges, held that the suit filed by the state of West Bengal against the Union of India for a declaration that Parliament is not competent to make a law authorizing the Union government to acquire lands which are vested in the state would have to be dismissed. Subba Rao, J. dissented.

After discussing various provisions of the Constitution of India, the learned judge found that the political sovereign is the people of India, whereas legal sovereignty could be said to be divided between the Union and the states as follows:


The foregoing resume of the provisions of the Constitution reveals the following picture: the political sovereign is the people of India and the legal sovereignty is divided between the constitutional entities i.e. the Union and the States, who are juristic personalities possessing properties and functioning through the instrumentalities created by the Constitution. Though the jurisdiction of the Union is confined to some subjects, it extends throughout India, whereas that of the States is confined to their territorial limits. Within their respective spheres both in the legislative and executive fields they are supreme; their inter se relationship is regulated by specific provisions. The relation between the Union and the States cannot be found in the legislative fields demarcated by the Lists, but can only be discovered in the specific constitutional provisions forging links between them. The emergency powers of the Union to meet extraordinary situations do not affect its exclusive fields of operation in normal times.*



Contrary to the vision of Sinha, C.J., the learned judge found the Indian Constitution to be federal in nature, inasmuch as the Union and the states are both independent in their own spheres, as follows:


The real test to ascertain whether a particular Constitution has accepted the federal principle or not is whether the said Constitution provides for the division of powers in such a way that the general and the regional governments are each within its sphere substantially independent of the other. The reservation of the residue of power or the power to interfere with States’ affairs in emergencies in the Union may affect the balance of power in a federation, but does not destroy its character. Some Constitutions show a marked bias towards the Federation and the others towards the States, but notwithstanding the varying emphasis they accept the federal principle as their basis. Though some authors, accepting the American Constitution as the yardstick for a federation, prefer to describe Constitutions with a bias towards Union as quasi-federations, I do not think it is inappropriate to describe all Constitutions which substantially accept the federal principle as Federations. Applying this test, I have no doubt that the Indian Constitution is a federation, as the units in normal times exercise exclusive sovereign power within the fields allotted to them.*



Referring then to the General Clauses Act, 1897, the learned judge found that the word ‘person’ could not possibly include the state, as follows:


There is no definition of the expression ‘person’ in the Constitution; but it is defined in the General Clauses Act, 1897, as including any company or association or body of individuals, whether incorporated or not. Though this definition is an enlargement of the natural meaning of the expression ‘person’, even the extended meaning does not include the State.†



Referring to Article 298(1) of the Constitution and the ‘compulsory acquisition’ Entries in the List contained in the Seventh Schedule to the Constitution of India, the learned judge found:


The phraseology used in this Article clearly shows that the land held by the Union or the State for the Union or the State purposes respectively, could be transferred to the other only in the manner indicated in Article 298(1). By the Constitution (Seventh Amendment) Act, 1956, the subject of acquisition and requisitioning of land was placed in List III as Entry 42, and Entry 33 of List I and Entry 36 of List II were deleted and Article 208 was substituted by a new Article. The changes made in Article 298 are not material for the present purpose. It is, therefore, manifest that under the Government of India Act, 1935, compulsory acquisition of land was a Provincial subject, that under the Constitution, as it originally stood, Parliament could make a law for acquiring such a property for the Union purposes and the State Legislature for the State purposes by virtue of different entries and that, after the amendment, both Parliament and State Legislatures could make a law for the acquisition of such a property by virtue of Entry 42 of List III. But if the Federation or Province under the Government of India Act, or the Union or the State under the Constitution wanted a property, owned by the other, it could secure it only under an agreement and not otherwise. This scheme clearly demonstrates that a law whether made by Parliament or by a State Legislature cannot provide for the acquisition of property owned by the other. I, therefore, hold that Parliament cannot make a law by virtue of Entry 42 of List III for the acquisition by the Union of the property owned by a State.*



In a celebrated passage, the anomalies of accepting the majority judgment were then set out as follows:


There would be many anomalies in the working of the Constitution if the contention of the Union was accepted. As the subject of ‘acquisition and requisitioning’ is in the Concurrent List, both Parliament and a State legislature can make different laws for acquiring the property of the State or of the Union, as the case, may be. Under the law made by Parliament, the State property can be acquired and on acquisition it becomes the Union property; then under the law made by the State as the same property can be reacquired by the State as the Union property. It is said that this vicious circle cannot arise under the Constitution. Reliance is first placed upon Article 31(3) of the Constitution, which says:

‘No such law as is referred to in clause (2) made by the legislature of a State shall have effect unless such law, having been reserved for the consideration of the President, has received his assent.’

But I have held that Article 31(2) has no application to a law providing for the acquisition of a State property and if so, clause (3) thereof will also not apply to such a law. Even if Article 31(3) applies, there is nothing which prevents the President from giving his consent to a State to acquire the Union property, though the Union executive may ordinarily be relied upon not to do so. But we must test the validity of a contention on the legal possibilities and not on what a particular executive may or may not do. If so, Article 31(3) cannot always prevent the conflict indicated above. It is said that Article 254(1) would invariably resolve such conflicts in favour of the law made by the Parliament. But Article 254(1) can come in aid of the law made by Parliament only if there is repugnancy between that law and that made by the State legislature. But in the illustration given there is no such repugnancy, for the law made by Parliament provides for the acquisition of the property of the State, whereas the law made by the State provides for the acquisition of the property owned by the Union. The moment the State property is acquired by the Union it becomes the property of the Union. In such a context there is no repugnancy between the two laws though the purpose of the Union law can be defeated by the exercise of a power under a State law. Article 254(2) also saves the laws of the States if the previous consent of the President has been taken; such a consent is legally possible, though ordinarily the Central Executive can be expected to withhold it. The Constitution could not have intended such an unresolved conflict between the Union and the States. Secondly, if the contention of the Union be correct Parliament can make a law making a provision for acquiring the entire property of a State without compensation. It can indirectly prevent the State from functioning; it can acquire the buildings owned by the State and used for its offices; it can take away the substratum of the State’s jurisdiction by acquiring not only its offices but also its buildings and works, which are maintained for the public good. Though Parliament may not be expected to create such a situation, nothing will prevent it, from doing so. A construction which may prevent the State from functioning as visualized by the Constitution cannot easily be accepted unless it is clearly expressed in the Constitution itself. It is said that Parliament can destroy the State under Article 3 of the Constitution and therefore, nothing more untoward can happen to a State if this limited power is conceded, as a larger power has already vested in the Parliament. Article 3 only enables Parliament to make a law for the formation of a new State, alteration of boundaries of any State, increase or decrease of the area of any State or alteration of the name of any State. Such a power is expressly given to the Parliament and, therefore, it can function under that Article. But that has nothing to do with a power to acquire the property of a State. Thirdly, when the Constitution created legal entities and distributed the sovereign powers between them, it is unreasonable to construe the ambiguous provisions of the Constitution in such a way as to create conflicts between them or to make one a creature of the other. It is said that if such a power is not conceded to the Union, the States may not cooperate with the Union in the implementation of the policies conceived in the interest of the whole country. This argument may have some relevance in America or in Australia where the States are powerful under their respective Constitutions, but absolutely none under our Constitution whereunder the States are practically beholden to the Union in many ways. It was necessary in America to evolve implied powers to implement national policies; in India the Constitution has conferred on the Union ample powers in that direction. In such a situation this Court should be very reluctant to curtail the already limited powers of the States and should not by construction, convert the federal structure into a unitary form of Government which the Constitution has rejected.*



The position under the American, Australian and Canadian constitutions being different, the learned judge held:


Sustenance is sought to be drawn from American, Australian and Canadian decisions in support of the Union’s contention that a federal law can provide for the acquisition of a property owned by a State. Before adverting to the decisions of a foreign court, it would be necessary to know the relevant fundamental differences between the Constitution of the said country and our own. In America there is no express power conferred on the Congress enabling it to make a law for the acquisition of any property for public purposes. There is also no Concurrent List giving a common field of operation for the Federal and the State units. The power of acquisition was evolved by judicial decisions by invoking the doctrine of implied powers. The law of that country, therefore, may not be of much relevance in construing the provisions conferring express powers on the different units under our Constitution.*



It was then pointed out that our Constitution must be contrasted with Section 51 of the Australian Constitution as follows:


The Australian decisions also do not help us, for Section 51 of the Australian Constitution expressly provides that the Commonwealth can make a law for the acquisition of property on just terms from any state or person: see Wynes’ Legislative, Executive and Judicial Powers in Australia, p. 441. If at all, the said provision indicates that in a federal form of government one sovereign unit cannot acquire the property of another unless the Constitution expressly provides for it.†



In conclusion, the learned judge held:


To conclude: the Indian Constitution accepts the federal concept and distributes the sovereign powers between the coordinate constitutional entities, namely, the Union and the States. This concept implies that one cannot encroach upon the governmental functions or instrumentalities of the other, unless the Constitution expressly provides for such interference. The legislative fields allotted to the units cover subjects for legislation and they do not deal with the relationship between the two coordinate units functioning in their allotted fields: this is regulated by other provisions of the Constitution and there is no provision which enables one unit to take away the property of another except by agreement. The future stability of our vast country with its unity in diversity depends upon the strict adherence of the federal principle, which the fathers of our Constitution have so wisely and foresightedly incorporated therein. This Court has the constitutional power and the correlative duty—a difficult and delicate one—to prevent encroachment, either overtly or covertly, by the Union on State field or vice versa, and thus maintain the balance of federation. The present is a typical case where the court should stop the Union from overstepping its boundary and trespassing into the State field.*



Sometimes, the voice of dissent in an earlier judgment is picked up by another voice of dissent in a later judgment. This is what was done, so far as this dissenting judgment was concerned, by Kailasam J. in his dissent in State of Karnataka v. Union of India and Anr. (1977).† The question that arose before the court was with regard to a suit filed by the state of Karnataka against the Union of India under Article 131 of the Constitution of India, insofar as notifications issued under the Commission of Inquiry Act, 1952, by the Central government were concerned, to inquire into the misuse of governmental power against the chief minister and other ministers of the state of Karnataka. The majority judgment of Beg C.J., Chandrachud, J. and Bhagwati, J., though holding the suit to be maintainable, dismissed the suit after considering the merits. Untwalia, J., Shinghal J. and Jaswant Singh, J. came to the conclusion that it was not necessary to go into the merits of the case at all, as the suit was not maintainable. Kailasam J. dissented on both counts, holding the suit to be maintainable, and further, holding the impugned notification as ultra vires the powers of the Central government, conferred on it by Section 3 of the Commision of Inquiry Act, 1952. In his dissent, he spoke of Subba Rao J.’s dissent in State of West Bengal, with regard to observations on federalism, as follows:


255. The nature of our Constitution has been discussed by the Supreme Court in a few decisions which may be referred to at this stage. In Atiabari Tea Co. Ltd. v. State of Assam, Gajendragadkar, J. as he then was, in construing Article 301 observed: ‘We must adopt a realistic approach and bear in mind the essential features of the separation of powers on which our Constitution rests. It is a federal Constitution which we are interpreting, and so the impact of Article 301 must be judged accordingly.’ The matter was dealt with by S.K. Das, J. in Automobile Transport (Rajasthan) Ltd. v. State of Rajasthan. The learned Judge after tracing the history of the Indian Constitution observed: ‘The evolution of a federal structure or a quasi-federal structure necessarily involved, in the context of the conditions then prevailing, a distribution of powers and a basic part of our Constitution relates to that distribution with the three legislative lists in the Seventh Schedule. The Constitution itself says by Article I that India is a Union of States and in interpreting the Constitution one must keep in view the essential structure of a federal or quasi-federal Constitution, namely, that the units of the Union have also certain powers as has the Union itself’. The learned Judge further observed: ‘In evolving an integrated policy on this subject our Constitution-makers seem to have kept in mind three main considerations which may be broadly stated thus: first, in the larger interests of India there must be free flow of trade, commerce and intercourse, both inter-State and intra-State; second, the regional interests must not be ignored altogether; and third, there must be a power of intervention by the Union in any case of crisis to deal with particular problems that may arise in any part of India’. The learned Judge concluded: ‘Therefore, in interpreting the relevant articles in Part XIII we must have regard to the general scheme of the Constitution of India with special reference to Part III (Fundamental Rights), Part XII (Finance, Property etc. containing Articles 276 and 286) and their inter-relation to Part XIII in the context of a federal or quasi-federal Constitution in which the States have. certain powers including the power to raise revenues for their purposes by taxation.’ The decision is clear authority for the proposition that the essential structure of Indian Government is of federal or quasi-federal character, the units having also certain powers as the Union itself.

256. On this aspect the learned Solicitor-General very strongly relied on certain passages in State of West Bengal v. Union of India, in the majority judgment delivered by Sinha, C.J. Referring to Article 4 of the Constitution which empowers the Parliament by legislation to alter the territory of the State or abolish it altogether Sinha, C.J. observed: ‘When the Parliament is invested with authority to alter the boundaries of any State and to diminish its areas so as to even destroy a State with all its power and authority, it would be difficult to hold that the Parliament which is competent to destroy a State is, on account of some assumption as to absolute sovereignty of the State, incompetent effectively to acquire by legislation designed for that purpose the property owned by the State for governmental purposes.’ The learned Chief Justice further observed that: ‘Even if the Constitution were held to be a federal one and the States regarded qua the Union as sovereign the power of the Union to legislate in respect of the property situate in the State would remain unrestricted.’ The Court was considering an Act passed by the Parliament, the Coal Bearing Areas (Acquisition and Development) Act, 1957, enabling the Union of India to acquire certain coal bearing areas in the State of West Bengal. The State filed a suit contending that the Act did not apply to lands vested in or owned by the State and that if it applied to such lands the Act was beyond the legislative competence of the Parliament. The decision as far as it holds that even if the Constitution were held to be a federal Constitution and the States regarded qua the Union as sovereign, the power of the Union to legislate in respect of the property would remain unrestricted, may be right as falling within the power of the Parliament under Entry 42, List III and Entries 52 and 54 of List I. But with very great respect the observation that ‘the Constitution of India is not truly federal in character . . . that only those powers which are concerned with the regulation of local problems are vested in the States’ is not in accordance with the decisions of this Court in Atiabari Tea Co. Ltd. v. State of Assam and Automobile Transport (Rajasthan) Ltd. v. State of Rajasthan which is a decision of a Bench of Seven Judges of this Court. The observation of the Court that from the powers conferred on the Parliament under Article 4 it cannot be held that it is incompetent for the Parliament to acquire by legislation the property owned by the States on the theory of the absolute sovereignty of the States, cannot be understood as having laid down that the States have no sovereignty even in their own sphere or that Parliament has any overriding or supervening powers. The observation of Subba Rao, J. as he then was in the dissenting judgment that the Indian Constitution accepts the federal concept and distributes the sovereign powers between the co-ordinate constitutional entities, namely, the Union and the States and that this concept implies that one cannot encroach upon the governmental functions or instrumentalities of the other, unless the Constitution expressly provides for such interference, is in accordance with the accepted view of this Court. It is unfortunate that the earlier decisions of this Court in Atiabari Tea Co. Ltd. v. State of Assam and Automobile Transport (Rajasthan) Ltd. v. State of Rajasthan were not brought to the notice of the Court.



h)	Articles 32 and 226

12.	Lt. Col. Khajoor Singh v. Union of India (1961)

In Lt. Col. Khajoor Singh v. Union of India (1961),* the appellant had filed a writ petition against the Union of India in the High Court of Jammu and Kashmir, stating that he was prematurely retired without any allegation or charge, in contravention of the Constitution of India. The majority judgment by Sinha, C.J., speaking for a majority of five judges, held that the high court had no jurisdiction to issue the aforesaid writ. Subba Rao, J. dissented, and began with his conception of how the Constitution must be interpreted:


If the relevant provisions are clear and unambiguous, the said contention must prevail however deleterious the effect may be to public interest. But if the words of the Article are capable of two or more interpretations, one that will carry out the intention of the Constituent Assembly and the other that would defeat it, the former interpretation must necessarily be accepted. We must also bear in mind that the provisions of the Constitution are not ‘mathematical formulae which have their essence in mere form’. It being an organic statute, its provisions must be construed broadly and not in a pedantic way, but without doing violence to the language used.*



The learned judge next went into the fact of the high courts, other than those of the presidency towns of Bombay, Calcutta and Madras, having had no power to issue prerogative writs before Article 226 of the Constitution came into force, as follows:


Before I attempt to construe the provisions of clause (2-A) of Article 32, I think it would be convenient to trace briefly the history of Article 226, for it throws a flood of light on the legislative intention expressed in Article 32(2-A). In pre-independence India the High Courts, other than the High Courts in the presidency towns of Bombay, Calcutta and Madras, had no power to issue prerogative writs; even in the case of the said presidency High Courts the power to issue writs was very much circumscribed; their jurisdiction to issue the said writs was confined only to the limits of their original jurisdiction and the Governments were excluded from its scope. But the framers of our Constitution with the background of centuries of servility, with the awareness of the important role played by the High Court of England in protecting the rights of its citizens when they were infringed by executive action, with the knowledge of the effective and impartial part played by the High Courts in pre-independence India within the narrow limits of their jurisdiction to protect the rights of the citizens of our country, with a vision to prevent autocracy raising its ugly head in the future, declared the fundamental rights in Part III of the Constitution, conferred powers on the High Courts to issue to any person or authority, including in appropriate cases any Government, directions, orders or writs for the enforcement of the fundamental rights or for any other purpose. In short, any person of India can approach an appropriate High Court to protect his rights against any person, authority or any Government if his fundamental right or any other right is infringed by the said person, authority or Government.†



The learned judge therefore concluded that the words ‘any Government’ contained in Article 226 must necessarily take in the Union government,* stating that the Union Government has no one ‘fixed legal abode’ and can be said to be within the territories of every state, and on this basis held:


The Union Government has no fixed legal abode; it is present throughout the territories over which it exercises jurisdiction and in respect whereof it can make effective and binding orders in the field allotted to it by the Constitution. The constitutional situs of the Union Government is the entire territories of the Union and it is ‘within’ the territories of India and, therefore, within the territories of every State.†



A useful summary of what was held by the dissenting judgment was then set out:


The foregoing discussion may be summed up in the following propositions: (1) The power of the High Court under Article 226 of the Constitution is of the widest amplitude and it is not confined only to issuing of writs in the nature of habeas corpus, etc., for it can also issue directions or orders against any person or authority, including in appropriate cases any Government. (2) The intention of the framers of the Constitution is clear, and they used in the Article words ‘any Government’ which in their ordinary significance must include the Union Government. (3) The High Court can issue a writ to run throughout the territories in relation to which it exercises jurisdiction and to the person or authority or Government within the said territories. (4) The Union Government has no constitutional situs in a particular place, but it exercises its executive powers in respect of matters to which Parliament has power to make laws and the power in this regard is exercisable throughout India; the Union Government must, therefore, be deemed in law to have functional existence throughout India. (5) When by exercise of its powers the Union Government makes an order infringing the legal right or interest of a person residing within the territories in relation to which a particular High Court exercises jurisdiction, that High Court can issue a writ to the Union Government, for in law it must be deemed to be ‘within’ that State also. (6) The High Court by issuing a writ against the Union Government is not travelling beyond its territorial jurisdiction, as the order is issued against the said Government ‘within’ the State. (7) The fact that for the sake of convenience a particular officer of the said Government issuing an order stays outside the territorial limits of the High Court is not of any relevance, for it is the Union Government that will have to produce the record or carry out the order, as the case may be. (8) The orders issued by the High Court can certainly be enforced against the Union Government, as it is amenable to its jurisdiction, and if they are disobeyed it will be liable to contempt. (9) Even if the officers physically reside outside its territorial jurisdiction, the High Court can always reach them under the Contempt of Courts Act, if they choose to disobey the orders validly passed against the Union Government which cannot easily by visualized or ordinarily be expected. (10) The difficulties in communicating the orders pertain to the rules of procedure and adequate and appropriate rules can be made for communicating the same to the Central Government or its officers.*



Given the restrictive nature of the majority judgment, Article 226 of the Constitution was then amended by the Constitution (Fifteenth Amendment) Act, 1963, which added sub-article (1-A) to Article 226 as follows:


(1A) The power conferred by clause (1) to issue directions, orders or writs to any Government, authority or person may also be exercised by any High Court exercising jurisdiction in relation to the territories within which the cause of action, wholly or in part, arises for the exercise of such power, notwithstanding that the seat of such Government or authority or the residence of such person is not within those territories.



This sub-article was renumbered as sub-article (2) to Article 226 by the Constitution (Forty-Second Amendment) Act, 1976. The effect of sub-article (2) of Article 226 upon the majority judgment of Lt. Col. Khajoor Singh was to render it ineffective. This was pointed out in Kusum Ingots & Alloys Ltd. v. Union of India (2004)* as follows:


28. Lt. Col. Khajoor Singh v. Union of India [(1961) 2 SCR 828] whereupon the learned counsel appearing on behalf of the appellant placed strong reliance was rendered at a point of time when clause (2) of Article 226 had not been inserted. In that case the Court held that the jurisdiction of the High Court under Article 226 of the Constitution of India, properly construed, depends not on the residence or location of the person affected by the order but of the person or authority passing the order and the place where the order has effect. In the latter sense, namely, the office of the authority which is to implement the order would attract the territorial jurisdiction of the Court was considered having regard to Section 20(c) of the Code of Civil Procedure as Article 226 of the Constitution thence stood, stating:

‘The concept of cause of action cannot in our opinion be introduced in Article 226, for by doing so we shall be doing away with the express provision contained therein which requires that the person or authority to whom the writ is to be issued should be resident in or located within the territories over which the High Court has jurisdiction. It is true that this may result in some inconvenience to persons residing far away from New Delhi who are aggrieved by some order of the Government of India as such, and that may be a reason for making a suitable constitutional amendment in Article 226. But the argument of inconvenience, in our opinion, cannot affect the plain language of Article 226, nor can the concept of the place of cause of action be introduced into it for that would do away with the two limitations on the powers of the High Court contained in it.’

29. In view of clause (2) of Article 226 of the Constitution of India, now if a part of cause of action arises outside the jurisdiction of the High Court, it would have jurisdiction to issue a writ. The decision in Khajoor Singh has, thus, no application.



13.	Smt. Ujjam Bai v. State of Uttar Pradesh (1963)

The celebrated judgment of Smt. Ujjam Bai v. State of Uttar Pradesh (1963)* has been discussed earlier in Chapter V. What arose for consideration was the correctness of the decision in Kailash Nath & Anr. v. State of U.P. & Ors. (1957),† as to whether a wrong order passed by a quasi-judicial authority could be held to violate fundamental rights and was therefore susceptible to challenge in a petition under Article 32. The majority judgment overruled Kailash Nath, stating that orders that were contrary to law must be distinguished from quasi-judicial orders that are without jurisdiction, and that therefore it is only the latter that can be challenged directly as violating fundamental rights under Article 32 of the Constitution of India. In Chapter V, we have seen how Rajagopal Ayyangar, J. dissented. We now examine Subba Rao, J.’s dissent. The correct approach of a court to fundamental rights was felicitously set out by the learned judge:


Fundamental rights are enshrined in Part III of the Constitution as the paramount rights of the people. Article 13(2) prohibits the State from making any law which takes away or abridges the rights conferred by the said Part and declares that any law made in contravention of this clause shall, to the extent of the contravention, be void. These rights may be broadly stated to relate to (i) right to equality—Arts. 14 to 18, (ii) right to freedom—Arts. 19 to 22, (iii) right against exploitation—Arts. 23 and 24, (iv) right to freedom of religion—Arts. 25 to 28, (v) cultural and educational rights—Arts. 29 and 30, (vi) right to property—Arts. 31 and 31A, and (vii) right to constitutional remedies—Arts. 32 to 35. These are the inalienable rights of the people of this country—some of them of non-citizens also—believed to be necessary for the development of human personality; they are essential for working out one’s way of life. In theory these rights are reserved to the people after the delegation of the other rights by them to the institutions of Government created by the Constitution, which expresses their will: see observations of Patanjali Sastri, J., as he then was, in A.K. Gopalan v. State of Madras. In State of Madras v. Shrimati Champakam Dorairajan the same idea was more forcibly restated thus:

‘The chapter of fundamental rights is sacrosanct and not liable to be abridged by any legislative or Executive Act or order, except to the extent provided in the appropriate article in Part III. The directive principles of State Policy have to conform to and run as subsidiary to the Chapter of fundamental rights.’

In the context of fundamental rights, an important principle should be borne in mind, namely, that the English idea of legislative supremacy is foreign to our Constitution. As this Court pointed out in A.K. Gopalan’s case the Constitution has not accepted the English doctrine of absolute supremacy of Parliament in matters of legislation.*



Approaching the question of the court’s jurisdiction, uninfluenced by prior judicial decisions, the learned judge held thus:


In this case a further attempt is made on be-half of the State to restrict the scope of the Court’s jurisdiction. Uninfluenced by judicial decisions, let us approach the question on principle. An illustration arising on the facts of the present case will highlight the point to be decided. A citizen of India is doing business in bidis. He has a fundamental right to carry on that business. The State Legislature enacts the Sales Tax Act imposing a tax on the turnover and on the sales of various goods, but gives certain exemptions. It expressly declares that no tax-shall be levied on the exempted goods. The said law is a reasonable restriction on the petitioner’s fundamental right to carry on the business in bidis. Now on a true construction of the relevant provisions of the Act, no tax is leviable on bidis. But on a wrong construction of the relevant provisions of the Act, the Sales-tax Officer imposes a tax on the turnover of the petitioner relating to the said bidis. He files successive statutory appeals to the hierarchy of tribunals but without success. The result is that he is asked to pay tax in respect of the business of bidies exempted under the Act. The imposition of the said illegal tax on the turnover of bidis is certainly an infringement of his fundamental right. He comes to this Court and prays that his fundamental right may be enforced against the Sales-tax Officer. The Officer says, ‘It may be true that my order is wrong; it may also be that the Supreme Court may hold that my construction of the section as accepted by the highest tribunal is perverse; still, as under the Act I have got the power to decide rightly or wrongly, my order though illegal operates as a reasonable restriction on the petitioner’s fundamental right to carry on business.’ This argument, in my view, if accepted, would in effect make the wrong order of the Sales-tax Officer binding on the Supreme Court, or to state it differently, a fundamental right can be defeated by a wrong order of an executive officer, and this Court would become a helpless spectator abdicating its functions in favour of the subordinate officer in the Sales-tax Department. The Constitution says in effect that neither the Parliament nor the Executive can infringe the fundamental rights of the citizens, and if they do, the person affected has a guaranteed right to approach this Court, and this Court has a duty to enforce it; but the Executive authority says, ‘I have a right to decide wrongly and, therefore the Supreme Court cannot enforce the fundamental right.’ There is nothing in the Constitution which permits such an extraordinary position. It cannot be a correct interpretation of the provisions of the Constitution if it enables any authority to subvert the paramount power conferred on the Supreme Court.

It is conceded that if the law is invalid, or if the officer acts with inherent want of jurisdiction, the petitioner’s fundamental right can be enforced. It is said that if a valid law confers jurisdiction on the officer to decide rightly or wrongly, the petitioner has no fundamental right. What is the basis for this principle? None is discernible in the provisions of the Constitution. There is no provision which enables the Legislature to make an order of an executive authority final so as to deprive the Supreme Court of its jurisdiction under Art, 32 of the Constitution.*



The conclusion of the judgment in the form of eight propositions was then set out with great clarity as follows:


Let me now restate the legal position as I conceive it: (1) A citizen has a fundamental right to carry on business in bidis under Art. 19(1) of the Constitution. (2) The State may make a law imposing reasonable restrictions on that right it is conceded that the Uttar Pradesh Sales Tax Act is such a law. (3) The Sales-tax authorities constituted under the Act, purporting to exercise their powers thereunder, may make an illegal order infringing that right. (4) The order may be illegal because the authority concerned has acted without jurisdiction in the sense that the authority is not duly constituted under the Act or that it has inherent want of jurisdiction; the order may be illegal also because the said authority has construed the relevant provisions of the Act wrongly and has decided the facts wrongly or drawn the inferences from the facts wrongly. (5) The Act expressly or by necessary implication cannot give finality to the order of the authority or authorities so as to prevent the Supreme Court from questioning its correctness when the said order in fact affects the fundamental right of a citizen. (6) The aggrieved party may approach this Court before a decision is given by the Sales-tax authority or after the decision is given by the original authority or when an appeal is pending before the appellate tribunal or after all the remedies under the Act are exhausted. (7) Whatever may be the stage at which this Court is approached this Court may in its discretion, if the question involved is one of jurisdiction or a construction of a provision, decide the question and enforce the right without waiting till the procedure prescribed by a law is exhausted; but if it finds that questions of fact or mixed questions of fact and law are involved, it may give an opportunity to the party, if he agrees, to renew the application after he has exhausted his remedies under the Act, or, if he does not agree, to adjourn the petition till after the remedies are exhausted. (8) If the fundamental right of the petitioner depends upon the findings of fact arrived at by the administrative tribunals in exercise of the powers conferred on them under the Act, this Court may in its discretion ordinarily accept the findings and dispose of the application on the basis of those findings.*



The learned judge therefore concluded:


I would, therefore, hold that in the present case if the Sales-tax officer; by a wrong construction of the provisions of the Act, made an illegal order imposing a tax on the petitioner’s fundamental right, it is liable to be quashed.*



14.	Makhan Singh v. State of Punjab (1964)

In Makhan Singh v. State of Punjab (1964),† seven learned judges of the Supreme Court were faced with a proclamation of Emergency made under Article 359 of the Constitution of India, which was as a result of the China War. The majority judgment of Gajendragadkar, J., on behalf of a majority of six judges, after setting out the Presidential Order, held that it was only in very limited circumstances that a detention order can be set aside once an emergency has been proclaimed:


It still remains to consider what are the pleas which are now open to the citizens to take in challenging the legality or the propriety of their detentions either under Section 491(1)(b) of the Code, or Article 226(1) of the Constitution. We have already seen that the right to move any court which is suspended by Article 359(1) and the Presidential Order issued under it is the right for the enforcement of such of the rights conferred by Part III as may be mentioned in the Order. If in challenging the validity of his detention order, the detenu is pleading any right outside the rights specified in the Order, his right to move any court in that behalf is not suspended, because it is outside Article 359(1) and consequently outside the Presidential Order itself. Let us take a case where a detenu has been detained in violation of the mandatory provisions of the Act. In such a case, it may be open to the detenu to contend that his detention is illegal for the reason that the mandatory provisions of the Act have been contravened. Such a plea is outside Article 359(1) and the right of the detenu to move for his release on such a ground cannot be affected by the Presidential Order.

Section 491(1) deals with the power of the High Court to issue directions in the nature of the habeas corpus, and it covers six categories of cases in which such a direction can be issued. It is only in regard to that class of cases falling under Section 491(1)(b) where the legality of the detention is challenged on grounds which fell under Article 359(1) and the Presidential Order that the bar would operate. In all other cases falling under Section 491(1) the bar would be inapplicable and proceedings taken on behalf of the detenu will have to be tried in accordance with law. We ought to add that these categories of pleas have been mentioned by us by way of illustration, and so, they should not be read as exhausting all the pleas which do not fall within the purview of the Presidential Order.

There is yet another ground on which the validity of the detention may be open to challenge. If a detenu contends that the operative provision of the law under which he is detained suffers from the vice of excessive delegation and is, therefore, invalid, the plea thus raised by the detenu cannot at the threshold be said to be barred by the Presidential Order. In terms, it is not a plea which is relatable to the fundamental rights specified in the said Order. It is a plea which is independent of the said rights and its validity must be examined.*



The majority judgment then held that the test that would have to be applied would be as follows:


The question is: is this assumption well founded? Assuming that the Presidential Order had suspended the citizens’ right to move any court for enforcing their fundamental rights under Articles 14, 21 and 22 and had made the said Order applicable to persons detained under the Preventive Detention Act of 1950, could that Order have effectively prevented the detenues from contending that their detention was illegal and void? In such a case, if the detenu was detained under the Preventive Detention Act of 1950 and he challenged the validity of his detention on the ground that the relevant provisions of the said Act had not been complied with, would his challenge be covered by Article 359(1) and the Presidential Order issued under it? In other words, can it be said that in making the said challenge, he was enforcing his fundamental rights specified in the Presidential Order? If it is held that he was challenging the validity of his detention because the mandatory provisions of the Act had not been complied with, his challenge may be outside Article 359(1) and the Presidential Order. If, on the other hand, it is held that, in substance, the challenge is to enforce his aforesaid fundamental rights, though he makes the challenge by reference to the relevant statutory provisions of the Act themselves, that would have brought his challenge within the prohibition of the Presidential Order. Normally, as we have already held, a challenge against the validity of the detention on the ground that the statutory provisions of the Act under which the detention is ordered have not been complied with, would fall outside Article 359(1) and the Presidential Order, but the complication in the hypothetical case under discussion arises because unlike other provisions of the Act, the mandatory provisions in question essentially represent the fundamental rights guaranteed by Article 22 and it is open to argument that the challenge in question substantially seeks to enforce the said fundamental rights. In the context of the alternative argument with which we are dealing at this stage, it is unnecessary for us to decide whether the challenge in question would have attracted the provisions of Article 359(1) and the Order or not. We are referring to this matter only for the purpose of showing that the Parliament may have thought that the executive would not be able to detain citizens reasonably suspected of prejudicial activities by taking recourse to the Preventive Detention Act of 1950, and that may be the genesis of the impugned Act. If that be so, it would not be permissible to suggest that in passing the Act, parliament was acting mala fide.*



The final conclusion of the majority was therefore:


In the result, we hold that the Punjab and the Bombay High Courts are right in coming to the conclusion that the applications made by the detenues for their release under Section 491(1)(b) CrPC are incompetent in so far as they seek to challenge the validity of their detentions on the ground that the Act and the Rule under which they are detained suffer from the vice that they contravene the fundamental rights guaranteed by Articles 14, 21 and 22(4), (5) and (7).*



Subba Rao, J. dissented, beginning his judgment, stating:


I have had the advantage of reading the judgment of my learned brother, Gajendragadkar, J. I regret my inability to agree with him wholly. I agree with his conclusion in regard to the applicability of Article 359 of the Constitution to a right to move a court both under Article 32(1) and Article 226 thereof, but not with his conclusion in regard to the exercise of power by the High Court under Section 491 of the Code of Criminal Procedure.

These appeals raised questions of great importance touching apparently conflicting, but really harmonious concepts of individual liberty and security of the State, for the former cannot exist without the latter. My only justification for a separate treatment of the subject even on questions on which there is general agreement is my conviction that on important questions I should express my thoughts in my own way. Broadly, two questions are posed for the consideration of this Court, namely, (i) whether Section 3(2)(15)(i) of the Defence of India Act, 1962 (51 of 1962), hereinafter called the Act, and Rule 30(1)(b) of the Rules made in exercise of the power conferred under the Act are constitutionally void; and (ii) whether the order made by the President in exercise of the power conferred on him under Article 359(1) of the Constitution would be a bar against the maintainability of any action in any court to question the validity of the detention order made under the Act.†



Referring to the Latin maxim ubi jus ibi remedium, the learned judge referred to Article 358 as suspending the fundamental right, and Article 359 as suspending the remedy to move a court for the enforcement of the said fundamental right, as follows:


In Salmond on Jurisprudence, 11th Edn., the following interesting passage is found, at p. 531, under the heading ‘Ubi Jus Ibi Remedium’:

‘Whenever there is a right, there should also be an action for its enforcement. That is to say, the substantive law should determine the scope of the law of procedure, and not vice versa. Legal procedure should be sufficiently elastic and comprehensive to afford the requisite means for the protection of all rights which the substantive law sees fit to recognize. In early systems this is far from being the case. We there find remedies and forms of action determining rights, rather than rights determining remedies. The maxim of primitive law is rather, Ubi remedium ibi jus.

I understand this passage to mean that a right pertains to the substantive law and the remedy, to procedural law: that where a right is provided by a statute, a remedy, though not expressly provided for, may necessarily be implied. But the converse, though obtained in primitive law, cannot be invoked in modern time. To put it in other words, the suspension of a remedy cannot abrogate the right itself. Indeed, a comparative study of Articles 358 and 359 of the Constitution indicate that it could not have been the intention of the makers of the Constitution, for Article 358 expressly suspends the right whereas Article 359(1) suspends the ‘remedy’. If the contention of the learned Attorney-General be accepted, both have the same effect: if that was the intention of the makers of the Constitution, they would not have expressed themselves in different ways in the two articles. Where they intended to suspend the right, they expressly said so, and where they intended only to suspend, the remedy, they stated so.*



Lord Atkin’s celebrated dissent in Liversidge v. Anderson (1941)† is referred to as follows:


To use the felicitous language of Lord Atkin, in this country ‘amid the clash of arms, the laws are not silent; they may be changed, but they speak the same language in war as in peace’. The tendency to ignore the rule of law is contagious, and, if our Parliament, which unwittingly made a void law, not only allows it to remain on the statute book, but also permits it to be administered by the executive, the contagion may spread to the people, and the habit of lawlessness, like other habits, dies hard.*



The constitutional provisions under Articles 32 and 226 were then discussed:


To appreciate the contentions from a correct perspective it is necessary at the outset to notice the nature of the fundamental rights enshrined in the Constitution and the remedy or remedies provided for their enforcement. It would be pedantic to go into the question whether fundamental rights provided for under our Constitution are natural rights or primordial rights: whatever their origin might have been and from whatever source they might have been extracted, they are enshrined in our Constitution in Part III and described as fundamental rights. The Constitution declared under Article 13(2) that the State shall not make any law taking away or abridging the said rights and any law made in contravention of this clause shall be void to the extent of the contravention. After declaring such a law void, it proceeds to provide for the mode of enforcement of the said rights. Article 32(1) makes the right to move the Supreme Court by appropriate proceedings for the enforcement of the said rights a guaranteed right. Appropriate proceedings are described in clause (2) thereof, that is to say, a person can move the said Court for directions, orders, or writs in the nature described thereunder for the enforcement of any of the said rights. The right to move, therefore, is regulated by the procedure prescribed thereunder. Article 226, though it does not find a place in Part III of the Constitution, confers a power on every High Court throughout the territories in relation to which it exercises jurisdiction to issue such directions, orders, or writs in the nature described thereunder for the enforcement of any of the rights conferred by Part III. There is a material difference between Article 32 and Article 226 of the Constitution, namely, while in Article 32 the right to move the court is guaranteed, under Article 226 no such guarantee is given. But a fair construction of the provisions of Article 226 indicates that the right to move, though not guaranteed, is necessarily implied therein. As I have pointed out, under Article 32 the right to move the Court is given a practical content by the provision indicating the different modes open to the person who has the said right to approach the Supreme Court.*



It was therefore found that the President’s order under Article 359, suspending the right to move any court in respect of specified fundamental rights, would include the right to move under Article 32 as well as 226 of the Constitution of India.† The learned judge then stated that under the scheme of the Constitution, a person has three kinds of rights: (1) fundamental rights, (2) constitutional rights and (3) statutory or common law rights.‡ The learned judge observed that Section 491 of the Criminal Procedure Code, 1898, being a pre-constitution statutory provision, remains unaffected by the Presidential Proclamation.§ The celebrated judgment in R v. Halliday (1917),¶ was then referred to.**

Liversidge was next considered in some detail.†† Subba Rao, J. then concluded:


This judgment, therefore, is no authority for the position for which it is relied upon. The decision in substance says that the rule of construction of a statute is the same both in peace time and in war time and that when there is an ambiguity in the expressions used, the court may give such meaning to the words used which are capable of bearing that meaning as would promote rather than defeat the object of the legislation. Indeed, the Privy Council, in Nakkuda Ali v. Jayaratne, confined the interpretation put upon Regulation 18-B of the Defence (General) Regulations, 1939, by a majority of the House of Lords to the particular circumstances of that case and they did not accept that construction when similar words were used in the Regulation 62 of the Defence (Control of Textiles) Regulations, 1945. I cannot, therefore, hold that the said decisions suggested a new rule of construction peculiar to war measures. The rules of construction are the same in war time as well as in peace time. The fundamental rule of construction is that the courts have to find out the expressed intention of the legislature from the words of the enactment itself. Where the language is unambiguous, no more is necessary than to expound those words in their natural and ordinary sense. But where the words are ambiguous and reasonably capable of bearing two meanings, the court may be justified in adopting that meaning which would further the intention of the legislature rather than that which would defeat it.*



The learned judge concluded that Section 491 of the Criminal Procedure Code, which assumes the existence of the rule of law therefore confers a power on the high court to direct persons in illegal detention to be set at liberty.† The width of this provision is then discussed as follows:


The expression ‘whenever it thinks fit’ confers an absolute discretion on the court to exercise its power thereunder or not to do so, having regard to the circumstances of each case. While the word ‘may’ used in a statute was sometimes construed as imposing a duty on the authority concerned on whom a power is conferred to exercise the same if the circumstances necessitated its exercise, the expression ‘whenever it thinks fit’ does not warrant any such limitation on its absolute discretion. Though ordinarily a High Court may safely be relied upon to exercise its powers when the liberty of a citizen is illegally violated by any authority, the said unlimited discretion certainly enables it in extraordinary circumstances to refuse to come to his rescue. The absolute discretionary jurisdiction conferred under Section 491 of the Code cannot be put on a par with the jurisdiction conferred under Article 226 of the Constitution hedged in by constitutional limitations.*

The problem may be approached from a slightly different perspective Three questions may be posed, namely, (1) has any person the right to move the High Court under Section 491 of the Code to enforce his fundamental right? (2) would it be necessary for a person detained or any other on his behalf to allege that the detenu has a fundamental right and that it has been infringed by State action and seek a relief for enforcement of that right? (3) would it be obligatory on the Court to enforce the right, if the said right had been established? All the questions must be answered in the negative. Under Section 491 of the Code there is neither a right in the person detained to move the High Court for the enforcement of the fundamental right nor there is an obligation on the part of the High Court to give the said relief. It is only a discretionary jurisdiction conceived as a check on arbitrary action.†



A useful summary of the decision is then set out:


My view on the basis of the aforesaid discussion may be stated thus: (1) The detenus cannot exercise their right to enforce their fundamental rights under Articles 21, 22 and 14 of the Constitution, during the period for which the said right was suspended by the President’s order. (2) This does not preclude the High Court to release the detenus in exercise of its power under s. 491 of the Code of Criminal Procedure, if they were imprisoned under a void law, though the voidness of the law arose out of infringement of their fundamental rights under Articles 14, 21 and 22 of the Constitution. (3) The President’s order does not preclude, even under Article 32(1) and Article 226 of the Constitution, the petitioners from proving that the orders of detention were not made under the Defence of India Ordinance or the Act either because they were made, (i) outside the provisions of the Ordinance or the Act, or (ii) in excess of the power conferred under them, or (iii) the detentions were made mala fide or due to a fraudulent exercise of power.

I would close with a few observations. In the view I have taken, there are three courses open to Parliament: either it can make a valid law without infringing the fundamental rights other than these enshrined in Article 19 or amend Section 491 of the Code in order to maintain the enforcement of void laws, or do both. It is not for me to suggest the right course.*



This dissenting judgment has its echoes in the even more famous dissent of Khanna, J. in Additional District Magistrate, Jabalpur v. Shivakant Shukla (ADM Jabalpur) (1976),† discussed in Chapter II above. It is unfortunate that even the majority’s observations in Makhan Singh were glossed over in the majority judgments in ADM Jabalpur. Ray, C.J. in ADM Jabalpur refers to the observations of the majority in Makhan Singh and then concludes:


41. The Constitution is the mandate. The Constitution is the rule of law. No one can rise above the rule of law in the Constitution. The decisions of this Court in Mohan Chowdhury case, Makhan Singh case and Dr Ram Manohar Lohia v. State of Bihar are that any court means all courts including this Court and High Courts and the right to initiate legal proceedings. A person can enforce fundamental rights in this Court under Article 32 as well as in the High Courts under Article 226. It is idle to suggest that the object of Article 359(1) is that right to move this Court only is barred and not the right to move any High Court. Article 226 does not provide a guaranteed fundamental right like Article 32. This guaranteed right under Article 32 itself may be suspended by a Presidential Order under Article 359(1). In such a case it could not be said that the object of the makers of the Constitution is that a person could not move this Court for the enforcement of fundamental rights mentioned in the Presidential Order but could do so under Article 226. The bar created by Article 359(1) applies to petitions for the enforcement of fundamental rights mentioned in the Presidential Order whether by way of an application under Article 32 or by way of any application under Article 226.



Beg, J. refers to the aforesaid observations on page 631, as does Chandrachud, J. on pages 656 and 672. Bhagwati, J. refers to the majority judgments’ examples of detention orders being passed contrary to the Preventive Detention Act, and on being ordered mala fide, but gets over these observations by stating they there were obiter.* Even if they were obiter, an obiter dictum of a seven-judge bench is entitled to some respect. Also, Bhagwati, J. did not further state as to why such obiter ought not to be followed.

15.	Syed Yakoob v. K.S. Radhakrishnan & Ors. (1964)

In Syed Yakoob v. K.S. Radhakrishnan & Ors. (1964),† the celebrated judgment by Gajendragadkar, J., speaking for the majority of a Constitution Bench of five learned judges, is usually cited for the proposition that a writ of certiorari, being a writ given in exercise of supervisory jurisdiction, can only be granted to correct jurisdictional errors and errors of law apparent on the face of the record but not errors of fact—however, grave they may be.‡

Subba Rao, J. dissented not with this proposition of law, but only on facts, stating that the high court was right, on the basis of the material placed before it, that the state transport authority as well as the appellate tribunal had failed to consider the specific claim made by the first respondent in regard to his workshop at Chidambaram. Therefore, Subba Rao, J. held that the high court was right in setting aside this order.§

16.	Gulabchand Chhotalal Parikh v. State of Bombay (1965)

In Gulabchand Chhotalal Parikh v. State of Bombay (1965),¶ the questions that arose for consideration before a bench of five learned judges of the court was whether the doctrine of res judicata would apply to bar a subsequent regular suit between the same parties, with respect to the very matter that had been decided in a writ petition filed under Article 226 of the Constitution by the high court. The majority judgment of Raghubar Dayal, J. held that it would so apply. Subba Rao, J. dissented. According to the learned judge, the position in law is as follows:


Section 11 of the Code of Civil Procedure deals with the doctrine of res judicata in the context of a suit. It says, inter alia, that no Court shall try any suit or issue in which the matter directly and substantially in issue has been directly and substantially in issue in a former suit. To invoke this doctrine, the section lays down many conditions. The most essential condition is that the matter in question should have been directly and substantially in issue in a former suit. The expression ‘suit’ has not been defined in the Code, but Section 26 thereof says that every suit shall be instituted by the presentation of a plaint or in such other manner as may be prescribed. It is not argued that an application under Article 226 of the Constitution is a suit within the meaning of Section 26 or Section 11 of the Code. It follows, and indeed it is not disputed, that Section 11 of the Code does not bar the appellant from raising the question of the discharge of his suretyship again in the present suit.

But it is said that under the general principles of res judicata the Court would be barred to try his suit on the said issue. When the Code of Civil Procedure enacted Section 11 prescribing precisely when an earlier decision would be res judicata in a suit, it is not open to invoke the general principles of res judicata in the context of a subsequent suit, though the conditions laid down in the section were not satisfied, for otherwise the section would become nugatory: it would also introduce anomalies. A decision in a previous suit would not be res judicata in a subsequent suit unless the stringent conditions laid down in Section 11 of the Code were satisfied; whereas a decision in a proceeding which was not a suit would be res judicata whether or not the said conditions were complied with. If the fundamental requisites of res judicata were satisfied, a decision, if it fell under Section 11 of the Code, would be res judicata in a subsequent suit; and even if it did not fall thereunder, it would equally be res judicata. That could not have been the intention of the Legislature.*



In this view of the matter, the learned judge disagreed with the majority judgment. The reasoning contained in the dissenting judgment does not commend itself for the simple reason that once the same matter has been adjudicated upon, whether in a court of summary jurisdiction or otherwise, the doctrine of res judicata would necessarily apply on principle. As a matter of fact, Explanation VIII to Section 11 of the Code of Civil Procedure, 1908, was added in 1976, which expressly supports the majority judgment. It reads thus:


An issue heard and finally decided by a Court of limited jurisdiction, competent to decide such issue, shall operate as res judicata in a subsequent suit, notwithstanding that such Court of limited jurisdiction was not competent to try such subsequent suit in which such issue has been subsequently raised.



i)	Article 311

17.	State of Punjab v. Jagdip Singh & Ors. (1964)

In State of Punjab v. Jagdip Singh & Ors. (1964),† the question that arose for consideration was regarding the appointment of tehsildars (revenue officers) when there were no substantive vacancies in the said post. As a result thereof, the creation of supernumerary posts took place. On a state reorganization, the successor state refused to recognize the aforesaid creation of posts. The majority judgment held that such de-confirmation by the successor government was valid, as the status of the persons holding these posts was only officiating. This being so, there was no reduction of rank which would violate Article 311(2) of the Constitution of India. Subba Rao, J. dissented. He held, after quoting Article 311(2), as under:


In the present case, if the order of the Government stands, the respondents were certainly reduced in rank, for before the order they were permanent Tahsildars, but after the order they became Officiating Tahsildars with liens on their substantive posts of naibtahsildars. Their future prospects for promotion were affected, for other officers in the State Punjab, who would have been juniors to them, must now, after the said order, have taken precedence over them. A plain reading of the article certainly entitles the respondents to have a reasonable opportunity of showing cause before being reduced in rank. But the learned Advocate-General contends that for the application of the said clause of the article the punishment of reduction in rank should be in the context of the government servant’s conduct and where, as in the present case, an order is made dehors his conduct and only for correcting an alleged error committed by the previous Government, the said clause has no application. I find it difficult to accept this argument. If this argument were correct, it would lead to an extraordinary result, namely, that a government servant who had been guilty of misconduct would be entitled to reasonable opportunity whereas an honest government servant could be reduced in rank contrary to the provisions of the statutory service Rules without giving him such an opportunity. This anomaly is not created by Article 311(2), for the words used therein are wide enough to take in both categories, but by introducing words of qualification in the article which are not there.*



As a result, Subba Rao, J. found that the respondents occupied the posts in a substantive rank and therefore their reduction in rank as officiating tehsildars was a reduction of rank which infracted Article 311(2).†

j)	The Seventh Schedule

18.	The Gujarat University v. Krishna Ranganath Mudholkar (1963)

In The Gujarat University v. Krishna Ranganath Mudholkar (1963),‡ the 1961 amendment of the Gujarat University Act, 1949, came up for consideration before the court. The purport of the amendment was that the Gujarat University was now empowered to impose Gujarati or Hindi, or both, as exclusive medium of instruction for examinations. The question was whether, in pith and substance, the amendment was made under Entry 66 of List I or under Entry 11 of List II. The two Entries in the legislative list are set out hereinbelow:


Entry 66, List I: Co-ordination and determination of standards in institutions for higher education or research and scientific or technical institutions.



* * *


Entry 11, List II: Education including universities, subject to the provisions of Entries 63, 64, 65 and 66 of List I and entry 25 of List III.



The majority judgment of J.C. Shah, J. held that the two entries in the legislative list must be harmoniously construed. The majority declared that the medium of instruction, insofar as it applies to higher learning, would fall within the Entries in List I and therefore be deemed to be excluded from the purview of Item 11 of List II, for the reason that an exclusive medium of instruction which is likely to result in a lowering of standards must necessarily fall within Entry 66 of List I. Subba Rao, J. dissented. After referring to the case law on the doctrine of ‘pith and substance’, the learned judge held:


To summarize: When a question arises under what entry an impugned legislation falls, the court directs its mind to ascertain the scope and effect of the legislation and its pith and substance. Decided cases afford many criteria to ascertain its scope, namely, comparison of conflicting entries, effect of the impugned legislation, its object and purpose, its legislative history, its colourable nature and similar others—all or some of them would be useful guides to get at the core of the legislation. But no authority has gone so far as to hold that even if the pith and substance of an Act falls squarely within the ambit of a particular entry, it should be struck down on the speculative and anticipatory ground that it may come into conflict with a law made by a coordinate legislature by virtue of another entry. If the impact of a State law on a Central subject is so heavy and devastating as to wipe out or appreciably abridge the Central field, then it may be a ground for holding that the State law is a colourable exercise of power and that in pith and substance it falls not under the State entry but under the Union entry. The case law, therefore. does not warrant the acceptance of a new doctrine de hors that of pith and substance.*



He then reasoned that the scheme of the Constitution negatived the idea of legislation by Parliament in respect of the medium of instruction:


The scheme of the Constitution also negatives the idea of legislation by Parliament in respect of medium of instruction. When the Constitution was passed, there were many fairly well developed languages in different parts of our country and they were mentioned in the Eighth Schedule to the Constitution. At that time, English was the medium of instruction at all levels and was also the official language of the administration. It was accepted on all hands that English should be replaced at all levels, but the process should be phased. Article 343 of the Constitution declares that the official language of the Union shall be Hindi in Devnagari script and it permits the use of English for all official purposes for a specified period. But in the case of education no such go-slow process was indicated, presumably, because it was left to the wisdom of the legislatures of States and educationists to work out the programme for smooth transition. But the insistence on the replacement of English by Hindi for all official purposes, the recognition of regional languages, the omission of English in the Eighth Schedule, the direction under Article 351 that Hindi should be enriched by a process of assimilation from the languages specified in the Eighth Schedule and from Hindustani, all indicate that the makers of the Constitution were confident that the regional languages were rich or at any rate resilient enough to be or to become convenient vehicles of instruction at all levels of education. That is why no express reservation was made for replacing English by regional languages by convenient stages. It may, therefore, be accepted that the makers of the Constitution thought that the specified regional languages would be suitable vehicles of instruction, though it may equally be conceded that they require to be enriched to meet the demands of higher education. In this context Entry 66 of List I must be construed on the assumption that the regional languages would be the media of instruction in all the universities, and if so construed the law fixing the standards for coordination cannot displace the medium of instruction.*

All the legislative bodies under our Constitution are elected on adult franchise and this Court rightly presumes that they act with wisdom and in the interests of the people they represent. If the legislature of a State could in a particular instance act precipitately by replacing English by a regional language, Parliament also in its wisdom, if it has power to do so, may cut the Gordian knot by replacing English by Hindi in all the universities. It is after all a constitutional choice of institutions to implement a particular purpose and it is, therefore, the duty of this Court to interpret the provisions of the Constitution uninfluenced by ephemeral local conditions and situations. I would, therefore, hold that Entry 11 of List II takes in the medium of instruction and that it is not comprehended by the phraseology of Entry 66 of List I of the Seventh Schedule to the Constitution. It follows that the State Legislature can make a law empowering the University to prescribe a regional language as the exclusive medium of instruction.†



In this view of the matter, it was concluded:


The argument that this construction will enable the University to abolish English altogether as a medium of instruction, as it is done in the present case, has no relevance, for it can certainly do so, if it has power in that regard. The Constitution depended upon the State Legislatures and the universities for imparting education at the University level. The legislature in its turn, rightly in my view, conferred the necessary powers on the university, in the interest of higher education. No one is better qualified than the representatives of the intelligentsia of the State who man the various instrumentalities of the University to decide on the medium of instruction to be introduced in the colleges affiliated to the University. It may be that a particular university may have accelerated the pace of the introduction of a regional language as the medium of instruction at the university level, but other universities are following a more cautious policy. It is for the University to decide its own course. If the statute has conferred the power, as I have said it has, these considerations are of no avail.

It is not disputed that if the University has the power to prescribe an exclusive medium of instruction under a statute, Section 38-A of the Act which is a consequential provision would be valid.

For the aforesaid reasons I hold that the University was well within its rights in prescribing, by statutes, the said two languages as media of instruction to replace English by stages.*



Subba Rao J.’s dissenting judgment in this case was cited with approval, the principles laid down therein finding an echo in Banumathi, J.’s concurring opinion in Modern Dental College & Research Centre v. State of M.P. (2016)† as follows:


137. An elucidation of the connotation, ‘coordination’ as it appears in List I Entry 66, is contained in the discussion by Shah, J., while expressing the majority view in Gujarat University v. Krishna Ranganath Mudholkar [1963 Supp (1) SCR 112]. In this case, the Constitution Bench of this Court considered whether the State Legislature could impose Gujarati and/or Hindi in Devnagari script as exclusive medium of instruction and examination in institutions affiliated to the University and constituent colleges. It was held that:

If a legislation imposing a regional language or Hindi as the exclusive medium of instruction is likely to result in lowering of standards, it must necessarily fall within List I Item 66 and be excluded to that extent from List II Item 11.

138. Medium of instruction was held to have an important bearing on the effectiveness of instruction and resultant standards achieved thereby. It was further held as under:

‘26. . . . If adequate textbooks are not available or competent instructors in the medium, through which instruction is directed to be imparted are not available, or the students are not able to receive or imbibe instructions through the medium in which it is imparted, standards must of necessity fall, and legislation for coordination of standards in such matters would include legislation relating to medium of instruction.

27. If legislation relating to imposition of an exclusive medium of instruction in a regional language or in Hindi, having regard to the absence of textbooks and journals, competent teachers and incapacity of the students to understand the subjects, is likely to result in the lowering of standards, that legislation would, in our judgment, necessarily fall within List I Item 66 and would be deemed to be excluded to that extent from the amplitude of the power conferred by List II Item 11.’

139. Subba Rao, J. in Gujarat University case, in his dissenting view stated that no authority had gone so far as to hold that even if the pith and substance of an Act fell squarely within the ambit of a particular entry, it should be struck down on the speculative and anticipatory ground that it might come into conflict with a law made by a coordinated legislature by virtue of another entry; if the impact of a State law on a Central legislation was so heavy and devastating as to wipe out or appreciably abridge the Central field, then it might be a ground for holding that the State law was a colourable exercise of power and in pith and substance it fell not under the State entry, but under the Union entry.



B.	THE INTERPRETATION OF STATUTES

19.	Rani Drig Raj Kuer v. Raja Sri Amar Krishna Narain Singh (1960)

In Rani Drig Raj Kuer v. Raja Sri Amar Krishna Narain Singh (1960),* Section 56 of the U.P. Court of Wards Act, 1912, came up for consideration before the court, in the context of whether appeals which were compromised were valid. Section 56 is set out hereunder:


56. When in any suit or proceeding two or more wards being parties have conflicting interests, the court of wards shall appoint for each such ward a representative and the said representative shall thereupon conduct or defend the case on behalf of the ward whom he represents, subject to the general control of the court of wards.



The majority held that the said section was a directory provision, breach of which did not necessarily render a thing duly done in disobedience of it a nullity. Subba Rao, J. dissented. He was struck by the fact that same person represented both the estates, the deputy commissioner, Barabanki, being both appellant and respondent.* The learned judge then held that the provision was mandatory, and not directory, as follows:


Lastly, it is said that the provisions of the section are directory and non-compliance thereof would not affect the validity of the compromise decree, if in fact the compromise was effected bona fide by the competent authority. The word ‘shall’ in its ordinary import is ‘obligatory’, but there are many decisions wherein the courts under different situations construed the word to mean ‘may’.†

Bearing the aforesaid principles in mind let us look at the provisions of Section 56 of the Act. The object of Section 56 of the Act is to prevent the anomaly of the same person occupying a dual role of plaintiff and defendant and to provide for an effective machinery to safeguard the interests of the wards who are placed under the supervision of the court of wards. Should it be held that the appointment of a representative was at the discretion of the court of wards, the entire object of the section would be defeated. A person for whose benefit the provision was conceived would be represented by the opposite party, a situation anomalous in the extreme. On the other hand, no evil consequences can ordinarily be expected to flow if the provision be construed as mandatory. A statutory body like the court of wards can be relied upon to discharge the duties cast upon it by Section 56 of the Act. Even if it fails, the suit or the appeal, as the case may be, will be heard on merits or a fresh compromise may be effected after following the prescribed procedure. The balance of convenience is on the side of the provision being construed as mandatory rather than as directory. In the circumstances, I must hold that the intention of the legislature is to make the provision mandatory and therefore the word ‘shall’ cannot be construed as ‘may’ as contended by the learned counsel for the respondent.*



20.	Vasantlal Maganbhai Sanjanwala v. State of Bombay & Ors. (1961)

In Vasantlal Maganbhai Sanjanwala v. State of Bombay & Ors. (1961),† Section 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, was challenged on the ground that an unfettered discretion was given to the provisional government to fix a certain rate of rent by notification. Section 6(2) of the said act reads as follows:


The Provincial Government may, by notification in the Official Gazette, fix a lower rate of the maximum rent payable by the tenants of lands situate in any particular area or may fix such rate on any other suitable basis as it thinks fit.



The majority judgment of Gajendragadkar, J., speaking on behalf of himself and three other learned judges, held that sufficient guidance could be found in the Preamble of the Statute. Subba Rao, J. dissented, holding:


It is not necessary to multiply decisions; nor is it necessary to point out the subtle distinction between delegated legislation and conditional legislation. The law on the subject may be briefly stated thus: The Constitution confers a power and imposes a duty on the legislature to make laws. The essential legislative function is the determination of the legislative policy and its formulation as a rule of conduct. Obviously it cannot abdicate its functions in favour of another. But in view of the multifarious activities of a welfare State, it cannot presumably work out all the details to suit the varying aspects of a complex situation. It must necessarily delegate the working out of details to the executive or any other agency. But there is a danger inherent in such a process of delegation. An overburdened legislature or one controlled by a powerful executive may unduly overstep the limits of delegation. It may not lay down any policy at all; it may declare its policy in vague and general terms; it may not set down any standard for the guidance of the executive; it may confer an arbitrary power on the executive to change or modify the policy laid down by it without reserving for itself any control over subordinate legislation. This self effacement of legislative power in favour of another agency either in whole or in part is beyond the permissible limits of delegation. It is for a court to hold on a fair, generous and liberal construction of an impugned statute whether the legislature exceeded such limits. But the said liberal construction should not be carried by the courts to the extent of always trying to discover a dormant or latent legislative policy to sustain an arbitrary power conferred on executive authorities. It is the duty of this court to strike down without any hesitation any arbitrary power conferred on the executive by the legislature.*



In conclusion, the learned judge held:


Under this section the Provincial Government may fix a lower rate of the maximum in any particular area or to fix such rate on any other suitable basis. Three elastic words are used in Section 6(2), namely, (1) lower rate; (2) particular area; and (3) on any other suitable basis. Prima facie in Section 6(2) the legislature has not laid down any policy or any standard to enable the Provincial Government to reduce the maximum rent fixed under Section 6(1). What is the limit of the lower rate the Government is empowered to fix? What is the extent of the area with reference to which that rate can be fixed? What are the conditions prevailing in a particular area which require the reduction of the maximum rent? Even if there are conditions justifiable for reduction of the maximum rent, what is the basis for that reduction? The disjunctive ‘or’ between ‘particular area’ and ‘may fix’ and the word ‘other’ qualifying ‘suitable basis’ indicate that the situation of the land in a particular area may also be a basis for fixing a lower rent. The situation of a land in a particular area cannot in itself afford a basis for fixing a specified rate of maximum rent. The words ‘suitable basis’ in the alternative clause is so vague that in effect and substance they confer absolute and arbitrary discretion on the Provincial Government. What is the standard of suitability? The standard of suitability is only what the Government thinks suitable. In this section the legislature in clearest terms abdicated its essential functions in favour of the executive authority without laying down any standard for its guidance. In effect it permitted the Government to amend Section 6(1) of the Act. To illustrate, the legislature fixes the maximum rent payable by a tenant to his landlord at X; the Mamlatdar after enquiry fixes Y as reasonable rent which is less than X; the Government in exercise of the power conferred under Section 6(2) can arbitrarily fix Z which is far less than the reasonable rent; with the result that the entire scheme promulgated by the legislature breaks. The Government also may select any small area containing a few landlords and reduce the maximum rent to the lowest level with the result the Act can be worked out as an expropriatory measure which is contrary to the intention of the legislature. Learned counsel for the respondents realising that arbitrariness is writ large on the face of Section 6(2) attempted to evolve the legislative formula from the preamble to Section 6(1) and Section 12(3) of the Act. I cannot find any indication of the legislative policy in the manner of fixation of the lower rate of maximum rent in the preamble. Nor can I discover any such in Section 6(1). Section 6(1) contains a clear legislative policy in fixing the maximum rent on certain identifiable basis. The legislature says in effect in Section 6(2), ‘I have fixed the maximum rent in respect of irrigated lands and other lands on the basis of a definite share of the crop of such lands, but you can reduce that maximum rent on any basis you like’. While Section 6(1) overrides other provisions of the Act, Section 6(2) derogates from Section 6(1) itself. Section 6(2) is capable of being exercised in such a way that the object of Section 6(1) is itself frustrated. Section 6(1) in effect is made subject to Section 6(2).*

Now coming to Section 12(3), it is contended that the factors mentioned in Section 12(3) afford a standard for the Government for fixing the maximum rent. To put it differently the suitable basis is one or other of the factors in Section 12(3). The Act does not say so, either expressly or by necessary implication. The criteria for fixing rent in Section 13 are to afford a guide to Mamlatdar for fixing reasonable rent. Indeed the sub-clause is subject to Section 6 indicating thereby that the maximum rent fixed by the Government is not the same as the reasonable rent. Indeed if the reasonable rent determined on the basis of all or some of the factors in Section 12(3) is more than the maximum rent fixed by the Government on a suitable basis, the latter prevails over the former. As the maximum rent supersedes reasonable rent, the factors governing reasonable rent need not necessarily govern the fixation of maximum rent. To attempt to read the factors in Section 12(3) into Section 6(2) is, in my view, not permissible. On a fair reading of the provisions of the Act, I find it not possible to discover any standard laid down by the legislature to enable the Provincial Government to fix a lower rate of the maximum rent. The section conferring such arbitrary power on the Provincial Government without laying down any legislative standard is in excess of the permissible limits of delegation.†



This dissent is one more instance of Subba Rao J. converting the principle of law stated therein to be the law declared by the Supreme Court in a subsequent judgment. This was done by Subba Rao J., this time as chief justice, in Devi Das Gopal Krishnan and Ors. v. State of Punjab and Ors. (1967),‡ in which he quotes from his dissenting judgment in Vasantlal Maganbhai Sajanwala, stating that the principle of excessive delegation laid down by him is now the law laid down by a Constitution Bench of the Supreme Court of India. This was done as follows:


The decision in Vasantlal Maganbhai Sanjanwala v. State of Bombay raised the question whether Section 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1948 (Bom 67 of 1948), which enabled the Government to fix the rent payable by a tenant within the maximum limits prescribed thereunder, was valid. When it was argued that it was bad because of excessive delegation, this Court sustained it on the basis of a legislative policy disclosed by Section 12(3) of the Act.
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Further citation is unnecessary, for the principle of excessive delegation is well settled and the cases are only illustrations of the application of the said principle. The law on the subject may briefly be stated thus:

‘The Constitution confers a power and imposes a duty on the legislature to make laws. The essential legislative function is the determination of the legislative policy and its formulation as a rule of conduct. Obviously it cannot abdicate its functions in favour of another. But in view of the multifarious activities of a welfare State, it cannot presumably work out all the details to suit the varying aspects of a complex situation. It must necessarily delegate the working out of details to the executive or any other agency. But there is a danger inherent in such a process of delegation. An overburdened legislature or one controlled by a powerful executive may unduly overstep the limits of delegation. It may not lay down any policy at all; it may declare its policy in vague and general terms; it may not set down any standard for the guidance of the executive; it may confer an arbitrary power on the executive to change or modify the policy laid down by it without reserving for itself any control over subordinate legislation. This self effacement of legislative power in favour of another agency either in whole or in part is beyond the permissible limits of delegation. It is for a Court to hold on a fair, generous and liberal construction of an impugned statute whether the legislature exceeded such limits. But the said liberal construction should not be carried by the Courts to the extent of always trying to discover a dormant or latent legislative policy to sustain an arbitrary power conferred on executive authorities. It is the duty of the Court to strike down without any hesitation any arbitrary power conferred on the executive by the legislature.’

See Vasantlal Maganbhai Sanjanwala v. State of Bombay at pp. 356-357.*



In V. Nagappa v. Iron Ore Mines Cess Commissioner and Anr. (1973),† this court noticed that the learned chief justice reiterated his views in a dissenting judgment about the permissible limits of delegation, as follows:


10. In Devi Das Gopal Krishnan v. State of Punjab Section 5 of the East Punjab General Sales Tax Act, 1948 empowered the State Government to fix sales tax at such rates as it thought fit. The Court struck down the section on the ground that the legislature did not lay down any policy or guidance to the executive in the matter of fixation of rates. Subba Rao, C.J., speaking for the Court pointed out that the needs of the State and the purposes of the Act would not provide sufficient guidance in the fixation of rates of tax. It was further contended that Section 5 as amended only prescribed the maximum rate and did not disclose any policy giving guidance to the executive for fixing any rate other than the maximum. The Court rejected this contention on the ground that the discretion granted to the executive to fix the rate between one pice and two pice in a rupee is insignificant and did not exceed the permissible limits. In this case the learned Chief Justice reiterated his views about the permissible limits of delegation, expressed in his dissenting judgment in Vasantlal Maganbhai Sanjanwala v. State of Bombay. He pointed out the danger inherent in the process of delegation thus:

‘An overburdened legislature or one controlled by a powerful executive may unduly over-step the limits of delegation. It may not lay down any policy at all; it may not set down any standard for the guidance of the executive; it may confer an arbitrary power on the executive to change or modify the policy laid down by it without reserving for itself any control over subordinate legislation. This self-effacement of legislative power in favour of another agency either in whole or in part is beyond the permissible limits of delegation.’



Likewise, in Avinder Singh and Ors. v. State of Punjab and Ors. (1979),* the passage on principle found in the dissenting judgment of Subba Rao J. on pages 356 and 357 of the law report was again set out, this time from the judgment of the Constitution Bench in Devi Das Gopal Krishnan as follows:


11. In examination of excessive delegation of legislative power takes us to the scheme of the Act and insight into the dynamics of municipal administration. Certain fundamentals must be remembered in this context and then the text of the provision understood in the constitutional perspective. The Founding Document of the nation has created the three great instrumentalities and entrusted them with certain basic powers—legislative, judicative and executive. Abdication of these powers by the concerned instrumentalities, it is axiomatic, amounts to betrayal of the Constitution itself and it is intolerable in law. This means that the legislature cannot self-efface its personality and make over, in terms plenary, the essential legislative functions. The legislature is responsible and responsive to the people and its representatives, the delegate may not be and that is why excessive delegation and legislative hara kiri have been frowned upon by constitutional law. This is a trite proposition but the complexities of modern administration are so baffingly intricate and bristle with details, urgencies, difficulties and need for flexibility that our massive legislatures may not get off to a start if they must directly and comprehensively handle legislative business in all their plenitude, proliferation and particularization. Delegation of some part of legislative power becomes a compulsive necessity for viability. If the 500-odd parliamentarians are to focus on every minuscule of legislative detail leaving nothing to subordinate agencies the annual output may be both unsatisfactory and negligible. The Law-making is not a turnkey project, ready-made in all detail and once this situation is grasped the dynamics of delegation easily follows. Thus, we reach the second constitutional rule that the essentials of legislative functions shall not be delegated but the inessentials, however numerous and significant they be, may well be made over to appropriate agencies. Of course, every delegate is subject to the authority and control of the principal and exercise of delegated power can always be directed, corrected or cancelled by the principal. Therefore, the third principle emerges that even if there be delegation, parliamentary control over delegated legislation should be a living continuity as a constitutional necessity. Within these triple principles, Operator Delegation is at once expedient, exigent and even essential if the legislative process is not to get stuck up or bogged down or come to a grinding halt with a few complicated bills. It is apt to excerpt here an oft-quoted observation from Vasantlal Maganbhai Sanjanwala affirmed in Devi Das Gopal Krishnan:

‘The Constitution confers a power and imposes a duty on the legislature to make laws. The essential legislative function is the determination of the legislative policy and its formulation as a rule of conduct. Obviously it cannot abdicate its functions in favour of another. But in view of the multifarious activities of a welfare State, it cannot presumably work out all the details to suit the varying aspects of a complex situation. It must necessarily delegate the working out of details to the executive or any other agency. But there is a danger inherent in such a process of delegation. An over-burdened legislature or one controlled by a powerful executive may unduly overstep the limits of delegation. It may not lay down any policy at all: it may declare its policy in vague and general terms; it may not set down any standard for the guidance of the executive; it may confer an arbitrary power on the executive to change or modify the policy laid down by it without reserving for itself any control over subordinate legislation. This self-effacement of legislative power in favour of another agency either in whole or in part is beyond the permissible limits of delegation. It is for a court to hold on a fair, generous and liberal construction of an impugned statute whether the legislature exceeds such limits. But the said liberal construction should not be carried by the courts to the extent of always trying to discover a dormant or latent legislative policy to sustain an arbitrary power conferred on executive authorities. It is the duty of the Court to strike down without any hesitation any arbitrary power conferred on the executive by the legislature.’



Postscript

On the point that a notification issued under the Bombay Tenancy and Agricultural Lands Act, 1948, received the same protection as the act—which was protected from challenge under Article 31-B of the Constitution of India, being inserted in the Ninth Schedule thereof—this court in Prag Ice & Oil Mills and Anr. v. Union of India (1978)* overruled the majority judgment on this count, correctly stating that the minority judgment of Subba Rao J. was not concerned with this point, as Subba Rao J. struck down the notification on the ground that Section 6(2) of the act suffered from the vice of excessive delegation and was therefore unconstitutional. This was stated as follows:


48. The learned Solicitor General relies, justifiably, on the decisions of this Court in Vasantlal Maganbhai Sanjanwala v. State of Bombay and Latafat Ali Khan v. State of U.P. in support of his argument that the Price Control Order must receive the protection of the Ninth Schedule to the same extent as the Essential Commodities Act under which that Order was issued and which has been placed in the Ninth Schedule. In Vasantlal Maganbhai the vires of Section 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, was challenged on the ground that it suffered from the vice of excessive delegation. In exercise of the power conferred by Section 6(2), the State Government had issued a Notification fixing the maximum rent payable by tenants of lands situated in the areas specified in the Schedule appended to the notification. The validity of that notification was challenged on the ground that it offended against Article 31 of the Constitution. The first contention was rejected by the majority which held that Section 6(2) did not suffer from excessive delegation. On the second question it was held by the Court that since the Bombay Tenancy Act was placed in the Ninth Schedule, the notification which was issued under Section 6(2) of that Act could not be challenged on the ground that it violated Article 31. Subba Rao, J., who was in minority, did not consider the latter point regarding the validity of the notification issued under Section 6(2) because he took the view that Section 6(2) suffered from the vice of excessive delegation and was therefore unconstitutional. This decision undoubtedly lends support to the contention of the Union Government that if an Act or Regulation is specified in the Ninth Schedule, any order or notification issued under it would equally be entitled to the protection of that Schedule. We are, however, of the opinion, respectfully, that the decision in Vasantlal Maganbhai does not reflect the true legal position which, according to us, is that the immunity enjoyed by an Act placed in the Ninth Schedule cannot be extended to an order or notification issued under it. The decision of the Court appears to have been influenced largely by the consideration that the only argument advanced against the validity of the notification was that in substance it amended the provisions of Section 6(1) and was therefore a fresh legislation to which Article 31-B could not apply. The Court rejected that argument and held that if Section 6(2) was valid, the exercise of the power validly conferred on the Provincial Government could not be treated as a fresh legislation.



21.	State of Punjab v. Sodhi Sukhdev Singh (1961)

In State of Punjab v. Sodhi Sukhdev Singh (1961),* important questions arose with regard to the privilege accorded to the state not to disclose documents to courts under Sections 123 and 162 of the Indian Evidence Act, 1872. The majority judgment of Gajendragadkar, J., speaking for a majority of three judges, construed the privilege rather widely. Taking succour from Section 123 of the act, the majority held that Section 162 cannot be so construed as to make Section 123 a virtual dead-letter. Kapur, J. wrote a separate concurring judgment. Subba Rao, J. dissented, stating that the expression ‘affairs of State’ contained in Section 123 could not possibly be intended to take in commercial or welfare activities of the state:


The decisions of the High Courts in India over a long period of time consistently gave the same meaning to the said words. It may also be stated that in and about the time when the Evidence Act was passed, the concept of a welfare State had not evolved in India and as such the words ‘affairs of State’ could not have been, at that time, intended to take in the commercial or the welfare activities of the State. But when the words are elastic there is no reason why they should not be so construed as to include such activities also, provided the condition of public injury is also satisfied. It is, therefore, clear that the words ‘affairs of State’ have acquired a secondary meaning, namely, those matters of State whose disclosure would cause injury to the public interest.

This is giving too narrow a meaning to the words ‘public interest’. If the non-disclosure of a particular State document is in public interest, the impartial and uneven dispensation of justice by courts is also in public interest. They are indeed two aspects of public interest. There is no conflict or dichotomy between the two.*



It was then found that Sections 123 and 162 operate in different fields:


There is no conflict between Section 123 and Section 162 of the Act: the former confers a power on a head of a department to withhold permission from the standpoint of State administration, whereas Section 162 recognizes the overriding power of a court in the interest of higher public interest to overrule the objection of privilege.

I would, therefore, hold that the affidavit which states that a particular document relates to affairs of State must be sworn to only by a Minister in charge of the department wherefrom the document or documents are summoned.†



A useful summary of the dissenting judgment’s findings is then given:


The aforesaid discussion yields the following propositions: (1) under Section 162 of the Evidence Act the court has the overriding power to disallow a claim of privilege raised by the State in respect of an unpublished document pertaining to matters of State; but in its discretion, the court will exercise its power only in exceptional circumstances when public interest demands, that is, when the public interest served by the disclosure clearly outweighs that served by the non-disclosure. One of such instances is where the public interest served by the administration of justice in a particular case overrides all other aspects of public interest. (2) The said claim shall be made by an affidavit filed by the Minister in charge of the department concerned describing the nature of the document in general and broadly the category of public interest its non-disclosure purports to serve. (3) Ordinarily the court shall accept the affidavit of a Minister, but in exceptional circumstances, when it has reason to believe that there is more than what meets the eye, it can examine the minister and take other evidence to decide the question of privilege. (4) Under no circumstances can a court inspect such a document or permit giving of secondary evidence of its contents. (5) Subject to the overriding power of the court to disallow the claim of privilege in exceptional cases, the following provide working rules of guidance for the courts in the matter of deciding the question of privilege in regard to unpublished documents pertaining to matters of State: (a) ‘records relating to affairs of State’ mean documents of State whose production would endanger the public interest; (b) documents pertaining to public security, defence and foreign relations are documents relating to affairs of State; (c) unpublished documents relating to trading, commercial or contractual activities of the State are not, ordinarily, to be considered as documents relating to affairs of State; but in special circumstances they may partake of that character; (d) in cases of documents mentioned in (c) supra, it is a question of fact in each case whether they relate to affairs of State or not in the sense that if they are disclosed public interest would suffer.*



Though Subba Rao J. was only partially in minority in this case, holding that the privilege claim qua the report of the Public Service Commission must be overruled, Bhagwati, J. in S.P. Gupta and Ors. v. Union of India and Ors. (1981)†—overruled the majority judgment of Gajendragadkar, J. in Sodhi Sukhdev Singh on principle, as follows:


62. We may now refer to the decision of the Constitution Bench of this Court in the State of Punjab v. Sodhi Sukhdev Singh on which the greatest reliance was placed by the learned Solicitor-General in support of his plea based on clause (2) of Article 74. The respondent who was the District and Sessions Judge in the erstwhile State of Pepsu was removed from service by an order dated 7 April 1953 passed by the President who was then incharge of the Administration of the State. The respondent made a representation against the order of removal which was considered by the Council of Ministers of the State as in the meantime the President’s rule had come to an end and the Council of Ministers expressed its views in a Resolution passed on 28 September 1955. But before taking any action it invited the Report of the Public Service Commission. On receipt of the Report of the Public Service Commission, the Council of Ministers considered the matter again and ultimately on 11 August 1956 it reached the final conclusion against the respondent and in accordance with the conclusion, the order was passed to the effect that the respondent must be re-employed on some suitable post. The respondent thereupon instituted a suit against the successor State of Punjab for a declaration that his removal from service was illegal and in that suit he filed an application for the production of certain documents which included inter alia the proceedings of the Council of Ministers dated 28 September 1955 and 11 August 1956 and the Report of the Public Service Commission. The State objected to the production of these documents and ultimately the matter came before this Court. Gajendragadkar, J. (as he then was) speaking on behalf of the majority of the Court upheld the claim of privilege put forward on behalf of the State and so far as the Report of the Public Service Commission was concerned, the learned Judge held that it was protected against disclosure both under clause (3) of Article 163, and Section 123 of the Indian Evidence Act. We are at present concerned only with the claim for protection under clause (3) of Article 163 because that is an Article which corresponds to clause (2) of Article 74 insofar as advice by the Council of Ministers to the Governor is concerned. The learned Judge speaking on behalf of the majority, accorded protection to the report of the Public Service Commission under clause (3) of Article 163 on the ground that it formed part of the advice tendered by the Council of Ministers to the Rajpramukh. This view taken by the majority does appear prima facie to support the contention of the learned Solicitor-General, but we do not think we can uphold the claim for protection put forward by the learned Solicitor-General by adopting a process of analogical reasoning from the majority view in this decision. In the first place, we do not know what were the circumstances in which the majority Judges came to regard the report of the Public Service Commission as forming part of the advice tendered to the Rajpramukh. There is no reasoning in the judgment of the learned Judge showing as to why the majority held that the report of the Public Service Commission fell within the terms of clause (3) of Article 163. The learned Judge has merely set out his ipse dixit, without any reasons at all, saying in just one sentence: ‘The same observation falls to be made in regard to the advice tendered by the Public Service Commission to the Council of Ministers.’ It is elementary that what is binding on the court in a subsequent case is not the conclusion arrived at in a previous decision but the ratio of that decision, for it is the ratio which binds as a precedent and not the conclusion. Secondly, we may point out that we find it difficult to accept the view taken by the majority in this case. We are unable to appreciate how the report of the Public Service Commission which merely formed the material on the basis of which the Council of Ministers came to its decision as recorded in the proceedings dated 11 August 1956 could be said to form part of the advice tendered by the Council of Ministers to the Rajpramukh. We do not think the learned Solicitor-General can invoke the aid of this decision in support of his claim for protection under clause (2) of Article 74.
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68. We might begin by reproducing Section 123 which reads as follows:

‘123. Evidence as to affairs of State.—No one shall be permitted to give any evidence derived from unpublished official records relating to any affairs of State, except with the permission of the officer at the head of the department concerned, who shall give or withhold such permission as he thinks fit.’

It is also necessary for arriving at a proper interpretation of Section 123 to refer to Section 162 which says:

‘162. Production of documents.—A witness summoned to produce a document shall, if it is in his possession or power, bring it to court, notwithstanding any objection which there may be to its production or to its admissibility. The validity of any such objection shall be decided on by the court.

The court, if it sees fit, may inspect the document, unless it refers to matters of State, or take other evidence to enable it to determine on its admissibility.

Translation of documents—If for such a purpose it is necessary to cause any document to be translated, the court may, if it thinks fit, direct the translator to keep the contents secret, unless the document is to be given in evidence; and if the interpreter disobeys such directions, he shall be held to have committed an offence under Section 166 of the Penal Code, 1860.’

These two sections came up for consideration for the first time before this Court in State of Punjab v. Sodhi Sukhdev Singh [(1961) 2 SCR 371]. Gajendragadkar, J. (as he then was), speaking on behalf of himself, Sinha, C.J. and Wanchoo, J. pointed out that the principle behind the exclusionary rule enacted in Section 123 is that a document should not be allowed to be produced in court if such production would cause injury to public interest and where a conflict arises between public interest in non-disclosure and private interest in disclosure, the latter must yield to the former. The learned Judge emphasized that though Section 123 does not expressly refer to injury to public interest, that principle is obviously implicit in it and indeed it is the sole foundation and proceeded to add that even though administration of justice is a matter of very high public importance, if there is a real ‘conflict between public interest and the interest of an individual in a pending case, it may reluctantly have to be conceded that the interest of the individual cannot prevail over the public interest’. Now we agree with the learned Judge that public interest lies at the foundation of the claim for protection against disclosure enacted in Section 123 and it seeks to prevent production of a document where such production would cause public injury but we do not think the learned Judge was right in observing that the interest which comes into conflict with the claim for non-disclosure is the private interest of the litigant in disclosure. It is rather the public interest in fair administration of justice that comes into clash with the public interest sought to be protected by non-disclosure and the court is called upon to balance these two aspects of public interest and decide which aspect predominates. We shall have to discuss (this problem of balancing different aspects of public interest a little later, but in the meanwhile let us continue with the examination of the decision in Sukhdev Singh case. Gajendragadkar, J. (as he then was) after pointing out that public interest was the sole foundation for the claim for protection under Section 123 proceeded to consider when a document can be said to be relating to ‘affairs of State’ within the meaning of that section. The learned Judge observed that three different views are possible on this question. The first view is that documents relating to affairs of State are broadly divisible into two classes, one the disclosure of which will cause no injury to public interest and which may therefore be described as innocuous documents and the other the disclosure of which may cause injury to public interest and may therefore be described as noxious documents; it is the head of the department who decides to which class the document in respect of which the claim for protection against disclosure is made, belongs; if he comes to the conclusion that the document is innocuous, he will give permission for its production; if, however, he comes to the conclusion that the document is noxious, he will withhold such permission; in any case the court does not materially come into the picture. The second view is that documents relating to affairs of State should be confined only to the class of noxious documents and when a question arises, it is for the court to determine the character of the document and if necessary, to enquire whether its disclosure would lead to injury to public interest. The third view which does not accept either of the two extreme positions would be that the court can determine the character of the document and if it comes to the conclusion that the document belongs to the noxious class, it may leave it to the head of the department to decide whether its production should be permitted or not, for it is not the policy of Section 123 that in the case of every noxious document, the head of the department must always withhold permission. The learned Judge then proceeded to consider which of the three views represents the correct legal position and for that purpose, turned to examine Section 162 and after discussing the true import of that section and holding that where an objection to the disclosure of a document is raised under Section 123 on the ground that it relates to affairs of State, the court cannot inspect the document for the purpose of deciding the objection, the learned Judge accepted the third view as correct and summarized his conclusion in the following words:

‘Thus our conclusion is that reading Sections 123 and 162 together the court cannot hold an enquiry into the possible injury to public interest which may result from the disclosure of the document in question. That is a matter for the authority concerned to decide; but the court is competent, and indeed is bound, to hold a preliminary enquiry and determine the validity of the objections to its production, and that necessarily involves an enquiry into the question as to whether the evidence relates to an affair of State under Section 123 or not.

In this enquiry the court has to determine the character or class of the document. If it comes to the conclusion that the document does not relate to affairs of State then it should reject the claim for privilege and direct its production. If it comes to the conclusion that the document relates to the affairs of State, it should leave it to the head of the department to decide whether he should permit its production or not.’

The learned Judge thus took the view in no uncertain terms that documents relating to affairs of State are documents belonging to the noxious class, that is, documents which by reason of their contents or the class to which they belong, are such that disclosure may cause injury to public interest. The learned Judge agreed that it is for the court to determine whether a particular document in respect of which the claim for non-disclosure is made is a document relating to affairs of the State, or in other words, it is a document falling within the noxious class, but introduced a serious impediment in the way of the court making such determination by holding that the court cannot for this purpose inspect the document or hold ‘an enquiry into the possible injury to public interest which may result from the disclosure of the document’. Now, if the court has no power to inspect the document, it is difficult to understand how the court can find, without conducting an enquiry as regards the possible effect of the disclosure of the document upon public interest, that the document is one relating to affairs of State, as ex hypothesi a document can be said to relate to affairs of State only if its disclosure will cause injury to public interest. It might be that there are certain classes of documents which are of such a character that even without inspecting them or conducting an enquiry, it might be possible to say that by virtue of their character, their disclosure would be injurious to public interest and therefore they are documents relating to affairs of State. But, there might be other documents which do not fall within this description and yet whose disclosure might be injurious to public interest and in case of such documents, it would not be possible for the court without inspecting them or at any rate without holding an enquiry, to determine whether their disclosure would be injurious to public interest and they should therefore be classified as documents relating to affairs of State. Even so, according to Gajendragadkar, J. and the other learned Judges, the court can and must determine whether such documents relate to affairs of State without inspecting them and without even holding an enquiry into the possible injury to public interest which might result from their disclosure. The view taken by Gajendragadkar, J. and the other learned Judges in Sodhi Sukhdev Singh case thus runs into an inconsistency and creates an illogical situation.

69. There is also another infirmity from which the view taken in Sodhi Sukhdev Singh case suffers. Gajendragadkar, J. speaking on behalf of himself and the other learned Judges observed that when an objection against the disclosure of a document is raised under Section 123, the court must first determine the character of the document and if it comes to the conclusion that the document relates to affairs of State, it should leave it to the head of the department to decide whether he should permit its production or not. Now even according to Gajendragadkar, J. and the other learned Judges, a document can be said to relate to affairs of State only if it is a document of such a character that its disclosure will injure public interest and therefore the court would have to reach the conclusion that the disclosure of the document will be injurious to public interest before it can find that the document relates to affairs of State. If that be so, it is difficult to understand, after the court has enquired into the objection and come to the conclusion that disclosure of the document would be injurious to public interest, what purpose would be served by reserving to the head of the department the power to permit its disclosure, because the question to be decided by him would practically be the same, namely, whether disclosure of the document would be injurious to public interest—a question already decided by the court. In other words, if injury to public interest is the foundation of this immunity from disclosure, when once the court has inquired into the question and found that the disclosure of the document will injure public interest and therefore it is a document relating to affairs of State, it would in most cases be a futile exercise for the head of the department to consider and decide whether its disclosure should be permitted as he would be making an enquiry into the identical question. There may be a few rare cases where in regard to a document which by reason of the class to which it belongs may be regarded as relating to affairs of State, the head of the department may be able to take the view that though it belongs to the noxious class, its disclosure would not be injurious to public interest and therefore allow it to be disclosed. But, by and large, once the court has found that the document is of such a character that its disclosure will cause injury to public interest, it would be futile to leave it to the head of the department to decide whether he should permit its production or not. We are therefore unable to accept the decision in Sodhi Singh case as laying down the correct law on this point. The court would allow the objection if it finds that the document relates to affairs of State and its disclosure would be injurious to public interest, but on the other hand, if it reaches the conclusion that the document does not relate to affairs of State or that the public interest does not compel its non-disclosure or that the public interest in the administration of justice in the particular case before it overrides all other aspects of public interest, it will overrule the objection and order disclosure of the document. The basic question to which the court would therefore have to address itself for the purpose of deciding the validity of the objection would be whether the document relates to affairs of State or in other words, it is of such a character that its disclosure would be against the interest of the State or the public service and if so, whether the public interest in its non-disclosure is so strong that it must prevail over the public interest in the administration of justice and on that account, it should not be allowed to be disclosed. The final decision in regard to the validity of an objection against disclosure raised under Section 123 would always be with the court by reason of Section 162.



S.M. Fazl Ali, J., in a separate concurring judgment, referred approvingly to Subba Rao J.’s judgment as follows:


450. Subba Rao, J. (as he then was) also in a concurring judgment while maintaining the claim of privilege pointed out that the earlier decisions of English courts stated that the ground of privilege was sustained only in regard to the documents pertaining to matters of administration, defence or foreign relations whose disclosure would be against public interest. In the instant case, the documents in question undoubtedly relate to matters of administration of high-powered constitutional functionaries and would, therefore, fall within the ambit of the Rule of Law laid down by the English courts. Subba Rao, J. took care to point out that the Evidence Act was enacted when the concept of a welfare State had not arisen but even after independence the interpretation of the words ‘affairs of the State’ cannot be given a separate meaning but have to be construed on the basis that our Constitution aims at setting up of a welfare State. In this connection, the learned Judge observed as follows:

‘But when the words are elastic there is no reason why they should not be so construed as to include such activities also, provided the condition of public injury is also satisfied. It is, therefore, clear that the words “affairs of State” have acquired a secondary meaning, namely, those matters of State whose disclosure would cause injury to the public interest.’

451. Stressing that the cardinal test for upholding the plea of privilege should be that the disclosure of the documents would be injurious to the public interest the learned Judge observed as follows:

‘I cannot, therefore, give a wide meaning to words “records relating to affairs of State” so as to take in every unpublished document pertaining to the entire business of State, but confine them only to such of the documents whose disclosure would be injurious to public interest.’

452. The learned Judge further pointed out that there was no conflict between Sections 123 and 162 of the Evidence Act even on the interpretation sought to be put on the doctrine of privilege by the learned Judge. In this connection he observed thus:

‘There is no conflict between Section 123 and Section 162 of the Act: the former confers a power on a head of a department to withhold permission from the standpoint of State Administration, whereas Section 162 recognizes the overriding power of a court in the interest of higher public interest to overrule the objection of privilege.’

453. Finally, while laying down the working rules of guidance regarding matters of privilege, the learned Judge laid down the following guide-lines:

‘Subject to the overriding power of the court to disallow the claim of privilege in exceptional cases, the following provide working rules of guidance for the courts in the matter of deciding the question of privilege in regard to unpublished documents pertaining to matters of State: (a) ‘records relating to affairs of State’ mean documents of State whose production would endanger the public interest; (b) documents pertaining to public security, defence and foreign relations are documents relating to affairs of State; (c) unpublished documents relating to trading, commercial or contractual activities of the State are not, ordinarily, to be considered as documents relating to affairs of State; but in special circumstances they may partake of that character; (d) in cases of documents mentioned in (c) supra, it is a question of fact in each case whether they relate to affairs of State or not in the sense that if they are disclosed public interest would suffer.’
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518. Thus, after a full and complete analysis of the various factors indicated above, it is established beyond doubt that so far as this Court is concerned it has chosen to follow the principle of English law with suitable adjustments and modifications in determining the plea of privilege under Sections 123 and 124 of the Evidence Act. This is, as it should be, because as pointed by Kapoor, J. in Sodhi Sukhdev Singh case that since the Evidence Act was enacted during the British rule and we have generally adopted the English system in procedural matters, we should not depart from the basic and essential principles of interpretation as laid down by the English law. I, however, respectfully agree with Subba Rao, J. that while construing Sections 123 and 124 and applying the principles of English law, we must do so against the background of the Socialist State and the egalitarian society which is the goal of our Constitution instead of confining the contours of privilege in a strait-jacket; in suitable cases a liberal view can be taken by this Court without violating the express language or the general spirit of the statutory provisions of the Evidence Act. I might mention that so far no case has ever held that Sections 123 and 124 are unconstitutional and this could not be so because these provisions deal with matters relating to great public interest. Even in the course of arguments before us it has not been suggested that these sections are violative of any of the articles of the Constitution. Mr Garg appearing in Tarkunde’s case had hinted that the aforesaid sections should be interpreted in the light of Article 21 but he has not categorically contended that the aforesaid sections are violative of any of the provisions of the Constitution.



22.	State of Punjab v. Barkat Ram (1962)

In State of Punjab v. Barkat Ram (1962),* the question as to whether a customs officer acting under the Sea Customs Act, 1878, is a ‘police officer’ for the purpose of Section 25 of the Indian Evidence Act, 1872, was answered in the negative by the majority judgment of Raghubar Dayal, J., speaking on behalf of himself and Kapur, J. Subba Rao, J. dissented. He neatly divided ‘police officer’ into three categories, as follows:


It may mean any one of the following categories of officers: (i) a police officer who is a member of the police force constituted under the Police Act; (ii) though not a member of the police force constituted under the Police Act, an officer who by statutory fiction is deemed to be a police officer in charge of a police station under the Code of Criminal Procedure; and (iii) an officer on whom a statute confers powers and imposes duties of a police officer under the Code of Criminal Procedure, without describing him as a police officer or equating him by fiction to such an officer.†



He then referred to the ‘high purpose’ of Section 25:


It is, therefore, clear that Section 25 of the Evidence Act was enacted to subserve a high purpose and that is to prevent the police from obtaining confessions by force, torture or inducement. The salutary principle underlying the section would apply equally to other officers, by whatever designation they may be known, who have the power and duty to detect and investigate into crimes and is for that purpose in a position to extract confessions from the accused.*

It is not the garb under which they function that matters, but the nature of the power they exercise or the character of the function they perform is decisive. The question, therefore, in each case is, does the officer under a particular Act exercise the powers and discharge the duties of prevention and detection of crime? If he does, he will be a police officer.†



Subba Rao, J. referred to various high court judgments, which contained the ‘broad view’, i.e. Bombay, Calcutta and Madras, which would include all three classes of police officers referred to, as against the ‘narrow view’ of the Patna High Court, where only a person who is designated as a police officer under the Police Act, 1861, was accepted to be a police officer under Section 25 of the Evidence Act, and then finally concluded:


The foregoing consideration of the case law and the statutory provisions yields the following results: The term ‘police officer’ is not defined in the Evidence Act, or, as a matter of fact, in any other contemporaneous or subsequent enactment. The question, therefore, falls to be decided on a fair construction of the provisions of Section 25 of the Evidence Act, having regard to the history of the legislation and the meaning attributed to that term in and about the time when Section 25 of the Evidence Act came to be inserted therein. If a literal meaning is given to the term ‘police officer’ indicating thereby an officer designated as police officer, it will lead to anomalous results. An officer designated as a police officer, even though he does not discharge the well understood police functions, will be hit by Section 25 of the Evidence Act, whereas an officer not so designated but who has all the powers of a police officer would not be hit by that section; with the result, the object of the section would be defeated. The intermediate position, namely, that an officer can be a police officer only if powers and duties pertaining to an officer in charge of a police station within the meaning of the Code of Criminal Procedure are entrusted to him, would also lead to an equally anomalous position, for, it would exclude from its operation a case of an officer on whom specific powers and functions are conferred under specific statutes without reference to the Code of Criminal Procedure. The Code of Criminal Procedure does not define a ‘police officer’ and Section 5(2) thereof makes the procedure prescribed by the Code subject to the procedure that may be prescribed by any specific Act. This construction would make the provisions of Section 25 of the Evidence Act otiose in respect of officers on whom specific and incontrovertible police powers are conferred. But the third position would not only carry out the intention of the legislature, but would also make the section purposive and useful without doing any violence to the language of the section. A police officer within the meaning of Section 25 of the Evidence Act may be defined thus: An officer, by whatever designation he is called, on whom a statute substantially confers the powers and imposes the duties of the police is a police officer within the meaning of Section 25 of the Evidence Act.*

Under Section 178, anything liable to confiscation under the Act may be seized in any place by a Customs Officer. The said sections, therefore, create offences, and, for the purpose of prevention and detection of such offences, confer specific powers on the Customs Officers to search persons or places, to arrest persons suspected of such offences and to make necessary investigation in respect thereof. The Customs Officers under the Act have the powers, and they also discharge the functions, of police officers and, therefore, they are police officers for the purpose of the Evidence Act insofar as they exercise or discharge such powers and functions. I, therefore, hold that a Customs Officer is a police officer qua his police functions. If so, it follows that a confession made to him cannot be proved against a person accused of an offence.*



Close upon the heels of this judgment, Subba Rao, J. was in a majority of 2:1 in Raja Ram Jaiswal v. State of Bihar (1964).† Raghubar Dayal, J., who wrote the majority judgment in Barkat Ram, was this time in the minority. The majority judgment was written by Mudholkar, J., Subba Rao J. joining, in which it was held that a confession made to an excise inspector under the Bihar and Orissa Excise Act 1915 would be a confession made to a ‘Police Officer’ under Section 25 of the Evidence Act. Raghubar Dayal J., in his dissent, pointed out how this would be contrary to the majority view in Barkat Ram, which, inter alia, held that an excise act is primarily meant for revenue collection, and not the prevention and detection of crime. Consequently, in his view, the Bihar and Orissa Excise Act, 1915, would be no different from any other revenue statute.

Interestingly, in Balkishan A. Devidayal v. State of Maharashtra (1980),‡ this court commented upon the minority judgment of Subba Rao, J. in Barkat Ram being converted into the view of the majority in Raja Ram Jaiswal—with the same bench strength of three learned judges—as follows:


45. Although in Raja Ram Jaiswal’s case the majority judgment distinguished the earlier decision in Barkat Ram on the ground that therein, the question whether officers of departments other than the police on whom powers of an officer in charge of a police station under Chapter XIV of the Code of Criminal Procedure are conferred are police officers or not for the purpose of Section 25 of the Evidence Act, was left open and undecided, yet the fact remains that some of the criteria adopted by the majority in Barkat Ram’s case in arriving at the decision they did in a customs officer’s case, was rejected and the test indicated by Subba Rao, J., in his minority judgment was substantially approved.§



23.	Scindia Steam Navigation Co. v. Union of India (1962)

In Scindia Steam Navigation Co. v. Union of India (1962),* Article 8(1) of the Indian Independence (Rights, Property and Liabilities) Order, 1947, came up for consideration before the court. The majority judgment held that on account of a contract—entered into by the appellant with the Union of India for carrying logs of teak wood, from the forests of North Kanara (a district in the Indian state of Karnataka) to Karachi in Pakistan, for the use of the North-Western Railway—having been breached, the claim of the respondent Union of India, based on Article 8(1)(a), was correct, as the contract fell directly under the wording of the said article. This being so, the majority found that the high court was right in holding that the suit contract fell within the scope of Article 8(1)(a), and the assumption made by the appellant that Article 8(1)(b) could be invoked against the respondent was not well-founded.

Subba Rao, J. dissented. In order to understand the scope of the dissent, Article 8(1)(a) and (b) of the said order are set out hereinbelow:


8. (1) Any contract made on behalf of the Governor-General-in-Council before the appointed day shall, as from that day—

(a) if the contract is for purposes which as from that day are exclusively purposes of the Dominion of Pakistan, be deemed to have been made on behalf of the Dominion of Pakistan instead of the Governor-General-in-Council; and

(b) in any other case, be deemed to have been made on behalf of the Dominion of India instead of the Governor-General-in-Council;

and all rights and liabilities which have accrued or may accrue under any such contract shall, to the extent to which they would have been rights or liabilities of the Governor-General-in-Council, be rights or liabilities of the Dominion of Pakistan or the Dominion of India, as the case may be.



Subba Rao, J.’s reasoning was then as follows:


The article applies not only to executed contracts but also to contracts which are only executory or which are broken. The expression ‘purposes’ shall be given the same meaning in its application to the three situations. If the test of statutory vesting of the goods, situated on the appointed day in the Dominion of Pakistan, is applied to the three situations, it would lead to an obvious anomaly. Take the present contract. If it was not executed and the plaintiffs had to file a suit for specific performance, the suit should have been filed in India; if the contract was broken and the plaintiffs had to file a suit for damages, it should also have been filed in India. But if the contract was executed and all the goods reached Pakistan on the appointed day, the suit should have been filed in Pakistan. If it was executed but only a portion of the goods had reached Pakistan on the appointed day and the other portion happened to be within the Indian borders, the suit should have been filed in India. This anomaly would not arise if the expression ‘the purposes of the contract’ was given its natural meaning, namely, the purpose for which the contract was entered into, that is, in the present case, for supplying goods to the North Western Railway.*



Buttressing this interpretation, various incongruities, which would lead to the majority view being incorrect, were pointed out, which were as follows:


Further, if the respondent’s argument be accepted, it would lead to various incongruities. What would be the position if the head office of the Railway was in Lahore and most of the Railway lines were in that part of the United India which is now India? Though the goods were for the purposes of the Railway and though the entire Railway fell outside the Dominion of Pakistan, the theory of vesting would make the purposes exclusively for Pakistan. What would be the position if the entire Railway was in India, and the goods were sent via Karachi, but on the appointed day they were in Pakistan on their outward journey to India? On the basis of the argument, though in fact the purposes were exclusively for the Dominion of India, they would be exclusively those of Pakistan. Conversely, though the purpose of the contract was for a railway as a whole functioning within an area which is now the Dominion of Pakistan, and the goods were on the appointed day in the Dominion of India, the goods would be for the purposes of India, though under the contract they were for the purposes of the railway which is now wholly in Pakistan. Though in all these cases the purposes of the original contract was for India or for Pakistan, another fiction would have to be introduced to attribute a purpose different from the original one depending upon the accidental situs of the goods on the appointed day and also depending upon the exigencies of transit.*



Applying Article 8(1)(b), Subba Rao, J. held:


If so, the simple question would be, what were the purposes of the contract? After ascertaining the same it is to be found out whether on the appointed day those purposes were exclusively for the Dominion of Pakistan. The correspondence between the Conservator of Forests, who was acting on behalf of the North Western Railway, and the appellants, and the bill of lading show that the Company agreed to carry the goods for the North Western Railway, Karachi, and that the freight was to be paid by the said Railway. Now the original North Western Railway admittedly covered an area part of which is now in Pakistan and the other part in India. It is an accident that the old name is retained by that part of the Railway now in Pakistan and a new name is given to that part which is now in India. It may well have been that the Pakistan part of the Railway was also given a new name. Therefore, the fact that the Pakistan sector of the old Railway retains its old name does not affect the question. It is the substance that matters and not the form. The purpose of the contract was to convey the goods to that Railway which is now in both the Dominions and, therefore, the purposes of the contract were not exclusively for the Dominion of Pakistan. If so under Article 8(1)(b) of the Order, the contract shall be deemed to have been made on behalf of the Dominion of India instead of the Governor-General-in-Council, and the liability accrued under the contract shall be the liability of the Dominion of India.*



24.	I.P. Gupta v. W.R. Nathu & Ors. (1963)

I.P. Gupta v. W.R. Nathu & Ors. (1963)† concerned itself with the Forward Contract (Regulation) Act, 1952, and in particular Section 12(1) thereof, which is set out hereunder:


The Central Government may, either on a request in writing received by it in this behalf from the governing body of a recognized association, or if in its opinion it is expedient so to do, make bye-laws for all or any of the matters specified in Section 11 or amend any bye-laws made by such association under that section.



The majority judgment of Rajagopala Ayyangar, J., speaking on behalf of himself and three other learned judges, construed the aforesaid provision, broadly holding that the impugned bye-law was well within the power conferred by the aforesaid section. Subba Rao, J. dissented. The learned judge found:


Our Constitution promises to usher in a welfare State. It involves conferment of powers of subordinate legislation on Government and governmental agencies affecting every aspect of human activity. The regulatory process is fast becoming an ubiquitous element in our life. In a welfare State, perhaps, it is inevitable, for the simple reason that Parliament or legislature cannot be expected to provide for all possible contingencies. But there is no effective machinery to control the rule-making powers, or to prevent its diversion through authoritarian channels. If the conferment of power to make delegated legislation proprio vigore carried with it to make a rule or bye-law with retrospective operation, it may become an instrument of oppression. In these circumstances, it has been rightly held that the provision conferring such a power must be strictly construed and unless a statute expressly confers a power to make a rule or bye-law retrospectively, it must be held that it has not conferred any such power. It is said that such a strict construction may prevent a rule-making authority from making a rule in an emergency, though the occasion demands or justifies a rule with retrospective effect. The simple answer to this alleged difficulty is that if the legislature contemplates or visualizes such emergencies, calling for the making of such rules or bye-laws with retrospective effect, it should expressly confer such power. It is also said that the Government can be relied upon to make such rules only on appropriate occasions. This Court cannot recognize implied powers pregnant with potentialities for mischief on such assumptions. That apart, the scope or ambit of a rule cannot be made to depend upon the status of a functionary entrusted with a rule-making power. In public interest the least the court can do is to construe the provisions conferring such a power strictly and to confine its scope to that clearly expressed therein.*

The doctrine of ejusdem generis is very well settled. The expression ‘ejusdem generis’ means ‘of the same kind’, and ‘it is only an illustration or specific application of the broader maxim noscuntur a sociis i.e. general and specific words which are capable of an analogous meaning, being associated together, take colour from each other, so that the general words are restricted to a sense, analogous, to the less general’. While to invoke the application of the doctrine of ejusdem generis there must be a distinct genus or category, that is to say, the specific words preceding the general word must belong to the same class, the maxim noscuntur a sociis is of wider application.†



The learned judge then referred to the well-settled canon of interpretation that a court shall attempt to give meaning to every word used by the legislature unless it is impossible to do so.‡ In conclusion, the dissenting judgment stated:


For the foregoing reasons, I would hold that the Government had no power under Section 12 of the Act to make a bye-law assigning any function to the Commission. It follows that the notification dated 24 January 1956, by the Forward Markets Commission was illegal and the appellants would be entitled to the issue of a writ of mandamus in the terms prayed for. In the result, the appeal is allowed with costs.*



Subba Rao J.’s discussion in this dissent on the principles governing the retrospective application of delegated legislation was relied upon by ITO, Alleppy v. M.C. Ponnoose and Ors. (1969)† as follows:


5. Now it is open to a sovereign Legislature to enact laws which have retrospective operation. Even when the Parliament enacts retrospective laws such laws are—in the words of Willes, J., in Phillips v. Eyre [40 Law J Rep (NS) QB 28 at p. 37]—‘no doubt prima facie of questionable policy, and contrary to the general principle that legislation by which the conduct of mankind is to be regulated ought, when introduced for the first time, to deal with future acts, and ought not to change the character of past transactions carried on upon the faith of the then existing law.’ The courts will not, therefore, ascribe retrospectively to new laws affecting rights unless by express words or necessary implication it appears that such was the intention of the Legislature. Parliament can delegate its legislative power within the recognized limits. Where any rule or regulation is made by any person or authority to whom such powers have been delegated by the Legislature it may or may not be possible to make the same so as to give retrospective operation. It will depend on the language employed in the statutory provision which may in express terms or by necessary implication empower the authority concerned to make a rule or regulation with retrospective effect. But where no such language is to be found it has been held by the courts that the persons or authority exercising subordinate legislative functions cannot make a rule, regulation or bye-law which can operate with retrospective effect; (see Subba Rao, J., in Dr Indramani Pyarelal Gupta v. W.R. Nathu [(1963) 1 SCR 721], the majority not having expressed any different opinion on the point; Modi Food Products Ltd. v. Commissioner of Sales Tax U.P. [AIR 1956 All 35]; India Sugar Refineries Ltd. v. State of Mysore [AIR 1960 Mysore 326] and General S. Shivdev Singh v. State of Punjab [1959 PLR 514]).



25.	Laxman Balwant Bhopatkar v. Charity Commissioner, Bombay (1963)

In Laxman Balwant Bhopatkar v. Charity Commissioner, Bombay (1963),* Section 2(13) of the Bombay Public Trusts Act, 1950, came up for consideration before the court, involving Lokmanya Tilak’s will. By this will, a trust was created, the object of which was to take charge of the newspapers Kesari and Maratha for the spread of political education, making people aware of their political rights through this medium. The question was whether the aforesaid trust was a ‘Public Charitable Trust’ within Section 2(13) read with Section 9(4) of the said act. The majority judgment of Rajagopala Ayyangar, J., speaking on behalf of himself and three other learned judges, held that a political purpose cannot be held to be a charitable purpose, and does not come within the meaning of the expression ‘for the advancement of any other object of general public utility’ in Section 9(4) of the act.

Subba Rao, J. dissented. In his view, the spread of political education to make people conscious of their political rights would certainly be an object of general public utility. This was held as follows:


Political rights, therefore, are not rights pertaining to any particular political party. They are rights of every citizen irrespective of his party affiliations, which he is entitled to exercise in the formation or administration of a Government. In the context of a modern state, education in political rights may include diverse aspects of it, such as, political, economical, social etc. It is the fundamental of any good Government of a State that the people belonging to that State shall know their political rights.

If that be so, I find it impossible to say that spreading of national or even political education to make people conscious of their political rights is not an object of general public utility within the meaning of Section 9(4) of the Act.*

‘Tilak was a great savant. He lived and worked when India was a servile country. He had a great vision and that was India as a united, strong, prosperous, civilized and democratic country. He was not a person embroiled in party politics, trying to build up a political career for himself. He lived, worked and died for a national cause. His activities and ideals were mostly, though not wholly, reflected in the two newspapers, ‘The Kesari’ and ‘The Mahratta’, two leading newspapers of the day which propagated his views not only throughout the Marathi speaking part of the country but also in other parts thereof. Through his papers, he gave information on various subjects, literary, political, social, moral, economic etc. His papers created an atmosphere for constructive work in that part of the country and elsewhere, and supported many movements calculated to improve the conditions of the people. Subjects as varied as famine relief, prostitution, swadesi, plague relief, Bengal partition, Home Rule movement, national integration, and such other political and social movements, found powerful expression in the said newspapers. In short, his papers pleaded for the social, political, cultural and economic regeneration of the country. They were not confined to the narrow ideal of just replacing the foreign Government by a national one, though it was an important step in the regeneration of the country.

Can the objects of this great man, reflected, propagated and pursued by the said papers, be characterized as those not in the general public interest? To say that the object of a trust for a village school, hospital or choultry is one of general public utility and to deny that character to a trust created for pursuing the objects of Tilak, that is, the regeneration of the country, is to make a mockery of the section. What trust could be more in the interest of the public than that created to educate them in their political rights so that they could know their rights, understand and appreciate the problems of their country, and contribute their mite to its progress and prosperity?

xxx xxx xxx




It is, therefore, clear that the object of Tilak, after he took over the newspapers, was to work for the regeneration of the country, and he thought, and rightly too, that national education through newspapers and thereby making people alive to their political rights was the most important item in the uplift of the country. The trust executed to perpetuate the said object is clearly a Trust for general public utility within the meaning of Section 9(4) of the Act.*



A useful summary of the judgment is then provided as follows:


To summarize: English decisions are conflicting; there is no common thread passing through the variety of decisions; starting from the Preamble to the Statute of Elizabeth, and apparently relying upon the fourfold classification of Lord Macnaghten, English courts from time to time decided cases which could not be sustained either on the illustrations in the Preamble to the Statute of Elizabeth or the analogies drawn from them, or the classification of Lord Macnaghten. The decisions conflict with one another, and it is not possible, or even advisable, to seek to get any guidance from the said decisions to construe the clear provisions of the Indian statutes, or a document executed in India under circumstances totally different from those obtaining in England. In India, the superstructure of democracy is sought to be built upon an illiterate basis. If the country had to reach political maturity, no facet of education would be more important than that in political science.

Let me now summarize my views on the subject: (1) The English decisions are based upon a pragmatic approach to the problems that arose before them, having regard to the historical development of the law of charities in that country; there is no common thread discernible in the large volume of English decisions. (2) Under the Act, unlike in England, the advancement of the object of common public utility is declared to be a charitable purpose, and it is not permissible to curtail its scope with reference to English decisions. (3) The expression ‘object of general public utility’ is very comprehensive and it includes all purposes, whether political or otherwise, provided it is an object of general public utility.

The English decisions, therefore, afford no help to construe Section 9 of the Act to ascertain whether a purpose is charitable or not under the Indian law.

For the reasons I have given, I hold, without any hesitation that the purpose of the Trust in the present case is a charitable purpose within the meaning of Section 9 of the Act.*



26.	Smt. Somavanti & Ors. v. The State of Punjab & Ors. (1963)

Smt. Somavanti & Ors. v. The State of Punjab & Ors. (1963)† is an important judgment, in that the construction of the proviso to Section 6(1) of the Land Acquisition Act, 1894, came up for consideration before the court. The material part of the said provision reads as follows:


Subject to the provisions of Part VII of this Act, when the appropriate Government is satisfied, after considering the report, if any, made under Section 5A, sub-section (2), that any particular land is needed for a public purpose, or for a Company, a declaration shall be made to that effect under the signature of the Secretary to such Government or of some officer duly authorized to certify its order:

Provided that no such declaration shall be made unless the compensation to be awarded for such property is to be paid by a Company, or wholly or partly out of public revenues or some fund controlled or managed by a local authority.



The majority judgment of Mudholkar, J., speaking on behalf of himself and three other learned judges, held that the expression ‘wholly or partly out of public revenues’ contained in the said provision would mean that so long as the state pays even a token compensation, the said proviso would stand fulfilled. This was dissented to by Subba Rao, J., who held:


Under that section, the Government may declare that a particular land is needed for a public purpose or for a company; and the proviso imposes a condition on the issuance of such a declaration. The condition is that no such declaration shall be made unless the compensation to be awarded for such property is to be paid by the company or, wholly or partly, out of the public revenues. A reasonable construction of this provision uninfluenced by decisions would be that in the case of an acquisition for a company, the entire compensation will be paid by the company, and in the case of an acquisition for a public purpose the Government will pay the whole or a substantial part of the compensation out of public revenues. The underlying object of the section is apparent: it is to provide for a safeguard against abuse of power. A substantial contribution from public coffers is ordinarily a guarantee that the acquisition is for a public purpose. But it is argued that the terms of the section are satisfied if the appropriate Government contributes a nominal sum, say a pie, even though the total compensation payable may run into lakhs. This interpretation would lead to extraordinary results. The Government may acquire the land of A for B for a declared public purpose, contributing a pie towards the estimated compensation of, say, Rs 1,00,000. If that was the intention of the legislature, it would not have imposed a condition of payment of part of the compensation, for that provision would not serve the purpose for which it must have been intended. Therefore, a reasonable meaning should be given to the expression ‘wholly or partly’. The proviso says that the compensation shall be paid by the company or, wholly or partly, out of public revenues. A contrast between these two modes of payment suggests the idea that in one case the compensation must come out of the company’s coffers and in the other case the whole or some reasonable part of it should come from public revenues. This idea excludes the assumption that practically no compensation need come out of public revenues. The juxtaposition of the words ‘wholly or partly’ and the disjunctive between them emphasize the same idea. It will be incongruous to say that public revenue shall contribute rupees one lakh or one pie. The payment of a part of a compensation must have some rational relation to the compensation payable in respect of the acquisition for a public purpose. So construed ‘part’ can only mean a substantial part of the estimated compensation. There cannot be an exhaustive definition of the words ‘substantial part of the compensation’. What is substantial part of compensation depends upon the facts of each case, the estimate of the compensation and other relevant circumstances. While a court will not go meticulously into the question to strike a balance between a part and a whole, it will certainly be in a position to ascertain broadly whether in a particular case the amount contributed by the Government towards compensation is so illusory that it cannot conceivably be a substantial part of the consideration.*

The literal interpretation of the word ‘part’ de hors the setting in which the word appears in the section, in my view, makes the condition imposed on the exercise of the jurisdiction by the Government meaningless and also attributes to the Legislature an intention to impose a purposeless and ineffective formality.†











27.	Kali Pada Chowdhury v. Union of India (1963)

In Kali Pada Chowdhury v. Union of India (1963),‡ the Coal Mines Regulations of 1957, in particular, Regulation 127(3) made under the Mines Act, 1952, came up for consideration. The majority judgment held that the requirement of the act of consultation with a mining board, which was not set up in West Bengal, was substantially complied with as the board set up in the state of Bihar had been consulted—the regulations issued thereunder being valid therefore. The majority held that, in any event, the framing of the regulation was not dependent upon consultation with a mining board which had not yet been set up. Subba Rao, J. dissented. He set out the two questions that arose as follows:


This question may be divided into two parts, namely, (1) where the Central Government has not constituted a Mining Board, can it ignore the condition laid down under Section 59(3) of the Act? and (2) if giving a reasonable opportunity within the meaning of Section 59(3) of the Act is a necessary condition for the validity of the Regulations made thereunder, can the Central Government validly make a regulation in respect of West Bengal after giving such a reasonable opportunity to a Mining Board constituted for Bihar?*



The doctrine of harmonious construction was then referred to as follows:


It is a well settled principle of construction that when it is possible to do so, it is the duty of the court to construe provisions which appear to conflict so that they harmonize. To put it differently, of two possible constructions, one which gives a consistent meaning to different parts of an enactment should be preferred. In the instant case, the two sections can be harmonized without doing violence to the language used. Section 12 is an enabling provision: under it a power is given to the Central Government to appoint a Mining Board. Section 57, read with Section 59, confers another power on the Central Government to make regulations subject to, among others, a condition that the draft of the regulations shall be referred to a Mining Board. These two powers are connected: if they are read together, as we should do, in an attempt to reconcile them, it could be reasonably held that the power conferred under Section 12 has to be exercised by the Central Government if it intends to make regulations under Section 57 of the Act. This construction carries out the full intention of the legislature in enacting Section 59 as interpreted by this Court. Both the powers can be exercised without the one detracting from the other. The construction suggested by the respondents enables the Central Government to defeat the public purpose underlying the imposition of the condition under Section 59 of the Act and that suggested by the petitioners enables the exercise of the two powers without the one coming into conflict with the other. I would, on the principle of harmonious construction, prefer to accept the latter construction to the former.†



In the result, the learned judge held that the condition precedent imposed by Section 59 of the act to make regulations not having been complied with, the impugned regulation would have to be struck down as ultra vires.*

28.	Patna Improvement Trust v. Smt. Laxmi Devi (1963)

In Patna Improvement Trust v. Smt. Laxmi Devi (1963),† two interesting principles of construction were relied upon by Subba Rao, J., dissenting—(i) ‘general’ versus ‘special’ legislation; and (ii) that if the statute says that a thing must be done in a particular way, it must be done in that way and no other. The question that arose before the court was whether the Bihar Town Planning and Improvement Trust Act, 1951, had replaced the Land Acquisition Act, 1894. The majority judgment of Kapur, J., speaking on behalf of himself and two other learned judges, held that Section 71 of the Bihar Act, which modified the Land Acquisition Act, applied the machinery of the Land Acquisition Act, as modified, for the purposes of acquiring lands for the trust, and made it applicable, subject to modifications and exceptions. Subba Rao, J. differed. He set out the question thus:


The question that falls to be considered is whether the Government of Bihar can issue a notification under Sections 4 and 6 of the Land Acquisition Act, acquire land at the expense of the Patna Improvement Trust for development of residential neighbourhood, for providing for housing facilities for various income groups and for facilitating the planned growth of the city of Patna, after the Bihar Town Planning and Improvement Trust Act, 1951 (Act 35 of 1951), hereinafter called ‘the Act’, came into force. To state it differently, the question is whether the Act replaces the Land Acquisition Act (1 of 1894) in the matter of acquisition of land for the said Trust.‡



He then referred to the concerned principles of interpretation of statutes as follows:


The law on the subject is very well settled and, in my view, the learned Judges of the High Court have correctly appreciated it and applied it to the facts of the case. Two principles noticed by the High Court are apposite. The first principle is generalia specialibus non derogant. This principle is exemplified by the decision of the Privy Council in Secretary of State v. Hindustan Cooperative Insurance Society Ltd. The second principle is that if a statute directs a thing to be done in a certain way that thing shall not, even if there be no negative words, be done in any other way. This principle is illustrated by the decision in Ex-parte Stephens. A combined effect of the said two principles may be stated thus: a general Act must yield to a special Act dealing with a specific subject-matter and that if an act directs a thing to be done in a particular way, it shall be deemed to have prohibited the doing of that thing in any other way. Under the Act, the Trust is authorized to implement the improvement schemes in a particular way and for the purposes of implementing them to acquire land in a prescribed manner. If that be so, the Trust is bound to implement the scheme in the manner prescribed and cannot resort to any other method, that is to say it can acquire land for trust purposes only by resorting to the provisions of the Land Acquisition Act as modified and incorporated by reference in the Act.*



He then concluded as follows:


I would, therefore hold that whenever the Trust seeks to acquire land for the purpose of the implementation of the scheme for which it was constituted, it can only acquire land in the manner prescribed by the Act, that is to say, in accordance with the land acquisition provisions incorporated in the Act by reference. As in the present case the notifications issued by the Government under Section 4 of the Land Acquisition Act, 1894, for the acquisition of the land in question for trust purposes do not fall under the exception, the said notifications were void. The High Court was right in quashing the said notifications under Article 226 of the Constitution.*



Subba Rao J.’s dissent was referred to with approval in State of Bihar v. J.A.C. Saldanha (1980),† on the combined effect of the two principles of interpretation, as follows:


17. . . . It was further contended that in view of the provision contained in Section 173(8) it would not be open to the court to so interpret the word ‘superintendence’ in Section 3 of the Police Act as to empower the State Government to direct investigation being done by someone other than the statutory authority envisaged by Section 173(8) because such an interpretation would derogate from the principle that where a thing is required by a statute to be done in a particular way it shall be deemed to have prohibited that thing being done in any other way. In Ex parte Stephen [(1876) 3 Ch D 659] the principle is stated that if a statute directs a thing to be done in a certain way that thing shall not, even if there be no negative words, be done in any other way. Subba Rao, J. in Patna Improvement Trust v. Smt Lakshmi Devi [1963 Supp 2 SCR 812, 823] spelt out the combined effect of the aforementioned principles thus:

‘A general Act must yield to a special Act dealing with a specific subject-matter and that if an Act directs a thing to be done in a particular way, it shall be deemed to have prohibited the doing of that thing in any other way.’



29.	Lachman Utamchand Kirpalani v. Meena (1964)

In Lachman Utamchand Kirpalani v. Meena (1964),‡ interesting questions on the interpretation of Section 10 of the Hindu Marriage Act, 1955, arose before the court. The concerned portions of Section 10 are set out hereinbelow:


10. (1) Either party to a marriage, whether solemnized before or after the commencement of this Act, may present a petition to the District Court praying for a decree for judicial separation on the ground that the other party—

(a)has deserted the petitioner for a continuous period of not less than two years immediately preceding the presentation of the petition.



* * *


Explanation.—In this section, the expression ‘desertion’, with its grammatical variation and cognate expressions, means the desertion of the petitioner by the other party to the marriage without reasonable cause and without the consent or against the wish of such party, and includes the wilful neglect of the petitioner by the other party to the marriage.



The majority judgment of Rajagopala Ayyangar, J. held that Section 9(2) can be read into Section 10 of the act, in order to demonstrate what would be ‘reasonable cause’ for desertion. Subba Rao, J. dissented. The opening part of the judgment reflects the direction the wind was blowing in:


I regret my inability to agree. This appeal by certificate presents a facet of the social and sociological problem of a young Hindu woman landed by marriage in a joint family and of her predicament therein. As Rajagopala Ayyangar, J. has traced the course of the litigation, it is not necessary to cover the ground over again.*



‘Constructive desertion’ was then referred to as follows:


The ingredients of desertion as well as constructive desertion are the same, namely, animus and factum, though in one case there is actual abandonment and in the other there is expulsive conduct. Under certain circumstances the deserted spouse may even stay under the same roof or even in the same bedroom. In our society, it is well known that in many a home the husband would be guilty of expulsive conduct towards his wife by completely neglecting her to the extent of denying her all marital rights, but still the wife, because of social and economic conditions, may continue be live under the same roof. The words ‘wilful neglect’ in the Explanation were certainly designed to cover constructive desertion in the English law. If so, it follows that wilful conduct must satisfy the ingredients of desertion as indicated above. Hence, the appellant could not take advantage of the inclusive definition unless he established all the ingredients of constructive desertion, namely, animus, factum and want of just cause.*



Section 9(2) of the act was then set out which reads:


(2) Nothing shall be pleaded in answer to a petition for restitution of conjugal rights which shall not be a ground for judicial separation or for nullity of marriage or for divorce.



The learned judge then held:


The contention on behalf of the appellant is that Section 9(2) of the Act affords a dictionary for the expression ‘without reasonable cause’ and that it shows that reasonable cause in the Explanation could only be that cause which will be a legal ground for the offending spouse to resist the petition by the other for restitution of conjugal rights. It is further contended that under clause (2) thereof such legal ground could only be the legal ground on which there could be judicial separation or nullity of marriage and, therefore, the reasonable cause in the Explanation to Section 10 should also be only such grounds like cruelty etc. There is a fallacy in this argument. An illustration will bring it out. A husband files an application against the wife for restitution of conjugal rights under Section 9 of the Act. The wife can plead, inter alia, that the husband is not entitled to restitution of conjugal rights as he has deserted her without reasonable cause. Section 9(2) of the Act does not afford any dictionary for ascertaining the meaning of the expression ‘reasonable cause’. We have to fall back again for its meaning on the principles laid down by decided cases and the facts of each case. That apart, Section 9 and Section 10 deal with different subjects—one with restitution of conjugal rights and the other with judicial separation.*



The summary of the judgment was set out as follows:


The result of the said discussion may be stated thus: The legal burden is upon the petitioning spouse to establish by convincing evidence beyond any reasonable doubt that the respondent abandoned him or her without reasonable cause. The petitioner must also prove that there was desertion throughout the statutory period and there was no bona fide attempt on the respondent’s part to return to the matrimonial home and that the petitioner did not prevent the other spouse by his or her action by word or conduct from cohabitation. The expression ‘wilful neglect’ included in the section does not introduce a new concept in Indian law unknown to the English law, but is only an affirmation of the doctrine of constructive desertion. The said doctrine is not rigid but elastic and without doing violence to the principles governing it, it can be applied to the peculiar situations that arise in an Indian society and home. No inspiration could be derived from Section 9 of the Act in order to construe the scope of the expression ‘without reasonable cause’ and whether there is a reasonable cause or not is a question of fact to be decided on the facts of each case.†



On facts, therefore, the learned judge finally concluded that the appellant was guilty of desertion.

30.	State of Kerala v. KM Charia Abdullah & Co. (1965)

In State of Kerala v. KM Charia Abdullah & Co. (1965),‡ the question before the court was whether Rule 14A of the Madras General Sales Tax Rules, 1939, was ultra vires the Madras General Sales Tax Act, 1939—Section 12(2)(i) in particular. The statutory provisions are set out hereunder:


12 (2) The Deputy Commissioner may—

(i) suo motu, or

(ii) in respect of an order passed or proceeding recorded by the Commercial Tax Officer under sub-section (1) or any other provision of this Act and against which no appeal has been preferred to the Appellate Tribunal under Section 12-A, on application, call for and examine the record of any order passed or proceeding recorded under the provisions of this Act by any officer subordinate to him, for the purpose of satisfying himself as to the legality or propriety of such order, or as to the regularity of such proceeding, and may pass such order with respect thereto as he thinks fit.

Regulation 14A:

Where the tax as determined by the initial assessing authority appears to the appellate authority under section 11 or revising authority under section 12 to be less than the correct amount of the tax payable by the dealer, the appellate or revising authority shall, before passing orders, determine the correct amount of tax payable by the dealer after issuing a notice to the dealer and after making such enquiry as such appellate or revising authority considers necessary.



The majority judgment of Shah, J., speaking on behalf of himself and Sikri, J., held Rule 14A to be intra vires. Subba Rao, J. dissenting, posed the question before the court thus:


The short question is whether the Deputy Commissioner of Commercial Taxes has jurisdiction under Section 12(2)(i) of the Act, read with the relevant rule, Rule 14-A, to make the order he did.*



This was answered, stating:


When it introduced the familiar concepts of appeal and revision, it is also reasonable to assume that the well-known distinction between these two jurisdictions was also accepted by the legislature. There is an essential distinction between an appeal and a revision. The distinction is based on differences implicit in the said two expressions. An appeal is a continuation of the proceedings; in effect the entire proceedings are before the Appellate Authority and it has power to review the evidence subject to the statutory limitations prescribed. But in the case of a revision, whatever powers the revisional authority may or may not have, it has not the power to review the evidence unless the statute expressly confers on it that power. That limitation is implicit in the concept of revision. Bearing this distinction in mind let me look at Rule 14-A. Rule 14-A of the Rules does not make any distinction between an appellate and a revisional authority. It empowers the revisional authority to issue a notice to a dealer and determine the correct amount of tax after making such enquiry as it considers necessary. The said Rule, therefore, confers a power larger than that conferred upon the revising authority under Section 12(2) of the Act. While the jurisdiction under Section 12(2) of the Act is clearly limited to the scrutiny of the order passed or the proceedings recorded by the inferior authority and the scope of the scrutiny is confined to the question of legality or propriety of an order or the regularity of such proceedings, Rule 14-A obviously enlarges the enquiry beyond the limits prescribed and permits the revising authority to make a fresh enquiry and pass fresh assessment orders on the basis of the said enquiry. It is not necessary to particularize what kind of orders the revising authority can make and what are the defects that are comprehended by the expression ‘legality’, ‘propriety’ and ‘regularity’. They are well-known concepts. But the said defects can only be discovered from the said records and proceedings and not by a fresh enquiry. If so, it follows that Rule 14-A insofar as it confers a power on the revising authority to make a fresh enquiry and to determine on the basis of the enquiry the correct amount of tax payable by an assessee is void. Therefore, the order of the High Court is correct.*



Again, the importance of a minority judgment when it appeals to the future because it has been decided on principle gets emphasized in this case. On principle, the difference between an ‘appeal’ and a ‘revision’ as laid down by the dissenting judgment was then relied upon by the Supreme Court in Lachhman Dass v. Santokh Singh (1995)* as follows:


7. The first question that arises for our consideration is whether the learned Single Judge of the High Court was justified in reassessing the value of the evidence and substitute his own conclusions in respect of the concurrent findings of fact recorded by the two courts below, in exercise of his revisional powers vested in the High Court under Section 15(6) of the Act. In the present case as discussed earlier the Rent Controller passed the order of eviction against the respondent on the ground mentioned under Section 13 of the Act against which the respondent preferred an appeal under sub-section (2) of Section 15 of the Act and the appellate authority affirmed the order of eviction passed by the Rent Controller. Here it may be noted that the Act does not provide a second appeal against the order passed in appeal by the appellate authority under sub-section (2) of Section 15. The Act, however, under sub-section (6) of Section 15 makes a provision for revision to the High Court against any order passed or proceedings taken under the Act. Thus, the Legislature has provided for a single appeal against the order passed by the Rent Controlling Authority and no further appeal has been provided under the Act. The Legislature has, however, made a provision for discretionary remedy of revision which is indicative of the fact that the Legislature has created two jurisdictions different from each other in scope and content in the form of an appeal and revision. That being so the two jurisdictions—one under an appeal and the other under revision cannot be said to be one and the same but distinct and different in the ambit and scope. Precisely stated, an appeal is a continuation of a suit or proceedings wherein the entire proceedings are again left open for consideration by the appellate authorities which has the power to review the entire evidence subject, of course, to the prescribed statutory limitations. But in the case of revision whatever powers the revisional authority may have, it has no power to reassess and reappreciate the evidence unless the statute expressly confers on it that power. That limitation is implicit in the concept of revision. In this view of the matter we are supported by a decision of this Court in State of Kerala v. K.M. Charia Abdullah and Co. [(1965) 1 SCR 601, 604].



Likewise, in Associated Cement Co. Ltd. v. Keshvanand (1998),* the court cited Subba Rao J.’s dissenting opinion as follows:


10. In State of Kerala v. K.M. Charia Abdulla & Co. [(1965) 1 SCR 601] this Court has highlighted the difference between the two jurisdictions in the following words:

There is an essential distinction between an appeal and a revision. The distinction is based on differences implicit in the said two expressions. An appeal is a continuation of the proceedings; in effect the entire proceedings are before the appellate authority and it has power to review the evidence subject to the statutory limitations prescribed. But in the case of a revision, whatever powers the revisional authority may or may not have, it has not the power to review the evidence unless the statute expressly confers on it that power.



Also, in Shiv Shakti Coop. Housing Society v. Swaraj Developers (2003),† the Supreme Court held:


17. Right of appeal is statutory. Right of appeal inhered in no one. When conferred by statute it becomes a vested right. In this regard there is essential distinction between right of appeal and right of suit. Where there is inherent right in every person to file a suit and for its maintainability it requires no authority of law, appeal requires so. As was observed in State of Kerala v. K.M. Charia Abdulla and Co. [AIR 1965 SC 1585] the distinction between right of appeal and revision is based on differences implicit in the two expressions. An appeal is continuation of the proceedings; in effect the entire proceedings are before the Appellate Authority and it has the power to review the evidence subject to statutory limitations prescribed. But in the case of revision, whatever powers the revisional authority may or may not have, it has no power to review the evidence, unless the statute expressly confers on it that power.



31.	Government of Andhra Pradesh v. Guntur Tobaccos Ltd. (1965)

The question which arose in Government of Andhra Pradesh v. Guntur Tobaccos Ltd. (1965)* was whether the material for packing tobacco is a part of a ‘redrying’ process. This arose under Section 2(h) of the Madras General Sales Tax Act, 1939, which reads as follows:


Sale with all its grammatical variations and cognate expressions means every transfer of the property in goods by one person to another in the course of trade or business for cash or for deferred payment or other valuable consideration, and includes also a transfer of property in goods involved in the execution of a works contract, but does not include a mortgage, hypothecation, charge or pledge.



The majority judgment held that there was no independent contract for the sale of packing material and that therefore there could be no inference that there was an intention to sell the material along with the goods. Subba Rao, J. dissented. In his view, packing was not part of the redrying process, being done only to conserve dried tobacco†. He then held that where the assessee indicates that it is part of its business to sell material required for packing, and when a customer gives tobacco to it for redrying, a contract of sale in regard to the packing material would be necessarily implied in the transaction:


If so, the question is whether the facts of the present case satisfy the definition of a sale. I have already held that the packing is not part of the redrying process; and that the material used for packing is extraneous marketable material used to preserve the dry tobacco from contamination or loss. Tobacco after redrying must be put in some container, such as hogsheads, boxes, gunny, water-proof paper, bales etc. They are costly materials. In the present case, it is not disputed that the price of the packing material is about 25 per cent of the redrying charges. The packing material is clearly movable property within the meaning of goods in the Sale of Goods Act. The assessee had property in the said goods, for, it is conceded that it purchased the material and became its owner. It cannot also be disputed that it transferred the property in the packing material to the customers for price. The price for the material was also included in the consolidated rates charged by the assessee. The only question is whether there was an implied agreement for the sale of the said goods. In the usual course of business, the factory redries tobacco, packs it in a costly material and delivers it to the customer, including the price of the material in the consolidated rate charged by it. The customer who goes to the factory knows that the factory supplies the packing material, transfers the property in the said material to him and he has to pay for it. With that knowledge when a customer delivers his tobacco to the factory for redrying, there is clearly an implied agreement to purchase the said packing material for price. Once we eliminate the idea of the packing being a part of the redrying process, we arrive at the position that the transaction qua the packing material involves either a contract of agency, gift or sale. The concept of agency can be eliminated, as it is nobody’s case that the factory is purchasing the material on behalf of a particular constituent and passing it on to him without any profit; the concept of gift may also be excluded, as it is unthinkable that a businessman will make a gift of material costing about 25 per cent of his charges. If so, it follows that the course of business of the assessee indicates that it is part of its business to sell the material required for packing and that when a customer gives tobacco to it for redrying, a contract of sale in regard to the packing material is necessarily implied in the transaction.*



In conclusion, the learned judge therefore held:


To conclude, in the instant case all the ingredients of the charging section read with the definition of ‘sale’ are satisfied. Unless it can be held that the material used for packing is transformed into some other commodity not covered by the definition of ‘goods’, it is not possible to hold that there is no sale of the material. The packing material remained distinct from the dried tobacco. Property in it passed to the customer, who had paid for it. On the basis of the practice obtaining in the factory of the assessee, contracts of sale arose easily by implication. The Sales-tax authorities have rightly assessed the turnover in regard to the packing material. The order of the High Court is wrong and is, therefore, set aside. In the result, the appeals are allowed.



32.	Sachidananda Banerjee v. Sitaram Agarwal (1966) 2 SCR 1

In Sachidananda Banerjee v. Sitaram Agarwal (1966),* Section 167(81) of the Sea Customs Act, 1878, which concerns the liability of persons other than the importer, came up for consideration before the court. This was a penal provision and was construed by the majority judgment of Wanchoo, J. as being a provision whose object was to prevent smuggling, and so must include within its ken persons who are not merely concerned in some way or the other with the actual importation or exportation of goods but also persons who come into possession of such goods. Subba Rao, J. dissented. He first set out the statutory provision as follows:


S. 167(81) If any person knowingly, and with intent to defraud the Government of any duty payable thereon, or to evade any prohibition or restriction for the time being in force under or by virtue of this Act with respect thereto acquires possession of, or is in any way concerned in carrying, removing, depositing, harbouring, keeping or concealing or in any manner dealing with any goods which have been unlawfully removed from a warehouse or which are chargeable with a duty which has not been paid or with respect to the importation or exportation of which any prohibition or restriction is for the time being in force as aforesaid . . .



Giving this provision a strict construction, the learned judge held:


The clause, therefore, must be construed strictly and it is not open to the court to strain the language in order to read a casus omissus.*



Referring to the anomalous situation that would arise on the construction of the majority judgment, the learned judge held:


The contrary construction will lead to the anomaly of a purchaser, even after 20 years of the import, being attributed the intention to evade the prohibition against import. Suppose before the purchase of the goods by a stranger the prohibition was lifted. In such a situation, does the purchaser commit an offence? If the contention is sound, he does. This illustrates that the crux of the offence is the import of goods with the requisite intent contrary to the prohibition. For the said reasons the intention to contravene the prohibition cannot be imputed to subsequent dealers in the said goods after the importer parts with them.

It is said that if the construction suggested by the learned counsel for the appellant be not accepted, many a person who purchases smuggled goods will escape punishment. A fair reading of the Act discloses that the Act makes a distinction between a customs offence and a criminal offence. The smuggled goods in the hands of whomsoever they are found can be confiscated and, therefore, the States can always trace the smuggled goods to their ultimate destination. The smuggler and the persons concerned in the smuggling are guilty of both customs and criminal offences. The legislature, either intentionally or otherwise, has not made the dealings in such goods by persons other than those mentioned in clause 81 of Section 167 of the Sea Customs Act a criminal offence. When the clause does not bring them in, the court cannot, by construction, bring such a class of persons within the said clause. It is for the legislature to do so and we are told that it has recently amended the section.†



33.	Sundaram Finance Ltd. v. State of Kerala (1966)

In Sundaram Finance Ltd. v. State of Kerala (1966),* hire-purchase agreements where motor vehicles were purchased with loans taken from financiers came up for consideration before the court. The question that arose involved the construction of Explanation 1 to Section 2(j) of the Travancore Cochin General Sales Tax Act (11 of 1125 M.E), 1957. The question was whether the financier was liable to pay sales tax, having effected a sale through the hire-purchase agreement.

The majority judgment of Shah, J. held that as there was no sale involved through such hire-purchase agreement, no sales tax could be levied on these transactions, following the judgment of State of Madras v. Gannon Dunkerley & Co. (1959),† for this purpose. The judgment in K.L. Johar & Co. v. Deputy Commissioner Sales Tax Officer (1965)‡ was distinguished by the majority judgment. Subba Rao, J. dissented. He first set out the nature of a hire-purchase agreement as follows:


At the outset the nature of hire-purchase agreements may be briefly noticed. Hire-purchase agreements have come to stay as part of the social service in the commercial world. It enables persons of ordinary means to buy the necessities of life which the modern scientific advancement offers. Under that system one can buy a car, a refrigerator, furniture, cooking apparatus, and as a matter for that any article of utility. It enables the hirer to own the article of his choice by paying on easy instalments, and the dealer to provide it for him for profit without any risk to himself. It has become a common and familiar instrument of mercantile social service. Simonds, J., in Transport and General Credit Corporation Ltd. v. Morgan said:

‘It must be remembered that hire-purchase agreements now play a very large part in the commercial and social life, of the community, and the financing of those hire-purchase agreements is an enormous business, both in the city of London and elsewhere. It appears to me that the financiers and the dealers cooperate in the common venture of making feasible the whole business of hire-purchase agreements, which is now, for good or for evil, a necessary part of our social life. To regard one party to that common venture, which is now a recognized mercantile service, as carrying on the business of a money-lender is, as I have said before, an abuse of language.’

What is true of England is, to a lesser degree, true of India, particularly in the big cities of India.

Now, let us see how this system was evolved. At first the said transaction took place directly between a dealer and his customer: the dealer wanted to sell his goods and the buyer was not in a position to pay the entire sale price of the goods in one lump sum. The parties, therefore, entered into hire-purchase agreement whereunder the dealer continued to be the owner till the entire consideration was paid by the customer in terms of the agreement and till he had exercised his option to buy the goods covered by the said agreement. But the dealer was not always financially sound enough to wait till such time as all the instalments would be paid. The second stage in the evolution in the hire-purchase system was when a financier intervened between the dealer and the customer. The financier used to purchase goods from the dealer and then to enter into an agreement with the customer. At that stage the financier became the owner and the customer became the hirer till such time as he carried out the terms of the agreement. A further variation of the transaction was that the customer purchased the goods by paying the entire consideration to the dealer with the help of the financier; he then sold the goods to the financier and entered into an agreement of hire-purchase with him. In this type of transaction, the dealer went out of the picture altogether: the financier took the place of the dealer and the customer continued to be the hirer. Some times, as the present case illustrates, the customer might find some money but could not provide the whole consideration. In that event also, the transaction could be put through in the aforesaid manner either with the dealer or the financier, as the case may be.*



He therefore concluded:


The whole fallacy of the argument lies in the attempt to equate such commercial transactions with ordinary sales of property and agreements to evade statutory provisions. It is true that in India there are reports replete with decisions where Courts attempted to find out the real intention of the parties when documents were executed to hide their real intention. There are also decisions, both in India and in England, where courts applied various tests to find out the real intention of a document when it was executed to evade certain statutory provisions. These decisions have no bearing in the context of a hire-purchase agreement entered into in the course of business. All the parties knew the nature of the transaction and accepted the terms embodied thereunder.

In the present case the transactions were admittedly hire-purchase agreements. The financier purchased the cars for the amounts required to be paid to the dealer and entered into specific hire-purchase agreements with the customers. They contained all the usual terms that are found in a hire-purchase agreement. Neither the fact that the agreements were entered into because the customers had no funds to purchase the motor-cars nor the circumstance that part of the consideration was already paid to the dealer affects the nature of the transaction. The fact that the customer executed a promissory note for the money advanced by the financier does not affect the question, for that was merged in the hire-purchase transaction. If the said terms were not carried out, the customers could not claim any rights under the agreements and the financier continued to be the owner freed from any obligation created under the agreements. Can the financier thereafter enforce the promissory note? I think he cannot. As I have stated earlier, the transactions purported to be hire-purchase agreements and they must be treated as such, as the common intention of the parties was to enter into such transactions. A deeper scrutiny of the transactions shows that the dealer and the financier were closely connected companies and for their own reasons they have split up the business of hire-purchase between them. In effect and in substance, the dealer without receiving the whole money put the customers in possession of the cars under the hire-purchase agreements.*



C.	MISCELLANEOUS SUBJECTS

a)	Contempt of Court

34.	Saibal Kumar Gupta and Others v. B.K. Sen (1961)

The question which arose in Saibal Kumar Gupta and Others v. B.K. Sen (1961)* related to the constitution of a special committee by the corporation of Calcutta while criminal proceedings were pending against certain councillors, seeking findings from the special committee as to the culpability of the said councillors. The majority judgment, authored by Imam, J., held that in constituting the said committee, which then gave its own findings, the appellants—who were members of the said committee—were not guilty of contempt of court, as it could not be said that the special committee had constituted itself a court of parallel inquiry with regard to matters in issue either before the trial magistrate or the high court. Further, the record showed that the appellants had at no time intended to interfere with the course of justice. Subba Rao, J. dissented. In his view, the facts that emerged, and the necessary conclusions to be drawn, were as follows:


The following crucial facts emerge from the foregoing narration that led to the filing of the contempt petition: The resolution appointing the Special Committee did not authorize it either expressly or by necessary implication to make an inquiry in respect of the activities of the Commissioner in connection with the criminal case pending in the Magistrate’s Court as well as in the High Court. The members of the Committee were the councillors of the Corporation, and one of them, namely, Saibal Kumar Gupta, belonged to the Indian Civil Service, another, it was represented, was a practising barrister and the third was also an educated person. Being members of the Corporation, they must have known what all happened at the meeting of the Corporation and particularly the objections raised by the respondent and others that no inquiry should be made in respect of matters that were sub judice in courts. They must have also known that in view of the said objections the resolution was precisely drawn to avoid any encroachment on the matters that were sub judice. No further resolution was passed by the Corporation enlarging the scope of the inquiry. Section 91 of the Calcutta Municipal Act, 1951, does not authorize the Mayor to enlarge its scope. The members of the Committee who must be deemed to have had knowledge of the scope of its powers obviously initiated the inquiry which was beyond the scope of the resolution. With the knowledge that criminal proceedings were pending, they examined witnesses, served questionnaire on the respondent, invited or at any rate permitted, apart from the staff which was assisting the committee in the discharge of its duties, councillors and others to attend the meeting. The inquiry could not in any sense of the term be called confidential and was conducted in a manner that it would be known to everybody who was interested in it. The inquiry against the Commissioner of the Corporation in the Corporation building in respect of a criminal case for the offence of adultery alleged to have been committed by him must have been a sensational news item; at any rate, it must have attracted the attention of the vast staff of the Corporation and its innumerable visitors.*

xxx xxx xxx




On the said authorities it is settled law that a person will be guilty of contempt of court if the act done by him is intended or calculated or likely to interfere with the course of justice. How can it be said that the inquiry initiated by the Committee to ascertain whether the witnesses cited or examined for the prosecution in the pending criminal case were suborned by the Commissioner by devious methods alleged to have been adopted by him could not have any serious repercussions on the proceedings pending in the Magistrate’s court as well as in the High Court? Assume for a moment that the High Court dismissed the revision and, as a result, the Magistrate took over the criminal case before him for trial, and the prosecution examined its witnesses with the knowledge that an inquiry would be held by a responsible committee in respect of conduct or credibility of witnesses to be examined in the criminal case.*

xxx xxx xxx




From whatever angle it is looked at, the tendency to prejudice the course of justice is apparent. Now taking the High Court, it may be said that a Judge of a High Court can be relied upon not to be influenced by what the Committee might or might not say. But that would not prevent the public and the affected parties from reasonably apprehending that the inquiry initiated by a high power committee or the findings given therein would affect the fair hearing of the revision petition. From the aforesaid facts it is manifest that the contempt in the instant case is not merely a technical but a serious one which is calculated to interfere with or obstruct the due course of justice. In my view, therefore, this was pre-eminently a fit case for the court to take action.†



b)	Elections

35.	Shubnath Deogram v. Ram Narain Prasad (1960)

The question which arose in Shubnath Deogram v. Ram Narain Prasad (1960)‡ was the ground of corrupt practice being made out against the appellant in an election petition, having allegedly made an appeal to vote on grounds of religion. The appellant, an Adivasi belonging to the Ho community, was a candidate set up by the Jharkhand Party, and was declared elected to the Bihar legislative assembly from the Manoharpur constituency. The symbol chosen by the party and allotted by the Election Commission to the party was a cock. The party issued a leaflet containing an appeal for votes, and the appellant and his agents distributed the leaflets among the electorate and made speeches in its terms. The leaflet read as follows:


O’




Rise ye children of men—




Respected sons of men open your eyes, lend your ears




Recognize me and my crow.




In your services and worships




In the Worship of your forest God (Buru)




In stomach pain and headache




At the time of your distress and miseries




I am with you even after giving my life. You recover (from illness) even by applying knife at my neck. This thought gives me pleasure. In exchange of this give me chara in the shape of vote I am victorious. Do not forget me, otherwise I tell, ye sons of men will suffer eternal miseries.*



The majority judgment of Sarkar, J., speaking on behalf of himself and three other learned judges of the court, held that a clear appeal had been made by the appellant on the ground of religion, as a result of which the corrupt practice alleged was made out, and the appellant’s election was declared to be void. Subba Rao, J. dissented. In his view, Section 123(3) of the Representation of the People Act, 1951, was not meant to outlaw analogies that are drawn from religion, which do not appeal directly or indirectly to vote for the candidate on grounds of religion. He stated this felicitously as follows:


This section is not obviously intended to prevent appeals in picturesque or metaphorical language drawing analogies from mythology, religion or folklore. When most of the voters are illiterate, the candidate or his agent can attract and enthuse the audience or drive home his points only by parables, similes or metaphors drawn particularly from religious lore which most of the people understand and appreciate. A distinction must, therefore, be drawn between canvassing on grounds of religion and seeking of votes in graphic or picturesque language with analogies from religious lore: to illustrate, a candidate may appeal to the electorate consisting of persons professing different religions, say Hindus, Mohammadans, Christians etc., to vote for him and say that he would sacrifice his life in the cause of his constituency just like Christ sacrificed his life to redeem the world. He may also say that like Rama, the virtuous, who killed Ravana, the rakshasa, the embodiment of evil, he would, if elected, put down corruption, nepotism and the like in Government. He may even say that he would sacrifice himself as a goat before Kali to bring happiness and prosperity to his constituency. All these similes are drawn from religion, but they do not embody an appeal, directly or indirectly, to vote for the candidate on grounds of religion.

Coming to the offending document, let us see whether it contains an appeal to vote on grounds of religion. The appeal was intended to be made to an electorate comprising of voters of many religions, though an appreciable part of it were Adibasis. The appeal might have been read at the meetings by persons who were not Adibasis to an audience which might or might not have contained Adibasis. The symbol of cock was allotted without objection by the Election Commissioner to Jharkhand Party, which admittedly consisted of member other than Adibasis. The appeal is couched in poetic and picturesque language. It opens with the statement that the symbol of the Jharkhand Party is the cock and the said symbol is printed on the box of the Party. It then exhorts the voters to put their votes in the said box with the cock symbol. Then there is the exhortation to the voters to open their eyes and recognize the box and its cock. Then comes the appeal by parable. The cock symbol on the box and the sacrificial cock are not kept distinct, and the address is made in a metaphorical language. If literally understood it means that the cock on the box sacrifices its life with pleasure to relieve the distress of the people, such as their stomach and headaches, and therefore it asks them to give it food in the shape of vote; and tells them that if no such food is given, the people will suffer eternal miseries. If literally understood, this part of the appeal does not convey any sense. On the other hand, if the metaphor involved in the poem is expanded, it can only mean that ‘I, the cock in the box’ i.e. the candidate or the Party, will sacrifice his or its life for the cause of the constituency, just like the cock sacrificing its life for the happiness of the people; and, just like the people who suffer eternal miseries if the cock is not fed, the constituency will suffer if votes are not given for the candidate or the Party. It may be noticed that no specific mention of Adibasis or their religion is made in the document. At the worst the document is capable of two interpretations: the one gives it an understandable content, and the other imputes to it a confusion of ideas involving a corrupt practice. Under such circumstances, I would prefer to read the document in a way beneficial to the elected candidate and to uphold his election rather than to impute corrupt practice to him on doubtful considerations and set aside his election.

There is also another aspect of the case and that is; what is the religion of the Adibasis? They are a backward community and they do not appear to have any highly evolved religion. Presumably, they are all Hindus. ‘The peculiarity of the Hindu religion is its universality. Along with its worship of gods, goddesses, and even of trees and snakes, there exists vedant philosophy which raises man himself to Godhood’. These Adibasis, who are Hindus, appease different spirits alleged to govern different diseases and misfortunes, by sacrifices, which range from a cock to a buffalo, depending upon the magnitude of the calamity expected to be averted. It is well-known that not only Adibasis but also many other backward communities in India sacrifice animals to appease spirits and deities. The animal which is sacrificed is not an object of veneration, but only a convenient or conventional sacrificial medium. It cannot, therefore, be said that any reference to a sacrificing bird or animal is a reference to religion. It would be rather enlarging the scope of the disqualification if we should hold that a reference to a sacrificial bird or animal is canvassing on a ground of religion of Adibasis; for, such sacrifices are common not only among the Adibasis but also among many other backward communities.

For the aforesaid reasons, I hold that Ext. I does not contain an appeal by the appellant for votes on grounds of religion.*



In Ramanbhai Ashabhai Patel v. Dabhi Ajitkumar Fulsinji and Ors. (1965),† Subba Rao J.’s observations were quoted, as, in principle, what was meant by ‘appealing to the religious sentiment’ was correctly stated. The judgment in Ramanbhai thus held:


What is a religious symbol has also been considered by this Court in Shubnath Deogram v. Ram Narain Prasad [(1960) 1 SCR 953]. In that case the appellant who had been set up by the Jharkhand Party had been elected to the Bihar Legislative Assembly. He was an Adibasi belonging to the Ho community and the electorate in that constituency largely consisted of Adibasis belonging to this community as well as to two others, Mundas and Oraons. The Election Commission had allotted ‘Cock’ as the emblem to the party. Now, a cock is not a religious symbol of Adibasis but it forms an integral part of the religious ceremonies which they perform while worshipping some of their deities. The Jharkhand party issued and distributed leaflets in verse wherein an appeal was made by a cock for the votes of the electorate. The majority of the judges held that this leaflet contained an appeal to the voters on the ground of religion and that the appellant was guilty of a corrupt practice falling within the purview of sub-section (3) of Section 123 of the Act. The conclusion of this Court was based not upon the mere fact of the use of the symbol of cock but it was based upon the nature of the appeal for votes made by the cock. In the leaflet the cock had said among other things: ‘Give me chara in the shape of vote I am victorious. Do not forget me, otherwise I tell, ye sons of men will suffer eternal miseries’. According to this Court this, in substance amounted to saying that it would please the deities if they did so because the cock in its turn was meant for sacrifice to the deities and it would displease them if they did not. The case is thus distinguishable from the one before us. Incidentally we may quote the following observations of Subba Rao J., as to what, according to him, was meant by the expression appealing to the religious sentiment. At p. 965 he says:

‘A distinction must, therefore, be drawn between canvassing on grounds of religion and seeking of votes in graphic or picturesque language with analogies from religious lore: to illustrate, a candidate may appeal to the electorate consisting of persons professing different religions, say Hindus, Mohammadans, Christians etc., to vote for him and say that he would sacrifice his life in the cause of his constituency just like Christ sacrificed his life to redeem the world. He may also say that like Rama, the virtuous, who killed, Ravana, the rakshasa, the embodiment of evil, he would, if elected, put down corruption, nepotism and the like in Government. He may even say that he would sacrifice himself as a goat before Kali to bring happiness and prosperity to his constituency. All these similies are drawn from religion, but they do not embody an appeal, directly or indirectly, to vote for the candidate on grounds of religion.’

We have quoted the learned Judge to point out that a reference to prophets or religions or to deities venerated in a religion or to their qualities and deeds does not necessarily amount to an appeal to the religious sentiment of the electorate. Something more has to be shown for this purpose as indeed, according to the majority of the Judges who decided the case, was established therein. If, for instance, the illiterate, the orthodox or the fanatical electors are told that their religion would be in danger or they will suffer miseries or calamities unless they cast their vote for a particular candidate, that would be quite clearly an appeal to the religious sentiment of the people. Similarly if they are told that the wrath of God or of a deity will visit them if they do not exercise their franchise in a particular way or if they are told that they will receive the blessings of God or a deity if they vote in a particular way, that would be an appeal to the religious sentiment. Similarly if they are told that they should cast their vote for a particular candidate whose election symbol is associated with a particular religion just as the Cross is with Christianity, that will be using a religious symbol for obtaining votes. But where, as in the case of the Hindu religion, it is not possible to associate a particular symbol with religion, the use of a symbol even when it is associated with some deity, cannot, without something more, be regarded as a corrupt practice within the meaning of sub-section (3) of Section 123 of the Act. For instance, a particular object or a plant, a bird or an animal associated with a deity is used in such a way as to show that votes are being solicited in the name of that deity or as would indicate that the displeasure of that deity would be incurred if a voter does not react favourably to that appeal, it may be possible to say that this amounts to making an appeal in the name of religion. But the symbol standing by itself cannot be regarded as an appeal in the name of religion.*



c)	Executive Orders: Administrative or Quasi-judicial

36.	Shri Radeshyam Khare v. State of Madhya Pradesh (1959)

In this very first dissent of Subba Rao, J. in Shri Radeshyam Khare v. State of Madhya Pradesh (1959),* the question that arose before the court was whether Section 53-A of the C.P. and Berar Municipalities Act, 1922, required the state government to act in a judicial capacity or an administrative one. Section 53-A of the act states as follows:


53-A. (1) If a committee is not competent to perform the duties imposed on it or undertaken by it by or under this Act or any other enactment for the time being in force and the State Government considers that a general improvement in the administration of the municipality is likely to be secured by the appointment of a servant of the Government as the executive officer of the committee, the State Government may, by an order stating the reasons therefor published in the Gazette, appoint such servant as the executive officer of the committee for such period not exceeding eighteen months as may be specified in such order.

(2) Any executive officer appointed under sub-section (1) shall be deemed to be an officer lent to the committee by Government under sub-section (3) of Section 25.

(3) When under sub-section (1) an executive officer is appointed for any committee, the State Government shall determine from time to time which powers, duties and functions of the committee, president, vice-president or secretary under this Act or any rule or bye-law made thereunder shall be exercised and performed by such officer, in addition to, or to the exclusion of, their exercise and performance by the said committee, president, vice-president or secretary.

(4) The secretary of the committee shall be subordinate to the executive officer.

(5) The executive officer shall have the right to attend all meetings of the committee and any joint committee or sub-committee and to take part in the discussion so as to make an explanation in regard to the subject under discussion, but shall not move, second, or vote on any resolution or other motion.



The majority judgments of Das, C.J. and Kapur, J. held that despite the state government having to give reasons, it functioned in an administrative, and not quasi-judicial, capacity under the said section. They further held that in any event, the appellants were given ample opportunity to defend themselves, as a result of which there could hardly be any ground for complaint of the violation of natural justice. Bhagwati, J., in a separate concurring judgment, held that it was unnecessary to go into whether Section 53-A was quasi-judicial or administrative—he was satisfied that the requirements of natural justice had been met in the facts of the case. S.K. Das, J., in a separate concurring judgment, held that since the state government acting under Section 53-A had only to consider policy and expediency, and had no lis before it, its action was purely of an administrative character, as a result of which no writ of certiorari could be issued. Subba Rao, J. dissented. He held as follows:


The concept of a ‘judicial act’, has been conceived and developed by the English Judges with a view to keep the Administrative Tribunals and authorities within bounds. Unless the said concept is broadly and liberally interpreted, the object itself will be defeated, that is, the power of judicial review will become innocuous and ineffective. The comprehensive phraseology of Article 226 of the Constitution supports rather than negatives the liberal interpretation of that concept. The argument that the Court shall not obstruct the smooth working of the administrative machinery does not appeal to me, for the simple reason that the exercise of the power of judicial review or, to be more precise, the existence of such power in courts—for hardly one act in thousands come before courts—eliminates arbitrary action and enables the administrative machinery to function without bias or discrimination. With this background, the principles, as I apprehend them, may be concisely stated thus: Every act of an administrative authority is not an administrative or ministerial act. The provisions of a statute may enjoin on an administrative authority to act administratively or to act judicially or to act in part administratively and in part judicially. If policy and expediency are the guiding factors in part or in whole throughout the entire process culminating in the final decision, it is an obvious case of administrative act. On the other hand, if the statute expressly imposes a duty on the administrative body to act judicially, it is again a clear case of a judicial act. Between the two there are many acts, the determination of whose character creates difficult problems for the court. There may be cases where at one stage of the process the said body may have to act judicially and at another stage ministerially. The rule can be broadly stated thus: The duty to act judicially may not be expressly conferred but may be inferred from the provisions of the statute. It may be gathered from the cumulative effect of the nature of the rights affected, the manner of the disposal provided, the objective criterion to be adopted, the phraseology used, the nature of the power conferred or the duty imposed on the authority and other indicia afforded by the statute. In short, a duty to act judicially may arise in widely different circumstances and it is not possible or advisable to lay down a hard and fast rule or an inexorable rule of guidance.*

What is the object of the legislature in imposing the said condition, if the matter is left to the subjective satisfaction of the Government? The concept of subjective satisfaction of the Government does not involve any attempt to satisfy the mind or appeal to the good sense of another. The working of the mind need not be disclosed and the validity of the section need not depend upon any objective standard. The condition to pass a speaking order is destructive of any idea of invulnerability, for the said condition implies that the order should satisfy the mind of a reasonable man.†



The learned judge therefore concluded:


It is against all Canons of natural justice that a tribunal should arrive at a finding of far-reaching consequence without giving an opportunity to explain to the persons who would be affected by such a finding. For the aforesaid reasons, I have no doubt that the section imposes a duty on the Government to act judicially in ascertaining the objective and jurisdictional fact, namely, whether the committee is incompetent. It is a necessary condition of a such a duty to give an opportunity to the committee to explain the grave charges levelled against it. Admittedly, no such opportunity was given to the committee and I cannot agree with the learned Advocate General that the inquiry by the Deputy Collector at an earlier stage for a different purpose had in effect given an opportunity to the committee. It is not known what were the charges for which that inquiry was held. The record discloses that the inquiry was held by a subordinate officer—there is nothing on record to show that the Government authorized either the Collector or the Deputy Collector to make the inquiry in connection with the fast of Dhurmal Daga. In my view, the inquiry cannot presumably take the place of reasonable opportunity to be given by the Government for the proposed action under Section 53-A of the Act. In the result, it follows that the Order of the High Court should be set aside and that of the Government appointing the Executive Officer quashed. I do it accordingly.*



This important dissent presaged the law that was later laid down. In State of Orissa v. Dr (Miss) Binapani Dei & Ors. (1967),† in a celebrated passage, Shah, J., speaking for the court, held:


It is true that the order is administrative in character, but even an administrative order which involves civil consequences, as already stated, must be made consistently with the rules of natural justice after informing the first respondent of the case of the State, the evidence in support thereof and after giving an opportunity to the first respondent of being heard and meeting or explaining the evidence. No such steps were admittedly taken, the High Court was, in our judgment, right in setting aside the order of the State.‡



This statement of the law was then followed up in A.K. Kraipak & Ors. Etc. v. Union of India & Ors. (1970),§ as follows:


The aim of the rules of natural justice is to secure justice or to put it negatively to prevent miscarriage of justice. These rules can operate only in areas not covered by any law validly made. In other words they do not supplant the law of the land but supplement it. The concept of natural justice has undergone a great deal of change in recent years. In the past it was thought that it included just two rules namely: (1) no one shall be a judge in his own case (Nemo debet esse judex propria causa) and (2) no decision shall be given against a party without affording him a reasonable hearing (audi alteram partem). Very soon thereafter a third rule was envisaged and that is that quasi-judicial enquiries must be held in good faith, without bias and not arbitrarily or unreasonably. But in the course of years many more subsidiary rules came to be added to the rules of natural justice. Till very recently it was the opinion of the courts that unless the authority concerned was required by the law under which it functioned to act judicially there was no room for the application of the rules of natural justice. The validity of that limitation is now questioned. If the purpose of the rules of natural justice is to prevent miscarriage of justice one fails to see why those rules should be made inapplicable to administrative enquiries. Often times it is not easy to draw the line that demarcates administrative enquiries from quasi-judicial enquiries. Enquiries which were considered administrative at one time are now being considered as quasi-judicial in character. Arriving at a just decision is the aim of both quasi-judicial enquiries as well as administrative enquiries. An unjust decision in an administrative enquiry may have more far reaching effect than a decision in a quasi-judicial enquiry.*



37.	Messrs Fedco (P) Ltd. v. S. N. Bilgrami & Others (1960)

In Messrs Fedco (P) Ltd. v. S.N. Bilgrami & Others (1960),† import licences belonging to the petitioner company were cancelled. The question that arose before the court was whether clause 9(a) of the Imports Control Order, 1955, infringed the fundamental rights of the petitioner company, as no reasonable opportunity was given to the petitioner of being heard before such cancellation. The majority judgment of Das Gupta, J., delivered on behalf of himself and three other learned judges, held that a fair opportunity was given to the petitioners to prove that the grounds on which the licence was cancelled did not exist, and therefore concluded that no fundamental rights of the petitioner had been violated. The majority accordingly dismissed the petition. Subba Rao, J. dissented, coming to the opposite conclusion. In so doing, he held:


It is not disputed that the Central Government delegated its powers to act under these clauses to the Chief Controller. The first question is, what is the scope of the enquiry under clause 10 of the Order? Is it purely an administrative act or is it a quasi-judicial act? The criteria to ascertain whether a particular act is a quasi-judicial act or an administrative one have been laid down with clarity by Lord Justice Atkin in Rex v. Electricity Commissioners, Ex parte London Electricity Joint Committee Co., elaborated by Lord Justice Scrutton in Rex v. London County Council, Ex parte Entertainments Protection Association Ltd. and authoritatively restated by this Court in Province of Bombay v. Khusaldas S. Advani. They laid down the following conditions: (a) the body of persons must have legal authority; (b) the authority should be given to determine questions affecting the rights of subjects and (c) they should have a duty to act judicially.*



Having so held, the learned judge went on to hold that when the charge is one of fraud, the affected party is entitled to know the particulars of fraud alleged, and is also entitled to inspect the documents on the basis of which fraud is imputed to him, and to a personal hearing to explain his case. All these elements were found to be missing in this case, as a result of which Subba Rao, J. concluded that it was a fit case to issue a writ of certiorari to quash the order of the chief controller which cancelled the licences of the petitioner company.

38.	Madhya Pradesh Industries Ltd v. Union of India (1966) 1 SCR 466

Subba Rao, J.’s dissent in Madhya Pradesh Industries Ltd v. Union of India (1966)* has been discussed in detail in Chapter IV.

d)	Foreign Arbitral Award

39.	Badat and Co. v. East India Trading Co. (1964)

The question that arose in Badat and Co. v. East India Trading Co. (1964)† was whether a suit to enforce a foreign award—dehors the Arbitration Protocol and Conventions Act, 1937—would lie in India. The majority judgment of Mudholkar, J., speaking on behalf of himself and Raghubar Dayal, J., held that what was sought to be enforced was really not the foreign awards, but the judgment delivered in terms of the foreign awards in New York, USA. This being the case, since no part of the cause of action arose in Bombay, the suit to enforce such awards would not be maintainable, as the foreign awards had merged in the judgment, not being final and binding until the judgment was rendered to give effect to it. Subba Rao, J. differed. He first spoke of the manner in which allegations of fact should be traversed under Order VIII of the Civil Procedure Code as follows:


Order VIII provides for the filling of a written statement, the particulars to be contained therein and the manner of doing so; Rules 3, 4 and 5 thereof are relevant to the present enquiry and they read:

‘Order VIII Rule 3. It shall not be sufficient for a defendant in his written statement to deny generally the grounds alleged by the plaintiff, but the defendant must deal specifically with each allegation of fact of which he does not admit the truth, except damages.

Rule 4. Where a defendant denies an allegation of fact in the plaint, he must not do so evasively, but answer the point of substance. Thus if it is alleged that he received a certain sum of money, it shall not be sufficient to deny that he received that particular amount, but he must deny that he received that sum or any part thereof, or else set out how much he received. And if an allegation is made with diverse circumstances, it shall not be sufficient to deny it along with those circumstances.

Rule 5. Every allegation of fact in the plaint, if not denied specifically, or by necessary implication or stated to be not admitted the pleading of the defendant, shall be taken to be admitted except as against a person under disability.

Provided that the court may in its discreation require any fact so admitted to be proved otherwise than by such admission.’

These three rules form an integrated code dealing with the manner in which allegations of fact in the plaint should be traversed and the legal consequences flowing from its non-compliance. The written statement must deal specifically with each allegation of fact in the plaint and when a defendant denies any such fact, he must not do so evasively, but answer the point of substance. If his denial of a fact is not specific but evasive, the said fact shall be taken to be admitted. In such an event, the admission itself being proof, no other proof is necessary.



In his view:


The order and judgment of the Supreme Court of New York dated March 21, 1950 give in detail the filing of the application by the respondents for an order confirming the two awards; the consideration given to the said application by the court; the court’s satisfaction, after perusing the awards and the connected papers, that the said proceedings were in all respects regular; and the terms of the order made on the said application. The decretal portion of the order confirms the awards. The judgment is signed by Archibald Rule Watgon, Clerk, and certified both by the said Clerk and the Clerk of the Supreme Court of New York County. If the judgment goes into evidence, the three conditions are satisfied, namely, that there was a submission, that the arbitrators gave the awards in terms of the submission and that a judgment was made on those awards on the ground that the awards were made in accordance with law.*



The learned judge therefore concluded:


Now I come to the second contention. This deals with the jurisdiction of the Bombay High Court on its original side to entertain the suit. Clause 12 of the Letters Patent for Bombay enables a party to file a suit with the leave of the court, if the cause of action arises in part within the local limits of the ordinary original jurisdiction of the said High Court. The cause of action in the plaint is given as follows:

‘. . . the terms of business were accepted by the defendants in Bombay and the proposal or acceptance of the said contracts by the defendants took place in Bombay. The defendants’ refusal to pay the said sum also took place in Bombay.’

On those allegations the leave of the High Court of Bombay was obtained and the suit was filed in the said Court. I have already pointed out that in the case of a claim based on an award, it is in effect a claim to enforce the award on the footing that the submission implied a contract to give effect to the award. I have also held that all the necessary documents relating to the preliminary as well as subsequent contracts are admitted in the written statement. The said documents clearly establish that the parties agreed that their disputes under the contracts should be submitted to arbitration in the manner prescribed by the Rules of the American Spices Trade Association. Those contracts were concluded within the local limits of the original jurisdiction of the Bombay High Court. It follows that a part of the cause of action accrued within the said limits and that as the leave of the High Court was obtained, the said High Court had jurisdiction to entertain the claim. No other point is argued before us.

In the result, I agree with the conclusions arrived at by the High Court. The appeal is dismissed with costs.*



This judgment of Subba Rao J. struck a chord with another dissenting judge in a later case. Thus, in Juggilal Kamlapat v. Pratapmal Rameshwar (1978),† Kailasam J., in his dissent, followed Subba Rao J.’s enunciation of the principles of Order VIII of the Civil Procedure Code, as follows:


51. The burden is no doubt on the appellant to prove his case but the parties to the suit are bound by the procedure prescribed in the Code of Civil Procedure. Order 8 of the Civil Procedure Code requires what a written statement should contain. Order 8 Rule 2, requires that the defendant must raise by his pleading all matters which show the suit not to be maintainable, or that the transaction is either void or voidable in point of law, and all such grounds of defence as, if not raised, would be likely to take the opposite party by surprise. Rule 3 requires that it shall not be sufficient for a defendant in his written statement to deny generally the grounds alleged by the plaintiff, but the defendant must deal specifically with each allegation of fact of which he does not admit the truth, except damages. Though the respondent did not question the validity of the delivery order at the first instance he was at liberty to question it when he filed the additional written statement and to raise all grounds of defence to the validity of the delivery order. The failure to question the validity of the delivery order on the ground that it required registration with the Mill or that the possessor was bound to give an undertaking would be failure to comply with the requirements of Order 8. The pleadings were before the Original Side of the Calcutta High Court and the Courts have recognized that the pleadings of the Original Side of the High Court must be strictly construed. In Badat and Co. v. East India Trading Co. this Court observed regarding the requirements of the written statement under Order 8 Rules 4 and 5, as follows:

‘These three rules form an integrated code dealing with the manner in which allegations of fact in the plaint should be traversed and the legal consequences flowing from its non-compliance. The written statement must deal specifically with each allegation of fact in the plaint and when a defendant denies any such fact, he must not do so evasively, but answer the point of substance. If his denial of a fact is not specific but evasive, the said fact shall be taken to be admitted. In such an event, the admission itself being proof, no other proof is necessary.’

The respondent had ample opportunity to put forward his objections to the delivery order in the correspondence that was exchanged between the parties or in the written statement as originally filed. The additional written statement of course gave another opportunity but even in this respondent has failed to put forward the grounds which he is in law required to do. On the pleadings itself it appears that the defence is without substance and belated and put forward for the purpose of escaping the liability.



Subba Rao J.’s dissent was also followed, on the principles laid down in Order VIII, in Prof. Ramchandra G. Kapse v. Haribansh Ramakbal Singh (1996)* as follows:


14. In Badat and Co. v. East India Trading Co. [(1964) 4 SCR 19] it was held that Rules 3, 4 and 5 of Order 8 of CPC form an integrated code dealing with the manner in which allegations of fact in the plaint should be traversed and the legal consequences flowing from its non-compliance. It was held that the written statement must deal specifically with each allegation of fact in the plaint and when a defendant denies any such fact he must not do so evasively but answer the point of substance. If his denial of a fact is not specific but evasive, the said fact shall be taken to be admitted of which no other proof is necessary unless the court in its discretion under the proviso to Rule 5 requires any fact so admitted to be proved otherwise than by such implied admission. The requirement, therefore, is that the denial should be made of the point of substance to amount to a specific denial of the allegation of fact. The written statement has to be read as a whole to see whether any implied admission can be spelled out therefrom.



e)	Labour Law

40.	New Maneck Chowk Spinning and Weaving Co. Ltd., Ahmedabad v. Textile Labour Association, Ahmedabad (1961)

In New Maneck Chowk Spinning and Weaving Co. Ltd., Ahmedabad v. Textile Labour Association, Ahmedabad (1961),† the respondent—the Textile Labour Association, Ahmedabad—had entered into a five-year pact with the Ahmedabad Mill Owners’ Association with regard to the payment of bonus to employees of the mills for the years 1953–57. The labour union demanded bonus for the year 1958 on the basis of the pact, but the mill owners claimed that the pact was contrary to a formula evolved by the full bench of the Bombay High Court, which in turn was approved by the Supreme Court. The majority judgment of Wanchoo, J., speaking for himself and three other learned judges, held that the agreement in question departed from the full bench in the matter of the bonus. The majority also held that the tribunal had no power, by extending the existing agreement, to make possible the payment of a minimum bonus for the year 1958. Subba Rao, J. dissented. In this important judgment, he pointed out:


These authorities clearly establish the proposition that an Industrial Tribunal can extend an existing agreement or make a new one if, for good reasons, it comes to the conclusion that such extension promotes industrial peace. If, as I have held, the impugned pact was lawful and did not contravene the law laid down by this Court, the Industrial Court in the present case was certainly within its rights to extend that pact for another year for the very good reasons given by it for doing so.

xxx xxx xxx




I shall now state my view in the form of the following propositions: (1) Neither the Full Bench formula nor the decisions of this Court affirming it preclude an Industrial Court in appropriate cases from extending the terms of a pact by another year if that was necessary to maintain industrial peace. (2) The law laid down by the Federal Court and the Supreme Court recognizes such a power in an Industrial Court. (3) The fact that the subsequent block has not been valued does not affect the question, for the parties can certainly agree, for various reasons, that the value of the existing block should govern the situation for a specified period. (4) The impugned five-year pact is not contrary to industrial law as laid down by this Court; indeed, it expressly followed the principles laid down in the Full Bench formula which was subsequently affirmed by this Court in the case of Associated Cement Companies. (5) The impugned pact also does not infringe the principle that bonus depends upon profits; but it applied the same by evolving a formula of ‘set-on’ and ‘set-off’ to a complicated situation of the entire industry in a particular area for a number of years.

xxx xxx xxx




For the foregoing reasons, and in view of the aforesaid definite findings of the Industrial Court, I hold that this is eminently a fit case for extending the agreement for the bonus year 1958.

Before closing I must express my appreciation of the way in which the impugned pact was brought about between the parties. It is in the interest of both the employers and the employees—while the employees of every mill are assured of payment of a minimum bonus, the employers of every mill also are assured protection against extravagant claims. The agreement avoided complicated and acrimonious disputes in courts every year in regard to bonus. The working of this agreement certainly helped the mills to achieve the introduction of schemes of rationalization. The agreement has become a model one for other mills. Ironically the Full Bench formula, affirmed by this Court in the case of Associated Cement Companies’s Limited, mainly evolved to fix the amount required for rehabilitation in the interest of industrial peace, turned out to be the sheet-anchor for the employers to depart from the path of negotiation and agreement which they were following all these years and to enter the arena of open fight with the employees. It may be, though it may turn out to be wrong, that they are under the belief that the Full Bench formula, if strictly followed, would not leave any surplus and that they need not pay any bonus to the employees.

This attitude is neither reasonable nor in the interest of industrial peace. I hope and trust that the parties, in spite of the temporary success in these appeals, would see better light and settle their disputes as they had been doing all these years.*



This dissenting judgment, and two other judgments of the Supreme Court of this period,† led to the government setting up a tripartite commission in December 1961 to examine the question of payment of bonus to employees, and make recommendations thereon to the government. The report of this Bonus Commission* then formed the basis for the enactment of the Payment of Bonus Act in 1965, by which a minimum bonus now had to be paid by employers to employees on a statutory basis.

41.	Shankar Balaji Waje v. State of Maharashtra (1962)

In Shankar Balaji Waje v. State of Maharashtra (1962),† the question that arose before the court was whether, without a contract for service between the owner and any labourer, a labourer could be said to be a ‘worker’ under the Factories Act, 1948. The majority judgment of Raghubar Dayal, J., speaking on behalf of himself and Kapur, J., held, after considering the authorities, that such persons cannot be said to be workers as defined in the act. Subba Rao, J. dissented. He held:


At the outset it would be convenient to ascertain exactly how these persons rolling bidis are engaged by the appellant and how they work in the factory. Admittedly, Pandurang Trimbak and other 59 persons were engaged by the appellant for rolling bidis in his factory. The registers maintained by the factory, namely, weekly register and wages register, had on their rolls the names of the said persons as labourers for doing the said work. It is also common case that the said persons attend the factory and roll bidis in the premises of the factory during the working hours of the factory. Leaves are supplied to the labourers on the previous day, which they out in their houses after dipping them in water, and on the next day, when they go to the factory, tobacco is given to them. After they make the bidis, the master verifies whether they are according to the sample. Those that are not according to the sample are rejected. Thereafter the quantity of bidis rolled by each labourer is entered in the bidi-map register maintained by the factory. DW 1 is a gumasta and general supervisor in the factory. He supervises the work of the man who supplies tobacco. He enters the quantity of bidis rolled by each labourer against his name in the register and if a labourer is absent, his absence is noted against his name in the said register. The labourers are paid at the rate of Rs 2-2-0, or such other rate as agreed by them, per thousand bidis rolled. So far there is no difference between a labourer working in the appellant’s factory and a labourer working in any other factory. Just like any other manufacturer, the appellant engages the labour, allots work for them and extracts work from them and pays them wages for the work so done.*
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The present case falls to be decided on its peculiar facts. As we have pointed out, though there is some laxity in the matter of attendance, it cannot be said that the appellant has no right of supervision or control over the labourers working in the factory or does not supervise to the extent required having regard to the nature of the work done in the factory. All the necessary ingredients of the word ‘employed’ are found in the case. The appellant engages the labourers, he entrusts them with work of rolling bidis in accordance with the sample, insists upon their working in the factory, maintains registers giving the particulars of the labourers absent, amount of tobacco supplied and the number of bidis rolled by each one of them, empowers the gumasta and supervisor, who regularly attends the factory, to supervise the supply of tobacco and leaves and the receipt of the bidis rolled. The nature and pattern of bidis to be rolled is obviously well understood, for it is implicit in the requirement that the rolled in bidis shall accord with the sample. The rejection of bidis found not in accord with the sample is a clear indication of the right of the employer to dictate the manner in which the labourers shall manufacture the bidis. Supposing a worker uses more quantity of tobacco than a bidi is expected to contain, it cannot be suggested that the supervisor cannot tell him that he shall not do so. If he spoils the leaves, which he is not expected to do, it cannot be said that the labourer cannot be pulled up in that direction. So too, the supervisor can certainly compel the labourers to work in a specified portion of the factory or direct them to keep order and discipline in the course of the discharge of their duties. The fact that they cannot take the tobacco outside the factory without the leave of the management shows that they are subject to the supervision of the management. The circumstance that they cannot absent themselves for more than 10 days without the permission of the appellant also is a pointer in that direction. That a labourer is not compelled to work throughout the working hours is not of much relevance, because, for all practical purposes, a labourer will not do so since his wage depends upon the bidis he rolls, and, as he cannot roll them outside the factory, necessarily he will have to do so in the factory. If he absents himself, it is only at his own risk. For all the aforesaid reasons I hold that all the ingredients of the word ‘employed’, as laid down by this Court, are present in this case, and therefore the labourers are workers within the meaning of Section 2(1) of the Act.*



In this view of the matter, the minority judgment of Subba Rao, J. held that this matter was covered by Shri Birdhichand Sharma v. First Civil judge, Nagpur (1961),† as a result of which the labourers were held by the learned judge to be workers within the meaning of the act. One more judgment in favour of the underdog—within permissible limits.

In this difficult area of the law, Subba Rao J.’s dissent was also referred to with approval in Silver Jubilee Tailoring House and Ors. v. Chief Inspector of Shops (1974),‡ stating that, on the facts of that case, the persons involved were ‘workmen’ within the meaning of the Andhra Pradesh (Telengana Area) Shops and Establishments Act, 1951, as follows:


9. It was argued for the appellants that according to the decisions of this Court the test to determine whether employer and employee relationship existed between the parties is to see whether the so called employer has the right to control and supervise the manner of work done by the workers and from the facts found by the High Court it is impossible to come to the conclusion that the appellants had any right to control the manner of work or that they had actually exercised any such control. It is therefore necessary to examine the question whether the right to control the manner of work is an exclusive test to determine the nature of the relationship and even if it is found that that is the test, whether facts proved would satisfy the requirements of the test.
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15. In Shankar Balaji Waje v. State of Maharashtra [1962 Supp (1) SCR 249] the question again came up for consideration in this Court. The appellant before the Court was the owner of a factory manufacturing bidis and one Pandurang alongwith other labourers used to roll bidis in the factory with tobacco and leaves supplied to him by the factory. The following facts were established in the evidence: There was no contract of service between the appellant and Pandurang. He was not bound to attend the factory for rolling bidis for any fixed hours or period; he was free to go to the factory at any time during working hours and leave the factory at any time he liked. He could be absent from the work any day he liked and for ten days without even informing the appellant. He had to take the permission of the appellant if he was to be absent for more than 10 days. He was not bound to roll the bidis at the factory. He could do so at home with the permission of the appellant for taking home the tobacco supplied to him. There was no actual supervision of the work done by him in the factory and at the close of the day, rolled bidis were delivered to the appellant. Bidis not up to the standard were rejected. He was paid at fixed rates on the quantity of bidis turned out and there was no stipulation for turning out any minimum quantity of bidis. The questions which arose for decision were whether Pandurang was a ‘workman’ within the meaning of that expression under the Factories Act and whether he was entitled to any leave wages under Section 80 of that Act.

16. The majority found that Pandurang was not a ‘workman’, and distinguished the decision in Birdhichand case and said that the appellant had no control or supervision over the work of Pandurang. The reasoning of the majority was as follows:

‘The appellant could not control his (Pandurang’s) hours of work. He could not control his days of work. Pandurang was free to absent himself and was free to go to the factory at any time and leave it at any time according to his will. The appellant could not insist on any particular minimum quantity of bidis to be turned out per day. He could not control the time spent by Pandurang on the rolling of a bidi or a number of bidis. The work of rolling bidis may be a simple work and may require no particular supervision and direction during the process of manufacture. But there is nothing on record to show that any such direction could be given. The mere fact that the person rolling bidis has to roll them in a particular manner can hardly be said to give rise to such a right in the management as can be said to be a right to control the manner of work. The manner of work is to be distinguished from the type of work to be performed. In the present case, the management simply says that the labourer is to produce bidis rolled in a certain form. How the labourer carries out the work is his own concern and is not controlled by the management, which is concerned only with getting bidis rolled in a particular style with certain contents.’

17. Subba Rao, J. as he then was, dissented. He said: The appellant engages the labourers; he entrusts them with work of rolling bidis in accordance with the sample; he insists upon their working in the factory, maintains registers giving the particulars of the labourers absent, amount of tobacco supplied and the number of bidis rolled by each one of them, empowers the gumasta and supervisor, who regularly attend the factory to supervise the supply of tobacco and leaves, and the receipt of the bidis rolled. The nature and pattern of bidis to be rolled is obviously well understood, for, it is implicit in the requirement that the rolled in bidis shall accord with the sample. The rejection of bidis found not in accord with the sample is a clear indication of the right of the employer to dictate the manner in which the labourers shall manufacture the bidis. The fact that a labourer is not compelled to work throughout the working hours is not of much relevance, because, for all practical purposes, a labourer will not do so since his wage depends upon the bidis he rolls, and, as he cannot roll them outside the factory, necessarily he will have to do so in the factory. If he absents himself, it is only at his own risk.



The Court in Silver Jubilee went on to dilute the ‘control test’, holding in favour of the consideration of the ‘all relevant factors’ test, as follows:


27. It is, therefore, not surprising that in recent years the control test as traditionally formulated has not been treated as an exclusive test.

28. It is exceedingly doubtful today whether the search for a formula in the nature of a single test to tell a contract of service from a contract for service will serve any useful purpose. The most that profitably can be done is to examine all the factors that have been referred to in the cases on the topic. Clearly, not all of these factors would be relevant in all these cases or have the same weight in all cases. It is equally clear that no magic formula can be propounded, which factors should in any case be treated as determining ones. The plain fact is that in a large number of cases, the Court can only perform a balancing operation weighing up the factors which point in one direction and balancing them against those pointing in the opposite direction [ See Atiyah, PS. Vicarious Liability in the Law of Torts, pp. 37–38].

29. During the last two decades the emphasis in the field has shifted and no longer rests so strongly upon the question of control. Control is obviously an important factor and in many cases it may still be the decisive factor. But it is wrong to say that in every case it is decisive. It is now no more than a factor, although an important one [See Argent v. Minister of Social Security and Another, (1968) 1 WLR 1749 at 1759].

30. The fact that generally the workers attend the shop which belongs to the employer and work there, on the machines, also belonging to him, is a relevant factor. When the services are performed generally in the employer’s premises, this is some indication that the contract is a contract of service. It is possible that this is another facet of the incidental feature of employment. This is the sort of situation in which a court may well feel inclined to apply the ‘organization’ test suggested by Denning, L.J. in Stevenson Jordan and Harrison v. Macdonald and Evans [(1952) 1 TLR 101, CA].



The court also held that the fact that some of the employees take up work from other tailoring establishments, and that they are not obliged to work for the whole day, would not militate against them being ‘workmen’, if all relevant factors were considered, as follows:


36. That some of the employees take up the work from other tailoring establishments and do mat work also in the shop in which they generally attend for work, as spoken to by the proprietor in his evidence, would not in any way militate against their being employees of the proprietor of the shop where they attend for work. A person can be a servant of more than one employer. A servant need not be under the exclusive control of one master. He can be employed under more than one employer. [See The Modern Law of Employment by GHL Fridman, p. 18, and also Between Patwardhan Tailors, Poona and Their Workmen, (1960) 1 LLJ 722, at 726]

37. That the workers are not obliged to work for the whole day in the shop is not very material. There is of course no reason why a person who is only employed part time, should not be a servant and it is doubtful whether regular part time service can be considered even prima facie to suggest anything other than a contract of service. According to the definition in Section 2(14) of the Act, even if a person is not wholly employed, if he is principally employed in connection with the business of the shop, he will be a ‘person employed’ within the meaning of the sub-section. Therefore, even if he accepts some work from other tailoring establishments or does not work whole time in a particular establishment, that would not in any way derogate from his being employed in the shop where he is principally employed.

38. We think that on the facts and circumstances of the case the Chief Inspector of Shops and Establishments and the High Court came to the right conclusion that employer and employee relationship existed between the parties and that the Act was therefore applicable. We therefore dismiss the appeal, but in the circumstances, we do not make any order as to costs.



f)	Lease or Licence

42.	Associated Hotels of India Ltd. v. R.N. Kapoor (1960)

In Associated Hotels of India Ltd. v. R.N. Kapoor (1960),* the question that arose before the court was under the Delhi and Ajmer-Merwara Rent Control Act, 1947. Section 2(b) of the aforesaid act defines premises as follows:


2. In this Act, unless there is anything repugnant in the subject or context,—(a) * * *

(b) ‘premises’ means any building or part of a building which is, or is intended to be, let separately for use as a residence or for commercial use or for any other purpose but does not include a room in a dharamshala, hotel or lodging house.



The respondent occupied two rooms in the appellant’s hotel, where he used to carry on his business as a hairdresser. The document executed by the parties was executed between ‘licensor’ and ‘licensee’ but also provided that the respondent was to pay an annual rent of Rs 9600 in four quarterly instalments. The respondent made an application for standard rent under the act. The question that arose before the court was whether the agreement created a ‘lease’ or a ‘license’, and whether the said rooms were ‘rooms in a . . . hotel’ within the meaning of Section 2(b) of the act.

The majority judgment of S.K. Das, J. held that on a true construction of the agreement, it would amount to a lease, but because the rooms were in a hotel, the Rent Act would not apply, as a result of which the fixation of standard rent would be without jurisdiction. Sarkar, J., in a separate judgment, did not opine on the question of lease or licence, but agreed with S.K. Das, J. that, on facts, since two rooms were proven to be in a hotel, the standard rent application would have to be rejected. Subba Rao, J. differed. Dealing with the licence agreement, the learned judge held:


The document no doubt uses phraseology appropriate to a licence. But it is the substance of the agreement that matters and not the form, for otherwise clever drafting can camouflage the real intention of the parties.

What is the substance of this document? Two rooms at the Hotel Imperial were put in possession of the respondent for the purpose of carrying on his business as hair-dresser from May 1, 1949. The term of the document was, in the first instance, for one year, but it might be renewed. The amount payable for the use and occupation was fixed in a sum of Rs 9600 per annum, payable in four instalments. The respondent was to keep the premises in good condition. He should pay for power and electricity. He should not make alterations in the premises without the consent of the appellants. If he did not pay the prescribed amount in the manner agreed to, he could be evicted therefrom without notice, and he would also be liable to pay compensation with interest. He could transfer his interest in the document with the consent of the appellants. The respondent agreed to pay the amount prescribed whether he carried on the business in the premises or not. Shortly stated, under the document the respondent was given possession of the two rooms for carrying on his private business on condition that he should pay the fixed amount to the appellants irrespective of the fact whether he carried on his business in the premises or not.*



In a celebrated passage, he thereafter enunciated the following propositions which distinguish a ‘lease’ from a ‘licence’, as follows:


The following propositions may, therefore, be taken as well established: (1) To ascertain whether a document creates a licence or lease, the substance of the document must be preferred to the form; (2) the real test is the intention of the parties—whether they intended to create a lease or a licence; (3) if the document creates an interest in the property, it is a lease; but, if it only permits another to make use of the property, of which the legal possession continues with the owner, it is a licence; and (4) if under the document a party gets exclusive possession of the property, prima facie, he is considered to be a tenant; but circumstances may be established which negative the intention to create a lease. Judged by the said tests, it is not possible to hold that the document is one of licence. Certainly it does not confer only a bare personal privilege on the respondent to make use of the rooms. It puts him in exclusive possession of them, untrammelled by the control and free from the directions of the appellants. The covenants are those that are usually found or expected to be included in a lease deed. The right of the respondent to transfer his interest under the document, although with the consent of the appellants, is destructive of any theory of licence. The solitary circumstance that the rooms let out in the present case or situated in a building wherein a hotel is run cannot make any difference in the character of the holding. The intention of the parties is clearly manifest, and the clever phraseology used or the ingenuity of the document-writer hardly conceals the real intent. I, therefore, hold that under the document there was transfer of a right to enjoy the two rooms, and, therefore, it created a tenancy in favour of the respondent.*



The learned judge next considered that the hairdressing business, not being linked to the business of the hotel, could not be said to be rooms ‘in a . . . hotel’ as follows:


In either case, the tenant is put in exclusive possession of the room and he is entitled to carry on his business without any reference to the activities of the hotel. Can it be said that there is any reasonable nexus between the business of the tenant and that of the hotel. The only thing that can be said is that a lodger in a hotel building can step into the saloon to have a shave or haircut. So too, he can do so in the case of a saloon in the neighbouring house. The tenant is not bound by the contract to give any preferential treatment to the lodger. He may take his turn along with others, and when he is served, he is served not in his capacity as a lodger but as one of the general customers. What is more, under the document the tenant is not even bound to carry on the business of a hair-dresser. His only liability is to pay the stipulated amount to the landlord. The room, therefore, for the purpose of the Act, ceases to be a part of the hotel and becomes a place of business of the respondent. As the rooms in question were not let out as part of a hotel or for hotel purposes, I must hold that they are not rooms in a hotel within the meaning of Section 2 of the Act.†



In this view of the matter, the learned judge would have upheld the judgment of the high court and dismissed the appeal.

The distinction drawn on principle between ‘lease’ and ‘license’ in Subba Rao J.’s dissent, was referred to with approval in several subsequent judgments—see Konchada Ramamurthy Subudhi v. Gopinath Naik (1968);* Board of Revenue v. A.M. Ansari (1976);† Sridhar Suar and Anr. v. Shri Jagannath Temple and Ors. (1976);‡ Delta International Ltd. v. Shyam Sundar Ganeriwalla (1999);§ New Bus-Stand Shop Owners Assn. v. Corp. of Kozhikode (2009);¶ and Mangal Amusement Park (P) Ltd. v. State of M.P. (2012).**

g)	Motor Vehicles Act

43.	A.S.T. Arunachalam Pillai v. M/s Southern Roadways (Private) Ltd. (1960)

The question that arose for decision in A.S.T. Arunachalam Pillai v. M/s Southern Roadways (Private) Ltd. (1960)†† related to an interpretation of the words ‘any officer subordinate to him’ used in Section 44A of the Motor Vehicles Act, 1939, as amended by the Madras State Legislature in 1948. The majority judgment of Imam, J., speaking on behalf of himself and three other learned judges, held that the aforesaid words cannot be given a restricted meaning, and would include an officer in any way subordinate to the transport commissioner. In the majority’s view, this would therefore include the regional transport officer, who was without doubt administratively subordinate to the transport commissioner. It was further held that Section 44A of the act did not depend, for its operations, on rules being framed under Section 133A of the act. Subba Rao, J. dissented. After setting out the relevant provisions of the act, the learned judge found:


The foregoing provisions relevant to the present enquiry may be summarised thus: The Act is a self-contained one. Under specific provisions it empowers the Government to constitute a State Transport Authority, the Regional Transport Authorities and a State Transport Commissioner. Section 44-A does not authorize the Government to appoint subordinate officers to the Commissioner, but only enables it to confer statutory powers on an officer subordinate to the Commissioner. In exercise of the powers conferred under Section 133-A of the Act, the State Government created a Motor Vehicles Department and appointed in that Department a Commissioner, Regional Transport Officers and others. But the State Government has not made any rules making the Regional Transport Officer a subordinate to the Commissioner. Indeed, the rules made him the executive officer of the Regional Transport Board indicating thereby that he is a subordinate to the Board. It is, therefore, manifest that either under the statute or under the rules made thereunder the Regional Transport Officer is not subordinate to the Commissioner.

Learned Attorney-General contends that Section 133-A of the Act only confers a discretionary power on the State Government to make rules indicating the authorities to which the officers appointed shall be subordinate and, therefore, it is not bound to do so. Assuming that the word ‘may’ in the section confers a discretionary power on the State Government, is it permissible to contend that the Government is entitled to do administratively what it is empowered to do by rules? If the Government decides not to exercise the powers conferred under sub-section (3) of Section 133-A, it may withhold from doing so; but it cannot bring about the same result administratively i.e. by a process other than by way of rules. If the contention were accepted, it would be attributing to the legislature an intention to make an unnecessary provision. If the State Government could act administratively in regard to matters covered by sub-section (3), why should the said sub-section be made at all? Either by making rules or without making rules, the Government can achieve the same object. There is an understandable reason for the legislative preference to a statutory rule. Statutory rules are placed before Parliament for its approval, while administrative regulations are entirely in the discretion of the executive government. Statutory authorities under the Act are empowered to exercise powers affecting valuable rights of citizens. The power to issue permits and modify the conditions thereof affects large interests and it may well be that the legislature in insisting upon statutory rules seeks to exercise supervision to prevent abuse of powers. The only reasonable construction of Section 133-A is that the State can create subordination of one officer to another by only statutory rules and not otherwise. I would, therefore, hold that if the Government seeks to make a particular officer of the Department subordinate to another, it can only do so by making a statutory rule under sub-section (3) of Section 133-A of the Act.

The result is that negatively there is no statutory rule making the Regional Transport Officer subordinate to the State Transport Commissioner, and positively there is a rule making him subordinate to the Regional Transport Authority (RTA). If that be so, I must hold that the Regional Transport Officer is not a subordinate to the State Transport Commissioner within the meaning of Section 44-A of the Act.*



h)	Torts

44.	Sitaram Motilal Kalal v. Santanuprasad Jaishankar Bhatt (1966)

In Sitaram Motilal Kalal v. Santanuprasad Jaishankar Bhatt (1966),† what arose for consideration before the court was whether the owner of a vehicle who entrusted it to a person for plying as a taxi could be said to have been ‘employed’ by the owner or on his behalf. This was because the person to whom the taxi was entrusted, while taking a driving test, caused bodily injury to the respondent. At the time of the accident, the owner was not present in the vehicle. The majority judgment of Hidayatullah, J. and Bachawat, J. held that the owner was not so liable in tort. Subba Rao, J. dissented, stating his approach to the problem as follows:


The doctrine of constructive liability is in a process of evolution. It is a great principle of social justice. A court no longer need be overweighed with the old decisions on the subject given under radically different circumstances, for now the owner of a car in India is not burdened with an unpredictable liability as there is a statutory compulsion on him to insure his car against third party liability and his burden within the framework of the Motor Vehicles Act is now transferred to the insurer.*



After considering the earlier English decisions on the subject, the learned judge then held:


The said decisions lay down the following two propositions: (1) An owner of a car would be liable in damages for an accident caused by his servant in the course of his employment; and (2) he would also be liable if the effective cause of the accident was that the driver in the course of his employment committed a breach of his duty in either not preventing another person from driving the car or neglecting to see that the said person drove it properly. We are not concerned in this case with accidents caused by a driver or a third party outside the scope of the employment, for in this case whether the 3rd defendant was authorized to drive the car by the 1st defendant or not the accident was caused when the car was being driven for the purpose of efficiently plying the taxi for hire for which the 2nd defendant was employed by the 1st defendant.†



This being the case, on facts, it was finally held:


Both the Courts below concurrently found on the evidence that the 3rd defendant was guilty of negligence in causing the accident. We did not permit the learned counsel for the appellant to question the correctness of the said finding. I accept it. No argument was advanced on the quantum of damages. In the result, agreeing with the High Court, I hold that the 1st defendant is liable in damages to the plaintiff for the accident caused by the 3rd defendant. The appeal fails and is dismissed with costs.‡



Subba Rao J.’s dissent in this judgment again showed that the narrow view of ‘in the course of the employment’ was not sustained by later case law. Thus, in State of Maharashtra v. Kanchanmala Vijaysing Shrike (1995),* Subba Rao J.’s dissent in Sitaram Motilal was referred to with approval as follows:


15. On behalf of the appellants reliance was placed on the judgment in the case of Sitaram Motilal Kalal v. Santanuprasad Jaishankar Bhatt. In that case the owner of the vehicle entrusted it to A for plying as a taxi. B used to clean the taxi. He was either employed by the owner or by A. A trained B to drive the vehicle and took B for obtaining the licence for driving. While taking the test B caused bodily injury to the respondent. At the time of the accident, A was not present in the vehicle. On the question whether the owner was liable, it was held in the majority judgment that the owner was not liable because evidence did not disclose that owner had employed B to drive the taxi or given him the permission to drive the taxi. However, Subba Rao, J., (as he then was) held that the owner was liable because A did not exceed the authority conferred on him by the owner in employing B as a servant and permitted him to drive the vehicle in order to obtain the licence for assisting him as a driver. This case was considered by this Court in the case of Pushpabai [(1977) 2 SCC 745] and it was said that recent trend in law is to make the master liable for acts which do not strictly fall within the term ‘in the course of the employment’ as ordinarily understood. The learned counsel for the appellants sought to distinguish Pushpabai case by contending that therein this Court accepted the unauthorized act of the driver being within the course of employment because of his occupying ‘high position of Manager’, whereas in the case at hand Appellant 3—the driver—was a Class IV employee. We do not think that the ratio of the case turns on the position occupied by the driver. The real thrust of the decision is acceptance of the trend to make the master liable for acts which do not strictly fall within the term ‘in the course of employment’ as ordinarily understood.



3.	MOHAMMAD HIDAYATULLAH, C.J.: THE SCHOLAR

Mohammad Hidayatullah was a cultivated gentleman, whose wide reading in the areas of mythology, literature and the law was sprinkled throughout his judgments. He had a meteoric career. On 2 August 1943, when only thirty-seven, he was appointed advocate general of the Central Provinces and Berar. On 24 June 1946, at age forty, he was appointed as acting judge of the Nagpur High Court, becoming chief justice of the high court on 3 December 1954 at age forty-eight. Following the reorganization of the states, on 1 November 1956, Hidayatullah, J. became chief justice of the newly established Madhya Pradesh High Court at Jabalpur. On 1 December 1958, at fifty-two, he was sworn in as a Supreme Court judge. He, along with J.C. Shah, J., straddled three decades in the Supreme Court, starting in the late 1950s and retiring on 17 December 1970. He was also perhaps the only person to have held positions in all the three branches of the state, having also served as acting President of India (from 20 July to 24 August 1969) and thereafter as vice-president of India (from 31 August 1979 to 30 August 1984).*

He was the recipient of many honours and awards, which included more than a dozen honorary degrees from various universities. Given his penchant for literature, he was at home with many languages including Sanskrit, Urdu, Persian, Bengali, French, Latin and Hindi. On his death on 18 September 1992, at the age of eighty-six, Chief Justice M.H. Kania stated, ‘He was perhaps the last of the great generation of judges who were held in awe and respect combined with affection by the entire Bar.’†

Hidayatullah, C.J. was party to as many as thirty-nine dissenting judgments in his long tenure at the court. Since these dissenting judgments were delivered on a vast arena of subjects, I begin with his dissents in constitutional law.

A.	CONSTITUTIONAL LAW

a)	Article 7: Citizenship

1.	Kulathil Mammu v. State of Kerala (1966)

In Kulathil Mammu v. State of Kerala (1966),* the meaning of the expression ‘migrated’, occurring in Article 7 of the Constitution of India, came up for consideration by the court. The majority judgment of Wanchoo, J., on behalf of himself and three other learned judges, declared that Shanno Devi v. Mangal Sain (1961),† which held that the narrower meaning of ‘migrated’, i.e. going from one place to another with the intention of residing permanently in the latter place, was incorrect. The majority held that Article 7 uses the said expression in its wider connotation, as simply meaning going from one place to another, whether or not there exists any intention of permanent residence in the latter place. Hidayatullah, J. dissented. In his view:


The word ‘migrate’ in this context cannot obviously mean mere going from one place to another. A lawyer in Amritsar who conducted a case in Lahore on 2nd of March, 1947 could not be said to have migrated from India to the territory now in Pakistan. His intention was not to change his place of abode. In the same way when persons fled the dangerous area because death and rapine were at their heels, they could not be said to have migrated to the territory now in Pakistan unless they were changing their abode. The decisive consideration is whether in so migrating a person changed his abode, that is to say, he left the territory of India to go and acquire an abode in the territory which is now in Pakistan. Just as domicile is a question of fact and intention, migration is also a question of fact and intention. The immediate requirement of intention in migration as used in the Constitution is that the person intended to change his abode from one part of India to another. If the part to which he went came to be incorporated in the territory of Pakistan he had to return in the manner prescribed in the proviso to Article 7 or he would not be deemed to be a citizen of India.

Aboobakar left India in circumstances to which Article 7 must clearly apply. That he was a minor makes no difference. The Constitution does not make a distinction between an adult and a minor. The intention of changing his abode from India to the territory now in Pakistan (whether he had it at the time or not) must be attributed to him because he returned to India several times and went back again under a Pakistani passport which clearly showed that he was intending to change his abode from India to Pakistan. His subsequent action shows the intention and an election to change the abode which the word ‘migrate’ in Article 7 of the Constitution obviously indicates. This was the view taken by Das Gupta, J. in Shanno Devi case and I think that the decision was correct.*



b)	Article 12: The ‘State’

2.	Naresh Shridhar Mirajkar v. State of Maharashtra and Ors. (1966)

This important nine-judge-bench judgment in Naresh Shridhar Mirajkar v. State of Maharashtra and Ors. (1966)† had to consider whether an order made by a high court judge directing that further proceedings in a defamation case be held in camera and prohibiting the petitioner—an editor in a newspaper—from reporting on the said case violated the fundamental right of the petitioner under Article 19(1)(a), and was amenable to the writ jurisdiction of the Supreme Court.

The majority judgment of Gajendragadkar, C.J., delivered on behalf of himself and four other learned judges, held that such order cannot be said to violate any fundamental right, and that the said order was not amenable to the writ jurisdiction of the Supreme Court under Article 32 of the Constitution of India. This judgment was concurred with by Sarkar, J., Shah, J. and Bachawat, J., all of whom delivered separate judgments. Hidayatullah, J. was the lone dissenter. In his view, the definition of ‘State’ in Article 12 would include the judiciary as well, given that certain fundamental rights are directly aimed at the judiciary. The learned judge held:


To begin with we have the definition of ‘State’ in Article 12. That definition does not say fully what may be included in the word ‘State’ but, although it says that the word includes certain authorities, it does not consider it necessary to say that courts and Judges are excluded. The reason is made obvious at once, if we consider Article 13(2). There the word ‘state’ must obviously include ‘courts’ because otherwise ‘courts’ will be enabled to make rules which take away or abridge fundamental rights. Such a case in fact arose in this Court when Rule 12 of Order 35 of the Supreme Court Rules was struck down. (See Premchand Garg v. Excise Commissioner, U.P., Allahabad). That rule required the furnishing of security in petition under Article 32 and it was held to abridge the fundamental rights. But it is said that the rule was struck down and not the judicial decision which was only revised. That may be so. But a judicial decision based on such a rule is not any better and offends the fundamental rights just the same and not less so because it happens to be a judicial order. If here be no appropriate remedy to get such an order removed because this Court has no superior, it does not mean that the order is made good. When judged of under the Constitution it is still a void order although it may bind parties unless set aside. Procedural safeguards are as important as other safeguards.

Again Article 20, which speaks of convictions for offences, punishments and testimonial compulsion is addressed as much to courts as to executive and other authorities, and I venture to think that the worst offenders would be the courts if they went against this prescription. Article 22(1) is addressed to courts where it says that no person, who is arrested, shall be denied the right to be defended by a legal practitioner of his choice. If the High Court had, for example, insisted on the defendant in a criminal case to take a counsel of its choice, the trial would have been vitiated. Why? Because of the breach of the fundamental right in Article 22(1). The remedy would not have been to wait till the end of the trial and then to bring the matter up by appeal on a certificate or to ask for special leave against the order but to ask for a writ compelling the observance of the Constitution.

These provisions show that it cannot be claimed as a general proposition that no action of a Judge can ever be questioned on the ground of breach of fundamental rights. The Judge no doubt functions, most of the time, to decide controversies between the parties in which controversies the Judge does not figure but occasion may arise collaterally where the matter may be between the Judge and the fundamental rights of any person by reason of the Judge’s action. It is true that Judges, as the upholders of the Constitution and the laws, are least likely to err but the possibility of their acting contrary to the Constitution cannot be completely excluded. In the context of Articles 14, 15(1)(b) and (19)(a) and (d) it is easy to visualize breaches by almost any one including a Judge. A court room is a place dedicated to the use of the general public. This means that a person who goes there has not to seek anybody’s permission to enter it provided he either has business there or as a spectator behaves himself. The work of the court is done in public and no one is excluded who wishes to enter the court room to watch it. In a suitable case the public may, of course, be excluded by the Judge. But he cannot exclude a section of the public on the ground of race, religion or community without offending fundamental rights. The right to carry on the profession of law may be enforced against a Judge within the precincts of his court as much as the carrying on of other professions may be enforced outside. It is, however, said that a Judge possesses a dual character, that in his administrative capacity he may be within the reach of the chapter on fundamental rights but not in his judicial capacity. I venture to think that sitting in the seat of justice hardly makes a difference. It may be that his judicial orders normally are subject to appeals, revisions and reviews but where none of these can be invoked and fundamental rights are involved recourse to the guaranteed remedy may become necessary. Because Judges decide matters objectively and because almost all their orders are capable of correction by way of appeals, revisions or reviews, does not lead to the conclusion that every order made by a Judge may only be treated as a wrong order and not as one guilty of breach of fundamental rights. If a Judge, without any reason, orders the members of, say, one political party out of his court, those so ordered may seek to enforce their fundamental rights against him and it should make no difference that the order is made while he sits as a Judge. Even if appeal lies against such an order, the defect on which relief can be claimed, is the breach of fundamental rights. I am, therefore, of opinion that Judges cannot be said to be entirely out of the reach of fundamental rights.



The learned judge then dealt with writs that could be issued by high courts as follows:


Nor have the High Court spread a Procrustean bed* of high prerogative writs for all actions to lie. Decisions of the courts have been subjected to statutory appeals and revisions but the losing side has not charged the Judge with a breach of fundamental rights because he ordered attachment of property belonging to a stranger to the litigation or by his order affected rights of the parties or even strangers. This is because the people understand the difference between normal proceedings of a civil nature and proceedings in which there is a breach of fundamental rights. The courts’ acts, between parties and even between parties and strangers, done impersonally and objectively are challengeable under the ordinary law only. But acts which involve the court with a fundamental right are quite different.

The power and jurisdiction of this Court is so narrow that nothing on the merits of a controversy of a civil case can ever come up before it under Article 32. It is unlikely that this Court will torture cases to fit them into Article 32. A person may try but he will find this a sisyphean task.† It cannot be brought here by pleading breach of fundamental rights. It is only when a Judge directly acts in some collateral matter so as to cause a breach of a fundamental right that the ordinary process of appeals being unavailable or insufficient a case under Article 32 can be made out. If there is a decision in a civil proceeding, an appeal is the only appropriate remedy. When the High Court Judge acts collaterally to cause a breach of fundamental right I am clear that an approach to this Court is open under Article 32. The Supreme Court of America has not hesitated to interfere with breaches of Civil Rights Acts on the part of the courts in the States by treating the action of State courts and of judicial officers in their official capacities as State action. (see Shelly v. Kraemer, Virginia v. Rives and Hurd v. Hodge). I think we should not hesitate to extend our protection to the fundamental rights in our country even if they be breached by the High Courts.*



The learned judge therefore concluded:


I am of opinion that if this Court is satisfied that a fundamental right has been trampled upon it is not only its duty to act to correct it but also its obligation to do so. In the present case, I am satisfied that the order passed by Justice Tarkunde was an erroneous and illegal order. I cannot assume that it suppresses publication temporarily because Goda’s business was sought to be protected and Goda’s business, it is to be presumed, was expected to outlast the trial. A permanent suppression on publication would certainly be without jurisdiction. Even assuming the order meant a temporary suppression of the publication of Goda’s testimony I am quite clear that the learned Judge had no jurisdiction to pass such an order when the trial he was holding was a public trial for the reason accepted by him. That being so his order involved a breach of the freedom of speech and expression guaranteed as a fundamental right and took away from the press its liberty to report a case conducted in open court. I would, accordingly, quash the order of Mr Justice Tarkunde and declare that Goda’s testimony is capable of being reported in extenso in any newspaper in India.†



In A.R. Antulay v. R.S. Nayak & Anr. (1988),* a seven-judge bench relied upon Naresh Shridhar Mirajkar. The judgment of Mukharji, J., Oza, J. and Natarajan, J. referred to the minority judgment with approval, as a result of which these three learned judges stated, in the teeth of the majority judgment in Naresh Shridhar Mirajkar, that the directions issued by a five-judge bench of the Supreme Court on 16 February 1984 violated the fundamental rights of Shri Antulay and would have therefore have to be recalled. This was done as follows:


51. The power of the court to correct an error subsequently has been reiterated by a decision of a Bench of nine Judges of this Court in Naresh Shridhar Mirajkar v. State of Maharashtra. The facts were different and not quite relevant for our present purposes but in order to appreciate the contentions urged, it will be appropriate to refer to certain portions of the same. There was a suit for defamation against the editor of a weekly newspaper, which was filed in the original side of the High Court. One of the witnesses prayed that the court may order that publicity should not be given to his evidence in the press as his business would be affected. After hearing arguments, the trial judge passed an oral order prohibiting the publication of the evidence of the witness. A reporter of the weekly along with other journalists moved this Court under Article 32 of the Constitution challenging the validity of the order. It was contended that: (1) the Court did not have inherent power to pass the Order (2) the impugned order violated the fundamental rights of the petitioners under Article 19(1)(a); and (3) the order was amenable to the writ jurisdiction of this Court under Article 32 of the Constitution.

52. It was held by Gajendragadkar, C.J., for himself and five other learned Judges that the order was within the inherent power of the High Court. Sarkar, J., was of the view that the High Court had power to prevent publication of proceedings and it was a facet of the power to hold a trial in camera and stems from it. Shah, J., was, however, of the view that the Code of Civil Procedure contained no express provision authorising the court to hold its proceedings in camera, but if excessive publicity itself operates as an instrument of injustice, the court has inherent jurisdiction to pass an order excluding the public when the nature of the case necessitates such a course to be adopted. Hidayatullah, J., was, however, of the view that a court which was holding a public trial from which the public was not excluded, could not suppress the publication of the deposition of a witness, heard not in camera but in open court, on the request of the witness that his business would suffer. Sarkar, J., further reiterated that if a judicial tribunal makes an order which it has jurisdiction to make by applying a law which is valid in all respects, that order cannot offend a fundamental right. An order which is within the jurisdiction of the tribunal which made it, if the tribunal had jurisdiction to decide the matters that were litigated before it and if the law which it applied in making the order was a valid law, could not be interfered with. It was reiterated that the tribunal having this jurisdiction does not act without jurisdiction if it makes an error in the application of the law.

53. Hidayatullah, J., observed at page 790 of the report that in Prem Chand Garg case [1963 Supp (1) SCR 885] the rule required the furnishing of security in petition under Article 32 and it was held to abridge the fundamental rights. But it was said that the rule was struck down and not the judicial decision which was only revised. That may be so. But a judicial decision based on such a rule is not any better and offends the fundamental rights just the same and not less so because it happens to be a judicial order. If there be no appropriate remedy to get such an order removed because the court has no superior, it does not mean that the order is made good. When judged under the Constitution it is still a void order although it may bind parties unless set aside. Hidayatullah, J., reiterated that procedural safeguards are as important as other safeguards. Hidayatullah, J. reiterated that the order committed a breach of the fundamental right of freedom of speech and expression. We are, therefore, of the opinion that the appropriate order would be to recall the directions contained in the order dated 16-2-1984.



Ranganath Misra, J., in a separate concurring judgment, went by the majority judgment in Naresh Shridhar Mirajkar as follows:


100. What remains to be decided is the procedure by which the direction of 16-2-1984, could be recalled or altered. There can be no doubt that certiorari shall not lie to quash a judicial order of this Court. That is so on account of the fact that the Benches of this Court are not subordinate to larger Benches thereof and certiorari is, therefore, not admissible for quashing or the orders made on the judicial side of the court. Mr Rao had relied upon the ratio in the case of Prem Chand Garg v. Excise Commissioner [1963 Supp (1) SCR 885]. Brother Mukharji has dealt with this case at considerable length. This Court was then dealing with an Article 32 petition which had been filed to challenge the vires of Rule 12 of Order 35 of this Court’s Rules. Gajendragadkar, J., as the learned Judge then was, spoke for himself and three of his learned Brethren including the learned Chief Justice. The facts of the case as appearing from the judgment show that there was a judicial order directing furnishing of security of Rs 2500 towards the respondent’s costs and the majority judgment directed:

‘In the result, the petition is allowed and the order passed against the petitioners on 12-12-1961, calling upon them to furnish security of Rs 2500 is set aside.’

Shah, J., who wrote a separate judgment upheld the vires of the rule and directed dismissal of the petition. The fact that a judicial order was being made the subject matter of a petition under Article 32 of the Constitution was not noticed and whether such a proceeding was tenable was not considered. A Nine Judge Bench of this Court in Naresh Shridhar Mirajkar v. State of Maharashtra referred to the judgment in Prem Chand Garg case. Gajendragadkar, C.J., who delivered the leading and majority judgment stated at pages 765-66 of the Reports:

‘In support of his argument that a judicial decision can be corrected by this Court in exercise of its writ jurisdiction under Article 32(2), Mr Setalvad has relied upon another decision of this Court in Prem Chand Garg v. Excise Commissioner. In that case, the petitioner Prem Chand Garg had been required to furnish security for the costs of the respondent under Rule 12 of Order 35 of the Supreme Court Rules. By this petition filed under Article 32, he contended that the rule was invalid as it placed obstructions on the fundamental right guaranteed under Article 32 to move the Supreme Court for the enforcement of fundamental rights. This plea was upheld by the majority decision with the result that the order requiring him to furnish security was vacated. In appreciating the effect of this decision, it is necessary to bear in mind the nature of the contentions raised before the court in that case. The rule itself, in terms conferred discretion on the court, while dealing with applications made under Article 32, to impose such terms as to costs and as to the giving of security as it thinks fit. The learned Solicitor General, who supported the validity of the rule, urged that though the order requiring security to be deposited may be said to retard or obstruct the fundamental right of the citizen guaranteed by Article 32(1), the rule itself could not be effectively challenged as invalid, because it was merely discretionary; it did not impose an obligation on the court to demand any security; and he supplemented his argument by contending that under Article 142 of the Constitution, the powers of this Court were wide enough to impose any term or condition subject to which proceedings before this Court could be permitted to be conducted. He suggested that the powers of this Court under Article 142 were not subject to any of the provisions contained in Part III including Article 32(1). On the other hand, Mr Pathak who challenged the validity of the rule, urged that though the rule was in form and in substance discretionary, he disputed the validity of the power which the rule conferred on this Court to demand security . . . .

‘It would thus be seen that the main controversy in the case of Prem Chand Garg centred round the question as to whether Article 145 conferred powers on this Court to make rules, though they may be inconsistent with the constitutional provisions prescribed by Part III. Once it was held that the powers under Article 142 had to be read subject not only to the fundamental rights, but to other binding statutory provisions, it became clear that the rule which authorized the making of the impugned order was invalid. It was in that context that the validity of the order had to be incidentally examined. The petition was made not to challenge the order as such, but to challenge the validity of the rule under which the order was made. Once the rule was struck down as being invalid, the order passed under the said rule had to be vacated. It is difficult to see how this decision can he pressed, into service by Mr Setalvad in support of the argument that a judicial order passed by this Court was held to be subject to the writ jurisdiction of this Court itself.’

In view of this decision in Mirajkar’s case it must be taken as concluded that judicial proceedings in this Court are not subject to the writ jurisdiction thereof.



Venkatachaliah, J., dissenting on every point, also went by the majority judgment in Naresh Shridhar Mirajkar as follows:


177. The argument is that the earlier order of the Five-Judge Bench insofar as it violates the fundamental rights of the appellant under Articles 14 and 21 must be held to be void and amenable to challenge under Article 32 in this very Court and that the decision of this Court in Prem Chand Garg case supports such a position. As rightly pointed out by Ranganath Misra, J. Prem Chand Garg’s case needs to be understood in the light of the observations made in Naresh Shridhar Mirajkar v. State of Maharashtra. In Mirajkar’s case, Gajendragadkar, C.J., who had himself delivered the opinion in Garg case noticed the contention based on Garg case thus:

‘In support of his argument that a judicial decision can be corrected by this Court in exercise of its writ jurisdiction under Article 32(2), Mr Setalvad has relied upon another decision of this Court in Prem Chand Garg v. Excise Commissioner.’

178. Learned Chief Justice referring to the scope of the matter that fell for consideration in Garg case stated:

‘It would thus be seen that the main controversy in the case of Prem Chand Garg centred round the question as to whether Article 145 conferred powers on this Court to make rules, though they may be inconsistent with the constitutional provisions prescribed by Part III. Once it was held that the powers under Article 142 had to be read subject not only to the fundamental rights, but to other binding statutory provisions, it became clear that the rule which authorised the making of the impugned order was invalid. It was in that context that the validity of the order had to be incidentally examined. The petition was made not to challenge the order as such, but to challenge the validity of the rule under which the order was made.’

179. Repelling the contention, learned Chief Justice said:

‘It is difficult to see how this decision can be pressed into service by Mr Setalvad in support of the argument that a judicial order passed by this Court was held to be subject to the writ jurisdiction of this Court itself.’

180. A passage from Kadish and Kadish: Discretion to Disobey, 1973 Edn. may usefully be recalled: (at p.111)

‘On one view, it would appear that the right of a citizen to defy illegitimate judicial authority should be the same as his right to defy illegitimate legislative authority. After all, if a rule that transgresses the Constitution or is otherwise invalid is no law at all and never was one, it should hardly matter whether a court or a legislature made the rule. Yet the prevailing approach of the courts has been to treat invalid court orders quite differently from invalid statutes. The long-established principle of the old equity courts was that an erroneously issued injunction must be obeyed until the error was judicially determined. Only where the issuing court could be said to have lacked jurisdiction in the sense of authority to adjudicate the cause and to reach the parties through its mandate were disobedient contemnors permitted to raise the invalidity of the order as a full defence. By and large, American courts have declined to treat the unconstitutionality of a court order as a jurisdictional defect within this traditional equity principle, and in notable instances they have qualified that principle even where the defect was jurisdictional in the accepted sense.’

Indeed Ranganath Misra, J. in his judgment rejected the contention of the appellant in these terms:

‘In view of this decision in Mirajkar case it must be taken as concluded that judicial proceedings in this Court are not subject to the writ jurisdiction thereof.’



In a separate dissenting opinion, Justice Ranganathan also went by the majority judgments in Naresh Shridhar Mirajkar:


229. I have set out at length portions from the judgment of Hidayatullah, J. as Shri Rao placed considerable reliance on it. From the above extracts, it will be seen that the majority of the court was clearly of opinion that an order of a High Court cannot be challenged by way of a writ petition under Article 32 of the Constitution on the ground that it violates the fundamental rights, not even at the instance of a person who was not at all a party to the proceedings in which the earlier order was passed. Even Hidayatullah, J. has clearly expressed the view that, though a writ of certiorari might issue to quash the order of a High Court in appropriate case, it cannot lie from a Bench of one court to another Bench of the same High Court. Subba Rao, C.J. has also made an observation to like effect in regard to High Court Benches inter se in Ghulam Sarwar v. Union of India [(1967) 2 SCR 271]. The decision in Prem Chand Garg seems to indicate to the contrary. But it is clearly distinguishable and has been distinguished by the Nine-Judge Bench in Mirajkar. The observations of Gajendragadkar. C.J. (at p. 766), and Sarkar, J. (at p. 780), have to be seen in this context. In that case, it is true that the order passed by the court directing the appellant to deposit security was also quashed but that was a purely consequential order which followed on the well-founded challenge to the validity of the rule. Hidayatullah, J. also agreed that this was so and explained that the judicial decision which was based on the rule was only revised.
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232. On a survey of these decisions, it appears to me that Prem Chand Garg cannot be treated as an authority for the proposition that an earlier order of this Court could be quashed by the issue of a writ on the ground that it violated the fundamental rights. Mirajkar clearly precludes such a course. It is, therefore, not possible to accept the appellant’s plea that the direction dated 16-2-1984 should be quashed on the grounds put forward by the petitioner.



The odd man out was B.C. Ray, J. While agreeing with the judgment of Mukharji, J., he specifically held:


112. In both the judgments it has been clearly observed that judicial order of this Court is not amenable to a writ of certiorari for correcting any error in the judgment. It has also been observed that the jurisdiction or power to try and decide a cause is conferred on the courts by the Law of the Land enacted by the legislature or by the provisions of the Constitution. It has also been highlighted that the court cannot confer a jurisdiction on itself which is not provided in the law. It has also been observed that the act of the court does not injure any of the suitors. It is for this reason that the error in question is sought to be corrected after a lapse of more than three years. I agree with the opinion expressed by Justice Mukharji in the judgment as well as the additional opinion given by Justice Misra in his separate judgment.



This being the case, and in light of the fact that the nine-judge bench in Naresh Shridhar Mirajkar is binding on the seven-judge bench which decided A.R. Antulay, it may not be possible to hold that Hidayatullah J.’s dissent can now be regarded as being the law.

c)	Article 14: Equality

3.	S.C. Prashar v. Vasantsen Dwarkadas (1964)

In S.C. Prashar v. Vasantsen Dwarkadas (1964),* the question as to the validity of the second proviso to Section 34(3) of the Indian Income Tax Act, 1922, came up before the court. The said proviso reads as follows:


Provided further that nothing contained in this section limiting the time within which any action may be taken or only order, assessment or re-assessment may be made, shall apply to a reassessment made under Section 27 or to an assessment or re-assessment made on the assessee or any person in consequence of or to give effect to any finding or direction contained in an order under Section 31, Section 33, Section 33-A, Section 33-B, Section 66 or Section 66-A.



The majority judgment, delivered by Das and Kapur, JJ., held that the aforesaid provision was hit by Article 14 of the Constitution and was invalid. Sarkar, J. held that the provision, insofar as it affected persons other than the assessee, was void as violating Article 14 of the Constitution of India and therefore could not be relied upon by the department in support of the notice in the present case. Hidayatullah, J., joined by Raghubar Dayal, J., dissented. Hidayatullah, J. found that as the proviso dealt with the subject of tax evasion, flexible time-limits could be laid down and that therefore Article 14 would not be infracted:


We are dealing here with a distinct class of persons, namely, those whose tax liability has not been discharged for one reason or another. Some escape payment of tax not because they have omitted or failed to make a true disclosure but because in spite of their full and true disclosure some portion of the income escapes assessment. For such persons there is a smaller period for assessing the escaped income. But those who are guilty of an omission or failure or who give incorrect particulars or conceal the particulars of their income must stand exposed to action for a longer time. The difference between these two cases is understandable. Those who are deliberately in default generally cover up their action and it takes longer to detect them and open proceedings against them. They cannot be allowed to say that theirs is a case on par with a man who acts innocently. The section also draws a distinction between two more classes—one above rupees one lakh and the other below it. In the former there is no limit of time except that Income Tax Officer cannot go beyond the year ending on the 31st day of March, 1941, and that he must take the sanction of the Board of Revenue. In the other cases the Income Tax Officer can take action within eight years and must obtain the sanction of his Commissioner. These two distinctions have never been challenged as discriminatory.*



In P.V. Godbole v. Jagannath Fakirchand (1964)† and CIT v. Sardar Lakhmir Singh (1961),‡ where similar questions arose, the learned judge followed his own dissenting judgment in Prashar.

On the point of whether the Income Tax (Amendment) Act, 1953, would operate qua assessment or reassessment, which was barred before 1 April 1952, Hidayatullah J. and Raghubar Dayal J. took the view that it did so operate. Das J. and Kapur J. held the opposite, with Sarkar J. expressing no opinion. However, finally, Das J. and Kapur J.’s judgment prevailed, as was held in CIT v. Onkarmal Meghraj (1974):§


12. We will now refer to some of the decisions which were relied upon. In S.C. Prashar v. Vasantsen Dwarkadas the effects of the amendment made to Section 34 were considered by the Bombay High Court. A Bench of that High Court consisting of Chagla, C.J. and Tendolkar, J., held that where the period mentioned in the substantive part of Section 34 had expired before the amendment in 1953 i.e. before April 1, 1952, no action can be taken under that section. The court also took the view that the second proviso to Section 34(3) offended Article 14 of the Constitution in so far as it affected third parties. That question has now been set at rest by the decision of this Court in Income Tax Officer v. Murlidhar Bhagwan Das, as already noticed. In this Court out of the five Judges who heard the appeal in S.C. Prashar v. Vasantsen Dwarkadas [(1964) 1 SCR 29] two of the Judges, Das, J. and Kapur, J., held that Section 31 of the Income Tax (Amendment) Act, 1953, did not operate as regards assessment years for which assessment or reassessment was barred before April 1, 1952, in accordance with Section 34 before it was amended in 1948. Hidayatullah, J. and Raghubar Dayal, J., took the contrary view. Sarkar, J., expressed no opinion on the point. In J.P. Jani, ITO v. Induprasad Devshankar Bhatt [(1969) 1 SCR 714] this Court held that the Income Tax Officer cannot issue a notice under Section 148 of the Income Tax Act, 1961 in order to reopen the assessment of an assessee in a case where the right to reopen the assessment was barred under the 1922 Act at the date when the new Act came into force. It was held that Section 297(2)(d)(ii) of 1961 Act was applicable only to those cases where the right of the Income Tax Officer to reopen an assessment was not barred under the repealed Act. This decision is broadly in line with the opinion of Das and Kapur, JJ., in Prashar case. The decision of this Court relied upon by the appellant, in Income Tax Officer v. T.S. Devinatha Nadar [(1968) 2 SCR 33] which was a case under Section 35(5), which was introduced into the Income Tax Act by the 1953 amendment at the same time as the amendment to Section 34, does not really affect this position. This Court observed:

‘As we have already said, sub-section (5) becomes operative as soon as it is found on the assessment or reassessment of the firm or on any reduction or enhancement made in the income of the firm that the share of the partner in the profit or loss of the firm had not been included in the assessment of the partner or if included was not correct. The completion of the assessment of the partner as an individual need not happen after 1 April 1952. The completed assessment of the partner is the subject-matter of rectification and this may have preceded the above-mentioned date. Such completion does not control the operation of the sub-section. In the result we find ourselves unable to concur in the decision or the reasoning in Atmala Nagaraj case [(1962) 46 ITR 609 (SC)]’.

The position can, therefore, be said to have been satisfactorily established, that the effect of the amendment of Section 34 in 1953 is not to enable the Income Tax Officer to take action under that section where the period mentioned therein had expired before 1 April 1952. That would apply in these cases to persons other than Narayandas Pokarmal, Meghraj Pokarmal and Hanumandas Sewakram. In their cases the second proviso to Section 34(3) would apply, whether it is the old proviso or the proviso introduced in 1953.



4.	Jalan Trading Co. v. Mill Mazdoor Union (1967)

The question that arose before the court in Jalan Trading Co. v. Mill Mazdoor Union (1967)* was whether Sections 10, 33, 36 and 37 of the Payment of Bonus Act, 1965, could be said to be discriminatory and therefore violative of Article 14 of the Constitution of India. All the learned judges concurred in upholding Section 10 of the aforesaid act. However, Sections 33, 34(1) and 37 were struck down as violating the provisions of the Constitution by the majority judgment of Shah, J., speaking on behalf of himself, Wanchoo, J. and Sikri, J. Hidayatullah, J. was joined by Ramaswamy, J. in differing. Sections 33, 34(1) and 37 of the Payment of Bonus Act are set out hereinbelow:


33. Where, immediately before 29 May 1965, any industrial dispute regarding payment of bonus relating to any accounting year, not being an accounting year earlier than the accounting year ending on any day in the year 1962, was pending before the appropriate Government or before any tribunal or other authority under the Industrial Disputes Act, 1947 (14 of 1947) or under any corresponding law relating to investigation and settlement of industrial disputes in a State, then, the bonus shall be payable in accordance with the provisions of this Act in relation to the accounting year to which the dispute relates and any subsequent accounting year, notwithstanding that in respect of that subsequent accounting year no such dispute was pending.

Explanation.—A dispute shall be deemed to be pending before the appropriate Government where no decision of that Government on any application made to it under the said Act or such corresponding law for reference of that dispute to adjudication has been made or where having received the report of the Conciliation Officer (by whatever designation known) under the said Act or law, the appropriate Government has not passed any order refusing to make such reference.

34. (1) Save as otherwise provided in this section, the provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force or in the terms of any award, agreement, settlement or contract of service made before 29 May 1965.

37. Power to remove difficulties—If any difficulty or doubt arises in giving effect to the provisions of this Act, the Central Government may, by order published in the Official Gazette, make such provision, not inconsistent with the purposes of this Act as appears to it to be necessary or expedient for the removal of the difficulty or doubt and the order of the Central Government, in such cases shall be final.



In upholding Sections 33 and 34 of the act, the learned judge set out what, in his view, was the summary of the scheme of the said sections as follows:


The scheme may be summarized thus. The Act applies to all establishments from the accounting year commencing on any day in the year 1964 and in respect of any subsequent year. Establishments having no prior history of bonus payment are governed by the provisions of the Act without the modifications contained in Sections 33 and 34. In respect of establishments with a prior history we have two classes: establishments in which a dispute was pending on 29 May 1965 in respect of an accounting year not earlier than the accounting year ending in the year 1962 and those in which no such dispute was pending. The intention is to bring such cases under the Act but with some modifications. If there was a dispute pending in respect of an accounting year not earlier than an accounting year ending in the year 1962, the dispute is to be resolved as laid down in the Act with the special modifications made by Section 34 notwithstanding that there was no dispute in subsequent years and the bonus for the subsequent years is also to be calculated in accordance with the Act so modified. In respect of establishments which had a history of payment but no dispute was pending on 29 May 1965 the provisions of Section 34(2) apply a special ratio between the allocable surplus and gross profits for the determination of the quantum of the amount available for payment of bonus. In this way, three distinct classes are created which may be summarized still further thus:

(a) establishments without a history of prior bonus payment. To these Section 1(4) applies;

(b) establishments having a prior history of bonus payment with a dispute pending in respect of an accounting year not earlier than the accounting year ending in the year 1962. To these establishments the provisions of the Bonus Act [as modified by Section 34(2)] apply, not only for the accounting year in respect of which the dispute was pending but also for subsequent accounting years:

(c) establishments with a prior history of bonus payment without a dispute such as is mentioned in (b) above. To these the provisions of the Bonus Act apply as modified in Section 34(2).

Section 34(2) takes note of the quantum of bonus paid by establishments in a base year. This base year is different in the case of establishments which come under Section 33 and establishments which do not so come. In respect of establishments falling within Section 33 the base year means an accounting year immediately preceding the accounting year to which the dispute relates and in the case of establishments which do not fall within Section 33 it means a period of 12 months immediately preceding the accounting year in respect of which the Act becomes applicable to the establishments. The second sub-section of Section 34 preserves the same level of payments in the case of establishments which had in the part paid bonus at a higher rate than would be paid under the formula laid down by the Act. For this purpose the ratio between the bonus and the gross profits in the base year determines the proportion of allocable surplus must have to the gross profits of the account year. Gross profits are defined to mean gross profits reduced by direct taxes only. The payment is, however, subject to the maximum limit and the principle of set on. In this way the level of payment of bonus is maintained to what had been paid in the past as a result of agreement or award.

The question is whether this classification is so arbitrary and creates such differences that it cannot be reasonably related to the object which the Bonus Act intends to achieve, namely, the settlement of all bonus disputes in future and to lay down a uniform formula which is considered reasonable both for the workmen as well as the employers so long as the Act remains in force.*



The learned judge discussed Sections 36 and 37 of the act thus:


Similarly Section 36, which gives further power to the Central Government to exempt in the public interest an establishment or class of establishments for some period subject to such condition as the Central Government might deem necessary to impose, does not per se augur discrimination. There may be special cases which may require immediate relief and but for such a provision there would be no means of affording the relief. The existence of such a provision is not bad because it merely gives a power. But the exercise of the power must, of course, bear the scrutiny of Article 14. As no abuse of power is suggested, we cannot say that the section, is by reason of a possibility of abuse discriminatory. The section cannot lightly be described as a piece of delegated legislation.

Section 37 gives power to the Central Government to make orders, not inconsistent with the purposes of the Act as may be necessary or expedient for the removal of any difficulty or doubt and the order is made final. This provision is characterized as delegation of legislative power. There is some misunderstanding as to the function of such a provision which is to be found in several statutes. If a list were drawn up it will fill many pages but for example the following may be seen: Section 14 of the Central Regulation, 1962 (7 of 1962), Section 28 of the States Reorganization Act, 1956, Section 33-A of the Business Profits Act of 1947, Section 6 of the Taxation Laws Act of 1949, Section 7 of the Taxation Laws Extension (to Tehri Garhwal) Order, Taxation of Laws (Merged States) (Removal of Difficulties) Order, 1949 and Article 392 of the Constitution. As a legislative practice this is not new and the fact that one provision is in the Constitution and in some other the order has to be laid on the table of Parliament, makes no difference. The Constituent Assembly gave the power to Government but in this respect as in respect of powers of amendment, Parliament can do so again today. Nor have we got an Act about statutory orders such as in England. Much action under the Organization of States Acts was taken under Section 128 and the rest of Part XI of the Act. That section is in identical words. On this argument all the orders issued under these provisions must be treated as void. None has questioned any action so far.

The functions so exercised are not legislative functions at all but are intended to advance the purpose which the legislature has in mind. The power to pass an order of this character cannot be used to add to or deduct from that which the Act provides. The order only makes smooth the working of the Act particularly in its initial stages. This power is given to the Central Government so that litigation may not ensue as the policy of Act is to avoid litigation. The rejection of such a provision is only possible if we begin with a concept of trinity of powers with the legislature performing delegated power on behalf of the people, as is sometimes held in the United States. The rejection there takes place by the application of the maxim delegatus non protest delegare. This doctrine, it has been accepted on all hands was originated by the glossators and got introduced into English law by a misreading of Bracton as a doctrine of agency and was applied by Coke in decisions to prevent the exercise of judicial power by another agency and later received its present form in the United States. The question is not one of a delegate making a sub-delegation but of the sovereignty of the Parliament. Parliament has not attempted to set up another legislature. It has stated all that it wished on the subject of bonus in the Act. Apprehending, however, that in the application of the new Act doubts and difficulties might arise and not leaving their solution to the courts with the attendant delays and expense, Parliament has chosen to give power to the Central Government to remove doubts and differences by a suitable order. The order, of course, would be passed within the four corners of the parliamentary legislation and would only apply the Act to concrete cases as the courts do when they consider the application of an Act. The order of the Central Government is made final for the reason that it is hardly practical to give power to the Central Government and yet to leave the matter to be litigated further. The fact that in the Government of India Act, 1935 and in the Constitution such power was and is contemplated and it has been conferred in diverse Acts without a challenge before, shows amply that the argument that the section amounts to conferral of legislative powers on the Central Government is erroneous. All other cognate provisions have never been challenged on the ground that they amount to delegation of legislative power. We accordingly hold Section 37 to be validly enacted.*



The learned judge therefore held:


The question thus is one of the power of Parliament to enact a law relating to bonus. Once the power to make the law is found, then the law so made cannot be struck down unless it offends a fundamental right. As the Bonus Act makes valid classifications and everyone in a class is equally treated, it is impossible to say that there is inequality. The arguments have taken examples of what are called ‘similarly situated establishments’ in each class to show unequal treatment when it is obvious that the similarity is imaginary and even similarly situated establishment (if any there be) in different classes cannot be compared. The arguments have not faced the question of classification but have been extremely ambiguous. For example it was even suggested that the ratio between profits and allocable surplus in a base year might be infinity if there was no profit, overlooking the simple fact that existence of profit is a condition precedent to the finding of the ratio. On this kind of reasoning the provisions of Section 10 were also attacked which we have explained are not affected.

Our brethren have struck down Sections 33, 34 and 37, but have upheld the other sections. We are, however, of opinion that if Parliament can legally, constitutionally, and validly order payment of bonus according to its formula, fix minimum bonus without profits, fix a ceiling inspite of high profits, evolve a principle of set on and set off and make disobedience subject to a penalty, there is no reason why it cannot order decision of pending cases treated as a class, according to the new formula and open up the intervening years of account for reconsideration. The power in Section 33 is of the same character as the other and no special competence is required, of course in doing this it should treat alike all establishments in which there is a pending dispute. This Parliament has done. Similarly, by Section 34 Parliament orders that a certain proportion between profits and allocable surplus shall be maintained. This exercise of the power is of the same character as the prescription that bonus shall be paid in this and this manner and no other. If the action is legal, so is this, provided there is no discrimination. There is none in this class either. The power to remove difficulties reserved to Government is in hundreds of statutes. All Land Reform Acts, State Reorganization Acts, Industrial Disputes Acts, Encumbered Estates Acts, many taxation laws and such widely differing statutes as University Acts and Election Acts have it and the power of exemption is always included but is seldom abused. We have, therefore, respectfully dissented from their view.

In our judgment, the matter requires to be looked at from the point of view of avoidance of industrial disputes and the imposition of a uniform formula for all establishments. The existence of different kinds of establishments, as set out above, has made it necessary to classify and to make special rules for determination of bonus. By the special Rules contained in Sections 33 and 34 the older establishments are treated as equally as possible, except where the pendency of cases has necessitated different Rules to make the Act applicable to them. Uniformity in each class has been achieved and there is no discrimination. As the power to frame a new bonus formula cannot be gainsaid, the power to classify cannot also be denied. The Act further confers power to exempt and remove doubts and difficulties (which provisions are unfortunately criticized) and they can be invoked where in spite of so much care there is hardship in a special case.

In our judgment the Bonus Act is validly enacted and this appeal must fail. We would dismiss the appeal and the writ petitions with costs.*



Hidayatullah’s dissenting judgment encompassed many interesting points. Insofar as the point on the doctrine of separation of powers is concerned in the context of delegated legislation, the learned judge referred to his own minority judgment in Jalan Trading in Municipal Corporation of Delhi v. Birla Cotton, Spinning and Weaving Mills, Delhi and Anr. (1968)† as follows:


Our Constitution no doubt divides the functions of the State between three organs of the Government but it does not make a clean-cut division of the functions of these three organs as do some other Constitutions. For example, the Constitution of Massachusetts carries the provision—

‘the legislative departments shall never exercise the executive and judicial powers, or either of them; the executive shall never exercise the legislative and judicial powers, or either of them; the judicial shall never exercise the legislative and executive powers, or either of them’.

Even the Constitution of the United States in Article I Section (1) provides:

‘1. All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representative.’

The Australian Constitution also makes a much more rigid cut between the three organs. By reason of such provisions the theory of separation of powers advanced by Montesquieu (who regarded the separation of powers as the best feature of the British Constitution) has played a great part. Montesquieu, of course, was not quite right in imagining that there was a complete separation of powers in England. The other theory, which has played a part flows from the maxim already quoted. In the Bonus case of Jalan Trading Co. Private Ltd. v. Mill Mazdoor Union [(1967) 1 SCR 15 at 59] we had the occasion to say that that theory was wrongly understood. We may recall here what we then said:

‘This doctrine, it has been accepted on all hands was originated by the glossators and got introduced into English law by a misreading of Bracton as a doctrine of agency and was applied by Coke in decisions to prevent the exercise of judicial power by another agency and later received its present form in the United States.’

This theory has been discountenanced even in America where in spite of a somewhat rigid separation of powers delegated legislation is permitted in various fields.*



Likewise, insofar as the removal of difficulties is concerned, the dissenting judgment was referred to in Uttam Bala Ravankar v. Asst. Collector of Customs and Central Excise (1970)† and not followed, because it was at variance with the majority view. Thus, it was stated:


8. The learned counsel for the State says that the word ‘difficulty’ in Section 8 of the Regulation has to be interpreted in a very narrow sense and in this connection relies on the following observations of Hidayatullah, J., as he then was, in Jalan Trading Co. (Private) Ltd. v. Mill Mazdoor Union:

‘The order, of course, would be passed within the four corners of the Parliamentary legislation and would only apply the Act to concrete cases as the courts do when they consider the application of an Act.’

He says that there was no concrete case arising in this case and, therefore, the impugned order cannot be justified by reference to Section 8 of the Regulation. But Hidayatullah, J., was in minority and Shah, J., speaking for the majority, proceeded on the basis that the section under consideration authorized the Government to determine for itself what the purposes of the Act were and to make provisions for removal of doubts or difficulties. Shah, J., did not give any limited meaning to the word ‘difficulty’ in that case.



On Section 36 of the Payment of Bonus Act, 1965, the dissenting judgment was referred to as follows in I.T.C. Bhadrachalam Paperboards v. Mandal Revenue Officer (1996):*


21. We may next consider the nature of the power under Section 11. The question is whether the power conferred thereunder is a species of delegated legislation or is it conditional legislation. The matter is no longer res integra. In Jalan Trading Co. (P) Ltd. v. Mill Mazdoor Union one of the questions raised and answered pertained to the nature of the power conferred upon the Government by Section 36 of the Payment of Bonus Act, 1965. Section 36 empowered the Government to exempt an establishment or a class of establishments from the operation of the Act provided the Government is of the opinion that having regard to the financial position and other relevant circumstances of the establishment, it would not be in the public interest to apply all or any of the provisions of the Act. Shah, J., speaking for the majority, held that:

‘The power so conferred does not amount to delegation of legislative authority. Section 36 amounts to conditional legislation, and is not void.’

It was further observed that:

‘Condition for exercise of that power is that the Government holds the opinion that it is not in the public interest to apply all or any of the provisions of the Act to an establishment or class of establishments, and that opinion is founded on a consideration of the financial position and other relevant circumstances. Parliament has clearly laid down principles and has given adequate guidance to the appropriate Government in implementing the provisions of Section 36. . . . Whether in a given case, power has been properly exercised by the appropriate Government would have to be considered when that occasion arises.’

Hidayatullah, J., speaking for himself and Ramaswami, J., (minority opinion) did not say otherwise on this aspect. The learned Judge observed:

‘The section cannot rightly be described as a piece of delegated legislation.’











d)	Article 21—The Right to Life and Personal Liberty

5.	Satwant Singh Sawhney v. D. Ramarathnam, Asst. Passport Officer (1967)

The important question that came before the court in Satwant Singh Sawhney v. D. Ramarathnam, Asst. Passport Officer (1967)* was whether the right to travel abroad and to insist upon a passport for the same could be said to be part of ‘personal liberty’ within the meaning of Article 21 of the Constitution of India. The majority judgment of Subba Rao, C.J., speaking on behalf of himself and two other learned judges, held that a person living in India has a fundamental right to travel abroad under Article 21 of the Constitution of India, and cannot be arbitrarily denied a passport for the purpose of so travelling. The learned judge referred to his own judgment in Kharak Singh v. State of U.P. & Ors. (1964)† in order to arrive at this conclusion. Hidayatullah, J., joined by Bachawat, J., dissented, and framed the primary question before the court thus:


Many questions have been raised but they resolve themselves into a single question in two parts which is: Is there a fundamental right to ask for a passport and does the Constitution guarantee such a right?‡



The learned judge then held:


It will therefore be seen that there is no compulsion of law that a passport must be obtained before one leaves India. Compulsion arises because no travel line will take an Indian out of India unless he possesses a passport. If an Indian wishes to leave India without a passport he may do so, if he can. There is nothing to prevent an Indian getting into a jolly boat and attempting to cross the Arabian sea; but a foreign country would refuse to receive him unless he possesses a passport and on his return to India he would not be able to enter India unless he produces the passport as required by the Indian Passport Act. The need for passport is indirect. Passport is necessary because it requests the foreign Governments to let the holder pass and it vouches for the respect ability and nationality of the holder.*

xxx xxx xxx




It is now necessary to consider whether there is a right to demand a passport. Is, it a right of the same nature as the right to buy a railway ticket? The difference obviously is that before Government places in the hands of a person a document which pledges the honour of the country, Government is entitled to scrutinize the credentials of such person. The right therefore to obtain a passport is a qualified one, and not an absolute one. Since Government pledges its honour, it is a privilege which can be exercised with the concurrence of Government. Subject to this there arises a qualified right. A person refused a passport may ask that his case be considered by a Court of law. But what is there in the document on which one can found an absolute right? Is the State compelled to grant a document pledging its honour to all kinds of person and must it vouch for the respectability of every one going abroad? The considerations which must enter in the appraisal of a person’s worth, before his respectability can be vouched, are so numerous and varied that they can never be the subject of a successful enumeration and categorization. If a person is wrongfully refused a passport, he can complain that he has been discriminated against and the courts would right the matter unless the State gives a valid reason. There is thus no absolute right that the State must grant a passport to whomsoever applies for it and subject to a question of arbitrariness or discrimination no one can really be said to possess a right enforceable at law.†



A reference is then made to Chief Justice Subba Rao’s majority judgment, in which he had extracted two passages from Kharak Singh. Hidayatullah, J. takes great exception to this reference, stating that a minority view of the learned chief justice has, by some process of alchemy, been converted into the view of the court, thus:


In our Judgment, these remarks, with due respects, involve a misreading of Kharak Singh case. They are rather the minority view expressed in the same case by the learned Chief Justice. They are not the views of the majority. In Kharak Singh case, the concept of personal liberty was considered in connection with surveillance by the Police under the police Regulations. The expression ‘life’ in Article 21 was interpreted according to Mr Justice Field’s definition already quoted earlier. Domiciliary visits were considered violative of Article 21 in the absence of a valid law. Other modes of surveillance such as secret picketing etc. were considered valid as they did not directly and tangibly impede either movement or personal liberty.*

Subba Rao J. (as he then was) read personal liberty as the antithesis of physical restraint or coercion and found that Articles 19(1) and 21 overlapped and Article 19(1)(d) was not carved out of personal liberty in Article 21. According to him, personal liberty could be curtailed by law, but that law must satisfy the test in Article 19(2) in so far as the specific rights in Article 19(1) are concerned. In other words, the State must satisfy that both the fundamental rights are not infringed by showing that there is a law and that it does not amount to an unreasonable restriction within the meaning of Article 19(2) of the Constitution. As in that case there was no law, fundamental rights, both under Article 19(1)(d) and Article 21 were held to be infringed. The learned Chief Justice has read into the decision of the Court a meaning which it does not intend to convey. He excludes from Article 21 the right to free motion and locomotion within the territories of India and puts the right to travel abroad in Article 21. He wants to see a law and if his earlier reasoning were to prevail, the law should stand the test of Article 19(2). But since clause (2) deals with matters in Article 19(1) already held excluded, it is obvious that it will not apply. The law which is made can only be tested on the ground of articles other than Article 19 such as Articles 14, 20 and 22 which alone bears upon this matter. In other words, the majority decision of the Court in this case has rejected Ayyangar J.’s view and accepted the view of the minority in Kharak Singh case. A similar reasoning had previously prevailed with the Chief Justice in the case of Kavalappara Kottarathil Kochuni v. State of Madras, but there Article 19 was held not excluded by Article 31 after the latter ceased to be a self-contained article by reason of the fourth amendment and the addition of clause 2-A and the amendment of clause (2). The same exercise in the reverse direction i.e., extending protection to property beyond what is stated in Article 31 by calling in aid something extra from Article 19 was attempted. According to the learned Chief Justice there is an absolute right of property [Art. 19(1)(f)] curtailed to some extent by clause (5) and Article 31. The same reasoning is adopted here. There is an absolute right of locomotion in Article 21 of which one aspect alone is said to be covered by Article 19(1)(d). This view obviously clashes with the reading of Article 21 in Kharak Singh case, because there the right of motion and locomotion was held to be excluded from Article 21. In other words, the present decision advances the minority view in Kharak Singh case above the majority view stated in that case.

We have shown above that the citizen’s right of motion and locomotion in so far as it is recognizable has been limited by the Constitution to the territories of India and that according to Kharak Singh case that is the limit of the right. It is not possible to read more of that right in Article 21. In any event, there is no absolute right to demand a passport because that is not a right to personal liberty even in the Blackstonian sense. The passport being a political document, is one which the State may choose to give or to withhold. Since that document vouches for the respectability of the holder, it stands to reason that Government need not vouch for a person it does not consider worthy. This is not to say that we are insensible to the importance of travel, so adequately described by writers and judgments. Those observations apply to the bulk of the people to whom passport is generally never refused. What we are concerned with is a slender body of persons whose travel abroad is considered harmful to the larger interests of our country and who themselves are in any event undesirable emissaries of our nation and who might, if allowed to go abroad, cause many complications. A system of passports is thus essential and requires a wide discretion.

To conclude: whatever the view of countries like the USA where travel is a means of spending one’s wealth, the better view in our country is that a person is ordinarily entitled to a passport unless, for reasons which can be established to the satisfaction of the Court, the passport can be validly refused to him. Since an aggrieved party can always ask for a mandamus if he is treated unfairly, it is not open, by straining the Constitution, to create an absolute and fundamental right to a passport where none exists in the Constitution. There is no doubt a fundamental right to, equality in the matter of grant of passports (subject to reasonable classifications) but there is no fundamental right to travel abroad or to the grant of a passport. With all due respect we say that the Court has missed one for the other. The solution of a law of passports will not make things better. Even if a law were to be made the position would hardly change because the utmost discretion will have to be allowed to decide upon the worth of an applicant. The only thing that can be said is that where the passport authority is proved to be wrong, a mandamus will always right the matter. In the present cases we found no valid ground for the issuance of a mandamus. We had, therefore, earlier ordered the dismissal of the petitions.*



In Justice K.S. Puttaswamy (Retd.) v. Union of India (2017),* Justice Hidayatullah’s dissent was referred to in Justice D.Y. Chandrachud’s judgment, as indicating that the minority view in Kharak Singh was ultimately upheld, as follows:


20. In Satwant Singh Sawhney v. D. Ramarathnam (‘Satwant Singh Sawhney’), Hidayatullah, J. speaking for himself and R.S. Bachawat, J. in the dissenting view noticed the clear lines of distinction between the dissent of Subba Rao, J. and the view of the majority in Kharak Singh. The observations of Hidayatullah, J. indicate that if the right of locomotion is embodied by Article 21 of which one aspect is covered by Article 19(1)(d), that would in fact advance the minority view in Kharak Singh:

‘61. Subba Rao J. (as he then was) read personal liberty as the antithesis of physical restraint or coercion and found that Articles 19(1) and 21 overlapped and Article 19(1)(d) was not carved out of personal liberty in Article 21. According to him, personal liberty could be curtailed by law, but that law must satisfy the test in Article 19(2) insofar as the specific rights in Article 19(1) are concerned. In other words, the State must satisfy that both the fundamental rights are not infringed by showing that there is a law and that it does not amount to an unreasonable restriction within the meaning of Article 19(2) of the Constitution. As in that case there was no law, fundamental rights, both under Article 19(1)(d) and Article 21 were held to be infringed. The learned Chief Justice has read into the decision of the Court a meaning which it does not intend to convey. He excludes from Article 21 the right to free motion and locomotion within the territories of India and puts the right to travel abroad in Article 21. He wants to see a law and if his earlier reasoning were to prevail, the law should stand the test of Article 19(2). But since clause (2) deals with matters in Article 19(1) already held excluded, it is obvious that it will not apply. The law which is made can only be tested on the ground of articles other than Article 19 such as Articles 14, 20 and 22 which alone bears upon this matter. In other words, the majority decision of the Court in this case has rejected Ayyangar, J.’s view and accepted the view of the minority in Kharak Singh case . . .This view obviously clashes with the reading of Article 21 in Kharak Singh case, because there the right of motion and locomotion was held to be excluded from Article 21. In other words, the present decision advances the minority view in Kharak Singh case above the majority view stated in that case.’



e)	Article 22—Preventive Detention

6.	State of Madhya Pradesh v. Shobharam (1966)

In State of Madhya Pradesh v. Shobharam (1966),* Section 63 of the Madhyabharat Panchayat Act, 1949, which provides that no legal practitioner shall appear on behalf of any party in a proceeding before the Nyaya Panchayat, was not struck down by the majority judgments of four learned judges as violating Article 22 of the Constitution of India. The majority judgment of Sarkar, C.J. and Mudholkar, J. held that since the act under which the respondent was held guilty gave powers to impose the sentence of fine only, and since no loss of personal liberty could ensue, the right of the accused to be defended by a counsel could legitimately be taken away. Also, the fact that the respondents were arrested under another statute, namely, the Criminal Procedure Code, cannot make Section 63 of the Madhya Bharat Panchayat Act void. Bachawat, J. and Shelat, J. held that Section 63 of the act is violative of Article 22(1), but since the respondents did not claim that they should be defended at the trial by counsel, Section 63 did not cause them any prejudice, as a result of which the high court was wrong in quashing the conviction on facts. Hidayatullah, J. dissented. The judgment contains a historical account of criminal trials in England as follows:


The framers of our Constitution must have been aware of the long struggle that took place in England before the right to be represented by counsel and to be told the grounds of arrest was established. No doubt the Crown was then concerned with traitors and other law-breakers and in a desire to put them down denied them these privileges. The system then was inquisitorial as against the accusatorial which we have adopted. Although the trial was open (which was better than the continental trial behind doors), defence as late as 1640 meant in the words of Sir Thomas Smith, a mixture of formality and informality which consisted of an altercation between the accused and the prosecutor and his witnesses. The prisoner was not told what charge he had to meet because he was not informed why he was arrested and no copy of the indictment was handed to him. He was closely questioned by the examining Magistrate and then by the Judge at the trial and the prosecuting counsel. Thus it was that Throckmorton, as an accused, was first subjected to lengthy cross-examination and had to argue even points of law in which at least he got the better of the Judge and the King’s counsel and secured a verdict of not guilty from the jury. It is, of course, a matter of history, which is well-known, that the jury were themselves punished. Sir Walter Raleigh was also denied assistance of counsel and was cross-examined by Popham C.J. without being warned or confronted with witnesses whose statements were used against him. Colledge had legal advice but he fared no better because at the trial his papers containing instructions for his defence were taken away from him on the ground that this would be tantamount to getting assistance from counsel. By an Act of 1695 only persons accused of high treason were given assistance of counsel and by 6 and 7 William IV, c. 114 (in the year 1837) the Prisoners’ Counsel Act gave persons accused of felony the right to be defended by counsel. This history of English law makes it clear that the right to be defended by counsel and to be informed the reason for arrest is not an empty declaration coming to an end with release on bail.*

As we are not concerned with legal aid I need not say more but it is at least clear that when our Constitution lays down in absolute terms a right to be defended by one’s own counsel, it cannot be taken away by ordinary law and it is not sufficient to say that the accused who was so deprived of this right, did not stand in danger of losing his personal liberty. If he was exposed to penalty, he had a right to be defended by counsel. If this were not so then instead of providing for punishment of imprisonment, penal laws might provide for unlimited fines and it would be easy to leave the man free but a pauper. And to this end without a right to be defended by counsel. If this proposition were accepted as true we might be in the Middle Ages.*



The learned judge therefore concluded:


The rights given by Article 22(1) and (2) are absolute in themselves and do not depend on other laws. There is no force in the submission that if there is only a punishment of fine and there is no danger to personal liberty the protection of Article 22(1) is not available. Personal liberty is invaded by arrest and continues to be restrained during the period a person is on bail and it matters not whether there is or is not a possibility of imprisonment. A person arrested and put on his defence against a criminal charge, which may result in penalty, is entitled to the right to defend himself with the aid of counsel and any law that takes away this right offends against the Constitution. In my judgment, therefore, Section 63 of the Panchayat Act being inconsistent with Article 22(1) became void on the inauguration of the Constitution in so far as it took away the right of an arrested person to be defended by a legal practitioner of his choice.

My brother Bachawat has reached the same conclusion but has reversed the order of the High Court and restored the conviction and penalty on the ground that no request was made at the trial for permission to be defended by counsel. I find it difficult to accept this result. It is true that the contention raised in the High Court has the appearance of an after-thought because no complaint was made before the Sessions Judge. But it is nevertheless a question of a fundamental right. Since a request to bring in counsel would have been doomed to failure, I feel I should not hold that the respondents go by default. As this objection is taken in the criminal case itself, albeit at a late stage, and not by a belated collateral proceeding, I would allow the High Court order to stand. After all the prosecution will be free to start the case again, if it is so desired, and the accused will have the opportunity to defend themselves with the assistance of counsel if they so care. I would, therefore, dismiss the appeal.*



f)	Article 31A—Agrarian Reform

7.	Ajit Singh v. State of Punjab and Anr. (1967)

In Ajit Singh v. State of Punjab and Anr. (1967),† the second proviso to Article 31A(1) of the Constitution came up for consideration before the court. The majority judgment of Sikri, J., on behalf of himself and two other learned judges, contrasted the expression ‘acquisition by the State’ with the expression ‘modification or extinguishment of rights’, stating that in the first case, the beneficiary is the state, while in the second, the beneficiary is not the state. It was then held:


Does such taking away of property then amount to acquisition by the State of any land? Who is the real beneficiary? Is it the Panchayat? It is clear that the title remains in the proprietary body and in the revenue records the land would be shown as belonging to ‘all the owners and other right holders in proportion to their areas’. The Panchayat will manage it on behalf of the proprietors and use it for common purposes; it cannot use it for any other purpose. The proprietors enjoy the benefits derived from the use of land for common purposes. It is true that the non-proprietors also derive benefit but their satisfaction and advancement enures in the end to the advantage of the proprietors in the form of a more efficient agricultural community. The Panchayat as such does not enjoy any benefit. On the facts of this case it seems to us that the beneficiary of the modification of rights is not the State, and therefore there is no acquisition by the State within the second proviso.‡



Hidayatullah, J. and Shelat, J. dissented. The learned judge dealt with Article 31A as follows:


Article 31-A deals with a special subject, namely, the saving of laws providing for acquisition of ‘estates’. This article saves any law from an attack under Articles 14, 19 and 31 provided it is for the acquisition by the State of an estate or of any rights therein or the extinguishment or modification of any such rights.

The word ‘acquisition’ used in the proviso must take its colour from the same word used earlier and not from the word as used in the earlier article in juxtaposition with the word requisition. The word must denote not only the acquisition of ownership, that is to say, the entire bundle of rights, but also acquisition of some rights particularly an acquisition which leaves the person an owner in name only.*



The result of the second proviso was then stated as follows:


The result of these provisions is (1) that a proprietor is undoubtedly deprived of his property howsoever small a proportion it may be thereof; (2) the ownership in such a property is transferred to another body which under the statute is an entity different from the proprietor himself; (3) though the ownership is vested in such a proprietary body all rights with-regard to the management and income thereof are vested in a Panchayat; and (4) the benefit of the income from such lands goes not to the proprietor but to all the proprietors as well as non-proprietors in the Panchayat area. Although the property is not actually vested either in the State Government or the Panchayat a device is being made in the Act to escape the concept of ‘acquisition’ to avoid the payment of compensation required under the second proviso to Article 31-A. In substance and in effect this is nothing but a colourable use of the provisions of Article 31-A by making out a case of modification of rights when there is in reality an acquisition, mainly for the sake of avoiding compensation.

Therefore, when the State acquires almost the entire bundle of rights, it is acquisition within the second proviso and compensation at market rates must be given. It is not at all difficult to determine this compensation. The total land of the holder must be assessed at market value and the value of the dimunition of the area determined proportionately. The appellant is thus entitled to compensation and he cannot be deprived of land within his ceiling without payment of compensation calculated in the manner indicated. It is admitted that his land has been reduced to something less than the ceiling applicable to him.*



In Hidayatullah J.’s pivotal opinion in I.C. Golaknath & Ors. v. State of Punjab (1967),† he referred to his own dissenting opinion in Ajit Singh as follows:


It remains to consider what is the extent of contravention. Here I must make it clear that since the First, Fourth and Seventh Amendment are not before me and I have not, therefore, questioned them, I must start with the provisions of Articles 31, 31-A, 31-B, List III and the Ninth Schedule as they were immediately preceding the Seventeenth Amendment. I have elsewhere given a summary of the inroads made into property rights of Individuals and Corporations by these earlier amendments. By this amendment the definition of ‘estate’ was repeated for the most part but was extended to include:

‘(ii) any land held under ryotwari settlement;

(ii) any land held or let for purposes ancillary thereto, including waste land, forest land, land for pasture or sites of buildings and other structures occupied by cultivators of land, agricultural labourers and village artisans.’

Further reach of acquisition or requisition without adequate compensation and without a challenge under Articles 14, 19 and 31 has now been made possible. There is no kind of agricultural estate or land which cannot be acquired by the State even though it pays an illusory compensation. The only exception is the second proviso added to Article 31-A(1) by which, lands within the ceiling limit applicable for the time being to a person personally cultivating his land, may be acquired only on paying compensation at a rate which shall not be less than the market value. This may prove to be an illusory protection. The ceiling may be lowered by legislation. The State may leave the person an owner in name and acquire all his other rights. The latter question did come before this Court in two cases—Ajit Singh v. State of Punjab and B. Ram v. State of Punjab decided on 2 December 1966. My brother Shelat and I described the device as a fraud upon this proviso but it is obvious that a law lowering the ceiling to almost nothing cannot be declared a fraud on the Constitution. In other words, the agricultural land-holders hold land as tenants-at-will. To achieve this a large number of Acts of the State Legislatures have been added to the Ninth Schedule to bring them under the umbrella of Article 31-B. This list may grow.*



In Tara Prasad Singh v. Union of India (1980),† Hidayatullah J.’s dissent was referred to, ultimately stating that neither majority nor minority decision had any application on the facts of that case, as follows:


67. In Ajit Singh v. State of Punjab it was observed by Hidayatullah, J., in the dissenting judgment which he gave on behalf of himself and Shelat, J., that in the case of extinguishment within the meaning of Article 31-A if all the rights in a property are extinguished the result would be nothing else than acquisition, because no property can remain in suspense without the rights therein being vested in someone or the other. These observations made by the learned Judge are not contrary to anything contained in the majority judgment delivered by Sikri, J., and naturally therefore, great reliance is placed upon them by the petitioners. Even greater sustenance is drawn by the petitioners from the judgment of a seven-Judge Bench of this Court in Madan Mohan Pathak v. Union of India [(1978) 2 SCC 50]. In that case, a settlement which the Life Insurance Corporation had arrived at with its employees was substantially set at naught by the Life Insurance Corporation (Modification of Settlement) Act, 1976. It was held by this Court that the Act was violative of Article 31(2) since it did not provide for payment of any amount for the compulsory acquisition of the debts owed by the Life Insurance Corporation to its employees; that the direct effect of the impugned Act was to transfer ownership of the debts due and owing to Class III and Class IV employees in respect of annual cash bonus to the Life Insurance Corporation; and that, since the Corporation is owned by the State, the impugned Act was a law providing for compulsory acquisition of the debts by the State within the meaning of Article 31(2-A).

68. These decisions have no application to the instant case because the interest of the lessees and sub-lessees which was brought to termination by Section 3(3)(b) of the Nationalization Amendment Act does not come to be vested in the State. The Act provides that excepting a certain class of leases and sub-leases, all other leases and sub-leases shall stand terminated insofar as they relate to the winning or mining of coal. There is no provision in the Act by which the interest so terminated is vested in the State; nor does such vesting flow as a necessary consequence of any of the provisions of the Act. Sub-section (4) of Section 3 of the Act provides that where a mining lease stands terminated under sub-section (3), it shall be lawful for the Central Government or a government company or a corporation owned or controlled by the Central Government to obtain a prospecting licence or a mining lease in respect of the whole or part of the land covered by the mining lease which stands so terminated. The plain intendment of the Act, which, may it be reiterated, is neither a pretence nor a facade, is that once the outstanding lease and sub-leases are terminated, the Central Government and the other authorities will be free to apply for a mining lease. Any lease hold interest which the Central Government, for example, may thus obtain does not directly or immediately flow from the termination brought about by Section 3(3)(b). Another event has to intervene between the termination of existing leases and the creation of new interests. The Central Government etc. have to take a positive step for obtaining a prospecting licence or a mining lease. Without it, the Act would be ineffective to create of its own force any right or interest in favour of the Central Government, a government company or a corporation owned, managed or controlled by the Central Government. As observed by Sikri, J., in Ajit Singh the essential difference between ‘acquisition by the State’ on the one hand and ‘modification or extinguishment of rights’ on the other, is that in the first case the beneficiary is the State while in the second the beneficiary is not the State. The Nationalization Amendment Act merely extinguishes the rights of the lessees and the sub-lessees. It does not provide for the acquisition of those rights, directly or indirectly, by the State. Article 31(2-A) will therefore come into play, by which,

‘where a law does not provide for the transfer of the ownership or right to possession of any property to the State or to a corporation owned or controlled by the State, it shall not be deemed to provide for the compulsory acquisition or requisitioning of property, notwithstanding that it deprives any person of his property.’



8.	Bhagat Ram v. State of Punjab (1967)

In Bhagat Ram v. State of Punjab (1967),* there arose an issue similar to that in Ajit Singh v. State of Punjab and Anr. (1967).† The majority judgment of Sikri, J., speaking on behalf of himself and three other learned judges, followed the same reasoning as was contained in Ajit Singh. Hidayatullah, J. did likewise, given his dissenting judgment.‡

g)	Article 289: Exemption of States from Union Taxation

9.	In Re: Sea Customs Act 1878 (1964)

This judgment in In Re: Sea Customs Act 1878 (1964),§ of a bench of nine learned judges, was concerned with the provisions of Article 289 of the Constitution of India, which precluded the Union of India from imposing or authorizing the imposition of taxation on the property and income of a state. Article 289 is set out hereinbelow:


289. Exemption of property and income of a State from Union taxation

(1) The property and income of a State shall be exempt from Union taxation

(2) Nothing in clause (1) shall prevent the Union from imposing, or authorising the imposition of, any tax to such extent, if any, as Parliament may by law provide in respect of a trade or business of any kind carried on by, or on behalf of, the Government of a State, or any operations connected therewith, or any property used or occupied for the purposes of such trade or business, or any income accruing or arising in connection therewith;

(3) Nothing in clause (2) shall apply to any trade or business, or to any class of trade or business, which Parliament may by law declare to be incidental to the ordinary functions of government.



A reference to the interplay of Article 289 with certain provisions of the Sea Customs Act, 1878, was made by the President of India to the Supreme Court, in which three questions were posed to the court as follows:


(1) Do the provisions of Article 289 of the Constitution preclude the Union from imposing, or authorising the imposition of, customs duties on the import or export of the property of a State used for purposes other than those specified in clause (2) of that article?

(2) Do the provisions of Article 289 of the Constitution of India preclude the Union from imposing, or authorising the imposition of, excise duties on the production or manufacture in India of the property of a State used for purposes other than those specified in clause (2) of that article?

(3) Will sub-section (2) of Section 20 of the Sea Customs Act, 1878 (Act 8 of 1878), and sub-section (1-A) of Section 3 of the Central Excises and Salt Act, 1944 (Act 1 of 1944) as amended by the Bill set out in the annexure be inconsistent with the provisions of Article 289 of the Constitution of India?



The majority judgment of S.K. Das, J., speaking on behalf of himself and three other learned judges, held that customs and excise, being indirect levies are not taxes on the property of the states, but taxes in relation to the property of the states, and would therefore be outside the exemption granted by Article 289 of the Constitution of India. Hidayatullah, J. differed. After setting out Article 285 and its concomitant Article 289 of the Constitution of India, Hidayatullah, J. undertook an exhaustive survey of judgments from the United States, Canada and Australia covering the same field. The learned judge then referred to the fact that the Union List does not include any tax which, in the technical or proper sense, can be said to be ‘property tax’ or the tax laid on property as property.* He therefore held that the three clauses of Article 289 must be read together harmoniously so as to arrive at their correct import.† He then held:


I am, therefore, of opinion that goods imported and goods manufactured or produced by the States are included in the word ‘property’.‡

xxx xxx xxx




I have already stated that the word ‘taxation’ is used only in Article 289(1) and it must be read with all its wealth of meaning into the first clause of the article. Not to do so would be to make the definition entirely redundant. When the clause is expanded in the light of the definition, it reads:

‘The property and income of a State shall be exempt from any Union tax or impost, whether general or local or special.’

The underlined portion represents the definition.§

xxx xxx xxx




In Article 289(1), property of the States is exempted from Union taxation. One cannot go by the word ‘property’ alone but must take into consideration the ambit of the word ‘taxation’ also. I have read the definition into the first clause of Article 289. Reading further into the definition the meaning of the word ‘impost’ not as a ‘tax’ (which is unnecessary as the word ‘tax’ has already been used and there is a presumption against tautology) but as a ‘duty on importation or consumption’, one gets this result:




‘The property and income of a State shall be exempt from any Union tax or duty on imported goods or merchandise of all kinds.’

In other words, property of the States shall be free from direct taxes and indirect taxes.

It will thus be seen that both from the angle of the word ‘property’ as also from the angle of the word ‘taxation’, we reach the two kinds of taxes which are the subject-matter of controversy here. On the other hand, all this width of language is lost completely if these taxes are left out and one goes in search of other possible taxes. The definition may conceivably cover some of them in very special circumstances but the proceeds of those taxes are assignable to the States, and it seems pointless to include them for taxation and then to hand over the proceeds to the States. The distinction between the trading activity of the State Governments and their ordinary functions of Government which is worked out with such elaborate care on the American pattern also loses its point. Clause (2) would scarcely be necessary and clause (3) even less.*



On this basis, Hidayatullah, J. answered the reference as follows:


1) The provisions of Article 289 of the Constitution preclude the Union from imposing, or authorizing the imposition of, customs duties on the import or export of the property of a State used for purposes other than those specified in clause (2) of that article, if the imposition is to raise revenue but not to regulate external trade.

(2) The provisions of Article 289 of the Constitution of India preclude the Union from imposing, or authorizing the imposition of excise duties on the production or manufacture in India of the property of a State used for purposes other than those specified in clause (2) that article.

(3) The answer is in the affirmative.†



In Union of India v. State of U.P. (2007),‡ Hidayatullah J.’s dissent was referred to in passing (see paragraph 13).

h)	Article 301—Freedom of Trade, Commerce and Intercourse

10.	Automobile Transport (Rajasthan) Ltd. v. State of Rajasthan (1963)

The judgment delivered in Automobile Transport (Rajasthan) Ltd. v. State of Rajasthan (1963)* has been dealt with in detail while dealing with the dissenting judgment of Sinha, C.J. in Atiabari Tea Co. Ltd. v. State of Assam and Ors. (1961)† in Chapter IV. Hidayatullah, J., joined by Ayyangar and Mudholkar, JJ., and following Gajendragadkar, J.’s judgment in Atiabari, held that the taxes involved in this case operated directly and immediately upon trade and commerce‡ and were not compensatory in nature.§ Since an infraction of Article 301 had therefore taken place, and no presidential assent was obtained for the state’s taxation measures under Article 304(b), Hidayatullah, J. held that the act in question ought to be struck down.¶

This dissenting judgment has no relevance in the current state of the law, given the fact that the very test applied by the learned dissenting judge, being the test of Gajendragadkar, J. in Atiabari, has itself been overruled in Jindal Stainless Steel v. State of Haryana (2017).**

11.	Kalyani Stores v. State of Orissa (1966)

In Kalyani Stores v. State of Orissa (1966),†† a duty of excise on foreign liquor imported into the state was the subject matter for consideration. A notification dated 31 March 1961 enhanced countervailing duty under Section 27 of the Bihar and Orissa Excise Act, 1915. It was held by the majority judgment of Shah, J., speaking on behalf of himself and three other learned judges, that the said notification enhancing the duty on foreign liquor was invalid, as it infringed the guarantee of freedom of trade under Article 301. Hidayatullah, J. dissented, holding that Article 372 saved Section 27 of 1915 act and, consequently, the notification issued.* The learned judge also held that Article 305, in any case, saved existing laws, which would include notifications issued under those laws.†

This case has been previously dealt with in Chapter III, while discussing the dissenting judgment of B.N. Agrawal, J. and S.B. Sinha, J. in State of Punjab v. Devans Modern Breweries Ltd. (2004),‡ in which the majority judgment of Lakshmanan J. read the majority judgment in Kalyani Stores in the manner indicated by Hidayatullah, J, as being a case which dealt with a pre-constitutional law which was expressly saved by Article 305 of the Constitution of India.

i)	Articles 368 and 13(2): Constitutional Amendment

12.	I.C. Golaknath v. State of Punjab (1967)

The judgment in I.C. Golaknath v. State of Punjab (1967)§ has been dealt with in some detail in Chapter V above, while considering Bachawat, J.’s minority judgment therein. Hidayatullah, J. was the pivotal vote in this case, as five learned judges of the court held that Article 13(2) would include amendments to the Constitution of India, thereby interdicting any abridgement or abrogation of fundamental rights, and that the power of amendment was lodged not in Article 368, but in the residuary power contained in Article 248 of the Constitution of India. Five learned judges differed with this view of the law, holding that Article 13(2) referred to ‘ordinary’ and not ‘constitutional’ law, and that the power of amendment resided in Article 368. Hidayatullah, J. set out the question before the court as follows:


We have two provisions to reconcile. Article 368 which says that the Constitution may be amended by following this and this procedure, and Article 13(2) which says, the State shall not make any law which takes away or abridges the rights conferred by Part III and that any law made in contravention of the clause shall, to the extent of the contravention, be void. The question, therefore, is: does this create any limitation upon the amending process? On the answer to this question depends the solution of all the problems in this case.*



The learned judge then went into the history of how the fundamental rights came into being, as follows:


Why was it necessary to have the fundamental rights at all and make them justiciable? As we seem to forgetting our own history so soon let me say that the answer lies there. The Nationalist Movement and the birth of the Indian National Congress in 1885 were the direct result of the discriminatory treatment of the Indians in their own country. The demand for the guarantee of fundamental rights had unfortunately to be made then to a foreign ruler and it appeared in the Constitution of India Bill framed by the Indian National Congress ten years later. All that is valuable to an Individual in civilized society, including free speech, imprisonment only by a competent authority, free state education, etc. were claimed therein. Resolutions of the Congress since then reiterated this demand and the securing of fundamental rights in any future Constitution became one of the articles of faith. To cut the narration short, the main steps may only be mentioned. Mrs Besant’s Commonwealth of India Bill, 1925 with its seven fundamental rights (the precursor of Article 19), the Madras Congress Resolution of 1927—‘a constitution on the basis of declaration of rights’—the Nehru Report—‘it is obvious that our first care should be to have the fundamental rights guaranteed in a manner which will not permit their withdrawal in any circumstances’—the draft article in the Nehru Constitution—‘No person shall be deprived of his liberty, nor shall his dwelling or property be entered, requisitioned or confiscated save in accordance with law’—the Independence Resolution of 26 January 1930—‘We believe that it is the inalienable right of the Indian people, as of any other people, to have freedom and to enjoy the fruits of their toil and have the necessities of life, so that they may have full opportunities of growth’—the Karachi Resolution on fundamental rights, Economic and Social Change (1931), the Sapru Report (1945) which for the first time distinguished between justiciable and non-justiciable rights, the suggestion of the Cabinet Mission for the constitution of an Advisory Committee on Fundamental and Minority Rights, and, lastly, the Committee on fundamental rights of the Constituent Assembly, are just a few of the steps to be remembered. The fundamental rights and the Directive Principles were the result.*

xxx xxx xxx




Of course, the dictum of de Tocqueville that the English Constitution ‘elle n’existe point (it does not exist) is far from accurate. There is a vast body of constitutional in England which is written and statutory but it is not all found in one place and arranged as a written Constitution usually is. The Act of Settlement (1701), the Act of Union with Scotland (1707), the Act of Union with Ireland (1800), the Parliament Act (1911), the Representation of the Peoples Acts of 1832, 1867, 1884, 1918, 1928 and 1948, the Ballot Act (1872), the Judicature Acts 1873, 1875 and 1925, The Incitement to Disaffection Act (1934), His Majesty’s Declaration of Abdication Act (1936), the Regency Act (1937) and the various Acts setting up different ministries are examples of what will pass for constitutional law under our system. The Bill of Rights (1689) lays down the fundamental rule in England that taxation may not be levied without the consent of Parliament which in our Constitution has its counterpart in Article 265. In our Constitution also the laws relating to delimitation of constituencies or allotment of seats to such constituencies made or purporting to be made under Article 327 or Article 328, by reason of the exclusion of the power of the courts to question them, are rendered constitutional instruments. Other examples of constitutions which, in addition to constitution proper, contain certain ordinary legislation having constitutional qualities, also exists.†



Having so held, the learned judge then referred to the Directive Principles of State Policy and fundamental rights as follows:


This is true of our country also regarding administration and legislation. Fortunately, this is avoided at least insofar as the fundamental rights are concerned. Absolute, arbitrary power in defiance of fundamental rights exist nowhere under our Constitution, not even in the largest majority. The people’s representatives have, of course, inalienable and undisputable right to alter, reform or abolish the Government in any manner they think fit, but the declarations of the fundamental rights of the citizens are the inalienable rights of the people. The extent of the power of the rulers at any time is measured by the fundamental rights. It is wrong to think of them as rights within the Parliament’s giving or taking. Our Constitution enables an individual to oppose successfully the whole community and the State and claim his rights. This is because the fundamental rights are so safeguarded that within the limits set by the Constitution they are inviolate. The Constitution has itself said what protection has been created round the person and property of the citizens and to what extent this protection may give way to the general good. It is wrong to invoke the Directive Principles as if there is some antinomy between them and the fundamental rights. The Directive Principles lay down the routes of state action but such action must avoid the restrictions stated in the fundamental rights. Prof. Anderson taking the constitutional amendments, as they have been in our country, considered the Directive Principles to be more potent than the fundamental rights. That they are not, is clear when one takes the fundamental rights with the guaranteed remedies. The Directive Principles are not justiciable but the fundamental rights are made justiciable. This gives a judicial control and check over State action even within the four corners of the Directive Principles. It cannot be conceived that in following the Directive Principles the fundamental rights (say for example, the equality clause) can be ignored. If it is attempted, then the action is capable of being struck down. In the same way, if an amendment of the Constitution is law for the reason explained by me, such an amendment is also open to challenge under Article 32, if it offends against the fundamental rights by abridging or taking them away. Of course, it is always open to better fundamental rights. A law or amendment of the Constitution would offend the fundamental rights only when it attempts to abridge or take them away.*



It was then found:


Having established that there is no difference between the ordinary legislative and the amending processes insofar as clause (2) of Article 13 is concerned, because both being laws in their true character, come within the prohibition created by that clause against the State and that the Directive Principles cannot be invoked to destroy fundamental rights.†



In order that fundamental rights be amended, it was held:


Parliament must amend Article 368 to convoke another Constituent Assembly, pass a law under Item 97 of the First List of Schedule 7 to call a Constituent Assembly and then that assembly may be able to abridge or take away the fundamental rights it desired.‡



The learned judge then found that including the right of property in the ‘fundamental rights’ chapter was an error.§ In an important passage in his judgment, the power of amendment was held to be sui generis as follows:


As stated by me in Sajjan Singh’s case Article 368 outlines a process, which, if followed strictly, results in the amendment of the Constitution. The article gives power to no particular person or persons. All the named authorities have to act according to the letter of the article to achieve the result. The procedure of amendment, if it can be called a power at all is a legislative power but it is sui generis and outside the three lists in Schedule 7 of the Constitution. It does not have to depend upon any entry in the lists.*



As an example of an unamendable provision in our Constitution, Article 35 was pointed out, which begins with a non-obstante clause and which would therefore exclude Article 368 in its entirety.† The learned judge therefore concluded as follows:


My conclusions are:

(i) that the fundamental rights are outside the amendatory process if the amendment seeks to abridge or take away any of the rights;

(ii) that Shankari Prasad case (and Sajjan Singh case which followed it) conceded the power of amendment over Part III of the Constitution on an erroneous view of Articles 13(2) and 368;

(iii) that the First, Fourth and Seventh Amendments being part of the Constitution by acquiescence for a long time, cannot now be challenged and they contain authority for the Seventeenth Amendment;

(iv) that this Court having now laid down that fundamental rights cannot be abridged or taken away by the exercise of amendatory process in Article 368, any further inroad into these rights as they exist today will be illegal and unconstitutional unless it complies with Part III in general and Article 13(2) in particular;

(v) that for abridging or taking away fundamental rights, a Constituent body will have to be convoked; and

(vi) that the two impugned Acts, namely, the Punjab Security of Land Tenures Act, 1953 (10 of 1953) and the Mysore Land Reforms Act, 1953 (10 of 1953) as amended by Act 14 of 1955 are valid under the Constitution not because they are included in Schedule 9 of the Constitution but because they are protected by Article 31-A, and the President’s assent.‡



As was pointed out in Chapter V above, the majority decisions in Golaknath were overruled by a majority of 7:6 in Kesavananda Bharati v. State of Kerala (1973),* as a result of which the power to amend the Constitution resides in Article 368; Article 13(2) refers only to ordinary and not constitutional law; and Chapter III of the Constitution of India can be amended like any other provision of the Constitution, subject to the caveat that such amendment should not damage the ‘basic structure’ of the Constitution.

j)	The Sixth Schedule: Tribal Areas

13.	Edwingson Bareh v. State of Assam (1966)

In Edwingson Bareh v. State of Assam (1966),† what arose for discussion before a Constitution Bench of the Supreme Court of India was the correct interpretation of paragraphs 20 and 21 of the Sixth Schedule, and the scope of the Governor’s power contained therein. Paragraphs 20 and 21, as they then read, were as follows:


20. Tribal Areas.—(1) The areas specified in Part A and B of the table below shall be the tribal areas within the State of Assam.

(2) The United Khasi-Jaintia Hills District shall comprise the territories which before the commencement of this Constitution were known as the Khasi States and the Khasi and Jaintia Hills district excluding any areas for the time being comprised within the cantonment and municipality of Shillong, but including so much of the area comprised within the municipality of Shillong as formed part of the Khasi State of Mylliem:

Provided that for the purposes of clauses (e) and (f) of sub-para (1) of para 3, para 4, para 5, para 6, sub-para (2), clauses (a), (b) and (d) of sub-para (3) and sub-para (4) of para 8, and clause (d) of sub-para (2) of para 10 of this Schedule, no part of the area comprised within the municipality of Shillong shall be deemed to be within the District.

(2-A) The Mizo district shall comprise the area which at the commencement of this Constitution was known as the Lushai Hills district.

(3) Any reference in the table below to any district other than the United Khasi-Jaintia Hills district and the Mizo district or administrative area shall be construed as a reference to that district or area at the commencement of this Constitution:

Provided that the tribal areas specified in Part B of the table below shall not include any such areas in the plains as may, with the previous approval of the President, be notified by the Governor of Assam in that behalf.

21. Amendment of the Schedule.—(1) Parliament may from time to time by law amend by way of addition, variation or repeal any of the provisions of this Schedule and, when the Schedule is so amended, any reference to this Schedule in this Constitution shall be construed as a reference to such Schedule as so amended.

(2) No such law as is mentioned in sub-para (1) of this paragraph shall be deemed to be an amendment of this Constitution for the purposes of Article 368.



The majority judgment of Gajendragadkar, C.J., on behalf of himself and three other learned judges, held that amendments can be made by the Governor, as a result of which:


For the purpose of dealing with this aspect of the matter in the present appeal, we are prepared to assume that when para 14(2) refers to the Governor, it refers to him as Governor who must act on his own and not be assisted by the advice tendered to him by the Council of Ministers. Even on that assumption, we are unable to see how the procedure followed in the present case can in substance, be said to contravene the substantial requirements of para 14(2). What para 14(2) requires is that before the matter goes to the legislature of the State, the Governor must apply his mind to it and make his recommendations on it. It would be unreasonable to suggest that in considering the report, the Governor is precluded from receiving the assistance of the Council of Ministers before he makes up his mind as to what recommendations should be sent before the legislature of the State. If the Governor thinks that the questions raised by the report should first be considered by the Council of Ministers and then submitted to him, we do not see how it can be said that para 14(2) has not been complied with. On the other hand, if the Governor, in the context, is expected to act as a Constitutional Governor, it would be appropriate that the matter should first be examined by the Council of Ministers and then submitted to him for his own recommendations. However one looks at it, the facts disclosed in the counter-affidavit filed on behalf of the State of Assam unmistakably show that the matter has been considered both by the Governor and the Council of Ministers and they are all agreed that the recommendations of the Commission should be accepted. The criticism that the Governor has not made any recommendations as such, but has merely contented himself with making a short note ‘Seen, thanks’, has, in our opinion, no substance. We have looked at the counter-affidavit filed on behalf of the State of Assam and have examined the other documentary evidence to which our attention was drawn. In the present case, the record clearly shows that the Commission recommended that a new autonomous district should be created, the Governor agreed with the said recommendation, and so did the Council of Ministers. Therefore, we see no reason to interfere with the majority decision of the High Court that the power conferred on the Governor by para 1(3) of the Sixth Schedule has been validly and properly exercised by him.*



Hidayatullah, J. dissented. The learned judge found:


To summarize: under the Fifth Schedule the Governor is the sole legislature for the scheduled areas and the Scheduled Tribes. He makes the regulations after consulting the Tribes Advisory Council and submits them to the President for the latter’s assent. The executive authority of the State extends to the Scheduled areas but the executive authority of the Union extends to giving of directions to the State as to the administration of such areas. These areas are determined by the President by an order and may be altered from time to time by the President by another order but the President cannot alter an order made under sub-para (1) except as laid down in clauses (a), (b) and (c) of the second sub-paragraph. Any amendment of the Schedule must be done by Parliament. I shall now turn to the Sixth Schedule which differs in many significant respects.*
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Three matters are provided here. The first is that the Government may by public notification, apply all or any of the provisions of the Sixth Schedule contained in paras 1—17 to any tribal area specified in Part B of the table quoted by me earlier. The second is that the Governor may exclude from that table any tribal area specified in Part B. Both these powers are subject to prior approval of the President. The third matter is that until the tribal areas in Part B are brought in line with the autonomous districts, the administration must be carried on by the Governor in his discretion as the agent of the President, in the same manner as if those areas were Union territory. These provisions show that in respect of the tribal areas in Part B the Governor acts for himself when carrying on the administration and any change as contemplated by clauses (a) and (b) of sub-para (1) of para 18 must receive prior approval of the President. The State Executive or the legislature have no say in the matter.†
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It will be noticed that the Governor’s powers under sub-para 3 of para 1 are to include or to exclude any area from Part A of the Table. These are clauses (a) and (b) of this sub-paragraph. Then the powers are to create a new autonomous district [clause (c)], to increase [clause (d)] or diminish [clause (e)] the area of any autonomous district, unite two or more autonomous districts or parts thereof so as to form one autonomous district [clause (f)], define the boundaries of an autonomous district [clause (g)]. Powers in clauses (a), (b) and (g) are not subject to the proviso and the Commission under para 14 need not be consulted before taking action under them. Action taken under clauses (a), (b) and (g) need not be reported to the legislature of the State. I shall have something to say about it later because unless clauses (a) and (b) are also considered it is not possible to interpret the other clauses.*



Hence, the learned judge concluded:


The notification issued by the Governor is not under clauses (a) and (b) but that hardly makes any difference. It does not amend para 20 or the Table. No doubt when all proper motions have been gone through the United Khasi-Jaintia Hills district will be cut down by excluding the Jowai Sub-Division and the Jowai Sub-Division will emerge as an autonomous district. But one such step and the final step must be to amend the Sixth Schedule. That can only be amended by Parliament under the powers granted by para 21. If the notification alone did that there would be antinomy between the notification and the Schedule. Para 21 says that Parliament may amend the Schedule by way of addition, variation and repeal. In my opinion this power still remains to be exercised to complete the chain of steps necessary to alter the autonomous districts, the names and areas of which are laid down by Parliament. The Governor’s notification is no doubt one of the means of achieving the change but the effectiveness can only be given by Parliament. No wonder that on three previous occasions Parliamentary power was in fact exercised. Sub-para 2(a) was added by Parliament. At that time consequential changes were also made in sub-para (3) and Item 3 of Part A of the Table was also changed. It is to be noticed that there is a difference between para 6(2) of the fifth Schedule and para 1(3) of the Sixth Schedule. The former authorizes the President to include in his order such incidental and consequential provisions as may appear to him to be necessary and proper. As this extra jurisdiction is missing the Governor acting under the Sixth Schedule can only draw up a notification. He cannot do anything more. Till Parliamentary legislation follows, the final and effective step is wanting in the purported action. It is as if the key stone is missing.†



B.	THE INTERPRETATION OF STATUTES

14.	Ballavdas Agarwala v. Shri J.C. Chakravarty (1960)

In Ballavdas Agarwala v. Shri J.C. Chakravarty (1960),* a question arose as to whether the authority to initiate prosecution under the Calcutta Municipal Act, 1923, could be delegated. The majority judgment delivered by S.K. Das, J., on behalf of himself and A.K. Sarkar, J., held that the health officer was not empowered, as the duly delegated authority, to institute criminal proceedings against the appellant on the date on which he made the complaint. Hidayatullah, J. differed. After referring to the certificate of the health officer, and the notifications issued under Section 537 of the Calcutta Municipal Act, 1923, in his application to the Howrah municipality, the learned judge held:


Delegation of administrative powers is one thing, and delegation of power to do some specific act or acts is quite another. The general order in favour of the Vice-Chairman (No. I) would not cut down the special orders of the Chairman. The general order cannot be read as special, because generalia verba sunt generaliter intelligenda, and generalities never derogate from specialities. It only granted the residuary powers which were not covered by the special delegations from time to time. No doubt, the word used is ‘all’, but the whole intent and purpose of the delegation must be borne in mind. Qui haeret in litera haeret in cortice. (Broome’s Legal Maxims, 9th Edn., p. 443.) The rules of interpretation of statutes only follow rules of interpretation of deeds and instruments and not vice versa.†



In Mangulal Chunilal v. Manilal Maganlal and Anr. (1968),‡ the dissenting judgment was referred to on a point where there was no difference in opinion between the dissent and the majority, as follows:


The learned counsel for the appellant says that since the decision of the Bombay High Court in State v. Manilal Jethalal [(1953) 55 BLR 377-379] no other decision has taken any other view and we should not disturb the view which has prevailed since that decision. We are unable to accept this contention. This is not a case where a series of decisions have taken a particular view and that view has been widely accepted and various rights have accrued to parties acting on that view. A person who files a complaint under the Act must show that he has the authority to file that complaint and that authority cannot be conferred upon him by an erroneous interpretation long acquiesced in. This Court held in Ballavdas Agarwala v. J.C. Chakravarty that a complaint under the Calcutta Municipal Act, 1923, could only be filed by the authorities mentioned therein and not by an ordinary citizen. Similarly, here it seems to us that only the authorities mentioned in Section 481, read with Section 69 can launch proceedings against persons charged with offences under the Act or the rules, regulations or bye-laws made under it. This Court noticed the decision of the Bombay High Court in Manilal Jethalal case in Ballavdas Agarwala v. J.C. Chakravarty and observed:

‘The decision proceeded, however, on a somewhat wide meaning given to the words ‘take proceedings’ that part of the decision, as to the correctness of which we say nothing, does not concern us here, because the words used in Section 537 of the Calcutta Municipal Act are different.’

We may mention that Hidayatullah, J., observed at p. 764 in Ballavdas Agarwala case:

‘An officer of the municipality must himself perform his duties created by statute or bye-law. He cannot delegate them to others, unless expressly authorized in this behalf. The Act does not so empower the officers to delegate their functions in their turn, and thus an officer to whom the power is delegated by the Chairman must perform them himself.’

We agree with the above observations of Hidayatullah, J. On this point there does not seem to have been any difference of opinion between him and the majority; he differed only on the question whether on the facts in that case there was in fact a delegation or not.*



15.	Commissioner of Income Tax, Bombay City 1, Bombay v. M/s Narsee Nagsee and Co., Bombay (1960)

In Commissioner of Income Tax, Bombay City 1, Bombay v. M/s Narsee Nagsee and Co., Bombay (1960),* Sections 11(1) and 14 of the Business Profits Tax Act, 1947, came up for consideration. The said sections are set out hereinbelow:


11. (1) The Income Tax Officer may, for the purposes of this Act, require any person whom he believes to be engaged in any business to which this Act applies, or to have been so engaged during any chargeable accounting period, to be otherwise liable to pay business profits tax, to furnish within such period, not being less than forty five days from the date of the service of the notice, as may be specified in the notice, a return in the prescribed form and verified in the prescribed manner setting forth (along with such other particulars as may be provided for in the notice) with respect to any chargeable accounting period specified in the notice the profits (and taxable profits) of the business or the amount of deficiency, if any, available for relief under Section 6.

14. If, in consequence of definite information which has come into his possession, the Income Tax Officer discovers that profits of any chargeable accounting period chargeable to business profits tax have escaped assessment, or have been under-assessed, or have been the subject of excessive relief, he may at any time within four years of the end of the chargeable accounting period in question serve on the person liable to such tax a notice containing all or any of the requirements which may be included in a notice under Section 11 and he may proceed to assess or reassess the amount of such profits liable to business profits tax, and the provisions of this Act shall, so far as may be, apply as if the notice were a notice issued under that section.



The majority judgment of Kapur, J. held that the expression ‘profits escaping assessment’ in Section 14 would apply also to cases where a notice was received by the assessee which resulted in no assessment, under assessment, or excessive relief, as also to cases where, due to any reason, no notice was issued to the assessee at all. Hidayatullah, J. differed. The learned judge referred to the relevant provisions of the Act and then held:


In this view of the scheme of the Act and the clear words of Section 11(1), it seems difficult to put a limit of time because one is contained in Section 14 in respect of profits escaping assessment. No doubt, both the sections must be construed harmoniously; but as was observed by Sir Lawrence Jenkins in Mohammed Sher Khan v. Raja Sethswami Dayal the provisions of one section cannot be used to defeat those of another, unless it is impossible to effect reconciliation between them. Equally both sections must not be made to operate in the same field. In the Act with which we are concerned, reconciliation is only possible if the words of Section 11(1) and Section 14 are given meanings without importing certain implications from one into the other, and the only way different fields can be found is to read them differently. The interpretation of the High Court, if I may figuratively describe it, makes the two sections march hand in hand during the four years which ex facie could not have been intended, as one section depends upon the entertainment of belief and the other section requires definite information leading to a positive discovery.*
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To summarize, therefore, though it is possible to make the chargeable accounting period correspond to the ‘previous year’ under the income tax law, there is no method by which the conception of an assessment year can be brought in. To say that Section 11 operates for full four years is to find not an ‘assessment year’ but an ‘assessment period’. During the course of those four years, the tax would be realizable under Section 11, because the assessment period could not be said to be over. But then, there would be no room for the operation of Section 14, particularly where it speaks of ‘escaped assessment’. During the whole of the four years, there would never be any escaped assessment, and there would be no further time available for the operation of Section 14. Even on this reasoning, some meaning other than what prevails under the Income Tax Act will have to be given to the same words by the compulsion of the language employed in Sections 11 and 14. On the reasoning of the High Court, the whole of the period of four years would be the ‘assessment period’. It would begin at the end of the chargeable accounting period and end after the lapse of four years. It would embrace all the chargeable accounting periods within reach. But then, Section 14 also operates in the same manner and for the same time. This construction renders Section 14 otiose.*



16.	Calcutta Discount Company Limited v. Income-Tax Officer, Companies District (1961)

The judgment in Calcutta Discount Company Limited v. Income-Tax Officer, Companies District (1961)† dealt with ‘income escaping assessment’ as a result of non-disclosure of material facts by the assessee, under Section 34(1)(a) read with the explanation thereto of the Income Tax Act, 1922. Section 34(1)(a) and the explanation thereto read as follows:


‘34. Income escaping assessment.—(1) If—

(a)the Income Tax Officer has reason to believe that by reason of the omission or failure on the part of an assessee to make a return of his income under Section 22 for any year or to disclose fully and truly all material facts necessary for his assessment for that year, income, profits or gain chargeable to income tax have escaped assessment for that year, or have been under-assessed, or assessed at too low a rate, or have been made the subject of excessive relief under the Act, or excessive loss or depreciation allowance has been computed, or



* * *


Explanation.—Production before the Income Tax Officer of account-books or other evidence from which material facts could with due diligence have been discovered by the Income Tax Officer will not necessarily amount to disclosure within the meaning of this section.’



The majority judgment delivered by Das Gupta, J. held that the Explanation to Section 34(1)(a) does not enlarge the scope of the section. This being so, it is enough that the assessee produces all relevant account books and other documents, it not being necessary that the assessee must also thereafter disclose specific items or portions in addition. The majority also held that proper inferences of fact and law that are derivable from the books and other documents are for the income tax officer to derive, it being not necessary for the assessee to point them out.

Hidayatullah, J. differed. In his judgment, the explanation to the section makes it clear that it is necessary that a full and true disclosure be made, and if some material fact necessary for the assessment lies embedded in the evidence which the assessee can uncover but does not, he cannot be said to have made such a full disclosure. The learned judge put it thus:


The contention of the appellant Company is that all the facts necessary to be disclosed were, in fact, disclosed, that it was not required further to concede that it was trading in shares, which was a matter of inference, from’ the proved facts, for the Income Tax Officer to draw, and that there was thus no question of any non-disclosure. This argument overlooks the addition of the Explanation to the section, which explains clause (a) of the first sub-section. It reads:

‘Explanation.—Production before the Income Tax Officer of account-books or other evidence from which material facts could with due diligence have been discovered by the Income Tax Officer will not necessarily amount to disclosure within the meaning of this section.’

This means quite clearly that the mere production of evidence is not enough, and that there may be an omission or failure to make a full and true disclosure, if some material fact necessary for the assessment lies embedded in that evidence which the assessee can uncover but does not. If there is such a fact, it is the duty of the assessee to disclose it.*
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The following example explains the meaning. Taking the present case, I set below two statements, one involving full disclosure and a contention, and the other, only a contention with a material fact suppressed:

‘(1) We are a trading company and our business is according to our memorandum of association ‘to acquire, hold, exchange, sell and deal in shares, stocks etc’. These sales, however, were not business sales but only change of investments into trustee securities as decided by the trustees.

(2) We changed industrial shares into trustee securities because ‘in or about 1934, the trustees decided to convert the Indian Industrial shares held by the appellant into trustee securities’.’

If the first is decided in favour of the assessee, there is an inference or decision by the Income Tax Officer from a full and true disclosure. If the second is decided in favour of the assessee, the question would arise if there was full and true disclosure.*

Justice Hidayatullah’s dissent was relied upon in Indo-Aden Salt Mfg. and Trading Co. Pvt. Ltd. v. CIT, Bombay (1986)† as follows:




7. The assessee’s contention is that the ITO could have found out the position by further probing. That, however, does not exonerate the assessee to make full disclosure truly. The explanation 2 to Section 147 of the Act makes the position abundantly clear. The principles have also been well settled and reiterated in numerous decisions of this Court. See Hazi Amir Mohd. Mir Ahmed v. CIT and ITO v. Lakhmani Mewal Das. Hidayatullah, J. as the learned Chief Justice then was, observed in Calcutta Discount case that mere production of evidence before the Income Tax Officer was not enough, that there may be omission or failure to make a true and full disclosure, if some material for the assessment lay embedded in the evidence which the revenue could have uncovered but did not, then, it is the duty of the assessee to bring it to the notice of the Assessing Authority. Assessee knows all the material and relevant facts—the Assessing Authority might not. In respect of the failure to disclose, the omission to disclose may be deliberate or inadvertent. That was, immaterial. But if there is omission to disclose material facts, then, subject to the other conditions, jurisdiction to reopen is attracted. It is sufficient to refer to the decision of this Court in Calcutta Discount case where it had been held that if there are some primary facts from which reasonable belief could be formed that there was some non-disclosure or failure to disclose fully and truly all material facts, the ITO has jurisdiction to reopen the assessment. This position was again reiterated by this Court in Malegaon Electricity Co. (P) Ltd. v. CIT [(1970) 2 SCC 431].



This paragraph muddies the waters, inasmuch as Hidayatullah J.’s judgment was not restricted to the non-disclosure of primary facts, but to the non-disclosure of all facts which are otherwise within the special knowledge of the assessee, failure to disclose then being sufficient to reopen an assessment. Hidayatullah J.’s dissent was also referred to in Indian Oil Corp. v. ITO (1986)* as follows:


26. To confer jurisdiction under clause (a) of Section 147 of the Act beyond the period of four years but within a period of eight years from the end of the relevant year under Section 148 of Assessment Year, two conditions were required to be fulfilled: first is that the Income Tax Officer must have reason to believe that the income profits or gains chargeable to tax had been under assessed or escaped assessment; the second was that he must have reason to believe that such escapement or underassessment was occasioned by reason so far as relevant for the present purpose to disclose fully and truly all material facts necessary for the assessment of that year. Both these conditions are conditions precedent to be satisfied. See in this connection the observations of this Court in Calcutta Discount Co. Ltd. v. ITO. The obligation, therefore, of the assessee primarily was to disclose fully and truly all material and relevant facts; that the obligation was only of disclosing the basic facts but not obligation to disclose what inference had to be drawn from such facts. It was further observed by Hidayatullah, J. as the learned Judge then was, that the mere production of evidence before the Income Tax Officer was not enough and there might be an omission or failure to make a full and true disclosure, if some material for the assessment lay embedded in that evidence which the assessee could uncover but did not. If there was such a fact, it was the duty of the assessee according to the said learned Judge to disclose it. There was difference of opinion amongst the learned Judges in that case on certain aspect but for the purpose of this appeal, it is not necessary to refer to the same.



17.	Mahesh Anantrai Pattani v. Commissioner of Income-Tax, Bombay North, Ahmedabad (1961)

In Mahesh Anantrai Pattani v. Commissioner of Income-Tax, Bombay North, Ahmedabad (1961),* Explanation 2 to Section 7(1) of the Indian Income Tax Act, 1922, came up for consideration before the court. The relevant portions of the said section read as follows:


7. (1) The tax shall be payable by an assessee under the head ‘Salaries’ in respect of any salary or wages, any annuity, pension or gratuity and any fees, commissions, perquisites or profits in lieu of, or in addition to, any salary or wages, which are due to him from, whether paid or not or are paid by or on behalf of . . . any private employer. . . .



* * *


Explanation 2.—A payment due to or received by an assessee from an employer or former employer or from a provident or other fund, is to the extent to which it does not consist of contributions by the assessee or interest on such contributions a profit received in lieu of salary for the purpose of this sub-section, unless the payment is made solely as compensation for loss of employment and not by way of remuneration for past services;



The majority judgment of Kapur, J., on behalf of J.C. Shah, J. and himself, held that on the facts of the case, the sum of Rs 5 lakh was given to the assessee not as a payment in consideration of services rendered by him as the dewan of a princely state (Bhavnagar) by the ex-ruler of the state, but merely as a gift in token of the maharaja’s affection and regard for him. This being so, it was not liable to be assessed to tax under the said section. Hidayatullah, J. differed. After setting out the section, the learned judge held:


Sarkar, J. also referred to the observations of Lord Ashbourne in Blakiston v. Cooper which were:

‘It was suggested that the offerings were made as personal gifts to the Vicar as marks of esteem and respect. Such reasons no doubt played their part in obtaining and increasing the amount of the offerings, but I cannot doubt that they were given to the vicar as vicar and that they formed part of the profits accruing by reason of his office.’,

and concluded as follows:

We have no doubt in this case that the imparting of the teaching was the causa causans of the making of the gift; it was not merely a causa sine qua non.*
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In my opinion, the case of this Court concludes the matter, and the Tribunal was within its rights in accepting one piece of evidence in preference to another, and the finding on the evidentiary value of the letter of the Maharaja was a matter essentially for the Tribunal to decide finally. I thus agree with the High Court in the answer which it gave, in agreement on facts with the Tribunal, and the reasons for which the answer was given.†

18.	Haridas Mondal v. Ananth Nath Mittra (1961)

In Haridas Mondal v. Ananth Nath Mittra (1961),‡ Section 36 of the Bengal Money-Lenders Act, 1940, came up for consideration before the court. The relevant provisions under the said section read as follows:




36(1): Notwithstanding anything contained in any law for the time being in force, if in any suit to which this Act applies, or in any suit brought by a borrower for relief under this section whether heard ex parte or otherwise, the Court has reason to believe that the exercise of one or more of the powers under this section will give relief to the borrower, it shall exercise all or any of the following powers as it may consider appropriate. . . .

(2) If in exercise of the powers conferred by sub-section (1) the Court reopens a decree, the Court—

(a) shall, after affording the parties an opportunity of being heard, pass a new decree in accordance with the provisions of this Act may award to the decree-holder such costs in respect of the reopened decree as it thinks fit,

(b) shall not do anything which affects any right acquired bona fide by any person, other than the decree-holder, in consequence execution of the reopened decree,

(c) shall order the restoration to the judgment-debtor of property, if any, of the judgment-debtor acquired by the decree in consequence of the execution of the reopened decree as may be possession of the decree-holder on the date on which the decree reopened,

(d) shall order the judgment-debtor to pay to the decree in such number of instalments as it may think fit, the whole and the new decree passed under clause (a), and

(e) shall direct that, in default of the payment of any instalment ordered under clause (d), the decree-holder shall be put into possession, of the property referred to in clause (c) and that the amount for which the decree-holder purchased such property in execution of the reopened decree shall be set off against so much of the amount of the new decree as remains unsatisfied.’



* * *


(6) Notwithstanding anything contained in any law for the time being in force,—

(a) the Court which, in a suit to which this Act applies passed a decree which was not fully satisfied by the first day of January, 1939, may exercise the powers conferred by sub-sections (1) and (2)—

(i) in any proceedings in execution of such decree, or

(ii) on an application for review of such decree made within one year of the date of commencement of this Act, and the provisions of Rules 2 and 5 of Order 47 of the First Schedule to the Code of Civil Procedure, 1908, shall not apply to any such application;

(b) any Court before which an appeal is pending in respect of a decree referred to in clause (a) may either itself exercise the like powers as may be exercised under sub-sections (1) and (2), or refer the case to the Court which passed the decree directing such Court to exercise such powers, and such Court shall after exercise thereof return the record with the additional evidence, if any, taken by it and its findings and the reasons therefor to the appellate court and thereupon the provisions of Rule 26 of Order XLI of the First Schedule to the Code of Civil Procedure, 1908, shall apply.



The majority judgment of Shah, J., delivered on behalf of himself and Kapur, J., held that the said section contemplated the filing of one, and not successive, suits for the reopening of transactions, including decrees in order to obtain relief under the act. The majority opinion held that if in such a suit the borrower had failed to seek the entire relief that he was entitled to, he would be precluded from seeking that relief in another suit, following the principles underlying Order 2, Rule 2 of the Code of Civil Procedure, 1908, as also the principle of res judicata. Hidayatullah, J. differed. He held:


Thus, the question is whether the respondent was precluded from bringing the suit. The suit could be barred under Section 11 or Order 2 Rule 2 of the Code of Civil Procedure, or by the application of the principle of constructive res judicata, because of waiver, estoppel or the equitable principle of approbation and reprobation. The opening words of sub-section (1) and again of sub-section (6) of Section 36 are:

‘Notwithstanding anything contained in any law for the time being in force,’

and they are apt to put out of consideration both Section 11 and Order 2 Rule 2 of Code of Civil Procedure. Waiver and the equitable doctrine of approbation and reprobation can apply only if a right were given up. They can have no application where the question is not so much of a right of a party as of the duty of Court under the Act. The Court was moved, and had to do its duty. If it can be moved a second time by another proceeding, neither those principles nor the principle of constructive res judicata can apply.

The remedies which are enjoined by the Act are not exclusive of another, either expressly or by necessary intendment. As the law stands Court could take action to enforce it at almost any stage of the procedure between the parties commenced by the creditor, and, in addition, in procedure or a suit commenced by the borrower. The intention of the law is clearly manifest that borrowers must be protected.*
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In my opinion, the order of the Divisional Bench of the Calcutta Court, with respect, is correct, and to hold otherwise is to decline to given to the protection, which the Act has sedulously erected in favour of borrower and against rapacious money-lenders. I find myself in such complete agreement with the judgment impugned, that I do not find it necessary to cover the same ground.†



19.	Lord Krishna Sugar Mills v. Municipal Committee, Saharanpur (1966)

In Lord Krishna Sugar Mills v. Municipal Committee, Saharanpur (1966),‡ Rule 8(a) of the Saharanpur Municipality Rules for Tolls, 1949, came up for consideration. Rule 8(a) reads as follows:


If the person in charge of any motor lorry laden with taxable goods declares in writing to the moharrir at the import barrier that the goods he is importing into the limits of the Municipality are meant for immediate export from such limits without sorting and change of bulk, the moharrir shall issue a transit pass in Form 61 of the MAC to such person in charge of the motor lorry, who shall present the same together with the motor lorry carrying the goods covered thereby to the moharrir at the barrier of export within half an hour from the time of issue of the transit pass.



The majority judgment of Wanchoo, J., delivered on behalf of himself and three other learned judges, held that in light of the crucial words ‘meant for immediate export’, the rule contemplates that the goods must leave municipal limits as soon as possible without any sorting, or change of bulk that is in the same vehicle, and accordingly, their passing through the export barrier is taken to show that they are going out of the municipal limits. This being so, toll tax would be payable. Hidayatullah, J. differed. He held:


In so far as the Municipality is concerned it satisfies itself that the goods have passed out of the municipal area and are not likely to re-enter without paying toll. The rule must be applied in a fair and equitable manner and one of the cardinal principles of law is that law does not expect, nor does it compel, a man to do that which he cannot possibly perform. The goods may not be for ‘immediate’ export but they are meant for export and are in fact exported. The word ‘immediately’ must be, in the circumstances, understood as allowing a reasonable time for export. See Maxwell on the Interpretation of Statutes (11th Edn.) p. 341, where the following passage occurs:

‘When a statute requires that something shall be done forthwith, or ‘immediately’ or even, instantly, it would probably be understood as allowing a reasonable time for doing it. . . .’

The Mills cannot take the goods out of the municipal area on their own when they have passed through an export barrier into the railway yard. Having done everything that can possibly be done the law does not compel them to do more. I may mention here that in the Central India Spinning and Weaving and Manufacturing Co. Ltd., Empress Mills, Nagpur v. Municipal Committee, Wardha this Court allowed refund in respect of goods entering a municipal barrier but passing out of the municipal limits in the same trucks, even though there was no provision for a declaration or a transit pass or an export barrier. It was pointed out what the words ‘import’ and ‘export’ meant in such a context. The word ‘import’, it was held, was not merely bringing into but something more i.e. incorporating and mixing up of the goods imported with the mass of the property and ‘export’, it was also held, had reference to taking out of goods which had become part and parcel of the mass of the property in the local area. Goods in transit were, therefore, held to be neither imported nor exported. It was on this ground that goods which are on trains in municipal area were held neither to be imported nor exported. The present case is even stronger.

In my judgment, the Municipality by its own arrangement, regards the station yard as being outside its export barrier. If the same goods are brought in again the next day or the day after, they will bear the tax at the import barrier. No plea, I am sure, will be heard that these goods had paid the toll at the other end of Saharanpur Municipality and were within the municipal limits all the time. The import barrier will be treated a toll barrier even for these goods.*



C.	MISCELLANEOUS SUBJECTS

a)	Contract

20.	Bhagwandas Goverdhandas Kedia v. M/s Girdharilal Parshottamdas and Co. & Others (1966)

Bhagwandas Goverdhandas Kedia v. M/s Girdharilal Parshottamdas and Co. & Others (1966)† has been discussed in detail in Chapter III above.

b)	Compulsory Sale

21.	M/s New India Sugar Mills Ltd. v. Commissioner of Sales Tax, Bihar (1963)

M/s New India Sugar Mills Ltd. v. Commissioner of Sales Tax, Bihar (1963)‡ has been fully considered in Chapter IV above. It is one of Hidayatullah, J.’s great dissents, and was ultimately approved and became the law in Vishnu Agencies (Pvt.) Ltd. Etc. v. Commercial Tax Officer & Ors. (1978).*

c)	Enforcement of Foreign Judgments

22.	R. Viswanathan v. Rukn-Ul-Mulk Syed Abdul Wajid (1963)

In R. Viswanathan v. Rukn-Ul-Mulk Syed Abdul Wajid (1963),† what arose for consideration before the court was whether the judgment of the Mysore High Court—delivered at a time when it was governed as a princely state—could be validly enforced by the Madras High Court. After going into the rules of private international law in some detail, the majority judgment of Shah, J., speaking on behalf of himself and S.K. Das, J., held that the Madras High Court was right in decreeing the plaintiff’s suit for possession with respect to immovable property in Madras, and dismissing it with respect to movable properties. It was held that the judgment of the Mysore High Court was not conclusive between the parties in the Madras suit with respect to immovable properties in Madras, but was conclusive only with respect to the shares of a company that was registered in the state of Madras. The majority judgment held that the Mysore courts were not competent to give a binding judgment in respect of immovable property situated in the state of Madras. The majority also found no infraction of the rule against bias, or breach of natural justice on the facts of the case. Hidayatullah, J. dissented in part. According to him, three points arose for consideration in the case, as follows:


Though these appeals were argued at considerable length the points were only two. They are: I. the application of Section 13 of the Code of Civil Procedure from these view points viz. (1) violation of the principles of natural justice, (2) bias and interest of some of the Judges constituting the Full Bench, (3) competence of the Mysore Courts as to the controversy between the parties and the extent of that competence; and II. whether Ramalingam died in jointness and whether the estates left by him including his businesses belong to the joint family, the sons of Ramalingam being the survivors.*



Section 13 of the Code of Civil Procedure was then set out, and it was held that the refusal to grant an adjournment by the full bench cannot lead to the conclusion that the principles of natural justice were violated, so as to bring the judgment within the ban of Section 13(d), as follows:


The conduct of a case is a matter ordinarily for the Court hearing it. All that is stated is that the sons of Ramalingam were hustled and not granted some adjournments, when they asked for them. Whether a particular prayer for adjournment ought to have been granted is hardly a question for another court to decide. In this case, the conduct of the sons of Ramalingam cannot be said to be entirely correct. It is a matter of record that from the moment the names of Judges of the Full Bench were announced they had no desire to have the case heard and decided by them. Admittedly, they made applications to the Maharaja and Dewan for the appointment of ad hoc Judges. The attempt to get the appeals adjourned was based on two reasons: firstly, to avoid the presiding Judges, or at least two of them, and secondly, to enable Sir Alladi Krishnaswami Ayyar to appear for them. The attempt to secure adjournments was not only to suit their Senior Counsel but also to play for time to get other Judges appointed, if possible. As to the Senior Counsel, it is enough to say that there were other counsel in the case, but the sons of Ramalingam asked them to withdraw from the case. This was not done bona fide but merely to force the court to grant an adjournment it had earlier refused. In my judgment, the sons of Ramalingam had long notice of the date of hearing, and if they wished to engage other counsel, they had ample time and opportunity to do so. It was argued that the appeals were adjourned once by the Full Bench to accommodate counsel for the executors, but when Sir Alladi asked for an adjournment, it was refused. It was said that this showed a double standard. It is common knowledge that an adjournment is sometimes given, because it is asked betimes but not another, if delayed. All Courts do that. Perhaps, the Full Bench might well have granted an adjournment for a short time specially as the sons of Ramalingam were nervous about the result of their appeals. But I do not consider that I shall be justified in reaching the conclusion that by the refusal, the principles of natural justice were violated, when I notice that three other counsel were already briefed in the appeals and one of them had argued them before the Divisional Bench. I am thus of opinion that it cannot be held that the principles of natural justice were violated so as to bring the judgment within the ban of clause (d) of Section 13 of the Code.*



Coming to a case where one judge expresses a view on a Division Bench and then sits on the full bench where the said judge’s view is itself open to question, the learned judge held that if the practice of the court shows that this happened frequently, because it was a small court, it would not be violative of Section 13, as follows:


The next contention is that Balakrishniah, J., sat on the Full Bench after expressing his views on the merits of the appeals in a long and considered judgment. It was contended that this deprived the sons of Ramalingam of a proper hearing before a Judge who had not made up his mind already. There is considerable room for doubt on this point. There have been several cases before, in which Judges who have made a reference to a larger Bench have sat on the Bench, even though they had earlier expressed an opinion. Some of them have also changed their views later. Here again, the practice of the Court must receive some attention. The learned Attorney General drew our attention to three cases of the Mysore High Court in which precedents are to be found. He also drew our attention to cases from the other High Courts in India and of some courts abroad. In some of the foreign cases, judges have sat in a Bench hearing the case, after decision by them, in appeal or rehearing. Of course, one need not go so far as that in our country, though in cases under clause 26 of the Letters Patent of the Chartered High Courts, Judges who have presided over Sessions Trials have sat at the rehearing after the certificate of the Advocate-General. Examples of both kinds of cases are to be found in the Law Reports:See Emperor v. FatehchandAgarwalla, Emperor v. Barendra Kumar Ghose. The learned Attorney General drew our attention to the Encyclopaedia of Laws and Precedents (1906), Vol. 23, p. 588 and American Jurisprudence (1958), Vol. 30A, p. 76, para 187 and Williams Cramp & Sons v. International Curtis Marine Turbine Co. and Rex v. Lovergrove. In some of the earlier cases, the practice was quite common due to the smallness of the number of Judges: See, for example, Rohilkhand & Kumaon Bank v. Row, Queen Empress v. Saminada Chetti, Seshadri Ayyangar v. Nataraja Ayyar. There is no law to prohibit this, and in a small Court with limited number of Judges, this may be unavoidable. It is not to be expected that ad hoc Judges would be appointed every time such a situation arises. But what we have to guide ourselves by is the practice obtaining in the Court, with which we are dealing. If the practice there was common and inveterate, no litigant can be said to apprehend reasonably that he would not get justice. There are no less than four cases of the Mysore High Court in which a similar procedure was followed, in addition to those already cited. In my opinion, in view of the strength of the Court and the practice in vogue, the Judgment of the Full Bench cannot, on this circumstance, be described as against the principles of natural justice.*



In an important passage on judicial conduct, the learned judge stated:


The rule of law about judicial conduct is as strict, as it is old. No Judge can be considered to be competent to hear a case in which he is directly or indirectly interested. A proved interest in a Judge not only disqualifies him but renders his judgment a nullity. There is yet another rule of judicial conduct which bears upon the hearing of case. In that, the Judge is expected to be serene and even-handed, even though his patience may be sorely tried and the time of the Court appear to be wasted. This is based on the maxim which is often repeated that justice should not only be done but should be seen to be done. No litigant should leave the Court feeling reasonably that his case was not heard or considered on its merit. If he does, then justice, even though done in the case, fail in the doing of it.*



The learned judge observed that hostile remarks made by a judge which do not have the effect of unreasonably obstructing the flow of an argument cannot lead to the conclusion that there was no fair hearing, as follows:


The same conclusion is also reached, when one examines the allegations about the conduct of Balakrishniah, J. There too, the allegations are in affidavits. These allegations are that Balakrishniah, J., made hostile remarks against the case of the sons of Ramalingam, while hearing the appeal with Kandaswami Pillai, J. If every remark of a Judge made from the Bench is to be construed as indicating prejudice, I am afraid most Judges will fail to pass the exacting test. In the course of arguments, Judges express opinions, tentatively formed, sometimes even strongly; but that does not always mean that the case has been prejudged. An argument in court can never be effective if the Judges do not sometimes point out what appears to be the underlying fallacy in the apparent plausibility thereof, and any lawyer or litigant, who forms an apprehension on that score, cannot be said to be reasonably doing so. It has frequently been noticed that the objection of a Judge breaks down on a closer examination, and often enough, some Judges acknowledge publicly that they were mistaken. Of course, if the Judge unreasonably obstructs the flow of an argument or does not allow it to be raised, it may be said that there has been no fair hearing.

The remarks of Balakrishniah, J., which have been quoted in the case, do not bear that suggestion. He seemed to have formed opinions as the arguments proceeded, and if he had kept them to himself, there would have been no complaint. It is because they were expressed that there is one. No doubt, he expressed his opinion in the judgment and then sat on the Full Bench. But I have explained already that due to the retirement of Kandaswami Pillai, J., the incompetence of one other learned Judge who had acted as a lawyer, the choice was between him and Puttaraja Urs, J. Perhaps, that would have been equally objected to on the other side, as subsequent events disclosed. In any case, there was to be a rehearing, and if the Chief Justice included Balakrishniah, J., following the inveterate practice of his Court, it is too much to say that the judgment was coram non judice, or the principles of natural justice were violated. The further contention that Balakrishniah, J., had rendered himself a witness because the terms of compromise were discussed before him, loses all significance in the face of the order that the compromise, if any, could not be recorded in the interest of the estate.*



The learned judge then went into the immovable properties situated in Madras. It was then held:


It was argued that the subject-matter of the suit in Madras was immovable property over which the Mysore court did not and could not exercise jurisdiction. Reference was made to Dicey’s Conflict of Laws and Castrique v. Imrie to show that only the Courts of the Country where immovable property is situated have jurisdiction and the lex situs is applicable. In Castrique v. Imrie the question really was whether the sale of a chattel (a ship) in satisfaction of a claim against the chattel itself was binding on certain parties who had not submitted to the jurisdiction of the French courts and it was held that a judgment ordering such sale was a judgment in rem if the chattel at that time was in the territory of the foreign State. The ship in question had taken provisions on board for which payment was demanded and the action in the French Tribunals was taken against the Commander Benson who was required to pay ‘par privilege sur ce Navire’. Of course the owner clause or Castrique the purchaser did not appear before the French Tribunals but jurisdiction of the French Tribunals was founded on the presence of the ship in French waters at Havre. Such question can hardly arise in respect of immovable property because the courts of the country where the immovables are situated can alone have the jurisdiction and no foreign court can decide the dispute or enforce it effectively.*
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The rule in the above case would have made the decree of the Mysore High Court a nullity if the Mysore High Court had decided an issue about immovable property in Madras. But the Mysore High Court did not decide any such question. It decided a question of the status of Ramalingam and the ownership of the Kolar Gold Fields business with complete jurisdiction between the same parties litigating under the same title. That decision must be viewed in the Madras suit as a conclusive adjudication. The Madras Court could not decide the question of the ownership of the Kolar Gold Fields business de novo and as ancillary to that decision determine the right to the property in Madras. Of course the Madras Court was free to try other questions and consider other defences such as why the judgment of the Mysore High Court was not applicable to the properties before it; but the fundamental question of ownership of the Kolar Gold Fields business, it could not try over again. In my opinion, even the evidence led in the Madras suit to reopen that question was inadmissible though evidence to prove bias interest etc. on the part of the learned Judges was properly allowed to be led. It was not open to the Madras High Court to try the question of Ramalingam’s status de novo and that part of the decision must be treated as without jurisdiction. I am therefore not entering into that question nor considering the evidence.†



So far as movable property in the form of shares was concerned, the learned judge held:


It only remains to consider the argument in relation to the shares of the Indian Sugars and Refineries Ltd. It was contended that the shares must be deemed to be situated where they could be effectively dealt with and that was Madras, where the Head Office of the Company was situated. Learned counsel relied upon some English cases in support of his contention. It is not necessary to refer to those cases. The situs of shares between the Company and the shareholders is undoubtedly in the country where the business is situated. But in a dispute between rival claimants both within the jurisdiction of a court over shares the court has jurisdiction over the parties and the share scrips which are before the court. The Mysore court was in this position. Between the rival claimants the Mysore High Court could order the share scrips to be handed over to the successful party and if necessary could order transfer of the shares between them and enforce that order by the coercive process of the law. It would be a different matter if the Company refused to register the transfer and a different question might then have arisen; but we are told that the Company has obeyed the decision and accepted the executors as the shareholders. The judgment of the Mysore courts on the ownership of the shares is ancillary to the main decision. It is therefore not necessary for me to consider the argument of Mr Desai that jurisdiction attaches on the principle of effectiveness propounded by Dicey, but which has been criticized by the present editors of his book and by Cheshire. In my opinion, this controversy does not arise in this case, which must be decided on the plain words of Section 13 of the Code of Civil Procedure.

For the reasons above given I would dismiss the appeal of the sons of Ramalingam (Civil Appeal No. 277 of 1958) and allow that of the executors (Civil Appeal No. 278 of 1958), dismissing CS No. 214 of 1944 with costs throughout. In the light of what I have decided I would have considered the remaining appeals and passed appropriate orders therein; but this is unnecessary as my brethren take a different view in the two main appeals.*



d)	Excise Duty

23.	M/s. Guruswamy & Co. Etc. v. State of Mysore & Ors. (1967)

In M/s. Guruswamy & Co. Etc. v. State of Mysore & Ors. (1967),† a question arose as to whether the ‘health cess’ levied under the Mysore Health Cess Act, 1962, could be said to be an excise duty. The majority judgment delivered by Sikri, J., on behalf of himself and two other learned judges, joined by Bachawat, J. in a separate concurring judgment, held that since the said levy was not a duty of excise on potable liquor, the levy would be outside the competence of the state legislature. Hidayatullah, J. disagreed. He held:


The objections to the views I have propounded here may be noted. It was argued that there is no close relation of the tax or levy to production or manufacture and it is related to the ability to sell, that the duty is not uniform because it has no relation to quantity or quality, that the collection of the duty is before the excisable goods come into existence, and that there is already a tree tax which is of the nature of excise duty. It is also said that if the right is auctioned how can countervailing duties at the same or lower rates be charged. I think none of them is a valid argument. Firstly, we must recognize the ambit of the entry and the fact that we are dealing with a legislature which enjoys plenary powers. Next we must bear in mind that goods on which excise duty is being demanded are produced or manufactured in the State and the State can legitimately subject them to a payment of excise duty. The levy is thus in respect of goods produced or manufactured in the State and is on production or manufacture. The method of collection does not change the nature of the tax or run counter to any legislative power, rival or other. The duty is uniform. Each notification fixes the amount of duty payable and the sale price including the duty. Where goods have first to be obtained from breweries or distilleries the price at which they can be got (which price does not include excise duty) is also fixed. The excise contractor who bids at the auction knows the fixed sale price, the amount of duty which his bid would represent and then estimates the likely sales and bids for the privilege. The right to collect excise duties is thus farmed to him for a lump payment which the State takes as the excise duty in final settlement. As I said the business of excise contractors is a speculative business. Government is not concerned with whether they sell more or less. The Government fixes the upset price for such auctions based on statistics of sales and consumptions available to it and is quite satisfied when the highest bid is satisfactory. To say that such a collection of excise duty renders the levy into a rent for a shop is to miss the reality.

Nor do I see any difficulty in the matter of countervailing duties. The rate of duties is fixed and the duty may be collected at that rate on liquor produced elsewhere in India without infringing the Constitution. In all such matters a broad view of the matter has to be taken. Machinery sections do not enter into the rate but only the charging section does. If the privilege to sell liquor produced in the State and that produced elsewhere in India are both auctioned on the condition that the duty on both kinds of liquor is the same, the requirements of the constitutional provision as to countervailing duties would be amply satisfied. It would be making a fetish of equal rates if one wanted absolute equality not only in rates but in everything. Further imposition of countervailing duties is not compulsory. The legislature need not impose them if it cannot make them equal.*
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I am, therefore, of the opinion that the so called shop rent was only a means of collecting excise duty and the health cess which was an additional levy alongwith the excise duty was perfectly valid. Being a new tax it cannot be described as a tax on tax. The earlier tax only furnished a measure. I would accordingly confirm the decision of the High Court and dismiss the appeals with costs.†



Justice Hidayatullah’s dissent, on the true meaning of the word ‘cess’, was referred to in India Cement v. State of Tami Nadu (1990)‡ as follows:


19. Here, we are concerned with cess on royalty. One can have an idea as to what cess is, from the observations of Hidayatullah, J., as the learned Chief Justice then was, in Guruswamy & Co. v. State of Mysore, where at page 571, the learned Judge observed:

‘The word “cess” is used in Ireland and is still in use in India although the word rate has replaced it in England. It means a tax and is generally used when the levy is for some special administrative expense which the name (health cess, education cess, road cess etc.) indicates. When levied as an increment to an existing tax, the name matters not for the validity of the cess must be judged of in the same way as the validity of the tax to which it is an increment.’

20. The said observations were made in the dissenting judgment, but there was no dissent on this aspect of the matter.



On the meaning of the word ‘cess’, Justice Hidayatullah’s dissent has also been referred to by the Supreme Court in Sarojini Tea Co. v. Collector of Dibrugarh (1992)* and Vijaylakshmi Rice Mill v. CTO (2006).†

e)	Hindu Law

24.	CIT Bombay v. Nandlal Gandalal (1960)

In CIT Bombay v. Nandlal Gandalal (1960),‡ the questions that came before the court arose under Section 4A(b) of the Indian Income Tax Act, 1922, which involved the vexed question as to when a ‘Hindu Undivided Family’ (HUF) could be said to be ‘resident’ in a taxable territory. Section 4A(b) reads as follows:


4-A. For the purposes of this Act—



* * *


(b) a Hindu undivided family, firm or other association of persons is resident in the taxable territories unless the control and management of its affairs is situated wholly without the taxable territories.



The majority judgment of S.K. Das, J., on his behalf and on behalf of Kapur, J., held that the expression ‘control and management’ occurring in the said section means de facto control and management, and that the word ‘affairs’ means the affairs of the HUF capable of being controlled and managed by the family as such. This being so, it was held that an HUF cannot exercise any controlling power of management of a partnership firm entered into by a coparcener with strangers. The partnership could not therefore constitute ‘affairs’ of the HUF within the meaning of the section, even though the income from the partnership firm might belong to the family—this could not determine its residence. Thus, the place of accrual of income, and the place of residence of an HUF, need not necessarily be the same under the act. Hidayatullah, J. differed. The learned judge set out the question before the court thus:


Whether the Hindu undivided family of Gandalal represented by Nandlal in the firm of Amulakh Amichand & Co., of Bombay was resident in the taxable territories in the year of account relevant for Assessment Year 1945-46.*



After setting out the section, the learned judge then referred to two subsections and inquired:


Two questions then arise, which are:

(a) Is there any ‘affair’ of the Hindu undivided family in the taxable territories in such circumstances; and

(b) Is the fact that the coparcener controls and manages the partnership, wholly or partly, sufficient to enable one to say that the control and management of the family is located in the taxable territories?†



It was then held:


It is thus plain that whilst in the eye of the law of partnership the coparcener who is a co-partner is everything, in the eye of Hindu law he is no more than a member of a body of owners. In attempting to find out if there is any ‘affair’ of the Hindu undivided family, we can consider the matter from the point of view of Hindu law.*
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The partnership was only the result of the business activity of the family and evidence of it. The affair we have to find must be regulated by Hindu law and not by the law of Partnership, because a partnership is regulated by the two laws considered the other way round.†
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The question then is: where was the control and management of the Hindu undivided family located? If it was wholly located without the taxable territories (then British India), then the family would be non-resident. The burden was on the assessee to establish this, and we were not shown any evidence in this behalf. The question can be decided here also on the burden of proof alone, as was done in Subba Chettiar case. It need not, however, be decided on that narrow issue for reasons, which will presently appear. Section 4-A deals with residence of an individual at one end and of a corporation like the company at the other. It also deals with the residence of three entities viz. Hindu undivided family, firm and association of persons in the remaining part. The tests for these three categories are different. Special tests have been provided for individuals, based on residence for a certain number of days. Two alternative tests have been provided for companies, the first being that the control and management of their affairs must be situated wholly within the taxable territories. Where the control is without, a company can still be taxed if its income within the taxable territories in the year of account (omitting, capital gains) is greater than its income without the taxable territories, with the same omission. The first provision is necessary, because a company can have more than one residence, its residence being where it ‘keeps house and does business’.

The test is reversed for a Hindu undivided family, which is non-resident only if the whole of its control and management is situate without the taxable territories. The residence of the members of the coparcenary is not a relevant factor, but if control and management is exercised by them within the taxable territory, the family as a whole is treated as resident.*
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The words ‘control and management’ have been figuratively described as ‘the head and brain’. In the case of an individual, the test is not necessary, because his residence for a certain period is enough, it being clear that within the taxable territories he would necessarily bring his ‘head and brain’ with him. The ‘head and brain’ of a company is the Board of Directors, and if the Board of Directors exercises complete local control, then the company is also deemed to be resident. In the case of firms, association of persons and Hindu undivided family, the control and management can be exercised by one or more of the group. So long as this control and management (even partly) is found, and it must be so when some coparceners reside in British India and manage the affair, the family must be treated as resident.

The necessity for the test is thus obvious. The income tax law anticipated that control and management of the affairs of Hindu undivided families (firms and association of persons) might easily be in two or more places, one or more coparceners being within the taxable territories and the other or others, without. To prevent the escape of tax and to get at the income of such families having multiple places of control and management, it was provided that the whole of the control and management must be without the taxable territories to avoid the implication of residence. Otherwise, different coparceners can manage different businesses in the taxable territories and the family cannot be regarded as resident if the karta lived outside, an anomaly which does not really arise. In the present case, can one say that the control and management was wholly without the taxable territories (then, British India)? If one goes by the case set up by the assessee, one finds that the claim was that there was a partition in the family and that Nandlal came to Bombay as a separated member. This claim involves the admission that the affairs, such as they were, were not controlled from Wadhwan. Since, however, the case of partition pleaded by the assessee was not accepted, it might be held that the family at Wadhwan was, perhaps, also in control. But it is equally clear that a part of the control of the affairs of the family was done in British India by those coparceners, who became partners in the business and through whom and not directly from Wadhwan the partnership business at Bombay was run to the benefit of the family. Those partners who were also coparceners of the family arranged to start this business at Bombay and stayed on and managed it; they started a fresh business at Banaras, admitted a stranger as partner at the new place and presumably supplied capital from the Bombay firm or from the family coffers. There is no claim at all that they supplied their own separate funds. All these actions were acts of control and management. They were not casual but permanent in character. Thus, the control and management of family affairs vis a vis the partnership was being done by them. The coparceners who Janus-like* face two ways, cannot shelter behind the law of Partnership, and claim that their action had no reference to the ‘affairs’ of the family, which was at their back. I am not equating the affairs of the partnership with the affairs of the family. But the entire business involved a family undertaking, and those affairs were being managed in British India. This control and management of the businesses was, in fact, and for purposes of the law of income tax, control and management of the ‘affairs’ of the Hindu undivided family within British India, and the family must, therefore, be regarded as resident in the accounting year within British India.



f)	Judicial vs Administrative Orders

25.	M/s. Harinagar Sugar Mills Ltd. v. Shyam Sunder Jhunjhunwala (1962)

In M/s. Harinagar Sugar Mills Ltd. v. Shyam Sunder Jhunjhunwala (1962),* the question that was before the court was whether the Central government, when it passes an order under Section 111 of the Companies Act, 1956, acts as a ‘Tribunal’, and therefore whether such order could be the subject of appeal under Article 136 of the Constitution of India. The majority judgment of Shah, J., speaking on behalf of himself and three other learned judges, held that the Central government, when exercising powers under Section 111, was a tribunal within the meaning of Article 136, and hence an appeal against such order would be maintainable in the Supreme Court. The majority judgment held that the original jurisdiction of the Central government under Section 155 of the Companies Act is a jurisdiction which necessarily has to be exercised judicially, and hence the appellate power of the Central government under Section 111 is also to be exercised in the same manner. On the facts of this case, since no reasons were given by the Central government in support of the orders made by it, the appeals were remanded to the Central government for a re-hearing. Hidayatullah, J. differed in the result. According to him:


In my opinion, a court in the strict sense is a tribunal which is a part of the ordinary hierarchy of courts of civil judicature maintained by the State under its constitution to exercise the judicial power of the State. These courts perform all the judicial functions of the State except those that are excluded by law from their jurisdiction. The word ‘judicial’, be it noted, is itself capable of two meanings. They were admirably stated by Lopes, L.J. in Royal Aquarium and Summer and Winter Garden Society v. Parkinson in these words:

‘The word ‘judicial’ has two meanings. It may refer to the discharge of duties exercisable by a Judge or by Justices in court, or to administrative duties which need not be performed in court, but in respect of which it is necessary to bring to bear a judicial mind—that is, a mind to determine what is fair and just in respect of the matters under consideration.’

That an officer is required to decide matters before him ‘judicially’ in the second sense does not make him a court or even a tribunal, because that only establishes that he is following a standard of conduct, and is free from bias or interest.*
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This observation only establishes that the decision is a quasi-judicial one, but it does not say that the Central Government can be regarded as a tribunal. In my opinion, these are very different matters, and now that the question has been raised, it should be decided.†
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There is provision for a hearing and a decision on evidence, and that is indubitably a curial function.

Now, in its functions the Government often reaches decisions, but all decisions of the Government cannot be regarded as those of a tribunal. Resolutions of the Government may affect rights of parties, and yet, they may not be in the exercise of the judicial power. Resolutions of the Government may be amenable to writs under Articles 32 and 226 in appropriate cases, but may not be subject to a direct appeal under Article 136 as the decisions of a tribunal. The position, however, changes when Government embarks upon curial functions, and proceeds to exercise judicial power and decide disputes. In those circumstances, it is legitimate to regard the officer who deals with the matter and even Government itself as a tribunal. The officer who decides, may even be anonymous; but the decision is one of a tribunal, whether expressed in his name or in the name of the Central Government. The word ‘tribunal’ is a word of wide import, and the words ‘court’ and ‘tribunal’ embrace within them the exercise of judicial power in all its forms. The decision of the Government thus falls within the powers of this Court under Article 136.*



Based on this reasoning, he arrived at the same result as that of the majority, but for the reasons given by him. Finally, however, the learned judge, instead of remanding the matter to the Central government, merely set aside the order of the Central government. In a parting kick, the learned judge then concluded:


Before parting with the case, I may say that the report of the Companies Act Amendment Committee had recommended amendment of Section 111, and it has been amended, inter alia, by the addition of sub-section (5-A), which reads:

‘Before making an order under sub-section (5) on an appeal against any refusal of the company to register any transfer or transmission, the Central Government may require the company to disclose to it the reasons for such refusal, and on the failure or refusal of the company to disclose such reasons, that Government may, notwithstanding anything contained in the articles of the company, presume that the disclosure, if made, would be unfavourable to the company.’

That would stop the blind man’s buff under the unamended law!†



This important dissent has been repeatedly referred to, in order to distinguish between ‘courts’ and ‘tribunals’. Thus, in Associated Cement Companies v. P.N. Sharma and Anr. (1965),‡ the Supreme Court held:


In Harinagar Sugar Mills Ltd. v. Shyam Sundar Jhunjhunwala, the question which arose for decision of this Court was whether the Central Government, while it exercises its appellate power under Section 111(3) of the Companies Act, 1956 (1 of 1956), was a tribunal within the meaning of Article 136(1). In considering this question, the scheme of the relevant provisions of the Act was examined, the earlier decisions bearing on the point were taken into account and it was held that Section 111(3) required that the Central Government, while acting as an Appellate Authority, had to act judicially and was entrusted with the judicial powers of the State to adjudicate upon rights of the parties in civil matters when there is a lis between the contesting parties, and so, the conclusion was inevitable that it acts as a tribunal and not as an executive body. In that connection, Shah, J., who spoke for the majority of the Court, observed that the proceedings before the Central Government have all the trappings of a Judicial Tribunal; and by way of illustration, he referred to the fact that pleadings had to be filed, evidence had to be led, and the disputes had to be decided according to law after considering the representations made by the parties.

Hidayatullah, J., differed from the majority decision on the question as to the final order which should be passed in the said appeals. He held that there was no reason for the Central Government to have passed the impugned order, and so, he wanted the appeals to be allowed. Accordingly, he directed that the impugned order should be set aside and appeals should be allowed with costs. On the preliminary question as to whether the appeals were competent, the learned Judge agreed with the majority decision that the Central Government was a tribunal within the meaning of Article 136(1). Construing Article 136(1), the learned Judge observed that courts and tribunals act judicially in both senses which he had earlier discussed, and in the term ‘court’ are included the ordinary and permanent tribunals and in the term ‘tribunal’ are included all others, which are not so included. Among the powers of the State, said Hidayatullah, J., is included the power to decide controversies between parties. This is undoubtedly one of the attributes of the State, and is aptly called the judicial power of the State. Broadly speaking, certain special matters go before tribunals, and the residue goes before the ordinary Courts of Civil Judicature. Their procedures may differ, but the functions are not essentially different (pp. 362–63). Thus, it would be noticed that all the learned Judges who heard this case, were agreed in taking the view that the essential power which was exercised by the courts and tribunals alike was the judicial power of the State.*



In Canara Bank v. Nuclear Test Power Corp. of India (1995),* the court followed Hidayatullah J.’s dissent thus:


25. In the case of Harinagar Sugar Mills Ltd. v. Shyam Sundar Jhunjhunwala this Court was called upon to decide whether an order of the Central Government under Section 111 of the Companies Act, as it then read, was appealable under Article 136 of the Constitution. Article 136 empowers this Court to grant special leave to appeal from any judgment, decree, determination, sentence or order in any cause or matter passed or made by ‘any court or tribunal’ in the territory of India. The connotation of the words ‘court’ and ‘tribunal’ was determined in the judgment in the context of Article 136. The argument was that the Central Government, acting under Section 111 of the Companies Act, as it then read, was exercising administrative authority. The court held that it was exercising judicial authority. The majority judgment relied upon the provisions of Section 111 for so holding. Hidayatullah, J. concurring, held that all tribunals were not courts though all courts were tribunals. The word ‘courts’ was used to designate the tribunals that a State established to administer justice. They were fixed and permanent and could try any suit or cause within their jurisdiction. They went under the compendious name of ‘Courts of Civil Judicature’. A large number of administrative tribunals had come into existence with the growth of civilization and the problems of modern life. They acted in a judicial manner but they were not part of the ordinary courts of civil judicature. What distinguished them had never been successfully established. When the Constitution spoke of ‘courts’ in Article 136 and other articles, it contemplated courts of civil judicature but not tribunals other than such courts. This was the reason both expressions were used in Articles 136 and 226. The judgment is, therefore, determinative in deciding whether a tribunal is subject to the jurisdiction of this Court under Article 136 or of the High Court under Article 227, but it does not hold that a ‘court’ is only a court of civil judicature in the ordinary hierarchy of courts.



To similar effect, Hidayatullah J.’s dissent has been cited in Union of India v. Madras Bar Association (2010);† S.D. Joshi v. High Court of Bombay (2011);* Columbia Sportswear Co. v. DIT (2012);† State of Gujarat v. Gujarat Revenue Tribunal Bar Association (2012);‡ and Union of India v. Namit Sharma (2013).§

g)	Jury Trial

26.	Nagindra Bala Mitra v. Sunil Chandra Roy (1960)

Nagindra Bala Mitra v. Sunil Chandra Roy (1960)¶ concerns a vestige of the past—trial by jury. Section 2(3) of Article III, read with the Sixth and Seventh Amendments to the US Constitution grant this so far as civil and criminal cases decided by federal courts in the US are concerned. In this country, trial by jury was largely by the criminal courts, which has now been completely abolished. The last vestige of trial by jury in this country is now only in the Parsi matrimonial court, where eight delegates sit as jurors to decide, on facts, whether divorce should or should not be granted.

The question in this case was regarding the nature of the duty to be discharged by a judge when he states the facts in his charge to the jury. The majority judgment of S.K. Das, J., on behalf of himself and Sarkar, J., held that so long as the jury were not misled, a mere protracted narrative of facts and disputed points arising therefrom did not amount to a misdirection, and that the verdict of the jury on the facts of the case could not be interfered with. Hidayatullah, J. differed. He held:


These observations apply only if the matter has been fairly left to the jury. When this charge is read through its vast length, the most astute person is left guessing as to where it was all driving the jury to. It is a protracted narrative no doubt, but it is so amorphous as to give no indication of its real purport and import, and leaves the matter not in the hands of the jury, but, if I may so say with great respect, in the air. I think that this was a case for the exercise of the powers of this Court under Article 136. As was laid down in Ramkishan Mithanlal Sharma v. State of Bombay the Judge in summing up for the prosecution and defence should not give merely a summary of the evidence; he must marshall the evidence so as to give proper assistance to the jury, who are required to decide which view of the facts is true.

I am, therefore, of opinion that the charge to the jury cannot be said to be a proper charge on any principle or precedent, and that the verdict cannot be accepted. Though this case has taken already almost ten years, there is prima facie reason to think that justice has failed. Since the matter is now before the highest Court, there is no likelihood of any further delay in the case, and what is just therein can be done. I would, therefore, proceed to hear the case on merits.*



h)	Partnership

27.	Sait Nagjee Purushotham and Co. v. Commissioner of Income-Tax, Madras (1964)

In Sait Nagjee Purushotham and Co. v. Commissioner of Income-Tax, Madras (1964),† Sections 25(3) and (4) of the Indian Income Tax Act, 1922, came up for consideration before the court. The said sections read as under:


S. 25



* * *


(3) Where any business, profession or vocation on which tax was at any time charged under the provisions of the Indian Income Tax Act, 1918, is discontinued, then, unless there has been a succession by virtue of which the provisions of sub-section (4) have been rendered applicable no tax shall be payable in respect of the income, profits and gains of the period between the end of the previous year and the date of such discontinuance. . . .

(4) Where the person who was at the commencement, of the Indian Income Tax (Amendment) Act, 1939 carrying on any business, profession or vocation on which tax was at any time charged under the provisions of the Indian Income Tax Act, 1918, is succeeded in such capacity by another person, the change not being merely a change in the constitution of a partnership, no tax shall be payable by the first mentioned person in respect of the income, profits and gains of the period between the end of the previous year and the date of such succession. . . .



The majority judgment of Sarkar, J., delivered on behalf of himself and J.C. Shah, J., held that the assessee was not entitled to the relief that it claimed, holding that on account of the businesses which were discontinued in 1937 and 1939 not being in existence in 1948 (when the assessee claimed relief), no succession could take place vide instruction dated 7 February 1948 to such business. Hidayatullah, J. dissented. According to the learned judge, the two subsections deal with different matters. This was stated as follows:


The two sub-sections which have been quoted apply differently, because in sub-section (3) the emphasis is on the discontinuance of the business which had paid tax under the 1918 Act while the emphasis in sub-section (4) is on succession to a person who, on 1 April 1939, was carrying on any business on which tax was at any time charged under the Act of 1918. The former regards the continuity of the business which had paid tax under the Act of 1918 and the latter the continuance of the person who, on 1 April 1939, was carrying on the business which had paid such tax. There cannot, therefore, be a case in which both the sub-sections apply at the same time, because the intention is obviously to keep them separate and when sub-section (4) was added, sub-section (3) was amended by the addition of the words ‘unless there has been a succession by virtue of which the provisions of sub-section (4) have been rendered applicable’. The main idea is the continuance of business unless, there has been a succession. The question that arises is whether there was at any time a dissolution of the partnership and if so, whether it amounted to ‘discontinuance’ of business for the application of sub-section (3) or a succession by the formation of an entirely new firm for the application of sub-section (4). For this purpose, I shall first discuss what is the position of a partnership under the Income Tax Act. At the outset, I must draw attention to a few fundamental facts. It was pointed out by this Court in Charandas v. Haridas that those whose duty it is to apply the provisions of the Income Tax Act must bear in mind that what may be the resulting position under the law of partnership and/or the Hindu Law is not necessarily the resulting position under the Income Tax Act. This case is another example of the difference of approach to the same facts under the law of partnership and the Income Tax law.*



Discontinuance was therefore equated with a complete cessation of business, as follows:


It would therefore follow that by discontinuance in sub-section (3) is meant complete cessation of the business. This cannot be said to have taken place in the present case in respect of all the businesses and a fortiori in respect of the business in piece goods, yarn and banking. These businesses might have been managed by persons other than those who had paid the tax under the Act of 1918 (a matter to be considered under the fourth sub-section) but they were not discontinued for the application of sub-section (3). The Judicial committee was not required to reconsider the matter from the point of view, of succession, because sub-section 4 did not then exist. The Privy Council case has been approved of by this Court in Figgies case to which I shall refer presently. From this, it follows that there was no discontinuance of the business at any time between 1921 and 1948 or even thereafter.†
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This court pointed out that though under the law of Partnership a firm has no legal existence apart from its partners and it is merely a name to describe its partners compendiously, it is equally true that under that law also there is ordinarily no dissolution of the firm by the mere incoming or outgoing of partners. This Court also pointed out that the position is a little different under the Income Tax Act where a firm is charged as an assessable entity distinct from its partners who can also be assessed individually. It was for this reason that sub-section (4) of Section 25 expressly mentioned that a case of succession was not to be found where there was a mere change in the constitution of the firm. In other words, though a firm was to be regarded as an entity for the purpose of Income Tax Act, that entity was not to be taken to be disturbed by the coming in or out going of partners any more than that entity would be disturbed under the law of Partnership.

Applying this test to the present case, it is quite clear that the identity of the entity was never lost and there was never a succession till the year 1948.*



This being so:


In both sections, change does not mean that everyone who owned the former business should leave it and go away. The identity of the person who owned it before and the identity of the person who owned it later must, however, be distinct. In the present case this has not happened. All the facts have, perhaps, not come on the record with that clarity with which they should have but as pointed out by Chagla, C.J., in Jesingbhai Ujamshi v. CIT there is nothing in law to preclude common partners constituting two entirely separate firms in respect of different businesses carried on by them for the purpose of the Indian Income Tax Act. Where they do this, it is mainly a question of fact whether there has been a succession to one of such partnerships or not whether for the purpose of Section 26 or for the purpose of Section 25(4). But it must be remembered that under Section 25(4), a mere change in the constitution of the partnership does not count and Sections 25(4) and 26(2) do not apply at the same time. I am not prepared to say that in this case in respect of the original business there was anything more than a mere change in the constitution of the partnership, The business of umbrella and soap which never paid tax under the Act of 1918 could be dealt with by the partners as they liked without affecting the question of relief under Section 25 in respect of the Head business.

In my judgment, these appeals must be allowed and the question answered in favour of the assessee firm but only in respect of the business in piece-goods yarn and banking which alone had paid tax under the Income Tax Act of 1918. I would therefore, allow the appeals with costs here and in the High Court.*
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II

OTHER NOTABLE DISSENTS

The dissents that have been selected in this chapter are in the nature of a mop-up operation. They have been selected chronologically, and deal with a diverse array of subjects—the reason for their inclusion is on account of the importance of the subject matter dealt with or the persuasiveness of the reasons contained therein.

1.	A.K. Gopalan v. State of Madras (1950)

A.K. Gopalan v. State of Madras (1950)* has been dealt with in great detail in Chapter IV. Along with Fazl Ali, J., Mukherjea, J. also dissented, and struck down Sections 12 and 14 of the Preventive Detention Act, 1950. Mahajan, J., also dissenting in part, referred to preventive detention law, and its incompatibility with the fundamental rights under a democracy, while striking down Section 12 of the Preventive Detention Act, as follows:


Preventive detention laws are repugnant to democratic constitutions and they cannot be found to exist in any of the democratic countries of the world. It was stated at the Bar that no such law was in force in the United States of America. In England for the first time during the First World War certain regulations framed under the Defence of the Realm Act provided for preventive detention at the satisfaction of the Home Secretary as a war measure and they ceased to have effect at the conclusion of hostilities. The same thing happened during the second world war. Similar regulations were introduced during the period of the war in India under the Defence of India Act. The Government of India Act, 1935, conferred authority on the Central and Provincial Legislatures to enact laws on this subject for the first time and since then laws on this subject have taken firm root here and have become a permanent part of the statute book of this country.*

xxx xxx xxx




The interpretation that I am inclined to place on clause (5) of Article 22 is justified by the solemn words of the declaration contained in the Preamble to the Constitution. It is this declaration that makes our Constitution sublime and it is the guarantees mentioned in the chapter on fundamental rights that make it one of the greatest charters of liberty and of which the people of this country may well be proud. This charter has not been forced out of unwilling hands of a sovereign like the Magna Carta but it has been given to themselves by the people of the country through their Constituent Assembly. Any interpretation of the provisions of Part III of the Constitution without reference to this solemn declaration is apt to lead one into error.†

xxx xxx xxx




I am satisfied on a review of the whole scheme of the Constitution that the intention was to make Article 22 self-contained in respect of the laws on the subject of preventive detention.‡

xxx xxx xxx




In my judgment, therefore, an examination of the provisions of Article 22 clearly suggests that the intention was to make it self-contained as regards the law of preventive detention and that the validity of a law on the subject of preventive detention cannot be examined or controlled either by the provisions of Article 21 or by the provisions of Article 19(5) because Article 13(2) has no application to such a situation and Article 22 is not subject to the provisions of these two articles.*
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It negatives the idea of fantastic, arbitrary and oppressive forms of proceedings. The principles therefore underlying Article 21 have been kept in view in drafting Article 22. A law properly made under Article 22 and which is valid in all respects under that article and lays down substantive as well as adjective law on this subject would fully satisfy the requirements of Article 21, and that being so, there is no conflict between these two articles.†
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In Full Bench Reference No. 1 of 1950, Das Gupta, J. of the Calcutta High Court held that the intention of the legislature in enacting the clause was that the law of preventive detention authorizing detention for a longer period than three months without the intervention of an Advisory Board had to fulfil both the requirements laid down in clause (7) and not only one of the requirements in the alternative. The same view has been expressed by my Brother Sir Fazl Ali. I share this view with him. I would, however, like to consider this matter from a different aspect on the assumption that the contention raised by the learned Attorney-General is right.‡
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I am further of the opinion that the construction placed by the learned Attorney-General on clause (7) of Article 22 and adopted by the framers of Act 4 of 1950 creates a very anomalous situation. The matter may be examined from the point of view of the law of preventive detention for reasons connected with supplies and services essential to the life of the community. This subject has been put under Section 9 in Act 4 of 1950. Suppose a tense situation arises and there is a danger of the railway system being sabotaged and it becomes necessary to pass detention orders against certain persons. According to Act 4 of 1950 in such a serious state of affairs the procedure of an Advisory Board is compulsory, while on the other hand, if there is an apprehension of disturbance of public order by reason of a wrong decision of an umpire at a cricket match or on account of conduct of persons celebrating the festival of Holi, then detention beyond three months can be ordered without reference to an Advisory Board. Could such an anomalous result be in the contemplation of the framers of the Constitution? The construction that I am inclined to place on the section is in accord with the scheme of the law of punitive detention.*
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The wide construction of clause (7) of Article 22 brings within the ambit of the clause all the subjects in the legislative list and very seriously abridges the personal liberty of a citizen. This could never have been the intention of the framers of the Constitution. The narrow and restricted interpretation is in accord with the scheme of the article and it also operates on the whole field of the legislative list and within that field it operates by demarcating certain portions out of each subject which requires severe treatment. If I may say so in conclusion, Section 12 treats the lamb and the leopard in the same class because they happen to be quadrupeds. Such a classification could not have been in the thoughts of the Constitution-makers when clause (7) was introduced in Article 22. For the reasons given above, I am of the opinion that Section 12 of Act 4 of 1950 does not fulfil the requirements of clause (7) of Article 22 of the Constitution and is not a law which falls within the ambit of that clause. That being so, this section of Act 4 of 1950 is void and by reason of it the detention of the petitioner cannot be justified. There is no other provision in this law under which he can be detained for any period whatsoever.*



2.	CIT, Bengal v. Keshab Chandra Mandal (1950)

CIT, Bengal v. Keshab Chandra Mandal (1950)† was concerned with the validity of an income tax return made under the Bengal Agricultural Income Tax Act, 1944, read with the rules and forms thereunder. The majority judgment of Das, J. held that affixing a signature to the return of income made by an assessee as an individual, in the absence of physical contact between the assessee and the signature appearing on the return, was improper, and invalidated the return. Mahajan, J., who was himself brought up by illiterate peasants till the age of seven,‡ and was therefore fully aware of the ground reality of illiterate villagers filling up forms for agricultural income tax returns, differed. He held:


In the absence of any material to the contrary I am satisfied that the assessee signed the return personally. If the Income Tax Officer felt that the assessee had not touched the pen or the hand of the person who put the signature on the return he should have called upon the assessee to appear before him and ascertain from him the circumstances in which the son’s pen was used for the signature. In the matter of CIT, C.P. & U.P. it was observed that it is the duty of the Income Tax Officer before he accepts a return signed by an agent to satisfy himself about the authority of the agent to do so. In my opinion, it is equally the duty of an Income Tax Officer before he rejects a return of an illiterate assessee or a person such as a leper, to satisfy himself that there was no physical contact of the person with the mark or the signature put on the form. I agree with my Brother Das that there should be physical contact between the person and the signature or the mark put on the document, but I am afraid I cannot agree with him that in this case that has not happened. The question to a certain extent assumes the contact of the assessee with the pen of his son when it states that the illiterate assessee’s signature was put with the pen of the son. Be that as it may, that circumstance has not been eliminated in the case and that being so, the question cannot be answered in the manner proposed by my learned Brother. I am further of the opinion that the Income Tax Officers should not while administering the law create unnecessary problems for the Courts. In the present case if there was any doubt in the mind of the Income Tax Officer, he should have called upon the illiterate assessee to put his mark in his presence on the return and he should not have acted hastily in assessing him under the penal provisions of the Act. Ignorant and illiterate people who are not well versed with the law of income tax should be dealt with more sympathetically than was done here. They should not be penalized in the manner that the present assessee was penalized. In the result I would dismiss this appeal.*



3.	N.B. Khare v. State of Delhi (1950)

In N.B. Khare v. State of Delhi (1950),† an externment order of three months was passed against the petitioner under the East Punjab Public Safety Act of 1949. The petitioner challenged Section 4(1)(c) of the said act, stating that an order of a district magistrate may remain in force for only three months, but that the provincial government may make an order for keeping alive an order made by a district magistrate for a period exceeding three months, without fixing any time limit, and that therefore the said act would violate Article 19(1)(d) of the Constitution of India. The majority judgments of three learned judges, i.e. Kania, C.J., Fazl Ali, J. and Patanjali Sastri, J., found that the act, and in particular Section 4(1)(c), did not violate Article 19(1)(d). Mukherjea, J., with whom Mahajan, J. concurred, dissented. After setting out the relevant provisions of the act, the learned judge went on to state:


It is not disputed that under clause (5) of Article 19, the reasonableness of a challenged legislation has to be determined by a court and the court decides such matters by applying some objective standard which is said to be the standard of an average prudent man. Judged by such standard which is sometimes described as an external yard-stick, the vesting of authority in particular officers to take prompt action under emergent circumstances, entirely on their own responsibility or personal satisfaction, is not necessarily unreasonable. One has to take into account the whole scheme of the legislation and the circumstances under which the restrictive orders could be made. The object of the East Punjab Public Safety Act is to provide for special measures to ensure public safety and maintenance of public order. Under Section 4(1)(c) of the Act, the Provincial Government or the District Magistrate may make an order directing the removal of a certain person from a particular area, if they are satisfied that such order is necessary to prevent such person from acting in any way prejudicial to public safety or maintenance of public order. Preventive orders by their very nature cannot be made after any judicial enquiry or trial. If emergent steps have got to be taken to prevent apprehended acts which are likely to jeopardize the interests or safety of the public, somebody must be given the power of taking the initial steps on his own responsibility; and no reasonable objection could be taken if the authority, who is given the power, is also entrusted with the responsibility of maintaining order and public peace in any particular district or province. The preventive provisions of the Criminal Procedure Code are based on similar principle. In my opinion, therefore, the provision of Section 4(1)(c) of the East Punjab Public Safety Act cannot be pronounced to be unreasonable, simply because the order could be passed by the Provincial Government or the District Magistrate on their own personal satisfaction and not on materials which satisfy certain objective tests.

But though certain authorities can be invested with powers to make the initial orders on their own satisfaction in cases of this description, the position would certainly be different if the order thus made is allowed to continue for any indefinite period of time without giving the aggrieved person an opportunity to say what he has got to say against the order. I have already set out the provisions of sub-section (3) of Section 4 which deals with duration of the orders made under the various clauses of sub-section (1). It will be seen from this sub-section that there is absolutely no limit as to the period of time during which an externment order would remain in force if the order is made by the Provincial Government. The Provincial Government has been given unlimited authority in this respect and they can keep the order in force as long as they chose to do so. As regards orders made by a District Magistrate, the period indeed has been fixed at three months, but even here the Provincial Government is competent to extend it to any length of time by means of a special order. The law does not fix any maximum period beyond which the order cannot continue; and the fact that the Act itself would expire in August 1951, is, in my opinion, not a relevant matter for consideration in this connection at all. I have no hesitation in holding that the provision of sub-section (3) of Section 4 is manifestly unreasonable and cannot be supported on any just ground.*
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The provision of the impugned Act which has bearing on this point is contained in sub-section (6) of Section 4 and it runs as follows:

‘When an order has been made in respect of any person under any of the clauses under Section 4 sub-section (1), or sub-section (2) the grounds of it may be communicated to him by the authority making the order and in any case, when the order is to be in force for more than three months, he shall have a right of making a representation which shall be referred to the Advisory Tribunal, constituted under Section 3 sub-section (4).’

It will be noted that the first part of the sub-section makes it entirely optional with the authorities to communicate the grounds, upon which the order is made, to the person affected by it. The grounds need not be communicated at all if the authorities so desire. As regards the right of representation the latter part of the sub-section seems to imply that when the order is to remain in force for more than three months, the right of representation should be given to the aggrieved person and the representation shall be referred for consideration to the advisory tribunal constituted under Section 3 sub-section (4) of the Act. The right, however, is purely illusory as would appear from the fact that even in cases where the order is to be operative for more than three months, there is no obligation on the part of the authorities to communicate to the person the grounds upon which the order was made. The aggrieved person consequently may not at all be apprised of the allegations made against him and it will be impossible for him to make any adequate or proper representation, if he is not told on what grounds the order was passed. In my opinion, this is an equally unreasonable provision and neither sub-section (3) nor sub-section (6) of Section 4 of the Act can be said to have imposed restrictions which are reasonable in the interests of the general public. My conclusion, therefore, is that under Article 13(1) of the Indian Constitution, these provisions of the Act became void and inoperative after the Constitution came into force, and consequently the order made by the District Magistrate in the present case cannot stand.*



4.	Chiranjit Lal Chowdhuri v. Union of India (1950)

The judgment in Chiranjit Lal Chowdhuri v. Union of India (1950)† is one of the early property-rights judgments of the Supreme Court. The Solapur Spinning and Weaving Company (Emergency Provisions) Act of 1950 dismissed the managing agents of a company and caused the directors of the company to automatically vacate their office, authorizing the government to appoint new directors instead. Further, the voting rights of the shareholders—including the petitioner—were also curtailed. Resultantly, the petitioner filed a writ petition before the Supreme Court, alleging infringement of his fundamental rights under Articles 19(1)(f) and 31. The majority judgment of Kania, C.J., joined in by Fazl Ali, J., Mukherjea, J. and Das, J., held that the impugned act did not infringe the fundamental right of the petitioner under Article 31(1), as it did not deprive the company, of which the petitioner was a shareholder, of any property, save under the authority of law. Further, as the act did not impose any restrictions on the petitioner’s right to acquire, hold or dispose of his shares, there was no infringement of Article 19(1)(f). Also, the presumption in favour of constitutionality casts the burden on the petitioner to show that Article 14 has been violated, which burden has not been discharged on the facts of the case.

Patanjali Sastri, J. dissented, and began his judgment by stating the facts as follows:


The petitioner is a shareholder of the Sholapur Spinning and Weaving Company, Limited, Sholapur, in the State of Bombay (hereinafter referred to as ‘the Company’). The authorized share capital of the Company consisted of 1590 fully paid-up ordinary shares of Rs 1000 each, 20 fully paid-up ordinary shares of Rs 500 each and 32,000 partly paid-up redeemable cumulative preference shares of Rs 100 each, of which Rs 50 only was paid up. Of these, the petitioner held one ordinary share in his own name and 80 preference shares which, however, having been pledged with Bank of Baroda Ltd., now stand registered in the Bank’s name.*



He then went on to hold:


As a result of these provisions all the properties and effects of the company passed into the absolute power and control of the Central Government or its delegate the Government of Bombay, and the normal functioning of the company as a corporate body came to an end. The shareholders have been reduced to the position of interested, if helpless, onlookers while the business is carried on against their will and, may be, to their disadvantage by the Government’s nominees. The declared purpose of this arrangement was, according to the Preamble of the repealed Ordinance to keep up the production of an essential commodity and to avert serious unemployment amongst a certain section of the community.

The question accordingly arises whether the impugned Act, which thus affects the petitioner and his co-shareholders, while leaving untouched the shareholders of all other companies, including those engaged in the production of essential commodities, denies to the petitioner the equal protection of the laws under Article 14 of the Constitution. The correct approach to this question is first to see what rights have been conferred or protection extended to persons similarly situated. The relevant protection is to be found in the provisions of the Indian Companies Act which regulates the rights and obligations of the shareholders of incorporated companies in India. Section 21 of the Act assures to the shareholders the protection of the stipulations contained in the memorandum and articles of association by constituting them a binding contract, so that neither the company nor the shareholders have the power of doing anything inconsistent therewith. The basic right of the shareholders to have their undertaking managed and conducted by the Directors of their own choice is ensured by Section 83-B. Their right to exercise control and supervision over the management by the Directors by passing resolutions at their general meeting is regulated by various provisions of the Act. The important safeguard of winding up the company in certain unfavourable circumstances either through court or by the shareholders themselves voluntarily is provided for in Sections 162 and 203. All these rights and safeguards, on the faith of which the shareholders embark their money in their undertaking, are abrogated by the impugned Act in the case of the shareholders of this company alone. In fact, the Central Government is empowered to exclude, restrict or limit the operation of any of the provisions of the Companies Act in relation to this company. It is thus plain that the impugned Act denies to the shareholders of this particular company the protection of the law relating to incorporated joint stock companies in this country is embodied in the Companies Act and is prima facie within the inhibition of Article 14.*
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It is obvious that the legislation is directed solely against a particular company and shareholders and not against any class or category of companies and no question, therefore, of reasonable legislative classification arises. If a law is made applicable to a class of persons or things and the classification is based upon differentia having a rational relation to the object sought to be attained, it can be no objection to its constitutional validity that its application is found to affect only one person or thing. For instance, a law may be passed imposing certain restrictions and burdens on joint stock companies with a share capital of, say, Rs 10 crore and upwards, and it may be found that there is only one such company for the time being to which the law could be applied. If other such companies are brought into existence in future the law would apply to them also, and no discrimination would thus be involved. But the impugned Act, which selects this particular company and imposes upon it and its shareholders burdens and disabilities on the ground of mismanagement and neglect of duty on the part of those charged with the conduct of its undertaking, is plainly discriminatory in character and is, in my judgment, within the constitutional inhibition of Article 14. Legislation based upon mismanagement or other misconduct as the differentia and made applicable to a specified individual or corporate body is not far removed from the notorious parliamentary procedure formerly employed in Britain of punishing individual delinquents by passing bills of attainder, and should not, I think, receive judicial encouragement.*
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Lastly, it was argued that the constitutionality of a statute could not be impugned under Article 32 except by a person whose rights were infringed by the enactment, and that, inasmuch as there was no infringement of the individual right of a shareholder, even assuming that there was an injury to the company as a corporate body, the petitioner was not entitled to apply for relief under that article. Whatever validity the argument may have in relation to the petitioner’s claim based on the alleged invasion of his right of property under Article 31, there can be little doubt that, so far as his claim based on the contravention of Article 14 is concerned, the petitioner is entitled to relief in his own right. As has been pointed out already, the impugned Act deprives the shareholders of the company of important rights and safeguards which are enjoyed by the shareholders of other joint stock companies in Indian under the Indian Companies Act. The petitioner is thus denied the equal protection of the laws in his capacity as a shareholder, and nonetheless so because the other shareholders of the company are also similarly affected. The petitioner is therefore to seek relief under Article 32 of the Constitution.*



Patanjali Sastri, J. thus held that the petitioner, who held only one equity share and eighty preference shares, had locus to move the court alleging violation of Article 14 of the Constitution of India. Das, J. joined Patanjali Sastri, J. in finding that Article 14 had been violated, stating as follows:


The Act is entitled an Act to make special provision for the proper management and administration of the Sholapur Spinning and Weaving Company, Limited. There is not even a single preamble alleging that the company was being mismanaged at all or that any special reason existed which made it expedient to enact this law. The Act, on its face, does not purport to make any classification at all or to specify any special vice to which this particular company and its shareholders are subject and which is not to be found in other companies and their shareholders so as to justify any special treatment. Therefore, this Act, ex facie, is nothing but an arbitrary selection of this particular company and its shareholders for discriminating and hostile treatment and read by itself is palpably an infringement of Article 14 of the Constitution.†
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But a distinction cannot be made between the delinquent companies inter se or between shareholders of equally delinquent companies and one set cannot be punished for its delinquency while another set is permitted to continue, or become, in like manner, delinquent without any punishment unless there be some other apparent difference in their respective obligations and unless there be some cogent reason why prevention of mismanagement is more imperative in one instance than in the other. To do so will be nothing but an arbitrary selection which can never be justified as a permissible classification. I am not saying that this particular company and its shareholders may not be guilty of mismanagement and negligence which has brought about serious fall in production of an essential commodity and also considerable unemployment. But if mismanagement affecting production and resulting in unemployment is to be the basis of a classification for making a law for preventing mismanagement and securing production and employment, the law must embrace within its ambit all companies which now are or may hereafter become subject to the vice. This basis of classification, by its very nature, cannot be exclusively applicable to any particular company and its shareholders but is capable of wider application and, therefore, the law founded on that basis must also be wide enough so as to be capable of being applicable to whoever may happen at any time to fall within that classification. Mismanagement affecting production can never be reserved as a special attribute peculiar to a particular company or the shareholders of a particular company. If it were permissible for the legislature to single out an individual or class and to punish him or it for some delinquency which may equally be found in other individuals or classes and to leave out the other individuals or classes from the ambit of the law the prohibition of the denial of equal protection of the laws would only be a meaningless and barren form of words. The argument that the presumption being in favour of the legislature, the onus is on the petitioner to show there are other individuals or companies equally guilty of mismanagement prejudicially affecting the production of an essential commodity and causing serious unemployment amongst a certain section of the community does not, in such circumstances, arise, for the simple reason that here there has been no classification at all and, in any case, the basis of classification by its very nature is much wider and cannot, in its application, be limited only to this company and its shareholders and, that being so, there is no reason to throw on the petitioner the almost impossible burden of proving that there are other companies which are in fact precisely and in all particulars similarly situated. In any event, the petitioner, in my opinion, may well claim to have discharged the onus of showing that this company and its shareholders have been singled out for discriminating treatment by showing that the Act, on the face of it, has adopted a basis of classification which, by its very nature, cannot be exclusively applicable to this company and its shareholders but which may be equally applicable to other companies and their shareholders and has penalized this particular company and its shareholders, leaving out other companies and their shareholders who may be equally guilty of the alleged vice of mismanagement and neglect of the type referred to in the preamble. In my opinion the legislation in question infringes the fundamental rights of the petitioner and offends against Article 14 of our Constitution.*



5.	Kathi Raning Rawat v. State of Saurashtra (1952)

In Kathi Raning Rawat v. State of Saurashtra (1952),† the Saurashtra State Public Safety (Third Amendment) Ordinance of 1949 empowered the state to constitute special courts to try special classes of offences. The impugned ordinance was upheld by Patanjali Sastri, C.J., Fazl Ali, J., Mukherjea, J. and Das, J.

Mahajan J., Chandrasekhara Aiyar, J. and Vivian Bose, J. dissented—Mahajan, J.’s judgment being the lead dissent. After setting out Section 11 of the ordinance, the learned judge held:


The State Government can choose a case of a person similarly situate and hand it over to the Special Tribunal and leave the case of another person in the same circumstances to be tried by the procedure laid down in the Criminal Procedure Code. It can direct that the offence of simple hurt be tried by the Special Tribunal, while a more serious offence be tried in the ordinary way. The notification in this case fully illustrates the point. Offence of simple hurt punishable with two years’ rigorous imprisonment is included in the list of offences to be tried by the Special Judge, while a more serious offence of the same kind punishable with heavier punishment under Section 308 is excluded from the list. It is the mischief of Section 11 of the Ordinance that makes such discrimination possible.*



Chandrasekhara Aiyar, J. and Bose, J. held that the case was covered by State of West Bengal v. Anwar Ali Sarkar (1952),† and they would therefore strike down Section 11 and the entirety of the ordinance respectively.‡

6.	Dattatreya Moreshwar Pangarkar v. State of Bombay and Ors. (1952)

In Dattatreya Moreshwar Pangarkar v. State of Bombay and Ors. (1952),§ Section 11(1) of the Preventive Detention Act, 1950, came up for scrutiny before the court. The majority judgments of the court held that on a proper construction of Section 11(1), the specification of the period of continuation of detention is not necessary, and hence the detention order cannot be set aside in this case. Mahajan, J. differed. His view on preventive detention law earlier stated in A.K. Gopalan v. State of Madras (1950)¶ was echoed here, as follows:


Under the Constitution, the detention of a person under any law providing for preventive detention cannot be for a period of more than three months unless the Advisory Board is of the opinion that there is sufficient cause for the detention of the person concerned. The Constitution itself has specified the maximum limit of the initial detention and detention for a period longer than three months can only be made on the basis of the report of the Advisory Board. The words ‘longer period than three months’ to my mind do not indicate that the period can be of indefinite duration, as it could be under the unique Regulation III of 1818. On the other hand, they indicate a specified period, though longer than three months. The Constitution visualizes, in my opinion, a period of detention initially for three months, which may subsequently be extended for a further period of time; but it rules out the idea of detention without a fixed duration i.e. with a beginning but without an end. Any notion of an indefinite period of detention is wholly foreign to a democratic Constitution like ours. As pointed out by me in Gopalan case, 1950 SCR 88, the law of preventive detention during peace times is an evil of necessity as it deprives a person of his personal liberty without a trial and even without a personal hearing and that being so, the safeguards provided against unregulated executive action have to be construed as widely as possible for the benefit of the person detained.*



The learned judge then held:


The next question that falls to be determined and which is of some difficulty, is whether failure to fix the period makes the detention illegal. After considerable thought I have reached the conclusion that the non-determination by Government of the period of the continuance of the detention operates prejudicially against the detenus and makes the detention illegal. It is possible and even probable that had the Government on receipt of the report of the Advisory Board applied its mind and come to a decision on the point, it might well have fixed the duration of the detention at a point of time that would have expired by now, though it is also likely that it might not have expired by now. In such a situation when the matter is in doubt it is not right to hold that the detention of the petitioners at the present moment is lawful. The onus of establishing affirmatively that the detention of these petitioners is lawful at the present moment rests on the detaining authority and in the circumstances it has to be held that this onus remains undischarged. The subsequent conduct of the Government in resisting these petitions is not relevant in this enquiry in the absence of an order as prescribed by the statute. If the Government finds that the detention of the petitioners is necessary up to 31 March 1952, it can give effect to that intention in these cases by issuing a fresh order of detention.

The result therefore is that, dissenting from the decision of the majority of the court, I hold that the petitioners are not detained according to procedure established by law and are entitled to their release. I therefore direct that they be released forthwith.*



7.	D.P. Joshi v. State of Madhya Bharat (1955)

The question that arose in D.P. Joshi v. State of Madhya Bharat (1955)† was whether a rule promulgated by the state of Madhya Bharat for admission to the Mahatma Gandhi Memorial Medical College, Indore, could be said to be constitutionally valid, in that it laid down that no capitation fee should be charged from students who are bona fide residents of Madhya Bharat, but should only be charged from students who come from outside the state. The majority judgment of Venkatarama Ayyar, J., speaking on behalf of himself and three other learned judges, held that the rule did not infringe the fundamental right guaranteed by Article 15(1), because residence and place of birth are two distinct conceptions with different connotations, both in law and fact; and while Article 15 prohibits discrimination based on the place of birth, it cannot be read as prohibiting discrimination based on residence.

B. Jagannadhadas, J. dissented. He first referred to the ‘domicile’ of a person, which then determines the personal law by which such person is governed, as follows:


Thus domicile is that attribute of a person’s status which according to international law determines the personal laws by which he is governed and on which his personal laws depend. The question for consideration is whether this concept of domicile can apply to the word ‘domicile’ in the phrase ‘domicile in Madhya Bharat’. Dicey in his Conflict of Laws (6th Edn.), at pp. 43 and 78 says as follows:

‘A person’s domicile (meaning thereby the place of domicile) is the country which is considered by law to be his permanent home.’

and at p. 82 he says:

‘the area contemplated relating to domicile is a “country” “territory subject to one system of law”.’

Farnsworth in his book on the Residence and Domicile of Corporations (1939 Edn.) says as follows at p. 1:

‘In any consideration of domicile, the area contemplated has always been taken to be a “country” or “a territory subject to one system of law”.’

It is no doubt true that there are countries which though politically one unit have different personal laws, in different areas thereof. In such a case the sub-unit which is governed by one system of law is the area of domicile. Thus for instance, as has been pointed out, though Great Britain is one single political unit, the personal laws in Scotland are different and therefore Scotch domicile is recognized. But this is a matter of historical growth. Now, so far as India is concerned it appears to me that there has so far been no such concept of domicile of sub-units known or recognized by law, for the only purpose for which it is normally relevant and which attracts it viz. personal laws of the citizens of India. The personal laws in India, as is well known, depend mostly on religious affiliations. This has been so from pre-British period. The earliest British regulations have recognized this and the same has been continued by a specific provision being incorporated in the Civil Courts Act or analogous Acts of the various Provinces or States to the effect that the courts are to decide matters relating to Hindus and Muhammadans, etc. with reference to their personal laws. These Acts have invariably a provision by way of a direction to the courts concerned, more or less in the following terms:

‘To decide any question regarding succession, inheritance, marriage, or caste, or any religious usage or institution or the like by the Muhammadan law in cases where the parties are Muhammadans and by Hindu law in cases where the parties are Hindus.’

In respect of some of these matters as well as in respect of other matters which properly fall within the category of personal laws such as for instance minority, succession etc. there have been legislative modifications. But it is noteworthy that those modifications are almost entirely of an all-India character and not on any regional basis (viz. Indian Majority Act, Indian Succession Act). So far as I am aware there are only a few instances of provincial or State legislation on any matters relating to personal laws and that too, to an extremely small and limited extent. Thus it will be seen that the Province or the State of India to which a Hindu or Muslim belongs has no relevance or relation to his personal laws.*
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There is thus no place for regional domicile, in the existing Indian law. Nor is there any reason to think that such a situation will arise in the future under the present Constitution. For this purpose, it may be noticed that the exclusive legislative power of the State does not extend to personal laws. Personal laws are the subject-matter of Item 5 of the Concurrent Legislative List. It is relevant in this connection also to notice that Article 44 of the Constitution enjoins that ‘the State shall endeavour to secure for the citizens a uniform civil code throughout the territory of India’. It is extremely unlikely therefore that regional personal laws will be allowed to become operative in any substantial measure. It may be also mentioned that there is single citizenship under the Constitution for the whole of India and that ‘citizenship and naturalization’ have been listed within the exclusive competence of the Union Legislature. Of course citizenship is different from domicile. But I mention this here only to emphasize the view, that consistently with the Constitution, the concept of regional domicile which does not exist at the present day and which if recognized would tend to the growth of claims of regional citizenship (as for instance in the United States of America) would be entirely foreign to the intendment of the Constitution. It is with reference to the above considerations that the phrase ‘domicile in Madhya Bharat’ in the relevant Rule defining the phrase ‘bona fide resident of Madhya Bharat’ has to be considered and understood. Since the concept of domicile in Madhya Bharat, is, in my view, unknown to the existing Indian law, I do not think it permissible to construe the phrase ‘domicile in Madhya Bharat’ used in the relevant Rule as having anything to do with the regional domicile of the kind known to the English system of law. The recognition of such a concept of regional domicile in English or American law does not necessitate that we should import the same idea into our country contrary to the intendment of the Constitution. We have got to consider the meaning of the phrase ‘original domicile in Madhya Bharat’ used in the relevant Rule with reference to the existing state of law in India, which, I conceive, does not recognize such a regional domicile.*
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In my opinion when the State authorities took over the management of the institution from private hands and made a change in the Rule by coining a hybrid definition of the phrase ‘bona fide residents of Madhya Bharat’ placing the category of citizens whose original domicile is in Madhya Bharat in the forefront of that definition, they only attempted to camouflage the implication thereof so as to accord with the pre-existing Rule viz. that the benefits of the exemption from capitation fees should be available only to persons born in Madhya Bharat and the burden of the capitation fees should be borne by persons not born in Madhya Bharat. In the view I take of the real meaning and effect of the Rule, which is under discussion, neither an attempt at subsequent clarification nor the actual manner in which it is said to be administered or intended to be administered, as stated by the Assistant Secretary to the Madhya Bharat Government, Shri H.L. Gupta, in his affidavit, even if accepted as correct, can have any bearing. The fact that some of the admitted students of the medical college who are residents of Madhya Bharat may not be entitled to exemption from capitation fee under the Rule as now sought to be interpreted is not relevant so long as a student in the position of the applicant cannot have the benefit of the exemption, even if he got the highest marks in the competition. In my view, therefore, the Rule in question has reference to place of birth in Madhya Bharat primarily, though a number of other miscellaneous categories might also come in under other and different heads. Hence the Rule offends Article 15 of the Constitution.†



8.	Hari Khemu Gawali v. Deputy Commissioner of Police (1956)

In Hari Khemu Gawali v. Deputy Commissioner of Police (1956),* the constitutional validity of Section 57 of the Bombay Police Act, 1951, came up for consideration before the court. Section 57 reads as follows:

Removal of persons convicted of certain offences.

* * *


If a person has been convicted—

(a) of an offence under Chapter XII, XVI or XVII of the Indian Penal Code, or

(b) twice of an offence under Section 9 or 23 of the Bombay Beggars Act, 1945, or under the Bombay Prevention of Prostitution Act, 1923, or

(c) thrice of an offence within a period of three years under Section 4 or 12-A of the Bombay Prevention of Gambling Act, 1887, or under the Bombay Prohibition Act, 1949,

the Commissioner, the District Magistrate or the Sub-Divisional Magistrate specially empowered by the State Government in this behalf, if he has reason to believe that such person is likely again to engage himself in the commission of an offence similar to that for which he was convicted, may direct such person to remove himself outside the area within the local limits of his jurisdiction, by such route and within such time as the said officer may prescribe and not to enter or return to the area from which he was directed to remove himself.

Explanation.—For the purpose of this section ‘an offence similar to that for which a person was convicted’ shall mean—

(i) in the case of a person convicted of an offence mentioned in clause (a), an offence falling under any of the Chapters of the Indian Penal Code mentioned in that clause, and

(ii) in the case of a person convicted of an offence mentioned in clauses (b) and (c), an offence falling under the provisions of the Acts mentioned respectively in the said clauses.



The majority judgment of Sinha, J., speaking on behalf of himself and three other learned judges, upheld the validity of the section. Jagannadhadas, J. differed. He reasoned as follows:


All that is sufficient for the use of this section is that the person concerned should have been previously convicted of certain specified offences and that the officer concerned has reason to believe that such person is likely again to engage himself in the commission of a similar offence. The powers under this section can, therefore, be invoked in every case where there is likelihood of repetition of offence by a person who has been previously convicted of a similar offence if the offence is of the specified categories, even though witnesses may be willing to come forward. I am not prepared to accept the idea that in such a situation it would be right or reasonable to clothe executive officers with the power to take preventive action restraining the liberty of the citizen instead of taking the chance of the offence being committed and leaving the deprivation of his liberty to the ordinary channels of criminal prosecution and punishment. It is true that in some matters anticipatory prevention is better than ex post facto punishment. But in a State where personal liberty is a guaranteed fundamental right, the range of such preventive action must be limited to a narrow compass. What may be called the police power of the State in this behalf must be limited by the consideration that the offence likely to be committed is of a serious nature, that the likelihood of its commission is very probable, if not imminent, and that the perpetrator of the crime, if left to commit it, may go unpunished under the normal machinery on account of witnesses not being willing to come forward. Section 151 of the Criminal Procedure Code authorizes a police officer to arrest any person when he knows of his design to commit any cognizable offence and to send him to the nearest Magistrate for such action which he considers fit or as may be feasible under Sections 107 to 110 of the Criminal Procedure Code. Section 57 of the Act constitutes a very wide departure from such a provision and there must be clear justification for so serious an encroachment on personal liberty as is contemplated therein. A provision of the kind might not only be justified but may be called for, if confined to serious offences—serious either because of their nature or of the attendant circumstances—and if witnesses are likely to be terrorized. I am unable to see why a person who may have previously committed any offence of a minor character and in ordinary circumstances, under Chapters XII, XVI or XVII of the Indian Penal Code, should not be left alone to the ordinary channels of prosecution. It appears to me that the proper balance between the fundamental right and social control is not achieved by vesting the power in executive officers in such wide terms as in Section 57 of the Act. Such a provision would lead to serious encroachment on the personal liberty of a citizen. While, of course, abuse of power is not to be assumed to test its reasonableness, neither is a power given in wide terms and prima facie unreasonable, to be considered reasonable on an assumption of its proper use.

I am also unable to see that the fact of previous commission of any such offence without any limitation as to the period of time that may have elapsed, or the circumstances with reference to which such an offence may have been committed, is any relevant consideration to justify restriction on personal liberty by way of preventive action. I am not aware that there is any accepted theory of criminology which justifies the view that a person who has committed an offence has any inherent tendency to repeat a similar offence—apart from environment, heredity or the like. In a trial for the commission of an offence prior conviction is ruled out as inadmissible. On an evaluation of the tendency to repeat a crime, I do not see how it is permissible material except in cases where repeated previous commission of offences indicates a habit. It has been said that the power under Section 57 of the Act will be exercised only when the officer concerned has before him not merely the fact of previous conviction but other material on the basis of which he has reason to believe that the person concerned is likely to engage himself in the commission of the offence. But this ultimately is a question of subjective satisfaction. It is not open to review by a Court. It would be difficult to postulate how far such a factor, as previous conviction, might have prejudiced a fair consideration of the other material before the officer. To my mind the law which permits subjective satisfaction to prevail on such material must be considered unreasonable. In my view, therefore, though the procedural portion of the law as provided in Sections 59 and 61 of the Act may not be open to serious criticism, the substantive portion of the law relating to content of the power as provided under Section 57 of the Act cannot be held to be in the nature of reasonable restriction of the fundamental right, for three reasons.

1. Clause (a) of Section 57 of the Act not being confined to offences serious in their nature or with reference to the attendant circumstances within the Chapters specified therein, prevention of the repetition thereof cannot be considered a reasonable restriction. It is in excess of what may be considered justifiable.

2. The previous commission of an offence of the category specified, without any reference to the time, environment and other factors has no rational relation to the criterion of ‘reasonableness in the interest of public’.

3. The exercise of the power not being limited by the consideration of non-availability of witnesses is also not rationally related to the criterion of ‘reasonableness in the interest of the public.’

For all the above reasons I consider that Section 57 of the Act is constitutionally invalid.*



9.	Garikapatti Veeraya v. N. Subbiah Choudhury (1957)

In Garikapatti Veeraya v. N. Subbiah Choudhury (1957),† an interesting question arose before the court as to when the right of appeal vested in the petitioner. The oft-quoted majority judgment of Das, C.J., speaking on behalf of himself and three other learned judges, held that a vested right of appeal before the Federal Court of India arose on the date on which the suit was filed, relying strongly upon Colonial Sugar Refining Company Ltd. v. Irving (1905).‡ Venkatarama Ayyar, J. dissented. He first set out the fact that four high courts had taken a view contrary to the majority judgment, with only three high courts being in consonance with the majority view. In a closely reasoned judgment, the learned judge then held:


Considering the question on principle, an appeal is a proceeding by which the correctness of the decision of an inferior court is challenged before a superior court. A right of appeal therefore can arise by its very nature only when a decision by which a litigant is aggrieved is given, and it sounds paradoxical to say that it arises even before judgment in the case is pronounced. Now, what reason can there be for holding that a right of appeal vests in a suitor at the commencement of the proceedings? If it is to be held not to arise on the date of judgment, then why should it be held to arise on the institution of the proceedings, and not on the date of the transaction which forms the foundation for those proceedings? If it is to be said that when a litigant commences a proceeding he acts on the expectation that a right of appeal existing under the then law with reference to that proceeding would not be taken away, it could likewise be said that when a person enters into a transaction, he does so in the expectation that the right of action and of appeal in relation thereto under the then law would be available to him for the enforcement of his rights under the transaction. And no one has asserted that a right of appeal is to be determined on the law as it stood on the date of the transaction.

Then again, if the right of appeal arises at the commencement of the action, in whom does it vest, the plaintiff or the defendant? It is the suitor who is aggrieved by the decision that has a right to prefer an appeal against it, and it might, according to the result, be either the one or the other, and if the theory that a right of appeal arises when the proceedings are commenced is to be accepted, it must be held to vest at that point of time both in the plaintiff and the defendant, and cease on the determination of the cause as regards the party who succeeds, and where the success is partial, to the extent of that success.*



The learned judge then found that in the US, it is well settled that the right of appeal is to be determined in accordance with the law as it was on the date of the judgment, and not as it was on the date of commencement of the action†. The learned judge then went on to hold:


When the law establishes a hierarchy of Courts and then provides in succession for appeals from a Court of the lower grade to one of the higher grade, it will not be correct to regard those appeals as forming a single proceeding, or the right to file them as a single right. If a suit is instituted in Court A and the law permits an appeal against its decision to Court B, and if the law further provides for an appeal from the decision of Court B, to Court C, and there is again a right of further appeal provided against the decision of Court C to Court D, the successive appeals from Court A to Court B, from Court B to Court C and from Court C to Court D are distinct proceedings independent of one another. How then can the right of appeal from one Court to another be held to comprise within it the right of appeal from that Court to a third Court? Section 96 of the Code of Civil Procedure provides for an appeal from a decree passed by the trial court, and under that provision the decision in a suit instituted in the Court of a District Munsif will be open to appeal to the District Court. Section 100 of the Code of Civil Procedure provides for further appeal from the judgment of the District Court to the High Court; but this right of second appeal is much more limited than that given under Section 96. It lies only when there is a question of law, and it is also subject in certain cases, to pecuniary limitations. Thus, the rights of appeal conferred by Sections 96 and 100 of the Code of Civil Procedure are different in their quality and contents. Then again, under Sections 109 and 110 of the Code of Civil Procedure a further appeal is provided against the decision of the High Court to this Court subject again to certain conditions. This is a right different in its character from the right of appeal conferred by Section 96 or Section 100. The notion, therefore, that if a suitor has a right of appeal from Court A to Court B, that right includes a right of appeal from Court B to Court C and again from Court C to Court D, would appear to be untenable.*



Referring to the important consideration of a court of appeal itself being abolished after an action is instituted in the trial court, the learned judge held:


But assuming that the Court of Review had not been abolished in Canada Cement Co. v. East Montreal (Town of) nevertheless, the principle that on the abolition of a Court the right of appeal to that Court must fall with it, is on its own reason and apart from the authority of that decision, unassailable and that principle has been affirmed by this Court in Dajisaheb Mane v. Shankar Rao Vithal Rao Mane where the position was thus stated:

‘If the Court to which an appeal lies is altogether abolished without any forum substituted in its place for the disposal of pending matters or for the lodgment of appeals, the vested right perishes no doubt.’*



It was finally concluded:


The result then might thus be summed up: The contention of the petitioner that the proposed appeal does not fall within the ambit of Article 133 on the ground that that Article applies only to judgments, decrees and final orders passed in proceedings instituted after the Constitution is untenable, firstly because it proceeds on the notion that a right to appeal to the Federal Court has vested in the suitor prior to the Constitution, for which there is no justification on principle or on the statute law of India; secondly because it involves reading into the Article words which are not there and which restrict the plain meaning of the enactment; and thirdly because it will lead to the anomalous result that there will be no right of appeal against judgments, decrees and final orders made after the Constitution in civil proceedings instituted prior thereto in the Courts of Part B States, whatever their valuation. The contention of the petitioner that appeals against judgments, decrees or final orders which would otherwise fall within the ambit of Article 133 must be held to fall outside that Article for the reason that they have not the requisite valuation prescribed therein, and that, in consequence, they will be governed by Art, 135, is untenable, firstly because Article 133 must be construed as exhaustive of the law in respect of appeals when they are directed against judgments, decrees or final orders in civil proceedings; secondly because, by implication that Article must be interpreted as negativing any appeal which does not satisfy the requirements as to valuation prescribed therein; and thirdly because, that would result in this discrimination that while appeals will be competent against judgments, decrees or final orders made in proceedings instituted before the Constitution when made by High Courts in Part A States, no appeal will lie against judgments in like suits instituted in Part B States, though some of them at least had a provision for an appeal to an authority functioning as the Privy Council. The correct interpretation to be put on Article 133 therefore is that it applies to all appeals against judgments, decrees and final orders of the High Courts in the territory of India made after the commencement of the Constitution in civil proceedings, irrespective of whether those proceedings were instituted before or after the Constitution. Such an interpretation would furnish a simple, clear and uniform law for the whole of India, and that would also avoid discrimination between suitors who instituted actions prior to the Constitution and those who instituted them after, and between those who have instituted proceedings in Part A States and those who have instituted proceedings in Part B States.*



10.	The Lord Krishna Sugar Mills Ltd. v. The Union of India (1960)

In The Lord Krishna Sugar Mills Ltd. v. The Union of India (1960),† the constitutional validity of the Sugar Export Promotion Act, 1958, came up for consideration before the court. The impugned act obliged the owners of factories producing sugar by the ‘vacuum pan’ process to deliver to the export agency specified by the Central government the quota of sugar that was allocated to them, which would then have to be sold at a fixed price. According to the petitioners, the price so fixed would make them suffer a loss, thereby rendering the provisions of the statute unreasonable and arbitrary, and violative of Articles 14, 19(1)(f) and 19(1)(g) of the Constitution of India. The majority judgment of Hidayatullah, J., on behalf of himself and three other learned judges, upheld the aforesaid act, stating that the act served the national interest by earning foreign exchange for the state, and building up foreign markets for the future prosperity of the sugar industry. This being the case, the pro tem measure which may, for the time being, lead to a loss of business profit, could not therefore be said to be unreasonable or not in the public interest. Subba Rao, J., by a separate concurring judgment, agreed with the conclusion of the majority. Sarkar, J. dissented. He referred to the working of the act as follows:


The substance of the matter then is that an owner of a sugar factory gets in exchange for the sugar delivered by him under the Act, a proportionate share of the sale proceeds less the expenses. He has no hand in deciding at what price the goods would be sold by the export agency. If they are sold for a very low price, he has no right to complain. Neither has he any power to control the expenses. The exchange value that a sugar manufacturer is entitled to get under the Act for sugar delivered by him, therefore, depends entirely on the export agency. Again, under sub-section (1) of Section 9, the export agency need pay the manufacturer only at such times as it thinks fit. It may be difficult to say that all these terms are reasonable.
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However, that may be, there is another aspect of the question which in my view decides it. It is quite plain that as things are, sugar can be sold abroad only at a loss. That clearly appears from the materials on the record and is not indeed disputed. I think it enough to refer to the Objects and Reasons of the Act and to a statement in the affidavit of Shri K.P. Jain, Chief Director, Directorate of Sugar, affirmed on February 13, 1959 and filed on behalf of the Government, to show that the Act contemplated that the export of sugar made under it would result in a loss. In the Objects and Reasons of the Act, it is stated,

‘With a view to earning foreign exchange it is necessary to promote export of sugar. The export of sugar, however, involves a loss, even if excise duty and cane cess are remitted.’

In para 22 of Shri Jain’s said affidavit, it is stated,

‘I further say that . . . the entire scheme envisaged in the Act depends on the pooling of the losses on export by all sugar factories in India, in proportion to their export quota.’*

xxx xxx xxx




It is first said that though the exports result in a loss now, it may in future bring in profits. That hope is clearly only a pious hope. And what is more, it is not a hope which has even been expressed in the affidavits filed on behalf of the respondents.†
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It is said that the increase so made in the home price of sugar would completely wipe out the loss incurred on the export under the Act of 2½ per cent of the produce of a factory. I will accept this as a correct estimate. I will also ignore the petitioners’ contention that they had not been able to sell the sugar in the home market at the increased price.‡



In an interesting passage, the learned dissenting judge stated that the constitutional validity of a provision of law cannot depend upon how the government chooses to act under the Essential Commodities Act, 1955, which would make such a ‘fluctuating validity’ dependent on extraneous factors, as under:


Furthermore, if the respondents’ contention was right, a statute would then be legal when the Government chooses to do a thing and illegal when it undoes it and so on from time to time at the choice of the Government. That would be intolerable in any legal system. It was said that this is unavoidable and may happen in many cases. The following illustration was given. Suppose in famine conditions a statute was passed controlling free sale of foodstuff. Assume that the prevailing conditions made the restrictions put on free sale reasonable. Later, normal conditions returned which made the control of sales of foodstuff unnecessary and therefore unreasonable. The Act would thereupon become invalid. But further suppose that after sometime the famine conditions returned. The validity of the Act would then be restored. Hence it is said that there would be nothing unusual in the Act being valid and invalid from time to time. But it seems to me that this is no analogy. The famine conditions imagined do not depend on the choice of the Government. So, assuming that the appearance and disappearance of famine conditions from time to time made the Act once valid and again invalid—as to which I do not feel called upon to say anything now—that does not justify the adoption of a rule which would make the validity of an Act depend on the choice of the Government. If fluctuating validity is the result in one case, it does not follow that the same consequence would occur in another and a totally different case.

Again the validity of the Notification enhancing the home price seems to me to admit of grave doubt. I find nothing in the Essential Commodities Act nor naturally in the Sugar (Control) Order, 1955 which would authorize the Government to increase the price simply for the sake of recouping to the manufacturers the loss caused to them by the impugned Act. I have earlier set out the relevant provisions of the Essential Commodities Act. The power to fix the price of sugar given thereby can be exercised ‘for maintaining or increasing the supplies of any essential commodity or for securing their equitable distribution and availability at fair prices’. That power cannot, therefore, be exercised for recouping loss caused to a manufacturer by another Act, the object of which is to earn foreign exchange. If it is said that the Notification was issued for the purposes mentioned in the Essential Commodities Act, it becomes at once apparent, that the price fixed under it has no relation to the impugned Act and may have to be altered irrespective of the latter Act. I find it impossible to say that a notification fixing the price of sugar on different conditions can be taken into account in deciding the reasonableness of the impugned Act which is entirely unconnected with those considerations.*



The learned judge therefore would have struck down the act as being an unreasonable restriction on the petitioner’s right to carry on business.*

11.	Kangsari Halder v. The State of West Bengal (1960)

In Kangsari Halder v. The State of West Bengal (1960),† the West Bengal Tribunals of Criminal Jurisdiction Act of 1952 came up for consideration before the court. By this act, the state government was allowed to declare areas as ‘disturbed areas’, as a result of which persons who committed offences within those areas would be tried by the special procedure prescribed by the act. The majority judgment delivered by Gajendragadkar, J., on behalf of himself and two other learned judges, upheld the classification made by the act, holding Article 14 as not having been infracted. Sarkar and Subba Rao, JJ. dissented. After analysing the provisions of the act, they concluded:


The effect of the Act therefore is to group into one class, persons committing the specified offences in the specified area and in the specified period whose trials had not been concluded before the making of the declaration. It is only to them that the Act applies. This is where the difficulty arises. There does not seem to be any intelligible differentia by which such persons can be differentiated from others who committed the same offences in the same area and during the same period but whose trials had been concluded before the making of the declaration. The object of the Act, as earlier stated, is to secure speedy trials in the interests of the security of the State and the maintenance of the public peace and tranquillity in view of the extensive disturbance of the public peace and tranquillity in an area. It would be necessary to carry out this object that both the classes of persons, namely, those whose trials had been concluded as also those whose trials had not been concluded, should be treated according to the same law. The only distinction between the two classes is that in one case the trials had been concluded while in the other, they had not been. Now that is not a differentia, if it may be called so, which has any reasonable relation to the object of the Act. Indeed, in order to secure that object, it is necessary to place both the classes of persons in the same situation. By permitting a declaration classifying offences committed in the past, the Act makes a classification which cannot stand the well-known test which I have read from Ram Krishna Dalmia case.
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The object of the Act is expressly to provide speedy trial of certain offences committed in a specified area and during a specified period because ‘it is expedient in the interests of the security of the State, the maintenance of public peace and tranquillity’ to do so. The classification by areas is based on disturbance in an area and the necessity of restoring peace there. Such being the object, a distinction made between the cases were the trials had been concluded and the cases where the trials had not been concluded, is not a distinction which has any rational relation to that object.*



12.	Kavalappara Kottarathil Kochuni v. State of Madras (1960)

In Kavalappara Kottarathil Kochuni v. State of Madras (1960),† the Madras Marumakkattayam (Removal of Doubts) Act, 1955, came up for consideration before the court. The majority judgment delivered by Subba Rao, J., on behalf of himself and two other learned judges, declared that the said act would be void and ultra vires the Constitution of India, being violative of the petitioner’s fundamental rights contained in Article 19(1)(f). Sarkar, J., joined by Imam, J., dissented. First and foremost, it was observed that Article 31A cannot, on its plain terms, be confined to agrarian reform alone, as follows:


Article 31-A was introduced into the Constitution by the Constitution (First Amendment) Act, 1951. It was subsequently amended by the Constitution (Fourth Amendment) Act, 1955. Both these Acts made the amendments with retrospective effect from the commencement of the Constitution. The petitioner seeks to support the contention that the Act contemplated by Article 31-A(1)(a) is an Act dealing with agrarian reforms by referring to the objects and reasons stated in the Bills by which the Acts amending the Constitution were introduced in the Parliament. It does not seem to us that it is permissible to refer to such objects and reasons for the construction of a statute: see Aswini Kumar Ghose v. Arabinda Bose. We conceive therefore that we are not entitled to read the word ‘law’ in Article 31-A(1) in relation to sub-clause (a), only as a law intended to achieve agrarian reforms on the basis of the supposed object of the legislature in enacting Article 31-A. We also observe that apart from the objects and reasons found in the Bills, there is nothing on which the contention that the law contemplated by Article 31-A(1)(a) is a law intended to achieve agrarian reform, can be based.*



This being so, it was held that since the statute would receive the protection of Article 31A, it cannot be declared invalid, even if it violates Articles, 14, 19(1)(f) and 31 of the Constitution of India.† And resultantly the constitutional validity of the state act was upheld.‡

13.	K.M. Nanavati v. State of Maharashtra (1961)

In K.M. Nanavati v. State of Maharashtra (1961),§ the petitioner had been convicted under Section 302 of the Indian Penal Code and sentenced to imprisonment for life by the high court. On the day when the high court pronounced its judgment, the Governor of Bombay passed an order under Article 161 of the Constitution of India, suspending the sentence passed by the high court until the petitioner’s appeal to the Supreme Court was disposed of. Under Order XXI, Rule 5 of the Supreme Court Rules, 1950, the petitioner had to surrender before the Supreme Court before it could suspend the sentence passed by the high court. The majority judgment of Sinha C.J. held that the executive power under Article 161 of the Constitution must yield to the judicial power of the Supreme Court under Article 142, as follows:


There can therefore be no doubt that the judicial power under Article 142 and the Executive power under Article 161 can within certain narrow limits be exercised in the same field. The question that immediately arises is one of harmonious construction of two provisions of the Constitution, as one is not made subject to the other by specific words in the Constitution itself. As already pointed out, Article 161 contains no words of limitation; in the same way, Article 142 contains no words of limitation and in the fields covered by them they are unfettered. But if there is any field which is common to both, the principle of harmonious construction will have to be adopted in order to avoid conflict between the two powers. It will be seen that the ambit of Article 161 is very much wider and it is only in a very narrow field that the power contained in Article 161 is also contained in Article 142, namely, the power of suspension of sentence during the period when the matter is sub judice in this court. Therefore on the principle of harmonious construction and to avoid a conflict between the two powers it must be held that Article 161 does not deal with the suspension of sentence during the time that Article 142 is in operation and the matter is sub judice in this court.*



Kapur, J. dissented. After setting out the relevant constitutional provisions and exhaustively considering the English and American law on the subject, the learned judge held:


It was argued that the power of the court under Articles 142 & 145 and of the Governor under Article 161 are mutually inconsistent and therefore the power of the Governor does not extend to the period the appeal is pending in this court because law does not contemplate that two authorities i.e. executive and judicial should operate in the same field and that it is necessary that this court should put a harmonious construction on them. Article 142 of the Constitution, it was contended, is couched in language of the widest amplitude and comprises powers of suspension of sentences etc. The argument that the power of the executive to suspend the sentence under Article 161 and of the judiciary to suspend the sentence under Article 142 and Article 145 are in conflict ignores the nature of the two powers. No doubt the effect of both is the same but they do not operate in the same field; the two authorities do not act on the same principles and in exercising their powers they do not take the same matters into consideration. The executive exercises the power in derogation of the judicial power. The executive power to pardon including reprieve, suspend or respite a sentence is the exercise of a sovereign or governmental power which is inherent in the State power. It is a power of clemency, of mercy, of grace ‘benign prerogative’ of the highest officer of the State and may be based on policy. It is to be exercised on the ground that public good will be as well or better promoted by suspension as by the execution but it is not judicial process. The exercise of this power lies in the absolute and uncontrolled discretion of the authority in whom it is vested. The power of the courts to suspend sentences is to be exercised on judicial considerations*.
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Taking the case of pardon it is important to note that pardon is granted for reasons other than innocence.†



The learned judge in an exhaustive analysis therefore concluded as follows:


There are seven reasons for denying the argument of conflict between Articles 142 and 161:

(1) As has been discussed above, the two articles operate in two distinct fields where different considerations for taking action apply. That is how the two articles are reconcilable and should be reconciled. This interpretation accords with the Rule of statutory co-existence stated in textbooks on Interpretation of Statutes, which is as follows:

‘It is sometimes found that the conflict of two Statutes is apparent only, as their objects are different and the language of each is restricted to its own object or subject. When their language is so confined, they run in parallel lines without meeting’.

(2) The proper Rule of construction of Statutes was laid down in Warburton v. Loveland:

‘No Rule of construction can require that when the words of a Statute convey a clear meaning . . . it shall be necessary to introduce another part of the Statute, which speaks with less perspicuity, and of which the words may be capable of such construction as by possibility to diminish the efficacy of the other provisions of the Act.’

This Rule was accepted in regard to the interpretation of Sections 89, 92 and 93 of the Australian Constitution in the State of Tasmania v. Commonwealth of Australia:

‘Applying those expressions to these Sections I should say they amount to this; Seeing that Section 89 has an absolutely clear meaning, the Rules of construction do not require us to introduce another part of the Statute which speaks with less perspicuity, and to apply that part to the construction of Section 89. That would have the effect of diminishing the clearness of Section 89 and appears to me to be an absolute inversion of the Rule which is applicable in such a case.’

In the instant case the words of Article 161 are clear and unambiguous. It is an unsound construction to put a fetter on the plenitude of the powers given in that article by reading an earlier article which deals with the powers of a different department of Government and uses language ‘which speaks with less perspicuity’.

(3) Moreover it is a relevant consideration in the matter of interpretation that the two articles are in two different parts. There is ample authority for the view that one is entitled to have regard to the indicia afforded by the arrangement of sections and from other indications; Dormer v. New Castle-upon-Tyne Corporation per Slesser, L.J. The arrangement of sections into parts and their headings are substantive parts of the Act and as is pointed out by Craies on Statute Law (5th Edn.), p. 165, ‘they are gradually winning recognition as a kind of preamble to the enactments which they precede limiting or explaining their operation’. They may be looked to as a better key to construction than a mere preamble. Ibid p. 195.

In Inglis v. Robertson which turned on the meaning of the Factors Act, Lord Herschell said:

‘These headings are not in my opinion mere marginal notes but the sections in the group to which they belong must be read in connection with them and interpreted in the light of them.’

Viscount Simon, L.C., said in Nokes v. Doncaster Amalgamated Collieries Ltd.:

‘Moreover, Section 154 contemplates—or, at any rate, provides for—the dissolution of the transferor company when the transfer of its undertaking has been made, and there appears to be no means of calling back to life the company so dissolved for Section 294 occurs in Part V of the Companies Act, 1929, dealing with winding up, whereas Section 154 is found in Part IV.’

These cases place accent on the principle that the Articles 142(1) and 161 deal with different subjects showing operation in separate fields and were not intended to overlap so as to be restrictive of each other.

(4) The language of Article 161 is general i.e. the power extends equally to all class of pardons known to the law whatever the nomenclature used; Ex parte Wells and therefore if the power to pardon is absolute and exercisable at any time on principles which are quite different from the principles on which judicial power is exercised then restrictions on the exercise of the lesser power of suspension for a period during which the appeal is pending in this court would be an unjustifiable limitation on the power of the executive. It could not have been the intention of the framers that the amplitude of executive power should be restricted as to become suspended for the period of pendency of an appeal in the Supreme Court.

(5) If this interpretation is adopted it would lead to this rather incongruous result that if the appeal is pending in a court of Session or the High Court the power of the executive will be abundant, overriding and operative during the pendency of appeals but will be restrictive when appeal is brought in the Supreme Court.

(6) Article 161 is a later provision and when it was adopted the Constitution makers had already adopted Article 72 and Articles 142(1) and 145. It does not seem reasonable that by so juxtaposing the articles it was the intention of the framers to constrict the power of the executive. The Rules of interpretation on this point have thus been stated:

(a) It is presumed that the legislature does not deprive the State of its prerogative powers unless it expresses its intention to do so in express terms or by necessary implication. Province of Bombay v. Municipal Corporation of the City of Bombay; Director of Rationing & Distribution v. Corporation of Calcutta.

(b) It seems impossible to suppose that so material a change in the constitutional powers of the Governor was intended to be effected by a side wind.

(c) The law will not allow alteration of a Statute by construction when the words may be capable of proper operation without it; Kutner v. Philips.

(d) It cannot be assumed that the Constitution has given with one hand what it has taken away with another; Dormer v. New Castle-upon-Tyne Corporation.

(e) If two sections are repugnant, the known Rule is that the last must prevail: Wood v. Riley, per Keating, J.

(7) The power given to the Governor in regard to pardons is a specific power specially conferred as was vested in the colonial and British Governors in Indian provinces during British days. The power given to the court under Article 142(1) is a general power exercisable for doing complete justice in any cause or matter. If they i.e. Articles 161 and 142(1) deal with the same subject-matter as is contended then Article 161 must prevail over Article 142(1) which is in accord with the constitutional position as above discussed.*



14.	The Hingir-Rampur Coal Co., Ltd. v. State of Orissa & Ors. (1961)

In The Hingir-Rampur Coal Co., Ltd. v. State of Orissa & Ors. (1961),* the petitioners challenged the constitutional validity of the Orissa Mining Areas Development Fund Act, 1952, which empowered the state government to impose and collect a cess not exceeding 5 per cent of the value of minerals at the ‘pit’s mouth’. The majority judgment of Gajendragadkar, J., on behalf of himself and three other learned judges, held that the cess imposed by the act was a ‘fee’ relatable to Entries 23 and 66 of List II of the Seventh Schedule to the Constitution of India, as a result of which the constitutional validity of the impugned act was beyond question. It was further held that the competence of the Orissa state legislature under Entry 23 of List II was not impaired, as the requisite declaration under Entry 54 of List I had not been made by Parliament. Given this conclusion, the majority judgment felt it unnecessary to consider whether the impugned act can be justified under Entry 50 of List II or whether it is relatable to Entry 24 of List III. Wanchoo, J. differed. According to him, the aforesaid cess was in the nature of ‘tax’ and not a ‘fee’. This was stated as follows:


These decisions clearly bring out the difference between a tax and a fee and generally speaking there is always an element of quid pro quo in a fee and the amount raised through a fee is co-related to the expenses necessary for rendering the services which are the basis of quid pro quo. Further, the amount collected as a fee does not go to augment the general revenues of the State and many a time a special fund is created in which fees are credited—though this is not absolutely necessary. But as I read these decisions, they cannot be held to lay down that what is in pith and substance a tax can become a fee merely because a fund is created in which collections are credited and some services may be rendered to the persons from whom collections are made. If that were so, it will be possible to convert many taxes not otherwise leviable into fees by the device of creating a special fund and attaching some service to be rendered through that fund to the persons from whom collections are made. I am therefore of opinion that one must first look at the pith and substance of the levy, and if in its pith and substance it is not essentially different from a tax it cannot be converted into a fee by creating a special fund in which the collections are credited and attaching some services to be rendered through that fund.*



It was then held that since the Orissa state legislature had, in substance, levied a duty of excise, this would be ultra vires its powers. This was stated as follows:


Let me therefore see what the Orissa Legislature has done in the present case. It has levied a cess at a rate not exceeding five per centum on the value of minerals at the pit’s mouth on all extracted minerals. All the extracted minerals are nothing other than goods produced and the cess is levied on the goods produced at a rate not exceeding five per centum of the value at the pit’s mouth. The cess therefore in the present case cannot be anything other than a duty of excise. The pith and substance of the cess in this case falls fairly and squarely within Entry 84 of List I and is therefore a duty of excise, which cannot be levied by the Orissa State Legislature.†
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Compare what has been done in this case. Section 3 of the Act which refers to the services to be rendered mentions communications, that is, roads, bridges and other means of communication (barring those given in List I), water-supply and electricity, for the better development of the area. These three items themselves would mean expenditure of such large amounts that anything could be charged as a fee to meet the costs, particularly in an undeveloped State like Orissa. Further, the section goes on to mention provision for the welfare of residents or workers in any such area, which would include such things as social security and social insurance, provident-funds, employer’s liability, workmen’s compensation, invalidity and old age pensions and maternity benefits and may be even employment and unemployment. Again large funds would be required for these purposes. Therefore, the services enumerated in Section 3 being so large and requiring such large sums, any amount can be levied as a fee and in the name of quantification any tax, even though it may be in List I, can be imposed; and that is exactly what has been done, namely, what is really a duty of excise has been imposed as a fee for these purposes which fall under Items 13 and 17 of List II and 23, 24 and 38 of List III. There can be no doubt in the circumstances that the levy of a cess as a fee in this case is a colourable piece of legislation. I do not say that the Orissa State Legislature did this deliberately. The motive of the legislature in such cases is irrelevant and it is the effect of the legislation that has to be seen. Looking at that, the cess in this case is in pith and substance nothing other than a duty of excise under Item 84 of List I and therefore the State legislature was incompetent to levy it as a fee.*



Having so held, the next question that the learned judge had to consider was whether the impugned levy could be said to fall under Entry 50 of List II of the Seventh Schedule of the Constitution of India. The said entry reads as under:


Taxes on mineral rights subject to any limitations imposed by Parliament by law relating to mineral development.



Rejecting this contention, the learned judge then held:


The next contention on behalf of the State of Orissa is that if the cess is not justified as a fee, it is a tax under Item 50 of List II of the Seventh Schedule. Item 50 provides for taxes on mineral rights subject to any limitations imposed by Parliament by law relating to mineral development. This raises a question as to what are taxes on mineral rights. Obviously, taxes on mineral rights must be different from taxes on goods produced in the nature of duties of excise. If taxes on mineral rights also include taxes on minerals produced, there would be no difference between taxes on mineral rights and duties of excise under Item 84 of List I. A comparison of Lists I and II of the Seventh Schedule shows that the same tax is not put in both the Lists. Therefore, taxes on mineral rights must be different from duties of excise which are taxes on minerals produced. The difference can be understood if one sees that before minerals are extracted and become liable to duties of excise somebody has got to work the mines. The usual method of working them is for the owner of the mine to grant mining leases to those who have got the capital to work the mines. There should therefore be no difficulty in holding that taxes on mineral rights are taxes on the right to extract minerals and not taxes on the minerals actually extracted. Thus tax on mineral rights would be confined, for example, to taxes on leases of mineral rights and on premium or royalty for that. Taxes on such premium and royalty would be taxes on mineral rights while taxes on the minerals actually extracted would be duties of excise.*



15.	Jagannath Prasad Sharma v. State of U.P. (1962)

In Jagannath Prasad Sharma v. State of U.P. (1962),† the U.P. Disciplinary Proceedings (Administrative Tribunal) Rules, 1947, together with the U.P. Police Regulations, came up for consideration before the Supreme Court. The question that arose before the court was whether the inquiry held by the tribunal in the facts of that case violated Article 14 of the Constitution of India, as two parallel procedures were available: one under the Tribunal Rules, which was not appealable, and the other under the U.P. Police Regulations, which was appealable. The majority judgment of J.C. Shah, J., speaking on behalf of himself and three other learned judges, held that the mere fact that in one case an appeal was provided and in the other there was none would not make the procedure followed under the Tribunal Rules discriminatory. It was therefore held:


The Tribunal Rules and the Police Regulations in so far as they deal with enquiries against police officers are promulgated under Section 7 of the Police Act, and neither the Tribunal Rules nor the Police Regulations provide an appeal against an order of dismissal or reduction in rank which the Governor may pass. The fact that an order made by a police authority is made appealable whereas the order passed by the Governor is not made appealable is not a ground on which the validity of the Tribunal Rules can be challenged. In either case, the final order rests with the Governor who has to decide the matter himself. Equal protection of the laws does not postulate equal treatment of all persons without distinction: it merely guarantees the application of the same laws alike and without discrimination to all persons similarly situated. The power of the legislature to make a distinction between persons or transactions based on a real differentia is not taken away by the equal protection clause. Therefore by providing a right of appeal against the order of police authorities acting under the Police Regulations imposing penalties upon a member of the police force, and by providing no such right of appeal when the order passed is by the Governor, no discrimination inviting the application of Article 14 is practised.*



Das Gupta, J. dissented. In his view:


The real position that requires examination appears to me to be this: suppose A and B are two police officers holding the same rank and post and A is proceeded against under the Tribunal Rules on a charge of corruption while B is proceeded against on a similar charge of corruption under the Police Regulations procedure. In the first case if the Tribunal finds A guilty and recommends, say, dismissal; and the Governor makes an order of dismissal, against this order there is no appeal. Suppose in B’s case also the punishing authority makes an order of dismissal; but against this B has a right of appeal. It is obvious that while in the latter case B has some chance of the Appellate Authority taking a different view either about his guilt or about the quantum of punishment and setting aside or modifying the order, A has no such chance at all. It will be little consolation to A that the order in his case has been passed by such a high authority as the Governor. He can, it seems to me, legitimately complain that there is a real difference between the way he is treated and B is treated because of this existence of B’s right of appeal against the punishing authority’s order while he has no such right. Unless one assumes that the right of appeal is only in name, I do not see how one can deny that there is a legitimate basis for this complaint. I cannot agree that the right of appeal is a right without substance. Whenever one authority sits in appeal over another authority there is always a chance that the Appellate Authority may take a different view of facts or of law and as regards the quantum of punishment requisite, from the authority whose decision is under appeal. It is this chance which is denied, if a right of appeal is taken away. I am therefore of opinion that the absence of the right of appeal under Rule 10 of the Tribunal Rules while a right of appeal is given to a police officer under the Police Regulations, results in unequal treatment in a substantial matter, as between a police officer proceeded against under the Tribunal Rules and an officer who is proceeded against under the Police Regulations procedure. Nor is it possible to discover any principle to guide the discretion of the Government to select some police officers to be proceeded against under the Tribunal Rules while leaving out other police officers to be proceeded against, in respect of similar matters, under the Police Regulations procedure.*



This being so, the learned judge concluded that the U.P. Disciplinary Proceedings (Administrative Tribunal) Rules, 1947, are hit by Article 14 of the Constitution of India.†

16.	State of Bombay v. Kathi Kalu Oghad (1962)

The important early eleven-judge-bench judgment in State of Bombay v. Kathi Kalu Oghad (1962)‡ had to decide the correct position with respect to the fundamental right contained in Article 20(3) of the Constitution of India, which states:


No person accused of any offence shall be compelled to be a witness against himself.



The majority judgment of Sinha, C.J., on behalf of himself and seven other learned judges, concluded as follows:


(1)An accused person cannot be said to have been compelled to be a witness against himself simply because he made a statement while in police custody, without anything more. In other words, the mere fact of being in police custody at the time when the statement in question was made would not, by itself, as a proposition of law, lend itself to the inference that the accused was compelled to make the statement, though that fact, in conjunction with other circumstances disclosed in evidence in a particular case, would be a relevant consideration in an enquiry whether or not the accused person had been compelled to make the impugned statement.

(2)The mere questioning of an accused person by a police officer, resulting in a voluntary statement, which may ultimately turn out to be incriminatory, is not ‘compulsion’.

(3)‘To be a witness’ is not equivalent to ‘furnishing evidence’ in its widest significance; that is to say, as including not merely making of oral or written statements but also production of documents or giving materials which may be relevant at a trial to determine the guilt or innocence of the accused.

(4)Giving thumb impressions or impressions of foot or palm or fingers or specimen writings or showing parts of the body by way of identification are not included in the expression ‘to be a witness’.

(5)‘To be a witness’ means imparting knowledge in respect of relevant facts by an oral statement or a statement in writing, made or given in court or otherwise.

(6)‘To be a witness’ in its ordinary grammatical sense means giving oral testimony in court. Case law has gone beyond this strict literal interpretation of the expression which may now bear a wider meaning, namely, bearing testimony in court or out of court by a person accused of an offence, orally or in writing.

(7)To bring the statement in question within the prohibition of Article 20(3), the person accused must have stood in the character of an accused person at the time he made the statement. It is not enough that he should become an accused, any time after the statement has been made.*



Das Gupta, J., speaking on behalf of himself, S.K. Das, J. and Sarkar, J., differed. The learned judge referred to Article 20(3) and then held:


One of the propositions put forward was that ‘to be a witness’ as used in Article 20(3) cannot refer to anything said or done at the stage of investigation of an offence; We agree with our learned Brethren that this is an unduly narrow construction. As was pointed out in Sharma case the phrase used in Article 20(3) is ‘to be a witness’ and not ‘to appear as a witness’. That by itself justifies the conclusion ‘that the protection afforded to an accused insofar as it is related to the phrase “to be a witness” is not merely in respect of testimonial compulsion in the court room but may well extend to compelled testimony previously obtained from him’. If the protection was intended to be confined to being a witness in court then really it would have been an idle protection. It would be completely defeated by compelling a person to give all the evidence outside court and then, having what he was so compelled to do, proved in court through other witnesses. An interpretation which so completely defeats the constitutional guarantee cannot, of course, be correct. The contention that the protection afforded by Article 20(3) is limited to the stage of trial must therefore be rejected.

That brings us to the suggestion that the expression ‘to be a witness’ must be limited to a statement whether oral or in writing by an accused person imparting knowledge of relevant facts; but that mere production of some material evidence, whether documentary or otherwise would not come within the ambit of this expression. This suggestion has found favour with the majority of the Bench; we think however that this is an unduly narrow interpretation. We have to remind ourselves that while on the one hand we should bear in mind that the Constitution-makers could not have intended to stifle legitimate modes of investigation we have to remember further that quite clearly they thought that certain things should not be allowed to be done, during the investigation, or trial, however helpful they might seem to be to the unfolding of truth and an unnecessary apprehension of disaster to the police system and the administration of justice, should not deter us from giving the words their proper meaning. It appears to us that to limit the meaning of the words ‘to be a witness’ in Article 20(3) in the manner suggested would result in allowing compulsion to be used in procuring the production from the accused of a large number of documents, which are of evidentiary value, sometimes even more so than any oral statement of a witness might be. Suppose, for example, an accused person has in his possession, a letter written to him by an alleged co-conspirator in reference to their common intention in connection with the conspiracy for committing a particular offence. Under Section 10 of the Evidence Act this document is a relevant fact as against the accused himself for the purpose of proving the existence of the conspiracy and also for the purpose of showing that any such person was a party to it. By producing this, the accused will not be imparting any personal knowledge of facts; yet it would certainly be giving evidence of a relevant fact. Again, the possession by an accused of the plan of a house where burglary has taken place would be a relevant fact under Section 8 of the Evidence Act as showing preparation for committing theft. By producing this plan is he not giving evidence against himself?

To a person not overburdened with technical learning, the giving of evidence, would appear to be the real function of a witness. Indeed English literature is replete with instances of the use of the word ‘witness’ as meaning ‘evidence’. To give one example; Shakespeare’s Horatio speaking to Hamlet says:

‘Season your admiration for a while

With an attent ear, till I may deliver,

Upon the witness of these gentlemen,

This marvel to you’ (Hamlet, Act I, Scene, II).

There can be no doubt that to the ordinary user of English words, the word ‘witness’ is always associated with evidence, so that to say that ‘to be a witness’ is to furnish evidence is really to keep to the natural meaning of the words.*



The learned judge then referred to Stephen’s History of Criminal Law, as follows:


It has been well said that an abolition of this privilege would be an incentive for those in charge of enforcement of law ‘to sit comfortably in the shade rubbing red pepper into a poor devil’s eyes rather than go about in the sun hunting up evidence’. (Stephen, History of Criminal Law, p. 442). No less serious is the danger that some accused persons at least, may be induced to furnish evidence against themselves which is totally false—out of sheer despair and an anxiety to avoid an unpleasant present.†
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The matter becomes clear, when we contrast the giving of such handwriting or impressions, with say, the production of a letter admissible in evidence under Section 10, or the production of the plan of a burgled house. In either of these two latter cases, the evidence given tends by itself to incriminate the accused person. But the evidence of specimen handwriting or the impressions of the accused person’s fingers, palm or foot, will incriminate him, only if on comparison of these with certain other handwritings or certain other impressions, identity between the two sets is established. By themselves, these impressions or the handwritings do not incriminate the accused person, or even tend to do so. That is why it must be held that by giving these impressions or specimen handwriting, the accused person does not furnish evidence against himself. So, when an accused person is compelled to give a specimen handwriting or impressions of his finger, palm or foot, it may be said that he has been compelled to be a witness; it cannot however be said that he has been compelled to be a witness against himself.*



It was therefore stated in conclusion:


We agree therefore with the conclusion reached by the majority of the Bench that there is no infringement of Article 20(3) of the Constitution by compelling an accused person to give his specimen handwriting or signature; or impressions of his fingers, palm or foot to the investigating officer or under orders of a court for the purpose of comparison under the provisions of Section 73 of the Indian Evidence Act; though we have not been able to agree with the view of our learned Brethren that ‘to be a witness’ in Article 20(3) should be equated with the imparting of personal knowledge or that an accused does not become a witness when he produces some document not in his own handwriting even though it may tend to prove facts in issue or relevant facts against him.†



17.	Izhar Ahmad Khan v. Union of India (1962)

In Izhar Ahmad Khan v. Union of India (1962),‡ Rule 3 of Schedule III of the Citizenship Rules came up for consideration, which stated as follows:


The fact that a citizen of India has obtained on any date a passport from the Government of any other country shall be conclusive proof of his having voluntarily acquired the citizenship of that country before that date.



The petitioners challenged the constitutional validity of this rule, as also the section under which it was made, namely, Section 9(2) of the Citizenship Act, 1955. The majority judgment of Gajendragadkar, J., delivered on behalf of himself and two other learned judges, upheld the constitutional validity of the aforesaid rule, stating that citizenship was not a fundamental right under the Constitution, and that Parliament clearly had the power under Article 11 of the Constitution of India to regulate the right of citizenship by law. Sarkar, J. and Das Gupta, J. dissented. In a judgment delivered by Das Gupta, J., an important distinction was made between substantive and adjective laws, as follows:


Every law has something to do with the function of the State in securing rights to and imposing liabilities on its people. While however some of the laws deal primarily with the creation, modification or extinguishment of rights or liabilities, other laws deal with the further task that then becomes necessary of ascertaining how far in any particular case, such rights or liabilities have come into existence, or have become destroyed. For clarity of thought, and convenience of discussion, the laws falling in the former class are called substantive laws while those in the second class are called adjective laws. Adjective laws again have two branches, one dealing with the procedure of the courts; and the other (which is also in the strict sense ‘procedure’) rules of evidence. The distinction between substantive law and adjective law is well understood in jurisprudence, though some amount of confusion has occasionally been caused by some writers losing sight of the distinction.*



After quoting from Jeremy Bentham, Justice Holmes and Professor Thayer,† and Wigmore and Holdsworth,‡ the learned judge came to the conclusion that conclusive presumptions laid down by statutes are rules of substantive law.§ It was therefore held:


The substance of the matter then is that a rule of conclusive presumption as to the existence of a certain fact only for establishing or disestablishing a specified substantive right results in affecting that right and ceases to be a rule of proof.¶



It was then reasoned that in certain circumstances, passports can be issued by foreign nations without the requirement of the person to whom it is issued being a citizen of that nation, as follows:


Under the law as laid down in the impugned rule the fact of obtaining a foreign passport will have this result, even though it may very well be that though he has voluntarily acquired such a passport he has not thereby, or for that purpose acquired the citizenship of another country. This may happen for instance, when a person who is a citizen of India by reason of descent, but is at the same time a citizen of another country, say, France, by birth, obtains a passport from the French authorities. Again, each country is of course free to make its own laws. Suppose a foreign country makes a law under which it can issue a passport to one who is not its national. If an Indian takes such a passport, he does not under the law of that country become its national but under the rule now being considered, he is to be taken as a foreign national. The obtaining of such a passport in either case cannot under the ordinary process of reasoning have any value whatsoever to show that he has voluntarily acquired foreign citizenship. Yet, under the impugned rule a passport so obtained by an Indian national will extinguish his right of citizenship of India. Clearly, therefore, the impugned rule is a rule of substantive law as distinct from a rule of evidence.*



This being so, it was concluded:


The necessary consequence of our conclusion that Rule 3 Schedule III of the Citizenship Rules is void and that the determination of the Central Government that the petitioner has voluntarily acquired the citizenship of Pakistan after 26 January 1950 and before 14 December 1957, has no legal validity.†



18.	Joseph Kuruvilla Vellukunnel v. The Reserve Bank of India (1962)

In Joseph Kuruvilla Vellukunnel v. The Reserve Bank of India (1962),* the constitutional validity of Section 38 of the Banking Companies Act, 1949, came up for consideration before the court. The relevant provisions of the said Section read as under:


38.(1) Notwithstanding anything contained in Section 39, Section 392, Section 433 and Section 583 of the Companies Act, 1956, but without prejudice to its powers under sub-section (1) of Section 37 of this Act, the High Court shall order the winding-up of a banking company—

(a)if the banking company is unable to pay its debts; or

(b)if an application for its winding-up has been made by the Reserve Bank under Section 37 or this section.

(c)The Reserve Bank shall make an application under this section from the winding-up of a banking company if it is directed so to do by an order under clause (b) of sub-section (4) of Section 35.

(3)The Reserve Bank may make an application under this section for the winding-up of a banking company—



* * *

(b)if in the opinion of the Reserve Bank—

* * *

(iii)the continuance of the banking company is prejudicial to the interest of its depositors.

The majority judgment of Hidayatullah, J., delivered on behalf of himself and two other learned judges, held that the impugned section did not encroach on judicial power, as less drastic means of curtailing individual banks’ rights were not available when it came to banks which were being mismanaged, as a result of which the Reserve Bank of India would have to step in. J.L. Kapur, J. and J.C. Shah, J. differed. The question set out by them was whether Section 38(3)(b)(iii) of the act is violative of Articles 14, 19(1)(f) and 19(1)(g) of the Constitution of India. After analysing the provisions of the said article, the minority judgment held:


In the present case the court is debarred from deciding the adequacy of the acts of mismanagement and the parlous state of its finances alleged against the Palai Bank. Besides the complaint before us is not that the Reserve Bank should not have filed an application but that the court could not order liquidation till after it had heard the Palai Bank in its defence and had afforded it an opportunity of meeting the allegations in the winding-up petition. In other words a law which authorizes a banking company to be condemned unheard merely on the subjective satisfaction of one of the suitors even though it was the Reserve Bank is unconstitutional.*



The American theory of ‘franchise’ or ‘privilege’ was held to have no place in the Indian Constitution, as follows:


The aid of American concepts, laws and precedents in the interpretation of our laws is not always without its dangers and they have therefore to be relied upon with some caution if not with hesitation because of the difference in the nature of those laws and of the institutions to which they apply. Mr Nambiyar relied upon these different concepts and submitted that in USA the right to carry on business is not a fundamental right but is a ‘franchise’, though, it has by legal interpretation, been brought within the fourteenth amendment and the doctrine of ‘franchise’ has no place in the Indian Constitution: C.S.S. Motor Service v. State of Madras approved in Saghir Ahmad v. State of U.P. Similarly the right to form a corporation is in USA a ‘franchise’ or a ‘privilege’ which can be withdrawn. To apply the analogy of Banks in USA to those in India or the mode of exercise by and extent of the powers of a Controller of Currency or some similar authority will more likely than not lead to erroneous conclusions.*



It was then held:


What then is the position in the present case? It is claimed on behalf of the Reserve Bank that the position of the Palai Bank was very precarious and that its assets were not sufficient for the purpose of the payment to its depositors in full or to meet its liabilities. It was also alleged that on several occasions directions had been given to the Palai Bank to conduct its affairs in the manner required by the Reserve Bank and that many opportunities had been given to it to give its explanation as to the defects and irregularities in its working and to carry out the directions of the Reserve Bank and it had failed to comply with them. The allegation that the bank was in a precarious position, unable to meet its demands and it had no liquid assets to pay-off its depositors, has been challenged by the appellant. The High Court would have adjudicated upon that question if it had been competent to do into it. That is exactly what is required in a judicial determination and that is what the Palai Bank, has been deprived of and it is that which affects the constitutionality of the impugned statute. The position under Section 38 of the Indian Banking Companies Act is that if the Reserve Bank is of the opinion that the continuation of a banking company is detrimental to the interests of the depositors and it makes an application for winding-up, the court is bound to order winding-up irrespective of whether the banking company has or has not a good defence. Therefore the court has to put its judicial seal on the opinion of another which is absolute negation of the exercise of the judicial process. It was argued that the Reserve Bank, before it takes action, inspects, gives instructions, takes explanations and hears the banking company but it is not bound to do so.

The vice of the impugned provision lies in (a) the power vested in the Reserve Bank to apply to the High Court for an order winding-up a bank exercisable solely on its subjective satisfaction as to the existence of conditions prescribed by Section 38, and (b) the obligation imposed by law upon the High Court to make the order of winding-up without at any time enquiring whether the conditions on which the application is founded do in truth exist. In adjudging the reasonableness of the restriction imposed by a statute the court has to consider its purpose, the evil it intends to remedy and it tries to strike a balance between the interests of the aggrieved citizen and the larger public interest sought to be served by the statute; the court in each case considers whether the restriction imposed is appropriate, fair and reasonable. The court will not uphold a restriction which is not necessary for achieving the purpose of the statute or is arbitrary. Are the circumstances so compelling in the present case that unless the provision requiring a court to order winding-up of a banking company because the Reserve Bank feels satisfied that it should be wound up to protect the interests of the depositors is upheld the interests of the public cannot be safeguarded? In considering this question it may be legitimate to enquire whether the High Court which normally exercises jurisdiction in the matter of ordering winding-up of companies is incompetent or its procedure inadequate to examine the charges against a banking company. The credit of a banking institution is undoubtedly very sensitive. It thrives upon the confidence of the public in the honesty of its management, and its reputation of solvency. There is however nothing peculiar in the business of a banking company that it must be ordered to be wound up on the subjective satisfaction of the Reserve Bank.

The Reserve Bank is undoubtedly an expert body with vast facilities for making enquiries into the affairs of banking companies in India. But on that account it cannot be presumed that the view of the Reserve Bank that any banking institution should be liquidated must always be correct. It cannot be said that the Reserve Bank can never act mistakenly or even negligently. The Reserve Bank may even be directed by the Central Government for reasons of its own to apply for liquidation of a bank. Under the Constitution the courts are the custodians of the fundamental rights of citizens; but by this extraordinary piece of legislation these very custodians are made the instruments of the Reserve Bank for imposing an order which prima facie is destructive of a guaranteed fundamental freedom. Under our Constitution the legislative and executive actions are subject to judicial review within certain well defined limits. But by Section 38(1)(b) read with clause (iii) the court is not only deprived of its Constitutional functions but is commanded to lend its aid in defeating a fundamental freedom of banking companies. The impugned provision makes the Reserve Bank the complainant and Judge in its own cause; it authorizes the Reserve Bank on its subjective satisfaction as to the existence of a state of affairs prescribed by the statute even without an enquiry, if it deems fit, to demand that the High Court shall order liquidation of a banking company without making any enquiry as to the sufficiency or even the existence of the material on which its satisfaction depends. The provision making a litigant the Judge in his own cause is an absolute negation of the rule of law. It is the foundation of the edifice of our judicial system that no one shall be condemned unheard, however strong the circumstances against him may appear to be. He is entitled to be told, if the freedom of a citizen is to have any reality, what he has done to merit punishment or penalty, he must be afforded an opportunity to deny the correctness of the charge and to set up his plea in denial or extenuation, and also be afforded an opportunity to persuade the authority imposing penalty or punishment that the appropriate order is not the one proposed against him. But by a stroke of the legislative pen all these protections which are the foundation of the rule of law are destroyed and the satisfaction of the Reserve Bank is made conclusive for entering a verdict for determination of the right of a banking company to continue to exist.

In our view it would be a tragedy if by this and similar legislation citizens are to be convicted of offences, penalties are to be imposed upon them, their property sequestered, and their rights trampled upon without enquiry by the courts by the simple expedient of requiring the courts to lend their aid in imposing their authority and thereby creating a judicial facade to what is in truth exercise of purely executive authority. It is a matter of no moment that the executive authority invested with the power to call upon the court to lend its aid, is an expert body which performs an important function directly or indirectly in the governance of the State. However august the body so set up may be, a provision of law providing for imposition of restrictions on a citizen’s fundamental right pursuant to its subjective satisfaction as to the existence of a state of affairs and thereby permanently depriving the citizen of his right or property is in our judgment wholly unreasonable.*



It was therefore found that Section 38 was an unreasonable restriction on the right of the Palai Bank to carry on its business and was therefore declared unconstitutional—the minority judgment expressing no opinion on arguments made under Article 14 of the Constitution of India.

19.	Prem Chand Garg v. Excise Commissioner, U.P. (1963)

In Prem Chand Garg v. Excise Commissioner, U.P. (1963),† the constitutional validity of Rule 12, Order XXXV of the Supreme Court Rules, 1950—which empowers the Supreme Court in writ petitions under Article 32 of the Constitution to require the petitioner to furnish security for the costs of the respondent—came up for consideration. The majority judgment delivered by Gajendragadkar, J., on behalf of himself and three other learned judges, struck down the aforesaid rule, stating that the right to move the Supreme Court under Article 32 is an absolute right, and that the content of this right cannot be circumscribed by any rule. The majority held that an order for furnishing security for the respondent’s costs has the effect of retarding the assertion of a fundamental right and would therefore be void. Moreover, the majority declared that Article 142 of the Constitution of India cannot curtail the fundamental right guaranteed by Article 32 of the Constitution of India. Shah, J. dissented. He first pointed out:


But the right guaranteed is not wholly unfettered or unrestricted as claimed. Article 32(1) guarantees a right to move by ‘appropriate proceedings’: there is therefore in the article itself limitation upon the exercise of the right. Appropriate proceedings would include the procedure relating to form, conditions of lodgment of petitions, and compliance with all reasonable directions imposed which would conduce to the smooth conduct of proceeding in this Court.*
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The argument of counsel of the petitioner that the right to move this Court for enforcement of a fundamental right is absolute, may involve the plea that rules of the Court which require a petition to be filed, legibly written, typewritten or lithographed, submission of translation of documents not in the English language, presentation of affidavits, payment of court-fee on the petition and process fee for service of notice upon the parties concerned and similar rules would be invalid, for all these Rules in a sense obstruct the exercise of the right, and impose financial obligations which are not insignificant. But this rather extravagant view of the absolute character of the right to move this Court was very properly not attempted to be sustained. It was conceded that the right conferred by Article 32(1) to move this Court may be regulated by all such directions general or ad hoc which serve to aid and facilitate a fair disposal of the case, according to an orderly procedure.†
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It may be observed that the impugned Rule does not contemplate that the order is to be made as a matter of course. It merely recognizes the jurisdiction of the Court in appropriate cases to demand security: it does not prescribe or even indicate the stage at which this order has to be made. The jurisdiction of the Court is declared in the most general terms and is to be exercised only when the Court thinks it necessary in order to do justice in the proceeding.‡
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The jurisdiction of the Court so described undoubtedly embraces power to make an order requiring security in appropriate cases, and the impugned rule does no more than enunciate a facet of the jurisdiction of this Court which is conferred by Article 142.*
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It is not necessary to consider whether in exercise of the delegated power of legislation conferred by Article 145(1) it is open to this Court to make a rule requiring security for costs from a litigating party which may apparently place a restriction upon the exercise of the fundamental right under Article 32. The impugned rule is not in substance a Rule relating to practice and procedure, but deals primarily with the jurisdiction of the Court, which has its source in Article 142.†



In an important passage, the learned judge then went on to harmonize the provisions of Articles 32 and 142 of the Constitution as follows:


The impugned Rule being merely declaratory of the jurisdiction which is defined by Article 142 of the Constitution no question of conflict between law made by the State, and the guarantee of right to move this Court under Article 32(1) by appropriate proceedings for enforcement of fundamental rights arises. The provisions of the Constitution contained in Article 142 and Article 32(1) must be read harmoniously. On the one hand there is the guaranteed right in favour of the litigant by an appropriate proceeding to move this Court for enforcement of a fundamental right, on the other there is the jurisdiction vested in this Court to pass all such orders as may be necessary in the interests of justice—such orders including an order for payment of costs by the petitioner. There is no warrant for assuming that the exercise of this jurisdiction has to be subordinated to the exercise of the right to move this Court. Article 32(1) is included in Chapter III and the right to move this Court is itself made a fundamental right, whereas Article 142 falls in Part V dealing with Union Judiciary. But these being parts of a constitutional document no special sanctity attaches to the provisions contained in Chapter III so as to prevail over the other provisions.‡



Having so held, the learned judge would therefore uphold the validity of the aforesaid rule.

20.	In Re: Sea Customs Act ([1964] 3 SCR 787)

This case has been considered in detail in Chapter VI, in which Hidayatullah, J.’s dissenting judgment was discussed. Now, we turn to the dissenting judgment delivered by S.K. Das, J. on behalf of himself, A.K. Sarkar, J. and K.C. Gupta, J.

After setting out Articles 285 and 289 of the Constitution of India, the learned judge explained how the word ‘property’ cannot be used as qualifying the word ‘taxation’, so as to restrict the plain language of Article 289. In Das J.’s opinion, it was clear therefore that all kinds of taxes are included therein. This was stated as follows:


We are wholly unable to accept this line of argument as correct. The learned Solicitor-General has indeed conceded that the word ‘property’ in clause (1) of Article 289 has a comprehensive connotation and refers to all property and assets of a State. Article 294 which occurs in the same Part of the Constitution states that as from the commencement of the Constitution all property and assets which immediately before such commencement were vested in His Majesty for the purposes of the Government of the Dominion of India and all property and assets which immediately before such commencement were vested in his Majesty for the purposes of the Government of each Governor’s Province shall vest respectively in the Union and the corresponding State. It is clear therefore that in the Constitution the word ‘property’ is used in a comprehensive sense to include all assets, movable or immovable. Apart from those assets which vested in the Union or a State at the commencement of the Constitution, the Union or a State may acquire new assets. This is also provided for in Articles 296 to 298 of the Constitution. Therefore, in both Articles 285 and 289 the word ‘property’ means all property and assets which vested in the Union or a State at the commencement of the Constitution and all property and assets which may thereafter be acquired by the Union or a State. In clause (1) of Article 289 the subject of the sentence is ‘property and income’ and the predicate is ‘shall be exempt from Union taxation’. Grammatically, the clause can only mean this: all property and income of a State shall be exempt from all taxation by the Union, giving the word ‘taxation’ its comprehensive meaning, required by Article 366(28). It is necessary to emphasize here that the word ‘property’ used in the sentence is not used as a word qualifying the word ‘taxation’; rather it is used as a subject which gets the benefit of exemption from Union taxation. One can understand that when one says that State income shall be free from Union tax he means that such income shall be free from Union income tax, particularly when there is only one legislative item with regard to a tax on income (other than agricultural income) which is Entry 82 in List I. But we fail to appreciate how the word ‘property’ can be used as qualifying the word ‘taxation’ and thereby the ambit of its comprehensive connotation. The Union power of taxation on or in relation to property of various kinds ranges over a wide field; see Entries 82 to 92-A, of the Constitution. Why then should the use of the word ‘property’ in Articles 285 and 289 refer only to those items which enable the imposition of a direct tax on property and not to others? We find no legitimate ground for such restriction in the context of Article 289. Such a restriction would, in our opinion, be clearly against the plain language of the article.

The learned Solicitor-General has conceded that Articles 285(1) and 289(1) are analogous and complementary articles and bear the same meaning. In Articles 285(1) the word ‘income’ does not occur, but the word property occurs. It states that the property of the Union shall be exempt from all taxes imposed by a State etc. We fail to see how in Article 285(1) the word ‘property’ can be taken to qualify and cut down the expression ‘all taxes’ occurring therein. It should be obvious that the expression ‘all taxes’ means all taxes, and the clear intention as expressed in Articles 285(1) is that the property of the Union shall be exempt from all taxes imposed by a State or by any authority within a State, including even a tax on agricultural income derived from Union property. It is worthy of note here that the items in List II which deal with taxes or duties which can be imposed by a State Legislature are those contained in Items 46 to 62 thereof. Some of these items are indeed taxes on property as such, e.g., Item 49, ‘taxes on lands and buildings’; Item 56, ‘taxes on goods and passengers carried by road or on inland waterways’; Item 57, ‘taxes on vehicles, whether mechanically propelled or not, suitable for use on roads etc.’; and Item 58, ‘taxes on animals and boats’. Some other items are in relation to property, but are not on property as such; e.g., Item 51, ‘duties of excise on the manufacture or production of alcoholic liquors for human consumption manufactured in the State and countervailing duties at the same or lower rates on similar goods manufactured or produced elsewhere in India’; Item 52, ‘taxes on the entry of goods into a local area for consumption, use or sale therein’; and Item 54, ‘taxes on the sale or purchase of goods other than newspapers’; and Item 55, ‘taxes on advertisement other than advertisements published in the newspapers’. If the argument of the learned Solicitor-General is correct, then the property of the Union will be exempt from such taxes imposed by a State, or by an authority within a State, as are property taxes, that is, taxes on property as such, but not exempt from taxes which are on the manufacture or production of goods, entry of goods sale or purchase of goods etc. This would mean that the expression ‘all taxes’ occurring in Article 285(1) would lose its meaning, and we must read the article as though when the Constitution-makers used the expression ‘all taxes’, they meant some taxes only and not all taxes. It is to be noticed that under Article 366(28) the word ‘tax’ has also to be construed in the same comprehensive way as the word ‘taxation’. It is necessary to state here that fortunately for us, neither under the Government of India Act, 1935 nor under our present Constitution, is it necessary to examine the niceties of distinction between direct and indirect taxation, as no such division exists in the Government of India Act, 1935 or in the Constitution. There are several taxes like taxes on luxuries or trade while can be indirect; and some taxes like succession duties (and even excise) have in part been assigned to both.*



Reading Articles 289(1) to 289(3) together, the learned judge then found:


The combined effect of clauses (1), (2) and (3) appears to be this: under clause (1) the property and income of a State is exempt from Union taxation; clause (2) however says that the income of a State derived from commercial activities or the property of a State in respect of a trade or business of any kind carried on by or on behalf of a Government of a State or any operations connected therewith or any property used or occupied for the purpose of such trade or business shall not be immune from Union taxation; under clause (3) however Parliament may by law declare, any trade or business or any class of trade or business of a States to be incidental to the ordinary functions of Government and if Parliament so declares clause (2) will not apply and the operation of clause (1) will not be arrested. What is a governmental function or what is a trading or business function is not always easy to determine. Thus in Australia, activities of the Government have been held to be ‘industrial’ even though nothing is charged for services, e.g. municipal road construction, harbour dredging, piloting and ferries. Our Constitution avoids this difficulty by empowering Parliament to declare by law that any trade or business carried on by a State shall not come within the scope of clause (2) of the article but shall be deemed to be ‘incidental to the ordinary functions of Government’. Upon such declaration no taxation by the Union of such trade or business or property or income connected therewith will be possible. If clause (1) of Article 289 has a restricted meaning as is contended for by the learned Solicitor-General on behalf of the Union, then the distinction drawn between trading or business activities on one hand and governmental functions on the other in clause (2) and clause (3) of Article 289 loses its full significance; for clauses (1) and (2) distinguish between trading and other functions and clauses (2) and (3) distinguish between ordinary trading and trading which is really governmental function. If all that the Union is prevented from doing is to put a tax on property as such, what was the purpose of drawing a distinction between the trading ‘or business activities of Government and its governmental functions? If the tax is to be levied on property as such, then obviously there cannot be any impost on a trading or business activity, as for example, on the production or manufacture of goods etc. Why was it necessary then to make a reference to trading or business activities or operations in clauses (2) and (3) of Article 289? It would have been enough merely to say that property used or occupied in connection with a trade or business will be liable to a tax, but not other property. But the ambit of clause (2) is much wider than the mere use or occupation of property in connection with trade or business. It has reference to trading or business activities, such as, the production and manufacture of goods, transportation of goods etc. Why was it necessary for the Constitution-makers to refer to such trading or business activities in clause (2) if all that they had in mind in clause (1) was a direct tax on property? In our opinion, the learned Solicitor-General has given no satisfactory explanation with regard to this aspect of the case. He suggested at first that clause (2) was not an exception, but merely explanatory of clause (1). It is difficult to understand why there should be a reference to business or trading activities in clause (2) if the entire intendment was to confine the exemption to a direct tax on property. The learned Solicitor-General then said that even if clause (2) was an exception, it was an exception only in the matter of property tax. That would mean that only the last portion of clause (2) which refers to property used or occupied for the purpose of trading or business activities of a State Government has any significance and not the other parts which relate to trading or business activities, such as, production or manufacture of goods etc.*



Pointing out an objection which is ‘almost fatal’ to the argument of the learned solicitor general, the learned judge went on to hold as follows:


One very serious objection to the contention of the learned Solicitor-General, an objection which appears to us to be almost fatal, is that in the taxing entries in List I (from Entry 82 to Entry 92-A) there is no entry which would enable the Union to impose a tax on property as such, that is, a direct tax on property as property, in the sense suggested by the learned Solicitor-General for his interpretation of Article 289(1). There are, however, entries in List II to some of which we have referred earlier, which would enable the State Legislature to impose a direct tax on property, such as, ‘lands and buildings’ and ‘animals and boats’ etc. If the learned Solicitor-General is right in his contention, then the only tax from which the property of a State can claim exemption under clause (1) of Article 289 is ‘property tax’ to be imposed by the Union, and yet under the legislative entries in List I the Union cannot impose a ‘property tax’ on State property at all. To this aspect of the case the reply of the learned Solicitor-General has been two-fold; he has first referred us to Entry 89 (terminal taxes on goods and passengers carried by railway, sea or air Entry 86 (taxes on the capital value of the) assets, exclusive of agricultural land, of individuals and companies) and Entry 97, the residuary entry; secondly, he has referred us to Article 246(4) under which Parliament has power to make laws with respect to any matter for any part of the territory of India not included in a State notwithstanding that such matter is a matter enumerated in the State List. His argument is that the Union can impose a property tax under any of the aforesaid three entries; secondly under Article 246(4) the Union can impose a property tax on State property if that property is situate in a territory not included in a State. It appears to us that the argument does not really meet the objection raised on behalf of the States. Entry 86 relates to capital value of the assets of individuals and companies and has nothing to do with State property, for the State is neither an individual nor a company. Entry 89 relates to a terminal tax which is essentially different from a property tax in the sense contended for by the learned Solicitor-General. We find it difficult to believe that the exemption given by clause (1) of Article 289 was meant as a safeguard against the exercise of power under the residuary entry. Apart from that, we have considerable doubt if the residuary entry will take in a ‘property tax’ when there are entries relating to such tax in List II. It would be a case of much ado about nothing if the Constitution solemnly provided for an exemption against ‘property tax’ on State property only for such rare cases as are contemplated in Article 246(4), the situation of State property in territory not included in a State. Such situation would be very rare, and could have hardly necessitated a solemn safeguard at the inception of the Constitution when the States were classed under Part A or Part B of the First Schedule. If the wider interpretation of clause (1) of Article 289 is accepted, such property would also be exempt from Union taxation except in cases covered by clause (2) of the article. We find it difficult to accept the contention that clause (1) of Article 289 was meant only for cases covered by Article 246(4); for that would be the result of the interpretation canvassed for on behalf of the Union.*



It was then held that Articles 285 and 289 must be considered on their own terms, and no reasoning can be drawn from the articles in Part XII, which deal with financial relations between the states and the Union.† It was then reiterated that the Indian Constitution must be construed on its own terms, without reference to the other constitutions of the world.‡ This being so, decisions on the analogous provisions of the British North America Act, 1867, and the Commonwealth of Australia Constitution Act, 1900, are therefore distinguishable. The learned judge thus concluded:


The extent of that immunity, as we have indicated earlier, really depends on the true scope and effect of Articles 245, 285, 289 and 366(28) of the Constitution. In the matter of the extent of the immunity the distinction between a tax on property as such or in relation to property is really of no materiality. A tax on property as such and a tax in relation to property—both affect property—and if the true scope and effect of the articles which we have mentioned is that State property, must be exempt from imposition of any tax or impost, whether general or local or special, by the Union, then the distinction drawn between a tax on property as such and a tax in relation to property loses its significance.§



21.	State Trading Corporation of India Ltd. & Ors. v. Commercial Tax Officer, Visakhapatnam & Ors. (1964)

In State Trading Corporation of India Ltd. & Ors. v. Commercial Tax Officer, Visakhapatnam & Ors. (1964),¶ a nine-judge bench had to consider the following preliminary questions:

(1)Whether the State Trading Corporation, a company registered under the Indian Companies Act, 1956, is a citizen within the meaning of Article 19 of the Constitution and can ask for the enforcement of fundamental rights granted to citizens under the said article; and

(2)whether the State Trading Corporation is, notwithstanding the formality of incorporation under the Indian Companies Act 1956, in substance a department and organ of the Government of India with the entirety of its capital contributed by Government; and can it claim to enforce fundamental rights under Part III of the Constitution against the State as defined in Article 12 thereof.*

The majority judgment of Sinha, C.J., on behalf of himself and five other learned judges, held that Part III of the Constitution makes a clear distinction between the fundamental rights available to ‘persons’ as opposed to the ‘citizens’ of India. This being so, it is clear that the petitioner, not being a citizen of India, cannot therefore enforce the fundamental rights guaranteed by Article 19 of the Constitution of India, which is restricted only to the citizens of India. Accordingly, the majority judgment did not consider it necessary to answer the second question that was posed before it. Das Gupta, J. and Shah, J. dissented. Das Gupta, J. stressed on the importance of interpreting a constitution in a ‘broad and liberal’ fashion, as follows:


That, according to the respondent, should end the search for light. I am unable to agree. After all it is a constitution that we are interpreting and it has again and again been laid down that those on whom falls this task have to take a broad and liberal view of what has been provided and should not rest content with the mere grammarians’ role. If, as is undoubtedly true, a syllogistic or mechanical approach of construction and interpretation of statutes should always be avoided, it is even more important when we construe a Constitution that we should not proceed mechanically but try to reach the intention of the Constitution-makers by examining the substance of the thing and to give effect to that intention, if possible.*



The learned judge then stated:


Nor do I find it possible to agree that because a company incorporated in India would be a national of India it would necessarily be a citizen of India. Nationality and citizenship are not identical; and it has been rightly said that while every citizen will be a national, every national is not necessarily a citizen.†



Having so stated, the learned judge then went on to hold:


What do we find here? In Article 19(1)(f) and (g) the Constitution-makers are creating a right intended to be of great benefit to industry and trade. They decide to restrict this benefit to only citizens of India. They are aware that much if not most—of the trade and industry carried on by Indian citizens are carried on by them, after forming themselves into corporations. They know equally well that corporations are in law distinct entities from their members and so the ‘State’ naturally anxious to extend the domain where the restriction of fundamental right or its powers does not operate, may well argue that corporations even though composed entirely of citizens are not entitled to fundament rights. The concern of the Constitution-makers to improve the economic condition of the country is writ large over the Constitution’s many provisions. The question has reasonably been asked: why then did not the Constitution-makers distinctly provide that corporations composed of Indian citizens will be deemed to be citizens for at least the fundamental rights under Article 19(1)(f) and (g)? The mystery disappears however if we credit the Constitution-makers with the further knowledge that in the United States of America when somewhat similar questions had arisen regarding the character of corporations composed of citizens of a particular State the courts had not hesitated to apply the process of what has been called ‘tearing the veil’ and granted to a corporation composed of citizens of a State some of the rights of a citizen of that State, inspite of the fact that the corporation as such is an artificial person distinct from its members. Is it not reasonable to think that the makers of our Constitution trusted that courts in India would also not hesitate to apply a similar process of going under the surface and looking at the composition of the corporation, in deciding whether the corporation is entitled to fundamental rights? In my judgment the answer to the question must be in the affirmative. Indeed I would go further and say that to take another view is an insult to the intelligence and understanding of those who drafted the Constitution.*



In answering the second question, and then concluding, the learned judge held:


On the other question that has been referred, I agree with the conclusion of my learned brother Shah, J., that, the State Trading Corporation is not in substance a department and organ of the Government of India. As I entirely agree with the reasoning on which he has based this conclusion, I do not propose to discuss the matter further.

For the reasons mentioned above I would answer the two questions referred to this Special Bench thus:

(1)The State Trading Corporation, so long as it consists wholly of citizens of India, can ask for enforcement of the fundamental rights granted to citizens under Article 19(1)(f) and (g) of the Constitution.

(2)The State Trading Corporation is not a department or organ of the Government of India and can claim to enforce the fundamental rights under Part III of the Constitution against the State as defined in Article 12 thereof.†



Shah, J., in a separate dissenting judgment, held that in the context of certain fundamental rights, the word ‘person’ would refer only to ‘natural persons’, as follows:


In determining the content of the expression ‘citizen’ used in Article 19 which is defined neither in the Constitution nor in the General Clauses Act, it may, in the first instance, be useful to consider the scheme under which the diverse fundamental rights are declared and guaranteed by Part III of the constitution and the extent of protection afforded against infringement of those fundamental rights. The Constitution in declaring the fundamental rights, uses different expressions to denote the beneficiaries of different rights. By Articles 14, 20(1), (2) and (3), 21, 22(1), (2) and (4), 25(1), 27, 28(3) and 31 certain fundamental rights are declared in favour of persons. By Articles 15(1) and (2), 16(1) and (2), 19(1) and 29(2) citizens are the recipients of fundamental rights guaranteed thereby. Certain fundamental rights are declared in favour of groups such as denominations, sections, minorities or institutions e.g. Articles 26, 29(1), 30(1) and 30(2): these would in the very nature of things be groups of individuals. By certain other Articles prohibitions are declared e.g. 17, 23(1), 24 and 28(1) for removal of evils, such as untouchability, traffic in human beings, forced labour, employment of children in hazardous employment and against imparting of religious instructions in educational institutions. The expression ‘citizen used in Chapter III has undoubtedly a narrower connotation than person’. By Article 367 of the Constitution read with Section 3(42) of the General Clauses Act a ‘person’ includes any Company or association or body of individuals whether incorporated or not. By declaring rights in favour of persons, it may at first sight appear that it was intended to confer those rights upon persons artificial as well as natural. But this presumption is not in fact uniformly true: in Articles 25(1), 28(3) and probably Article 20(3) by the use of the expression ‘person’ having regard to the character of the right conferred natural persons only could be the beneficiaries of the rights declared thereby. By Article 15(1) and (2) prohibitions are imposed against the State in making discrimination between citizens on the ground of religion, race, caste, sex or place of birth; clauses (1) and (2) of Article 16 declare equality of opportunity to citizens in matters of public employment, and Article 18(2) imposes restrictions on citizens against acceptance of titles from any foreign State. In these Articles, the expression citizen may refer only to a natural person. But that cannot be decisive of the meaning of the expression ‘citizen’ in Article 19. In ascertaining the meaning of expressions used in a vital document like the Constitution of a nation, a mechanical approach would be impermissible. The Constitution is but the declaration of the will of the people, and must be interpreted liberally, and not in any narrow or doctrinaire spirit. It must be interpreted according to its true purpose and intent as disclosed by the phraseology in its natural signification—in the light of its setting and its dynamic character which is intended to fulfil the aspirations of the people. There can be little doubt that an artificial person like a Corporation is capable of exercising rights conferred by clauses (a), (c), (f) and (g) of Article 19(1) and the right to hold property and the right to carry on trade or business are two rights of vital importance vested in artificial persons and a substantial segment of trade and business in India and abroad is carried on through corporate activity. On the view that only a natural person having certain attributes under the municipal law may be a citizen, the rights conferred by Article 14 (equality before the law and equal protection of the laws, Article 27 (freedom from payment of taxes for promotion of any particular religion or religious denomination), Article 20(1) and (2) (bar against retrospective operation of penal statutes, and rule against double jeopardy) and Article 31 (bar against deprivation of property otherwise than by authority of law) are guaranteed even in the case of artificial persons, but some of the most cherished rights i.e. right to acquire, hold and dispose of property, and to carry on trade or business of artificial persons may not be protected against executive or legislative action. Was it intended by the Constituent Assembly when declaring the freedoms under Article 19 to make a deliberate departure, and in respect of rights declared under Article 19 to restrict the enforcement thereof against action of the law makers or the executive only in favour of natural persons and not in favour of artificial persons?*



In an interesting part of the judgment, though citizenship and nationality are different, the learned judge held that every citizen is a national but not vice-versa, and that corporations can be said to be nationals of the state in which they are incorporated. This was stated as follows:


Citizenship and nationality emphasize different facets of a single concept of association with or membership of a political community. The form and content of the association have varied in their historical evolution with the complexion of the governmental machinery, but in essence they denote the relation which a person bears to the sovereign authority. Citizenship is the relation that a person bears to the State in its national or and municipal aspect; nationality appertains to the domain of International Law, and represents the political status of a person, by virtue of which he owes allegiance to a particular sovereign authority. ‘Citizen’ and ‘national’ are frequently used as interchangeable terms, but the two terms are not synonymous. Citizenship in most societies is the highest political status in the State, it is employed to denote persons endowed with full political and civil rights. There are in some States nationals who though owing allegiance, lack citizenship—such as those belong to colonial possessions which are not included within the metropolitan territory, and do not participate in the government. Even in States where association of nationals in the governmental machinery does not exist or is too tenuous to be effective, the national endowed with capacity to exercise personal and political rights may be called a citizen. Again there may be citizens even in States having a form of government, which permits an effective association of its citizens with the administration, who do not participate in the government, or who by reason of sex, minority or personal disqualification are incompetent or are unable to participate. Citizenship is therefore membership of a jural society investing the holder with all the rights and privileges which are normally enjoyed by its nationals, and subjecting him to corresponding duties: nationality is the link between a person and a State, ensuring that effect be given to his rights in international affairs Every citizen is a national, but every national is not always a citizen. The tie which binds the national and the citizen is the tie of allegiance to the State; it arises by birth, naturalization or otherwise in a political society which is called a State, Kingdom or Empire.

Under the English common law, a company or a corporation aggregate is regarded as possessing attributes which would make it a national of the State in which it was incorporated and the incapacity of a corporation aggregate to discharge obligations such as performance of military or civil service, or to exercise franchise, has not been held to be a bar to the recognition of its status as a national of the State of its incorporation.*



It was then pointed out:


In the matter of protection, the law makes no distinction between natural persons and artificial persons like Corporations. Was it then intended by the Constitution which afforded protection of the widest amplitude in favour of Corporations as well as natural persons against discrimination under Article 14, against deprivation of property under Article 31(1), against compulsory acquisition or requisition of property for purposes not public and without payment of compensation under Article 31(2), against imposition of taxes the proceeds of which are specifically appropriated for payment of expenses for maintenance of a particular religion or religious denomination under Article 27, against being subjected to taxation without authority of law under Article 265, and to the freedom of trade, commerce and intercourse, subject only to the provisions of Part XIII still did not guarantee the right to carry on business or trade, to acquire, hold and dispose of property and the right to form associations, or the right to take up residence of its choice within the territory?

xxx xxx xxx




The Constitution of the United States of Mexico 1917, of El Salvador 1950, and of the Spanish People do recognize the status of Corporations are citizens. It was also not disputed at the Bar and could not reasonably be disputed that it was open to Constitution-makers, and the Parliament of India to make express provisions declaring artificial persons as citizens of India.†



This being so, the learned judge concluded:


Two views are presented before us as to the meaning of the expression ‘citizen’ used in Article 19(1). On the one hand it is said that a citizen is a person natural or artificial who is entitled to all the rights which are capable of being enjoyed by the citizens under municipal law as distinguished from persons who are aliens or persons who are not competent to exercise such rights. The distinction, according to this view, springs from the capacity to exercise the rights—whether the body which exercises the rights is a natural person or an artificial person. The other view is that citizens are only natural persons who being nationals and not aliens are under the municipal law competent to exercise all the rights which the State permits. This view proceeds on the assumption that an artificial person can never be a citizen and it is only the natural persons who can be citizens. But having regard to the privileges and duties of nationals competent by the municipal law to exercise full political and civil rights, and also having regard to the fact that Companies are invested with important fundamental rights like equality before law, protection against taking of property without authority of law, protection against acquisition of property without payment of compensation or without public purpose, protection from imposition of taxes for sectional purposes, and also having regard to the fact that the companies are persons by their constitution and by the recognition afforded to them are competent to hold property and to dispose of property and to carry on trade, business, vocation or occupation and are protected from levy of taxes without authority of law and are guaranteed the freedom of trade commerce and inter-course it would be difficult to hold that the expression ‘citizen’ used in Article 19 was intended to have a restricted meaning of one who is a natural person.*



The second question was answered stating that even if the petitioner can be regarded as a department or organ of the Government of India, it will, if it ‘be a citizen competent to enforce fundamental rights under Part III of the Constitution’, be able to do so against the state as defined in Article 12 of the Constitution of India.†

Despite the fact that the majority in State Trading Corporation continues to be good law, however, in R.C. Cooper v. Union of India (1970),* the Supreme Court worked around the majority view as follows:


A measure executive or legislative may impair the rights of the Company alone, and not of its shareholders; it may impair the rights of the shareholders and not of the Company; it may impair the rights of the shareholders as well as of the Company. Jurisdiction of the Court to grant relief cannot be denied, when by State action the rights of the individual shareholder are impaired, even if that action impairs the rights of the Company as well. The test in determining whether the shareholder’s right is impaired is not formal; it is essentially qualitative; if the State action impairs the right of the shareholders as well as of the Company, the Court will not, concentrating merely upon the technical operation of the action, deny itself jurisdiction to grant relief.†



This case was then further extended by the majority judgment of Ray, J. in Bennett Coleman & Co. & Ors. v. Union of India & Ors. (1972),‡ where, after referring to the aforementioned passage in R.C. Cooper, the court held:


In the Bank Nationalization case this Court held the statute to be void for infringing the rights under Articles 19(1)(f) and 19(1)(g) of the Constitution. In the Bank Nationaliztion case the petitioner was a shareholder and a director of the company which was acquired under the statute. As a result of the Bank Nationalization case it follows that the Court finds out whether the legislative measure directly touches the company of which the petitioner is a shareholder. A shareholder is entitled to protection of Article 19. That individual right is not lost by reason of the fact that he is a shareholder of the company. The Bank Nationalization case has established the view that the fundamental rights of shareholders as citizens are not lost when they associate to form a company. When their fundamental rights as shareholders are impaired by State action their rights as shareholders are protected. The reason is that the shareholders’ rights are equally and necessarily affected if the rights of the company are affected. The rights of shareholders with regard to Article 19(1)(a) are projected and manifested by the newspapers owned and controlled by the shareholders through the medium of the corporation. In the present case, the individual rights of freedom of speech and expression of editors, Directors and shareholders are all exercised through their newspapers through which they speak. The press reaches the public through the newspapers. The shareholders speak through their editors. The fact that the companies are the petitioners does not prevent this Court from giving relief to the shareholders, editors, printers who have asked for protection of their fundamental rights by reason of the effect of the law and of the action upon their rights. The locus standi of the shareholder petitioners is beyond challenge after the ruling of the Supreme Court in the Bank Nationalization case. The presence of the company is on the same ruling not a bar to the grant of relief.*



22.	Khambalia Municipality v. State of Gujarat (1967)

In Khambalia Municipality v. State of Gujarat (1967),† Section 9 of the Gujarat Panchayats Act, 1961, was challenged on the ground that it suffered from the vice of excessive delegation. The majority judgment delivered by Bachawat, J., on behalf of himself and three other learned judges, held that no such vice existed in the section. Shelat, J. dissented. He first set out Section 9, which states:


9. (1) After making such enquiries as may be prescribed, the State Government may, by notification in the Official Gazette, declare any local area, comprising a revenue village, or a group of revenue villages or hamlets forming part of a revenue village, or such other administrative unit or part thereof,—

(a) to be a nagar, if the population of such local area exceeds 10,000 but does not exceed 30,000 and

(b) to be a gram, if the population of such local area does not exceed 10,000.

(2) After consultation with the taluka panchayat, the district panchayat and the nagar or gram panchayat concerned (if already constituted) the State Government may, by like notification, at any time—

(a) include within, or exclude from, any nagar or gram, any local area or otherwise alter the limits of any nagar or gram; or

(b) declare that any local area shall cease to be a nagar or gram;

and thereupon the local area shall be so included or excluded, or the limits of the nagar or gram so altered or as the case may be, the local area shall cease to be a nagar or gram.



The learned judge then reasoned as follows:


It is obvious that the policy decision is defective of the object of the Act. It is also obvious that the Government could make such a policy decision only because Section 9 confers an absolute discretion whereunder it leaves it to the Government to declare or not to declare local areas as grams or nagars as the case may be.

The fact that such a policy decision could be made demonstrates that the legislature did not reserve to itself any power to control the implementation by the Government of its objective. It is therefore clear that Section 9 delegates to the Government an uncontrolled power under sub-Section (1) and sub-Section 2 both as regards declaration and alteration of local areas without laying down any criterion which should govern and guide the government in the exercise of its power. Such a power leaves every panchayat whether it be a nagar or a gram panchayat or a local area where there is a municipality duly constituted at the mercy of the government for its continuance as such panchayat or municipality.

The complaint of the appellant-municipality is that it is because of such an arbitrary power, that the Government has been able to declare the appellant municipality to be nagar while allowing at least two municipalities of Bagasra and Wadhawan though similarly situated to continue as municipalities. It was only after the appellant Municipality filed its writ petition in the High Court that the Government declared Bagasra a nagar. Wadhawan municipality however is still allowed to continue. During the course of the hearing of this appeal, we asked counsel for the State if the Government was agreeable to convert Wadhawan into a nagar. He asked for time to obtain instructions and subsequently filed a statement. The only reason given in the statement is that there is a proposal before the Government to amalgamate Wadhawan with the nearby Surenderanagar and to have one municipality for both. It is strange that even after nearly four years since the passing of the Act the Government has yet not been able to make up its mind and the alleged proposal for amalgamation is still said to be under its consideration. But these are not the only two municipalities to which the Government did not apply the Act. In answer to the said statement the appellant Municipality has drawn our attention to the fact that the Act has not been applied to eight municipalities in Saurashtra and thirteen municipalities in Gujarat having populations between 20,000 and 30,000 presumably acting under the said policy decision. The above figures are not disputable as they are taken from a government publication. No doubt the appellant Municipality has a population of 12000 and odd and is therefore liable to be converted into a nagar. But so also the aforesaid twenty-one municipalities under the very same provisions of the Act. The only reason why these other municipalities have not been converted into nagars is the decision of the Government based perhaps on a consideration that areas with populations between twenty and thirty thousand are urban areas which would be better served by municipalities. That can be the only explanation for the said policy decision. But the decision is contrary to the legislative decision contained in Section 9(1) that such areas are fit to be converted into nagar panchayats. Such a decision became possible because the legislature left an uncontrolled power in the Government enabling it to modify and even defeat the legislative policy without reserving to itself any control over the implementation of the Act by its delegate. Such a delegation amounts to an effacement and is not within the permissible limits of delegation.

Realizing this difficulty, counsel for the State conceded that the policy decision was illegal. But such a concession by counsel cannot be of any assistance, for the simple reason that as Section 9(1) stands the power delegated to the Government is discretionary and the Government can therefore decide whether a particular local area or a class of local areas should be declared as nagars or grams or not and it is in exercise of that power that the policy decision was made and implemented, contrary though it is to the aim and object of the Act to set up panchayats in all local areas except those having populations over 30,000.

Section 9 in my view suffers from excessive delegation and therefore is invalid. The impugned notification issued thereunder must fall along with it.*



23.	Udai Ram Sharma v. Union of India & Ors. (1968)

In Udai Ram Sharma v. Union of India & Ors. (1968),+ the constitutional validity of the Land Acquisition (Amendment and Validation) Act of 1967 came up for consideration before the court. In State of Madhya Pradesh & Ors. v. Vishnu Prasad Sharma & Ors. (1966),‡ the court had held that once a declaration under Section 6 of the Land Acquisition Act 1894 was made, the Section 4(1) notification was exhausted, and there could be no successive notifications under Section 6 with respect to land in a locality specified in a notification under Section 4(1).

To get over this judgment, the 1967 Validation Act was passed. The majority judgment of Mitter, J., speaking on behalf of himself and three other learned judges, held that the American doctrine of a well-defined separation of legislative and judicial powers has no application to India, and it cannot therefore be stated that an Indian statute which seeks to retrospectively validate hitherto invalid statutory laws by changing the basis thereof cannot be done under the Indian Constitution. It was then held that there was no violation of Article 31(2) of the Constitution of India, as after the Fourth Amendment of the Constitution§, the question of compensation is not justiciable, and it is enough if the law provides principles under which compensation is to be granted. This being so, as per the majority, the validating act would pass muster. Shelat, J., joined by Vaidialingam, J., dissented. The effect of Vishnu Prasad Sharma and the amendment act in relation thereto was set out by the learned judges as follows:


The result of the Amendment Act clearly is that an area of land notified under Section 4(1) can be acquired piecemeal at any time the only restriction being that under Section 3 in the case of land covered by a Section 4 notification published after 20-1-67, Section 6 notification can be issued within three years from the date of such notification and in respect of land notified under Section 4(1) before 20-1-67 within two years after 20-1-67. The direct consequence of the Amendment Act is that the unitary character of acquisition by a single inquiry, a single report, a single declaration and a single award under the Principal Act is done away with. The government can freeze an area by issuing a Section 4 notification and can, subject to the limitations in Section 3 and Section 4(2) of the Amendment Act, go on acquiring parcels of such area at its convenience irrespective of the time when it makes up its mind to acquire and pay compensation on the basis of the value at the date of Section 4 notification. In the case of land notified under Section 4(1) after 20-1-67 the owner is deprived of appreciation in the value of his land during three years by reason of limitation prescribed in Section 3 but in the case of land notified before 20-1-67 such deprivation can be for an uncertain period from the date of Section 4 notification up to two years from 20-1-67 i.e. up to 20-1-69 depending upon when its acquisition is made. As has happened in the instant cases the entire area of 34070 acres was frozen for the purpose of computation of compensation as from 13 November 1959, portions of that area were acquired as late as 1966 and the remaining area can still be acquired until 20-1-69, each owner being thus deprived of the appreciation in value of his land depending upon when during all this long period the government decides to acquire it. Thus, if the land is notified in 1959 and is acquired in 1960, the loss of appreciation in value is only of one year. But the owner of another plot even if it is contiguous to it, if the government decides to acquire it in 1969, would be deprived of the appreciation in value which has taken place right from 1959 to 1969. The entire area is in the meantime frozen both for the purpose of compensation and as pointed out in Sharma’s case from its full beneficial enjoyment, the owner not knowing until government chooses to make Section 6 declaration whether it will ultimately be acquired or not. Under the Principal Act as construed in Sharma’s case once a Section 6 notification is issued Section 4 notification would become exhausted and the land not declared as needed thereunder would be relieved from acquisition. If government then desires to acquire any land in addition to the one so declared it would have to be notified afresh and the government would be obliged to pay compensation at the market rate prevailing on such date. The practical effect of the Amendment Act is that by keeping alive Section 4 notification and by declaring the declarations made after the first declaration valid the legislature dated back the basis of compensation which would have been, but for this validation, the date on which a fresh Section 4 notification would have become necessary. The real purpose of enacting Section 4 is thus to enable government to freeze an unlimited area by first notifying it under Section 4 and then to acquire bit by bit and pay compensation at the rate prevailing at the date of Section 4 notification howsoever belatedly it may choose to acquire such bits provided it does so before 20-1-69 where the land is notified before 20-1-67 and before the expiry of three years where Section 4 notification is issued after 20-1-67 and thus avoid compensating the appreciation in value in the meantime to which the owner would have been entitled to. Though in form the Amendment Act purports to validate acquisitions including orders and declarations made therefor, the real purpose of enacting the Amendment Act is to avoid having otherwise to compensate for the appreciation in the land value during the intervening period. It is a well-settled principle that in determining the constitutionality of a provision impugned on the ground of its being an invasion on a fundamental right the court must weigh not its form which may apparently look innocuous but its real effect and impact on such fundamental right (cf. Re Kerala Education Bill; Gajapati Narayan Deo v. State of Orissa)

It will be seen that Section 2 and 3 which enable piecemeal and multiple inquiries and reports of a Collector or Collectors under Section 5-A. diverse declarations, and awards in respect of different parcels of land covered by Section 4 notification are prospective. It is only Section 4 which is made retrospective. But it merely seeks to nullify the decision in Sharma’s case and purports to keep alive Section 4 notifications which would have otherwise lost their efficacy and validates acquisitions including orders and Section 6 declarations purported to have been made on the basis of such Section 4 notifications. Section 4, however, does not contain any provision retrospectively amending Section 4 or Section 5-A or Section 6 and merely seeks to revitalize Section 4 notifications already exhausted. The section does not also provide that an acquisition or an order or declaration under Section 6 made on the basis of such exhausted notification will be deemed to have been made or issued under Sections 2 and 3 of the Amendment Act and as if the Amendment Act was in force at that date as is usually done in such validating Acts. A notification under Section 4 having exhausted itself after a declaration under Section 6 in respect of a part of the land covered by it and the rest of the land being relieved from acquisition, there would be prima facie no basis for a Section 6 declaration or acquisition unless such notification is retrospectively validated by a supporting amendment of Section 4 of the Principal Act or by making Sections 2 and 3 of the Amendment Act retrospective and by a fiction deeming it to have been made under such amending provision.*



This being the case, the learned judges therefore found:


By validating the acquisitions, orders and declarations made on the basis of such an exhausted notification the impugned Act saves government from having to issue a fresh Section 4 notification and having to pay compensation calculated on the market value as on the date of such fresh notification and depriving the expropriated owner the benefit of the appreciated value in the meantime. The real object of Section 4 of the impugned Act is thus to save the State from having to compensate for such appreciation under the device of validating all that is done under an exhausted Section 4 notification and thus in reality fixing an anterior date i.e. the date of such a dead Section 4 notification for fixing the compensation. We apprehend that Section 4 of the impugned Act suffers from a two-told vice: (i) that it purports to validate acquisitions, orders and notifications without resuscitating the notification under Section 4 by any legislative provision on the basis of which alone the validated acquisitions, orders and declarations can properly be sustained and (2) that its provisions are in derogation of Article 31(2) as interpreted by this Court by fixing compensation on the basis of value on the date of notifications under Section 4 which had become exhausted and for keeping them alive no legislative provision is to be found in the impugned Act. It is therefore not possible to agree with the view that the purpose of Section 4 is to fill in the lacuna pointed out in Sharma’s case nor with the view that it raises a question of adequacy of compensation. The section under the guise of validating the acquisitions, orders and notifications camouflages the real object of enabling acquisitions by paying compensation on the basis of values frozen by notifications under Section 4 which by part acquisitions thereunder had lost their efficacy and therefore required the rest of the land to be notified afresh and paying compensation on the date of such fresh notifications.*



24.	Union of India v. H.S. Dhillon (1971)

In Union of India v. H.S. Dhillon (1971),† the important question, inter alia, as to the scope of the residuary power of legislation contained in Article 248 read with Entry 97 of List I of the Seventh Schedule of the Constitution of India came up for consideration. In this case, by the Finance Act of 1969, the definition of ‘net wealth’ in the Wealth Tax Act, 1957, was amended, by including agricultural land in assets for the purposes of calculating tax on the capital value of net wealth. This was challenged as being ultra vires the Constitution of India, for the reason that such a tax was expressly taken out of the purview of the Union List.

The relevant entries contained in the Lists of the Seventh Schedule are set out as follows:


LIST I




ENTRY 86: Taxes on the capital value of the assets, exclusive of agricultural land, of individuals and companies; taxes on the capital of companies.




Entry 97: Any other matter not enumerated in List II or List III including any tax not mentioned in either of those lists.




LIST II




Entry 49: Taxes on lands and buildings



Speaking for the majority, Sikri, J., on behalf of himself and two other learned judges, held that the aforesaid amendment would be valid as it falls under the residuary power of the Union. It was therefore concluded:


86. Although it is not necessary to decide the question whether the impugned Act falls within Entry 86, List I, read with Entry 97, List I, or Entry 97, List I alone, as some of our brethren are of the view that the original Wealth Tax Act fell under Entry 86, List I, we might express our opinion on that point. It seems to us that there is a distinction between a true net wealth tax and a tax which can be levied under Entry 86, List I. While legislating in respect of Entry 86, List I, it is not incumbent on Parliament to provide for deduction of debits in ascertaining the capital value of assets. Similarly, it is not incumbent on State Legislatures to provide for deduction of debits while legislating in respect of Entry 49, List II. For example the State Legislature need not, while levying tax under Entry 49, List II, provide for deduction of debits owed by the owner of the property. It seems to us that the other part of entry i.e. ‘tax on the capital of companies’, in Entry 86, List I, also seems to indicate that this entry is not strictly concerned with taxation of net wealth because capital of a company is in one sense a liability of the company and not its asset. Even if it is regarded as an asset, there is nothing in the entry to compel Parliament to provide for deduction of debits. It would also be noticed that Entry 86, List I, deals only with individuals and companies but net wealth tax can be levied not only on individuals but on other entities and associations also. It is true that under Entry 86, List I, aggregation is necessary because it is a tax on the capital value of assets of an individual but it does not follow from this that Parliament is obliged to provide for deduction of debits in order to determine the capital value of assets of an individual or a company. Therefore, it seems to us that the whole of the impugned Act clearly falls within Entry 97, List I. We may mention that this Court has never held that the original Wealth Tax Act fell under Entry 86, List I. It was only assumed that the original Wealth Tax Act fell within Entry 86, List I, and on that assumption this entry was analysed and contrasted with Entry 49, List II. Be that as it may, we are clearly of the opinion that no part of the impugned legislation falls within Entry 86, List I.

87. However, assuming that the Wealth Tax Act, as originally enacted, is held to be legislation under Entry 86, List I, there is nothing in the Constitution to prevent Parliament from combining its powers under Entry 86, List I with its powers under Entry 97, List I. There is no principle that we know of which debars Parliament from relying on the powers under specified Entries 1 to 96, List I and supplement them with the powers under Entry 97, List I and Article 248, and for that matter powers under entries in the Concurrent List.



Mitter, J., in a separate concurring judgment, held:


210. With respect no serious attempt was made in any of the cases to properly identify the subject-matter of the legislation imposing the tax and ascertain whether capital value of assets meant the same thing as not wealth as defined in the Wealth Tax Act. The various decisions and authorities cited above which bear on the true meaning of the expression ‘capital value of assets’ make it amply clear that the same can only mean the market value of the assets less any encumbrances charged thereon. The expression does not take in either the general liabilities, of the individual owning them or in particular the debts owed in respect of them. In my view, the subject-matter of legislation by Wealth Tax Act is not covered by Entry 86 but by Entry 97 of List I. The capital value of the assets of an individual is as different from his net wealth as the market-value of the saleable assets of a business is from its value as a going concern ignoring the goodwill. When a business is valued as a going concern its assets and liabilities whether charged on the fixed assets or not have to be taken into account but in computing the value of the tangible assets of the business the general liability of the business apart from the encumbrances on its assets do not figure. ‘To what use Entry 86 can be put is not for us to speculate upon’. It appears that the view of Professor Kaldor as expressed in his report on Indian Tax Reform (Chapter 2) was that an annual tax on wealth should be a tax on accrual and not a tax on the principal itself. His suggestion was that the tax should be on a graduated scale with a very low rate at the lowest slab so that an assessee could meet both the income tax liability and the wealth tax liability without feeling the pinch. It must also be noted that in his view agricultural land could only be taxed by way of wealth as a result of a Constitutional amendment. The Government of India do not appear to have proceeded on the lines of Professor Kaldor’s suggestion. Probably Entry 86 of List I can be utilized for levying a capital levy in an emergency or by way of a marginal imposition of an individual’s assets without considering his holding of agricultural land. Even assuming Entry 49 of List II envisages imposition of taxes on lands and buildings adopting a mode of a certain percentage on their capital value, lands and buildings must still be subject to taxation as units and no aggregation is possible. Further, no State Legislature is competent to levy a tax which would embrace an individual’s assets in the shape of lands and buildings situate outside the State.

211. The subject-matter of wealth tax including or excluding agricultural lands, etc. is not covered by Entry 86 of List I, read with Article 248. Although read by itself Entry 97 may seem to suggest that the expression ‘any other matter’ has reference to the other entries in List 1, Article, 248(1) makes it clear beyond doubt that such matters are those which are not covered by entries in List II or List III. The Constitution has not denied to the Union power to levy wealth tax inclusive of agricultural land as was contended for and on behalf of the respondents.

212. The residuary field of legislation no longer lies barren or unproductive. It has already yielded fruitful sources of taxation like the Gift Tax, the Expenditure Tax Act and borrowings as under the scheme of annuity deposits.



Shelat, J., speaking on behalf of himself and two other learned judges, dissented. It was first pointed out:


111. The aforesaid analysis of the three divisions clearly demonstrates that the discussion therein over the ambit of the Centre’s power under Entry 86 of List I and States’ power under Entry 49 in List II was neither obiter nor was it on any assumption, and that is deciding upon the ambit of the respective powers, the Court made a distinction between a tax directly upon lands and buildings as units by reason of ownership in such lands and buildings (which would fall under Entry 49 of List II), and a tax on the capital value of the total assets barring agricultural land which would fall under Entry 86 of List I, which, in the words of Ramaswami, J., in the case of the Madras Urban Land Tax Act was conceptually different by reason of its characteristic of aggregation as held in Nawn case and different in its subject-matter as well as incidence. In all the three cases, the question directly arose on account of the nature of the challenge involved in each of them as to the scope of power under Entry 86 of List I in the first case, under Entry 49 of List II in the second case and under Entry 49, read with Entries 18 of List II and 97 of List I in the third case. The Wealth Tax Act, 1957, has thus been clearly held to fall under Article 246(1), read with Entries 97, 86 of List I both in Nawn case and in the case of the Madras Urban Land Tax Act, 1966 where, as already stated, the contention was that Act did not fall under Entry 49 of List II but under Entry 86 of List I. The enunciation of the concept of aggregation in Nawn case and that of conceptual difference in the Madras Urban Land Tax Act case and both adopted in the case of Gift Tax Act for the purpose of delineating the respective powers of the Centre and the States have decisively brought the wealth tax to fall under Entry 86 of List I.

112. Such being the position, a valid tax on the capital value of assets including agricultural land cannot be imposed under the power under Article 246(i), read with Entry 86 in List I as Entry 86 in List I, which is the only entry authorizing such tax, restricts in express terms the power to impose a tax on the capital value of assets, exclusive of agricultural land, of individuals and companies.

xxx xxx xxx




114. The reason for such exclusion is to be found in the three lists themselves and the scheme of distribution of fields of legislation and taxation therein. A perusal of the lists indicates that the entire subject of agriculture, including subjects even remotely allied to it, has been left to the States. Thus, Entries 82, 86, 87 and 88 in List I dealing with taxes on income, on capital value of assets, estates and succession duties, all uniformly exclude agricultural land. Likewise, Entries 6 and 7 in List III dealing with transfer of property and contracts exclude from their fields of operation agricultural land. On the other hand, Entry 41 in the list dealing with custody, management and disposal of evacuee property expressly includes agricultural land. That is for the obvious reason that, involving as it does Indo-Pakistan relations, such a subject could not be exclusively to the individual States. Entries 14, 18, 28, 30, 45, 46, 47, 48 and 49 in List II, which deal with agriculture and agricultural land, directly or even incidentally, leave power relating to them to the States. Thus, tax on agricultural income is left to the States and cannot, therefore, be included in any Income Tax Act enacted by Parliament under Entry 82 of List I, by reason of exclusion from that entry of agricultural income although such an Act is on the totality of the assessee’s world income, and its inclusion in Entry 46 of List II. A similar result is achieved in the matter of a tax on capital value of assets under Entry 86 of List I by the exclusion of agricultural land therefrom and its inclusion in Entry 49 of List II. It is now fairly well-settled that under Entry 49 of List II a State Legislature can levy a tax on lands, including agricultural land, on the basis of their capital value. Agricultural lands are likewise excluded in the matter of estate and succession duties from the purview of Parliament’s power. Under Entries 47 and 48 of List II, the power to impose those duties in respect of agricultural land has been entrusted to the States. The reason for excluding agricultural land from Entry 86 of List I is, therefore, clear viz. that under the scheme of distribution of powers underlying the three lists, agriculture with all its subsidiary and incidental aspects including taxation has been left to be dealt with by the States. That was also done in the 1935 Act, for Entries 54,55, 56 and 56-A of List I there excluded agricultural land from the purview of income tax, tax on the capital value of assets, duties in respect of succession to property and estate duty leviable thereunder by the Federal Legislature and Entries 41, 42, 43 and 43-A in List II had allotted that power to the Provincial Legislatures so far as agricultural land was concerned. It is clear that the Constitution has bodily taken and adopted that very principle of distribution while framing the Lists.



Examples were then given of Entries in List I that confer only restricted powers to the Union legislature:


118. Such a contention in our opinion is not acceptable. As held in Nawn case and the two cases following it, the subject-matter relating to a tax on the aggregate capital value of all the assets of an assessee is located in Entry 86 of List I and granted to Parliament. But, while doing so, the framers of the Constitution, presumably on the ground that the entire subject of agriculture had, on their scheme of distribution of power, been allotted to State Legislatures, excluded from the ambit of the power under Entry 86 of List I the power to tax on the capital value of agricultural land. Constitution-makers may, as a matter of principle of policy, while dealing with or granting power, do so in a qualified or restricted manner. There is no warrant for saying that there must be found vested in one single authority an absolute power to legislate wholly with respect to a given subject. Indeed, there are several entries in List I, such as Entries 9, 52, 53, 54, 62, 64 and 80, which confer on Parliament restricted power, either because the topics they deal with are distributed between the Central Legislature and the State Legislatures or because it was thought proper to confer power with restrictions. Thus, Entry 9 of List I, which deals with the head of preventive detention, confers power to make a law on that subject only on the grounds of defence, foreign affairs or the security of India, and Entry 3 in List III for reasons connected with the security of a State, maintenance of order or maintenance of supplies and services essential to the community. The power to make a law authorizing preventive detention is thus restricted to the six reasons set out in the two entries and not for any other reason. The power having been so dealt with, it is impossible to say that the matter of preventive detention is not enumerated or that which is excluded therefrom was intended to or must fall under a provision or an entry dealing with residuary power. If counsel for the Union were to be right, the Union can claim the power to make a law for preventive detention on grounds other than those specified in the two entries on the ground that it has residuary power to do so under Article 248 and Entry 97, List I. If that were so, there was no point at all in prescribing the reasons in the two entries on which such a law can be enacted by Parliament. The object of providing residuary power was to confer power only in respect of a matter which was not foreseen or contemplated then and which by reason of changed circumstances has arisen and which could not therefore be dealt with when the Lists were framed. To accept the interpretation suggested by counsel for the Union would mean that though the framers of the Constitution deliberately omitted the power with reference to agricultural land while granting it in respect of the rest of the properties, they at the same time nullified that exclusion by providing power for it in the residuary provision. Such a contention cannot be accepted for the reason that no such intention can legitimately be attributed to the Constitution-makers, who clearly had in their minds a scheme of distribution of powers, under which the subject of agriculture including the power of taxation on agricultural land, both on income and on corpus, was handed over to the States.



The learned judge then went on to hold:


122. The Constitution by Article 246(1) has had already granted exclusive power of legislation and taxation to Parliament in matters set out in Entries 1 to 96 in List I. Any State law entrenching in its pith and substance upon a Parliamentary Act would be invalid. Having not provided in respect of List I, the only matters left for legislation would be those in Lists II and III and such of the matters not to be found in those two lists. The last, therefore, could only be the residuary matters in respect of which exclusive power had to be granted to Parliament. This must mean that a field of legislation not dealt with in any of the three lists only could be the subject-matter of residuary power under Article 248. Such a construction of Article 248 is in consonance with the construction given by the Federal Court to Section 104 of the Government of India Act, 1935, following which Article 248 was framed and also with the words of Entry 97 in List I. The words in that entry viz. ‘any other matter not enumerated in List II or List III’, must mean any matter not being in the entries preceding it, that is, Entries 1 to 96 in List I and any matter not enumerated in List II and List III. The residuary power declared by Article 248, and of which the field is defined in Entry 97 of List I, must, therefore, be the power in respect of a field or category of legislation not to be found in any one of the three Lists. Taxes such as the gift tax, the expenditure tax and the Annuity Deposit Scheme are matters which are not to be found in any of the three lists, and therefore, enactments in regard to them would fall, without doubt, under Article 248, read with Entry 97 of List I.



It was then held that such a tax would fall under Entry 49 of List II, as follows:


126. But, it was said that if the interpretation of Entries 86 and 97 in List I, we command, were to be true, it would mean that neither Parliament nor the State Legislatures can ever levy wealth tax on the capital value of all the assets including agricultural land held by an assessee. It is true that under Entry 86 of List I Parliament cannot include agricultural land within the purview of the tax imposed under that entry. Nor can a State Legislature impose such a tax under Entry 49 in List II. This does not mean that a tax on the capital value of agricultural land cannot at all be imposed. Such a power is contained in Entry 49, List II. But there is nothing surprising in such a consequence, for, even in the matter of income tax, neither of them can impose that tax on the entire income of an assessee. Parliament cannot do so because of the restriction in Entry 82 in List I; the States cannot impose such a tax as their power is restricted to agricultural income only under Entry 46 in List II. That is also the case in the matter of succession and estate duties. The power of both the Legislatures to make a law or impose a tax on any one of the matters in these entries is restricted, though within the field allocated to each of them, each had a plenary power. The restriction to such a power may, as already stated, be on account of distribution of power in respect of the particular field of legislation between the Union and the State Legislatures or because the topic or field of legislation is itself hedged by conditions for reasons of policy. But that does not mean that the excluded or the restricted field, in respect of which either both the Legislatures have no power or one or the other has no power, can be said to fall under the provision providing residuary power. Once a topic or a field of legislation is enumerated and dealt with in any one of the entries in one of the Lists, whether the topic is in its entirety or restricted, there is no question of the residuary provision being resorted to on the ground that it operates on the remainder. Such a construction would either nullify the intention to confer power only on the partial field of the topic of legislation in question or set at naught the delicate system of distribution of power effected through the three elaborately worded Lists.



After referring to certain Canadian judgments, which were then distinguished* and the Constituent Assembly Debates,† the learned judge concluded as follows:


140. We frankly concede our inability to appreciate this contention. Can it be said that the Wealth Tax Act when passed in 1957, fell under Entry 86 of List I, but that it ceased to be so when it was amended in 1969 by including within its sweep agricultural land? The subject-matter, the nature and the incidence of the tax remained the same, the only difference which the amendment made was the inclusion of agricultural land while computing the capital value of the assets of an assessee. In our opinion, the Act, even after its amendment, retained its original character and continued to be one falling under Article 246 (i), read with Entry 86 in List I. The field of legislation under Entry 86 in List I, is no doubt a restricted one in the sense that the law imposing the tax envisaged there cannot include within its sweep agricultural land. But that does not mean that the power in respect of such a tax is not covered by that entry or that which was withheld as a matter of policy and by the scheme of distribution of power is a distinct power, and therefore, falls under Article 248 and/or Entry 97 of List I.

141. It is not uncommon for constitution-makers to confer a restricted legislative power on a particular subject or subjects. Counsel for the respondents pointed out to us as a sample of such restricted power Entries 9 in List I and 3 in List III. The first is with respect to the power to make law providing for preventive detention on three grounds viz. defence foreign affairs and security of India. The second provides for the same power, but on three other grounds viz. security of the State, maintenance of public order and of supplies and services essential to the community. The two entries read together clearly show that in the matter of preventive detention, the Constitution, as a matter of policy, provided a restricted field within which the power could be exercised, that is to say, for the six reasons set out in the two entries. As stated before, if counsel for the Union were right, the Union can claim power to make a law in respect of preventive detention on grounds other than those specified in the two entries on the footing that it has residuary power under Article 248 and/or Entry 97 in List I. Surely, such a field of legislation is not one which was not foreseen, or thought of, was not ‘identifiable’ in the words of Pandit Nehru and for which only Article 248 and Entry 87 in List I were enacted. Entry 86 in List I is yet another sample where a restricted legislative power has been provided for, presumably because under the distribution of powers in the Constitution, the field of agriculture and agricultural land was almost wholly entrusted to the States. Such a restriction must be held to be the result of a calculated policy for, in a country such as ours, agricultural land would be by far the largest asset and capable of bringing a very substantial amount of tax. Those who excluded such an asset from Entry 86 and gave power over it to the States could not possibly have thought of including such an excluded item of taxation in the residuary power of the Union under Article 248(i). These reasons must compel us to reject the argument that a tax on the capital value of agricultural land falls under the residuary power or that it is a field of legislation distinct from that in Entry 86 not dealt with therein, or that therefore, the amending Act does not fall under Entry 86, List I.

142. In this view, we are unable to accept the contentions urged on behalf of the Union. The amending Act, in our opinion, fell under Entry 86 of List II and not under Article 248 and/or Entry 97 of List I. It follows that the impugned Act, by reason of the restricted field in Entry 86, List I, suffered from legislative competence. The majority judgment of the High Court must, consequently, be upheld and the appeal dismissed. We order accordingly but in view of the great importance of the issues involved in the appeal, we think it just that there should be no order as to costs.



In Commissioner of Wealth Tax v. Dr Karan Singh (1993),* a question arose before a Constitution Bench of the Supreme Court as to whether the Wealth Tax Act, 1957—as originally enacted, prior to the Finance Act of 1969—fell under List I or the residuary Entry. This became important because the court noted that under the Constitution (Application to Jammu & Kashmir) Order, 1954, the residuary subjects of legislation fall within the state’s ken, and not the Union’s.* The court in Dr Karan Singh held that no binding ratio could be discovered in Dhillon with regard to which Entry the original Wealth Tax Act, 1957, fell under.† The court thus held that the Wealth Tax Act, as originally enacted, fell under Entry 86 of List I, and would therefore be constitutionally valid in its application to the state of Jammu and Kashmir.‡

In an interesting criticism of the majority and the minority judgments in Dhillon, Seervai has this to say on the effect of Dhillon:


22.200 The discussion in the majority and the dissenting judgments in Dhillon’s case as to the nature of a tax on the capital value of agricultural land as an asset vis-à-vis a tax on lands and buildings is not satisfactory. I have set out in para 22.168 above the true nature of a tax on the capital value of assets and the nature of a tax on lands and buildings. For the reasons there given, it is submitted that the majority and dissenting judgments on the subject are not correct, though the dissenting judgment is right in holding that Parliament does not have power to include agricultural land in taxing the capital value of assets, but wrong in holding that such a power falls under entry 49, List II. It is enough to repeat that if there are two plots of agricultural land each of the market value of Rs. 1 lakh, a tax on land which adopted the capital value as a measure of taxation would be the same for both the plots. But a tax on the capital value of the plots as a subject of taxation would depend upon whether the plots were encumbered or not. If one of the two plots were mortgaged for an amount exceeding the market value of the agricultural land, no tax could be levied on it at all. For, the ‘asset’ would consist of the equity of redemption which, in the example we have given, would have no value, or more accurately, would have a negative value.

22.201 If power to tax the capital value of land as an asset has not been conferred on State legislatures, it is submitted that there were clear grounds of public policy which would justify the framers of the Constitution in not conferring that power either on Parliament or on the State legislatures. Not on Parliament, because the subject of agricultural land belongs to the States; and not on State legislatures, because India was an overwhelmingly agricultural country, and as is clear from Article 31(4) and (6), large schemes of agrarian reforms designed to break up large feudal land tenures and make the tillers of the soil the owners of the land had been undertaken and were intended to be undertaken in the future on a large scale. The first Constitution Amendment Act which was enacted in 1951 (to carry out the intention of the framers of the Constitution) by the Constituent Assembly acting as a legislature, further strengthens this conclusion. Under these circumstances, an annual tax on the capital value of agricultural land might well defeat the object of agrarian reform, for once the power was given and not limited to a nominal rate of tax, it could be used as an expropriatory measure and might force the owner to sell the land in order to meet his liability to pay tax, thus defeating the object of making the tiller the owner of his land. The framers of the Constitution might well have thought that if in the future such a power was considered to be necessary, it could be brought in by an amendment, and conferred on the States by the insertion of a legislative entry in List II, taxes on the capital value of agricultural land as assets of individuals and companies. It is submitted that the majority decision is clearly wrong and productive of public mischief and should be overruled.

22.202. Entry 97, List I, covers taxes not expressly provided for. Thus although a sales tax on materials supplied under a building contract is outside entry 54, List II, Parliament has power to impose such a tax. Again it has been held that animals and birds were goods within Section 2(d), Central Sales Tax Act, 1957, but even assuming that they were not goods as defined in Article 366(12), they would fall under entry 97, List I, and not under entry 54, List II or entry 92A of List I and the levy of a tax on the sale of animals and birds was within the competence of Parliament. Similarly, it has been held that the Sugarcane Cess (Validation) Act, 1961, was not colourable legislation because Parliament was competent under Article 248 and entry 97, List I, to pass legislation for Union purposes to provide for a tax of the type and character levied by or under the State Acts enumerated in Section 2B of the Act, though the State legislatures were not competent to levy it.*











25.	Bennett Coleman & Co. & Ors. v. Union of India & Ors. (1972)

In Bennett Coleman & Co. & Ors. v. Union of India & Ors. (1972),† important questions on the freedom of the press arose in the context of the Newsprint Control Order, 1962, issued under Section 3 of the Essential Commodities Act, 1955. The majority judgment of Ray, J., joined by two other learned judges and the concurring judgment of Beg, J., was that the machinery of import control cannot be used to curb or control the circulation or growth of newspapers in India. The freedom of the press involves the right of the people to be informed and therefore exists in the volume of news and views that in turn depends upon the volume of circulation of newspapers. Prohibitive burdens that would restrict circulation would directly affect the freedom of press and would therefore violate Article 19(1)(a) of the Constitution of India. It was held that the object of the restriction had nothing to do with the availability of newsprint or foreign exchange; this was because the restrictions in question came into force only after the grant of the quota, and thus were aimed only at controlling the number of pages or circulation of newspapers, and therefore falls foul of Article 19(1)(a); and not being saved by Article 19(2), would have to be struck down.

Mathew, J. dissented. He held that no fundamental freedom can ever be ‘absolute’ in the sense of being even beyond the regulatory powers of the state. This was stated as follows:


130. Article 19(1)(a) guarantees to the citizens, the fundamental right of the freedom of speech and Article 19(2) enumerates the type of restrictions which might be imposed by law. It does not follow from this that freedom of expression is not subject to regulations which may not amount to abridgment. It is a total mis-conception to say that speech cannot be regulated or that every regulation of speech would be an abridgment of the freedom of speech. In other words, regulation of speech is not inconsistent with the concept of the freedom of speech unless the regulation amounts to abridgment of that freedom. No freedom, however absolute, can be free from regulation. Though the right under Article 30(1) is in terms absolute, this Court said in In Re the Kerala Education Bill, 1957 that the right is subject to reasonable regulation. The Privy Council said in Commonwealth of Australia v. Bank of New South Wales that regulation of trade and commerce is compatible with the absolute freedom of trade and commerce. In fact, the very essence of freedom in an ordered society is regulation. The application of the term ‘abridge’ is not difficult in many cases but the problem arises in certain types of situations. The important ones are where a regulation is not a direct restriction of expression but is designed to accomplish another objective and the impact upon the expression is secondary or indirect. This problem may appropriately be formalized in terms of defining the key elements, namely, ‘freedom of speech’, ‘abridge’ and ‘law’. These definitions must be functional in character, derived from the basic considerations underlying a system of freedom of expression (See Thomas I. Emerson: Toward a General Theory of First Amendment). As I said, measures which are directed at other forms of activity but which have a secondary, indirect or incidental effect upon expression do not generally abridge the freedom of speech unless the content of the speech itself is regulated. Such measures include various types of tax and economic regulations, the imposition of political qualification for obtaining Government employment or any other benefits or privileges, the activities of legislative committees and the political restrictions on rights of aliens. By hypothesis, the regulation imposed is, taken by itself, a legitimate one, aimed directly at the control of some other activity. The question is its secondary impact upon an admitted area of expression. This is essentially a problem of determining when the regulation at issue has an effect upon expression which constitutes an abridgment within the meaning of Article 13(2). In other words, the Court must undertake to define and give content to the word ‘abridge’ in Article 13(2). This judgment, like the judgment in defining ‘free speech’ must be made in the light of the affirmative theory underlying freedom of expression to which I shall come in a moment, and the various conditions essential to maintaining a workable system. In fact, regular tax measures, economic regulations, social welfare legislation like a general corporation tax, wage and hour legislation, factory laws and similar measures may, of course, have some effect upon freedom of expression when applied to persons or organizations engaged in various forms of communication. But where the burden is the same as that borne by others engaged in different forms of activity, the similar impact on expression seems clearly insufficient to constitute an abridgment of freedom of expression. The use of such measures to control the content of expression would be clearly impermissible as that would be an abridgment of the freedom of speech (See Thomas I. Emerson: Toward a General Theory of First Amendment). So also a special tax on press alone, or, a tax exemption available only to those with particular political views or associations would not be permitted (See Alice Lee Gorsjean v. American Press Company and Robert Murdock v. Commonwealth of Pennsylvania). ‘In other words, though the speech itself be under the First Amendment, the manner of its exercise or its collateral aspects may fall beyond the scope of the amendment.’ This principle is illustrated by the case of Naresh Shridhar Mirajkar v. State of Maharashtra where the Bombay High Court, by an order, prohibited the publication of the evidence of a witness and the question was, whether the order abridged the fundamental right of the freedom of speech of the petitioner in the case. The Court held by a majority that it did not. Gajendragadkar, C.J., said:

‘As we have already indicated, the impugned order was directly concerned with giving such protection to the Witness as was thought to be necessary in order to obtain true evidence in the case with a view to do justice between the parties. If, incidentally, as a result of this order, the petitioners were not able to report what they heard in Court, that cannot be said to make the impugned order invalid under Article 19(1)(a). . . . Any incidental consequence which may flow from the order will not introduce any constitutional infirmity in it.’



Referring to US v. O’Brien (1968)* and Sakal Papers v. Union of India (1962),† the learned judge then held:


132. The same principle finds expression in the decision in U.S. v. O’Brien where the U.S. Supreme Court said that even assuming that the alleged communicative element in the burning of the Selective Service Certificate is sufficient to bring into play the freedom of speech, it combines both ‘speech’ and ‘non-speech’ elements, and when speech and non-speech elements are combined in the same course of conduct, a sufficiently important Governmental interest in regulating the non-speech element can justify incidental limitations on freedom of speech. The Court further observed that a Government regulation is sufficiently justified if it is within the constitutional power of the Government; if it furthers an important or substantial Governmental interest; if the Governmental interest is unrelated to the suppression of free expression and the freedom of speech is no greater than is essential to the furtherance of that interest.

133. In Sakal Papers (P) Ltd. v. Union of India this Court was concerned with the validity of the Newspaper (Price and Page) Act, 1956 and Daily Newspaper (Price and Page) Order, 1960. The whole subject-matter fell directly under Article 19(1)(a). It was not a case where the impingement on the freedom of speech was indirect. The legislation in that case directly restricted circulation of newspapers. The direct effect of the legislation, in other words, was to abridge freedom of speech by curtailing circulation. The learned judges, after referring to the Express Newspaper case said that the impugned law, far from being one which merely interfered with the right of freedom of speech incidentally, did so directly.
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135. If, on account of scarcity of newsprint, it is not possible, on an equitable distribution, to allot to the petitioners, newsprint to the extent necessary to maintain the present circulation of the newspapers owned by them with same page level and, as a result, the circulation of the newspapers or their page level has to be reduced, could it be contended that there has been abridgment of the freedom of speech? Surely, the reduction in page level or circulation is the direct result of the diminished supply of newsprint. Yet, I do not think that anybody will say that there is an abridgment of the freedom of speech of the petitioners. There might be an abridgment of speech, but not an abridgment of the freedom of speech.



Referring to American law being a guide to Article 19(1)(a), the learned judge then held:


147. The freedom of speech is a concept which was transplanted into our Constitution from the First Amendment to the Constitution of USA. In Express Newspapers case this Court observed:

‘It is trite to observe that the fundamental right to the freedom of speech and expression enshrined in Article 19(1)(a) of our Constitution is based on these provisions in Amendment I of the Constitution of the United States of America. . . .’

148. As to what the ‘freedom of speech’ means there is no unanimity among the jurists. Writing in the Federalist Papers, Alexander Hamilton observed:

‘On the subject of the liberty of the press, as much as has been said, I cannot forbear adding a remark or two . . . I contend that whatever has been said about it . . . amounts to nothing. What signifies a declaration that ‘the liberty of the press shall be inviolably preserved’? What is the liberty of the Press? Who can give it any definition which would not leave the utmost latitude for evasion? I hold it to be impracticable. . . .’

149. Professor Chafee said:

‘The truth is, I think, that the framers had no very clear idea as to what they meant by ‘the freedom of speech or of the press’ but we can say with reasonable assurance . . . that the freedom which Congress was forbidden to abridge was not, for them, some absolute concept which had never existed on earth’.

150. What Lincoln said of liberty is relevant here:

‘The world has never had a good definition of [it].’

151. Justice Holmes gave at different times opposite interpretations of the historic meaning of the First Amendment. Speaking for himself and Justice Brandeis, he observed:

‘History seems to me against the notion (that) the First Amendment left the common law of seditious libel in force.’

152. A few years earlier, he had written for the Court:

‘(T)he main purpose of such constitutional provisions “to prevent all such previous restraints . . . as had been practised by other Governments,” and they do not prevent the subsequent punishment of such as may be deemed contrary to the public welfare.’

In this statement Holmes had the support of Cooley, who maintained that its Blackstonian outlook ‘has been followed by American commentators of standard authority as embodying correctly the idea incorporated in the constitutional law of the country by the provisions in the American Bill of Rights’.



Mathew, J. identified the values sought by society in protecting the right to the freedom of speech, which was then held as falling into four broad categories: (1) individual fulfilment; (2) the attainment of truth; (3) participation by members of society in political or social decision-making; and (4) maintaining the balance between stability and change in society.* In an interesting paragraph, the learned judge then went on to state that Article 19(1)(a) is not a guardian of ‘unlimited talkativeness’, as follows:


159. Any scheme of distribution of newsprint which would make the freedom of speech a reality by making possible the dissemination of ideas as news with as many different facets and colours as possible would not violate the fundamental right of the freedom of speech of the petitioners. In other words, a scheme for distribution of a commodity like newsprint which will subserve the market from as many different sources as possible would be a step to advance and enrich that freedom. If the scheme of distribution is calculated to prevent even an oligopoly ruling the market and thus check the tendency to monopoly in the market, that will not be open to any objection on the ground that the scheme involves a regulation of the press which would amount to an abridgment of the freedom of speech (see Citizen Publishing Co. v. United States.) Promoting effective competition of ideas in the market alone will ensure the emergence of truth out of the competition; at any rate that is the basis underlying the guarantee of free speech, and any distribution of newsprint calculated to promote competition by making the competitors equal in strength cannot but be characterized as a scheme to advance the freedom. One cannot promote competition by making the strong among the competitors stronger or the tall taller but by making the weak among them strong and the short tall. So, even if the scheme of distribution aims at making dailies with smaller page-level and less circulation attain a position of equality in respect of page level and circulation with those having a page level of 10 and enjoying greater circulation, that would not, in any way, be open to objection on the ground of violation of Article 19(1)(a). I am unable to understand how the fixation of a minimum page level of 10 for calculation of quota of newsprint would offend the fundamental right of the freedom of speech of the petitioners. In any scheme of distribution of a scarce commodity, there must be some basis on which the entitlement should be calculated. It is because newsprint is scarce that it is being rationed. Ex-hypothesis, newsprint cannot be distributed according to the needs of every consumer. The freedom of speech does not mean a right to obtain or use an unlimited quantity of newsprint. Article 19(1)(a) is not a ‘guardian of unlimited talkativeness’. The average page level of all the dailies was 5.8. The Union of India contends that the petitioners themselves recommended a national minimum page level of 8 for dailies and that, but for the inordinate space devoted to commercial advertisement, 10 pages for a daily would be sufficient to express its views and publish the news and that the petitioners beat the big bass drum of Article 19(1)(a), not because their freedom of expression is abridged, but that they are deprived of a part of the revenue from commercial advertisement.



In a very interesting passage, referring to the affirmative duty of the state to make distributive equality a reality by reading Article 39(b) into Article 14, the learned judge stated:


162. The crucial question today, as regards Article 14, is whether the command implicit in it constitutes merely a ban on the creation of inequalities by the State, or, a command, as well, to eliminate inequalities existing without any contribution thereto by State action. The answer to this question, has already been given in the United States under the equal protection clause in the two cases referred to, in certain areas. The US Supreme Court, in effect, has begun to require the State to adopt a standard which takes into account the differing economic and social conditions of its citizens, whenever those differences stand in the way of equal access to the exercise of their basic rights. It has been said that justice is the effort of man to mitigate the inequality of men. The whole drive of the directive principles of the Constitution is toward this goal and it is in consonance with the new concept of equality. The only norm which the Constitution furnishes for distribution of the material resources of the community is the elastic norm of the common good [see Article 39(b)]. I do not think I can say that the principle adopted for the distribution is not for the common good.

163. That apart, one of the objects of the Newsprint Policy was to remedy the inequality created by the previous policies and to enable the dailies having less than 10 pages attain a position of equality with those operating on a page level of 10 or more. I think the allowance of 20 per cent increase for growth in page-level provided in Remark VII is based on a classification and that the classification is grounded on an intelligible differentia having a nexus to the object sought to be achieved.



Mathew, J. then reminds us that Article 19(1)(a) is not really for the benefit of the press, but for the benefit of the public, as follows:


168. In Griswold v. Connecticut, the U.S. Supreme Court was of the opinion that the right of freedom of speech and press includes not only the right to utter or to print, but the right to read.

169. As I said, the freedom of speech protects two kinds of interest. There is an individual interest, the need of men to express their opinion on matters vital to them and a social interest in the attainment of truth so that the country may not only accept the wisest course but carry it out in the wisest way. ‘Now, in the method of political Government, the point of ultimate interest is not the words of the speakers, but the minds of hearers. . . . The welfare of the community requires that those who decide issues shall understand them.’ ‘The general principles underlying first amendment safeguards may, for present purposes, be reduced to three judicially recognized specifics. First, Professor Alexander Meiklejohn’s assertion that the first amendment was intended to define not an individual right to speak, but rather, a community right to hear has been assumed by modern constitutional decision (Rosenblatt v. Baer, Lamont v. Postmaster General, Roth v. United States, Stromberg v. California (see Paul Goldstein). That the right of the public to hear is within the concept of the freedom of speech is also clear from the pioneering opinion of Justice Burger, as he then was, in Office of Communication of United Church of Christ v. F.C.C. The learned Judge emphasized principally the primary status of ‘the right of the public to be informed, rather than any right of the Government, any broadcasting licensee or any individual member of the public to broadcast his own particular views on any matter’.



In conclusion it was stated:


175. In every society, there are many interests, held in varying degrees, by individuals and groups viz. the interest in valuing of, or concern, for free speech, peace, quiet, protection of property, fair trial, education, national security, good highways, a decent minimum wage, etc. ‘The attainment of freedom of expression is not the sole aim of the good of society. As the private right of the individual, freedom of expression is an end in itself, but it is not the only end of man as an individual. In its social and political aspects, freedom of expression is primarily a process or a method for reaching other goals. It is a basic element in the democratic way of life, and as a vital process it shapes and determines the ends of democratic society. But it is not through this process alone that a democratic society will attain its ultimate ends’. Therefore, any theory of freedom of expression must take into account other values such as justice, equality, moral progress, the right of the public to education arising from the affirmative duty cast on the Government by the directive principles to educate the people, apart from the right of the community to read and be informed arising under the theory of the freedom of speech, itself. Article 19(2) is concerned with laws restricting or abridging the freedom of speech for protecting the more important values. It has nothing to do with regulation as to the manner or method of speech, including its volume, when that regulation does not touch or concern the content of speech, and when it is intended or calculated to subserve or promote some paramount social interest. The question then is whether the Government could, in the distribution of newsprint, insist on the widest circulation possible to subserve the right of the people to be educated in opposition to the right of the proprietor or publisher to reduce the circulation and enlarge the page number. As I said, any regulation not intended to control the content of speech but incidentally limiting its unfettered exercise will not be regarded as an abridgment of the freedom of speech, if there is a valid governmental interest arising from its duty to educate the people and the value of the public of the end which the regulation seeks to achieve is more than the individual and social interest in the unfettered exercise in volume of the right of free speech. The formula in such cases is that the Court must, balance the individual and social interest in freedom of expression against the social interest sought by the regulation which restricts expression.



This being so, the newsprint policy and the impugned orders were upheld by the learned judge, and the writ petitions challenging them dismissed.*

In Secretary Mahatma Gandhi Mission & Another v. Bhartiya Kamgar Sena & Ors. (2017),† Chelameswar, J. refers to the affirmative obligation of the state under Article 14, read with Article 39(b) of the Constitution of India, found in Mathew, J.’s dissenting judgment in Bennett Coleman as follows:


83. The doctrine of equality has many a facet. Law laid down by this Court on the interpretation of Article 14 in the last 70 years illuminated some of them. In a series of judgments commencing from E.P. Royappa v. State of T.N., the orientation of this Court in dealing with Article 14 has been dynamic. Mathew, J. in his dissenting judgment in Bennett Coleman & Co. v. Union of India very precisely identified the question, which this Court should address while interpreting Article 14:

‘162. The crucial question today, as regards Article 14, is whether the command implicit in it constitutes merely a ban on the creation of inequalities by the State, or, a command, as well, to eliminate inequalities existing without any contribution thereto by State action.’

His Lordship went on to say:

‘162. . . . It has been said that justice is the effort of man to mitigate the inequality of men. The whole drive of the directive principles of the Constitution is toward this goal and it is in consonance with the new concept of equality.’
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87. When Mathew, J. declared that Article 14 interdicts the State from creating inequalities, he was stressing the obvious. Further, he articulated the remedial measures the State has been enjoined to take recourse to: eliminate the existing inequalities through positive-affirmative action, rather than passive neutrality.



26.	Fagu Shaw v. State of West Bengal (1974)

In Fagu Shaw v. State of West Bengal (1974),* two important questions arose, both relating to preventive detention. The first question was whether it was necessary for Parliament to fix a maximum period of detention under Article 22(7)(b) of the Constitution, in order that the proviso to Article 22(4)(a) might operate. The second question was whether the maximum period spoken of must be a period mentioned in time, i.e. up to a particular date, or until a certain emergency ceases to exist. Articles 22(4)(a) and 22(7) read as follows:


(4) No law providing for preventive detention shall authorize the detention of a person for a longer period than three months unless—

(a) an Advisory Board consisting of persons who are, or have been, or are qualified to be appointed as, Judges of a High Court has reported before the expiration of the said period of three months that there is in its opinion sufficient cause for such detention:

Provided that nothing in this sub-clause shall authorize the detention of any person beyond the maximum period prescribed by any law made by Parliament under sub-clause (b) of clause (7); or

(7) Parliament may by law prescribe—

(a) the circumstances under which, and the class or classes of cases in which, a person may be detained for a period longer than three months under any law providing for preventive detention without obtaining the opinion of an Advisory Board in accordance with the provisions of sub clause (a) of clause (4);

(b) the maximum period for which any person may in any class or classes of cases be detained under any law providing for preventive detention; and

(c) the procedure to be followed by an Advisory Board in an inquiry under sub clause (a) of clause (4).



The majority judgment of Mathew, J., speaking on behalf of himself and two other learned judges, held that it is not obligatory upon Parliament to fix a maximum period under Article 22(7)(b), but that if it chooses to do so, it may do so in terms of a maxima left to its discretion, i.e. it may do so in point of time, or it may do so with reference to a certain event, such as the end of an emergency. The majority judgment put it thus:


17. Personal liberty is a cherished freedom, more cherished perhaps than all other freedoms, and we are deeply concerned that no man may linger and rot in detention. As judges and citizens, personal liberty is as dear to us as to anyone else and we may respectfully venture to make the same assumption in regard to those judges who were parties to the decisions in Gopalan case, Krishnan case and Ashok Dey case. But the problem here is one of cold and dispassionate interpretation of the Article in question, not of rhetorical flourish, and we cannot import an obligation that Parliament ‘shall’ by law prescribe the maximum period of detention. Such an obligation could only arise from an invisible radiation proceeding from a vague and speculative concept of personal liberty. The language of Article 22(4)(b) is in marked contrast with that of Article 22(4)(a) read with the proviso. Article 22(4)(b) makes it obligatory upon Parliament, if it wants to pass a law for detaining a person for a period of more than three months without making a provision in that law for obtaining the opinion of an Advisory Board within three months, to comply with sub-clauses (a) and (b) of Article 22(7). We, therefore, see no sufficient reason for departing from the view taken in the decisions of this Court referred to earlier as regards the power of Parliament under Article 22(7)(b).



Bhagwati, J. dissented, opening his judgment by stating:


30. The question which arises in these petitions is of the highest importance. It affects personal liberty which is one of our most cherished freedoms. How far shall we permit it to be abridged by judicial construction? Shall we by interpretation vest large and unlimited power in the Legislature to detain a person without trial as long as it pleases or shall we read constitutional limitations on the exercise of that power? That is the real issue before the Court.



He then found that, on a correct reading of Article 22(7) of the Constitution, in the making of a law by Parliament, fixing a maximum period under Article 22(7)(b) is obligatory, if the detention is to be for a longer period than three months without the intercession of the advisory board. This was because:


32. . . The object of the constitution-makers in insisting on this requirement clearly was that though in ‘exceptional circumstances and exceptional classes of cases’ the Parliament may by law authorize detention for a period more than three months without reference to the Advisory Board, such detention should be for a maximum period specified by the Parliament beyond which it should not extend. There should be an outside limit to the detention by the specification of the maximum period by the Parliament. This was the safeguard provided by the constitution-makers in protection of personal liberty. The maximum period specified by the parliament must obviously be a reasonable one, because otherwise the parliamentary law would be bad as offending clauses (a) and (d) of Article 19(1). So much is clear and beyond dispute. But the question is: does the same requirement of specification of the maximum period by the parliament also apply where the detention is sought to be made for a longer period than three months under sub-clause (a) of clause (4)? The answer to this question depends on the true interpretation of the proviso to sub-clause (a) of clause (4) read in the context of clause (4), sub-clause (b) and clause (7), sub-clauses (a) and (b).



The learned judge then went on to state:


33. . . The problem before us therefore resolves itself into a very narrow one, namely, are we going to accept an interpretation which gives effect to the intention of the constitution-makers, or are we going to defeat their intention by a highly literal interpretation? Are we going to preserve the safeguard which the constitution-makers in their overweening anxiety to protect personal liberty intended to fashion or are we going to dilute it by a process of construction?

The compelling reasons which necessitated the enactment of the safeguard in sub-clause (b) of clause (7) apply equally whether the detention for a period longer than three months is authorized under sub-clause (a) of clause (4) or sub-clause (a) of clause (7). It therefore stands to reason that where the detention is to be for a longer period than three months under sub-clause (a) of clause (4), the safeguard of the maximum period to be prescribed by Parliament under clause (7), sub-clause (b) must be there so that there can be no detention for indefinite duration. If there is no maximum period prescribed by Parliament under clause (7), sub-clause (b), detention cannot be authorised for a period longer than three months under sub-clause (a) of clause (4). To take a different view would mean that where the Parliament itself authorizes detention for a longer period than three months under clause (7), sub-clause (a), the Parliament is required to prescribe a maximum period but where the State Legislature authorizes detention for a period longer than three months under sub-clause (a) of clause (4), no maximum period need be prescribed and once the Advisory Board gives a favourable opinion, the State Legislature can authorise detention for an indefinite period. That would indeed be a highly regrettable result. It would free the State Legislature from any restraint as to the period for which it may authorize detention under sub-clause (a) of clause (4) and open the floodgates for excessive invasion of personal liberty. I do not think such is the meaning of the constitutional provision.



Therefore, on this point the learned judge concluded:


37. These reasons compel me to differ from the view taken in the leading judgment of my learned Brother Mathew, J. In my opinion Parliament is free to prescribe or not to prescribe a maximum period under clause (7), sub-clause (b). It is under no obligation to do so. But if no maximum period is prescribed, neither the Parliament nor the State Legislature can authorize detention for a longer period than three months either under sub-clause (a) or sub-clause (b) of clause (4). If the Parliament or the State Legislature wishes to authorize detention for a period longer than three months, it must conform to the provisions of either sub-clause (a) or sub-clause (b) of clause (4) and that requires that maximum period must be prescribed by Parliament by law made under clause (7), sub-clause (b). There would thus always be a maximum period of detention: either the initial period of three months or the maximum period prescribed by Parliament under clause (7), sub-clause (b). There can be no detention for a period longer than three months unless the maximum period of detention is prescribed by Parliament under clause (7), sub-clause (b). I know it is not customary to refer to opinions expressed in the textbook of a living author but I cannot help mentioning that Mr Seervai in his book on Constitutional Law also echoes the same line of thought.



Coming to what the meaning of the expression ‘maximum period’ contained in Article 22(7)(b) is, the learned judge held:


42. . . The measure of the period must not be uncertain. The outside limit must be definite and known. The period fixing the outside limit may be prescribed by reference to an event, but the date of occurrence of the event must not be uncertain. It should be possible to predicate that the event will happen at a definite ascertained point of time. It is not enough to say that the event is certain and bound to happen. What is necessary is that the point of time at which the event would happen must be definite. Then only it can be said to fix the ‘maximum period’ of detention. It is indeed difficult to see how ‘maximum period’ can be said to be prescribed, when no one knows how long it will be. It may be five years, or ten years or more. That would be uncertain. How can such a period be regarded as ‘maximum period’ fixed by law? The very notion of ‘maximum period’ carries with it a sense of definiteness. When maximum period is prescribed, there must be definite quantification of the length or duration of the period. If the length or duration is uncertain in that it depends on when a particular event would happen, the prescription of such a period would hardly act as a check against indefinite detention, for there would be no guarantee that the detention would not continue beyond a determinate point of time. The period of detention which could be authorized by the Legislature would in such a case be indefinite, because it would be uncertain as to when the event, by reference to which the period is to be measured, would happen. That would fail to effectuate the object and purpose of the requirement of prescription of maximum period enacted in sub-clause (b) of clause (7).

43. I may at this stage pause to consider what would be the consequences if a construction contrary to that I have discussed above were accepted. It is true that the consequence of a suggested construction do not alter the meaning of a statute but they certainly help to fix its meaning. If I accept the construction that maximum period can be prescribed with reference to an event, even though the event is such that though certain, it cannot be predicated of it with any definiteness as to when it would occur—and it is only on the basis of this construction that the fixation of maximum period with reference to the duration of an emergency can be upheld and not otherwise—logically it would mean that ‘maximum period’ can be fixed with reference to the life of the person detained and if such maximum period is fixed, it would be open to the legislature to authorize detention of a person for the duration of his life. That would be a most startling and devastating result. It is impossible to believe that the constitution-makers who had themselves suffered long periods of incarceration at the hands of the British rulers should have become so oblivious of the need to safeguard personal liberty that they should have given carte blanche to the Parliament to permit detention of a person for life without trial. The power to detain without trial is itself a drastic power justified only in the interest of public security and order. It is tolerated in a free society as a necessary evil. But the power to detain a person for life without trial is something unthinkable in a democracy governed by the rule of law. It is a draconic power subversive of freedom and liberty and can have no place in our constitutional arrangement. To grant such a power would be to destroy the democratic way of life, to annihilate one of the most cherished values of a free society and to vest in the State authoritarian power which is the anti-thesis of the rule of law. It would rob the fundamental guarantee of personal liberty of all meaning and content and reduced it to a mere husk. It would amount to the Constitution telling all persons residents in the land, in the words of Bose, J.:

‘Here is the full extent of your liberty so far as the length of detention is concerned. We guarantee that you will not be detained beyond three months unless Parliament otherwise directs, either generally or in your particular class of case; but we empower Parliament to smash the guarantee absolutely if it so chooses without let or hindrance, without restriction. Though we authorize Parliament to prescribe a maximum limit of detention if it so chooses, we place no compulsion on it to do so and we authorize it to pass legislation which will empower any person or authority Parliament chooses to name, right down to a police constable, to arrest you and detain you as long as he pleases, for the duration of your life if he wants, so that you may linger and rot in jail till you die, as did men in the Bastille.’

I shudder to accept such a construction. I think the maximum period must be prescribed either by reference to a fixed date or in terms of years, months or days or by reference to some event of which it can be predicated with certainty that it would happen at a determinate point of time, so that there is complete ascertainment of what the period is meant to be and it is not indefinite. Of course, the maximum period which is so prescribed must be reasonable, for otherwise it would be violative of clauses (a) and (d) of Article 19. (This construction ensures two safeguards against detention for a longer period than three months, one under clause (7), sub-clause (b) of Article 22 and the other under clauses (a) and (d) of Article 19.)



In an important passage, the learned judge then concluded:


44. I am conscious that the power to detain a person without trial is a necessary power for preservation of the State and maintenance of public security and order and therefore when there is an emergency, it may be thought expedient that the State should have the power to detain a person without trial for the duration of the emergency and the conferment of such a power may not be regarded as unreasonable. But this consideration cannot persuade me to accept a meaning of the words ‘maximum period’ which would render the fundamental guarantee of personal liberty precarious. It must be remembered that the Constitution is meant to provide not only for times of emergency but also for normal times, and it would not, therefore, be right to construe a constitutional provision such as sub-clause (b) of clause (7), as if it were an emergency provision. The law of preventive detention is not necessarily a product of emergency. Indeed it has been there in our country in one form or another since the coming into force of the Constitution. Sub-clause (b) of clause (7) should not therefore, be interpreted according to the canon of construction which is sometimes adopted in interpreting wartime or emergency legislation. It must be construed like any other constitutional provision having regard to its object and intendment. The fact that we are living today in an emergency should not colour our interpretation of the constitutional provision. The constitutional provision must speak the same voice whether it be in times of emergency or in normal times. We must not forget what Mr Justice Brandeis said in Whitney case: ‘Those who won our independence by revolution were not cowards. They did not fear political change. They did not exalt order at the cost of liberty.’ We may also recall the words of Mr Justice Murphy in Bridges case where he said: ‘The strength of this nation is weakened more by those who suppress the freedom of others than by those who are allowed freely to think and act as their consciences dictate.’ Moreover, I may point out that the interpretation which I am accepting does not in any way whittle down or affect the power of the State to detain with a view to meeting a situation arising out of the emergency. Parliament can always prescribe a suitable maximum period as interpreted by me and authorize detention for the duration of such ‘maximum period’. If at the end of such ‘maximum period’ when the person detained is released, it is found that, having regard to the relevant circumstances then existing, it is still necessary to detain him, the detaining authority can once again place him under detention provided of course—and that would be an important safeguard—that if the case falls within clause (4), sub-clause (a), the Advisory Board gives an opinion that there is sufficient cause for such further detention.

45. I am, therefore, of the view that since it cannot be predicated with any definiteness in the present case as to when the emergency would come to an end, the period prescribed by Section 13 of the Act cannot be said to be ‘maximum period’ within the meaning of sub-clause (b) of clause (7). The result is that the Parliament has not prescribed the maximum period of detention as contemplated under sub-clause (b) of clause (7), and if that be so, no person can be detained under the provisions of the Act for a period longer than three months.



27.	Manohar Nathurao Samarth v. Marotrao and Ors. (1979)

The purpose of including the dissenting judgment in Manohar Nathurao Samarth v. Marotrao and Ors. (1979)* is because the learned dissenting judge commented upon the literary style of the majority judgment of Krishna Iyer, J. The question that arose before the court was in the context of Regulation 25(4) of the Life Insurance Corporation of India (Staff) Regulations, 1960, and whether its infraction would amount to an electoral ineligibility contemplated by section 15(g) of the City of Nagpur Corporation Act, 1948. Krishna Iyer, J., with whom Pathak, J. concurred, held that it would not so amount to an electoral ineligibility. Tulzapurkar, J., in dissenting, had the following observations to make on the linguistic style of the presiding judge, Krishna Iyer, J., as follows:


22. Judges and lawyers always clamour for legislative simplicity and when, as is the case here, legislative simplicity is writ large on the concerned provision and the text of the provision is unambiguous and not susceptible to dual interpretation, it would not be permissible for a court, by indulging in nuances, semantics and interpretative acrobatics, to reach the opposite conclusion than is warranted by its plain text and make it plausible or justify it by specious references to the object, purpose or scheme of the legislation or in the name of judicial activism.
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31. Before parting with this appeal I feel constrained, as a part of my duty, to give vent to my feelings of discomfiture and distress over one thing which is exercising my mind for a considerable time in this Court. In all humility I would like to point out that prefaces and exordial exercises, perorations and sermons as also theses and philosophies (political or social), whether couched in flowery language or language that needs simplification, have ordinarily no proper place in judicial pronouncements. In any case, day in and day out indulgence in these in almost every judgment, irrespective of whether the subject or the context or the occasion demands it or not, serves little purpose, and surely such indulgence becomes indefensible when matters are to be disposed of in terms of settlement arrived at between the parties or for the sake of expounding the law while rejecting the approach to the Court at the threshold on preliminary grounds such as non-maintainability, laches and the like. I am conscious that judicial activism in many cases is the result of legislative inactivity and the role of a Judge as a law maker has been applauded but it has been criticized also—lauded when it is played within the common law tradition but criticized when it is carried to extremes. Lord Radcliffe in his address titled ‘The Lawyer and His Times’ delivered at the Sesquicentennial Convocation of the Harvard Law School observed thus:

‘I do not believe that it was ever an important discovery that Judges are in some sense lawmakers. It is much more important to analyse the relative truth of an idea so far-reaching, because, unless the analysis is strict and its limitations observed, there is real danger in its elaboration. We cannot run the risk of finding the archetypal image of the Judge confused in men’s minds with the very different image of the legislator. And the risk involved is the possible destruction of the image of the Judge as ‘objective, impartial, erudite and experienced declarer of the law that is’ which ‘lies deeper in the consciousness of civilization than the image of the lawmaker, propounding what are avowedly new rules of human conduct. . . .’ Personally, I think that Judges will serve the public interest better if they keep quiet about their legislative function. No doubt they will discreetly contribute to changes in the law, because as I have said, they cannot do otherwise, even if they would. But the Judge who shows his hand, who advertises what he is about may indeed show that he is a strong spirit, unfettered by the past; but I doubt very much whether he is not doing more harm to the general confidence in the law as a constant, safe in the hands of the Judges, than he is doing good to the law’s credit as a set of rules nicely attuned to the sentiment of the day.’



28.	Minerva Mills Ltd. & Ors. v. Union of India & Ors. (1980)

The landmark decision in Minerva Mills Ltd. & Ors. v. Union of India & Ors. (1980)* dealt with two important amendments made by the Constitution (Forty-Second Amendment) Act, 1976. The first was an amendment to Article 31-C, the effect of which was to accord primacy to all the Directive Principles of State Policy under Part IV of the Constitution, over the fundamental rights mentioned therein. The second amendment was to Article 368, by the addition of clauses 4 and 5 thereto, making it clear that no constitutional amendment can be called in question before the superior judiciary, contrary to the thirteen-judge-bench decision of Kesavananda Bharati v. State of Kerala (1973).* The amendments made to the provisions are set out hereinbelow:


Article 31-C:

Notwithstanding anything contained in Article 13, no law giving effect to the policy of the State towards securing all or any of the principles laid down in Part IV shall be deemed to be void on the ground that it is inconsistent with, or takes away or abridges any of the rights conferred by Article 14, Article 19 or Article 31; and no law containing a declaration that it is for giving effect to such policy shall be called in question in any court on the ground that it does not give effect to such policy:

Provided that where such law is made by the legislature of a State, the provisions of this Article shall not apply thereto unless such law, having been reserved for the consideration of the President, has received his assent.

Article 368:



* * *


(4) No amendment of this Constitution (including the provisions of Part III) made or purporting to have been made under this Article [whether before or after the commencement of Section 55 of the Constitution (Forty-second Amendment) Act, 1976] shall be called in question in any court on any ground.

(5) For the removal of doubts, it is hereby declared that there shall be no limitation whatever on the constituent power of Parliament to amend by way of addition, variation or repeal the provisions of this Constitution under this Article.



The majority of four learned judges, speaking through Chandrachud, C.J., struck down both the aforesaid provisions, stating that they would be violative of the basic structure of the Constitution of India. Bhagwati, J. agreed with the conclusion of the majority so far as Article 368(4) and (5) were concerned, but disagreed on the constitutional validity of Article 31-C, stating that it did not violate the basic structure of the Constitution of India. Incidentally, Bhagwati, J. delivered a common judgment in Waman Rao & Ors., v. Union of India (1981),* and Minerva Mills. The challenge in Waman Rao’s petition concerned the constitutional validity of Articles 31A to 31C as they stood prior to the Forty-Second Amendment.

The learned dissenting judge began by making a complaint that no judicial conference was held prior to the delivery of the judgments of this case, which resulted in his having penned down a separate opinion without having any opportunity to discuss with his colleagues the reasons they considered in striking down the impugned amendments. The complaint made was stated thus:


78. I may point out at this stage that the arguments on this question were spread over a period of about three weeks and considerable learning and scholarship were brought to bear on this question on both sides. The hearing of the arguments commenced on 22 October 1979 and it ended on 16 November 1979. I hoped that after the completion of the arguments on questions of such momentous significance, there would be a ‘free and frank exchange of thoughts’ in a judicial conference either before or after the draft judgment was circulated by My Lord the Chief Justice and I would either be able to share the views of my colleagues or if that was not possible, at least try to persuade them to agree with my point of view. But, I find myself in the same predicament in which the learned Chief Justice found himself in Kesavananda Bharati v. State of Kerala. The learned Chief Justice started his judgment in that case by observing:

‘I wanted to avoid writing a separate judgment of my own but such a choice seems no longer open. We sat in full strength of 13 to hear the case and I hoped that after a free and frank exchange of thoughts, I will be able to share the views of someone or the other of my esteemed brothers. But, we were overtaken by adventitious circumstances’, namely, so much time was taken up by counsel to explain their respective points of view that very little time was left to the judges ‘after the conclusion of the arguments, for exchange of draft judgments’. Here also, I am compelled by similar circumstances, though not adventitious, to hand down a separate opinion without having had an opportunity to discuss with my colleagues the reasons which weighed with them in striking down the impugned constitutional amendments. Somehow or other, perhaps owing to extraordinary pressure of work with which this Court is overburdened, no judicial conference or discussion was held nor was any draft judgment circulated which could form the basis of discussion, though, as pointed out above, the hearing of the arguments concluded as far back as 16 November 1979. It was only on 7 May 1980, just two days before the closing of the court for the summer vacation, that I was informed by the learned Chief Justice that he and the other three learned Judges, who had heard this case along with me, had decided to pass an order declaring the impugned constitutional amendments ultra vires and void on the ground that they violated the basic features of the Constitution and that the reasons for this Order would be given by them later. I found it difficult to persuade myself to adopt this procedure, because there had been no judicial conference or discussion amongst the judges where there could be free and frank exchange of views nor was any draft judgment circulated and hence I did not have the benefit of knowing the reasons why the learned Chief Justice and the other three learned Judges were inclined to strike down the constitutional amendments. If there had been a judicial conference or discussion or the draft judgment setting out the reasons for holding the impugned constitutional amendments ultra vires and void had been circulated, it would have been possible for me as a result of full and frank discussion or after considering the reasons given in the draft judgment, either to agree with the view taken by My Lord the Chief Justice and the other three learned Judges or if I was not inclined so to agree, then persuade them to change their view and agree with mine. That is the essence of judicial collectivism. It is, to my mind, essential that a judgment of a court should be the result of collective deliberation of the judges composing the court and it would, in my humble opinion, not be in consonance with collective decision-making, if one or more of the judges constituting the Bench proceed to say that they will express their individual opinion, ignoring their colleagues and without discussing the reasons with them and even without circulating their draft judgment so that the colleagues have no opportunity of participating in the collective decision-making process. This would introduce a chaotic situation in the judicial process and it would be an unhealthy precedent which this Court as the highest Court in the land—as a model judicial institution which is expected to set the tone for the entire judiciary in the country—should not encourage. Moreover, I felt that it was not right to pronounce an order striking down a constitutional amendment without giving a reasoned judgment. Ordinarily, a case can be disposed of only by a reasoned judgment and the order must follow upon the judgment. It is true that sometimes where the case involves the liberty of the citizen or the execution of a death sentence or where the time taken in preparing a reasoned judgment might prejudicially affect the winning party, this Court, does, in the larger interests of justice pronounce an order and give reasons later, but these are exceptional cases where the requirements of justice induce the court to depart from the legally sanctioned course. But, there the court had in fact waited for about 5½ months after the conclusion of the arguments and there was clearly no urgency which required that an order should be made though reasons were not ready; the delay of about two and a half months in making the order was not going to injure the interests of any party, since the order was not going to dispose of the writ petition and many issues would still remain to be decided which could be dealt only after the summer vacation. Thus there would have been no prejudice to the interests of justice if the order had been made on the reopening of the court after the summer vacation supported by a reasoned judgment. These were the reasons which compelled me to make my Order dated 9 May 1980 declining to pass an unreasoned order pronouncing on the validity of the impugned constitutional amendments and stating that I would ‘prefer to pass a final order in this case when I deliver my reasoned judgment’. This Order unfortunately led to considerable misunderstanding of my position and that is the reason why I have thought it necessary to explain briefly why I acted in the manner I did.*



The learned judge then went into what he considered an academic exercise. According to him, the Minerva Mills petition was a challenge directed primarily against an order dated 19 October 1971, by which the Government of India, in exercise of the power conferred under Section 18-A of the Industries (Development and Regulation) Act, 1951, authorized the taking over of the management of the petitioner’s industrial undertaking by the National Textile Corporation, after which the mills in question were taken over under the Sick Textile Undertakings (Nationalization) Act, 1974. The point made by Bhagwati, J. was that this challenge was made prior to Article 31-C as amended, as a result of which Article 31-C, not being retrospective, would not be attracted to the facts of this case at all. However, having so held, the learned judge went on to state:


77-A. So far as Minerva Mills case is concerned, the challenge of the petitioners was directed primarily against an Order dated October 19, 1971, by which the Government of India, in exercise of the power conferred under Section 18-A of the Industries (Development and Regulation) Act, 1951, authorized the taking over of the management of the industrial undertaking of the petitioners by the National Textile Corporation and the Sick Textile Undertakings (Nationalization) Act, 1974 (hereinafter referred to as the ‘Nationalization Act’) by which the entire Industrial undertaking and the right, title and interest of the petitioners in it stood transferred to and vested in the Central Government on the appointed date. We are not concerned for the purpose of the present opinion with the challenge against the validity of the Order dated 19 October 1971, for the question which has been argued before us arises only out of the attack against the constitutionality of the Nationalization Act. The petitioners challenged the constitutional validity of the Nationalization Act inter alia on the ground of infraction of Articles 14, 19(1)(f) and (g) and 31, clause (2), but since the Nationalization Act has been included in the Ninth Schedule by the Constitution (Thirty-ninth Amendment) Act, 1975, the petitioners also attacked the constitutionality of the Constitution (Thirty-ninth Amendment) Act, 1975, for it is only if they could get the Nationalization Act out from the protective wing of Article 31-B by persuading the court to strike down the Constitution (Thirty-ninth Amendment) Act, 1975, that they could proceed with their challenge against the constitutional validity of the Nationalization Act. Now clauses (4) and (5) which were introduced in Article 368 by Section 55 of the Constitution (Forty-second Amendment) Act, 1976, and which were in force at the date of the filing of the writ petitions provided that no amendment of the Constitution made or purported to have been made whether before or after the commencement of that section shall be called in question in any court on any ground and barred judicial review of the validity of a constitutional amendment. Obviously, if these two clauses were validly included in Article 368, they would stand in the way of the petitioners challenging the constitutional validity of the Constitution (Thirty-ninth Amendment) Act, 1975. The petitioners were, therefore, compelled to go further and impugn the constitutional validity of Section 55 of the Constitution (Forty-second Amendment) Act, 1976. This much challenge, as I shall presently point out, would have been sufficient to clear the path for the petitioners in assailing the constitutional validity of the Nationalization Act, but the petitioners, not resting content with what was strictly necessary, proceeded also to challenge Section 4 of the Constitution (Forty-second Amendment) Act, 1976. which amended Article 31-C. There were several grounds on which the constitutional validity of the Constitution (Forty-second Amendment) Act, 1976, was impugned in the writ petitions and I shall refer to them when I deal with the arguments advanced on behalf of the parties. Suffice it to state for the present, and this is extremely important to point out, that when the writ petitions reached hearing before us, Mr Palkhivala, learned Counsel appearing on behalf of the petitioners requested the court to examine only one question, namely, whether the amendments made in Article 31-C and Article 368 by Section 4 and Section 55 of the Constitution (Forty-second Amendment) Act, 1976 were constitutional and valid and submitted that if these constitutional amendments were held invalid, then the other contentions might be examined by the court at a later date. He conceded before us, in the course of the arguments, that he was accepting the constitutional validity of Article 31-A, Article 31-B and the unamended Article 31-C and his only contention vis-à-vis Article 31-C was that it was the amendment made in Article 31-C which had the effect of damaging or destroying the basic structure of the Constitution and that amendment was, therefore, beyond the constituent power of Parliament. The learned Attorney General on behalf of the Union of India opposed this plea of Mr Palkhivala and urged by way of preliminary objection that though the question of constitutional validity of clauses (4) and (5) of Article 368 introduced by way of amendment by Section 55 of the Constitution (Forty-second Amendment) Act, 1976, undoubtedly arose before the court and it was necessary for the court to pronounce upon it, the other question in regard to the constitutional validity of the amendment made in Article 31-C did not arise on the writ petitions and the counter-affidavits and it was wholly academic and superfluous to decide it. This preliminary objection raised by the learned Attorney-General was in my opinion well founded and deserved to be sustained. Once Mr Palkhivala conceded that he was not challenging the constitutionality of Article 31-A, Article 31-B and the unamended Article 31-C and was prepared to accept them as constitutionally valid, it became wholly unnecessary to rely on the amended Article 31-C in support of the validity of the Nationalization Act, because Article 31-B would, in any event, save it from invalidation on the ground of infraction of any of the fundamental rights. In fact, if we look at the counter-affidavit filed by Mr T.S. Sahani, Deputy Secretary, Government of India in reply to the writ petitions, we find that no reliance has been placed on behalf of the government on the amended Article 31-C. The case of the Union of India is and that is supported by the legislative declaration contained in Section 39 of the Nationalization Act, that this Act was enacted for giving effect to the policy of the State towards securing the principles specified in clause (b) of Article 39 of the Constitution. Neither the Union of India in its counter-affidavit nor the learned Attorney-General in the course of his arguments relied on any other directive principle except that contained in Article 39, clause (b). Mr Palkhivala also did not make any attempt to relate the Nationalization Act to any other directive principle of State policy. Now either the Nationalization Act was really and truly a law for giving effect to the directive principle set out in Article 39, clause (b) as declared in Section 39 or it was not such a law and the legislative declaration contained in Section 39 was a colourable device. If it was the former, then the unamended Article 31-C would be sufficient to protect the Nationalization Act from attack on the ground of violation of Articles 14, 19 and 31 and it would be unnecessary to invoke the amended Article 31-C and if it was the latter, then neither the unamended nor the amended Article 31-C would have any application. Thus, in either event, the amended Article 31-C would have no relevance at all in adjudicating upon the constitutional validity of the Nationalization Act. It is difficult to see how, in these circumstances, the court could be called upon to examine the constitutionality of the amendment made in Article 31-C: that question just did not arise for consideration and it was wholly unnecessary to decide it. Mr Palkhivala could reach the battle front for challenging the constitutional validity of the Nationalization Act as soon as he cleared the roadblocks created by the unamended Article 31-C and the Constitution (Thirty-ninth Amendment) Act, 1975 bringing the Nationalization Act within the protective wing of Article 31-B and it was not necessary for him to put the amendment in Article 31-C out of the way as it did not block his challenge against the validity of the Nationalization Act. I am, therefore, of the view that the entire argument of Mr Palkhivala raising the question of constitutionality of the amendment in Article 31-C was academic and the court could have very well declined to be drawn into it, but since the court did, at the invitation of Mr Palkhivala, embark upon this academic exercise and spent considerable time over it, and the issues raised are also of the gravest significance to the future of the nation, I think, I will be failing in my duty if I do not proceed to examine this question on merits.*



Bhagwati, J. thereafter went into the various majority judgments in Kesavananda Bharati and held:


But here it seems that nine judges set out in the summary what according to them was the majority view without hearing any arguments. This was a rather unusual exercise, though well-intentioned. But quite apart from the validity of this exercise embarked upon by the nine judges, it is a little difficult to understand how a proper and accurate summary could be prepared by these judges when there was not enough time, after the conclusion of the arguments, for an exchange of draft judgments amongst the judges and many of them did not even have the benefit of knowing fully the views of others. I may, therefore, make it clear that I am not relying on the statement of the majority view contained in the summary given at the end of the judgments in Kesavananda Bharati’s case but I am proceeding on the basis of the view taken in Indira Gandhi case as regards the ratio of the majority decision in Kesavananda Bharati’s case.*



In dealing with Articles 368(4) and 368(5) of the Constitution, the learned judge held:


87. . . It is a cardinal principle of our Constitution that no one howsoever highly placed and no authority however lofty can claim to be the sole judge of its power under the Constitution or whether its action is within the confines of such power laid down by the Constitution. The judiciary is the interpreter of the Constitution and to the judiciary is assigned the delicate task to determine what is the power conferred on each branch of government, whether it is limited, and if so, what are the limits and whether any action of that branch transgresses such limits. It is for the judiciary to uphold the constitutional values and to enforce the constitutional limitations. That is the essence of the rule of law, which inter alia requires that ‘the exercise of powers by the government whether it be the legislature or the executive or any other authority, be conditioned by the Constitution and the law’. The power of judicial review is an integral part of our constitutional system and without it, there will be no government of laws and the rule of law would become a teasing illusion and a promise of unreality. I am of the view that if there is one feature of our Constitution which, more than any other, is basic and fundamental to the maintenance of democracy and the rule of law, it is the power of judicial review and it is unquestionably, to my mind, part of the basic structure of the Constitution. Of course, when I say this I should not be taken to suggest that effective alternative institutional mechanisms or arrangements for judicial review cannot be made by Parliament. But what I wish to emphasize is that judicial review is a vital principle of our Constitution and it cannot be abrogated without affecting the basic structure of the Constitution. If by a constitutional amendment, the power of judicial review is taken away and it is provided that the validity of any law made by the legislature shall not be liable to be called in question on any ground, even if it is outside the legislative competence of the legislature or is violative of any fundamental rights, it would be nothing short of subversion of the Constitution, for it would make a mockery of the distribution of legislative powers between the Union and the States and render the fundamental rights meaningless and futile. So also if a constitutional amendment is made which has the effect of taking away the power of judicial review and providing that no amendment made in the Constitution shall be liable to be questioned on any ground, even if such amendment is violative of the basic structure and, therefore, outside the amendatory power of Parliament, it would be making Parliament sole judge of the constitutional validity of what it has done and that would, in effect and substance, nullify the limitation on the amending power of Parliament and affect the basic structure of the Constitution. The conclusion must therefore inevitably follow that clause (4) of Article 368 is unconstitutional and void as damaging the basic structure of the Constitution.

88. That takes us to clause (5) of Article 368. This clause opens with the words ‘for the removal of doubts’ and proceeds to declare that there shall be no limitation whatever on the amending power of Parliament under Article 368. It is difficult to appreciate the meaning of the opening words ‘for the removal of doubts’ because the majority decision in Kesavananda Bharati’s case clearly laid down and left no doubt that the basic structure of the Constitution was outside the competence of the amendatory power of Parliament and in Indira Gandhi’s case, all the judges unanimously accepted theory of the basic structure as a theory by which the validity of the amendment impugned before them, namely, Article 329-A(4) was to be judged. Therefore, after the decisions in Kesavananda Bharati’s case and Indira Gandhi’s case, there was no doubt at all that the amendatory power of Parliament was limited and it was not competent to Parliament to alter the basic structure of the Constitution and clause (5) could not remove the doubt which did not exist. What clause (5) really sought to do was to remove the limitation on the amending power of Parliament and convert it from a limited power into an unlimited one. This was clearly and indubitably a futile exercise on the part of Parliament. I fail to see how Parliament which has only a limited power of amendment and which cannot alter the basic structure of the Constitution can expand its power of amendment so as to confer upon itself the power of repeal or abrogate the Constitution or to damage or destroy its basic structure. That would clearly be in excess of the limited amending power possessed by Parliament. The Constitution has conferred only a limited amending power on Parliament so that it cannot damage or destroy the basic structure of the Constitution and Parliament cannot by exercise of that limited amending power convert that very power into an absolute and unlimited power. If it were permissible to Parliament to enlarge the limited amending power conferred upon it into an absolute power of amendment, then it was meaningless to place a limitation on the original power of amendment. It is difficult to appreciate how Parliament having a limited power of amendment can get rid of the limitation by exercising that very power and convert it into an absolute power. Clause (5) of Article 368 which sought to remove the limitation on the amending power of Parliament by making it absolute must therefore be held to be outside the amending power of Parliament. There is also another ground on which the validity of this clause can be successfully assailed. This clause seeks to convert a controlled Constitution into an uncontrolled one by removing the limitation on the amending power of Parliament which, as pointed out above, is itself an essential feature of the Constitution and it is therefore violative of the basic structure. I would in the circumstances hold clause (5) of Article 368 to be unconstitutional and void.



The learned judge then approached the amended Article 31-C by setting out in great detail the history of Part IV of the Constitution, and how the primacy of Directive Principles over fundamental rights is for the greater good, or the larger public interest, as against individual rights.* The learned judge then held that even though Directive Principles may not be enforceable, they are nonetheless fundamental in the governance of the country. This was stressed as follows:


108. The directive principles are set out in Part IV of the Constitution and this part starts with Article 37 which, to my mind, is an Article of crucial importance. It says:

‘The provisions contained in this Part shall not be enforceable in any court but the principles therein laid down are nevertheless fundamental in the governance of the country and it shall be the duty of the State to apply these principles in making laws.’

It is necessary, in order to appreciate the full implications of this Article, to compare it with the corresponding provision in the Irish Constitution which, as pointed out above, provided to some extent the inspiration for introducing directive principles in the Constitution. Article 45 of the Irish Constitution provides:

‘The principles of social policy set forth in this Article are intended for the general guidance of the Direachtas. The application of those principles in the making of laws shall be the care of the Direachtas exclusively and shall not be cognizable by any court under any of the provisions of this Constitution.’

It is interesting to note that our Article 37 makes three significant departures from the language of Article 45; first, whereas Article 45 provides that the application of the principles of social policy shall not be cognizable by any court, Article 37 says that the directive principles shall not be enforceable by any court; secondly, whereas Article 45 provides that the principles of social policy are intended for the general guidance of the direachtas. Article 37 makes the directive principles fundamental in the governance of the country; and lastly, whereas Article 45 declares that the application of principles of social policy in the making of laws shall be the care of the direachtas exclusively, Article 37 enacts that it shall be the duty of the State to apply the directive principles in making laws. The changes made by the framers of the Constitution are vital and they have the effect of bringing about a total transformation or metamorphosis of this provision, fundamentally altering its significance and efficacy.



It was also noted that in judging whether restrictions are ‘reasonable’ when a fundamental right is infracted, one of the tests laid down is to bear in mind the Directive Principles of State Policy.* Stating then that the amended Article 31-C could not possibly fall foul of the basic-structure doctrine, the learned judge held:


This is precisely what Parliament achieved by amending Article 31-C. Parliament made the amendment in Article 31-C because it realized that ‘if the State fails to create conditions in which the fundamental freedoms could be enjoyed by all, the freedom of the few will be at the mercy of the many and then all freedoms will vanish’ and ‘in order, therefore, to preserve their freedom, the privileged few must part with a portion of it’. I find it difficult to understand how it can at all be said that the basic structure of the Constitution is affected when for evolving a modus vivendi for resolving a possible remote conflict between two constitutional mandates of equally fundamental character, Parliament decides by way of amendment of Article 31-C that in case of such conflict the constitutional mandate in regard to directive principles shall prevail over the constitutional mandate in regard to the fundamental rights under Articles 14 and 19. The amendment in Article 31-C far from damaging the basic structure of the Constitution strengthens and re-enforces it by giving fundamental importance to the rights of the members of the community as against the rights of a few individuals and furthering the objective of the Constitution to build an egalitarian social order where there will be social and economic justice for all, everyone including the low visibility areas of humanity in the country will be able to exercise fundamental rights and the dignity of the individual and the worth of the human person which are cherished values will not remain merely the exclusive privileges of a few but become a living reality for the many. Additionally, this question may also be looked at from another point of view so far as the protection against violation of Article 14 is concerned. The principle of egalitarianism, as I said before, is an essential element of social and economic justice and, therefore, where a law is enacted for giving effect to a directive principle with a view to promoting social and economic justice, it would not run counter to the egalitarian principle and would not therefore be violative of the basic structure, even if it infringes equality before the law in its narrow and formalistic sense. No law which is really and genuinely for giving effect to a directive principle can be inconsistent with the egalitarian principle and therefore the protection granted to it under the amended Article 31-C against violation of Article 14 cannot have the effect of damaging the basic structure. I do not therefore see how any violation of the basic structure is involved in the amendment of Article 31-C. In fact, once we accept the proposition laid down by the majority decision in Kesavananda Bharati’s case that the unamended Article 31-C was constitutionally valid, it could only be on the basis that it did not damage or destroy the basic structure of the Constitution and moreover in the Order made in Waman Rao case on 9 May 1980 this Court expressly held that the unamended Article 31-C ‘does not damage any of the basic or essential features of the Constitution or its basic structure’, and if that be so, it is difficult to appreciate how the amended Article 31-C can be said to be violative of the basic structure. If the exclusion of the fundamental rights embodied in Articles 14 and 19 could be legitimately made for giving effect to the directive principles set out in clauses (b) and (c) of Article 39 without affecting the basic structure, I fail to see why these fundamental rights cannot be excluded for giving effect to the other directive principles. If the constitutional obligation in regard to the directive principles set out in clauses (b) and (c) of Article 39 could be given precedence over the constitutional obligation in regard to the fundamental rights under Articles 14 and 19, there is no reason in principle why such precedence cannot be given to the constitutional obligation in regard to the other directive principles which stand on the same footing. It would, to my mind, be incongruous to hold the amended Article 31-C invalid when the unamended Article 31-C has been held to be valid by the majority decision in Kesavananda Bharati’s case.*



It was then pointed out, applying the test laid down in Akadasi Padhan v. State of Orissa (1963),† that even where the dominant object of a law is to give effect to a Directive Principle, the only provisions of that law which are entitled to claim protection are those provisions that are basically and essentially necessary for giving effect to the Directive Principles, and not subsidiary or incidental matters thereto.‡ The learned judge therefore concluded:


117. I would therefore declare Section 55 of the Constitution (Forty-second Amendment) Act, 1976 which inserted sub-sections (4) and (5) in Article 368 as unconstitutional and void on the ground that it damages the basic structure of the Constitution and goes beyond the amending power of Parliament. But so far as Section 4 of the Constitution (Forty-second Amendment) Act, 1976 is concerned, I hold that, on the interpretation placed on the amended Article 31-C by me, it does not damage or destroy the basic structure of the Constitution and is within the amending power of Parliament and I would therefore declare the amended Article 31-C to be constitutional and valid.



29.	R.K. Garg and Ors. v. Union of India and Ors. (1981)

In R.K. Garg and Ors. v. Union of India and Ors. (1981),* what arose for consideration before the court was the Special Bearer Bonds (Immunities and Exemptions) Act, 1981, which conferred immunities and exemptions in favour of black-money holders, by stating that black money invested in special bearer bonds within a certain time would be treated as legal, resulting in non-prosecution and no payment of penalty, despite their having amassed illegal wealth. The majority judgment of Bhagwati, J., speaking for himself and three other learned judges, upheld the aforesaid act, stating that such an act would not violate Article 14 of the Constitution of India as, being economic legislation, it is open to the government to experiment by the trial-and-error method; and that by this legislation, the government can introduce black money back into the economy, to be used fruitfully for other legitimate purposes. A.C. Gupta, J. dissented. According to the learned judge:


26. The Act thus distinguishes between two classes of holders of Special Bearer Bonds: tax evaders and honest taxpayers. Has this classification a rational relation to the object of the Act? The object, as already noticed, is to canalize black money for productive purposes to make economic and social planning effective. If the exemptions and immunities conferred by the Act are sufficiently attractive to induce tax evaders to acquire Special Bearer Bonds, they will remain as attractive even if all these benefits were granted to those who will pay white money for the Bonds. Denial of these benefits to those who have acquired the Bonds with money which has been accounted for does not in any way further the object of canalization of black money for productive purposes. The discrimination in favour of black money therefore seems to be obvious. It was however argued that no one would be inclined to invest ‘white’ money for Special Bearer Bonds which carry only two per cent annual interest. I do not think this is a consideration which could justify the discrimination. Apart from that, a return of two per cent simple interest per annum is not a correct measure of the actual advantages conferred by the Act. Taking into account the income tax and the wealth tax savings if one did not have to pay any tax on the amount with which Special Bearer Bonds were acquired—purchasers of the Bonds with black money did not—and the tax-free premium on the Bonds, the actual return would be many times more than two per cent simple interest per annum. It must therefore be held that the basis on which the holders of Special Bearer Bonds have been classified to give certain advantages to one class and deny them to the other, has no rational nexus with the object of the Act.



Quite apart from the fact that the classification had no nexus with the object sought to be achieved, the learned judge then held that the object itself was arbitrary, and that therefore the law ought to be struck down, as follows:


28. Keeping in mind these observations on what is reasonable, is the basis on which the holders of Special Bearer Bonds have been classified into two groups, honest taxpayers and tax evaders, intelligible? What is arbitrary and offends Article 14, cannot be called intelligible. It is clear from the provisions of the Act set out earlier that the advantages which the tax evaders derive from the immunities provided by the Act are not available to those who have acquired the Bonds with ‘white’ money. The Act promises anonymity and security for tax evaders. No question can be asked as to the nature and source of acquisition or possession of the Bonds. The Bonds can be transferred freely, and the apprehension expressed by the petitioners cannot be said to be baseless that passing from hand to hand the Bonds are likely to operate as parallel currency and be used for any kind of transaction. From a reading of the Preamble of the Act it does not seem that the object of the Act was only to enable the Central Government to have some use for 10 years of the black money which is said to have ‘become a serious threat to the national economy’. As I read the Preamble, the purpose of the Act is to unearth black money and use it for productive purposes for effective economic and social planning. If that be the object of the Act, it is difficult to see how its provisions help to achieve the intended purpose. The Act discloses a scheme which enables tax-evaders to convert black money into white after 10 years and in the meantime use the Bonds as parallel currency initiating a chain of black money investments. There is no provision in the Act requiring that on maturity of the Bonds their holders would have to disclose their identity, which means that if after 10 years black money which had taken the shape of Special Bearer Bonds goes underground again and retain its colour, there is nothing to prevent it. There is nothing in the scheme to halt the generation of black money which threatens the national economy. Some people by successful evasion manoeuvres are able to throw the burden of taxation off their own shoulders which means a greater burden on the honest taxpayers and this leads to economic imbalance. On the effect of giving concessions to such unscrupulous tax evaders in preference to the honest taxpayers, Mr R.K. Garg appearing in person and Mr Salve both repeated what the Direct Taxes Enquiry Committee’s final Report says: ‘Resorting to such a measure . . . would only shake the confidence of the honest taxpayers in the capacity of the Government to deal with the law-breakers and would invite contempt for its enforcement machinery.’ The petitioners submitted further that measures like the Special Bearer Bonds scheme would tempt more people to evade taxes and instead of serving a legitimate public interest would grievously damage it.



In dealing with the matter of morality in constitutional law, an important part of the judgment then held:


30. The Act has been criticized as immoral and unethical. Any law that rewards law-breakers and tax-dodgers is bound to invite such criticism. Should the court concern itself with questions of morality and ethics in considering the constitutional validity of an Act? Of course no law can be struck down only on the ground that it is unethical. However as Friedmann in his Legal Theory (p. 43) says: ‘There cannot be—and there never has been—a complete separation of law and morality. Historical and ideological differences concern the extent to which the norms of the social order are absorbed into the legal order.’ It has been held by this Court in Royappa and Maneka Gandhi that the principle of reasonableness is an essential element of equality. The concept of reasonableness does not exclude notions of morality and ethics. I do not see how it can be disputed that in the circumstances of a given case considerations of morality and ethics may have a bearing on the reasonableness of the law in question.

31. Having regard to the provisions of the impugned Act which I have discussed above and the object of the Act to which I have referred, is it possible to say that it is reasonable to classify the holders of Special Bearer Bonds into honest taxpayers and tax evaders for the purpose of conferring benefits on the tax evaders and denying them to those who have honestly paid their taxes, especially when a measure appeasing the tax evaders to the extent the scheme in question is not claimed as unavoidable? The informed, fair-minded, civilized man on whose judgment both Brandeis, J. and Bose, J. rely, would he have found the basis of the classification intelligible? The questions answer themselves, the arbitrary character of the differentiation is so obvious. I do not think it is possible to take the rhetoric of Royappa and Maneka Gandhi seriously and find that the Act passes the test of reasonableness.



30.	A.K. Roy, Etc. v. Union of India and Anr. (1981)

In A.K. Roy, Etc. v. Union of India and Anr. (1981),* the ordinance-making power of the President of India and the Governor of a state came up for consideration. The subsidiary question that was before the court was whether a writ of mandamus could issue to bring a constitutional amendment into force. The majority judgment was delivered by Chandrachud, C.J., on behalf of himself, Bhagwati, J. and Desai, J. The learned chief justice held that the ordinance-making power of the President of India under Article 123(1) of the Constitution makes it clear that it is legislative in nature, and would therefore be a ‘law’ for the purpose of Article 21 of the Constitution of India. On the other question, it was held that a writ of mandamus could not issue in order to bring a constitutional amendment into force.

Gupta, J. and Tulzapurkar, J. dissented. Gupta, J. found that the ordinance-making power cannot be said to be ‘law’ for the purpose of Article 21 of the Constitution, inasmuch as it cannot be said to have the firmness or permanence that the article requires by the word ‘established’. This was stated as follows:


It will appear that whereas an ordinance issued under Article 123 has the same force and effect as an Act of Parliament, under Article 357(1)(a) Parliament can confer on the President the power of the legislature of the State to make laws. Thus where the President is required to make laws, the Constitution has provided for it. The difference in the nature of the power exercised by the President under Article 123 and under Article 357 is clear and cannot be ignored. Under Article 21 no person can be deprived of life and liberty except according to procedure established by law. Patanjali Sastri, J., in A.K. Gopalan v. State observed that the word ‘established’ in Article 21 ‘implies some degree of firmness, permanence and general acceptance . . .’ An ordinance which has to be laid before both Houses of Parliament and ceases to operate at the expiration of six weeks from the reassembly of Parliament, or, if before the expiration of that period resolutions disapproving it are passed by both Houses can hardly be said to have that ‘firmness’ and ‘permanence’ that the word ‘established’ implies. It is not the temporary duration of an ordinance that is relevant in the present context, an Act of Parliament may also be temporary; what is relevant is its provisional and tentative character which is apparent from clause (2)(a) of Article 123. On this aspect also the difference between a law made by the President under Article 357 and an ordinance promulgated by him under Article 123 should be noted. A law made under Article 357 continues in force until altered, repealed or amended by a competent legislature or authority; an ordinance promulgated under Article 123 ceases to operate at the expiration of six weeks from the reassembly of Parliament at the latest. On behalf of the Union of India learned Attorney General referred to Article 367(2) to argue that the Constitution itself equates an ordinance with an Act of Parliament. Article 367(2) reads:

‘Any reference in this Constitution to Acts or laws of, or made by, Parliament, or to Acts or laws of, or made by, the legislature of a State, shall be construed as including a reference to an ordinance made by the President or, to an ordinance made by a Governor, as the case may be.’

Any reference in the Constitution to Acts of Parliament has to be construed as including a reference to an ordinance made by the President as Article 367(2) provides because an ordinance has been given the force and effect of an Act. But clearly an ordinance has this force and effect only over an area where it can validly operate. An invalid ordinance can have no force or effect and if it is not ‘law’ in the sense the word has been used in Article 21, Article 367(2) cannot make it so.



On the other point, as to whether a writ of mandamus could be issued to bring the constitutional amendment into force, Gupta, J. dissented with the majority conclusion as follows:


112. I have already said that Parliament must have taken into consideration the practical difficulties in the way of the executive in bringing into operation all the provisions of the Act immediately, and by enacting Section 1(2) it relied on the Central Government to give effect to them. Now when more than two and a half years have passed since the Constitution (Forty-fourth Amendment) Act, 1978 received the assent of the President, it seems impossible that any such difficulty should still persist preventing the government from giving effect to Section 3 of the Amendment Act. It is interesting to note that clause 9 of the National Security Ordinance, 1980 provided for the constitution of Advisory Boards in conformity with Article 22 of the Constitution as amended by Section 3 of the Constitution (Forty-fourth Amendment) Act, 1978. This makes it clear that non-implementation of the provisions of Section 3 was not due to any practical or administrative difficulty. However, the National Security Act, 1980 which replaced the Ordinance does not retain the provision of clause 9 of the Ordinance and prescribes the constitution of the Advisory Boards in Section 9 in accordance with unamended Article 22(4). I do not think it can be seriously suggested that a provision like Section 1(2) of the Constitution (Forty-fourth Amendment) Act empowered the executive to scotch an amendment of the Constitution passed by Parliament and assented to by the President. That Parliament is competent to take appropriate steps if it considered that the executive had betrayed its trust does not make the default lawful or relieve this Court of its duty. I would therefore issue a writ of mandamus directing the Central Government to issue a notification under Section 1(2) of the Constitution (Forty-fourth Amendment) Act, 1978 bringing into force the provisions of Section 3 of the Act within two months from this date.



Tulzapurkar, J., agreeing with this analysis of Gupta, J., partly dissented, holding:


On the question of bringing into force Section 3 read with Section 1(2) of the Constitution (Forty-fourth Amendment) Act, 1978, I am in agreement with the view expressed by my learned brother A.C. Gupta in his judgment. Barring this aspect, I am in agreement with the rest of the judgment delivered by my Lord the Chief Justice.



31.	Bandhua Mukti Morcha v. Union of India (1984)

In Bandhua Mukti Morcha v. Union of India (1984),* the majority judgment of Bhagwati, J. treated a letter addressed to a judge of the Supreme Court complaining of bonded labour in certain stone quarries as a writ petition. This was done on the footing that Article 32 of the Constitution, being a fundamental right, should not be guided by any ‘verbal or formalistic canons’ of construction, and that the court may be moved by ‘appropriate’ proceedings, i.e. proceedings not in any particular form, but appropriate with reference to the purpose, namely, the enforcement of fundamental rights. Pathak, J. made a caveat in which he said that it is important in these matters to proceed slowly.† He first pointed out the dangers in a practice where a mere letter is entertained as a petition, as follows:


53. First, as to the petition. A practice has grown in the public of invoking the jurisdiction of this Court by a simple letter complaining of a legal injury to the author or to some other person or group of persons, and the Court has treated such letter as a petition under Article 32 and entertained the proceeding without anything more. It is only comparatively recently that the Court has begun to call for the filing of a regular petition on the letter. I see grave danger inherent in a practice where a mere letter is entertained as a petition from a person whose antecedents and status are unknown or so uncertain that no sense of responsibility can, without anything more, be attributed to the communication. There is good reason for the insistence on a document being set out in a form, or accompanied by evidence, indicating that the allegations made in it are made with a sense of responsibility by a person who has taken due care and caution to verify those allegations before making them. A plaint instituting a suit is required by the Code of Civil Procedure to conclude with a clause verifying the pleadings contained in it. A petition or application filed in court is required to be supported on affidavit. These safeguards are necessary because the document, a plaint or petition or application, commences a course of litigation involving the expenditure of public time and public money, besides in appropriate cases involving the issue of summons or notice to the defendant or respondent to appear and contest the proceeding. Men are busy conducting the affairs of their daily lives, and no one occupied with the responsibilities and pressures of present day existence welcomes being summoned to a law court and involved in a litigation. A document making allegations without any proof whatever of responsibility can conceivably constitute an abuse of the process of law. There is good reason, I think, for maintaining the Rule that, except in special circumstances, the document petitioning the Court for relief should be supported by satisfactory verification. This requirement is all the greater where petitions are received by the Court through the post. It is never beyond the bound of possibility that an unverified communication received through the post by the Court may in fact have been employed mala fide, as an instrument of coercion or blackmail or other oblique motive against a person named therein who holds a position of honour and respect in society. The Court must be ever vigilant against the abuse of its process. It cannot do that better in this matter than insisting at the earliest stage, and before issuing notice to the respondent, that an appropriate verification of the allegations be supplied. The requirement is imperative in private law litigation. Having regard to its nature and purpose, it is equally attracted to public interest litigation. While this Court has readily acted upon letters and telegrams in the past, there is need to insist now on an appropriate verification of the petition or other communication before acting on it. As I have observed earlier, there may be exceptional circumstances which may justify a waiver of the Rule. For example, when the habeas corpus jurisdiction of the Court is invoked. For in all cases of illegal detention there is no doubt that the Court must act with speed and readiness. Or when the authorship of the communication is so impeccable and unquestionable that the authority of its contents may reasonably be accepted prima facie until rebutted. It will always be a matter for the Court to decide, on what petition will it require verification and when will it waive the Rule.

54. Besides this, there is another matter which, although on the surface appears to be of merely technical significance, merits more than passing attention. I think the time has come to state clearly that all communications and petitions invoking the jurisdiction of the Court must be addressed to the entire Court, that is to say, the Chief Justice and his companion Judges. No such communication or petition can properly be addressed to a particular Judge. When the jurisdiction of the Court is invoked, it is the jurisdiction of the entire Court. Which Judge or Judges will hear the case is exclusively a matter concerning the internal regulation of the business of the Court, interference with which by a litigant or member of the public constitutes the grossest impropriety. It is well-established that when a division of the Court hears and decides cases it is in law regarded as hearing and a decision by the Court itself. The judgment pronounced and the decree or order made are Acts of the Court, and accordingly they are respected, obeyed and enforced throughout the land. It is only right and proper that this should be known clearly to the lay public. Communications and petitions addressed to a particular Judge are improper and violate the institutional personality of the Court. They also embarrass the Judge to whom they are personally addressed. The fundamental conception of the Court must be respected, that it is a single indivisible institution, of united purpose and existing solely for the high constitutional functions for which it has been created. The conception of the Court as a loose aggregate of individual Judges, to one or more of whom judicial access may be particularly had, undermines its very existence and endangers its proper and effective functioning.



He then stated:


67. This warning is of especial significance in these times, during a phase of judicial history when a few social action groups tend to show evidence of presuming that in every case the Court must bend and mould its decision to popular notions of which way a case should be decided.

68. I have endeavoured by these observations to indicate some of the areas in which the Court should move with caution and circumspection when addressing itself to public interest litigation. As new areas open before the Court with modern developments in jurisprudence, in a world more sensitive to human rights as well as the impact of technological progress, the Court will become increasingly conscious of its expanding jurisdiction. That is inevitable. But its responsibilities are correspondingly great, and perhaps never greater than now. And we must remember that there is no higher court to correct our errors, and that we wear the mantle of infallibility only because our decisions are final. That we sit at the apex of the judicial administration and our word, by constitutional mandate, is the law of the land can induce an unusual sense of power. It is a feeling we must guard against by constantly reminding ourselves that every decision must be guided by reason and by judicial principles.*



32.	Bhag Mal v. Prabhu Ram and Ors. (1985)

Bhag Mal v. Prabhu Ram and Ors. (1985)† is an unusual case of a dissenting judgment wanting to apply an earlier dissenting judgment so as to change the law. The case before the court was whether the election of the appellant, the returned candidate, had been materially affected by the improper rejection of ballot papers relating to the respondent, a rival candidate. Speaking for a majority of two out of three judges, Varadarajan, J. declared that the election was materially affected and was therefore void under Section 101(d)(iii) of the Representation of the People Act, 1951, with the consequence being that the rival candidate, i.e. the respondent, was elected.‡ Rajagopala Ayyangar’s dissenting view in Jabar Singh v. Genda Lal (1964)* was pressed into service on behalf of the appellant. The said view is set out in the majority judgment as follows:


22. . . . N. Rajagopala Ayyangar, J. who dissented from the above view has observed:

‘The language used in Section 101(a) is, no doubt, ‘in fact received the majority of the valid votes’. I do not, however, consider that the use of the words ‘in fact’ involves scrutiny of a type different from that which the Tribunal conducts for ascertaining whether by reason of the improper reception or rejection of votes the election of a returned candidate has been materially affected so as to justify its being set aside. The inquiries are identical. If every vote which has been improperly received is eliminated and every vote which has been improperly refused or rejected is added you get the totality of the valid votes cast in favour of a candidate. That is precisely the inquiry which is prescribed to be conducted under Section 100(1)(d) read with clause (iii). The words ‘in fact’ used in Section 101(a) to my mind do not add any new element as regards either the scrutiny or the counting. If so, on the construction which I have endeavoured to explain, when once it is ascertained that the returned candidate has obtained a majority of valid votes there is no question of his election having to be set aside. But it might be shown that he had not obtained the majority of valid votes. In other words, by the scrutiny that has taken place in order to test the validity of his election the Tribunal might have arrived at a conclusion that he had not received the majority of valid votes. Immediately that stage is reached and that conclusion is arrived at the Tribunal proceeds to declare the election void. If there is no claim to a seat there is nothing more to be done with the result that it stops with declaring the election void in which event there would be a re-election. If, however, the seat is claimed by a defeated candidate or on his behalf there has to be a further inquiry which the Tribunal is called upon to conduct. For the purpose of declaring the election void the Tribunal would have arrived at the figures of the valid votes cast in favour of the several candidates. It might be that the petitioner who made the claim to the seat or the person on whose behalf that is made might not have obtained the highest number of valid votes in which case, of course, a claim to the seat would be rejected. It is this situation which is indicated by Section 101(a). It provides that there cannot be a declaration in favour of the claimant to a seat merely because the election of the returned candidate has been declared void but he must in addition have secured the majority of the lawful votes cast. A question might arise as to how this total is to be ascertained. It is obvious that for this purpose the Tribunal ought to scrutinize not merely the ballot papers of the claimant and the returned candidate but also of the other candidates. Thus, for instance, taking the case only of the petitioner who is a claimant, among the votes counted in his favour might be some which were really votes cast in favour of a defeated candidate and similarly votes properly cast for him might have been improperly counted as the votes of the other defeated candidates. Undoubtedly the irregularities would have to be pleaded, but I am now concerned with whether even if pleaded, the Tribunal would on a proper interpretation of Sections 100 and 101 have jurisdiction to entertain the pleas and embark on such a scrutiny. Proceeding then on the footing that the necessary averments have been made in the pleadings filed there would have to be a scrutiny of the ballot papers before it can be ascertained whether or not the person who or on whose behalf the seat is claimed has obtained a majority of valid votes in order to sustain the claim to the seat. After this stage is passed and the Tribunal has reached the conclusion that the claimant has, in fact, received the majority of valid votes that the Tribunal embarks on the further inquiry as to whether there are any reasons why he should not be declared elected. And it is at this stage that the provisions of Section 97 in regard to recrimination come into play. If no recrimination is filed then on the terms of Section 101(a) the claimant would be immediately declared elected but if there is a recrimination then Section 101(b) is attracted and the Tribunal would have to inquire whether if the claimant were a returned candidate there are circumstances in which his election could be declared void. This would indicate that the recrimination is concerned with a stage which emerges after the scrutiny is completed and assumes that the scrutiny has resulted in the claimant being found to have obtained the majority of valid votes. This construction would harmonize the provisions of Sections 97, 100(1)(d) and 101 and would lead to a rational result.

This brings me to a submission based upon Rule 57(1) to which reference was made by Mr Garg. He referred us to the words of that rule reading:

‘Every ballot paper which is not rejected under Rule 56 shall be counted as one valid vote.’

as throwing some light on the construction of Section 100(1)(d)(iii) and as favouring the interpretation which he invited us to put upon the provision. I consider that the rule has no bearing at all upon the point now in controversy.



The construction suggesting harmonizing the provisions of Section 97 with Sections 101(d) and 101 of the act was resisted by the majority judgment, stating:


23. While strongly relying upon the above dissenting view of N. Rajagopala Ayyangar, J. Mr Shanti Bhushan submitted that the majority opinion in that case should be ordered to be reconsidered by a much larger bench in view of that dissenting judgment. Such a request was made by Mr K.K. Venugopal when he appeared for the appellant in P. Malaichami v. M. Andi Ambalam and it was rejected by Alagiriswami, who spoke in that case for himself and Palekar, J, in these words:

‘Rajagopala Ayyangar, J. was the solitary Judge who dissented from the majority judgment and we have gone through his judgment with all the care and the respect that it deserves and we do not see that it throws much light on the subject.’

With respect we are also of the same opinion as regards the dissenting view of N. Rajagopala Ayyangar, J. in that decision and decline to comply with the request of Mr Shanti Bhushan.



Rajagopala Ayyangar, J.’s dissent, however, struck a chord with Sabyasachi Mukherjee, J., who dissented in Bhag Mal as follows:


32. In view of the fact that several submissions for reconsideration of the position expressed by the majority of the learned Judges in Jabar Singh case have been refused in subsequent decisions as has been noticed by my learned brother, subject as I am to the judicial discipline, I must proceed to decide this case on the basis of the views expressed by the majority of the learned Judges in Jabar Singh case. I must, however, make it clear that speaking for myself, I feel that in view of the lapse of time and the very convincing reasons advanced by Ayyangar, J., Jabar Singh case requires reconsideration by a larger Bench . . .’

33. In the instant case as a result of the recounting order directed by the High Court at the request of Respondent 1 and after the special leave against that order had been rejected, it was found on a physical recounting and rechecking the validity of the votes in favour of appellant which were initially rejected and about which there was no dispute that the appellant had received four more votes.

34. Before I conclude, I must observe that reference has been made to certain observations in some of the decisions to the effect that in election petitions, there was no question of importing any equitable principle or of importing any principle of remedying injustice as such. With respect I cannot persuade myself to this angle of vision. In construing both statutory provisions as well as provisions giving remedy provided under special statute, efforts should be made that patent injustice and inequity which repels common sense and which defeats the purpose of the statute, should be avoided. In this case I find it difficult to declare Respondent 1 who has admittedly received less votes than the appellant to have been duly elected.

35. In view of the facts and circumstances of this case as I have indicated hereinbefore, I am of the opinion that even proceeding on the basis that the views expressed by majority of the learned Judges in Jabar Singh case is correct, upon which I must proceed, for the purpose of this case but which I still feel should be reconsidered by a larger Bench, on the analogy of the decision in the case of Janardan Dattuappa Bondre v. Govindprasad Shivprasad Choudhary. I would allow this appeal with no order as to costs.



Rajagopala Ayyangar J.’s view did appeal to the brooding spirit of the law, but found only one taker. It is unlikely that these dissents will ultimately become the law, despite the strong logic and justice that obviously commends them.

33.	K. Veeraswami v. Union of India & Ors. (1991)

The question that arose in K. Veeraswami v. Union of India & Ors. (1991)* was whether the Chief Justice of a high court or a High Court judge could be prosecuted under the Prevention of Corruption Act, 1947, and if so, who would be the sanctioning authority therein. The majority judgment of Jagannatha Shetty, J., on behalf of himself and Venkatachaliah, J., joined by the concurring opinions of Ray, J. and Sharma, J., held that a chief justice of a high court or a high court judge could be prosecuted under the said act with the Chief Justice of India’s consent. Verma, J. dissented. The opening paragraph of the dissent quotes C.E. Hughes as follows:


I have perused the opinions of my learned brethren constituting the majority taking the view that the Prevention of Corruption Act applies. I am unable to subscribe to this view. My dissenting opinion is at best only academic. All the same I deem it fit to record the same with my reasons for taking a different view. It is indeed unfortunate that this question should at all arise for judicial determination. However, the question having arisen we are bound to give our opinion. In view of the significance of the point, I record my respectful dissent reassured by the observations of Hughes that:

‘[U]nanimity which is merely formal, which is recorded at the expense of strong, conflicting views, is not desirable in a court of last resort, whatever may be effect on public opinion at the time. This is so because what must ultimately sustain the court in public confidence is the character and independence of the judges. . . . [I]t is better that their independence should be maintained and recognized than that unanimity should be secured through its sacrifice.’

I would rather be a conscientious lone dissenter than a troubled conformist. It is in this spirit, in all humility, I record my dissent.



The learned judge spoke then of the independence of the higher judiciary, and stated that the Constitution made it clear that the only way in which a judge of the superior judiciary could be moved against was in the manner pointed out in Article 124 of the Constitution of India, as follows:


115. In this context, clause (5) of Article 124 is also of considerable significance. The construction made of the provisions of the Act must also fit in with the scheme of clauses (4) and (5) of Article 124 read with Article 218 of the Constitution in order to present a harmonious scheme. Clause (5) of Article 124 enables enactment of a special law by the Parliament to regulate the procedure for presentation of an address and for the ‘investigation’ and ‘proof’ of the ‘misbehaviour’ or incapacity of a Judge under clause (4). It is in exercise of this power that the Parliament has enacted the Judges (Inquiry) Act, 1968. It is significant that clause (5) of Article 124 covers the field of ‘investigation’ and ‘proof’ of the ‘misbehaviour’ of a Judge. There can be no doubt that the expression ‘misbehaviour’ is of wide import and includes within its ambit criminal misconduct as defined in sub-section (1) of Section 5 of the Act as also lesser misconduct of a Judge falling short of criminal misconduct. The special law envisaged by Article 124(5) for dealing with the misbehaviour of a Judge covers the field of ‘investigation’ and ‘proof’ of the ‘misbehaviour’ and the only punishment provided is by Article 124(4) of removal from office. There is no escape from the conclusion that Article 124(5) is wide enough to include within its ambit every conduct of a Judge amounting to misbehaviour including criminal misconduct and prescribes the procedure for investigation and proof thereof. Thus, even for the procedure for investigation into any misbehaviour of a Judge as well as its proof, a law enacted by the Parliament under Article 124(5) is envisaged in the constitutional scheme. Such a law in the form of the Judges (Inquiry) Act, 1968 and the Rules framed thereunder has been enacted. These provisions were made in the Constitution and the law thereunder enacted when the Prevention of Corruption Act, 1947 was in the statute book. The prior enactment and existence of the Prevention of Corruption Act, 1947 at the time when clauses (4) and (5) of Article 124 of the Constitution were framed, does indicate the constitutional scheme that a separate parliamentary law to deal with the investigation and proof of misbehaviour of a Judge was clearly contemplated by providing a special machinery for this category of constitutional functionaries notwithstanding the general law available and applicable to the public servants in general, which included the Prevention of Corruption Act, 1947. If special provisions in the form of clauses (4) and (5) of Article 124 and Article 218 of the Constitution and the special enactment by the Parliament under Article 124(5) were provided in the constitutional scheme for Judges of the High Courts and the Supreme Court, there can be no valid reason to hold that they are governed by the general provisions in addition to these special provisions enacted only for them. The need for these special provisions is a clear pointer in the direction of inapplicability to them of the general provisions applicable to the public servants holding other public offices, not as constitutional functionaries. Construction of Section 6(1)(c) of the Act as suggested by the learned Solicitor General by treating the President as the competent authority to remove a High Court Judge would conflict with the provisions enacted in clauses (4) and (5) of Article 124 read with Article 218 of the Constitution. Such a construction has undoubtedly to be avoided. This is more so, since the rejection of such an argument would not in any manner jeopardize the provisions of the Act as it would result only in the failure of the attempt to bring the constitutional functionaries such as Judges of the High Courts and the Supreme Court within the purview of that Act, while the Act would continue to apply to the public servants in general who fall within the scheme of Section 6 of the Act for the purpose of grant of previous sanction for prosecution which is a condition precedent for cognizance of an offence punishable under that Act.



In an important passage, pointing out how the act could not possibly apply to the superior judiciary, the learned judge found:


118. If the Act is applicable to Judges of the High Courts and the Supreme Court, it is obvious that the same must apply also to the Chief Justice of India, the Comptroller and Auditor General and the Chief Election Commissioner. Incongruous results would follow in such an event, even assuming that the guidelines suggested by the learned Solicitor General, are deemed to be incorporated in the Act by implication while dealing with persons holding these offices. Apart from the legal permissibility of implying these guidelines in the Act, there are obvious practical difficulties which cannot be overcome. In the proposed guidelines, it was suggested that the involvement of the Chief Justice of India invariably should be read even for commencing the investigation into the offence and the President, while granting the sanction under Section 6(1)(c), would also act on the advice of the Chief Justice of India. Assuming that it is permissible to do so in the absence of any such provision in the Act, the problem which stares us in the face is, what is to be done where such action is contemplated against the Chief Justice of India himself. Any provision which cannot apply to the Chief Justice of India, cannot obviously apply to the Judges of the Supreme Court, or for that matter even to the High Court Judges, since the Chief Justice of India is not a vertical superior of any of them, there being no such vertical hierarchy and the Chief Justice of India having no power of superintendence even over the High Court Judges, much less the Supreme Court Judges. The incumbent of the office of Chief Justice of India exercises only moral authority over his colleagues in the Supreme Court and the High Court Judges, which has no legal sanction behind it making it justiciable. In the case of the Comptroller and Auditor General and the Chief Election Commissioner, the situation would be more piquant. Obviously, the Chief Justice of India cannot be involved in the process relating to them and there is none else to fill that role in that situation. The Constitution, while providing that their position would be akin to that of a Judge of the Supreme Court, could not have intended to place them on a pedestal higher than that of a Supreme Court Judge. The infirmity of this argument advanced by the learned Solicitor General invoking the aid of certain implied guidelines involving the Chief Justice of India in the process of contemplated action under the Act against a Judge of the High Court or the Supreme Court, leaves more questions unanswered than it answers. That apart, if the Act was intended to apply to these constitutional functionaries, it could not have been enacted leaving such gaping holes which are incapable of being plugged to present a comprehensive scheme for this purpose.



It was then held that since sanction is the keystone in the ‘arch of the enactment’, the entire enactment would fall to the ground if the sanctioning authority was not mentioned, as follows:


120. The concept of sanction for prosecution by a superior is so inextricably woven into the fabric of the enactment that the pattern is incomplete without it. The clear legislative intent is that the enactment applies only to those in whose case sanction of this kind is contemplated and those to whom the provision of sanction cannot squarely apply are outside its ambit. The provision for sanction is like the keystone in the arch of the enactment. Remove the keystone of sanction and the arch crumbles.

121. The conclusion that the Act does not apply to these constitutional functionaries, namely, Judges of the High Courts, Judges of the Supreme Court, the Comptroller and Auditor General and the Chief Election Commissioner, need not be viewed with scepticism or treated as their exclusion from the purview of the Act as if they are ordinarily within its ambit. A proper perception would indicate that these constitutional functionaries were never intended to fall within the ambit of the Act as initially enacted in 1947, when provisions similar to Articles 124(4) and (5) of the Constitution were present in the Government of India Act, 1935, nor was any such attempt made by amendment of the Act in 1964 subsequent to the Report of the Santhanam Committee and the same position continues in the Prevention of Corruption Act, 1988. If there is now a felt need to provide for such a situation, the remedy lies in suitable parliamentary legislation for the purpose of preserving the independence of judiciary free from likely executive influence while providing a proper and adequate machinery for investigation into allegations of corruption against such constitutional functionaries and for their trial and punishment after the investigation. The remedy is not to extend the existing law and make it workable by reading into it certain guidelines for which there is no basis in it, since the Act was not intended to apply to them. The test of applicability of the existing law would be the legal sanction and justiciability of the proposed guidelines without which it is unworkable in the case of such persons. In fact, the very need to read the proposed guidelines in the existing law by implication is a clear indication that the law as it exists does not apply to them. Making the law applicable with the aid of the suggested guidelines, is not in the domain of judicial craftmanship, but a naked usurpation of legislative power in a virgin field.



The learned judge therefore concluded:


129. The framers of the Constitution had visualized the higher echelons of the judiciary as comprised of men of strong moral and ethical fibre who would provide moral leadership in the society of free India and function as the sentinel of the other wings of the State not needing scrutiny themselves. Our Constitution provides for separation of powers of the three wings of the State with judicial review as one of the essential tenets of the basic structure of the Constitution. It is thus the judiciary which is entrusted with the task of interpretation of the Constitution and ensuring that the other two wings do not overstep the limit delineated for them by the Constitution. With this duty entrusted to the higher judiciary, it was natural to expect that the higher judiciary would not require any other agency to keep a watch over it and the internal discipline flowing from the moral sanction of the community itself will be sufficient to keep it on the right track without the requirement of any external check which may have the tendency to interfere with the independence of the judiciary, a necessary concomitant of the proper exercise of its constitutional obligation. It is for this reason that the higher judiciary was treated differently in the Constitution indicating the great care and attention bestowed in prescribing the machinery for making the appointments. It was expected that any deviation from the path of rectitude at that level would be a rare phenomenon and for the exceptional situation the provision for removal in accordance with clause (4) of Article 124 was made, the difficulty in adopting that course being itself indicative of the rarity with which it was expected to be invoked. It appears that for a rare aberrant at that level, unless he resigned when faced with such a situation, removal from office in accordance with Article 124(4) was envisaged as the only legal sanction. If this was the expectation of the framers of the Constitution and their vision of the moral fibre in the higher echelons of the judiciary in free India, there is nothing surprising in the omission to bring them within the purview of the Prevention of Corruption Act, 1947, or absence of a similar legislation for them alone. Obviously, this position continued even during the deliberations of the Santhanam Committee which clearly mentioned in its Report submitted in 1964 that it has considered the judiciary outside the ambit of its deliberations. Clearly, it was expected that the higher judiciary whose word would be final in the interpretation of all laws including the Constitution, will be comprised of men leading in the spirit of self-sacrifice concerned more with their obligations than rights, so that there would be no occasion for anyone else to sit in judgment over them. If it is considered that the situation has altered requiring scrutiny of the conduct of even Judges at the highest level, and that it is a matter for the Parliament to decide, then the remedy lies in enacting suitable legislation for that purpose providing for safeguards to ensure independence of judiciary since the existing law does not provide for that situation. Any attempt to bring the Judges of the High Courts and the Supreme Court within the purview of the Prevention of Corruption Act by a seemingly constructional exercise of the enactment, appears to me, in all humility, an exercise to fit a square peg in a round hole when the two were never intended to match.



34.	Kartar Singh v. State of Punjab (1994)

In Kartar Singh v. State of Punjab (1994),* the Supreme Court was faced with the constitutional validity of the Terrorists and Disruptive Activities (Prevention) Act, 1987. One of the provisions of the said act, which was upheld by the majority judgments, was Section 15 of the act, by which a confession recorded by a police officer not lower in rank than the superintendent of police was made admissible in evidence. K. Ramaswamy, J., despite holding that the section would be unconstitutional, still postponed the operation of his judgment for a year, so that Parliament may amend the section suitably to bring it within the bounds of the Constitution.† R.M. Sahai, J. dissented from the majority judgment, holding:


453. When Evidence Act of 1872 was passed it was enacted by a Parliament which was committed to rule the country and not govern. Yet the power to record confession was not entrusted to police officer. The rationale is not far to seek. There is a basic difference between the approach of a police officer and a judicial officer. A judicial officer is trained and tuned to reach the final goal by a fair procedure. The basis of a civilized jurisprudence is that the procedure by which a person is sent behind the bars should be fair, honest and just. A conviction obtained unfairly has never been countenanced by a system which is wedded to rule of law. A police officer is trained to achieve the result irrespective of the means and method which is employed to achieve it. So long the goal is achieved the means are irrelevant and this philosophy does not change by hierarchy of the officers. A Sub-Inspector of the Police may be uncouth in his approach and harsh in his behaviour as compared to a Superintendent of Police or Additional Superintendent of Police or any higher officer. But the basic philosophy of the two remains the same. The Inspector of Police is as much interested in achieving the result by securing confession of an accused person as the Superintendent of Police. By their training and approach they are different. Procedural fairness does not have much meaning for them. It may appear unfortunate that even after independence a force which was created to implement harsh and Draconian laws of imperial regime, ruthlessly and mercilessly, has not changed much even in people regime. Dignity of the individual and liberty of person—the basic philosophy of Constitution—has still not percolated and reached the bottom of the hierarchy as the constabulary is still not accountable to public and unlike British police it is highly centralized administrative instrumentality meant to wield its stick and spread awe by harsh voice more for the executive than for the law and society. One of the reasons for it may be, as observed by the National Police Commission, the political set-up of the country which has used it more to serve its purpose than to serve the society.
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456. A confession is an admission of guilt. The person making it states something against himself, therefore it should be made in surroundings which are free from suspicion. Otherwise it violates the constitutional guarantee under Article 20(3) that no person accused of an offence shall be compelled to be a witness against himself. The word ‘offence’ used in the article should be given its ordinary meaning. It applies as much to an offence committed under TADA as under any other Act. The word, ‘compelled’ ordinarily means ‘by force’. This may take place positively and negatively. When one forces one to act in a manner desired by him it is compelling him to do that thing. Same may take place when one is prevented from doing a particular thing unless he agrees to do as desired. In either case it is compulsion. A confession made by an accused or obtained by him under coercion suffers from infirmity unless it is made freely and voluntarily. No civilized democratic country has accepted confession made by an accused before a police officer as voluntary and above suspicion, therefore, admissible in evidence. One of the established rule or norms accepted everywhere is that custodial confession is presumed to be tainted. The mere fact that the Legislature was competent to make the law, as the offence under TADA is one which did not fall in any State entry, did not mean that the Legislature was empowered to curtail or erode a person of his fundamental rights. Making a provision which has the effect of forcing a person to admit his guilt amounts to denial of the liberty. The class of offences dealt by TADA may be different than other offences but the offender under TADA is as much entitled to protection of Articles 20 and 21 as any other. The difference in nature of offence or the legislative competence to enact a law did not affect the fundamental rights guaranteed by Chapter III. If the construction as suggested by the learned Additional Solicitor General is accepted it shall result in taking the law back once again to the days of Gopalan [A.K. Gopalan v. State of Madras, AIR 1950 SC 27]. Section 15 cannot be held to be valid merely because it is as a result of law made by a body which has been found entitled to make the law. The law must still be fair and just as held by this Court. A law which entitles a police officer to record confession and makes it admissible is thus violative of both Articles 20(3) and 21 of the Constitution.



This is an instance of a dissenting judgment which correctly applied Articles 20 and 21 of the Constitution to invalidate a provision in a draconian statute. Unfortunately, the majority judgment continues to haunt the Supreme Court, and has been recently followed by another five-judge-bench decision of the court in Rajiv Sarin v. State of Uttarakhand (2011),* and by benches of lesser strength in Mohd. Hussain v. State (Govt. of NCT of Delhi) (2012)* and Asian Resurfacing of Road Agency Pvt. Ltd. and Anr. v. CBI (2018),† amongst others.

35.	Narmada Bachao Andolan v. Union of India (2000)

In Narmada Bachao Andolan v. Union of India (2000),‡ a three-judge bench of this court was constituted to decide on the validity of the construction of the Sardar Sarovar Dam, which was to be constructed in Gujarat so that the use, distribution and control of the waters of the inter-state river Narmada could be equitably utilized by the concerned states. A challenge was made to the construction of the dam by the petitioners in a Public Interest Litigation (PIL) before the Supreme Court, stating that the environmental impact of the concerned project had not been properly looked at. The majority judgment of Kirpal, J., for himself and Dr A.S. Anand, C.J., dismissed this PIL on the ground of laches, after which certain directions were issued in order for the project be completed at the earliest, taking care of relief and rehabilitation work as well as ameliorative and compensatory measures for environmental protection. Bharucha, J. differed. According to the learned judge, the petition could not have been dismissed on the ground of delay for the following reasons:


274. An adverse impact on the environment can have disastrous consequences for this generation and generations to come. This Court has in its judgments on Article 21 of the Constitution recognized this. This Court cannot place its seal of approval on so vast an undertaking as the project without first ensuring that those best fitted to do so have had the opportunity of gathering all necessary data on the environmental impact of the project and of assessing it. They must then decide if environmental clearance to the project can be given, and, if it can, what environmental safeguard measures have to be adopted, and their cost. While surveys and studies on the environmental aspects of the project have been carried out subsequent to the environmental clearance, they are not, due to what are euphemistically called ‘slippages’, complete. Those who now examine whether environmental clearance to the project should be given must be free to commission or carry out such surveys and studies and the like as they deem necessary. They must also, of course, consider such surveys and studies as have already been carried out. Given that the construction of the dam and other work on the project has already commenced, this factor must play a part in their deciding whether or not environmental clearance should be accorded. Until environmental clearance to the project is accorded by them, further construction work on the dam shall cease.



He would therefore have allowed the writ petition, and appointed a committee of experts to look into the environmental aspects of the case, and until an environmental clearance was granted by such committee, further construction work on the dam would have to stop. Directions were therefore issued by the learned dissenting judge, making it clear that if, for some reason, environmental clearance cannot be given, all oustees who had been rehabilitated elsewhere shall have the option to continue to reside there, or return to the villages from where they were ousted.

In N.D. Jayal & Anr. v. Union of India & Ors. (2004),* a similar problem arose with the Tehri Dam project. Here, again, the majority judgment of S. Rajendra Babu, J., speaking for himself and one other learned judge, held that as the doctrine of sustainable development had to be balanced with the environment, and there being an environmental clearance in place for the project, a petition under Article 32 challenging the continuance of the project would have to be dismissed. However, to ensure the proper monitoring of the Tehri Dam project, the cases were then transferred to the High Court of Uttaranchal. D.M. Dharmadhikari, J. dissented, in a judgment which recalls Bharucha, J.’s dissent in Narmada Bachao. The learned judge held:


141. In my considered opinion, therefore, the present status of the dam project, keeping in view the pari passu condition on which ‘environmental clearance’ has been granted by MoEF, calls for issuing the following directions to the respondents who represent various Ministries and Departments of the Central and State Governments as also the Corporation to which the project has been entrusted for implementation:

(1) The Central Government in terms of the recommendations of Expert Committee for Environmental-Impact Assessment as contained in Schedule III of the notification dated 27-1-1994 issued in exercise of powers under sub-section (1) and clause (v) of sub-section (2) of Section 3 of the Environment (Protection) Act, 1986 read with clause (f) [sic (a)] of sub-rule (3) of Rule 5 of the Environment (Protection) Rules, 1986 shall constitute a Committee of experts and representatives of NGOs (if not already constituted) for the purpose of investigating, ascertaining and reporting whether the pari passu conditions laid down in the environmental clearance of the project have been fulfilled or not by the authorities of the project. The aforesaid Committee will inspect and report on the status of the work to the Central Government every three months and in case the conditions, as laid down in the clearance, are not fulfilled, recommend remedial or corrective measures/actions.

(2) To take care of the safety aspect, until 3-D non-linear analysis and dam-break analysis are completed as recommended by the Committee on Safety and the result assessed by the aforesaid Expert Committee is submitted to the Central Government, diversion tunnels T-1/T-2 for impoundment of the reservoir shall not be closed.

(3) The Expert Committee for Environmental-Impact Assessment constituted under Schedule III of the notification dated 27-1-1994 will also look into and submit status report on the progress of resettlement and rehabilitation measures. There will be no impoundment of the reservoir until resettlement and rehabilitation work is fully completed in all respects.

(4) An effective grievance redressal cell headed by an independent expert in the field of Social Science shall be set up by the State Government with the help of the Central Government for solving rehabilitation and resettlement problems of the oustees of the project. The grievance redressal cell shall submit its status report every three months to the Expert Committee constituted under Schedule III of the notification (supra).



36.	Zee Telefilms Ltd. & Anr. v. Union of India & Ors. (2005)

The question that arose before the court in Zee Telefilms Ltd. & Anr. v. Union of India & Ors. (2005)* was whether the Board of Control for Cricket in India (BCCI) was ‘State’ within the meaning of Article 12 of the Constitution of India. The majority judgment of N. Santosh Hegde, J., on behalf of himself and two other learned judges, stopped short of declaring the BCCI to be ‘State’ within the meaning of Article 12, but held that it would be amenable to the high court’s jurisdiction under Article 226 of the Constitution of India, being a ‘person’ against whom a high prerogative writ could issue. S.B. Sinha, J., on behalf of himself and S.N. Variava, J., dissented.

The learned dissenting judge spoke of the Constitution as an ‘on-going’ document which should be interpreted liberally.† It was then pointed out that the English decisions on the subject would not apply in a constitutional set-up such as ours.‡ The law in Scotland, New Zealand and Australia was then analysed,§ after which the US Supreme Court judgments were discussed.¶ Based on this comparative analysis, Sinha, J. concluded:


130. We have noticed hereinbefore that the courts of Scotland and New Zealand differ with the English and American majority approach.

131. The approach of the court as regards judicial review has undergone a sea change even in England after the Human Rights Act, 1998 came into force as doctrine of incompatibility is being applied more frequently even in determining the validity of legislations.

132. The English courts despite their reluctance to exercise power of judicial review over the activities of sports associations noticed in the context of the Human Rights Act, 1998 that there are public bodies which are hybrid in nature who have functions of public and private nature but they would be public authorities.

133. However, in San Francisco Arts & Athletics, Inc. the minority view clearly states the governmental function of USOC in that they represent the nation. Justice Blackmun, J. had agreed with the said view. The minority view in Jackson was noticed in Ramana Dayaram Shetty. We agree with the said view.

134. It is interesting to note that even English courts have imposed high standard of fairness in conduct in relation to such bodies in sharp contrast to purely private bodies. As noticed hereinbefore, availability of judicial review has been accepted by the English courts.

135. The right of Indian players, having regard to the observations made in Greig is comparable to their constitutional right contained in Article 19(1)(g) of the Constitution which would include a right to work and a right to pursue one’s occupation.

136. The Board while enjoying monopoly in cricket exercises enormous power which is neither in doubt nor in dispute. Its action may disable a person from pursuing his vocation and in that process subject a citizen to hostile discrimination or impose an embargo which would make or mar a player’s career as was in the case of Greig. The right to pursue an occupation or the right of equality are embedded in our Constitution whereby citizens of India are granted much higher right as compared to the common-law right in England. A body although self-regulating, if performs a public duty by way of exercise of regulatory machinery, a judicial review would lie against it as was in the case of Datafin. The question has since been considered from a slightly different angle viz. when such action affects the human right of the person concerned holding that the same would be public function. If the action of the Board impinges upon the fundamental or other constitutional rights of a citizen or if the same is ultra vires or by reason thereof an injury or material prejudice is caused to its member or a person connected with cricket, judicial review would lie. Such functions on the part of the Board being public functions, any violation of or departure or deviation from abiding by the Rules and Regulations framed by it would be subject to judicial review. Time is not far off when having regard to globalization and privatization the rules of administrative law have to be extended to private bodies whose functions affect the fundamental rights of a citizen and who wield a great deal of influence in public life.



The learned judge thus concluded that the board performs public functions.* Applying, then, the tests laid down by the Supreme Court in Ajay Hasia v. Khalid Mujib Sehravardi & Ors. (1981)† and Sukhdev Singh & Ors. v. Bhagatram Sardar Singh Raghuvanshi & Anr. (1975),‡ the minority judgment then arrived at the conclusion that, because of its monopolistic status, the board could be deemed to be ‘State’ within the meaning of Article 12 of the Constitution of India, as follows:


208. The monopoly status of the Board is undisputed. The monopoly enjoyed by the Board need not be a statutory one so as to conform to the tests contained in clause (6) of Article 19 of the Constitution. It can be a de facto monopoly which has overtly or covertly received the blessings of the Union of India. The de facto monopoly of the Board is manifest as it, as a member of ICC (even if it is technically possible to float any other association), can send an Indian team abroad or invite a foreign team to India. In absence of recognition from ICC, it would not be possible for any other body including the Union of India to represent India in the international cricket events featuring competitive cricket. So would be the position in domestic cricket. The Board in view of enormity of powers is bound to follow ‘the doctrine of fairness and good faith in all its activities’.

209. The object of Part III of our Constitution is to curtail abuse of power and if by reason of the Board’s activities, fairness in action is expected, it would answer the description of ‘other authorities’.



It was then held that the rule of law would prevail over the ‘rule of cricket’:


221. In our constitutional scheme, rule of law would, by all means, prevail over rule of cricket. A body regulating the game of cricket would be compelled by the court to abide by rule of law.



Referring to Lahoti, J.’s minority judgment in Pradeep Kumar Biswas v. Indian Institute of Chemical Biology & Ors. (2002),§ the learned judge then held:


228. Legal meaning attributed to the wording of Article 12 would lead to the conclusion that the Board is a State. It is true that while developing the law operating in the field a strict meaning was not adhered to by this Court but it may not now be possible to put the clock back. We must remind ourselves that if Article 12 is subjected to strict construction as was sought to be canvassed by Lahoti, J. (as he then was) in his minority opinion in Pradeep Kumar Biswas the same would give way to a majority opinion.

229. In sum, the control of the Board over the sport of competitive cricket is deep and pervasive, nay complete.



Concluding, the dissenting judge held:


252. Applying the tests laid down hereinbefore to the facts of the present case, the Board, in our considered opinion, fits the said description. It discharges a public function. It has its duties towards the public. The public at large will look forward to the Board for selection of the best team to represent the country. It must manage its housekeeping in such a manner so as to fulfil the hopes and aspirations of millions. It has, thus, a duty to act fairly. It cannot act arbitrarily, whimsically or capriciously. Public interest is, thus, involved in the activities of the Board. It is, thus, a State actor.

253. We, therefore, are of the opinion that law requires to be expanded in this field and it must be held that the Board answers the description of ‘other authorities’ as contained in Article 12 of the Constitution and satisfies the requisite legal tests, as noticed hereinbefore. It would, therefore, be a ‘State’.



37.	Raja Ram Pal v. Speaker, Lok Sabha & Ors. (2007)

The vexed question that arose in Raja Ram Pal v. Speaker, Lok Sabha & Ors. (2007)* was whether a member of Parliament or a member of the Vidhan Sabha could be expelled from such institution. After going into the constitutional scheme in some detail, the majority judgment of Sabharwal, J., speaking on behalf of himself and two other learned judges, held that MPs and MLAs could be expelled from the House. Thakker, J. concurred.

R.V. Raveendran, J. dissented. The learned judge referred to the constitutional provisions in some detail, in particular to Articles 101, 102 and 105. While dealing with Articles 101 and 102, the learned judge held:


734.2. Article 84 enumerates the qualifications for membership of Parliament. Article 102 deals with disqualifications for membership. Clause (1) of Article 102 provides that a person shall be disqualified for being chosen as, and for being, a Member of either House of Parliament:

‘102. (1)(a) if he holds any office of profit under the Government of India or the Government of any State, other than an office declared by Parliament by law not to disqualify its holder; (b) if he is of unsound mind and stands so declared by a competent court; (c) if he is an undischarged insolvent; (d) if he is not a citizen of India, or has voluntarily acquired the citizenship of a foreign State, or is under any acknowledgment of allegiance or adherence to a foreign State; (e) if he is so disqualified by or under any law made by Parliament.’

Clause (2) of Article 102 provides that a person shall be disqualified for being a Member of either House of Parliament, if he is so disqualified under the Tenth Schedule.

734.3. Article 101 deals with vacation of seats. Clause (1) thereof bars a person being a Member of both the Houses of Parliament, and requires Parliament to make a provision by law for the vacation by a person who is chosen as Member of both the Houses, of his seat in one House or the other. Clause (2) bars a person from being a Member, both of Parliament and of a House of the legislature of a State. It provides that if a person is chosen as a Member, both of Parliament and of a House of the legislature of a State, then at the expiry of such period as may be specified in the rules made by the President, that person’s seat in Parliament shall become vacant unless he has previously resigned his seat in the legislature of the State. Clause (3), which is relevant, reads thus:

‘101. (3) If a member of either House of Parliament—

(a) becomes subject to any of the disqualifications mentioned in clause (1) or clause (2) of Article 102, or

(b) resigns his seat by writing under his hand addressed to the Chairman or the Speaker, as the case may be, and his resignation is accepted by the Chairman or the Speaker, as the case may be,

his seat shall thereupon become vacant:’

Clause (4) provides that if for a period of 60 days, a Member of either House of Parliament is, without permission of the House, absent from all meetings thereof, the House may declare his seat vacant.

734.4. Article 103 relates to decision on questions as to disqualifications of Members. It is extracted below:

‘103. Decision on questions as to disqualifications of members.—(1) If any question arises as to whether a member of either House of Parliament has become subject to any of the disqualifications mentioned in clause (1) of Article 102, the question shall be referred for the decision of the President and his decision shall be final.

(2) Before giving any decision on any such question, the President shall obtain the opinion of the Election Commission and shall act according to such opinion.’

Corresponding provisions in regard to the State Legislatures are found in Articles 168, 170, 171, 172, 173, 174, 190, 191 and 192 of the Constitution.



The learned judge then reasoned as follows:


743. An analysis of Article 101 shows that the Constitution-makers provided specifically for three types of vacancies:

(i) Occurrence of vacancies, for reasons specifically stated in the Constitution itself [vide clauses (2) and (3) of Article 101].

(ii) Occurrence of vacancies, to be provided by a law made by Parliament [vide clause (1) of Article 101].

(iii) Occurrence of vacancy, on a declaration by the House [vide clause (4) of Article 101].

744. If the Constitution-makers wanted a vacancy to occur on account of ‘expulsion’ on a decision or declaration by the House, they would have certainly provided for it, as they have provided for vacancy on the ground of unauthorized absence, arising on a declaration by the House under clause (4) of Article 101. The Constitution-makers did not contemplate or provide for any cause, other than those mentioned in Article 101, for giving rise to a vacancy. Thus a seat held by a Member of Parliament does not become vacant, in any manner, other than those stated in Article 101.

745. One argument advanced to contend that Article 101 cannot be considered as exhaustive as to the circumstances in which vacancy occurs in respect of a seat in Parliament, was that it does not provide for vacation of seat by death of a Member. Article 101 refers to vacation of seat by a ‘person’ who is a Member of the House, that is, a person who is alive. When a person is dead, obviously he is not a Member of the House. It would be absurd to contend that a person even after death will continue to hold the seat. The obvious effect of death did not require to be stated and therefore the non-mention of death as a ground for vacancy does not make Article 101 any less exhaustive.

746. Articles 102 and 101 together include all circumstances in which a membership comes to an end and the seat becomes vacant. The Constitution does not contemplate or provide for the membership of an MP coming to an end in any manner other than what is specifically provided in Articles 101 and 102. Therefore there cannot be cessation of membership, de hors Articles 101 and 102, by ‘expulsion’ or otherwise.
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749. In view of the express provisions in the Constitution, as to when a person gets disqualified to be a Member of either House of Parliament (and thereby ceases to be a Member) and when a consequential vacancy arises, it is impermissible to read a new category of cessation of membership by way of expulsion and consequential vacancy, by resorting to the incidental powers, privileges and immunities referred to in Article 105.

750. Clause (3) of Article 105 opens with the words ‘in other respects’. The provision for ‘powers, privileges and immunities’ in clause (3) occurs after referring to the main privilege of freedom of speech in Parliament, in clause (1) of Article 105, and the main immunity against court proceedings in clause (2) of Article 105. Therefore, clause (3) is intended to provide for ‘non-main’ or ‘incidental’ or miscellaneous powers, privileges and immunities which are numerous to mention. Two things are clear from clause (3). It is not intended to provide for the matters relating to nomination/election, term of office, qualifications, disqualification/cessation, for which express provisions are already made in Articles 80, 81, 83, 84, 101 and 102. Nor is it intended to provide for important privilege of freedom of speech or important immunity from court proceedings referred to in clauses (1) and (2) of Article 105. This Court in U.P. Assembly case (Special Reference No. 1 of 1964) referred to this aspect:

‘There can be little doubt that the powers, privileges and immunities which are contemplated by clause (3), are incidental powers, privileges and immunities which every legislature must possess in order that it may be able to function effectively, and that explains the purpose of the latter part of clause (3).’

By no stretch of imagination, can the power to expel a Member be considered as an ‘incidental’ matter. If such a power was to be given, it would have been specifically mentioned.

751. The appropriate course in case of allegation of corruption against a Member of Parliament, is to prosecute the Member in accordance with law [the immunity under Article 105(2) may not be available, as the decision in P.V. Narasimha Rao v. State recognizes immunity to a Member who is a bribe-taker only where the ‘bribe’ is taken in respect of a ‘vote’ given by him in Parliament and not otherwise]. Such cases can be fast-tracked. Pending such criminal proceedings, the Member can be suspended temporarily, if necessary, so as to prevent him from participating in the deliberations of the Houses. On being tried, if the Member is convicted, he becomes disqualified for being or continuing as a Member under Article 102(1)(e). If he is acquitted, he is entitled to continue as a Member. Though it may sound cumbersome, that apparently is what the Constitution intends.

752. I am, therefore, of the considered view that there is no power of expulsion in Parliament, either inherent or traceable to Article 105(3). Expulsion by the House will be possible only if Article 102 or Article 101 is suitably amended or if a law is made under Article 102(1)(e) enabling the House to expel a Member found unworthy or unfit of continuing as a Member. The first question is thus answered in the affirmative. Therefore the second question does not survive for consideration.



38.	DMDK v. Election Commission of India (2012)

The question which arose in DMDK v. Election Commission of India (2012)* was whether a political party was entitled to the allotment of a symbol, irrespective of its performance at the elections, as a result of which paragraph 6 of the Symbols Order, 1968, would have to be declared unconstitutional. The majority judgment of Altamas Kabir, J., on behalf of himself and S.S. Nijjar, J., upheld the constitutional validity of the Symbols Order. J. Chelameswar, J. dissented. The learned judge spoke of the need for allotting symbols to political parties, given the huge number of illiterate voters in this country:


65. The First General Elections ever held in the Republic of India were in the year 1952. It may not be out of place to mention that in the said election the symbol allotted to a contesting political party’s candidate was marked on a separate box in each of the polling station. It goes without saying that there were as many ballot boxes in each of the polling stations as there were contesting candidates with reference to each of the constituencies. The system of maintaining separate ballot boxes for each of the names of the contesting candidates disappeared in due course of time. A system of ‘ballot paper’ with multiple names of the contesting candidates with the candidate’s election symbol indicated against each of the contesting candidates came to be adopted. With the advancement of technology, even the abovementioned system was discarded in favour of electronic voting machine (EVM), but the practice of using the pictorial symbol still continues.

66. The purpose behind the adoption of the system of pictorial symbol was considered by this Court in Sadiq Ali v. Election Commission of India as under:

‘21. . . . it may be pertinent to find out the reasons which led to the introduction of symbols. It is well known that overwhelming majority of the electorate are illiterate. It was realized that in view of the handicap of illiteracy, it might not be possible for the illiterate voters to cast their votes in favour of the candidate of their choice unless there was some pictorial representation on the ballot paper itself whereby such voters might identify the candidate of their choice. Symbols were accordingly brought into use. Symbols or emblems are not a peculiar feature of the election law of India. In some countries, details in the form of letters of alphabet or numbers are added against the name of each candidate while in others, resort is made to symbols or emblems. The object is to ensure that the process of election is as genuine and fair as possible and that no elector should suffer from any handicap in casting his vote in favour of a candidate of his choice.

And also, at para 9 in Kanhiya Lal Omar v. R.K. Trivedi, it is held as under:

‘9. . . . India is a country which consists of millions of voters. Although they are quite conscious of their duties politically, unfortunately, a larger percentage of them are still illiterate. Hence there is need for using symbols to denote the candidates who contest elections so that the illiterate voter may cast his vote in secrecy in favour of the candidate of his choice by identifying him with the help of the symbol printed on the ballot paper against his name.’



Reference was then made to paragraph 6-A of the Symbols Order, which required that for a party to be recognized, it must have contested elections and must have got a certain minimum number of votes;* the continuation of such recognition was also made dependent upon future elections and securing the minimum votes necessary.† After referring to the constitutional position in some detail, the learned judge held that the right of the voter to elect a candidate of his choice flows from Articles 81, 170, 325 and 326, as follows:


97. The right to elect flows from the language of Articles 81 and 170 read with Articles 325 and 326. Article 326 mandates that the election to the Lok Sabha and the Legislative Assemblies shall be on the basis of adult suffrage i.e. every citizen, who is of 18 years of age and is not otherwise disqualified either under the Constitution or law on the ground specified in the article shall be entitled to be registered as a voter. Article 325 mandates that there shall be one general electoral roll for every territorial constituency. It further declares that no person shall be ineligible for inclusion in such electoral roll on the grounds only of religion, race, caste, sex, etc. Articles 81 and 170 mandate that the members of the Lok Sabha and the Legislative Assembly are required to be CHOSEN BY DIRECT ELECTION from the territorial constituencies in the States. The States are mandated to be divided into territorial constituencies under Articles 81(2)(b) and 170(2).



Concomitantly, the learned judge noted that the right to get elected flows from Articles 84 and 173:


99. Coming to the question of the right to get elected/being CHOSEN either to the Lok Sabha or to the Legislative Assembly of a State, Articles 84 and 173 stipulate the requisite qualifications for a person to be either a member of the Lok Sabha or the legislature of a State. These two articles are couched in negative language stipulating, essentially, that to be chosen as a member of any of the legislative bodies envisaged under the Constitution, a person must be a citizen of India and must be of the qualifying age i.e. 25 years in the case of the Lok Sabha or the Legislative Assembly and 30 years in the case of the Rajya Sabha or the Legislative Council, as the case may be. Apart from that, these articles also prescribe that any person aspiring to be a member of any one of the legislative bodies, created by the Constitution, is required to make and subscribe an oath set out in the Third Schedule in the Constitution. Articles 102 and 191 prescribe the various contingencies in which a person would become disqualified to be a member of any one of the legislative bodies, such as, holding of a public office or owing allegiance or adherence to a foreign State, etc.



It was then stressed that political parties are indispensable to any democratic system containing an electoral process, and that the fundamental rights contained in Article 19(1)(a) and (c) would be attracted on the facts of this case, as follows:


110. A political party is nothing but an association of individuals pursuing certain shared beliefs. Article 19(1)(c) confers a fundamental right on all citizens to form associations or associate with organisations of their choice. Article 19(1)(a) confers a fundamental right on the citizens of the freedom of speech and expression. The amplitude of the right takes within its sweep the right to believe and propagate ideas whether they are cultural, political or personal. Discussion and debate of ideas is a part of free speech.



It was then held:


133. The enjoyment of the fundamental rights guaranteed by the Constitution cannot be made dependent upon the popularity of a person or an idea held by the person. If it were to be otherwise, it would be the very antithesis of liberty and freedom. The constitutional guarantees are meant to protect the unpopular, the minorities and their rights. Denying the benefit of a symbol to the candidates of a political party, whose performance does not meet the standards set up by the Election Commission, would disable such political party from effectively contesting the election, thereby negating the right of an association to effectively pursue its political briefs.



On this basis, the learned judge concluded:


138. Examined in the light of the above test, the object sought to be achieved by the Election Commission by the Symbols Order is to avoid the confusion in the minds of the voters at the time of voting. Such a result is said to be achieved by the Election Commission by denying recognition to the political party with insignificant following, thereby denying them the benefit of the reservation of an exclusive symbol to its candidates.

139. I have no option but to reject the submission made by the Election Commission for the reason that by simply denying the recognition to a political party with insignificant voter support, I do not understand, how the perceived voter confusion could be avoided. There is nothing either in the Constitution or in the RP Act, 1951 or any other law, which prohibits an unrecognised political party from setting up candidates at an election. The legal position is the same with regard to even independent candidates. Therefore, notwithstanding the refusal of recognition by the Election Commission, unrecognized or derecognised political parties or independent candidates without any party support can still contest the election. Candidates set up by an unregistered political party can also contest an election as registration under Section 29-A of the RP Act is not mandatory for a political party, except that registration begets certain advantages specified in the RP Act, 1951 to a political party. The Election Commission is bound to allot a symbol to any of the candidates belonging to any one of the abovementioned categories.

xxx xxx xxx




143. In my opinion, this Court in Subramanian Swamy case failed to appreciate that in a ‘democratic set-up’, while the majorities rule, minorities are entitled to protection. Otherwise, the mandate of Article 14 would be meaningless. If democracies are all about only numbers, Hitler was a great democrat. The status of majority or minority, even an insignificant minority, could only be transient. Further, the question as to what is the legitimate purpose sought to be achieved by the classification under the Symbols Order, was not considered.

144. For all the abovementioned reasons, I would hold that the Symbols Order, insofar as it denies the reservation of a symbol for the exclusive allotment of the candidates set up by a political party with ‘insignificant poll performance’, is violative of Article 14 of the Constitution of India.



39.	Supreme Court Advocates-on-Record Association v. Union of India (2016)

The important question that arose before the court in Supreme Court Advocates-on-Record Association v. Union of India (2016)* was the validity of the Constitution (Ninety-Ninth Amendment) Act by which a ‘National Judicial Appointments Commission’ was set up under Article 124A to Article 124C, as follows:


124-A National Judicial Appointments Commission.—(1) There shall be a Commission to be known as the National Judicial Appointments Commission consisting of the following, namely—

(a) the Chief Justice of India, Chairperson, ex officio;

(b) two other senior Judges of the Supreme Court next to the Chief Justice of India—Members, ex officio;

(c) the Union Minister in charge of Law and Justice—Member, ex officio

(d) two eminent persons to be nominated by the committee consisting of the Prime Minister, the Chief Justice of India and the Leader of Opposition in the House of the People or where there is no such Leader of Opposition, then, the Leader of single largest Opposition Party in the House of the People—Members:

Provided that one of the eminent person shall be nominated from amongst the persons belonging to the Scheduled Castes, the Scheduled Tribes, Other Backward Classes, Minorities or Women:

Provided further that an eminent person shall be nominated for a period of three years and shall not be eligible for re-nomination.

(2) No act or proceedings of the National Judicial Appointments Commission shall be questioned or be invalidated merely on the ground of the existence of any vacancy or defect in the constitution of the Commission.

124-B Functions of Commission.—It shall be the duty of the National Judicial Appointments Commission to—

(a) recommend persons for appointment as Chief Justice of India, Judges of the Supreme Court, Chief Justices of High Courts and other Judges of High Courts;

(b) recommend transfer of Chief Justices and other Judges of High Courts from one High Court to any other High Court; and

(c) ensure that the person recommended is of ability and integrity.

124-C Power of Parliament to make law.—Parliament may, by law, regulate the procedure for the appointment of Chief Justice of India and other Judges of the Supreme Court and Chief Justices and other Judges of High Courts and empower the Commission to lay down by regulations the procedure for the discharge of its functions, the manner of selection of persons for appointment and such other matters as may be considered necessary by it.



The majority judgments of Khehar, C.J., Lokur, Joseph and Goel, JJ. struck down this amendment as violating the basic structure of the Constitution of India. The dissenting judgment of Chelameswar, J. begins with the following catechism:


We the members of the judiciary exult and frolic in our emancipation from the other two organs of the State. But have we developed an alternate constitutional morality to emancipate us from the theory of checks and balances, robust enough to keep us in control from abusing such independence? Have we acquired independence greater than our intelligence, maturity and nature could digest? Have we really outgrown the malady of dependence or merely transferred it from the political to judicial hierarchy? Are we nearing such ethical and constitutional disorder that frightened civil society runs back to Mother Nature or some other less wholesome authority to discipline us? Has all the independence acquired by the judicial branch since 6-10-1993 been a myth—a euphemism for nepotism enabling inter alia promotion of mediocrity or even less occasionally—are questions at the heart of the debate in this batch of cases by which the petitioners question the validity of the Constitution (Ninety-ninth Amendment) Act, 2014 and the National Judicial Appointments Commission Act, 2014 (hereinafter referred to as ‘the 99th Amendment’ and ‘the NJAC Act’, for the sake of convenience).*



After a survey of the constitutions of other nations and the procedure adopted by them to appoint judges, the learned judge, quoting Dr Ambedkar, found as follows:


1147. Dr Ambedkar explained the scheme of the Constitution insofar as it pertains to appointment of Judges of the constitutional courts and the competing concerns which weighed with the Drafting Committee for adopting such model:

‘. . . There can be no difference of opinion in the House that our judiciary must both be independent of the executive and must also be competent in itself. And the question is how these two objects could be secured. There are two different ways in which this matter is governed in other countries. In Great Britain the appointments are made by the Crown, without any kind of limitation whatsoever, which means by the executive of the day. There is the opposite system in the United States where, for instance, officers of the Supreme Court as well as other offices of the State shall be made only with the concurrence of the Senate in the United States. It seems to me, in the circumstances in which we live today, where the sense of responsibility has not grown to the same extent to which we find it in the United States, it would be dangerous to leave the appointments to be made by the President, without any kind of reservation or limitation, that is to say, merely on the advice of the executive of the day. Similarly, it seems to me that to make every appointment which the executive wishes to make subject to the concurrence of the legislature is also not a very suitable provision. Apart from its being cumbrous, it also involves the possibility of the appointment being influenced by political pressure and political considerations. The draft article, therefore, steers a middle course. It does not make the President the supreme and the absolute authority in the matter of making appointments. It does not also import the influence of the legislature. The provision in the article is that there should be consultation of persons who are ex hypothesi, well qualified to give proper advice in matters of this sort, and my judgment is that this sort of provision may be regarded as sufficient for the moment.

With regard to the question of the concurrence of the Chief Justice, it seems to me that those who advocate that proposition seem to rely implicitly both on the impartiality of the Chief Justice and the soundness of his judgment. I personally feel no doubt that the Chief Justice is a very eminent person. But after all, the Chief Justice is a man with all the failings, all the sentiments and all the prejudices which we as common people have; and I think, to allow the Chief Justice practically a veto upon the appointment of Judges is really to transfer the authority to the Chief Justice which we are not prepared to vest in the President or the Government of the day. I therefore, think that that is also a dangerous proposition’.

1148. The following are the salient features of Dr Ambedkar’s statement:

(1) That the judiciary must be both independent and competent.

(2) It is dangerous to confer an unchecked power of choosing or appointing Judges on the executive. The concurrence of the legislature is also not desirable as it leads to a possibility of appointments being influenced by political considerations or under political pressure.

(3)(a) Requiring concurrence of the Chief Justice is also a dangerous proposition.

(b) That, the Chief Justice is also a human being and is a man with all the failings, sentiments and prejudices which common people are supposed to have.

(c) Providing for the concurrence of CJI would be conferring a power of veto on the CJI which in substance means transferring the power of appointment to the CJI without any limitation, which the Constituent Assembly thought it imprudent to confer on the President.

(4) That, the Drafting Committee thought the arrangements, specified under Articles 124 and 217 (as they stood prior to the 99th Amendment), would ensure requisite independence and competence of the judiciary and such arrangements would be sufficient for the ‘moment’.

1149. Till 1977, the true meaning and amplitude of the expression consultation occurring in Articles 124 and 217 of the Constitution of India troubled neither the executive nor the judiciary. There had always been a consultation between the constitutional functionaries. Appointments were made without much controversy. This Court in Supreme Court Advocates-on-Record Assn. v. Union of India (hereinafter referred to as ‘the Second Judges case’) recorded so.



The ‘Second Judges case’—Supreme Court Advocates-on-Record Association and another v. Union of India (1993)*—was then discussed in great detail.* The ‘Third Judges case—Special Reference No. 1 of 1998†—a decision of yet another nine-judge bench of the Supreme Court, was then discussed.‡ It was then pointed out that there was no doubt whatsoever that the independence of the judiciary is one of the basic features of the Constitution of India.§ The learned judge then opined that the Second and Third Judges cases were contrary to the plain language and intent stated in the original Constitution:


1207.6. It is submitted that the independence of the judiciary is indisputably a basic feature of the Constitution. An essential element of this basic feature is that the President (Executive) should not have an unfettered discretion in such appointment process but not that the opinion of the CJI (Collegium) should have primacy or dominance. The judgments of this Court in the Second and the Third Judges cases are not only countertextual but also plainly contrary to the intent of the Constituent Assembly and clearly beyond the limits of judicial power, it is an exercise of constituent authority in the disguise of interpretation. Under the 99th Amendment, the President has no discretion in the matter of appointment of Judges of the constitutional courts. He is bound by the recommendation of NJAC wherein members of the judiciary constitute the single largest group. Parliament exercising constituent power (under Article 368) considered it appropriate that representatives of the civil society should be accorded a participatory role in the process of appointments to the constitutional courts and that their presence would be a check on potential and consequently ruinous ‘trade offs’; (i) between and amongst the three members representing the judiciary; and (ii) between the judiciary and the executive; and would accentuate transparency to what had hitherto been an opaque process. Such wisdom of Parliament is not open to question. It is an established and venerated principle that the Court would not sit in judgment over the wisdom of Parliament even in respect of an ordinary legislation; a constitutional amendment invites a greater degree of deference.



It was then pointed out that under the Constitution (Ninety-Ninth Amendment) Act, the judiciary had a predominant role to play in the appointment of judges:


1207.7. Even under the scheme of the 99th Amendment, judiciary has a pre-dominant role. The apprehension that, under the new dispensation, Executive would have the opportunity of packing the constitutional courts of this country with cronies is illogical and baseless. The presence of three seniormost Judges of this Court in NJAC is a wholesome safeguard against such possibility. Any two of the three Judges can stall such an effort, if ever attempted by the Executive.



It was then pointed out that the Parliament, in enacting this amendment, had stepped into its constituent capacity, given the fact that the appointment process created by the Second and Third Judges cases had thus far yielded mixed result.* It was then pointed out that the effect of the Constitution (Ninety-Ninth Amendment) Act was as follows:


1211. Prior to the 99th Amendment, there were only two parties to the appointment process, the Executive and the Judiciary. The relative importance of their roles varied from time to time. The 99th Amendment makes three important changes: (i) primacy of judiciary is whittled down; (ii) role of the executive is also curtailed; and (iii) representatives of civil society are made part of the mechanism.



The basic feature of the independence of judges was then held to be the non-investiture of absolute power in the executive to choose and appoint judges of the constitutional courts.† It was then pointed out that judicial veto would continue to operate, given the constitutional amendments, as follows:


1214. Critical analysis of Articles 124, 217 and 124-A and 124-B leads to the position that the Executive Branch of the Government cannot push through an ‘undeserving candidate’ so long as at least two members representing the Judicial Branch are united in their view as to unsuitability of that candidate. Even one eminent person and a single judicial member of NJAC could effectively stall entry of an unworthy appointment. Similarly, the judicial members also cannot push through persons of their choice unless at least one other member belonging to the non-judicial block supports the candidate proposed by them.



The learned judge then went on to observe that when the chips are down, just as the political branches of the government cannot be counted upon, neither can the judiciary, as follows:


1217. Our experience is not dissimilar. Judgments in A.K. Gopalan, Sankalchand and ADM, Jabalpur (to mention a few) should lead to an identical inference that in difficult times when political branches cannot be counted upon, neither can the Judiciary. The point sought to be highlighted is that judiciary is not the constitutional organ which protects liberties of the people. Accordingly, primacy to the opinion of the judiciary in the matter of judicial appointments is not the only mode of securing independence of judiciary for protection of liberties. Consequently, the assumption that primacy of the Judicial Branch in the appointments process is an essential element and thus a basic feature is empirically flawed without any basis either in the constitutional history of the Nation or any other and normatively fallacious apart from being contrary to political theory.



The presence of the law minister in the National Judicial Appointments Commission was then dealt with as follows:


1218. I now deal with the submission that presence of the Law Minister in NJAC undermines independence of judiciary. According to the petitioners, the presence of a member of the Executive invariably has the effect of shifting the power dynamics. The presence of the Law Minister in NJAC which confers 1/6 of the voting power per se undermines the independence of the judiciary. The submission is untenable. The Executive with a vast administrative machinery under its control is capable of making enormous and valuable contribution to the selection process. The objection is justified to some extent on the trust deficit in the Executive Branch in the constitutional sense, to be a component of NJAC. The same logic applies a fortiori to the Judicial Branch, notwithstanding the belief that it is the least dangerous branch. The Constituent Assembly emphatically declined to repose exclusive trust even in the CJI. To wholly eliminate the Executive from the process of selection would be inconsistent with the foundational premise that the Government in a democracy is by chosen representatives of the people. Under the scheme of our Constitution, the Executive is chartered clear authority to administer critical areas such as defence of the realm, internal security, maintenance of public order, taxation, management of fiscal policies and a host of other aspects, touching every aspect of the administration of the Nation and lives of its people. In this context, to hold that it should be totally excluded from the process of appointing Judges would be wholly illogical and inconsistent with the foundations of the theory of democracy and a doctrinal heresy. Such exclusion has no parallel in any other democracy whose models were examined by the Constituent Assembly and none other were brought to our notice either. Established principles of constitutional government, practices in other democratic constitutional arrangements and the fact that the Constituent Assembly provided a role for the Executive clearly prohibit the inference that Executive participation in the selection process abrogates a basic feature. The Attorney General is right in his submission that exclusion of the Executive Branch is destructive of the basic feature of checks and balances—a fundamental principle in constitutional theory.



Two eminent persons being appointed to the commission was found to be unexceptionable, as follows:


1219. That takes me to the second provision which is under challenge. Article 124-A(1)(d) which stipulates that NJAC should consist of two eminent persons. Considerable debate took place during the course of hearing regarding validity of this provision, the gist of which is captured in the judgment of Khehar, J. The attack is again on the ground that the provision is utterly without guidance regarding the choice of eminent persons. The petitioners argued that:

(i)there could be bipartisan compromise between the party in power and the opposition, resulting in sharing the two slots earmarked for eminent persons. Such possibility would eventually enable political parties to make appointments purely on political considerations, thereby destroying the independence of judiciary;

(ii)even assuming that the two eminent persons nominated are absolute political neutrals, but are strangers to the judicial system, they would not be able to make any meaningful contribution to the selection process, as they would have no resources to collect appropriate data relevant for the decision-making process;

(iii)the possibility of two eminent persons vetoing the candidature of a person approved unanimously by the three judicial members of NJAC itself is destructive of the basic structure.



It was therefore held:


1228. Three members of the highest judicial body of this country, a member of the Union Cabinet and two eminent persons chosen by a Committee consisting of three exalted office holders under the Constitution constitute NJAC. To suggest that NJAC requires detailed guidelines expressly spelt out in the text of the Constitution amounts to judicially mandating inflexible standards for constitutional drafting. The task of expounding a Constitution is crucially different from that of construing a statute.



The learned dissenting judge would therefore uphold the Constitution (Ninety-Ninth Amendment) Act, ending with a quote from Macaulay as follows:


1238. Only an independent and efficient judicial system can create confidence in the society which it serves. The ever increasing pendency of matters before various constitutional courts of this country is clearly not a certificate of efficiency. The frequency with which the residuary jurisdiction of this Court under Article 136 is invoked seeking correction of errors committed by the High Courts, some of which are trivial and some profound coupled with bewildering number of conflicting decisions rendered by the various Benches of this Court only indicate that a comprehensive reform of the system is overdue. Selection process of the Judges to the constitutional courts is only one of the aspect of such reforms. An attempt in that direction, unfortunately, failed to secure the approval of this Court leaving this Court with the sole responsibility and exclusive accountability of the efficiency of the legal system. I only part with this case recollecting the words of Macaulay—‘reform that you may preserve’. The future alone can tell whether I am rightly reminded of those words or not.



POSTSCRIPT

In the last four to five years of the Supreme Court of India, the number of dissenting judgments delivered by judges has come down drastically. This may largely be attributed to the fact that the burden on the Supreme Court judges of today is very different from the burden of their predecessors, in that the volume of litigation that they handle is exponentially far greater than earlier. However, a few recent dissents are noteworthy.

1.	Madras Bar Association v. Union of India and Anr. (2014)

In Madras Bar Association v. Union of India and Anr. (2014),* a five-judge bench of the Supreme Court was seized of a challenge to the constitutional validity of the National Tax Tribunal Act, 2005. By this act, the National Tax Tribunal replaced the high court as the authority vested with the power of adjudicating appeals on ‘substantial questions of law’ arising from orders passed by appellate tribunals under the Income Tax Act, 1961, the Customs Act, 1962, and the Central Excise Act, 1944. The majority judgment of Khehar, J., on behalf of himself and three other judges, struck down the aforesaid act, observing that while Parliament did have the power to vest the high court’s adjudicatory functions in a tribunal, the appointment to and the composition of the National Tax Tribunal was not in consonance with that prescribed for the appointment of members to the judiciary and was therefore unconstitutional. Nariman, J., while concurring with the result, disagreed with the reasoning of the majority, observing that the jurisdiction to decide ‘substantial questions of law’ under the Constitution could only vest with the high courts and the Supreme Court, and not in any other adjudicatory body. He thus noted that the conferment of such jurisdiction on the National Tax Tribunal was the ‘ultimate encroachment of the exclusive domain of the superior Courts of Record in India . . .’, rendering the act, in its entirety, unconstitutional.

2.	Union of India v. V. Sriharan (2016)

In Union of India v. V. Sriharan (2016),* a five-judge bench of the Supreme Court was tasked, inter alia, with determining the validity of ‘special category sentences’, i.e. a sentence awarded in substitution of a death sentence by punishment with imprisonment for the remaining period of the convict’s life, or for a term in excess of fourteen years without remission. A majority of three learned judges held that such a sentence was valid, while Lalit, J., with Sapre, J. concurring, dissented. The learned judge held that since this category of sentence was not prescribed by statute, and was inconsistent with the Section 433-A of the Code of Criminal Procedure, 1973, the exclusion of even the possibility of remission was invalid.

3.	Romila Thapar and Ors. v. Union of India (2018)

In Romila Thapar and Ors. v. Union of India (2018),† a three-judge bench of the Supreme Court took cognizance of a petition seeking the constitution of a ‘Special Investigation Team’ (SIT) and a court-monitored investigation into the allegations levelled against certain individuals, on the grounds that the arrest and criminal inquiries against such individuals were politically motivated and an attempt to ‘muzzle dissent’. The majority judgment of Khanwilkar, J., on behalf of himself and Mishra, C.J., rejected this prayer, as the grounds on which such prayers were sought were insufficient for the court to exercise the ‘extraordinary power’ of constituting an SIT. D.Y. Chandrachud, J. dissented, holding that, on facts, a case was made out for the constitution of a SIT, as the conduct of the state police agencies towards the accused had cast a doubt on their impartiality and on that of the investigation process generally.

4.	K.S. Puttuswamy v. Union of India (2019)

In K.S. Puttuswamy v. Union of India (2019),* a Constitution Bench of the court dealt with a challenge to the constitutionality of the Aadhaar (Targeted Delivery of Financial and Other Subsidies, Benefits and Services) Act, 2016, on the ground that, inter alia, the act violated the right to privacy, and could not have been passed by the Parliament as a ‘money bill’. A majority of four learned judges upheld the validity of the act as a whole (while striking down a few sections and regulations), declaring that it adequately protected the right to privacy, and being a ‘money bill’, was correctly passed as such. D.Y. Chandrachud, J. dissented on both counts. The learned judge held that as the act was not dealing with only the matters under Article 110(1), it could not have been passed as a money bill. In any event, D.Y. Chandrachud, J. held that the act, and the rules and regulations framed thereunder, disproportionately impaired the right to privacy, and were therefore unconstitutional.

5.	Young Indian Lawyers Association v. State of Kerala (2019)

In Young Indian Lawyers Association v. State of Kerala (2019),† a Constitution Bench of the court was confronted with a question relating to the constitutional right of the Sabrimala temple in Kerala to exclude women of a particular age from visiting and offering prayers in the temple. A majority of four judges held such a practice to be unconstitutional on the ground that, inter alia, such an exclusionary practice was a violation of the fundamental right of the women to freely practise their religion under Article 25(1). Malhotra, J. dissented, holding that the practice was constitutional, as the worshippers of the Sabrimala temple constituted a religious denomination that had a constitutionally protected freedom to manage their religious affairs under Article 26 of the Constitution.

6.	Kantaru Rajeevaru v. Indian Young Lawyers Association (2020)

In Kantaru Rajeevaru v. Indian Young Lawyers Association (2020),* the court was seized of a review petition challenging its earlier decision in Young Indian Lawyers Association (2019).† The majority judgment, authored by Gogoi, C.J., on behalf of himself and two other judges, held that as the Supreme Court dealt with numerous petitions challenging the unconstitutionality of various religious practices, it was appropriate to keep the review petition ‘pending’, and referred seven questions relating to the interplay between religious freedoms and other fundamental rights to a larger bench of the court.‡ Nariman, J., with D.Y. Chandrachud, J. concurring, dissented, holding that the scope of the review petition was limited to only ascertaining whether the court’s decision in Young Indian Lawyers Association was erroneous, in accordance with the provisions of Order XLVIII of the Supreme Court Rules, 2013, read with Order XLVII of the Civil Procedure Code, 1908. Finding that it was not so, Nariman, J. held that the review petitions ought to be dismissed. The judgment also contains an illuminating discussion on the context and reach of Article 144 of the Constitution of India, relating to the enforcement of Supreme Court judgments by all ‘authorities’.









CONCLUSION

Article 145(3) of the Constitution of India places the interpretation of the Constitution in the hands of a minimum of five learned judges of the Supreme Court of India. Article 145(5) states:


(5) No judgment and no such opinion shall be delivered by the Supreme Court save with the concurrence of a majority of judges present at the hearing of the case, but nothing in this clause shall be deemed to prevent a Judge who does not concur from delivering a dissenting judgment or opinion.



Alexander Hamilton’s ‘Paper No. 78’ in the The Federalist Papers* contains the oft-quoted passage on the ‘judiciary department’ of government as follows:


Whoever attentively considers the different departments of power must perceive, that, in a government in which they are separated from each other, the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them. The Executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.



‘Paper No. 78’ then goes on to state:


The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited Constitution, I understand one which contains certain specified exceptions to the legislative authority; such, for instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and the like. Limitations of this kind can be preserved in practice no other way than through the medium of courts of justice, whose duty it must be to declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular rights or privileges would amount to nothing.

It is far more rational to suppose, that the courts were designed to be an intermediate body between the people and the legislature, in order, among other things, to keep the latter within the limits assigned to their authority. The interpretation of the laws is the proper and peculiar province of the courts. A constitution is, in fact, and must be regarded by the judges, as a fundamental law. It therefore belongs to them to ascertain its meaning, as well as the meaning of any particular act proceeding from the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity ought, of course, to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the intention of the people to the intention of their agents.*



When a Supreme Court judge feels that the majority’s view in a particular case fails to keep the legislature or the executive within the limits assigned to them in the Constitution, he is justified, in Mark Antony’s words, in exclaiming, ‘O judgment! Thou art fled to brutish beasts. And men have lost their reason . . .’*

In other words, when the salt has lost its savour, wherewith shall it be salted? It is in this spirit, through an independent and fearless judiciary, that the Constitution is served by protecting David (the people of India) against Goliath (their elected representatives). The dissenting judge reminds the people of India that they are lost only for the time being—the judgment in dissent will hopefully awaken a future generation of judges from the comatose slumber that the dissenting judge sees that the majority have fallen into.

Quite apart from this high purpose of living up to a judge’s constitutional oath to preserve and protect the Constitution, even otherwise, the dissenting judge does much to stimulate all real students of the law to think for themselves. Sometimes, as in Union of India v. H.S. Dhillon (1971),† a scholarly treatise on the subject can even dispute the correctness of both majority and minority views, and arrive at a third view, which, in the author’s opinion, ought to be the view of the court.

All in all, the healthy functioning of a democracy would demand no less from the ‘judiciary department’.

Vive la difference!
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* Allan C. Hutchinson, Laughing at the Gods: Great Judges and How They Made the Common Law (Cambridge: Cambridge University Press, 2012), p. 15.

† Likewise, in the United States of America, Professor Mark Tushnet, in I Dissent—Great Opposing Opinions in Landmark Supreme Court Cases (Boston: Beacon Press, 2006), p. xxii, explained the omission of the dissenting opinions of Justice William O. Douglas from his personal selection of ‘great’ dissenters of the US Supreme Court. As noted in Chapter I, Douglas, J. was the US Supreme Court’s longest serving justice, and its most prolific dissenter, but Tushnet (supra) described Justice Douglas’s dissents as diminished not only by a ‘somewhat slapdash’ writing style, but more significantly, as ‘curiously time-bound’ (See also Andrew Lynch in Great Australian Dissents [Cambridge: Cambridge University Press, 2016], p. 9).

* Many great geniuses had completed their work on earth by this age. For instance, the great Adi Shankaracharya had not only expounded on ‘Advaita’ in several writings but had also travelled the length and breadth of India setting up four religious mathas, which continue till today, by the time he disappeared at this very age. Likewise, Wolfgang Amadeus Mozart, one of the greatest composers in Western classical music had, by age thirty-five, when he died, composed major works in for every genre of Western classical music, numbering, in all, about 600-odd extant works. Alexander the Great, after having wiped out the Persian Empire, and after having founded twenty-odd cities, had also completed his life’s work by this age.
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† Ibid., p. 556.

‡ (1972) 2 SCC 788. The minority judgment of Mathew, J. in Bennett Coleman (supra) is discussed later in this chapter.

* Ibid., paragraph 22.

† (1967) 2 SCR 631.

* Ibid., pp. 648–49.

† (1968) 3 SCR 41.

‡ (1966) 3 SCR 557.

§ Constitution (Fourth Amendment) Act, 1955.

* (1968) 3 SCR 41, pp. 80–82.

* Id., p. 89.

† (1971) 2 SCC 779.

* Ibid., paragraphs 128–32.

† Id., paragraphs 137–38.

* (1993) Supp. (4) SCC 500.

* Ibid., paragraph 19.

† Id., paragraph 18.

‡ Id., paragraph 26.

* H.M. Seervai Constitutional Law of India, Volume II (New Delhi: Universal Book Traders, 2002), pp. 2436–437.

† (1972) 2 SCC 788.

* 391 U.S. 367.

† (1962) 3 SCR 842.

* (1972) 2 SCC 788, paragraph 153.

* Ibid., paragraph 190.

† (2017) 4 SCC 449.

* (1974) 4 SCC 152.
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* (1973) 4 SCC 225.

* (1981) 2 SCR 1.

* Union of India v. Tulsiram Patel ([1985] 3 SCC 398, pp. 525–26), another minority judgment, this time by M.P. Thakkar, J., made the same complaint, going to the extent of stating that had there been a consultation among the judges, the learned judge may not have dissented at all.

* This aspect of the case was later commented upon by another five-judge-bench of the Supreme Court in Sanjeev Coke Manufacturing Company v. Bharat Coking Coal Ltd. ([1983] 1 SCR 1000). Here, in a bench presided over by P.N. Bhagwati, J., Chinnappa Reddy, J., speaking on behalf of the court, sarcastically held (on pages 1014–016): ‘We have some misgivings about the Minerva Mills decision despite its rare beauty and persuasive rhetoric. We confess the case has left us perplexed. In the first place, no question regarding the constitutional validity of Section 4 of the Constitution (Forty-second Amendment) Act, 1976, appears to have arisen for consideration in that case. The question was about the nationalization and take-over by the Central Government of a certain textile mill under the provisions of the Sick Textile Undertakings (Nationalization) Act, 1974. The validity of some of the provisions of that Act was impugned. The Act had been included in the Ninth Schedule to the Constitution by the Constitution (Thirty-ninth Amendment) Act, 1975. The validity of Article 31-B which provides immunity to the Acts and Regulations specified in the Ninth Schedule from attack based on inconsistency with the fundamental rights was challenged and that question, therefore, directly arose for consideration. The question was, however, not decided in the Minerva Mills case. Section 39 of the Sick Textile Undertakings (Nationalization) Act, 1974, had also declared that the Act was enacted for giving effect to the policy of the State towards securing the principles specified in clause (b) of Article 39 of the Constitution. Article 31-C of the Constitution which had been introduced into the Constitution by the Constitution (Twenty-fifth Amendment) Act, 1971, expressly provided that ‘notwithstanding anything contained in Article 13, no law giving effect to the policy of the State towards securing the principles specified in clause (b) or clause (c) of Article 39 shall be deemed to be void on the ground that it is inconsistent with, or takes away or abridges any of the rights conferred by Article 14, Article 19 or Article 31’. The Sick Textile Undertakings (Nationalization) Act, 1974, was passed, we may mention here, before the Constitution (Forty-second Amendment) Act came into force. In order, therefore, to challenge the provisions of the Sick Textile Undertakings (Nationalization) Act, 1974, on the ground of inconsistency or abridgement or taking away of the fundamental rights conferred by Article 14 or Article 19, it was necessary for the petitioners to challenge the constitutional validity of the Constitution (Twenty-fifth Amendment) Act, 1971, by which Article 31-C was first introduced into the Constitution. That, however, was not open to the petitioners because of the decision of this Court in Kesavananda Bharati’s case. It was so conceded to by the learned counsel who appeared for the petitioners in the Minerva Mills case. The counsel who appeared, however, chose to question the constitutional validity of Section 4 of the Constitution (Forty-second Amendment) Act, 1976, by which the immunity afforded by Article 31-C was extended by replacing the words ‘the principles specified in clause (b) or clause (c) of Article 39’ by the words ‘all or any of the principles laid down in Part IV’. No question regarding the constitutional validity of Section 4 of the Constitution (Forty-second Amendment) Act, 1976, arose for consideration in the case, firstly, because the immunity from attack given to a law giving effect to the policy of the State towards securing the principles specified in clause (b) or clause (c) of Article 39 was given by the Constitution (Twenty-fifth Amendment) Act, 1971, itself and secondly because the Sick Textile Undertakings (Nationalization) Act had been enacted before the Constitution (Forty-second Amendment) Act, 1976. Yet, counsel successfully persuaded the Court to go into the question of the validity of Section 4 of the Constitution (Forty-second Amendment) Act. An objection was raised before the Court by the learned Attorney-General that the Court should not concern itself with hypothetical or academic questions. The objection was overruled on the ground that the Forty-second Amendment was there for anyone to see and that the question raised was an important one dealing with not an ordinary law, but a constitutional amendment which had been brought into operation and which of its own force permitted the violations of certain freedoms through laws passed for certain purposes. We have serious reservations on the question whether it is open to a court to answer academic or hypothetical questions on such considerations, particularly so when serious constitutional issues are involved. We [the judges] are not authorized to make disembodied pronouncements on serious and cloudy issues of constitutional policy without battle lines being properly drawn. Judicial pronouncements cannot be immaculate legal conceptions. It is but right that no important point of law should be decided without a proper lis between parties properly ranged on either side and a crossing of the swords. We think it is inexpedient for the Supreme Court to delve into problems which do not arise and express opinion thereon.’

		Having so held, the learned judge then stated that his observations on Minerva Mills would itself be obiter inasmuch as (on p. 1017): ‘Thirdly, notwithstanding the strong reliance placed upon Minerva Mills by the learned counsel for the petitioners, we are not really concerned with the decision in that case since that is not the point at issue before us. What the Court held there was that Section 4 of the Constitution (Forty-second Amendment) Act was invalid. But we are not faced with that question here. We are concerned with the validity of the Constitution (Twenty-fifth Amendment) Act, 1971 and it was conceded before us, as it was conceded before the Bench in the Minerva Mills case that the Constitution (Twenty-fifth Amendment) Act is constitutionally valid’
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* Alexander Hamilton, ‘The Judiciary Department’, ‘The Federalist Papers: No. 78’, The Federalist Papers (New York: Mclean’s, 1788).

* Ibid.
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