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Chapter 1

Making and Remaking the World Anew

International Law and the Development Project

Ruth Buchanan, Luis Eslava, Caitlin Murphy, and Sundhya Pahuja

I. International Law and Development

‘International law and development’ is an emerging field of research and practice, but its scope is not yet well defined.1 Sometimes, it is taken to denote programmes, and their related norms, supported by international institutions directed towards human, environmental, or economic development. Or it can also be understood as a body of research and practice around multilateral or bilateral cooperation agreements involving development projects or reforms in developing nations. These two ways of understanding the relationship between international law and development have tended to mean that in disciplinary terms, the field is either located in particular normative subfields of public international law,2 or placed more or less neatly, under the banner of law and development.3

In contrast to these fairly narrow disciplinary ways of locating this emerging field, a different group of scholars and scholar-activists have come to understand ‘international law and development’ as an area of scholarship concerned with drawing out the wider connections between the projects and concepts of international law, and the projects and concepts of development. These are connections with a long history, intimately intertwined with broader projects of ordering at the global level. This body of scholarship has emerged as a result of historical and theoretical turns in both development studies and international legal scholarship. These are bodies of scholarship that chart the histories of these fields, from colonial times to today, as well as trace the close relationship between them across the international, transnational, and domestic levels.4 This more expansive reading of the interaction between international law and development is also a response to the intensification and diversification of international legal norms and institutional practices and the continuous expansion of the ‘development agenda’.5 As we see from many of contributions to this Handbook, the development agenda was once confined to questions of economic growth and modernisation, often centring on infrastructure. And yet development programmes and initiatives now aim to cover issues as varied as sexual and reproductive health, trade, taxation, technology, legal reform, work and gender, education, security, labour, the environment, and human behaviour. As a result of all of this, international law and development today can be understood as residing at the centre of various phenomena known as ‘globalisation’, ‘global law’, ‘global governance’, ‘global constitutionalism’, and ‘transitional’ justice, among others. It is this broader, historicised, multiscale, and interdisciplinary approach to the field that orients this volume.

The intertwined relationship between ‘development’, ‘law’, and the ‘international’ is rooted deeply in the formation of the contemporary world. Over the past seventy years, development and international law have become two of the most prominent secular languages through which ‘competing aspirations about a better world are articulated and put into practice’.6 They are each fields of discourse and practice that are also complex sites of contested and evolving meanings.7 Development, in particular, is often spoken of as a proxy for well-being or good governance.8 But both development and international law also function as promises—of inclusion, justice, and betterment—and as such, hold open a space in which a different, better world might be imagined.9

As a particular project of international institutions, development is a way of seeing, assessing, transforming, and imagining the world in relational terms. Here we are speaking of the interconnection between those who imagine—and are imagined by others—to be ‘developed’ and ‘developing’ respectively. In this relationship, development ideas, frameworks, and policies are designed to alter the material, social, and economic realities of some societies in order to close a presumptive ‘gap’ between them and those societies who have already ‘arrived’ at a ‘higher’ stage of advancement. These interventions are conducted in the name of creating in those developing and underdeveloped places, preferred models of social and economic organisation putatively embodied by the ‘developed’ world. As many scholars have argued over many decades now, this relational exercise was originally calibrated in terms of a relatively crude comparison between colonies and their metropoles.10 From the mid-twentieth century onwards, this became a comparison between newly independent nations and their more ‘advanced’ peers in the developed world.11 But while it has taken different forms over time, and constantly mutates, this imagined relation, or model, originates in the West and continues to be anchored by the twin objectives of civilisation and commerce,12 and in the binary of self and other.13

One can also observe that in a temporal register, development as a discourse posits the ‘present’ of wealthy, northern states as the ‘future’ of the developing world.14 This teleology reveals that development is a theory of social and economic change that masquerades as a universal history.15 This remains so even in the face of facts which reveal the telos to be fictional, if not mythic.16 So even as everyday life for the majority of people in the so-called advanced states becomes more difficult in material terms, and more divided in political terms,17 the framing of the developed world as the ‘future’ of everyone else persists in the language of development agencies. The effect of this teleology means that even though development interventions target national or ‘domestic’ factors, they are driven by a transcendent normative model that is imagined to be universally applicable to all ‘developing nations’, whatever their particular circumstances. Not only does the imagined (Western) standard provide a reference point against which developing states are measured; it also renders ‘developing states’ ostensibly comparable to each other. So, states as different as Tunisia and Turkey, or Malaysia and Malawi are somehow commensurable, or essentially the same in developmental terms.

As several chapters in this volume show us, this commensuration has tended to deradicalise, if not derail, endogenous initiatives to redefine development, or to pursue other forms of well-being. In the mid-twentieth century, for instance, many leaders in Latin America thought of development as an endeavour aimed at reducing the income and economic productivity gap between their peoples and territories and the rich ‘old world’. But although this had a more radical, redistributive inflection than what was to come for the development project, it still signalled an internationalised endeavour, which intervened locally, with an eye to what was happening somewhere else. The consequences of the Latin American embrace of a radical notion of development, with its double-edged sword of internationalisation are well documented.18

The maldistribution of global wealth and power with which the Latin American leaders were concerned back then continues, replicating colonial patterns in that region and across the so-called Global South in the present day. These global dynamics perpetuate uneven patterns of productivity, employment, and debt accumulation across the world. They expose some population groups to precarious labour conditions and deficient health, education and public services while enriching a small but increasingly more deterritorialised global minority. They also undermine global environmental conditions, making life increasingly difficult for those already facing economic and geographical challenges. We suggest that thinking about international law and development together can throw into relief the way that a disparate but still identifiable set of ideas, imaginaries, norms, and institutional practices related to law, development, and international governance are at the centre of the global dynamics that hold in place these profoundly unequal material conditions for both human and nonhuman life, threatening our future on the planet.

In this Handbook, we join ‘development’, ‘law’, and the ‘international’ together under the rubric of ‘international law and development’ to understand better both what these terms mean individually, as well as how they are joined in the making of our global present. We approach international law and development as a heuristic, or speculative formulation which serves as a provisional guide in the investigation of a problem. As such, it offers us a way to apprehend, investigate, and explain how ‘development’ and ‘law’, in their ‘international’ operation, have been, and continue to be, constantly involved in a specific, very powerful project of worldmaking.

By referring to international law and the development project like this, we mean to direct attention towards the particular ways in which the designers of development institutions and policies, and those who breathe life into those projects, imagine (whether consciously or not) the possible range of relations among states in the world and bring those imagined relations into being through their practices. That is, we are interested in attending to what we might call the ‘constitutive’ or worldmaking aspects of international law and development.19 Whether explicitly or implicitly, the chapters in this volume elucidate this in some way.

The practices of worldmaking described in these pages might be understood as taking place along two key dimensions or pathways. The first is jurisdictional—that is, those sites in which practices of authorisation bring a certain world order into being.20 We might think here of the World Bank and the International Monetary Fund (IMF)’s conditional lending practices, or of the way in which over the latter part of the twentieth century an expanding set of policy areas (agriculture, services, intellectual property (IP)) became subjected to the discipline of the international trading order through successive rounds of World Trade Organization (WTO) negotiations. A second pathway through which development institutions make the world is epistemic. That is, the production of knowledge for development is also simultaneously the process through which a particular world is actualised. The World Bank, again, in positioning itself as the ‘knowledge bank’ produces reports, research, data, and statistical analyses that shape and inform the policies of developing nations with reference to a particular vision of a global economic and social order.21 The Millennium Development Goals (MDGs) and their successor, the Sustainable Development Goals (SDGs), have also remade the project of development into a quantified exercise in global poverty reduction and sustainability through the selection of ‘measurable’ and ‘commensurate’ indicators for all countries in the world, leaving in place existing unequal economic relations between states and population groups.22

Worldmaking projects that seek to challenge these practices, forms of knowledge, and international hierarchies, and to imagine new forms of economic non-domination are possible and have been advanced by post-colonial states and their allies. We argue here though that the forms of worldmaking practiced by the development actors and institutions we are most familiar with—and which are largely the subject matter of this volume—are primarily associated with the perpetuation of the current unequal economic, social and environmental order, rather than an anti-colonial reimagining of the same.23 As Goodman wrote in 1978, ‘[w]orldmaking as we know it always starts from worlds already at hand’: the ‘making is a re-making’ of the interests of those who are in control of that process.24 The central proposition of the Handbook, then, is that international law and development is a worldmaking project of great consequence. If we are concerned about the conditions of the planet and the social and economic situation of vulnerable groups and their governments; if we are worried about global justice and international development; if we are interested in advancing other futures for all; if we want to make other worldmaking projects real, we must seek to understand how international law and development makes and unmakes our world.25 This introductory chapter, and the chapters that follow, aim to illuminate some of the myriad processes and dynamics at work within particular fields, institutions, and regions in this making and unmaking.

II. Navigating the Handbook

In what follows, we offer a framework for navigating the Handbook, and a brief overview of each of the chapters. While the chapters are organised conventionally, by topic, in our table of contents, in this navigational guide we have not followed that order. In what follows, we have grouped our introductions to the chapters in order to describe the relationship between ‘development’, ‘law’, and the ‘international’ from three different vantage points.

In the first group, we draw together the contributions which focus on projects aimed at using the national policies, laws, courts, and legal professionals of a developing country or region to bring about ‘development’. These projects, sometimes identified as ‘law and development’ interventions, have expanded over time as the development imaginary has expanded from an economic and infrastructural one, to a social, cultural, and environmental one, and as new developmental actors have appeared on the international scene. Alongside the expansion of the development imaginary—and of the authority of the development project—has been a commensurate expansion of the measures, rules, and institutions which exist in international law to track development and its effects. We include chapters which trace this expansion from the perspective of nations and regions that receive and/or generate these development imaginaries, programmes, and artefacts in this first group.

In the second group, we bring together a collection of chapters that focus on international practices and their effects. This includes technologies of international or global governance, as well as other practices which operate outside or beyond the boundaries of the nation state. Several of the chapters in this grouping take an institution (or group of institutions) as their subject (such as Bretton Woods or the United Nations (UN)), and can be read as institutional studies. In this chapter, though, our interest is in the worldmaking work that institutions do, rather than the institutions as such. These chapters reveal how ongoing and evolving practices of educating, tracking, observing, cultivating, nudging, disciplining—and, again, measuring—emanating from the international, function to cohere and enact the projects of international law and development.

The third group of chapters centres on how the concept of development might itself give coherence and meaning to the way we understand what both domestic and international ‘law’ should mean. This trick of development to stabilise and universalise particular meanings for historically plural concepts works in relation to myriad concepts of modernity. This third aspect could be thought of as ‘the secret life’ of international law and development.

A. Law and Development as a National Project

Development is most commonly understood as a historical process in which peoples and states ‘progress’ towards a better life. Primary responsibility for bringing it about rests with each individual ‘developing country’ or nation state. In different ways, each of the chapters in this section engages critically with this idea. We find direct and indirect explorations of what ‘national’ development might mean, and how we might understand its relationship to both domestic and international law. In the understanding that development is the task of the nation state, the role of international institutions is to help coordinate efforts to bring about ‘development’. What we soon see is that even when development is said to be a nationally governed and driven endeavour, it is always already an ‘international’ project, with specific sites of knowledge generation and reception. Many of the chapters in this section highlight this international dimension of the development project, and international law’s place in this multi-scalar and multi-situated puzzle.

For some, this begins with the project of state-making itself, the ways nation states exercise authority, and how such authority is challenged.26 Others focus on the anti-colonial promise of international institutions and the hopes for a better world in the decade of post-war decolonisation. For many, this seemed to be a moment of radical potential in which a long anti-colonial struggle could be followed by making the world anew. Many national governments from the South took up the idea of development, hoping, claiming, or asserting that development would be the wedge inserted into the inequalities wrought by imperialism, and the unequal effects of (imperial) international law. And yet, we see from many of the chapters gathered here, that development’s link to the ‘international’, as juridical, political, and economic formation, has proved to be stubbornly deradicalising.27

Some of the contributions we include in this section bypass or extend from decolonisation per se to focus on the decade of the 1970s and the collective action of that time as a moment offering some traction towards engaging a rival vision of international community. Several chapters engage the fallout from the debt crisis of that time, tracing the intensification of international intervention and austerity as they were actualised in the ‘national’ development practices of the 1980s and 1990s. This period is a visible precursor to some of the more chaotic and catastrophic elements of the present.28 Taken together, many of the chapters in this first group comprise an active project of ‘not forgetting’ about the struggles and projects that the contemporary international development project would obscure. Looking again at the specificities of alternative development models explored in the past, as well as their suppression, allows us to bring to the surface both the constructed and contested nature of the world around us, and the different roles played by different actors in shaping that world.

In his chapter, John Harrington explores the relationship between health and development. In his account, development and health are closely intertwined with each other as both central biopolitical projects of state activity, and as internationally directed projects of state-making. He takes the trio of health, development, and the state, and tells a story of the relationship between them in three (long) moments. The first is from imperial health to anti-colonial nationalism, the second is the rise and fall of state-led development in the 1970s. The third is the emergence of ‘global health governance’ out of the ruins of structurally adjusted states and the post-Washington consensus. In a pithy exegesis of ‘salvation, segregation and security’, Harrington sketches the centrality of the European and his well-being to colonial interventions around public health in the ‘tropics’. From here, he goes on to highlight the work of the ‘Intergovernmental Conference of Far Eastern Countries on Rural Hygiene’ held at Bandoeng in the Dutch East Indies, in 1937. In some senses, Harrington suggests that Bandoeng anticipated the more famous Bandung conference held nearly twenty years later. The legacies of this are double-sided, in part because the independent state’s authority was grounded in developmentalist approaches to ‘modern’ healthcare with consequences for Indigenous people and ethnic rivalries in new states. Harrington’s sketch of the health–development–state triad ends in the post-pandemic moment. In his account, despite neo-imperial governmentality currents, contemporary countermovements present possibilities to fight for a revival of the emancipatory dimensions of the Bandoeng/Bandung alliances.

Michael Fakhri and Titilayo Adebola also attend to contestation and nationally grounded development, but in a different mode. In their chapter, they trace the way that agriculture has historically been, and still is, entwined with both oppressive and emancipatory social processes. They describe the centrality of agriculture to the colonial projects authorised by civilisational discourses, as well as to post-Second World War development projects that privileged industrialisation. Specifically, in their chapter, Fakhri and Adebola trace debates around national and international food and agricultural policies in the context of three areas: food sovereignty, international trade, and IP rights in plants. Their goal is to reveal the rival understandings of law and the relationship between laws and distribution which are embedded in those domains. Fakhri and Adebola suggest that a key challenge for the contemporary moment will be the question of whether food and agriculture can be disentangled from developmentalist thinking, and whether property and income frameworks can be reconceived around notions of shared resources, care for the more-than-human world, and as part of lives lived in community with each other.

Florian Hoffmann and Danielle Rached also outline a story of struggle, this time over the shifting meaning and work of ‘human rights-based development’ (HRBD), and how that struggle relates to development policy and practice in Brazil. On one level, they describe a disconnect between the national and international lives of HRBD. On another, they reveal the way that gaps between those different experiences of HRBD have produced possibilities for counterhegemonic agency. To show this they tell three interwoven stories. One involves an account of the emergence of HRBD and the resignification of human rights in that institutional history. Parallel to this institutional story, they trace an intellectual trajectory of human rights as emblematic of the current international order, but also subject both to criticism and critique on multiple fronts. In the policy community the response has been to entrench technocratic decision-making and turn to quantification and measurement. In contrast, among scholars and activists, there has been a rejection of both human rights and development, in favour of degrowth, decolonisation, and post-developmentalism. The chapter uses the example of Brazil’s ‘structural cooperation in health’ to illustrate an initiative which does not take up the language of HRBD, but does use the language of human rights in the context of development, to ‘contest and reframe the terms of international cooperation’. This story is not straightforwardly emancipatory. Like several other chapters which draw out possibilities which lie in contestation, Hoffman and Rached use it to highlight how ‘rights and development’, and the complexities involved in their merger and joint circulation, ‘broaden the space for counterhegemonic agency and participatory experimentalism’.29

Not all national engagements with development have produced space for contestation. George Radics and Pablo Ciocchini examine how ‘tough on crime’ discourses, and their connection to developmental ambitions, have accompanied neoliberal restructuring and insecurity globally with pernicious effects. Their contribution traces the similarities and differences between ‘law and order’ policies in the Global North and the Global South. While law and order rhetoric has been problematic enough in the Global North, they argue that in the South these policies are experienced as what they call ‘chaos and order’. This is the result of multiple historical and contemporary factors particular to the South. Radics and Ciocchini argue that current penal populism can be traced to the ‘strategic use of open violence to impose order’ by colonial regimes.30 However, the privatisation and corporatisation visited upon states in the South after the debt crisis has reinflected that violence in particular ways. Focusing on Brazil and the Philippines they show, for example, how complex authoritarian political formations emerged after import substitution policies and rapid industrialisation, influenced by foreign intervention and the demands of global capital. Despite robust economic growth in both nations over past decades, ‘chaos and order’ has become more, rather than less entrenched. Their story shows us that ‘violence is not an obstacle for economic development in neoliberal terms, but on the contrary, essential in creating and sustaining economic opportunities’.31

Taxation is another area of national policymaking in which policy priorities generated by globalised development imperatives have had pernicious effects at the domestic level. Stewart and Nidumolu note that as states in the Global South have historically had access to lower tax revenues than Northern states, tax reform has become part of the wider law reform for development agenda, and at times, been part of the conditionalities attached to loans from the World Bank or the IMF. The idea that some states are ‘learning to tax’ has embedded within it, ‘assumptions about progress, economic development and technical knowledge’ that does not take into account the ‘very different contexts and trajectories of countries in an unequal global economy’.32 The chapter observes that Northern prosperity has historically relied on trade, investment, and value chains at the expense of the South. Globalisation largely did not affect Northern tax incomes based on this economic model but for the South, free trade policies often harmed tax potential. Stewart and Nidumolu discuss in this context, for example, the underbelly of ongoing imperatives of tax competition for successfully attracting investment, as well as the imperial origins of tax treaties that continue to benefit high-income capital-exporting countries despite certain efforts by the UN. They examine the recent focus on tax administration and attempts to target tax avoidance—yet note that even these most recent efforts have largely still not benefited many in the South.

The chapters gathered in this section so far have presented a sketch of the different ways in which states in the South (and to a lesser extent in the North) have taken up law and development projects over the previous decades. But if those chapters have impressed upon us its deep contradictions and wide implications, Helmut Aust and Alejandro Rodiles’s chapter reminds us that the actors and sites of international law and development are always shifting. Specifically, Aust and Rodiles turn their attention to cities, and their changing places in the international legal order and the development story.

Aust and Rodiles’s chapter traces how cities and local governments have become important sites of development and arenas for international development activities. At the heart of the chapter is a detailed description of competing models of ‘local’ development and the role of cities in development currently at play in the international order. The two main models examined in the chapter are the model based on the idea of ‘sustainable development’ on the one hand, and the model embodied by China’s Belt and Road Initiative on the other. The chapter shows how in different ways, each of these models, have in a sense ‘turned to the local’, putting into question, standard practices of development and approaches to international law. The turn to the local has been in many respects, in this sense, post-statist, soft-law oriented, and potentially more ‘bottom-up’. And yet Aust and Rodiles argue that any potential critical opening is being closed by neoliberal atomised responses to developmental failures or authoritarian impulses that clash with alternative visions of local development. Indeed, the ability of market logics to capture cities make them potentially new entry points for international interventions into states. As such, the city is always at risk of ‘losing its self-determination’ to the global. As Aust and Rodiles warn us, then, if we understand the city and development relation as a form of ‘international law from below’, it is one which is ‘not immune to the very same economic and political forces’ that mark projects of development.33

If thinking through the city helps us to understand how development constantly remakes itself in response to challenges, the next group of chapters helps us to analyse development not as monolithic, but with varied approaches and ties to particular places. Raza Saeed’s chapter shows the central role that South Asia has played in the formation and consolidation of ideas of development. It demonstrates that in this way the history of South Asia reflects the history of development and all the contradictions and devastation that comes with it. The chapter argues that within South Asia, the development paradigm effectively became a vehicle for the legitimation of the policies that were being implemented in its name, regardless of their substance. This resilience of the discourse of development in South Asia and beyond reveals development’s (secular) theological nature, which Saeed argues is the quality that also makes it immune to foundational critiques. The evident failures of the development paradigm in South Asia, a region victim to insidious forms of imperialism and destructive post-colonial developmental interventions, are even more apparent now, as climate change has deepened these trends.

Although both its critics and its advocates position China as a somewhat ‘distinct actor in the broad field of international (law and) development’,34 Kangle Zhang’s chapter argues to the contrary that the ‘Chinese model’ of development has been profoundly shaped by both international law and the international development project. The chapter provides an account of the particular way in which China has ‘audaciously reject[ed] the trapping of the new imperial international economic order’ and thus avoided the debt and dependency burdens accrued by other Global South states.35 The single-bank financial system and state-led development model (enabled by industrialisation with Soviet support) allowed China to follow a different path towards integration with the liberal international economic order. Even so, Zhang observes that key elements of the liberal development model, including support for competitive markets, freedom of contract and the protection of private property, have been actively embraced by the Chinese legal system. In recent years, as China has become an influential capital-exporting country, it too has sponsored large infrastructure projects including ports and pipelines under the auspices of its Belt and Road Initiative. To the extent that most of the benefits of these projects are accrued by Beijing, rather than the local communities in which they occur, the argument of the chapter is that as China has emerged as a powerful global economic actor, it benefits from the same model of unequal development that has generated so much wealth for the Global North in the past.

Helena Alviar and Lina Buchely’s chapter traces the debates in Latin America since the 1950s over contested ideas and models of development from both the left and the right. In the post-war era, a centrist developmentalism that prioritised state-led industrialisation and large-scale projects was influential in the region. This approach was inspired by Raúl Prebisch and other economists working at the UN Economic Commission on Latin America and the Caribbean (ECLAC). Progressive developmentalism, which Alviar and Buchely identify with the first wave of dependency theory, took up Prebisch’s analysis but presented a more radical, anti-colonial solution. However, the consolidation of a neoliberal global economic model in the 1990s did not exclude Latin America. The authors discuss a range of neoliberal reforms which have taken place in the region during this period, including the encouragement of foreign investment, the reduction of agricultural subsidies, cuts in public spending, and a focus on private property rights and land titling. Peru is perhaps the best illustration of the neoliberal turn in the region, and the authors point to the current extent of foreign concessions granted in the Indigenous lands of the Peruvian Amazon to illustrate the contested outcomes of this approach. More recent experiments with dependency theory, as in Bolivia and Ecuador, focus on redistribution, in particular of land and income, nationalisation of the mining economy, pluri-nationality and decentralisation. The chapter concludes by considering the variety of ways in which gender has been incorporated into the policy approaches of multilateral development institutions in the region, noting a similar prevalence of liberal approaches such as microfinance, albeit with some important counterpoints, particularly among policies advanced by Indigenous feminists.

Turning to the North, Gamze Erdem Türkelli’s chapter traces the colonial and Cold War origins of current EU-led development policies through to the present. The Rome Treaty, which established the common market in Europe also contemplated continuing special trading relationships between overseas countries and territories (OCT) (colonies and former colonies) and Europe. While all of the OCT countries that were listed in the Rome Treaty have long since become independent, Erdem Türkelli documents the ways these arrangements have had enduring impacts on Europe’s development relationship with the former colonial territories of its member states. These enduring effects can be observed in ongoing tied-aid arrangements and the current neoliberal and technocratic enmeshing of aid, trade, and investment. The chapter reviews a series of trade and investment treaties entered into by the EU, from the early Yaoundé Conventions (negotiated with African states formerly European colonial territories) to the four successive Lomé Conventions negotiated with the newly extended African, Caribbean, and Pacific countries. Erdem Türkelli shows how in the progression of these treaties, the objectives of poverty eradication and sustainable development have been increasingly combined with a focus on private sector investment and political concerns such as ‘managing’ (and curbing) migration to the EU. Erdem Türkelli concludes with a cautionary note, observing that EU-led development will face, in the coming years, pressures from member states struggling themselves with post-pandemic and climate crisis challenges, slowing economies, and internal right-wing populist movements.

Leila Brännström and Markus Gunneflo take this argument one step further. They examine the contradictions between radical and liberal economic policies in Sweden’s approach to development. Specifically, their chapter explores the contradictory way in which Sweden’s particular social democratic agenda, developed nationally during the interwar period, both engaged certain solidarities with the Non-Aligned newly independent nation states, but also held onto a firm commitment to the existent unequal structure of global capitalism on which its own welfare state project depended. For instance, the chapter asserts that Sweden’s marginal involvement in formal imperialism, its support for the New International Economic Order (NIEO), and even its ‘avowed anti-racism’,36 did not prevent successive governments from pursuing policies that protected Sweden’s economic and political position in a global order where it significantly benefited from liberalised trade and investment and US hegemony. While Sweden continues to allocate an ambitious 1% of its GDP towards foreign aid, the scope of its international development policies and their impact have also fundamentally changed in recent decades. They have moved from a focus on positive state transformation towards the maximisation of overall welfare, to the humanitarian objective of the alleviation of harms, often in conflict or post-conflict settings.

Finally in this group we include the contribution by Luis Eslava, Caitlin Murphy, and Sundhya Pahuja which contests accounts of the state per se, as a stable and isolated actor. This view of the state still underpins many development interventions and assumes that the developmental issue at stake is the capacity of an individual state to ensure the peace and prosperity of its people. This understanding naturalises long-standing global asymmetries around productive capacity and the unequal flow of resources between the ‘developed’ and the ‘developing’ world. At the same time, this static and homogeneous understanding forecloses our capacity to see the huge amount of work being done by international aspirations, norms, and institutional practices to hold ‘still’ that state. This work includes practices that discipline states and their people through direct top-down interventions or through internalised domestic developmental exercises. Conventional accounts of statehood also flatten and displace attempts by national and local governments and communities to secure substantive forms of autonomy or ‘sovereignty’. For heuristic purposes, the chapter takes up the lenses of ‘outside-in’ and ‘within’ to describe the dynamics and practices which discipline the state vis-à-vis the international order, and the idea of ‘inside-out’ to trace forms of resistance to state-making. The chapter illustrates both how the state has operated to stabilise the worldmaking work of international law and development as well as how it has become a focal point for intense contestation of rival internationalisms and other possible ways of living. The authors suggest that the concept of the developmental state, in its ‘old’ mid-twentieth-century form, as well as its ‘new’ shape after the 1980s and 1990s era of structural adjustment reforms, is a useful way to reckon with the ongoing and varied actualisation of these contested worldmaking encounters.

This first group of chapters, like this Handbook, does not intend to be ‘complete’. There are many other accounts of the way nation states—and regions—‘receive’, ‘rewrite’, and ‘send’ international law and development, that are not included, or yet to be written. Our aim in bringing together this group of contributions is to illustrate an element of international law and development’s work within the national and regional spheres. Our hope is that this will allow readers to understand afresh what may have been taken for granted; and to appreciate the particular contours of international law and development policies in various places.

B. International Institutions, Rationalities, and Technologies of Development

A second vantage point that this volume takes up is the examination of the ways in which the cohering of international law and development has unfolded through diverse, evolving, overlapping, and sometimes conflicting sets of rationalities and technologies, as embedded within international institutions. In one sense, ‘international institutions’ is an obvious term. But one could also define institutions broadly as ‘relatively enduring collections of rules and organised practices, embedded in structures of meaning and resources that are relatively invariant in the face of turnover of individuals’.37 This working definition is useful for our purposes, which focuses on the work that institutions do, rather than the study of institutions as such. In attending to institutions as stabilised practices, some of the chapters described in the following section start with an international institution (or agglomeration of institutions) such as the UN, the Bretton Woods institutions (BWIs) (IMF, World Bank), the international trade order, or the global economic order. Others start from a consideration of key practices or technologies, such as quantification or the ‘nudge’, that have played an important role in shaping international development as it operates in the world today. We have grouped them together in this section to focus attention on the ways in which patterned, overlapping, recurrent, and often contested norms and practices of international or global governance, have shaped the world of international law and development as we know it.

International organisations function as sites for the generation, implementation, and continual renovation of the international legal imaginaries that frame, justify, and legitimate the exercise of international authority.38 They are sites for the articulation and dissemination of rationalities (or norms) of governance. In turn, they also function as generators of governance practices or technologies. And, finally, because institutions endure, we can observe that the rationalities and practices that they generate are iterative. That is, ‘institutions are not static structures but relatively consistent reiterations of norms and practices’ which unfold over time.39 Although international institutions are often represented by, and notionally equated with, the monolithic building in which they are located (the World Bank building in Washington, DC, the UN Headquarters in Manhattan, the International Labour Organization (ILO) in Geneva), the edifice is a misleading metaphor for thinking about how institutions create and exercise authority. Rather, the exercise of institutional authority operates through ‘a complex assemblage made possible only by an extensive network of often heterogeneous and ill-fitting elements’.40 Institutions are often analysed in terms of their prevailing practices of governance. But those practices often coexist with other, residual practices (that may have been dominant in an earlier era) and new, or emergent, practices that have yet to become widely disseminated.41 This temporal complexity, the way in which institutions contain and combine practices generated at different points in time and for different purposes, is observed in many of the chapters we have gathered in this section.

Even as institutions are not easily reducible to unified sets of norms or practices, many international institutions are pivotal to the various projects to reform and improve, to make and remake, the world through ‘development’. As those projects themselves are constantly evolving and contested, the institutions become repositories of these ongoing contestations and sites for the observation of these unfolding dynamics. Or, as Guy Fiti Sinclair puts it in his chapter in this volume, ‘as the creatures and (increasingly) originators of international law, international organisations are potent instruments and sites of struggle over the meaning of development, its relationship to international law, and the potential of both for constructing a better world’.42 Most of the chapters summarised below include a chronology, or periodisation, of institutional norms and practices as they emerge, coalesce, are contested, compete with other norms and practices for relevance, and persist or are replaced.

Philipp Dann’s chapter on the law of international development provides one such periodisation, which might be read as a template for the chronologies that follow. The chapter posits that whether development is understood as primarily a technical practice or an epistemic project, law has played a key role in rationalising, legitimating, authorising, and implementing development through a variety of institutions at both the domestic and international levels. Dann locates the origins of the law of development in the 19th century, before its formal beginnings in the 1950s. Dann’s periodisation maps onto many others in the volume—noting that in response to the NIEO and the ‘oil crisis’, a ‘managerial’ turn can be discerned in the work of the law of development after 1975. Dann also highlights the struggles to challenge Western hegemony in this area, in particular movements towards pluralisation and contestation in the 1990s. A turn to reflexivity describes the law of development since about 2015, but this is distinct from earlier counter-hegemonic assertions as it is primarily guided by digital transformations. The chapter demonstrates that while ‘the law of development mirrors the changing dynamics of the global order’, it is also ‘a tool by which this order has been shaped, and may be reshaped’.43 Taking law and development as co-constituted and undergirded by parallel epistemological projects, Dann concludes with a plea for ongoing critical legal analysis of the field—a task which many if not most of the chapters which follow in the collection take up. The next few chapters summarised below lay the groundwork by providing an account of the core elements of the post-war international economic order, collectively understood as the institutions of international economic law. These are the chapters on the BWIs (Rado), the international trade order (Perrone), international investment (Sornarajah) and the global economic order (Alessandrini and Okonjo).

Robi Rado’s chapter on the BWIs introduces the reader to the two key international financial institutions (IFIs), created in the wake of the Second World War for purposes very different from the ones they currently serve. These two institutions—the International Monetary Fund and the World Bank—are typically cited as being central to the project of international development as key disseminators of a certain rationality that underpins dominant discourses of development, as well as through the reach of their lending practices. Rado’s chapter provides an account of the constitution and governance of these two institutions located in and controlled by economically powerful states in the Global North, as well as their exercise of authority through conditional lending primarily to states in the Global South. The ‘putative need to monitor state compliance with loan conditions’ is the grounds on which these institutions authorise their exercise of ‘surveillance’ over developing states, which in turn facilitates their production of knowledge about the Global South. While their constitutions preclude them from engaging in ‘political’ as opposed to ‘economic’ activities, Rado notes that the authority of these institutions to intervene in the domestic affairs of southern states has expanded over time. In particular, the scope of their activities was reoriented in the 1990s when ‘good governance’ became a key aspect of development orthodoxy. In an observation that is reinforced in several other chapters in this volume, Rado notes that ‘the BWI’s approach to the development project, and their claims to be acting apolitically, have nonetheless helped to ‘depoliticise’ political problems and served to explain why responsibility for solutions to these problems is handed over to technocratic experts’.44

Nicolás Perrone also examines the North/South dynamics at play in the constitution of the international economic order. Interrogating the effects of international trade law and practice on deindustrialisation in the South, his primary argument is that the laws and institutions that enabled capitalist industrialisation in North are, contrary to dominant narratives, not private property or freer trade, but colonial histories of extractive relations with resource rich countries in the periphery. The chapter explores the long-term and ongoing deleterious effects for Global South countries, of the constitution of the global economic and trading order according to the interests of the colonial state powers. Tracing import substitution and the North’s reaction to nationalisation or diversification of exports from the South, as well practices by the GATT, the NIEO, UNCTAD, and the creation of the WTO, Perrone outlines the continuities between the nineteenth-century and contemporary trade practices. The chapter demonstrates how international trade law, based on the fundamentally static notion of comparative advantage, has been consistently unable to deal with innovation coming from Global South countries. The chapter also highlights the profound transformation of the global production system during the 1980s and the arrival of neoliberalism. During this time, production based in specific countries, and the trade rules associated with it, were transformed into a decentralised system where the innovation-based, and capital-intensive elements of production remained in core countries, while low-skilled elements of production were outsourced to states in the Global South. ‘Free’ trade policies enabled this transformation, benefiting a new generation of local elites and further undermining the possibility of local industrialisation in developing nations.

The application of differential standards to rich states versus poor states is also at the core of the argument made by M. Sornarajah, in his chapter on the international law of investment. In his account, rules that unfairly advantage capital-exporting states at the expense of capital importing states are the basis of the international law on foreign investment. This is because the rules that protected investors were not applied to investment flowing into developed states. Economic development has been the stated justification for the (selective) maintenance of strong rules on the protection of foreign investment through international law. Sornarajah’s chapter draws an analogy between the justifications offered for the current investment regime—as necessary for economic development—and those of prior eras. In his account, imperial international law justified its subjugation of vast numbers of the peoples of Africa and Asia on the basis of the spurious argument that ‘these people’ needed to be brought to the standard of civilisation of the European imperial powers. In both instances, the application of international law to the benefit of wealthy states in the Global North is justified in terms of the alleged, but clearly unsubstantiated and fallacious, ‘benefits’ which putatively accrue from such rules to the poorer countries of the Global South.

The chapter by Donatella Alessandrini and Jeremmy Okonjo also affirms international law’s central role in the ‘civilising mission’ of the development project, as it has unfolded in the post-war era. They break this period down into four distinct phases. The focus of the chapter is on the way that international economic law and institutions have shaped post-colonial economic relations in a way that leaves little to no room for different political economic imaginaries or arrangements. Their analysis begins in the same place as Rado’s chapter: with the post-war constitution of the BWIs. From here, they go on to identify the consolidation of the neoliberal model which happened with the widespread implementation of structural adjustment policies by the BWIs in the 1990s. They go on to note the accelerated flows of capital facilitated by the expansion of the investment regime in the early 2000s, and finally observe that over the past decade, this financialisation of development has been accompanied and further facilitated by digitisation and technification. Contrary to claims that these technologies herald a ‘new dawn’ for development, the chapter argues that one can observe continuities with older ideas about the ‘science’ of development. Importantly, these ‘new’ technologies continue to consolidate the worldmaking influence of a particular approach to global economic governance that gives priority to the interests of capital at the expense of Global South states. In light of these consolidating tendencies, the authors underscore the necessity and urgency of making space both inside and outside the practice of international law and development for a plurality of alternative political and economic imaginaries.45

The chapter by Guy Sinclair interrogates the widespread assumption that the governance enacted by the UN is more benign than that of IFIs. Taking the broader view of institutions that we have articulated above, he provides a relational description of the UN, both accounting for its internal diversity and its porous boundaries with other international organisations. Like several others, this chapter also offers a periodisation, this time one which traces the impact of the UN on international law and development. His account begins with a foundational period of ‘embedded liberalism’ (1945–60) that linked development with peace and stability and, when confronted with decolonisation and the Cold War, began to link self-determination to development. His periodisation marks a period of expansion (1960–80) and the proliferation of agencies; through to crisis (1980–2000), where deregulation and structural adjustment appeared to usher in a period of triumphant neoliberalism and a weaker UN. The third phase is a ‘resurgence’ of development (2000–20) characterised by a discourse of sustainable development and post-Washington Consensus peacebuilding. He identifies the UN’s worldmaking effects as occurring along four dimensions. First, there is ‘a world of states’, in which there is significant overlap between ideas of modernity, development, and the nation state. Second, there is ‘a world of markets’, that continues to posit investment as a key development strategy. Third, there is a ‘world of numbers’ that quantifies knowledge production. Fourth, we see ‘a world of experts’ where, as he explains ‘technical specialists … wed their own expert authority to the legal–rational and delegated authority of the international organisations’.46 The chapter’s conclusion argues that, contrary to the story of the ‘better way’, UN agencies have worked in tandem with IFIs to create social ordering that is compatible with global capitalism.

In contrast with the foregoing ‘institutional’ chapters, the contribution by Vasuki Nesiah on the ‘parallel and intersecting’ paths of development and transitional justice provides a more detailed account of one of the key ‘rationalities’ that has served to justify and stabilise both regimes; that of ‘good governance’. Her account focuses on the post-Cold War moment when both fields converge on a very similar prescription of what good governance might entail, as well as on a similar identification of problems of ‘bad governance’ as emanating from local (rather than transnational or international) contexts and recent (as opposed to colonial) histories. The chapter illustrates how post-colonial and transitional states such as Chile and South Africa, in seeking to access the limited benefits of integration with the global economy, needed to ‘prove’ their good governance credentials, which in turn ‘required accepting this historically and geographically truncated framework of responsibility for development’. This limited and limiting frame has not gone without challenge, however. In the latter part of the chapter, Nesiah evocatively notes several recent developments in which social movements ‘speak back to the international public sphere’ by disrupting the ways in which development and transitional justice have been conventionally delimited, and instead, seek to ‘refram[e] the political imagination of both fields’ through ongoing struggles for accountability for colonial legacies.47

Amy Cohen and Andrew Lang illuminate both the rationalities and the technologies of the global trading order in their chapter on the history of the fair-trade project. The chapter traces fair trade from its origins in grassroots networks in the post-war order that sought to produce alternative forms of market exchange based on ethical considerations about how to distribute surplus and care for producers, to its ‘neoliberal turn’ which began in the 1980s. The chapter provides a detailed account of the ways in which fair-trade networks chose to ‘scale up’ both their markets and their impacts over time, through the formalisation of ethical values underpinning fair trade and ‘techniques of valuation’ such as standard-setting, auditing, certification, and labelling. These techniques, originally intended to express ‘imaginations for alternative market ordering’, proved to be compatible with large scale production and market competition between large corporations. Rather than setting in motion radical forms of cooperation, the widespread success of fair-trade certification and labelling schemes led to further ‘professionalisation’ and competition. With rich detail, Cohen and Lang’s chapter demonstrates then the ways in which ‘market-based governance techniques associated with fair-trade labels’ have become ‘quintessentially neoliberal governance techniques’.48 Their close study provides insight into the ways in which developmental neoliberalism constitutes social worlds through particular rationalities and techniques. They conclude by observing that efforts to produce, or restore, thicker versions of sociality and solidarity within the fair-trade movement continue to surface, noting in particular the recent efforts to re-radicalise fair trade through new social movements oriented around food sovereignty.

The chapter by Nina Araneta-Alana also traces the influence of neoliberalism on a politically contested field of international law and practice, that of climate finance. The chapter traces the multiple meanings of climate finance in international law over the last two decades, from the Rio Declaration to the Paris Agreement and current contests over ‘green economies’ and development. Araneta-Alana highlights how the apparent indeterminacy of this concept has been accompanied by the narrowing down of its actual interpretation in recent international climate law instruments and programmes. The chapter shows how original commitments by rich countries to directly transfer money to support developing countries’ efforts based on the principle of common but differentiated responsibilities has been replaced by the idea of ‘mobilising’ money, by both developed and developing countries, through a wide array of public and private financial instruments and debt. In Araneta-Alana’s account, recent developments have not only added to the burdens already experienced by developing countries, but they have functioned to undermine the aim of slowing the pace of climate change.

Sanya Samtani identifies a conflict within international law between different approaches to education and development, underpinned by distinct rationalities. The chapter clearly charts the differences between the human rights-based approach to education and development with the neoliberal, economic growth approach, which is embedded in the international trade and IP regimes. Samtani begins by mapping the human right to education in international treaty law, and uses the capabilities approach to explain the significant impact of access to materials on the right to be educated. Noting the substantial barriers to access that are created by international copyright law, Samtani observes that domestic copyright regimes can operate as sites in which these barriers might be resisted or reinforced. The chapter then provides an account of international law’s disciplining function through from the Berne Convention to TRIPS, including the modest ‘flexibilities’ implemented by the Marrakesh Treaty. The chapter concludes with two contrasting case studies from the Global South, highlighting the dynamics at play in the contestations over domestic copyright law. In South Africa, user-centric copyright reform faced substantial backlash from international IP lobby groups, while in the Delhi University Photocopying case,49 the courts took a ‘clear stand against multinational publishers by placing the emphasis on access to education despite the market’.50

The final three chapters summarised here are focused more tightly on what we have described above as practices, or technologies, of development. We include them here as they both complement and constitute the worldmaking effects of the institutions we have already discussed. Likely the most widespread and influential of the technologies deployed by development institutions is quantification. The chapter on measurement, by Ruth Buchanan and Caitlin Murphy, examines the ways that practices of measuring and comparing have become the necessary mechanisms by which states are incorporated into the world that is being made by development institutions. The chapter provides a detailed account of the constitutive work of measurement, which the authors define as the way measurement ‘shapes the objects it purports merely to be observing’ across a variety of sites.51 The second half of the chapter provides a more granular account of how statistics are generated in order to populate the very ambitious ‘Global Indicator Framework’ for the SDGs. In its account of ‘Worldview’, a program in which high-resolution satellite imagery produced by space agencies such as NASA becomes a vehicle for meeting the challenge of populating the Global Indicator Framework with data, the chapter documents a turn from public, state-generated and transparent sources of information that predominated in the MDG era, to a more privatised, opaque source located in the Global North. The very literal turn to ‘top-down’ sources of data documented in this one illustrative technical example of the transition from the MDG to the SDG indicator regimes stands in contrast to dominant development narratives, which describe the SDG process as more consultative and inclusive than the MDGs.

The chapter by Elise Klein traces the long history of behaviouralism in development policymaking and offers an analysis of its productive effects. Klein observes that the use of behavioural technologies as policy interventions operate as a way of making things ‘technical’, effectively depoliticising both the framing of the issue and the proposed intervention. She provides an account of the co-constitutive histories of behaviour and international law and development, from late-nineteenth-century colonial psychiatry, through the Truman Declaration and the reorientation of the World Bank in the 1970s towards a poverty reduction approach, which made the ‘poor’ a group of people who could be ‘targeted for improvement’. The World Bank’s 2015 World Development Report ‘Mind, Society, Behaviour’ continues this approach, and Klein highlights an illustrative case from the Report in which films that promote ‘goal setting’ are distributed in Ethiopia in order to counter what is described as the ‘fatalistic aspirations’ of particular Ethiopian families (and thereby improve their socio-economic position). The widespread use of neopaternal ‘nudges’ in ways that seek to promote market-consistent behaviour is another example of a behavourialist approach to development policymaking, that operates to decontextualise and depoliticise the present, erasing the entwined effects of racialisation and colonialism on development. The chapter reveals the multiple political problems of behaviouralist approaches, including the promotion of a form of individualisation that aims to invisibilise resistance and a stated technical neutrality that is highly entangled with the coloniality of knowledge and productive of specific forms of power.

As with many of the chapters in this volume, Serena Natile contextualises her overview of new technologies within longer colonial histories. She argues that the uncritical embrace of technology for development without an account of its history tends to perpetuate its role in global maldistribution. In her chapter, Natile documents how various proposals advanced as part of the NIEO, challenged Northern states and multinational corporations’ exclusive benefit from the development of new technologies that displaced more collective possibilities. The rejection of the NIEO proposals and the implementation of the GATT, followed by the WTO, and its TRIPS agreement, ushered in a neoliberal approach which severely limited the ability of states in the Global South to benefit from technology transfers. Natile highlights the ways in which after the 2000s, information and communication technologies (ICTs) were embraced as powerful tools for poverty reduction and as a way to empower individuals at the grassroots without addressing the need for structural change. This contradiction, between the way in which these technologies are presented as bottom-up instruments of development that serve to empower the grassroots, and the ways that these networks continue to be governed and controlled by multinationals and international institutions, is a central theme of the chapter. Its final section examines the growing role of data in the post-2015 era. Here Natile highlights the vulnerabilities that can be exacerbated by the aggressive embrace of policies of ‘digital inclusion’, especially when inclusion is facilitated primarily by private sector actors driven by values such as efficiency and predictability, rather than public sector values such as privacy, human rights, or social welfare. While it is crucial to harness emerging technologies in order to improve the welfare of those in the Global South, the chapter makes it clear that ICTs are no panacea for development, particularly in the current context.

Broadening the analysis well beyond the usual consideration of the post-Second Word War era, this group of chapters contextualise development institutions in relation to the long history of imperialisms. Read together, they also (re)affirm that the work of international institutions does not merely intervene in events already unfolding on the ground, but, rather, participates in the ongoing process of ‘making up’ actors and institutions. For example, Sinclair identifies certain kinds of states, markets, numbers and experts as the products or effects of the activities of the UN. Buchanan and Murphy explain how the process of producing quantified knowledge about states creates a world in which states are progressing, or not, in ways that are rendered comparable. It is this ‘bringing forth’ that we identify as the ‘worldmaking effects’ of the development projects of international institutions. While neoliberal hegemony is affirmed by many of the chapters in this section, several authors (Cohen and Lang, and Nesiah) remind us that hegemony is never final or fully stable, and that meanings and practices always remain open to political contestation. A number of chapters in the next section also take up the urgent question of resistance to conventional development thinking and document efforts to re-radicalise and resituate both discourse and practice.

C. The Secret Life of International Law and Development

The final aspect of (law and) development as worldmaking we want to draw out is what we have called the ‘secret life’ of development and its relation to international law. Looking for development’s ‘secret life’ is a way of reading texts from the development project and beyond which redirects our focus away from all of the many institutions and activities gathered under the banner of development. Instead, it invites us to think about how ‘development’ as an idea shapes the way we understand what the world ‘is’, and what we imagine it ‘should’ be.52 In other words, we are talking about ‘developmentalism’ as a certain way of understanding the world with real effects. This way of understanding tells a story about the world that claims to be a historical account. In this story, different ways of life are reorganised through narrative into a single trajectory. Implicitly, this narrative seeks to tell one single story which unites all people, or to produce a universal history and therefore a (singular) universal international law.53 But although the trajectory is putatively ‘historical’, it is not grounded in history. Such ways of understanding are sometimes described as being underpinned by ‘stadial’ theories which explain differences between coeval (or simultaneously existing) societies by positing that different societies have reached different stages of development. In other words, peoples who live in very different ways are not actually ‘different’ or incommensurable with each other, but are the same, but simply located at different points in the same journey. From within a developmentalist world view, certain ways of life which exist today, are said to be of the past, or to represent an ‘earlier’ stage of development, because their characteristics are measured against other ways of life which are said to be in the ‘now’, the present, or even in the future. Similarly, alternative forms of development are depicted as ineffectual and/or unrealistic.

So, when we talk about ‘primitive’, ‘customary’, ‘traditional’, or ‘underdeveloped’ societies in contrast to ‘modern’ or ‘developed’ societies as though this were fact rather than interpretation, we are taking incommensurable ways of life and reorganising them as dots on one single line. In this way, radical difference—or rival traditions—are arranged into a temporalised hierarchy. This hierarchy does different kinds of work. One aspect of this work is to authorise intervention into ‘less developed’ societies in order to ‘develop’, ‘help’, or ‘save’ them. Many authors in the volume engage with this feature of the development story, unpicking the continuities between this kind of intervention and the older, ‘civilising mission’. Another aspect of this narrative though, is to shore up the claim to universality for particular forms of life, including particular legal forms. In other words, in order to make the claim that particular European legal forms are ‘law’ ‘properly so called’, and other forms of law are simply ‘tradition’ or ‘custom’, or impossible normative orders, with the attendant effects on land claims and so on that this carries, a simultaneous claim has to be made and sustained that these European forms of law are somehow innately superior, and not just victorious through force or violence having been exercised successfully by the stronger or wealthier group. This is what the development story, and the hierarchies it holds in place, do, hence its ‘secret life’. Jennifer Beard calls this secret life, ‘the normative power of development’.54 Beard’s work on development and its relation to early Christian thought was the original inspiration for this line of enquiry. She elaborates it most fully in her ground-breaking book, The Political Economy of Desire.

In the chapter offered in this volume, Beard sketches a genealogy of the idea of charity to help us better understand the normative power of development. She explains that the English term ‘charity’ is deeply embedded in a self-consciously ‘Western tradition’ underpinned by notions of human dignity and fulfilment; in this way, both historically related and structurally analogous to ‘development’. These putatively ‘human’ values lend each term a seemingly universal force that carries them across time, beyond the West; encouraging us to imagine that we know what all people have in common. Beard excavates this universalising imaginary in the literature on the law of charity, where it is often remarked that all great societies have established mechanisms to formalise, authorise, and encourage the voluntary choice to do good and to relieve those who are economically and socially disadvantaged. In the Western variant, however, charity—like development—and the values that underpin them also travel with narratives of the duty wrought by putative superiority, like the ‘White Man’s burden’.55 These narratives, with deep links to private property rights, imperialism,56 and industrial and moral notions of superiority and cultural racism, also work to make sense of practices—often violent—directed towards the ‘bringing of civilisation’ into the hearts of Others.57 Beard’s chapter demonstrates the value in exploring charity’s historical specificity,58 as one means of understanding the contemporary relationship between ‘Western traditions’, of law and other concepts of betterment and the good, including development.59

Shane Chalmers’s chapter is a compelling complement to Beard’s chapter on charity. He takes up another (legal) concept of the good, this time in the shape of the rule of law. Chalmers’s chapter does not seek to exalt the value of the rule of law, describe it as a virtue, promote it for economic, governance or justice ends, nor explain how to implement rule-of-law projects. Instead, Chalmers shows us a different face of rule-of-law projects and practices by linking political economy to the critique of modernity. In his chapter, Chalmers traces the billion-dollar industry which has been generated by the ‘rule of law’ as an international development project, in order to reveal what he (following Peter Fitzpatrick) calls its ‘mythological’ nature. Chalmers undertakes his enquiry through a close examination of reports and materials produced by the UN and by the World Justice Project. Specifically, he traces the attitude of those entities to the ‘messy’, but crucial existence of plural laws in the places in which they intervene. He observes that legal pluralism produced by rule-of-law initiatives can actually work to deny plural legal orders through a strategy of ‘localisation’—displacing non-Western forms of law and downgrading their authority all over again. When rule-of-law projects ‘fail’, as transplants often do, or produce perverse effects,60 the racialised mythology underpinning the authority and virtue claim of the rule of law works to (re)locate blame for the failure in the developmental subjects, and to authorise an expansion of the universalising project.

If reading Beard and Chalmers invites us to wonder whether one secret of development’s secret life is race, Modiri’s chapter leaves us in no doubt. In his chapter, Modiri offers an account of development as ‘an essentially racialised concept’.61 He goes beyond an argument that race and development are ‘interrelated in the entrenchment of the international political and legal order’, to argue that race is a founding and foundational concept in historical and contemporary asymmetries of global power. Modiri reveals that discourses of development both ‘address’ and disavow race, in a way that reminds us of Chalmers’s account of the way that rule-of-law stories both address and disavow legal plurality. For Modiri, race ultimately ‘subverts development as a key process and promise of international law’.62 As well as presenting a powerful and provocative argument, Modiri’s chapter is instructive in its method. He takes two texts of ‘oppositional literature’, by Rodney and Lowe, and reads those texts closely with a view to drawing out the resources they offer for his task. At the same time as he presents a close reading of those texts, he uses them as heuristics, putting them to work in the reading of ‘key’ texts on white supremacy and racial vernaculars. He concludes with a reading of another text, an essay by the Jamaican writer, Sylvia Wynter. This essay provokes the question of whether for ‘Black Africa’, the only course is to ‘get rid of the concept of development altogether’.63 Whether readers are convinced that development maintains some emancipatory potential, or already have an elaborated critique of the project, it is hard to overstate the force and importance of this chapter for understanding the world that international law and development makes, and its differential effects on racialised peoples.

Similarly confronting, and as critical for understanding the worldmaking power of development and its differential effects for different peoples is Beverley Jacobs and Jeffery Hewitt’s chapter on Indigeneity. Their chapter sheds light on the way that colonisation, land appropriation, and genocidal practices in the colonies—including settler colonies like Canada, Australia, and the United States—were effected through violence and relied for their legitimacy on the civilisational narratives to which the development concept is heir. This legitimisation happened in large measure through the assertion that Indigenous people were ‘savages’ who had no law. This assertion required the negation and displacement of rich and complex traditions of Indigenous law, including Indigenous international laws. Specifically, Jacobs and Hewitt trace the settler state’s continued reliance on the doctrine of discovery for its clams to sovereignty and resources. They describe the Haudenosaunee Confederacy’s legal and diplomatic practices with Cree and Anishinaabe nations, including wampum, to show that Indigenous practices of international law continue. They consider too, the participation of First Nations in practices of ‘European’ international law. These lawful practices continue despite the Canadian state’s attempt to deny them, dishonour its treaty obligations, and engage in violent practices of assimilation. In essence, the authors ‘offer a recalibration of the understanding of international law as being solely the purview of European legal frameworks’.64 Development, and developmentalist narratives in rich states, continue to operate to displace and deny the existence and vitality of Indigenous laws, including Indigenous international laws, and to appropriate Indigenous knowledge for commercial ends. Despite this, the laws, knowledge, and peoples continue. This powerful chapter is a salutary reminder of both the hubris and limits of the development project.

The chapter by Roger Merino on sovereignty and plurinationalism is usefully read alongside Jacobs and Hewitt. Merino considers the transformative potential of Indigenous resistance to nation state-based sovereignty claims, particularly as they have taken shape in Latin America. The chapter offers an overview of the relation between exclusion and recognition of Indigenous people within the colonial state project, over the long term. He traces a history of terra nullius, assimilation projects, Indigenous social movements, and struggles for autonomy and plurinationalism as constitutive practices that are remaking sovereignty in distinct ways, depending on the location. The chapter considers the promise of the particular instantiations of ‘plurinationalism’ and ‘buen vivir’ as an alternative model of development in twenty-first-century Bolivian and Ecuadorian state formations, as well as the tensions, with ongoing resource extraction on the European developmentalist state model, that have accompanied this project.

Although not necessarily articulated as such, the chapters grouped in this section have so far revealed the place of developmentalism in the continuation of imperial practices through its structural place in how we ‘know’ things. In different ways, the chapters have described what we might call the theological structure of development. What this means is that although we have putatively become ‘secular’, or removed god from the question of ‘knowledge’, we have not removed the theological structure of (Western) thought in which an external transcendent referent works to secure ‘knowledge’.65 When god died, man replaced him with reason. Later, other concepts worked to secure the putative objectivity of concepts. But the need for a placeholder did not disappear. Development is one such placeholder, which operates in a transcendent or god-like position, somehow exterior to human concepts, which by virtue of its putative exteriority, it may then make stable, or secure. So, when we talk about the ‘elements’, or ‘building blocks’ of our ‘world’, such as the state, the law, the economy, society, scientific knowledge, or ‘basic’ categories like gender, or foundational institutions like ‘property’ or ‘rights’, and fold them into international interventions, we are claiming authority for particular versions of those ‘elements’ as though they were universal. This claim to universality is held in place by the narrative of development.

Gina Heathcote and Olivia Lwabukuna engage in a critical enquiry in relation to such putatively universal knowledge about gender and sexuality. They first offer a sustained analysis of how particular understandings of gender and sexuality are carried and actualised in the international development project. Then, in a case study of a land reform project in Tanzania, they contrast this with the rival knowledges visible in a particular local encounter between law and development and local life and knowledge. Without constructing a binary between the global and the local, the authors draw on transnational feminist approaches to trace power as it criss-crosses scales and jurisdictional forms. Heathcote and Lwabukuna trace how gendered assumptions contribute to stabilising liberal and rights-based conceptions of gender and sexuality, as well as legitimising foreign legal regimes of land and property. Again, the heirarchisation of laws through an idea of positive state law as ‘developed’ and other laws as ‘custom’ or ‘less-than-law’, is a key technology at work here. In their argument, in order to ‘undo’ the status quo of gender within international law and development, rival knowledges—and rival laws—are the key. This redescription of the ‘underdeveloped’ as knowledge producers with their own laws, their own histories and experience important to understanding how to live in a time and place resonates with other chapters grouped in this section.

Doris Buss takes up the challenge of the methodological shifts needed to displace the ‘universals’ stabilised by the international law and development project. In her chapter, she draws on anonymised but detailed conversations with ‘Esther’, a woman mine worker at the Matanda mine in Western Kenya in order to help her (Buss), interrogate forms of dominant thinking in development interventions and colonial administration as they relate to highly politicised ideas about women and the family. She traces the centrality of family and gender to imperial projects. In her argument, these categories worked at the immediate level to authorise interventions into local marriage practices in the name of protection. They also worked at the inter/national level to naturalise the violence of European rule by making available, the working metaphor of a ‘family’ stewarded by a benevolent patriarch. Buss critically retraces feminist accounts of development studies, including progressive liberal inclusion narratives, institutional engagements with the Beijing conference, and post-Washington Consensus accounts of female entrepreneurship. She draws out the way that the recent uptake of activist law reform efforts by development institutions narrow empowerment for women to facilitating labour in a formal market economy. Her conversations with Esther show clearly that women are economic actors, and—or but—they usually work outside state law, in a zone categorised as ‘informal’ by the development project. This is a categorisation which meets the category of ‘gender’ with its own effects.

Work, as Diamond Ashiagbor and Kerry Rittich put it, ‘is the context in which people are most likely to directly experience the transformations wrought by processes of development’.66 Their chapter approaches the question of labour and development through the ideas of ‘informal’ versus ‘formal’ work. They offer us an account of ‘work’ in the development story through a rich description of the spread of waged labour, as well as of the way labour law engages a particular conception of work which is often disconnected from the nature and organisation of work—and life—in most countries in the Global South. In the background of their account is the explicitly invoked but still largely unexplored terrain of the colonial entanglements of labour law. As the chapter notes, the ‘development’ of the Global North was made possible by extracting raw materials from the Global South and by producing commodified labour within colonies. Against this colonial canvass, the chapter provides a historical and theoretical account of the phases of the shifting developmental orthodoxies in the post war period, from import substitution to export-led growth. The chapter argues that labour’s current predicament is rooted in the disparate treatment in the new development orthodoxy, of labour market institutions, on the one hand, and the private sector and ownership, on the other. The latter is accorded privileged treatment as the vital carrier of economic growth. At the same time, increased numbers of women and poor people must be drawn into the labour market. The chapter proposes that starting with an alternative conception of work, attending to the perspective of the workers themselves, as well as to longer histories of racial capitalism, might begin to push back against this unhelpful dichotomy and broaden the horizons of labour law in the development context.

A central element of the secret life of development is the idea of economic growth. Since the invention of GDP, measures of national economic growth have operated to secure the hierarchy of states that the development project depends on.67 This theological placing has hindered attempts to displace it, even in the face of the ecological destruction and social dislocation the obsession with growth has caused. ‘Sustainable development’ emerged as the institutional response to the undeniably disastrous environmental consequences of ‘development’. Usha Natarajan’s chapter traces the emergence and history of the concept and its life across different fields, including the international development and climate law regimes. She shows us that institutional versions of sustainable development have not and cannot make development sustainable without fundamentally reckoning with the putative imperative of infinite economic growth. In her argument, sustainable development as it stands functions as a way for development to remake itself—and to sustain growth—without any fundamental reckoning about how underdevelopment and unsustainability are made. The challenge is not to palliate ‘emergencies’ while promoting business as usual. Instead, the task is ‘to understand the role of law and institutions in structuring unsustainable development and to reconfigure these laws and institutions accordingly’.68 And yet, we are not without resources and imaginaries in the world for those who would live differently. The irony—and challenge for the scholar of international law and development—is that these resources and imaginaries are held—and offered—by those regarded by the development project as ‘primitive’, underdeveloped, and most in need of ‘modernisation’.

Alex Dela Cruz’s chapter also takes up the notion of economic growth, this time in relation to oceans. Like Natarajan, Dela Cruz is insistent on the importance of attending to how law structures and permits harmful environmental practices, rather than taking the world as given and asking how law can fix it. His immediate concern is ‘futural visions’ of the ocean. In his account, the ‘future ocean’ as we might call it, operates as a screen for the projection of global institutional desires about development. His argument is that ideas about development play an important role in shaping legal accounts of the ocean, and that the ocean is increasingly figuring in accounts of development. This mutuality is shaped around growth and modernisation. His starting point is Seabed 2030, a key initiative of the UN’s Ocean Decade, which aims to produce a complete, public map of the ocean floor by 2030. Dela Cruz’s analysis includes corporate funding of scientific projects, and the International Seabed Authority’s regulatory progress towards a Mining Code. Both of these aspects are obscured in the Ocean Decade’s promotional materials. Billed as promoting ‘The Science We Need for the Ocean We Want’, the Ocean Decade in Dela Cruz’s reading can be linked to previous instances of the claim that more ocean science, or better scientific understanding in general, is important for, and causally will produce economic growth. And yet this repetition, and idealisation of the oceans as a ‘site of human endeavour, a final frontier, and a resource waiting to be “known” better, so that it might be used better in the future’, has been accompanied by extreme environmental degradation.69 For him, the idea that the ocean holds the promise of ‘sustainable development’ holds only the certainty of more environmental degradation.

If Dela Cruz is concerned with the way that law and development transform the ocean, Priya Gupta seeks to reveal the transformation of land into ‘property’ through law. In her chapter, she critically analyses property ‘reforms’ in the name of ‘economic development’, tracing the way multiple relations with land are commodified into property to support financial capitalism and private forms of governance. For Gupta, ‘property’ is not a thing—and not even a national legal arrangement—but a set of global practices which bring land into law, and which then allow that land and other resources to be governed, by those who hold ‘legal’ authority. She tells a historical and jurisprudential story to reveal how property makes land ‘legible’ to law and markets through ‘formalisation’. This process owes much to the development thinking of Walt W. Rostow and later Hernando de Soto. Process of formalisation are also related to Cold War interventions, and ‘democracy, rule of law and constitution-making’ development packages. Gupta also attends to critiques from the leaders and thinkers behind calls for the NIEO. She briefly draws out the alternative models of development that were put forward with alternative conceptions of property. In her story, like so many others, these radical reimaginings of development and its building blocks were displaced by the ascendancy of the Washington Consensus. That alliance between the IFIs, the United States, and other wealthy Western states’ development establishments was dedicated to increasing the capacity of foreign investors to decide the fate of much land and many people. She (re)locates this orthodoxy in historical context, drawing links to colonialism and slavery and their roots in racial capitalism. In her argument, the ‘secret life’ of development, manifests in the way that the property-development nexus is sustained and expanded through a powerful mythology, of the sanctity of growth as progress. In an intuition shared by many of the authors gathered here, Gupta shows us that this mythic operation conceals the operation of power. In this concealment, the project of development, conducted in the name of the betterment of the poor, serves only to enhance the wealth of the rich.

The chapters we have described above are in a sense, all engaged with revealing development’s secret life, and the work it does to secure a particular meaning for certain legal forms, concepts, and ideas. These ideas form the basis for transformative internationalised interventions. These interventions may have a variety of effects, but almost invariably shape the possibilities for what life can be in, and as we have already seen, they are also frequently contested. In this last group of chapters, we’ve included those which bring to the surface, the resistances, rivalries, contestations, and reimaginings which run alongside the worldmaking project we have been describing. In different ways, these chapters offer critical intellectual and methodological resources to practice international law and development otherwise, whether as a scholar, activist, or development worker.

In their chapter on Africa as a ‘theatre’ of law and development, Obiora Okafor and Maxwel Miyawa seek to draw our attention to African innovations in knowledge generation about and around development. They begin by engaging with development as both fictionalised drama (the labels, representations, and images associated with the development project) and real-life drama (the praxis by which those images are operationalised). Starting from the observation that international law and development has conventionally operated in Africa as a neocolonial practice of tutelage, the first part of the chapter notes that development takes the form of a ‘tacit, yet manipulative, control dynamic in which development institutions enlist the aid of international laws norms, language, doctrines, and precepts to enculturate African states into that dominant way of seeing the world’. This has the effect of limiting the opportunities within the African theatre for doing things otherwise.70 Having sketched out this hierarchical and highly constrained context, the chapter goes on to consider African practices of law and development. Okafor and Miyawa document a series of illustrative examples of African counter-discourses including African socialism, the NIEO, the right to development, norms of solidarity and regionalism, and the mobilisation of social movements across the continent which are protesting the neoliberal reforms promoted by international development institutions. The work of the many distinguished jurists and public intellectuals cited and discussed in the chapter underscores the argument that ideas and practice generated in Africa historically interacted and combined to challenge the conventional international law and development knowledge(s) and praxis. The authors conclude with a call for more research in this area, noting that African innovations in knowledge generation, policy practices, and resistance to conventional development models ‘need to be better understood and factored in’ to contemporary debates on international law and development.71

In their chapter, Rebecca Monson, Keith Camacho, and Joseph Foukona engage anti-hegemonic political movements and artistic practices of resistance that are grounded in land, sea, and skyscapes to challenge the colonial and developmentalist tropes which purport to authorise the international ‘governance’ of the Pacific. To do this, they build on a critical account of the tropes used by development actors which characterise the Pacific as a series of ‘small, underdeveloped, vulnerable islands’ in a large ocean. Despite the immense heterogeneity of the Pacific, the flattening discourses of ‘distant’ and ‘lawless’ societies, vulnerable to transnational crime, have been used to authorise ‘protective’ state-building and border securitisation interventions for many years. The authors trace distinct flows of aid from colonial metropoles, and highlight the ‘enduring, racialised geography of the region’ that reconstructs islands as ‘peripheral to modernity’.72 In a familiar story by now, they argue that this temporally arranged hierarchy has enabled, and continues to enable the enclosure and exploitation of land, resources, and labour. Gender returns as an operative practice of categorisation too. The authors show us how, in the gendered narratives of aid donors, Indigenous traditions are reconfigured as responsible for gender-based subordination. In that story which reminds us of earlier chapters, only the aid donors’ entrepreneurship is narrated as the proper location of empowerment. They conclude with a sobering injunction not only to development workers, but to researchers too, to be mindful of the potentially extractive quality of even critical scholarly engagements.

Ugo Mattei and Margot Salomon highlight the central role of international law in transforming the commons into capital—a process that has taken place since the emergence of the modern economic and political order in the seventeenth century and, even earlier, with the transition from nomadic to sedentary societies. The first part of the chapter traces the agricultural transformation that institutionalised and centralised property accumulation, highlighting private property’s central role in creating landless peasants who were ‘forced to urbanise, producing the reserve army for the rising industrial manufacturers’. As protestant morality valorised wealth and normalised poverty, forms of bourgeois international law proliferated. International law’s incestuous relationship with globalised capitalism is further detailed in the second section, and in the third part, the chapter goes on to interrogate the policies of financialisation, privatisation, and debt that international law proposes for the purpose of alleviating poverty. This analysis lays the groundwork for the chapters central claim that an alternative to capitalism—‘a shift to a socialist political ecology based on a commons vision’—is necessary.73 The chapter begins to articulate what this alternative vision might entail; including a serious return to the local, imagined as self-organising commons, or assemblies of ecological subjectivities, networked transnationally, along with a radical rethinking of the institutions of the nation state and of private property—at least to the extent that they undergird the current extractivist model of capitalist development.

D. Our Plural Present: Hope at Large

The chapters gathered in this volume are diverse in authorship, form, and content. In soliciting them, we cast a wide net both in terms of the topics we sought to include and the scholars we invited to write on them. We encouraged contributors to co-author their contributions with experts from a different place wherever possible, in order to further widen the range of perspectives included. Even so, the volume provides only a snapshot, a partial, framed view that we hope offers a glimpse of the generative possibilities embedded within the broader approach to this emergent field of ‘international law and development’ that we are proposing here.

Each of the chapters is intended to stand alone, as an orientation to a particular topic or subfield. They provide both substantive knowledge and methodological inspiration for further research into the encounter between law, development, and the international. At the same time, they also invite and reward comparison and juxtaposition with each other, in a variety of configurations. In this introductory essay, we have offered one way of curating the essays gathered here. We have organised them according to what we might think of as three different vantage points which engage critically with development as a state-based process, an international institutional project, and as a transcendent ideal.

In gathering the collection under the banner of ‘international law and development’, we have named that field, and treated it as a coherent, if emerging one. Distinct from either ‘development studies’ or ‘international law’, we offer ‘international law and development’ as a formulation which invites us to approach the world(s) around us in a particular way. That way is not constrained by method or topic. Instead, it is an invitation to consider, research, and explain how ‘development’ and ‘law’, in their ‘international’ operations, are constantly involved in a specific, very powerful project of worldmaking.

After reading the chapters, it is hard to imagine that the profoundly unequal material conditions and practices of social differentiation and environmental destruction we see around us today could possibly be alleviated by more ‘development’, or even more international law. In fact, the provocation which emerges from this Handbook is that the state of growing inequality and planetary exhaustion is precisely the result of practices which are authorised by a set of ideas, imaginaries, norms, and institutional practices which are carried by international law and development as we know them today.

And yet rival worldmaking projects remain at large. Other worlds are still possible. We see from the chapters, and sometimes in what lies between their lines, that the ongoing expansion of the development project has been, and is constantly being, questioned and challenged by alternative ideas and actors. Many of these actors are both critical of and critical to the project. It is this questioning and challenges that reminds us that other worlds have emerged in the past and can and will surface in the future. As well as being a field of study, international law and development as a sensibility and way to approach our surrounding realities, is also about keeping our eyes and minds open to these other worldmaking processes.
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Part I

Disciplinary Frameworks


CHAPTER 2

The Law of International Development

Philipp Dann

I. Introduction

Development and law share a close bond. While the idea of development has always been about reform, social transformation and ultimately denotes a governance project, law in all its technicality but also its pathos was and is a central tool to pursue that project. This chapter will study the bond between law and development and analyse the development project by centring on what we might call its legal core: the law of development. This is the body of law governing the actors, instruments, and processes that organise the transfer of funds and knowledge to the South for development purposes. Since the concept of development insinuates a basic deficiency of the South, the law of development addresses the very core of its (presumed) need, namely the transfer of funds and knowledge to cure the (presumed) deficit. Studying this body of law provides a central avenue to understand the normative framework of the governance of development and to address questions about power asymmetries, agency, accountability, and human rights, among others, in the governance of development. To analyse this body of law, a law-in-context approach is particularly well suited. Such an approach takes seriously the doctrinal structures of law, aims to understand them—and is at the same time historically informed, theoretically sophisticated, and able to understand the anthropological qualities of law and lawyering as much as the political economy of development.

To explain and adopt this approach, the chapter will proceed in three steps. Section II will provide layers of context, namely the historical, theoretical, and anthropological, to understand the connection between development and law, showing how the concepts of development and modern law are both each central elements of a particular Western conception of modernity and complement each other in their (ostensibly) technical rationality. In particular, anthropological observations on the qualities of law indicate how law is an essential instrument of the development project as a world-making project. Section III will map the scholarly context of studying the law of development. It will locate the study of this body of law in the broader context of law and development studies, relate it to approaches such as TWAIL and indicate different avenues of its analysis. In a third step, in sections IV and V, the chapter will turn to the law of development itself. Section IV will set out its basic features, including its actors and sources, general logic, and possible principles. In section V, I will trace the evolution of this field since the 1950s and show how the law of development mirrors the changing dynamics of the global order, but is also a tool by which this order has been shaped, and may be reshaped.

II. Conceptual and Factual Context: The Relationship between Development and Law

A. Understandings of ‘Development’

There are two ways to conceptualise ‘development’. One is to take ‘development’ as a concrete policy goal, pursued through a certain set of instruments and institutions, guided by an evolving understanding of ‘development’ as economic growth, sustainable development, human development,1 and often through notions that devise ways to universalise (Western) concepts (such as statehood or individual rights).2 From this perspective, achieving ‘development’ is a rather technical process, in which experts devise ways to a goal that is set by experts and their theories, often connected to the state’s capacity (and preference) for long-term planning.3 Economists, engineers, and agricultural or medical experts play a role as much as political scientist or institutional designers. The other way to understand development is epistemological and more critical. From this perspective, ‘development’ is not primarily about the substantive goal and how to achieve it but about who can define the goal and the path towards it.4 The most important aspect here is the knowledge formation that shapes the process of defining ‘development’. Development here is a standard mostly formulated by the West and to be achieved by the non-West. In this perspective, development is an epistemological and political project. It is a project of social construction—it is a worldmaking project.

It is easy to locate the two understandings of development in concrete historical contexts, especially when we understand it in the first, rather technically oriented perspective: it is a project emerging in the mid-twentieth century, coinciding with the final downfall of formal colonial regimes.5 It refers to an institutional system and regulatory apparatus the stated goal of which was to reform the newly independent countries, i.e. to ‘help’ them ‘develop’. The United Nations or the World Bank aimed to further ‘development’, and so did many international organisations (IOs) that developed specific programmes and rules to support this project (e.g. General Agreement on Tariffs and Trade preferences, common but differentiated obligations in environmental law). For many newly independent states ‘development’ became an important objective (some even understood themselves to be ‘developmental states’).6 In a wide sense, the first perspective refers to the North–South dimension in any internationalised policy field and policy prescription that emerged from the 1950 and 1960s onwards: trade and investment, health and education, governance.

From the second, epistemological perspective, ‘development’ is an older and much larger project. Its beginnings are located in colonial times and in particular in the early nineteenth century, when the West started to consider itself to be set apart and above other models of sociopolitical and cultural formation.7 Whereas until then, the world was characterised by a certain equilibrium between different power centres (China, Middle East, Europe), Western colonialism of the nineteenth and twentieth centuries began to assert the economic and cultural superiority of the West, and thereby to justify the domination and exploitation of other countries and peoples. The notion of ‘development’ and the development system as it emerged institutionally and policy-wise only around the formal end of colonialism may then be seen as the functional continuation of its ‘civilising mission’: the domination and exploitation of the South by the North in the name of social transformation. In this understanding, development is a project of governing the South. Taking this view of development, long before ‘good governance’ became an explicit set of policy prescriptions that were urged upon the countries of the Global South by development institutions, ideas of governing the world emanating from the North, were themselves shaped by the idea of development.8

B. The Complementarity of Development and Law

Regardless of whether development is understood as a technical practice or epistemological project, law has played an important role in both. In fact, one can argue that there is a complementarity between modern law and the development project, especially when we connect this to a particular modern Western understanding of law as technique to regulate prospectively social behaviour. Law is used to advance the development project—but also shapes it through its particular internal logic and form and is therefore an important tool for its understanding, critique, and reform. This mutual relationship between development and law builds on the particular qualities of modern law that serve particular functions.

To understand what I mean, it is helpful to think of Max Weber’s characterisation of law as rational and technical tool, central to enabling modern states to enact their political imperatives and guide a neutral and rational bureaucracy.9 James Scott’s description of the way the development project has historically been based on promoting techniques of ‘seeing like a state’ makes this connection powerfully visible.

More specific elements of legal techniques explain this link. There is, first, law’s particular form of reasoning.10 The particular formalism and technicality of law is used to translate complex factual (social, political, economic) questions into manageable ‘legal’ problems. Law provides procedural steps and argumentative devices to manage larger conflicts, and to detach them somewhat from the larger context. One such argumentative device and legal technique, which has particular relevance for the development project, is law’s reliance on fictions. Law since Roman times operates with certain assumptions that are considered helpful to achieve certain results without being real. It can operate under the assumption of the ‘as if’, for example when we conceive of a corporation as (fictitious) legal person—or when we consider all states to be (formally) equal.

Another important element of legal technique is its perception and character as a mere problem-solving technology. With its formal and technical character, it is meant to provide means to an end. Law and legal work are not about the ‘actual’ end but simply a means to achieve an (otherwise set) end. Lawyers only use the means and are therefore not considered (or considering themselves) responsible for the ends. Lawyers are seen and see themselves as neutral experts, working with their instruments, techniques, and particular language, detached from the actual (political, economic, social) consequences of their work. In the context of the development project, this would also shield them from being suspected of being political ideologues.

Given these qualities, it is easier to see how law is able to perform particular functions in the development project. Three general functions typically assigned to law (to create order, to legitimate authority, to limit authority) are crucial for the functioning of the development project and based on the just mentioned qualities of law as instruments of governance. This begins with law’s function to create order: the concept of development in its core is a world-remaking concept and law assigns to the state, to public institutions, or to ‘the market’, the task to shape the world accordingly—to reform economies and societies from ‘underdeveloped’ to ‘developed’, from poor and static to wealth-creating and dynamic, or to keep states and societies in a constant place of subordination and service.11 Either way, the concept implies the need to govern societies and states. Law, in this particular technical-rational understanding, offers this ability to create order and govern—by prescribing order, stabilising behaviour, and creating authority.

Law is also considered a legitimate authority. Based on but also beyond a legitimate process of emergence, as well as shared values, law (in its liberal conception) is seen as detached from politics, as the neutral means to organise the world. The development project is about shaping the world in a certain way and needs support, justification, and hence legitimacy. The understanding of law as a technical and neutral instrument to simply achieve ends was and is key to provide such legitimacy (but also to cloak ideology and secure hegemony).12

But law cannot only legitimate authority—it also provides the means to limit and even to challenge such authority. It creates but thereby also limits competences. It is central to organise processes of voice and access. This way, law is not only a tool to govern but also provides a language of contestation, a language to formulate political claims in a neutral language, also for those contesting the ruling order.13 This has been central to the area of law and development—not only in the past years, in which the dynamic of adoption of legal arguments by the marginalised has been seen a lot14 but also in earlier phases.15

In sum, there is an inherent relationship and complementarity between the governing dimension of ‘development’ and the rational, technocratic side of law. ‘Development’ is a world-making and governance project, and ‘law’ (in its modern Western form) provides a central medium and mode to govern.16 But it can help to question and reform it. A better understanding of the structures and logic of the law of development is therefore one precondition to (re)shape the development project.

C. Factual Contexts of Development Law

Beyond this conceptual and anthropological complementarity of development and law there are two more factual and political aspects that shape the context in which development law operates.

First, there is the obvious and grave asymmetry of power and wealth between the actors involved. Development is (ostensibly) the very project in which fundamentally unequal actors (rich and poor, powerful and weak) cooperate in order to overcome exactly this inequality. This reality is glossed over in law by the fictional crutch of the assumption of formal legal equality. But this fiction of the ‘as if’ is also a tricky trap for legal technicians to ignore the factual realities of disparity and inequality, and the political economy of differing positions and interests. But this political economy is extremely relevant to understand how states and institutions behave, as structures of centre and periphery continue, partly translated in new configurations but still fundamentally shaping the dynamic of South–North relations.

The second contextual aspect is the fact that ‘development’ is not only an essentially contested concept but also simply an enigma. We do not know how to reach it. Instead, different political and ideological camps have different conceptions of the right path and definition of development. More concretely: the concept of ‘development’ is ideologically open. The USA as well as the Soviet Union or now China (capitalist and socialist, authoritarian and liberal) equally embraced it. It is open—even though it is true that it was mostly the liberal capitalist West that used it.17 Ultimately, ‘development’ is an empty vessel, which is part of its allure and magic. For its legal analysis this could mean that it is even easier for lawyers in the field to hide behind the formal nature of the law; its (presumably) apolitical nature.

III. Scholarly Context: Placing the Study of the Law of Development

Before moving on to analyse the law of development and demonstrate how it rests on the understanding of development shown above, I briefly want to locate the scholarship on the law of development in the broader field of legal studies on development in three ways.

First, it is important to be aware of the distinction between international and domestic—and the respective object of analysis. While the boundaries between international and domestic have blurred18 and while I focus here on international development and its law, there is also law and legal scholarship dealing with the domestic pursuit of development19 and increasingly its comparative dimension.20

Second, one can distinguish a broader field of ‘law and development’ from the ‘law of development’. Law and questions of development intersect in any field of law, where it has a North–South dimension. In this wider sense, there is the South–North dimension of economic law, of environment law, of intellectual property law, etc.21 There is, however, a narrower field that is called a law of development. This is the law regulating the actors and processes of the cross-boundary development project, as described above.22 This law regulates or emanates from international (public, private, or hybrid)23 but also domestic actors (in the South as well as in the North), when they regulate this process24 or structure South–South cooperations. This body of law has been analysed from various angles (e.g. as international institutional law, human rights, contract or project finance law, foreign relations law).25 The development project, as explained above (section I) is here the central focus of the law, not just one angle (as in the wider sense).26 In both frames (‘law and development’ or ‘law of development’), law has been studied through different methodological approaches—in a doctrinal, internal sense or through more external perspectives applied to law, such as political economy, anthropology, or critical theory. Often these different approaches inform each other. With regard to the law of development, for example, it is interesting to observe that legal scholarship profited from anthropologists discovering the field,27 and extended scholarship on law and global governance28 only in their footsteps.

Finally, one can relate the scholarship on the law of development to three ‘schools’ or epistemic communities of legal scholarship, for which South–North relations and development have been central.29 There is, first, the ‘law and development movement’, originating in the 1960s in the USA and advancing a rather pragmatic, bottom-up analysis of how law could be used to support ‘development processes’.30 This movement has originally been focused more on the domestic law dimension. Second, emerging at around the same time but located more in the field of international law was a French-language school of ‘droit international du développement’.31 This was more critical, demanding that basic principles of international law be rewritten to strengthen substantive justice and benefit developing countries. It was driven in particular by prominent authors from the Third World.32 While these two schools originate in the 1960s, the third school emerged in the late 1990s: Third World Approaches to International Law (TWAIL). This aims to critically re-examine the structures and doctrines of international law in a longer historical trajectory, foregrounding the perspective of Third World and colonised societies.33 Today, while the French tradition seems to have lost traction, ‘law and development’ and TWAIL exist side by side, showing different sensibilities but sharing a family connection. Scholarship on the law of development draws insights from all three of these schools.

IV. The Law of Development: Basic Features

The concept of development has always denoted a governance project that is intimately linked to law. The law of development, that is, the law governing the actors and processes that organise the transfer of funds or knowledge to the South for development purposes, can be regarded as the core of this project. The following section will describe and characterise this area of law. It will lay open the basic legal logic in this field, its main instruments, and its structure (section III). In a second step, it will analyse this legal field in its historical context and development, trying to capture how its structures have shifted over time (section IV).

A. Actors and Sources of Law

The international development project is driven by a wide variety of actors—from the South, from the North, and from the international plane. Relevant actors in the South are primarily states, but increasingly also other governmental units, such as cities, to some extent also private NGOs or companies. These actors interact with international institutions (such as the AIIB,34 UNDP, World Bank), national development agencies,35 and private actors such as philanthropic foundations (such as the Gates Foundation) or commercial banks. This scenery is much more plural than it was until the 1990s due to the rise of China and other powers, which are now both recipients and funders in the development project (in particular, the BRICS countries). Since the 1990s, more and more private actors have also become central to the field (philanthropies, civil society organisations, but also private commercial banks) as well as hybrid, often multistakeholder platforms, including coalitions of public and private actors (such as GAVI).36

The law of development regulates the interaction between these actors with respect to development transfers and is to that end laid down by and between these actors.37 In the South, legal sources are constitutional, administrative, or other laws that regulate the interaction with or concerning transferring partners.38 The major part of development law, however, is to be found in the rules of donor agencies, i.e. their founding treaties and their secondary law,39 or in national laws on development in donor states.40 Effectively, donors are often unilaterally setting the rules of how they operate, which binds those who receive transfers. This applies to public agencies but also private ones, such as commercial banks, who set the terms of their engagement with lenders, including states.41 Development law is also laid down in bilateral agreements between donor and recipient, structuring any given intervention. There is finally a layer of multilateral declarations and soft law that is providing a normative framework within which actors cooperate. The best examples here are the Millennium/Sustainable Development Goals (SDGs) or the Paris Declaration.42 The sources of the law of development and their legal nature are hence very mixed. There are hard-law elements in the traditional sources (mostly international treaties, but also constitutional or statutory law), but there is also soft law and norms at the borderline of formal and informal (such as internal rules of IOs).43

In terms of actors, one more aspect is important, namely that there is no court. International development shares the basic feature and problem of most cross-boundary legal fields—missing an overarching legislature and not being reviewed by a general court.44 Courts, however, are the heart of a legal system as a somehow autonomous sphere, creating and curating the law.45 In development law, whatever is agreed upon, is only subject to the control of the parties,46 especially since hopes that the World Bank’s Inspection Panel could develop into a court have not really been fulfilled.47 Domestic courts are largely blocked from an equivalent function by immunity clauses.48

B. Basic Characteristics and Underlying Logic

Four basic features characterise the law of development: its regulatory focus on transfers, its task to shape a cyclical process, its organisation by often unrepresentative institutions, and the multilevel dispersion of its legal sources combined with the similarity of its content. A fifth feature, the absence of a court, has already been mentioned.49

The fundamental mode of operation in development law is one of organising transfers. It evolves around facilitating transfers of mainly two things: funds and knowledge. Traditionally, the centre of attention has been the provision of funds. Providing loans or grants, and hence financing development, is and remains an essential task.50 Knowledge is an important object of transfer too. To provide advisory services or support capacity-building is a central task of development agencies and of the law regulating them too. The law of development is in principle structuring the process of transferring funds and knowledge—and organising to learn from such transfers for the future. A central legal tool for this purpose is a project agreement that set the terms for individual project support or general budget support (also known as structural adjustment).51 These agreements are often only allowed to be concluded following some general terms that, for example, (as by the World Bank’s safeguard policies) set the environmental or social standards to be fulfilled or allow for other types of conditionality.

To be sure, this focus on transfers is a heuristic abstraction. It serves the purpose of highlighting the basic logic that drives actions and institutions in this field and their laws. ‘Development’ is, of course, a multifaceted and multidimensional process, driven by various activities and context factors. The point here is that development agencies and the laws regulating them do not engage in the respective activities themselves (such as building a dam, providing constitution-writing advice, or combating a pandemic) but enable others to do so—by providing funds and/or knowledge. Hence, transfer is the central mode of operation—and as such a categorically different mode of operation than, for example, issuing allowances or prohibiting activities (such as granting permission to build, to trade or keep a trademark, outlawing higher customs, or developing weapons).52 Of course, development agencies engage in many more activities than transfers. But again, the argument here is that their principal, most characteristic task is that of organising transfers.

Once we attend to the centrality of transfers, we should also clarify that transfers are mutual and multidirectional. They are transactional. Either recipients have to repay loans or accept policy influence (be it a model of governance as demanded by mostly Western donors) or economic and political service (as demanded by all donors). Similarly, knowledge transfers have different directions and knowledge flows back and forth.

Finally, if transfer is the basic logic of the field, it is also its basic problem and (self-)delusion. Even though transfers are mutual, what makes them perfidious is that donors succeed in framing these development transactions as an act of altruism, solidarity, or philanthropy, when it is actually a very mutual, transactional process.53 This altruistic facade has as much a legitimising as a devastating effect.

Second, development law structures, in essence, a cyclical process of transfers. As a result, it contains a lot of procedural law. The traditional process of organising (financial) transfers can be described along five stages: (1) country planning, i.e. setting a multi-year plan of activities for a given country; (2) budgeting, i.e. the allocation of funds for a country per year or planning period; (3) designing, negotiating, and concluding agreements on concrete intervention; (4) implementation of intervention; (5) control of intervention—and planning again. Legal regulation here starts with the rules on who can start a process and who participates for example with regard to Indigenous or other affected people (stages 1 and 3). It includes questions of how to organise the allocation of funds (CPIA; stage 2) but also rules on the evaluation of transfers, hence it includes access to information about these processes as much as evaluations and indicators (stages 4 and 5).54

This procedural approach of multi-year planning and then an iterative execution of these plans has been the dominant approach in past decades. But it has increasingly been complemented by other approaches. Market-driven, bottom-up, or experimentalist approaches are practised by mostly smaller or private law-based actors.55 They have not (yet?) altered the basic approach of the dominant aid agencies but surely deserve heightened attention also in legal scholarship. Knowledge products and transfers are also often decoupled from longer planning processes and emerge in other procedures, but still in familiar ways.56

A third element is the mostly donor-driven structure of process and law. Development interventions are organised by a wide variety of institutions that can be of public, private, or hybrid nature, in the North, the South, and on the international plane. The law of development encompasses ‘constitutional’ elements, in the sense that it provides institutional foundations, competences, and general principles of their activities. Development law is hence concerned with setting the structures for the process of transfer by constituting the actors, in particular development agencies, delineating their powers, and setting procedural rules as well as substantive standards for their doing.

A particular feature of many of these organisations is their precarious model of representation. In particular, the dominant public institutions of development, namely the development banks, have adopted a scheme of weighed voting in which ‘donors’ have more votes and representation than ‘recipients’. Since development banks have dominated and shaped the field and its law, it is hence ultimately a donor-driven law.57 Private actors (be they private banks or philanthropies) are mostly even less concerned with fair representation. Such skewed patterns of representation only reinforce the factual power structures and asymmetry between the protagonists. At the same time, the law of development increasingly provides mechanisms of accountability and contestation of the actions of these institutions, for example through complaint mechanisms or their obligations to disclose information.58

A short, fourth observation complements these basic characteristics of development law. The content of development law across levels and organisations follows a similar mode and logic. Over the years, actors from different levels have learned from each other. Diffusion and cross-fertilisation in particular between donor agencies have taken place, which has brought about a visible coherence in terms of instruments or procedures and has often been a copy of innovations from the law of the World Bank.59

C. Principles as Frames of Normative Analysis and Evaluation

In the evaluation of development law, legal scholarship cannot pretend to be dealing with an apolitical, technical field of law. Context matters—power, dominance, and hegemony in an epistemological, as well as political or economic, perspective is central. But legal academics should also not give up on normative tools to analyse and evaluate the law. Law is not just instrumental but also provides a language of values and justice. It can provide standards to (legally) evaluate the law and this evaluation of the law can shift when new instruments and structures emerge.60

One tool of legal scholarship to do that is to develop and use principles. Principles, such as precaution in environmental law or most-favoured nation in trade law, serve three main functions: first, they highlight guiding notions of a field and thus help to systematise the legal material ‘around’ these notions thereby helping to create a more transparent understanding of the field in general. Second, they provide internal (i.e. legal, not political or philosophical) yardsticks to evaluate norms in the field. Finally, they help rationalise collisions and conflicts between different values or interest that find their expression in these principles.61

Given that the law of development is a field with a fairly opaque, and still barely studied, set of rules, it seems particularly important to use overarching principles here.62 Five principles in particular have been proposed here:63 (1) collective autonomy as the basic concept behind sovereignty, non-intervention, and ownership, which reacts to the fact that states are important actors in the development field and their autonomy is a central (and legally founded) notion. (2) Human rights (or individual autonomy), which highlights the fact that individuals are also important actors in the development process and their well-being is the ultimate end of the process in general.64 (3) Efficiency and adequate cooperation as a third principle highlights the fact that development interventions have to be justified also from the perspective of their outcomes and resources to be invested efficiently and through adequate formats and procedures. (4) Accountability to highlight that respect for, and control of, agreed rules beyond the traditional legal notions of responsibility is particularly important.65 And finally (5) ‘development’ is the fifth principle, which captures the relative autonomy or heteronomy of a ‘development agenda’ (be this a focus on economic growth, sustainable development, or poverty reduction) —in contrast to ‘development’ as being a blank cheque and mere instrument and disguise of other state interests.66

Perhaps the most important of the three functions of principles is the principles’ ability to help rationalise conflicts between different values or interests that find their expression in these principles. The principles relate to each other in many ways. They are sometimes complementary to one another, but more often conflict which each other. For example, the collective autonomy of recipient countries can conflict with the autonomy of donors; the development principle can contradict donor autonomy; human rights can restrict the autonomy of recipient states; efficiency can undermine autonomy. The question of how such conflicts are to be resolved is unavoidable. There are no general, binding rules for conflict resolution, nor is there a hierarchy among them. Instead, it is important to make transparent these conflicts, to endure and accept them to some extent—or to find specific solutions for individual cases.

V. The Law of Development: Its Evolution

The law of development is a mirror of the changing dynamics of the global order but also a powerful tool to shape it. The following section will capture how the law of development has evolved as an instrument in the hands of the development agencies—but also increasingly as a tool for the marginalised and the critics of development governance.

A. Formal Beginnings (1950 onwards)

The development system and development law emerged parallel to the process of formal decolonisation and the beginning of the Cold War.67 It is a time when the USA eclipses European colonial powers as a dominant global force, empires fall apart, newly independent countries enter the world stage, and the Cold War creates an intense struggle between East and West for allies.68 ‘Development’ is a new concept that attracts all political sides in its promise and vagueness and is slowly translated into an institutional and legal system. Quickly replacing colonialism as the central concept of global order, it is understood mostly through the lens of modernisation theory and considered a rather technical, economic process.

The emerging institutional structure of the development system (and its law) is the result of an intense struggle between Cold War powers.69 The United Nations becomes a central platform of the South–North debate, but the West led by the USA manages to draw central responsibility for ‘development’ to a mix of public institutions that it dominates, in particular the World Bank, the EU, and domestic agencies. Outside the UN, which creates a number of new programmes to organise ‘development’, these new, Western-driven institutions are characterised by hybridity and institutional inequality.70 They are driven by an economic as much as a political agenda. In their organs they eschew the principle of sovereign equality but accord voice by financial power. Private actors do not play a significant role at the time.

The emerging law of development is the law of, and connected to the activities of, these institutions and at its core is a law of project finance. It is based mostly on formal treaties, in particular the founding treaties of the new funding organisations and the project agreements concluded between donor and recipient country. Founding treaties mostly prescribe that financed projects have to be narrow in scope and distinct.71 The Articles of Agreement of the World Bank even prescribe that it should not be influenced by politics. In a procedural perspective, the role of the states is particularly protected (e.g. the application principle for proposals).

Looked at through the lens of the normative principles introduced above, the dominant normative guidepost in this early phase is the principle of collective autonomy. States act based on formal consent—at least in law and with the exception of unequal representation in the developing banks. Much of the law is also geared to comply with the principle of efficiency. Human rights or the principle of individual autonomy do not play any relevant role yet. A substantive idea of development is hardly fleshed out in law; the principle of development is hence irrelevant.72

B. Managerial Turn (1975 onwards)

During the mid-1970s, development law took a pronounced turn parallel to the shift in the dynamics of the global order. Shocked by the oil crisis and the adoption of the New International Economic Order in the UN, Western powers start developing instruments to stabilise their position.73 This is fuelled by a ground-shifting reorientation of the roles of the state and the market that is beginning to take shape. In increasingly influential economic thinking, the role of the state is attacked as inefficient, corrupt, and politicised, while markets are promoted as neutral frames to deliver growth and wealth. The globalisation of markets gains steam, while the Communist approach of planning falters. ‘Neoliberal’ ideas that are inspiring Northern governments are exported to rule the world, unencumbered by the Soviet Union.74 Global governance emerges as international law takes a managerial turn.75

The institutional set-up of the development system does not change very much in this phase. It is not an era of institution-making but of agenda-shaping. Western-led institutions (particularly the World Bank and IMF) begin dominating ideas and programmes of development governance, while the role of the UN stalls.76 A central element of how the World Bank in particular became the dominant development agency is based on its ingenious use of law. The Bank introduces new formats of transfer and instruments, which are increasingly encompassing in scope, less formal in their legal nature, and copied by other institutions.

Such deformalisation and politicisation emerges in different ways. For one, the Bank increasingly uses a second format of transfer that is not focused on concrete individual projects but aims at influencing the policy decisions of Southern states, the so-called structural adjustment, now budget support. With this, not building a dam but, for example, changing the privatisation policy of a country became the subject of development interventions. To this end, conditionality, i.e. conditioning the provision of funds or knowledge on prior compliance with demands, became a central tool (beginning in the late 1970s). At the same time, development banks start to regulate what they expect of the recipient, when funds in concrete projects are dispersed. They increasingly regulate the conditions of transferring funds or knowledge through so-called safeguard policies for environmental or social aspects or start to make human rights compliance a precondition for cooperation (and transfer). These increasingly wide-ranging and substantially or ideologically loaded tools are developed mostly through informal legal tools. In order to set new standards for transfers or conditionalities, development agencies increasingly turned to internal lawmaking and standard-setting (late 1980/1990s).77 New instruments or new conditions were developed in internal or secondary institutional law and hence set in soft law. But there was not only an introduction of new, internal rules. The basic treaties, in particular the founding treaties of the Bank, were increasingly reinterpreted, ignored, or devalued to accommodate the new tools. Especially after the end of the Cold War, the reluctance to avoid overtly political areas and to use new instruments falls. For example, as (good) governance or rule-of-law promotions became a more and more important agenda for the agencies, treaty-based limitations were ignored, and mission creep became necessary and practised generally (1990s).78

In sum, what has been described as the rise of global governance regulation and the turn to managerialism, also very much takes place in development law. It mirrors the emergence of regulation in global affairs and the increasing influence of the market rationales and economic thinking.

The normative consequences of this shift in the instruments and ends of development law become visible when looked at through the lens of principles. The most obvious shift is the one with regard to the principle of collective autonomy and the axiom of consent. The principle indicates to what extent the sovereignty of states is respected and was central in the first phase, in particular serving to preserve a balance between states in South and North, to some extent even protecting the newly independent states of the South. Since the 1980s, however, development law guards less and less the collective autonomy of the South but provides instruments that allow for the dominance of Northern states and the institutions they dominate (e.g. through the instruments of conditionality or safeguards). At the same time, and to some extent paradoxically, one can observe a certain rise in importance of the development principle. While development law was mostly instrumental or non-substantiated before, it is now increasingly turned to protect a certain idea of development (sustainability, good governance, poverty reduction). Human rights are still rather irrelevant and only slowly coming to play a more important role in this phase, partly introduced as conditionality and also through environmental and social safeguards. Efficiency plays a role for example in the internal law of the World Bank, which introduces evaluations. But this is rather the exception.

C. Pluralisation, Contestation, and Confirmation (1995 onwards)

But the triumph of the liberal West also contained the seeds of its undoing. Western hegemony of the global order lasts only briefly. In the late 1990s, and after September 11 (in 2001), the contestation of the West manifests itself in various aspects. China and other emerging powers (especially but not only the BRICS countries) become an increasingly important part of the global economy and demand a role in running the world.79 But also within the West—and even in liberal legal scholarship—critical perspectives increasingly question the largely unchecked powers of international institutions.80 At the same time, it becomes clear that law can be used not just by the dominant but also by the marginalised.81

This overall shift begins to shape the law of development starting with the institutional set-up. This phase witnesses a remarkable pluralisation of actors in the development system. Many of them critique and contest the Western-dominated system. There are on one hand the rising powers that demand a role in the existing institutions. They do not shy away from creating their own institutions, as they realise that the West is sharing power only reluctantly (especially the USA in the World Bank). The BRICS, led by an ever more assertive China, create the New Development Bank and the AIIB.82 On the other hand, private actors are becoming central actors in the field—both those with philanthropic agendas and those with profit interests, i.e. private banks, who earn money through project finance.83 This changes (not least importantly) who provides funding. While in the first decades ODA was the only significant source of funding, now private sources of funding surpass the amount given by states.84 The increased importance of private funding also leads to the emergence of a number of ‘blended finance’ instruments that combine public and private funding.85 They often use the general trust attached to public funding to attract and secure private funding. Finally, civil society organisations become a much more vocal and influential set of actors.

In terms of instruments and formats of transfer, indicators and other knowledge products emerge as increasingly important instruments in development governance.86 While providing know-how has always been an important dimension of development work, since the late 1990s indicators emerge as new instruments to collect, use, and diffuse information. The Millennium Development Goals of the UN and the World Bank’s Doing Business Indicators are the most prominent set of indicators. At the same time, demand for public transparency increased, leading to a new set of public disclosure policies adopted by development agencies. Development law shapes these instruments and is an important object of these knowledge products.87

Other changes follow. The rise of new powers, such as China and India, also leads to an increased pressure on agencies to accommodate their role as recipients and as dominant powers. A new set of safeguard policies in the World Bank does that.88 All in all, the legal nature of these new instruments is mostly informal. The use of secondary, internal institutional law continues. Knowledge products, even though of immense effect and authority, are hardly framed legally at all.

Another important aspect of how development law has shaped development governance since the mid-1990s is how it is used for contestation in the very procedures and institutions of development interventions. Civil society since the 1970s, and in more globalised transnational fashion since the 1980s, mobilised against development interventions that violated the livelihood of many communities.89 A central tool in the rising chorus of protests since then were human rights and human rights language. It was increasingly mobilised to express the demands of affected and to counter development agencies. One aspect of this was the demand to allow for those affected by interventions to be heard. This claim was made by many but became especially powerful in combination with the demand for respect for Indigenous peoples.90 This led to one of the major legal and institutional innovations in development law, namely the creation of complaint mechanisms that give affected individuals the chance to hold development agencies accountable. The first such mechanism was the Inspection Panel, introduced at the World Bank in 1993. Since then, almost all other agencies have followed.91 Other effects of these demands were the increasing attention to rights of participation and voice in development planning and intervention,92 as well as the adoption of disclosure policies.93

In sum, and interestingly, the institutional and rights-based contestation takes place through law. It is not a rejection of the system or of law, but its confirmation. Law very much confirms its role as central technique and language to translate political ambitions into governance guidance.

Analysed through the lens of principles, the most important shift here is the emergence of human rights as a relevant force. The idea that individuals (even vis-à-vis IOs such as the World Bank) have socio-economic and political procedural rights, and that these rights matter, began shaping development law. This is a counterpoint to the collective autonomy of states (donors and recipients alike) and their collective agents, i.e. development agencies. In effect, this meant that the importance of the principle of collective autonomy was further diminished. At the same time, there is an increased relevance of the development principle, as measuring and evaluating the effects of development interventions (in particular, through indicators) became increasingly important. Less the political or economic interest of a donor state but the effect of interventions to the stated goals of a development intervention began to matter. This went hand in hand with growth in the relevance of the principle of efficiency.

D. Digital Transformation, Experimentation, Reflexivity (since 2015)

The next major shift in the global order has been hard to miss. Since the mid-2010s, the hegemony of the (neo)liberal West has declined rapidly as its leaders gave up on liberal multilateralism (USA under Trump, UK after Brexit). Confrontation instead of collaboration began to dominate relations between the USA, China, and Europe. This shift played out at the same time as the realisation was dawning of the transformative effects of data and digitalisation (for better or worse). Both digitalisation and the decline of the liberal West also majorly affected development governance, though we are only at the beginning of understanding its effects in development law.

The most important shift is the advent of big data and hence the potential availability of a different dimension and quantum of information about people, behaviours, and patterns. This ripples through the contours of development governance with respect to its relevant actors, uses, modes, and the role of the participants. The availability and use of data has triggered a new approach to development interventions in some quarters that is focused on developing more small-scale and experimental formats of interventions and seek to provide quick and limited, or local, reactions to problems rather than comprehensive, large-scale, and long-term planned ones.94 It transplants a culture of experimentation into the development sphere, which had rather been dominated by bureaucratic planning.95 The creation of prototypes to be tested rather than plans to be implemented is at the heart of this change and based on the availability of data to suggest and test such prototypes. The driving actors here are also different ones than in previous phases. To begin with, the collection of data and the process of making them legible is no longer the preserve of public or state institutions. Instead, private organisations often collect the data,96 and help to understand them. Even though public institutions are also creating units that develop a special expertise and infrastructure to organise such processes (such as UN Pulse), non-state private actors are gaining importance. All in all, the collaboration of different actors or multistakeholder coalitions seem to be more appropriate to gather, understand, and use data rather than the single institution pursuing their mandate as before.97

The relevance of data goes along with another potentially profound shift in development governance that has been described as a move to more reflexivity.98 It is based on the observation that development processes are increasingly organised through processes of adaption that draw on people reflecting on problems and creatively redesigning ways to reform them—instead of the mere transfer or transplantation of solutions used elsewhere. Such a new mode of reform is often based on the availability of data but also on a different understanding of the protagonists, most importantly the citizens and individuals. These are seen less as to be reformed and redirected but as partners in a process of reflection and reform. And, again, the institutional contexts of such processes are increasingly multistakeholder platforms and less often single (public) institutions.

Next to these data-driven changes, deformalisation is continuing to characterise the role of law and lawyers in public development institutions.99 Economic thinking that focuses on evaluating and averting risks is shaping more and more the approach of lawyers in institutions; not the observance of existing rules but the using of law to (economically and politically) desired ends is shaping the work.

These shifts are only slowly manifesting themselves in legal forms. It is therefore not easy to capture them through the lens of principles. But a few first observations and assumptions can be made. Surely the relevance of collective autonomy further declines. States are only partly owning or providing the central resource of this phase (data), increasingly less in comparison to private actors. The individual, on the other hand, gets more voice (as a source of data and interlocutor in reflexive practices and testing prototypes) though their role is not (yet) conceived in human rights or individual rights terms.100 The principle of efficiency probably gains the most here, since much more prominence is given now to ensuring certain outcomes of activities. If a prototype activity does not work or a proposal does not gain traction among a wider group, it is much more easily dismissed. The principle of development also gains but is not as much at the centre, as there is no clear content of a ‘development’ agenda here.

VI. Conclusion

Development always was a world-making concept and law always was a central instrument to pursue this. The (ostensible) technicality of modern law provides a somewhat congenial complement to the (ostensibly) technical project of development. The law of development, as sketched here, regulates a core element of it. Containing the rules governing the actors and processes that organise the transfer of funds or knowledge to the ‘deficient’ South for ‘development’ purposes, it provides a framework to analyse and critique these rules and address questions about power asymmetries or conditionality, accountability, or human rights in the context of development governance.

The latest developments in the global order and transnational society, however, have the potential to upend much of the development project and its law. In particular, three developments point to some fundamental shifts. There is, first, a certain shift of focus from North–South to global. Development policy and its law are increasingly less about the South, and more about saving the planet. There is a growing awareness of global good and global vulnerability (climate, pandemics, populism). The adoption of the SDGs in 2015 can be seen as the moment in which problems were not only perceived of the South only but of every state and polity on the globe. Second, there is a shift from limited resources (financial funds or expensive ideas) to unlimited sources (data). In its early stages, development policy and law were about money and know-how that was overwhelmingly possessed by actors in the North. Now it could seem that data that promises profit also promises decisive ideas for improving the living conditions of people. Finally, we might observe a shift from transfer to adaptation—the importance of Western knowledge and ideals has diminished, and the role of individuals and organisations has changed profoundly.

These shifts could be seen as softening some asymmetries in the field—but might also simply generate new, equally problematic risks and dangers. There might simply be a new set of hegemonic powers, but with an ongoing dynamic of neocolonisation. This might follow less a liberal script focused increasingly on ‘effective governance’, and more explicitly on domination. Money still drives the world, and free data are already turned into private property. Data can be instrumentalised, and the need for legal guidance regarding data is obvious.

All of this points in one direction for sure—the ongoing need for critical legal analysis. The development project and the law have always existed in a mutually constituting and influencing relationship. To understand, reflect, and critique this relationship, critical and contextual legal scholarship is needed more than ever.
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CHAPTER 3

The Global Economic Order and Development

Donatella Alessandrini and Jeremmy Okonjo

I. Introduction

International legal accounts place the emergence of the development project in the immediate post-war period. This is a time when the international community is supposed to have come together to present a new vision for the world, one based on the overcoming of the reality of ‘underdevelopment’.1 Yet, Third World Approaches to International Law (TWAIL) and critical legal studies (CLS) have challenged the ‘naturalness’ of such reality by carefully tracing its colonial antecedents.2 They have shown how, in the colonial period, a ‘civilising mission’ based on ideas of racial and cultural inferiority about non-European peoples went hand in hand with the pursuit of commercial and financial interests which provided much fuel for the process of capital accumulation unfolding in the ‘West’.3 They have also traced the role that international law has played in both the construction of racial differences between and within nations and the pursuit of commercial and financial interests by rich countries.4 By doing so, this scholarship has challenged ‘the complacency in international law to treat the colonial legacy as dead letter, overcome by the process of decolonization’,5 and called for attention to be paid to the continuities as well as the differences between the colonial and post-colonial international order. One such continuity is indeed that between the ‘civilising mission’ of the colonial period, based on racial and cultural differences between peoples; and the ‘development’ project of the post-colonial one, supposedly based on a more ‘neutral’ and ‘objective’ ground, that of economics.6

An understanding of the transmutation of the ‘civilising mission’ into ‘the science of development’, and of the way this ‘science’ is closely related to issues of power over material resources, sheds a different light on the world economic order instantiated at Bretton Woods.7 It shows this order to be informed not by ‘objective’ and ‘universal’ economic knowledge put to the service of all; but by a particular political economic view of the world that organises resources and marginalises other ways of being and relating to one another on this planet.8 This world view is both modernist—in that it ‘suggests the transcendence of nineteenth-century imperialism, and a greater balancing of respective political and economic power between the West and developing countries’;9 and capitalist, as it ultimately bases such transcendence and balancing on ‘growth’ and capital accumulation.10

This chapter builds on, and contributes to, the scholarship that has challenged this view. Its focus is on how international economic law (IEL) and institutions have shaped and continue to shape the post/colonial relationship between the world economic order and ‘development’, a relationship which is neither fixed nor immutable but whose nexus IEL and institutions are able to sustain in powerful ways, thereby precluding different political economic imaginaries and arrangements. Our argument is that IEL (and in particular trade, investment and financial law, and regulation) contributes to this nexus through a combination of international agreements, hard and soft law, local and national norms, standards, market actors such as credit rating agencies, and digital technologies and practices, which are engaged in the ideological and performative reproduction of particular modes of economic organisation. These legal and regulatory regimes are often fragmented and conflicting but sometimes converge to create powerful regulatory apparatuses ‘intended to discourage, if not outlaw, policy options lying outside the range of what is considered “normal” ’.11 Abstracting from this fragmentation—and acknowledging there are limits to periodisation12—we reflect on four broad phases when such convergence has taken place and identify common threads that run from the League of Nations to the value chain development of current IEL and institutions.

One such thread is the power the promise of development continues to hold over the possibility of articulating different imaginaries. It is because of the presumed inadequacy of social, political, and economic arrangements that do not conform to a supposedly universal, but in fact very particular (i.e. modernist and capitalist), view of the world that (developing) countries are continuously required to reform their societies. And it is because development remains to be achieved that the link between the policies advocated by international economic institutions (IEIs) and the inequalities they engender can be obfuscated, and the responsibility for addressing them placed on (developing) states. The role the trans/national legal architecture plays in producing those inequalities is therefore pushed out of sight, as is the very particular world view it embodies and performs, while the regulatory imaginary this architecture supports emerges as the ‘universal’ to aspire to. But, and this is another thread we reflect on, states continue to matter. Indeed, despite becoming more complex and providing mobile capital with increasingly more power, this trans/national legal infrastructure continues to be dependent on the backing of states (some much more powerful than others) for its existence. Acknowledging this power is an important move towards opening a space for rethinking and redesigning this infrastructure, infusing it with different norms. Indeed, while we highlight threads and continuities, the aim is not to stress inevitable repetition but to point to the potential for rupture from what these regimes constitute as ‘normal’, a potential which has always existed and continues to exist. Making IEL world-making functions visible is, we argue, a necessary step towards articulating demands for more desirable political economic arrangements.

II. Decolonisation, Development, and the Expansion of the World Capitalist Economy

The world economic order of the 1940s was one in which the United States had emerged as the centre of capital accumulation.13 For growth and accumulation to continue after former colonies had achieved independence, access to markets from which extract raw materials and primary commodities, and as sites for excess output and capital, was needed.14 The expansion of the world capitalist system was therefore at the forefront of the 1944 Bretton Woods negotiations concerning the international rules meant to govern post-war international economic relations; and ideas about what constituted economic development, as well as the institutions dedicated to it, supported such expansion. For instance, development economics’ notions of growth and progress, which qualified development as the transition from ‘backward’ and ‘traditional’ to ‘advanced’ and ‘modern’ societies, defined the terms within which it became possible to think about and ‘do’ development. Unlike ‘advanced’ economies, ‘underdeveloped’ societies were said to be characterised by the coexistence of surplus of labour and lack of capital, with a consequent shortage of savings and investment, which were considered essential to kick-start growth.15 As one major exponent of development economics put it, ‘the correct explanation of why countries save [and invest] so little is not because they are poor, but because their capitalist sectors are so small’.16 Creating the conditions of capital expansion was therefore deemed paramount. This process would have absorbed the labour surplus from the ‘traditional’ sector, based on agriculture and characterised by low productivity and income, and employed it in capitalist sectors characterised by higher productivity and wages. Central to this process was state planning, industrialisation, foreign aid, and the promotion of foreign investment and trade.

The international institutions established around this time, the International Monetary Fund (IMF) and the International Bank for Reconstruction and Development (IBRD)—supported this endeavour too. As critical legal scholars have pointed out, one notable feature was the institutional separation between the economic and the political spheres of international law. Such separation was crucial in insulating the economic sphere, including its rules and institutions, from the democratic decision-making process that applied to the political one, that is, the United Nations (UN).17 Indeed, while the UN operated a one-country-one-vote system, reflecting formal sovereign equality among states,18 the Bretton Woods mechanisms operated on the basis of a quota system—with countries having a number of votes commensurate to their financial contribution—because trade, investment, and financial matters were deemed to be strictly economic, technical, and neutral areas, and therefore not a matter for ‘political’ deliberation.19

The emergence of IEL as we know it today occurs in this context. International financial law emerged as a treaty-based architecture, through the Articles of the IMF and the IBRD, which was later to become the World Bank, the major provider of development knowledge in the ‘Third World’. The Bank relied on development economics to promote the wholesale transformation of ‘Third World’ societies through the provision of knowledge, science, and technology and, importantly, capital.20 The International Trade Organization (ITO) was supposed to put in place international trade and investment rules. Eventually only the chapter dealing with trade rules came into force, the General Agreement on Tariffs and Trade (GATT), which mandated ‘non-discrimination’ provisions such as national treatment (NT) and most-favoured nation (MFN), and the obligation to reduce tariffs. Negotiated mainly between the USA and UK, these rules were said to be informed by the universally valid and beneficial tenets of free trade theory (i.e. international specialisation and comparative advantage).21 As newly independent countries soon claimed, however, these rules favoured the trade interests of so-called developed countries by promoting liberalisation of their competitive sectors while permitting discrimination against those in which developing countries were supposed to have ‘comparative advantage’.22 Dependency and structuralist theories supported these claims by showing how trade relations were conducted on unequal terms, and the argument started to gain ground that, through trade and investment rules, material resources—and surplus value—were still being drained from the periphery to the centre of the post-colonial economic system.23 When newly independent countries started to coalesce around the UN Conference on Trade and Development (UNCTAD), threatening to leave the GATT as they felt unable to affect its rules, the latter responded with reforms which in the 1960s and 1970s introduced the concepts of non-reciprocity and special and differential treatment (SDT), providing some flexibility from the rules of the GATT. SDT however was a misnomer since ‘developed’ countries had been the first to obtain, by enshrining it into law, exceptions from the ‘universal’ rules they had themselves designed.24

GATT reforms allowed ‘developing’ countries to exempt their infant industries from liberalisation, paving the way for so-called import-substitution industrialisation. In the end, the GATT promoted an approach according to which trade liberalisation was beneficial when coupled with government intervention, which also reflected the consensus in ‘developed’ countries with so-called embedded liberalism.25 A similar approach to the regulation of foreign investment emerged. Whereas in the immediate post-colonial period the issue of the appropriate standards of compensation for expropriation carried out in former colonies had been the object of intense debate and disagreement,26 once this wave of expropriations ceased the central point of debate became the standards of treatment (developing) states had to grant foreign investors. Although some dependency theories had insisted on the exploitative nature of foreign capital, calling for its outright rejection,27 the regulatory approach which prevailed was one that considered foreign investment beneficial to economic development when appropriate regulation was put in place.28

This period witnessed the adoption of foreign investment codes and domestic legislation by many ‘developing’ countries. Such codes required the screening of investment before permission could be granted and the use of so-called performance requirements—such as those that provided conditions on local content, the repatriation of profits, the share of foreign capital, and the transfer of technology—to ensure the investment was also beneficial to the economies of host states. Other measures—which formed part of a concerted effort by developing countries to affect the emerging international law on foreign investment—included the rejection of claims that contracts between states and foreign investors were equivalent to international treaties and should not be governed by domestic law or subjected to domestic courts.29

These efforts were enshrined in the New International Economic Order (NIEO) which gave voice to the spirit of the time: unequal economic relations had to be redressed internationally and states had an important role to play in redistributing wealth.30 This spirit did not radically challenge the ‘necessity’ and ‘naturalness’ of capital expansion for development, pitting at times the virtues of domestic capital over those of foreign capital, but it attempted to strike a compromise with the labouring populations on which capital relied to extract value.31 Indeed, financial, trade, and investment rules were relatively flexible and allowed some states to intervene for redistributive purposes, which was also possible because of the relative immobility of capital and the fixed system of exchange rates that the financial architecture had provided. There are different positions on the assumptions informing, and outcomes deriving from, these kinds of intervention in terms of whether they: supported or constrained growth; led to progressive redistribution; or in fact normalised capital accumulation in non-capitalist countries.32 The point, however, is that IEL flexibilities supported, in principle, the potential for states and communities to experiment with other socio-economic–political imaginaries.33

III. Development, Market Fundamentalism, and the Production of a Single Imaginary of the Right to Regulate

This relative flexibility and capital immobility became the target of international economic efforts at the end of the 1970s and would be dismantled by the end of the 1990s. There were important material factors that played a role in this process, including: the crisis of productivity in the countries of the Global North and the turn to monetarism which saw the demise of ‘embedded liberalism’ and the gradual erosion of their welfare states; the Volcker shock which raised interest rates in the USA to curb inflation and the debt borrowing countries found themselves in as a result; the Structural Adjustment Policies (SAPs) required by the IMF and the Bank to reschedule such debt; the end of the Cold War and the fragmentation of production along chains and networks, and so on. The combined effect of these events was what legal scholars have referred to as the neoliberal transformation of the international economic system,34 with development thinking playing an important role in the process.

Early neoclassical development theories targeted the so-called dirigiste dogma, that is the belief in the active role of the state in fostering development which derived from the assumption that the differences in the structure of developing economies required separate economic analysis and policies from those applicable to the developed economies.35 The means on which neoclassical theory relied to challenge this assumption were the ‘price mechanism’ and ‘rational economic behaviour’. The price mechanism was, according to Lal, the principal organiser of economic activity, which meant that the neoclassical analysis of human economic behaviour was not limited to agents operating in developed countries. Lal denounced the paternalist attitude of development economics that had conceived of people in developing countries as irrational economic agents; they too, in other words, could be guided by the price mechanism.36 At the same time, however, he reformulated the notion of ‘backwardness’ by considering these agents (still) in need of assistance by IEIs. This was because ‘though often sound on general economic grounds, their advice is nevertheless resented for political and emotional reasons’.37 The need for assistance by IEIs, inherent in the ‘science of development’, is therefore reiterated, and the means invoked to achieve development is once again the neutrality of economic laws, this time neoliberal laws. Direct government controls both at national and international levels became the dogma to be targeted; even the crises experienced by developing countries in the 1980s—which had much to do with earlier development prescriptions about the need to borrow capital to invest in the economy and the Volcker shock in the USA which increased interest rates and impacted on their ability to repay their debt—were seen as the consequence of market distortions caused by over-extended public sectors and inward-oriented trade and investment policies. As a result governments were advised to put in place social and institutional arrangements able to guarantee a ‘neutral state of affairs in which there is no discrimination among economic activities or between foreign and domestic markets’.38

It is clear that these arrangements required not less but more intervention to ‘refashion’ individuals and societies; and that IEL and institutions were implicated in such refashioning. The IMF and the Bank required developing states which needed to reschedule their debt to abide by the powerful conditionalities of SAPs which instilled deregulation, privatisation, liberalisation, and, importantly in terms of disciplining populations, the reduction of public spending, thereby radically transforming the policy options of developing countries.39 The establishment of the World Trade Organization (WTO) in 1995 was another stepping-stone towards the reconfiguration of the global economic order. Whereas the GATT had seen itself as policing measures affecting international trade in a patently discriminatory manner, the WTO was able to construe a whole range of domestic policies concerning services, investment, intellectual property rights, food and animal safety, and the environment, as ‘trade barriers’ potentially subject to its discipline.40 The key move was:


to define a barrier to trade primarily in terms of its economic effects, rather than its form or intention. In this approach, a governmental action constituted a barrier to trade if—and to the extent that—it ‘distorted’ the conditions of competition … as compared to the conditions of competition which would exist in an imagined ‘free’ market.41



This idea of a market ‘free’ from government intervention was ‘imagined’ not only because it did not exist in actual practice as governments rarely give up all their regulatory powers, but also because it was deployed to construe ‘institutional and regulatory differences between foreign markets and [mainly] the domestic US market … as ‘distortions’ of conditions of competition between foreign products and their domestic US counterparts’.42 And it was imagined also because, even after giving up SDT and ‘accepting’ the need for a ‘level playing field’ in trade relations, selective and not full liberalisation continued to be the norm within the WTO, as the Doha ‘Development’ Round has shown since 2001.43 However ‘imagined’, this freedom produced material effects as it reinforced ‘convergence towards a single imaginary of the right to regulate’.44

The imaginary the WTO agreements embodies, particularly the General Agreement on Services (GATS) and the agreement on Trade Related aspects of Intellectual Property Rights (TRIPs), is one where the rights and assets of foreign investors are protected against state action because they are deemed inherently beneficial for economic growth and development.45 Most of the GATS provisions concerned with ‘commercial presence’ indeed apply to foreign investment and require states to gradually remove limits on: the number of providers allowed in their countries; the foreign equity participation of these providers; the kind of legal entity they can invest in; and the value of their transactions. Many bilateral investment treaties (BITs), which have proliferated in the 1980s and 1990s, have also provided foreign investors with strengthened pre-establishment and post-establishment rights: in many cases they have limited states’ screening rights, abolished performance requirements and included investor-to-state dispute resolution, with arbitration in some cases finding government action taken in the public interest to constitute breach of either legitimate expectations or fair and equitable standards of treatment of foreign investors.46

The fact that capital controls have also been abolished in many states has added fuel to states’ competition for mobile capital, encouraging states to further strengthen the rights of the latter. The TRIPs agreement is a case in point. It provides for minimum standards of protection of intellectual property rights (IPRs) all states have to guarantee, thereby introducing an unprecedented degree of uniformity and harmonisation while also bestowing stronger rights on IP holders. This becomes clear when one looks at the interaction between BITs and the TRIPs. BITs have ensured that IPRs are now part of the definition of the protected investment, together with other intangible rights; and they often provide higher protection than that required by TRIPs. Importantly, because of the MFN provision, which is included in the TRIPs, these standards have gradually extended to investors from other WTO countries.47

This phase of heightened states’ competition for mobile capital in one in which ‘the resulting governing paradigm, where all that is tolerable is markets freed from the requirement to respond to the demands of local citizenry, [has] emerged as hegemonic’.48 This, however, does not mean that an equal playing field has been established between states as there remain profound power imbalances between them: “Financial markets, for instance, are more sensitive and respond to a wider range of indicators in developing countries than is the case with developed countries. This disparity of treatment grants the latter states ‘wider latitude to pursue a variety of policy objectives’.”49

IV. The Hegemony of Mobile Capital, the Emergence of Multilayered Governance, and the Financialisation of Development

A rethinking of that governing paradigm seemed to have taken place in the early 2000s.50 Within the WTO, for example, developing countries blocked negotiations on the so-called Singapore issues (i.e. a multilateral rules on investment, competition policy, trade facilitation) and required their development concerns to be addressed within the Doha ‘Development’ Round.51 The crisis of 2008 in particular seemed to have called into question the model of financialised growth and market-based development which IEIs had promoted as universally desirable. What became evident in the aftermath of the crisis, however, is that the advance of mobile capital, and the role of IEL in supporting it, have shown no sign of abatement. The Doha Round hit an impasse, and the trade and investment agreements that have proliferated since have intensified this process by extending and strengthening the rights of mobile capital. For instance, many bilateral and regional treaties have adopted a top-down approach to the coverage of services protected, which means that, unless states exclude a particular sector, all services and service providers will be subject to national treatment and market access rules. As these agreements regulate investment too, market access applies to all foreign investments; and some agreements explicitly prohibit performance requirements such as transfer of technology, local content, and limits on the repatriation of profits while at the same time granting investors the right to take states to arbitration for failure to comply with the agreements’ provisions.

These developments extend to the way in which the definition of protected investment in these agreements has gradually come to include, in addition to physical property, IP, contracts, licences, concessions, and shares, which has further entrenched the rights of mobile capital. This does not mean that states no longer have any power, although this power is distributed unequally, but that to appreciate how capital mobility constrains state power, we need to understand how the complex web of post/colonial law is instituted and operates, blurring the boundaries between local, national, and international, public and private, hard and soft, formal and informal norms. It is at the same time important to emphasise that, however complex, ‘capital mobility is a function of a legal support structure ultimately backed by states’; and that, as Pistor has put it, building this complex infrastructure has taken one of two forms: ‘the harmonization of laws in different states’ [to which IEL has contributed], and the recognition and enforcement of foreign law’. Despite being less apparent, the latter form has been ‘much more successful in protecting capital globally’52 because it has inscribed particular norms and interests in the design of seemingly neutral infrastructures which have in turn been able to normalise these norms and make them appear as universally valid and beneficial.

This aspect becomes clear when one considers the way in which the complex financial system and its regulatory structure have been built. Capital mobility and the ‘retreat’ of the state were in part the result of the increasing diffusion of regulatory power away from the state and towards new nodes of market-based governance.53 These nodes included transnational institutions such as the Basel Committee on Banking Supervision (BCBS) and the Financial Stability Forum (FSF), which developed non-binding soft-law financial regulatory standards that nevertheless had the force of law, enforced globally by loan conditionalities and market signalling power. They also included powerful market associations based predominantly in developed economies, such as the International Swaps and Derivatives Association (ISDA), which acted as ‘norm entrepreneurs’ by introducing influential self-regulatory standards such as standard-form derivatives contracts, whose regulatory logics were ultimately adopted by national legal regimes.54

Credit rating agencies (CRAs), based predominantly in the USA and Europe, also emerged as powerful economic interlocutors, since their rating methodologies acted as performative governance discourses, disciplining corporate institutions in the securities markets and developing states, the latter being both sites of foreign direct investment (FDI) and borrowers in sovereign debt market.55 Despite their limited accountability to the state and the market, not to mention to citizens, CRAs’ enormous discursive and material power shape the perceptions of riskiness and certainty within global and national economies, and channel international financial flows (including FDIs) from the developed to the developing economies.56 The market-based hegemonic discourses of risk and uncertainty embedded within CRA methodologies have therefore normalised and extended the colonial legacies of IEL. The discourses have been instrumental in the liberalisation of trade, finance, and investment regimes of developing economies, for the sole purpose of allowing the flow of profit-seeking capital from developed economies.

Recent critical approaches to financial sociology have also focused on the materiality of finance and its role in the production of globalised, liberalised, and financialised development imaginaries. They have shown how the neoliberal economic restructuring of the 1970s ushered in the era of global economic volatility, necessitating market innovation in new financial instruments for managing risk, such as derivatives instruments. Embedded within the discourses and mechanics of these financial innovations were the mainstream visions of globalised, liberalised, and financialised economies, characterised by the reliance on market forces and the use of financial instruments such as credit default swaps (CDSs) to manage economic volatility.57 These financial instruments have therefore restructured global financial markets and, consequently, regulatory states, by naturalising capital account and financial market liberalisation and deregulation. In this way, financial instruments have transformed the economic and social environments of which they are part.58

Events preceding 2008 illustrate both the relationship between these nodes of complex, multilayered governance and their role in triggering the financial crisis. In 2005, the BCBS introduced Basel II, a revised capital adequacy framework that, inspired by the efficient capital markets hypothesis (ECMH), promoted disclosure regimes underpinned by the idea of market discipline, as micro-prudential self-regulation by large banks. This further entrenched the role of CRAs in determining the riskiness of certain categories of loan assets.59 The credit boom during this period marked a highpoint of financialisation, fuelled by unregulated market innovations in complex, speculative securitised financial products, whose underlying technologies were opaque, over-the-counter traded derivatives that connected national economies and increased systemic risk.60 Importantly, national lawmakers surrendered the regulation of these complex instruments to market institutions, including ISDA and CRAs. As it became clear a few years later, this market-based regulatory architecture failed to curb the risk appetite of financial institutions, leading to the insolvency of globally interconnected, too-big-to-fail financial institutions such as Lehmann Brothers and AIG, and to the global spread of systemic risk via the open derivatives trades.

The entrenchment of these nodes of market-based governance is representative of the process of financialisation that has transformed the development process. The financial markets have grown in geographical size, expanding into the Global South; their share of national GDP and significance to the real economy has grown; and the political and ideational power of finance has been further entrenched. In the wake of the 2008 global financial crisis, and the consequent austerity policies adopted by states, financial markets have entrenched their role in Global South development. A major development rethink that is emblematic of this financialisation process is the 2015 adoption by multilateral development banks (MDBs), led by the World Bank, of a new strategy for financing the sustainable development goals (SDGs)—Maximizing Finance for Development (MFD)—that reimagines international development interventions as investment opportunities for global finance.61 This entailed the use of overseas development assistance (ODA) funding to crowd-in private finance into the development process.62 MFD is narrativised as leveraging financial and technical capacities of the private sector to result in more or better investment, by aligning profit incentives with development objectives (through innovative legal, regulatory, and institutional arrangements), and reserving scarce public finance for where it is needed most. This combination of concessional ODA and private finance for financing development projects is now referred to as ‘blended finance’.63

The privatisation of the development process under MFD has entailed two key processes. The first is legal and regulatory reforms by Global South states, including financial deregulation, and the strengthening of investors’ rights in domestic courts and international arbitration, to create investor-friendly climates. The second is the de-risking by states and MDBs of development projects for potential private investors, through loan guarantees and blended finance packages such as private–public partnerships (PPPs), and the securitisation of infrastructure projects, to convert them into tradable assets.64 De-risking has also involved the introduction of innovative market-based financing models, including development impact bonds, that link social and environmental goods to financial returns of private investors.65

MFD has entrenched the shadow banking sector (lending activities taking place outside of the regulated, traditional banking sector, e.g. by hedge funds) in the Global South development project, thereby undermining the achievement of the SDGs in at least four aspects.66 First, MFD has become a legitimating framework for the increased financialisation of the development process, by centring the imperatives of finance more prominently than in earlier neoliberal development frameworks.67 For example, blended finance will only be incentivised by financially sustainable sectors and countries, including infrastructure and financial sectors, and middle-income countries, rather than poor countries and social projects where additional financing is required.68 Indeed, as at 2019, ODA had failed to mobilise the projected ‘billions-to-trillions’ in private finance, as each US$1 of ODA invested mobilised, on average, only US$0.75 of private finance for developing countries, which in fact fell to US$0.37 for low-income countries (LICs).69 Second, unlike ODA concessional financing, which has harmonised monitoring, evaluation, and reporting systems, private sector financing lacks accountability and transparency, due to the legally constructed commercial privacy regimes,70 the absence of independent complaints mechanisms,71 and the lack of public and stakeholder participation in decision-making.72

Thirdly, the ‘de-risking’ logic embedded in the mechanics of incentivising private capital, and the ‘over-financialization of the periphery’, inordinately shifts risks to the developing state and vulnerable, ‘underdeveloped’ communities. For example, as at 2019, the public sector accounted for up to 73% of the cost of blended finance in LICs, yet was expected to bear 100% of the costs of failed investments.73 In addition, the creation of complex financial instruments and structures for blended finance, in the absence of robust regulatory frameworks in LICs, also creates new financial stability risks, including sovereign over-indebtedness.74 Fourth, MFD threatens to undermine the SDGs’ main aim of reducing economic inequalities and eradicating poverty in the poorest countries. Blended finance is heavily concentrated in middle-income countries (MICs), and funds predominantly profitable sectors, including infrastructure, banking, and financial services, with less focus on social sectors such as health, education, and social protection, which deprivations are the main causes of poverty in LICs.75 Yet, despite the inadequate financing of the social sector, MFD weakens the regulatory state’s capacity to safeguard public interest, by entrenching the public-private divide, shrinking the welfare state, and premising social protections on profit metrics.

V. The Digitalisation of the Global Economy and the ‘Technification’ of Development

Financialisation has been accompanied by the gradual digitalisation of the global economy, and the consequent ‘technification’ of development. Technological discourses, artefacts, and practices have played an important role in the theory and ‘science of development’ during both the colonial and post-colonial eras. The degree of technological development was and remains a metric of modernisation, the ‘dynamic of difference’ between developed and developing economies which ordered and continues to order the aspirations of the latter.76 In the post-colonial period, these discourses embraced the instrumental view of technology as neutral, apolitical, and universal; the adoption of technological methods therefore signalled the rejection of the premodern for ‘purposive-rational action’ and the embrace of technical rationality.77

Underpinning the idea of technical rationality are two ideologies. First is technological autonomy, which narrativized technological artefacts and practices as independent of social influences, interests, and power dynamics, thereby concealing the nature of technology as a historical–social project.78 Second is the related ideology of technological determinism, according to which technical necessity dictates the path to development, with the economic value of ‘efficiency’ providing the basis for identifying this path.79 However, what goes unacknowledged is that the norm of efficiency ultimately undermines other social norms that may equally contribute to diverse forms of organisation of social and economic life. There are therefore parallels between technification of development and the mainstreaming of neoclassical economic theories and legal formalism within the development project: in both instances the contingent becomes necessary, the particular becomes universal, and the artificial becomes natural.80

In addition to the ideological power inherent in the idea of technical rationality, digital technologies embody a performative power. First, technological ideas, artefacts, and practices enact particular notions of economic organisation by affecting, altering, or reinforcing existing technological arrangements, despite the possibility and actual existence of multiple technological realities.81 Consequently, technologies embody normative orientations, and by upholding path dependency or achieving technical lock-in, resist legal changes. For example, the decentralised nature of blockchain has been narrativized as its essential technological feature, despite the possibility of centralisation and coding of hierarchies existing within its architecture. Second, these technological arrangements co-constitute the particular ideologies with which they are encoded. For example, the risk calculation technologies used by CRAs embody neoclassical economic theories about the impact of particular fiscal policies of states, galvanising financial flows to act in response to these predictions, thereby bringing these predictions to bear on the present and become reality, as for instance in the case of sovereign defaults.82

It is in this context that the digitalisation of the global economy has further embedded and reproduced particular dominant forms of development practices and economic organisation. Digital technologies and related practices have indeed emerged as decentred, non-state, forms of IEL that in turn have a co-constitutive relationship with hard and soft IEL. In other words, technological ideas, artefacts, and practices underlying the digital economy have reconstituted IEL concepts and regimes, and the political economy of finance and regulation globally. For example, the use of distributed ledger technologies (e.g. blockchain) to create cryptocurrencies such as Bitcoin is a response to the post-2008 loss of faith in the banking sector and the regulatory state. Undergirded by libertarian legal and economic philosophies including laissez-faire economics, free markets, and deregulation, blockchain technologies aim to create a liberalised international financial order that is independent of the regulatory state. This is reflected in their technological design aimed to maximise individual freedom and minimise the role of the regulatory state: the coding of smart contracts as self-enforcing, for instance, short-circuits interference by regulatory and judicial orders; while decentralised databases and open-source software enacts their delinking from territorial, political, legal, and regulatory control and accountability.83

Blockchain, artificial intelligence (AI), the Internet of things (IoT) and other technologies have also played a significant role in the digitalisation of international trade, that is, the use of digital technology in the production and delivery of goods, services, and digital products. The WTO regime and national legal regimes have further co-constituted and amplified the affordances and legal materialities of digital technologies in the global economy. On the one hand, the WTO regime is constitutive of digital technologies, for example, by commodifying data and technological ideas and innovations through intellectual property protections under TRIPS. The EU General Data Protection Regulation (GDPR) has similarly exerted global, extraterritorial influence, through its data protection and privacy prescriptions. Transnational technology standards have also structured global technological ecosystems, by ensuring interoperability between different technological systems.84

On the other hand, digital technologies have also entrenched technical, logistical, and managerial processes, embodying normative orientations that have consequently impeded legal reform.85 For example, digitalisation of information flows, their storage in transnational cloud infrastructure, and the decentralised nature of distributed ledger technologies, have delegitimated restrictions on cross-border data flows (such as data localisation requirements) as valid national trade policy choices for building competitive national technology sectors.86 This situation has necessitated new imaginaries of digital technological arrangements that upend this technical lock-in, including concepts such as data commons, data sovereignty, and institutions such as data trusts.87

The digitalisation of international trade has also been undergirded by particular trade and development discourses promoted by the WTO and the World Bank, which have promoted global value chains (GVCs) as the ‘best bet’ for boosting growth, creating better jobs, increasing income, and reducing poverty, provided that developing countries deepen their trade liberalisation commitments and provide stronger investors’ rights.88 These policy prescriptions have been extended to the digital economy, where these IEIs have argued that tariff reductions, trade facilitation and services liberalisation are necessary for technological upgrade and the integration of developing country small and medium enterprises (SMEs) into the global digital value chains (GDVCs). This continues to be the case despite the fact that evidence of inequitable value capture and distribution has been acknowledged in UNCTAD, WTO and World Bank reports.89 For example, trillions of dollars in value captured within GDVCs has been accounted for by firms located predominantly in the USA and China.90

This GDVC structure echoes Ricardian free trade assumptions about comparative advantage and international division of labour, which—exacerbated by the widening digital divide between the North and South—have constituted the Global South, with a few noticeable exceptions, as extractive economies. In the context of the digital economy where ‘data is the new oil’, the Global South is, once again, positioned as a site for the extraction of data, with the latter monetisation and value capture being carried out by technology companies predominantly domiciled in the Global North.91 In addition, liberalised cross-border data flow regimes enable the translocation of Global South data under the legal jurisdiction of the hegemonic powers such as the USA and the EU. The digital divide within the global digital infrastructure therefore leads to data imperialism—amplifying the power asymmetries among regulatory states and financial market institutions.92 Despite these concerns, the liberalisation of cross-border data flows has emerged as a key aspect of new-generation investment treaties (BITs) negotiated especially by the USA (including the Trans-Pacific Partnership Agreement) and the EU (including the Comprehensive Economic and Trade Agreement).93

VI. Conclusion: New Dawns and Old Chains

For IEIs, GVCs herald a ‘new dawn’ for development.94 As global production is characterised by fragmentation, geographical dispersion and increasing digitalisation, they argue development will be delivered provided states recognise that to develop they need to create a regulatory environment that will enable their companies to link up with ‘lead firms’, technologically upgrade and eventually get a larger share of the value added produced along these chains. Comparative advantage no longer resides in goods and services but in parts, components, and tasks; and this in their view marks a substantial departure from previous economic orthodoxy. From this perspective, there is no longer any need for states to support large-scale capacity building to develop. Linking up with global firms will ensure transfer of technology and technological upgrade which will in turn deliver on the development promise of the international community. As economist Richard Baldwin has put it: ‘GVCs have transformed the world. They have revolutionised development options facing poor nations; now they can join supply chains rather than having to invest decades in building their own.’95

In this story, not only border measures but also beyond the border regulatory divergence risk impinging on the freedom of a hyper mobile and financialised capital countries have to compete for in order to develop or continue growing. Capital itself therefore becomes the ultimate guarantor of growth, development, and well-being, requiring states to establish a regulatory environment consisting of liberalisation of goods, service, and investment on the one hand and the protection of tangible and intangible property, as well as the recognition and enforcement of contractual rights, on the other.96 Yet it is exactly this regulatory infrastructure that has provided mobile capital with increasing protection since the 1970s, becoming gradually ‘encoded’ in digital technologies too; and going hand in hand with the increase of poverty and inequalities around the world, despite IEIs’ claims to the contrary.97 There is therefore as much continuity as discontinuity at play in this process. Understanding how this trans/national legal infrastructure, despite becoming increasingly more complex, is both necessary for mobile capital to exert its power and, at the same time, dependent on the backing of states (some much more powerful than others) for its existence is an important move towards opening a space for rethinking and redesigning this infrastructure, infusing it with different norms.

Appreciating the power the promise of development continues to hold over the possibility of articulating different imaginaries is another dimension of this rethinking. This power is exercised, for instance, when IEIs interpellate ‘developing’ countries by virtue of their failing socio-economic policies and inadequate institutional arrangements on which overcoming the promise of development gets (re)enacted. From not being able to stand for themselves under the strenuous conditions of the modern world; to being dominated by a ‘traditional’ sector with nothing to contribute to the economy; to their opposing sound market-based policies because of political and emotional reasons; to their more recent failure to appreciate that GVCs can generate the income they need to redress inequalities; developing countries are each time required to conform to a very particular (modernist and capitalist) norm and reform their societies accordingly. It is for instance telling that in the latest (value chain) incarnation of the development promise the WTO and the Bank see no link between the policies they advocate, with the ‘single regulatory imaginary’ they bring forward, and the socio-economic inequalities they engender, which they have themselves acknowledged but see as the individual responsibility of states.98 In this imaginary the rights of roving capital have to be preserved and enhanced as it, capital, is the maiden of development and well-being: what is preserved and enhanced, however, is the universalisation of a particular and singular norm or logic, that of growth and capital accumulation.

Yet, different imaginaries have always existed and continue to exist in the global economy; there are indeed multiple cosmovisions in the pluriverse that neither enact nor respond to the logic of growth and capital accumulation, not even to that of ‘development’ as we have described it in this chapter.99 What we think important to acknowledge is that roving capital has acquired increasingly more power since the 1970s, actively targeting and severely restricting the possibility for different forms of conviviality to coexist.100 The trans/national legal infrastructure we have sought to describe has played an important role is in this process: indeed, as Linarelli, Solomon, and Sornarajah have recently reminded us, IEL has pre-distributive rather than merely redistributive functions; it orders the world in very particular, unequal, and violent ways. Making visible IEL world-making functions, and the particularity of the norms it embodies and performs, is one step towards articulating our demands for political economic arrangements that enable rather than destroy the proliferation of different and more desirable forms of conviviality.
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CHAPTER 4

Charities, Philanthropic Organisations, and International Development

Jennifer L. Beard

I. Introduction

This chapter explores some of the meanings of charity over time to provide the law and development scholar with a deeper and richer comprehension of their own discipline and the normative power of development. Like development, the English term charity is deeply embedded in a ‘Western tradition’ that is underpinned by notions of human dignity and fulfilment. These human values lend each term a seemingly universal force that carries them across time, beyond the West; prompting us to acknowledge what people have in common. We see this in the literature on the law of charity, for example, where it is often remarked that all great societies have established mechanisms to formalise, authorise, and encourage the voluntary choice to do good and to relieve those who are economically and socially disadvantaged. Hence, in this literature on Western charity, we often find mentions of ‘other’ forms of altruistic giving—in Muslim practice, in African ‘traditions’, demonstrating the desire to affirm the underpinnings of a Western normative universe and its universal tenets. This desire to interpret and translate other normative underpinnings into our own may be inevitable, even in the face of incommensurability. But do not forget that development and charity and the values that underpin them also make sense of narratives concerning a ‘White Man’s burden’1 and the ‘bringing of civilization’ into the hearts of Others.2 These narratives have deep links to private property rights, imperialism,3 and industrial and moral notions of superiority and cultural racism. Accordingly, the study of English concepts like charity, which are deeply entwined with English law, can teach the law and development scholar much about Western specificity more generally. Scholars may attend to the imperial effects of Western specificity as well as the complex, narrative power of concepts that describe human betterment. There is value then in exploring charity’s historical specificity,4 as one means of understanding the contemporary relationship between ‘Western traditions’, law and this other concept of the good: development.5

For those interested in the ‘law’ in law and development, it is also useful to observe the good embedded in concepts like charity or development. ‘The good’ makes concepts like charity or development compelling forms of authority that are attractive to law and lawmaking. One conventional approach to understanding the relationship between law and development, is to view law as an instrument used to promote economic and social development. One can, however, turn this approach on its head, to explain how practices of common good like development or charity, and even the state when viewed as a common wealth, create the authority to exercise power based on a claim to legitimacy. If law is simply power, violence, or authority legitimised, and the modern state is the culmination of power, violence, and authority legitimised by law, then law and development scholars should be aware of how development, and similar concepts such as charity, have acted as crucial moral or natural imperatives enabling states to obtain and exercise sovereignty and jurisdiction, domestically and internationally.6 Whether understood as a bond that promises fulfilment to those who carry out specific practices as the price of inclusion in a community of believers, or as an immutable justice bringing with it human fulfilment, both charity among Christians and practices of development in communities today possess narrative and normative force vis a vis individual and communal betterment.7

With these observations in mind, I consider here, in this necessarily concise genealogy of charity,8 three interconnected ways in which narratives, discourses, disciplinary techniques, and institutions of charity have verged into contemporary phenomena familiar to the law and development scholar. These are the objectification of the poor, the constitution of humanitarian publics, and the linking of human advancement with Western epistemology and the sovereign state. Before going further, however, it may assist the reader to consider the various contemporary meanings of charity.

II. The Concept of Charity

Charity, as a Christian concept, has always described a purposive, divinely inspired way of life derived from biblical study. The English word charity stems from the Latin word, caritas.9 Caritas was the Latin term used in the Vulgate Bible to express the Greek concept of ἀγάπη (agape).10 Agape is a term used in the original texts of the New Testament to signify the loving relationship between God and humanity and among Christians.11 By participating in charity, Christians become part of a Christian body, ‘which exists by virtue of love—love akin to the ideal life, ἀγάπη’.12 Christian charity is therefore both redemptive and constitutive in nature. What is particularly significant from the law and development perspective is the way in which the constitutive nature of charity enabled the early Christian church to centralise its charitable ministries under the supervision of bishops, who were given jurisdiction over social responsibility and virtues as Christianity spread out from Palestine and into the upper echelons of the Greek-speaking world, Syria, and the Latin West during the second and third centuries.13 As I have argued elsewhere, the charity underpinning Christian social relations thereby enabled a Christian form of divine authority to become public authority by assuming a legal mandate to govern or administer parts or aspects of a Christian social life.14 Since charitable acts were a means of redemption practised by individual Christians,15 the Church could also intervene at the subjective level to discipline and control Christian subjects through concepts of sin, debt, faith, and salvation as well as disciplinary practices of public penance and private confession.16 Canonical collections, penitential books, synodal legislation, and, ultimately, many of the secular laws of emerging administrative states were, broadly speaking, concerned with Christian charity, that is godliness and Christian conduct aimed at advancing the individual and society towards a divine or legitimate state of being.17 This concept of good relations became particularly powerful to earthly administrators because it transformed the means for individual Christians to gain full remission of sins into a discriminatory means of redistributing resources and bringing peace and lawfulness into community. One can argue that charity was only ever an aspirational state since no Christian community has ever expressed the kinds of love and sacrifice that Christian teachings represent. Nonetheless, this striving towards charity had a significant impact in Christian societies on early accounts of political authority, constitutionalism, and jurisdiction.18

In contemporary English, charity has assumed a much narrower, lay meaning, referring to acts of benevolence to others, especially to the poor, or to the institutions that administer such benevolence, which explains why charity is often understood in institutional terms.

In common law jurisdictions, charity has also acquired a technical, legal meaning.19 The law of charity developed as the early state began to assert jurisdiction over the protection and privileging of extant forms of Christian-led redistributions of capital. The need to identify charitable (public)20 purposes became particularly important in the late Middle Ages as a Christian response to the increase in commerce in Europe and the desire to ensure merchant profit was integrated into a Christian economy.21

In the field of law and development, charity is generally understood in its lay sense as a paternalistic term that objectifies the poor, and has consequently fallen into disuse. But the concepts of charity and development have much in common. Like the legal definition of charity, development is inherently public since it refers to the economic growth and social progress of a nation state or region or people. Like charity, development may also be understood in instrumentalist terms in so far as it describes humanitarian acts of deliverance, that are generally financial or economic in nature, or the institutions that administer these outcomes. Underpinning these concepts, however, are some important narrative differences. Arguably, development has a transcendental aspect to it. The West has been positioning itself into this unattainable space of transcendence at least since the discovery of the New World in the fifteenth century.22 Charity on the other hand is perhaps better understood as an earthly, redemptive set of relations giving rise to a practice of living a Christian life on earth in the hope of reaching a moral state of being on earth if not transcendence in an afterlife. As mentioned above, at the heart of charity’s redemptive force, and authority, is the holy scripture of the Christian religion, particularly the books of the New Testament. By writing and then collating and claiming authority over the interpretation of these biblical texts, early Church leaders shaped a normative frame within which to constitute and discipline Christian communities. Development experts also have their texts and disciplinary foundations.

Having canvassed charity’s different meanings in English, I now turn to the first of three interconnected ways in which charity underpins contemporary phenomena familiar to the law and development scholar, that is: the objectification of the poor.

III. The Charitable Approach to Poverty

Narratives of poverty are the bread and butter of development discourses.23 This is the case even though the idea of poverty, and what it means to be poor has shifted over time, as has our understanding of what it means for a society to be ‘underdeveloped’. As McClure writes, ‘poverty, has not been a static universal but a concept forever on the move’.24

Essentially, poverty and ‘the poor’ are discursive means by which a society explains relations within it; and much of how the West, and indeed the world, views poverty today is due to the concept of Christian charity. Of most significance to our modern thinking of international law and development is the way Christian charity shaped an understanding of the poor that created an obligation towards others based on their humanity. This is an idea most famously proposed by the historian Brown.25 This universal obligation should be, and is, viewed as problematic for the law and development scholar. Among other things, the universalisation of specifically Western concepts of good social relations, such as the charitable conception of the poor, have enabled Western intervention in the Global South on a range of levels.26 Moreover, and somewhat paradoxically, this universal, Christian idea of caring for the other has been constantly challenged by exclusionary discourses based on competing moral and structural narratives. I explore both the universalist nature of Christian charity and its exclusionary aspects in this next section.

In ancient Roman society, poverty was essentially understood as the absence of patronage or authority and influence within a closed civic community.27 Through acts of civic euergetism, for example, elites would offer public feasts, the distribution of money or the donation of baths, libraries, theatres, games, and festivals to a civic community.28 Although people existing beyond these city networks (resident-aliens, freedmen, slaves, and visiting strangers) often benefitted from this form of giving, they were not its target.29 Early Christian practice, on the other hand, specifically emphasised Israelite and Jewish teachings and practices concerned with ‘God’s care and protection for those existing outside systems of patronage: the poor, widows, orphans and strangers [who] were brought within a covenant community by establishing social obligations towards them’.30 Brown has described how Christian bishops, preaching in favour of giving alms to the poor in the early centuries of Christianity, eventually undermined traditional social relations in ancient Roman society in ways that meant being a ‘lover of the poor’ became a virtue ‘heavy with symbolic meaning, of one’s acknowledgment of the ultimate cohesion of the entire human community’.31 In this Judeo-Christian context, the excluded (the Christian poor) were made visible within the Roman hierarchy as their status became fundamental to Christian religious and spiritual belief and practice. Moreover, since poverty was championed as an attribute of Christ it also became an object of study and exploitation.32 Furthermore, giving to the (Christian) poor became a ‘critical identity marker that distinguished Christians from non-Christians in their Greco-Roman context’.33 This shift goes a long way towards explaining why charity has, in lay terms, become associated with poverty relief and almsgiving. However, by the third century these gestures of giving, which had begun as ‘feats of heroic self-sacrifice’ and renunciation, were reduced to small gifts, including the ‘steady, low-profile flow of alms to the poor’.34 Moreover, the practice of giving alms never truly overcame notions of patronage, since recipients of charity were expected to assist their benefactors by offering prayers for their benefactor’s salvation. These prayers were considered particularly holy because of the pious characterisation of the poor.35 Euergetic gifts of a utilitarian nature such as the provision and repair of infrastructure also remained a significant form of civic obligation in Western societies, but, in line with Christian notions of beneficence, they were integrated into practices of charitable giving. These utilitarian practices would become just as fundamental to English common law definitions of charity as almsgiving.36 The point is that of all the obligations imposed on Christians by charity, caring for the poor and needy for Christ’s sake became the most significant of them; and it was an obligation that extended at least ideally to all people, except, Brown notes, slaves.37

Despite its universal pretensions, by the twelfth century ‘a combination of rising population, greater hardship and scarcity of resources compelled shifts in Christian social relations with respect to “the poor” ’.38 The commercial revolution of the twelfth century also brought changes to the perception of what made a person ‘poor; as poverty began to be understood as the absence of money rather than [or perhaps as a sign of] the absence of authority and influence’.39 We also know that by the mid-twelfth century, theologians and canonists had not only developed very sophisticated distinctions between recipients of alms (‘the deserving’ and ‘the underserving’ poor), but charitable almsgiving had become a parochial endeavour.40 In the fourteenth and fifteenth centuries, monarchs and other early modern legislative bodies passed laws formalising these parochial districts. Those living within these districts were then made responsible for relieving their own ‘ “impotent poor”—those who, because of age or infirmity, were incapable of work’.41 Thus, underpinned by economic narratives, charity authorised the creation of territorial as well as social boundaries to administer and to exclude underserving ‘sinners’, including vagrants, sex workers, wasters.42 All of these ‘underserving poor’ were considered to be both lacking in charity, as well as undeserving of charity in a period of European economic expansion, colonialism, and mercantilism. Put simply, uncharitable bodies could not legitimately be constituted into a Christian community. These public functions of charity worked well with existing feudal obligations concerned with the utilisation of property to enable the Crown to emerge in England as the guardian of public interests with deep ties to territory, capital, and dominion over people and their labour.43

From 1450 to 1750, international trade and the associated practices of imperialism and colonisation brought with them their own social constructions of race and gender as well as new forms of poverty and disadvantage. Consequently, associated structural forms of discrimination such as slavery expanded, ‘and structural and conjunctural poverty became more widespread and more readily associated with the everyday functions of commerce [such a price increases], not crisis’.44 And yet, even as structural, moral, and jurisdictional boundaries are drawn along charitable lines at the subjective level, the ‘universal’ duty to practice charity continued to be maintained thanks to charity’s broader meaning as the Christian way of life, a life that continued to assume imperial dimensions. In short, whilst charity was understood as universally inclusive, individual subjects could still be excluded if they did not conform to charitable demands; demands that were constantly narrated and contested.45

Since the nineteenth century, ‘the poor’ have also been understood in scientific and evolutionary terms,46 and since the mid-twentieth century, in terms of their underdevelopment, economic growth, and consumption.47 More recently still, ‘the poor’ are recognised in terms of rights, human capabilities, agency, and choice.48 There is no denying that at the heart of these definitions lies the real inability faced by many people throughout human history either to sustain life or move beyond chronic hunger and undernourishment for a range of reasons.49 But the charitable approach to poverty is more than this, leaving two points for the law and development scholar to reflect upon. The first is how charitable constructions of ‘the poor’ and their ‘poverty’, as well as of the rich/poor binary have helped to embed questions of distributive justice into Western conceptions of human relations, that are at once universal, bifurcated, and parochial.50 The second is to reflect on how this charitable approach to poverty operates to create such a single, yet bifurcated, sense of humanity that still underpins Western notions of international development and underdevelopment. Both points should raise interesting reflections politically. Do we act because humanity is a coming together of ‘people in their plurality’ out of love of the common? Or is the notion of a universal political sphere paradoxically only ever established by means of the bifurcation or disassociation of constitutive outsiders?51

IV. Charitable and Philanthropic Publics

In this section I focus on the constitutive nature of charity as a human form of divine love among humans. I mentioned above that charity as a concept of good relations was particularly powerful to earthly administrators because it transformed the means for individual Christians to gain full remission of sins into a discriminating means of bringing peace and lawfulness into community. It should also be clear from the above that throughout the commercial and industrial revolutions, the concept of charity and the identification of ‘deserving’ and ‘undeserving’ poor legitimised increasing public control over systems of public and private obligations to the poor and dependent. These developments played an important role in the fortification of sovereign power and the sovereign’s jurisdiction over the development of peoples, especially in terms of their labour and early modern economies.52 These developments lead to what Pasternak refers to as conflicts ‘over the authority to have authority’,53 with the principal conflicts here taking place between the Christian Church and royal and noble land holders over subjects generally, and the poor and vulnerable in particular. In England, for example, the Statute of Cambridge 1388,54 authorised Justices of the Peace to restrict the movements of labourers and beggars, who refused to work for statutory wages or who begged following a series of peasant revolts challenging the existing feudal order.55 By forbidding servants to move out of their respective administrative districts without legal authorisation, and introducing a formal geographic basis for accountability for the poor, this law and the ‘poor laws’ that followed enforced rather than administered severely one-sided, social welfare contracts between local polities and a complex of administrative offices.56 The imposition of local poor law taxes to fund care of the deserving poor further strengthened the jurisdictional mechanisms of the state by transforming religious and moral obligations into laws concerned with revenue-raising and public spending that could be executed and maintained by the sovereign.57

The introduction of poor laws did more, therefore, than simply strengthen the sovereign function of developing a nation’s prosperity, property, and security; these laws helped to develop sovereign or state forms of governance over a body politic by aligning sovereignty with jurisdiction, ‘the authority to have authority’.58 As state law became associated with the administration of publicly regulated, private welfare distribution (charity), sovereign power became aligned with traces of ‘the good’, which in turn helped to develop notions of a common-wealth and discourses about public or general interests, or in more modern parlance, public benefit. It is interesting to note then that it is in this period, when early modern states were claiming jurisdiction and seeking to ‘nationalise’, or, we might say, parochialise charity to create Christian publics of their own (as well as to maintain the feudal system in ways that worked to their benefit) that concepts of political rule and governance rose in prominence.

But sovereign power never entirely contained charity and its public aspects. Keeping in mind the idea of charity as a compelling source of authority, it is also useful to observe that in the seventeenth century, around the same period as the early modern English state was assuming the public function of guardian of the poor, the Crown also sought to identify, privilege, and regulate any voluntary, private capital transfers of wealth that were considered public, or, in other words, charitable. In England, for example, private gifts of real estate and capital to charitable causes, including but not isolated to the poor, which had been regulated by the Church prior to the religious reformation, became incentivised and privileged by positive law introduced by a small parliamentary assembly controlled by the monarch.59 Since this act of royal government did not recognise ‘superstitious’ uses aimed specifically at buying the donor’s salvation as charitable,60 the concept of giving money or land for charitable purposes begins to be developed by the royal courts into a legal concept of charity based on a coalescence of ideas of secular utility and almsgiving with respect to an indefinite public, rather than on the constitution of a Christian body.61 In ways that would require detailed, genealogical research to uncover, the divine and instrumental aspects of charity are brought together in law: the recognition of a Christian covenant of divine love constituting an earthly public together with individual almsgiving, the relief of the needy and vulnerable and euergetic gifts. Hence, as mentioned above, across the common law world today, charity is defined as a gift of money or property towards a class of purposes that not only offers a ‘public benefit’, but requires it.62

Further, subsequent shifts in the meaning and practice of charity occur during the industrial revolution when wealthy industrialists have the resources necessary to assume public (state/charitable) functions. Associational voluntarism then begins to gain significant ‘international’ ground during the nineteenth century thanks to imperial expansion. Take for example, Charles Dickens’s somewhat fictional account in his novel Bleak House, set in the late 1820s, of a ‘telescopic philanthropist’, Mrs Jellyby, who:


devoted herself to an extensive variety of public subjects at various times and is at present (until something else attracts her) devoted to the subject of Africa, with a view to the general cultivation of the coffee berry—AND the natives—and the happy settlement, on the banks of the African rivers, of our superabundant home population.63



Note the use of the term ‘public’ rather than ‘charitable’ in the above passage. Mrs Jellyby is said to be an amalgamation of several female philanthropists known to Dickens, including Caroline Chisholm, an English woman well known for her work supporting British women settlers and their families during the ongoing violent occupation and settlement of unceded lands in what is now known as Australia.64 As Keck and Sikkink point out, the global advocacy networks of today are ‘a mere outgrowth’ of earlier movements including the 1833–65 Anglo-American campaign to end slavery in the United States (by breaking down structural boundaries in the constitution of the universal public), the 1888–1928 international suffrage movement (with the introduction of feminist ideology into the constitution of political publics), the campaign from 1874 to 1911 by Western missionaries to eradicate footbinding in China, and efforts by Western missionaries and British colonial authorities to end the practice of female circumcision among the Kikuyu of Kenya in 1920–31 (to expand Christian publics).65 These movements are ‘politically significant forces in international relations’ ‘in which foreign linkages or actors were central to the organizing effort, though the degree and nature of international involvement vary significantly’.66 To some extent, the concepts of charity and philanthropy part ways here. Whereas charity is reduced to a Christian mission, philanthropy offered a humanist progression, arguably because, by this time, Christianity was severely limited by exclusionary narratives of civilisation, the White Man’s burden, evolutionary theories, and other imperial values. The critical question raised in this section is who decides on the public being constituted and by what means or methods and underpinned by which narratives?

It suffices to conclude here that in the field of international law and development today, nongovernmental organisation (NGO) is now the more commonly used term to describe the associations of private individuals that are independent of states and oriented towards some idea of charitable purpose or human development. This shift in terminology is perhaps not surprising, since the notion of NGOs, and the modern field of international law and development itself, are typically said to have emerged together from the same post-World War events that created today’s postcolonial ordering. Whilst the contemporary term NGO is a broader concept than the concepts of charity or philanthropic organisation because it also encompasses for-profit purposes,67 what these institutions are often said to have in common is voluntarism—that is, ‘pursuing the common good [in an] individually and autonomously chosen way’ independent of, and yet presuming the existence of, government.68 The history of charity shows us that the phenomenon of voluntarism and nongovernmental associations of private individuals pursuing a public rather than private benefit69 is in fact not new, and indeed precedes the modern conceptions of the state, NGOs and the even more recent concept of international development.70

V. The Advancement of Humankind through Scientific Progress

If as mentioned above, at the heart of charity’s redemptive force and authority is the holy scripture of the Christian religion, what happened to charity in the scientific revolution? As Claude Alvares writes, the ‘so-called scientific revolution of the 17th century constituted a watershed in thinking about thinking’, because for the first-time people began employing a method of gaining knowledge that had earlier ‘only been available via revealed Scripture’.71 A key figure in this epistemological shift is the English natural philosopher and ‘statesman’, Francis Bacon. Bacon was keen to use the universal obligations of charity to advance his own method of gaining and applying knowledge. Bacon was engaged deeply in the political reforms of his day. These included the legislative regulation of the poor. What is significant about Bacon’s work for our purposes is the way he sets forth scientific method as a political science concerned with ‘the weal of men’.

As both a Christian and a natural philosopher, Bacon relies on what he observes to be essential human virtues to draw conclusions regarding practical techniques of government. In terms that may be the forerunner of Hobbes’s description of man in a state of nature,72 Bacon argues that it is goodness that elevates ‘man’ from being ‘a busie, mischeuous, wretched thing: no better than a kind of vermine’.73 And in terms that foreshadowed development practices, Bacon describes natural philosophy as ‘a kind of royal work’74 towards a collective knowledge that could be used to advance and empower humankind to bring it back to the state of being experienced before the Fall.75 For example, in his essay, ‘On Goodness and Goodness of Nature’ published in 1612,76 Bacon writes:


I take Goodness in this sense, the affecting of the weal of men, which is that the Grecians call philanthropia; and the word humanity (as it is used) is a little too light to express it. Goodness I call the habit, and goodness of Nature the inclination. This of all virtues and dignities of the mind is the greatest; being the character of the Deity; and without it man is a busy, mischievous, wretched thing; no better than a kind of vermin. Goodness answers to the theological virtue Charity, and admits no excess, but error.77



In the above passage, Bacon distinguishes a person’s innate ‘goodnesse of Nature’ from their inclination or ‘the habite’ to do good and stresses the importance of not making errors in the latter. This enables Bacon to draw a connection that is evident in much of his work between the good in people—charity—and social welfare, highlighting the importance of maintaining a ‘good’ or charitable society by disciplining subjective inclinations. Interestingly, Sulek argues that Bacon’s use of philanthropia is also subsequently taken up by the lexicographer, Samuel Johnson, who by means of his dictionary, ‘set the standard for English usage of the term during the Enlightenment era, as something approximating a natural moral sentiment’.78 Like charity, philanthropy has since been instrumentalised and now refers to the work of large donors, usually private foundations created, funded, and controlled by an individual, family, or a corporation seeking to achieve social, cultural, environmental, and community change by leveraging their financial assets and influence.79 The law and development scholar will also be familiar with the involvement of these philanthropic foundations in the law and development movement. The Ford, Rockefeller and Bill Gates foundations and their scientific research into food production and public health are good examples.80

The distinction between innate goodness and customary practice in Bacon’s work is also employed around the turn of the twentieth century by Charles Stewart Loch, to explain the concept of ‘Charity and Charities’ in Encyclopædia Britannica (11th edn, 1911).81 Loch, the Secretary to the Council of the London Charity Organization Society and Member of the Royal Commission on the English Poor Laws, echoing Bacon’s writing, argued that: ‘some social theory must be found by us, if our action is to be right and consistent’.82 Importantly, what Bacon achieved is a subtle shift in authority regarding social theory away from scripture towards scientific observation. As Lessl argues, ‘[s]cience already had an epistemological rationale; but it still needed an expansive social rationale, one capable not only of accounting for the possibility of scientific progress but also for the moral and social importance of such activities’.83 Lessl argues that charity can therefore be understood as an origin of modern science’s ‘normative makeup’.84 In the Advancement of Knowledge, Bacon writes:


To conclude, therefore, let no man upon a weak conceit of sobriety or an ill-applied moderation think or maintain that a man can search too far, or be too well studied in the book of God’s word, or the book of God’s works, divinity or philosophy; but rather let men endeavor an endless progress or proficience in both; only let men beware that they apply both to charity, and not to swelling; to use, and not to ostentation; and again, that they do not unwisely mingle or confound these learnings together.85



Bacon’s shift in social theory required an even greater shift to occur in the value and use of knowledge generally, because in the seventeenth century, the use of natural knowledge was understood by natural philosophers as a means to individual improvement only.86 Referring to the imperial power of Spain and Portugal as evidence of the beneficial effects of applied knowledge, Bacon wrote in The Advancement of Learning in 1605 that it was a mistake to seek knowledge merely to entertain the mind or to build reputation or ‘for lucre and profession’. He argued instead that knowledge was a charitable endeavor to be used for ‘the benefit and use of men:’ ‘a rich storehouse, for the glory of the Creator and the relief of man’s estate’.87


Lastly, I would address one general admonition to all: that they consider what are the true ends of knowledge, and that they seek it not either for pleasure of the mind, or for contention, or for superiority to others, or for profit, or fame, or power, or any of these inferior things: but for the benefit and use of life; and that they perfect and govern it in charity.88



As Lancaster argues, the culture of mind established through the discipline of natural history is, for Bacon, the means for humankind to regain its state of perfection which it possessed in Paradise before the Fall.89 According to Lancaster, ‘Bacon’s cultura animi was, as a result, conceived in instrumentalist terms’.90 Bacon is well known for the argument that scientific inquiry should aim first and foremost at the amelioration of the human condition.91 What is significant to note here is that Bacon frames this argument through the lens of charity.92

Bacon’s charitable methods were soon employed by the founders of a Royal Society of Science in 1660.93 As Ford observes the purpose of the researches of the ‘young Royal Society’ were described in 1667 by Thomas Sprat as ‘the benefit of mankind’.94 And as Ford goes on to note: the approach of the Royal Society, according to Sprat, is ‘empirical’ and ‘global’ and ‘necessarily, and proudly, a collective endeavor’.95 Bacon had successfully shifted ideas of individual self-betterment into a universal, philanthropic endeavour; an endeavour that is deployed in the colonisation of peoples across the Empire; in the more recent association between industry and science; and in development practices today.

VI. Conclusion

Charity, like development, is a concept that has helped constitute the West’s understanding of itself and its many publics, as well as its ‘Others’. It is a concept that gives value to our coming together for a common good, as well as a concept that divides, distinguishes, and excludes. And charity provides a normative framework for Western forms of epistemology. In all this, charity holds close to law: as a source of authority and as law’s object. Law and development scholars are therefore encouraged to reflect on the history of charity as a means of understanding the relationship between law and development today.
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CHAPTER 5

The Rule of Law and International Development

Shane Chalmers

I. Introduction

The aim of this chapter is twofold: to provide an overview of the international development project’s ‘rule of law’ agenda;1 and to do so in a way that shows its mythological character.

In the three decades since the emergence of ‘the rule of law’ as a development concern, it has been promoted as a means for achieving economic outcomes (through its facilitation of economic growth and poverty reduction); ‘good governance’ (through its constraint on government and support of democracy); justice (through its focus on the legal system and concern for human rights); peace and security (through its monopoly on violence and connection with law and order); as well as environmental, agricultural, and health outcomes (through its regulatory mechanisms). The programmes and activities designed to achieve these outcomes are even broader, spanning constitution-making and legislative reform (especially in relation to land, corruption, and rights); administrative reform (from the ‘rationalisation’ of government budgets to the ‘harmonisation’ of legal systems); reform of the ‘justice chain’ institutions (police, courts, prisons) and the more expansive ‘security sector’ (including military and immigration); while providing support for law schools and bar associations, legal aid clinics and ‘alternative dispute resolution’ processes, professional training and civic education, as well as more general public awareness raising. The major actors are familiar from the other areas of development, including international organisations such as the United Nations (UN), International Monetary Fund, and European Commission; development banks, above all the World Bank; and bilateral agencies, most prominently the US Agency for International Development. Although these are just the largest stallholders in the global ‘rule of law bazaar’; alongside are an uncountable number of international and national nongovernmental organisations, bar associations, academics, and intermediaries.2

In parallel, a substantial body of scholarship has subjected this multibillion-dollar industry to examination and critique.3 Much of the critical inquiry has focused on the failure of rule-of-law development to achieve its objectives, continuing earlier critiques of the ‘first wave’ of law and development in the 1960s and 1970s.4 One of the main reasons for the failures, this scholarship has shown, is that the actors involved continue to fundamentally misunderstand the nature of law. This was the most important question, or ‘problem of knowledge’, raised in Thomas Carothers’s assessment of the first decade of rule-of-law development: ‘the question of where the essence of the rule of law actually resides’.5 This line of enquiry has led to a wealth of empirical studies of rule-of-law development, and helped to motivate the industry to seek better ways of evaluating what it does (such as through the turn to ‘indicators’), and of dealing with the fact that law is as multiple, varied, and entangled as are the world’s peoples (usually referred to as ‘legal pluralism’).6 In a similar way, scholars have also attributed the failures of rule-of-law development to a misunderstanding, and even abuse, of the concept of the rule of law.7 The usual refrain here is that the concept has become meaningless, diluted by its oceanic ambitions, or, what is worse, that it has become the stuff of myth, with the rule of law being offered up like a ‘magical elixir’ for all of the world’s ills.8 And yet, despite this insight, the mythological character of rule-of-law development has been largely passed over, providing a wellspring of derisive metaphors for scholars in search of the rule of law, but not a matter of serious study in itself.9 Beyond the field of development studies there is a rich jurisprudential literature on the mythological character of law, and of the rule of law, although in this field too ‘myth’ tends to be a derisive term, indicating illusion, fiction, or false consciousness.10 One exception here is Peter Fitzpatrick’s book, The Mythology of Modern Law, in which myth is understood as a powerful force for constituting reality, rather than a veil that shrouds what is really real.11 Approaching myth in this way, Fitzpatrick was able to show not only that ‘Occidental modern law’ is the stuff of myth, but that it is the stuff of a deeply racist mythology that was forged in the experience of European colonialism, and that has been sustained by an ongoing history of racialised imperialism. As Lawrence Douglas and Austin Sarat wrote in their review of Fitzpatrick’s book, The Mythology of Modern Law demonstrates that ‘[r]acialisation cannot be dismissed as a contingent, admittedly unfortunate, feature or by-product of modern Western thought and law; it is woven into the very fabric of these discourses. It is, in fact, what enabled and defined them.’12

This chapter takes a leaf—or rather a sheaf of leaves—out of Fitzpatrick’s book, on the conviction that The Mythology of Modern Law offers a way of understanding and analysing the work of rule-of-law development even as it fails to achieve its projected goals. The argument, in short, is that the mythology of modern law, in its racialised imperial form, remains integral to the work that is being done to develop ‘the rule of law’ around the world. One especially concerning consequence is the denial of ‘local’ law by a rule of law that obtains its authority by purporting to be responsive to ‘legal pluralism’. Instead of being responsive to local law, rule-of-law development can be seen to localise ‘modern law’, particularly in the form of international human rights law, through the mediating concept of the ‘nation’. In mythological fashion, this concept works to simultaneously represent the local while constituting the international, enabling the excision of the troubling plurality of laws encountered on the ground, while also enabling the universalisation of modern (international) law as local (national) law. This argument is based on an analysis of the work of the UN, one of the most important providers of rule-of-law assistance, the World Justice Project, which is responsible for one of the main rule-of-law indexes, and the World Bank (although only the first two studies, of the UN and World Justice Project, are presented here).13 While these organisations do not cover the field, as discussed in the conclusion, the analysis nonetheless points to a problem with rule-of-law development as a whole, as well as to the mythological possibilities of its decolonisation.

II. The Mythology of Modern Law

Before turning to the work of the World Justice Project and the UN, it is first necessary to draw out the main threads from The Mythology of Modern Law. The starting point of Fitzpatrick’s book is that myth remains ‘vibrantly operative’ in an Occidental modernity that is defined by its opposition to mythology.14 This gives rise to a puzzle, or ‘obvious conundrum’.15 How is the presence of myth reconciled with its denial? The answer, Fitzpatrick shows, is that ‘the denial is the myth’.16 The denial is what makes this concept of ‘modernity’ coherent. To identify modernity with mythology would be to contradict its identity, as the ultimate overcoming of the mythological; and so, to secure modernity’s coherence, any contradictory sign of myth within it is obliviated.17 In this way, by denying mythology any constitutive role, the identity of modernity (as being opposed to mythology) can remain intact. The denial thereby provides the grounds for these self-identifying moderns to continue their work of Enlightenment even while Enlightenment reverts to myth, which is also precisely the function of mythology: to resolve contradictions in a given cosmology that, if left unresolved, would leave it incoherent as a way of understanding and being in the world.18

Of course Fitzpatrick’s book is not concerned with the mythology of Occidental modernity in general; its very particular concern is that of Occidental modern law. As Fitzpatrick shows, this modern law is riven by a series of contradictions, which result from its simultaneous identities as ‘autonomous doctrine’ and as ‘dependent on society’.19 As an autonomous phenomenon, law in modernity is held to be separate from, and to govern over, its subjects (which confirms it as a ‘unified entity’); while as a social phenomenon law is recognised as dependent upon the same subjects for its meaning and effect (which in turn contradicts the concept of law as an entity in itself, let alone a unified one).20 And yet, despite these contradictions within the concept, this modern law somehow maintains a distinct identity that ultimately transcends its social contingency.21 Despite the recognition that law ‘changes and is historically responsive’, it is nonetheless imbued with the qualities of ‘stability and order’;22 despite being the ‘expression of a popular spirit’, law is a ‘sovereign imperative’;23 despite being intrinsically plural, law remains ‘distinct, unified and internally coherent’.24 What enables this contradictory concept of law to cohere? The answer is myth. The mythology of modern law is, like that of modernity more generally, in the form of a denial. Modern law’s ‘transcendent qualities’ (its autonomy, unity, coherence, and so on) cannot be a positive aspect of its concept, for that would contradict its claim to be modern, so instead they take negative form. Law thus emerges ‘as universal in opposition to the particular, as unified in opposition to the diverse, as omnicompetent in contrast to the incompetent, and as controlling of what has to be controlled’.25 Indeed, modern law has its perfection in the final overcoming of its ‘contradictory existence’, traces of which can be seen to remain only because modernity is a constant ‘process of becoming’ and not an ‘achieved state’.26 The contradictions in this concept of law thereby only confirm the urgency of the project of modernity as an ongoing struggle against a premodernity that lingers like an ugly stain on the world.

Importantly, Fitzpatrick’s concern is not that this law has a mythological character as such; his concern is that this particular mythology is essentially racist, having been forged in the experience of European colonialism.27 As a phenomenon with ‘negative origins’, Occidental modern law is an overcoming of a certain otherness, or ‘certain ‘others’ who concentrate the qualities it opposes’.28 This law is not arbitrary; it is not mere habit; it is not ritualistic; it is not brute force; it is not familial or tribal subservience; and it most certainly is not magical or spiritual. Modern law is the overcoming of such premodern qualities. At the same time, this otherness, which gives this law its identity and impetus, is the creation of modernity itself.29 As Fitzpatrick writes, ‘Enlightenment creates the very monsters against which it so assiduously sets itself’, such as the ‘monsters of race and nature’.30 Lawlessness too. By projecting an image of the world in which law is absent—a savage world ‘typified by lacks’, riven by conflict, marked by disunity, in which power is exercised arbitrarily—modern law can emerge ‘in a negative exaltation’ as the opposite, securing and unifying society through its rule.31

Such mythological origin stories provide both a grounds and a creative force for bringing about transformation.32 In these sacred narratives, the origins are the ‘source of continuing creation or influence’,33 ‘something to be departed from and negated’.34 But as such, the negative qualities also remain integral to the resulting identity, as its ever-present potential.35 The traces of modern law’s ‘contradictory existences’ are a reminder of what will benight humanity if the projects of Enlightenment are not advanced around the world. To be sure, modern law might be ‘impelled in a progression away from aberrant origins’,36 but there is no progression without hard work—a creative force that ‘is often transferred in part to agents’ who are capable of bringing about the transformation on behalf of others, agents ‘such as the first man made in the image of the god’.37 This also helps to explain why progress is not uniform. The obvious empirical differences between societies, which might rationally raise doubts about this teleology of modernity, are accounted for in the notion of developmental ‘stages’ through which a society must progress with hard work and expert guidance.38

These ‘mythic dynamics’, Fitzpatrick shows, were ‘massively confirmed in the experience of colonialism’.39 However, the experience of colonialism also gave rise to another paradox: ‘[a]n advanced Occidental law, wedded in its apotheosis to freedom and a certain equality, becomes thoroughly despotic when shipped to the rest of the world’—a paradox that is ‘compounded in the claim of a civilizing law to bring order through the constant infliction of violence’.40 The contradiction is resolved in the mythology of modern law through the negative equation of order, freedom, and equality (along with the other standards of ‘modernity’) with what has to be overcome in these societies. ‘Order’, ‘freedom’, ‘equality’: these become the very opposite of what is ‘discovered’ to be the condition of the non-European world (chaotic, its inhabitants bound by superstition and ignorance, at the mercy of brute hierarchy and animal inequality). As such, the violence inflicted upon these abject subjects is authorised as the unfortunate but necessary means for overcoming the multifarious forms of ‘anarchy, sorcery, and terror’ that define their existence as premodern (undeveloped) or not sufficiently modern (underdeveloped).41

In this way, Occidental modern law not only takes its identity in the encounters between the peoples of the ‘Old’ and the ‘New’ worlds, but it also becomes ‘a prime justification and instrument of imperialism’, a means of raising the stagnating societies of the incipient world to the higher stages of civilisation.42 Likewise, a lack of adequate institutions, proper education, and professional agents who might guide the process of transformation all work to explain the unequal development of societies, and all authorise intervention—to build institutions, to educate the populace—by the god-like heroes of modernity. In short, Occidental modern law possesses the mythological qualities of an ‘Eternal Object’.43 Such objects provide the putatively universal ‘forms and norms’ of achieved being, as well as the means of becoming. Put another way, they express a universal ‘mode of being’ in the world and provide a particular ‘guide’ for realising that state of existence.44

The main threads of the mythology of modern law are now laid out. There are negative origins that give the law identity and impetus through their overcoming. There is progression, a constant but not unmediated process of becoming, requiring god-like force and agents to initiate and sustain development. There is, as such, an Eternal Object: a representation of being towards which development is aimed, as well as ‘an exemplary model, a configuration of rules’ to guide and facilitate the process and ensure progress.45 At the same time there must be subjectification on the part of the developing people, who through education and self-discipline become responsible for their own development. There are also a number of other significant characteristics of this law only touched upon here: it is omnicompetent, ‘able to intervene at any point’;46 it is equated with order and security; it is set against custom, which is ‘yet to be transformed’;47 and it authorises violent intervention.
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Figure 5.1 ‘Rule of law around the world’

(Sources: World Justice Project, ‘Rule of Law Index®: Global Insights’ <https://worldjusticeproject.org/rule-of-law-index/global/2020/ranking> accessed 22 June 2020; World Justice Project, 2020 Report, 16–17)



III. Rule of Law around the World

The map in Figure 5.1 was produced by the World Justice Project, an organisation founded in 2006 as an initiative of the American Bar Association and now a self-described ‘independent, multidisciplinary organisation working to create knowledge, build awareness, and stimulate action to advance the rule of law worldwide’.48 The map purports to show ‘rule of law around the world’,49 based on an index that has been designed to measure, compare, and track the progress of states in establishing ‘the rule of law’.50 The premise for the index is summarised in the World Justice Project’s 2020 annual report: ‘It [the rule of law] is the foundation for communities of justice, opportunity, and peace—underpinning development, accountable government, and respect for fundamental rights.’51 Or, more simply, as the World Justice Project put it in its first report: the rule of law is the ‘foundation for thriving communities’.52

If the rule of law is foundational of achieved society, then what sort of foundation is it? To grasp this—what the rule of law ‘is’—the World Justice Project invites us to imagine scenarios from ‘everyday life’.53 First: ‘Imagine an investor seeking to commit resources abroad. She would probably think twice before investing in a country where corruption is rampant, property rights are ill-defined, and contracts are difficult to enforce.’ Second: ‘Consider the bridges, roads, or runways we traverse daily—or the offices and buildings in which we live, work, and play. What would happen if building codes governing design and safety were not enforced or government officials and contractors used low-quality materials in order to pocket the surplus?’ Third: ‘Consider the implications of pollution, wildlife poaching, and deforestation for public health and the environment. What would happen if a company were pouring harmful chemicals into a river in a highly populated area and the environmental inspector ignored these actions in exchange for a bribe?’54 With this we begin to form an image of ‘the rule of law’: opposed to corruption, poverty, disease, hunger, danger. To achieve ‘effective rule of law’55—to lay the foundation for thriving communities—is to overcome these conditions.

Where are these negative conditions found? As can be seen on the map (Figure 5.1), the answer is mostly, and most drastically, in the Global South. Although traces are also found in Europe and North America. That no state has ever achieved full realisation of the rule of law, and that even states of European heritage are prone to going backward, is very much part of the story, confirming the urgency of the rule-of-law development project. As the World Justice Project emphasises: ‘No society has ever attained—let alone sustained—a perfect realisation of the rule of law. Every country faces the perpetual challenge of building and renewing the structures, institutions, and norms that can support and sustain a rule of law culture.’56

So, there are negative origins: the identity of the rule of law is arrived at through negation (we grasp ‘the rule of law’ by imagining scenarios from ‘our’ everyday life in which it is absent, scenarios that depict ‘our’ world turned upside down). And there is the possibility of progression: effective rule of law is achieved by overcoming these negative conditions—an ascension from anaemic to fulsome nation statehood that is measured and tracked, and thus enabled, by the Index® (as shown, for example, in Figure 5.2). At the same time, the aberrant origins that give identity and impetus to this project are found to be concentrated overwhelmingly in non-European societies, creating a whole world of deficient societies in need of development.

But how exactly are these deficient societies the ‘creation’ of this Index®? Are the deficiencies not empirical? The indicators that are used to create the World Justice Project’s rule-of-law profiles no doubt reflect an existing actuality to some extent. The surveys used to gather the data capture actual perceptions, while the third-party data used to cross-check the survey findings (sourced for example from the World Bank) likewise have some empirical basis.57 But the critical question is not whether this global instrument produces scientifically valid findings;58 the question is how these ‘findings’ are given meaning and effect. While the conditions reflected in the Index® might be ‘real’, they are nonetheless the creatures of mythology to the extent that they are represented as deficiencies in the rule of law (a representation of reality that obtains its authority from its avowedly scientific methodology). Recall Fitzpatrick’s insight: ‘Enlightenment creates the very monsters against which it so assiduously sets itself’,59 monsters which are projected onto real places and peoples. Now looking at these places and peoples, over which the scientifically grounded representational framework of the Rule of Law Index® has been laid, one sees a truly monstrous reality—which only confirms the universal truth of ‘the rule of law’ as the opposite of this reality, and therefore the imperative of building it where it is absent and strengthening it where it is weak.
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Figure 5.2 Rule of Law Index® 2016 country profiles

(Source: World Justice Project, ‘Rule of Law Index® 2016’ <http://data.worldjusticeproject.org/#grid> accessed 22 June 2020)



At the same time as the Index® establishes this view of the ‘world’, it also provides the world with a way up. By offering a particular model of being that simultaneously transcends its particularity, the Index® is able to provide a universal guide for carrying out the work of building and strengthening the rule of law worldwide. How does one construct such a model, which is sufficiently particular to serve as a guide, but also sufficiently general to serve as a guide in any society, no matter how different? The creators of the Index® recognised the problem. As they wrote in their first report:


The design of the Index® began with the effort to formulate a set of principles that would constitute a working definition of the rule of law. Having reviewed the extensive literature on the subject, the project team was profoundly conscious of the many challenges such an effort entails. Among other things, it was recognized that for the principles to be broadly accepted, they must be culturally universal, avoiding Western, Anglo-American, or other biases.60



But just as the Index® must be ‘culturally universal’,61 the designers recognised that it must also be ‘culturally competent’.62 That is, to be a ‘global instrument that looks at the rule of law comprehensively’, the Index® must be capable of being ‘applied in countries and jurisdictions with vastly different social, cultural, economic, and political systems’.63 This means not only accounting for differences across state systems; the Index® also, and even more challengingly, ‘must take into account existing traditional and informal systems’, the ‘variety’ of which ‘is enormous’.64 In other words, the World Justice Project recognised that, in order for the Index® to provide a universal representation of the rule of law that can guide its development globally, the Index® would have to be capable of responding to a plurality of legal contexts (satisfying the need for particularity), without becoming mired in the particularities of those contexts (satisfying the need for generality).

Recall, ‘contradictions cohere in myth’.65 There is no shortage of contradictions in international rule-of-law development, but perhaps the most important is the contradiction in its concept of the ‘international’, which maintains a free-floating universal quality while retaining a grounded connection to local realities. It does this through the concept of the nation, which mediates between the local and the universal by purporting to represent the former in the creation of the latter (the nation, and by extension the international, is in consequence both local and universal). The concept of the international thereby satisfies that ‘double demand of modernity’, as Fitzpatrick puts it: ‘the demand for assured position integrated with a responsiveness to all that is beyond position’.66 To return to the problem of how the Rule of Law Index® can be both ‘culturally universal’ and ‘culturally competent’, the answer offered by the World Justice Project is that the principles on which the Index® is based have been ‘derived to the greatest extent possible from established international standards and norms’.67 In other words, by fusing both general and particular qualities in ‘universal principles’, the ‘international’ makes the Index® coherent.

The operation of this resolution can be seen in a telling passage in the World Justice Project’s 2016 report. The passage appears in a footnote that explains what is meant by legal fairness. The general principle is set out in the first sentence:


The laws can be fair only if they do not make arbitrary or irrational distinctions based on economic or social status—the latter defined to include race, color, ethnic or social origin, caste, nationality, alienage, religion, language, political opinion or affiliation, gender, marital status, sexual orientation or gender identity, age, and disability.68



The next two sentences then acknowledge a problem with this general principle:


It must be acknowledged that for some societies, including some traditional societies, certain of these categories may be problematic. In addition, there may be differences both within and among such societies as to whether a given distinction is arbitrary or irrational.69



So here is that ‘double demand of modernity’:70 for an assured position (a definitive principle with an inclusive list of categories) as well as for responsiveness to all that is beyond position (to what is not included within the limits of these categories, to what contradicts the concrete application of the principle). The fourth and final sentence in the footnote provides the resolution to the paradoxical demand:


Despite these difficulties, it was determined that only an inclusive list would accord full respect to the principles of equality and non-discrimination embodied in the Universal Declaration of Human Rights and emerging norms of international law.71



And with that invocation of the ‘international’, the problem becomes mute. Or almost mute. While grounding the concept of the rule of law on human rights and other norms of international law is supposed to resolve the contradiction and make the Index® both culturally universal and culturally competent, a shortfall remains exposed by a ‘resistant reality’.72 As noted above, for the Index® to be ‘culturally competent’ it must be capable of being ‘applied in countries and jurisdictions with vastly different social, cultural, economic, and political systems’,73 which means taking into account not only differences across state systems but also an enormous variety of ‘traditional and informal systems’.74 While the differences across nation states can be made commensurate as mere variations of the universal form of the nation state,75 it is not so easy to absorb these ‘traditional and informal systems’ within the model. Indeed, it would seem that their radical difference from the universal form makes them incommensurable, forcing the World Justice Project to drop ‘informal justice’ from its ‘aggregated scores and rankings’.76 The reason is found in another footnote:


WJP has devoted significant effort to collecting data on informal justice in a dozen countries. Nonetheless, the complexities of these systems and the difficulties of measuring their fairness and effectiveness in a manner that is both systematic and comparable across countries, make assessments extraordinarily challenging.77



Thus, the reality of ‘informal justice’, the particularities of which resist assimilation into this universal model of the rule of law, and therefore remain as a sign of the contradiction that continues to mar it, is effectively cut from the Index®.78

Having removed that miring particularity from the model (and along with it, the experience of law, and indeed of the rule of law, for the vast majority of the world’s peoples), the result is no longer a troubling paradox but, true to the World Justice Project’s original ambition, ‘a global definition’ of the rule of law that is ‘deeply rooted in universal principles and is generally applicable across countries, cultural backgrounds, professional disciplines, and levels of economic development’.79 While ‘informal justice’ is not essential to this model, ‘fundamental rights’ as enshrined in international law are of course essential (‘the Index recognises that a system of law that fails to respect core human rights guaranteed under international law is at best “rule by law” and does not deserve to be called a rule of law system’).80 So too is ‘order and security’ (which are also ‘defining aspects of any rule of law society’).81 In short, the result is one of those Eternal Objects: a Rule of Law Index® that expresses a universal mode of being while providing a guide for realising it in societies around the world.

IV. UN Rule-of-Law Assistance

At this point, it should not be surprising that the UN’s work to build and strengthen the rule of law has a beginning in the Congo, and that this beginning is also defined by an absence. ‘Noting with deep regret and concern the systematic violations of human rights and fundamental freedoms and the general absence of the rule of law in the Congo.’82 Written in 1961, this sentence is the first mention of ‘the rule of law’ in a UN Security Council resolution. Sixty years later, most Security Council-mandated peace operations include a ‘rule of law’ component,83 while most UN rule-of-law assistance is directed at what the organisation calls ‘conflict societies’ and ‘post-conflict societies’,84 which, in all major UN documents on the subject, are likewise defined by absence. To cite one example from the UN Secretary-General’s definitional 2004 report on the rule of law:


helping war-torn societies re-establish the rule of law and come to terms with large-scale past abuse, all within a context marked by devastated institutions, exhausted resources, diminished security and a traumatized and divided population, is a daunting, often overwhelming, task. It requires attention to myriad deficits, among which are a lack of political will for reform, a lack of institutional independence within the justice sector, a lack of domestic technical capacity, a lack of material and financial resources, a lack of public confidence in Government, a lack of official respect for human rights and, more generally, a lack of peace and security.85



Or as the President of the Security Council reminded the Council when introducing its February 2014 open debate on ‘the promotion and strengthening of the rule of law in the maintenance of international peace and security’ (citing Dwight Eisenhower’s much more succinct formulation): ‘The clearest way to show what the rule of law means to us in everyday life is to recall what has happened when there is no rule of law.’86

‘Lack’,87 ‘deficit’,88 ‘vacuum’,89 ‘lacuna’,90 ‘failure’:91 in describing ‘conflict and post-conflict societies’ the UN could be describing that proverbial state of nature that is likewise ‘typified by lacks’.92 In the mythology of modern law, such states of nature, being ‘completely wild and lawless’,93 provide the aberrant origins that give identity and impetus to modern law. The same can be seen here in the mythology of rule-of-law development, the aim of which is ‘filling a rule of law vacuum’.94 And yet what is remarkable about these modern states of nature is that they are relapsed, rather than an absolute starting point. As the President of the Security Council stated in his address quoted above, this is about ‘restoring the rule of law’.95 The UN consistently describes its work in this way, as assisting with ‘the progressive restoration of the rule of law’.96 The premise for this restoration work is expressed by the UNDP:


In the final analysis, the development approach is steered towards the full respect for human rights as a means of achieving the rule of law. But, as a development agency, the universality of human rights is approached from within a society, rather than from outside. It assumes that every society possesses deeply rooted ethics and social codes of conduct, which, once, contributed to the articulation of universal human rights standards. The search and revival of these norms, therefore, constitutes one of the most single important—and yet most complex—factors in strengthening the rule of law in conflict- and post-conflict environments.97



Sometime in the distant past, every society possessed the universal norms that authorise international intervention to restore the rule of law; the task now is only to revive that normative basis in societies that have since fallen down. And yet, despite the fact that what is said to come from ‘within’ actually appears to come from ‘without’, through intervention, the keyword that authorises the UN’s development approach is immanence and not transcendence. The UN, like other international organisations, is supposed to assist state governments to achieve their own national priorities, not impose a foreign agenda.98 That is why it is so important for the UNDP to emphasise that ‘the universality is approached from within a society, rather than from outside’.99 If the forms and norms that are essential to the rule of law are immanent to a society, then that society is the author and authority of its own development—which in turn grants the UN authority to intervene on their behalf when they are supposedly no longer capable of realising their own authorship or of acting on their own authority.

So again we have origins, with the rule of law defined negatively and the task of restoring the rule of law defined as overcoming these negative conditions. And again the premise is that this rule of law is the foundation of all societies (‘the basis on which just and fair societies are built’, to quote the UN General Assembly’s 2012 Declaration on the rule of law).100 At the same time, the rule of law is said to be a force for transformation, ‘an engine for progress’,101 that is ‘critical to lifting societies out of cycles of conflict and fragility’;102 while rule-of-law development is said to be ‘key to facilitating complex processes of social, political and institutional transformation that break cycles of violence and activate economic recovery’.103 More expansively, the resulting rule of law is said to be ‘essential for sustained and inclusive economic growth, sustainable development, the eradication of poverty and hunger and the full realisation of all human rights and fundamental freedoms, including the right to development, all of which in turn reinforce the rule of law’.104 Add to this list the capacity to ‘generate investment’,105 to ‘facilitate entrepreneurship’,106 to foster ‘democracy’,107 while addressing ‘climate change’,108 ‘financial crises’,109 ‘forced displacement’,110 and ‘terrorism’.111 The list goes on, with the rule of law ‘linked to virtually all areas of United Nations engagement’,112 exhibiting that mythological quality of omnicompetence.

This ability ‘to intervene at any point’ clearly makes the task of building and strengthening the rule of law a big one.113 God-like, even. As the UNDP concedes: ‘In the final analysis, the Herculean task of re-establishing the rule of law requires a comprehensive definition that addresses interrelated justice and security institutions and good governance with due attention to political, economic, social and, even, psychological factors.’114 Invoking that ‘mortal god’, Hercules, is necessary not only because of the long list of labours; such a mythological figure, at once human and deity, is needed because international rule-of-law development is grounded on a fundamental contradiction.115 The problem can be seen in the passage just quoted. UN rule-of-law assistance must be based on a comprehensive definition of the rule of law that advances ‘universal’ principles, and it must be responsive to the particularities of ‘local’ contexts. Like Hercules, the UN must get its hands dirty in the field, tackling the multi-headed beast of underdevelopment, and it must uphold the global order.

This is the problem discussed above in relation to the Rule of Law Index®. On one hand the UN is responsible for international law, and on the other hand it must be responsive to the needs and interests of the constituencies to whom the organisation provides assistance. To quote the UN Secretary-General’s 2012 report on ‘delivering justice’: UN rule-of-law assistance ‘must be in line with the internationally agreed normative framework, but must also be led by national aspirations and anchored in the national context’.116 Or, again, as the Secretary-General put it in his definitional 2004 report on the rule of law: ‘Security Council resolutions and mandates’ should ‘respect, incorporate by reference and apply international standards’ but at the same time ‘avoid the imposition of externally imposed models’ in ‘determining the course’ for ‘restoration of the rule of law’.117

How does the UN reconcile this double demand? How does it uphold the ‘universal’ and remain responsive to the ‘local’ in the provision of rule-of-law assistance? The answer is in Mythology: ‘Law’s claims to universal, objective, impersonal (and so on) rule are made palpable and plausible through the mythic mediation of the nation.’118 As in the World Justice Project’s Rule of Law Index®, the nation state mediates between the paradoxical demands by representing the ‘local’ in the creation of the ‘universal’. Thus, it is possible for the UN to provide rule-of-law assistance to a nation state in a way that meets both demands, because the nation state simultaneously represents the ‘local’ and constitutes the ‘international’.119 But if the nation, and national law, comes to represent the local, and local law, what then becomes of the ‘other’ forms of law encountered on the ground that are not identical with the national law? The answer is that these forms of law (sometimes called ‘informal justice’, ‘custom’, or ‘traditional law’) present a resistant reality that exposes what is arguably the most fatal shortfall in the mythology of rule-of-law development.

The World Justice Project dealt with this shortfall by effectively cutting these forms of law (under the name ‘informal justice’) from their model of the rule of law. The UN, no longer able to do this, instead draws upon three further myths to ensure coherence. One is ‘democracy’, which supports rule-of-law development by giving greater credence to the claim that the nation state represents the local in the constitution of the international. Now most, if not all, international interventions to build and strengthen the rule of law include components to build and strengthen democracy (through, for example, supporting elections).120 The second is ‘human rights’, which again mediates between the local and the international by providing principles that are supposed to be grounded in all humans. It is beyond this chapter to examine the ways in which these particular myths support each other, but such an analysis might begin by considering how, since the World Summit Outcome in 2005, the UN General Assembly has included a ritual ‘reaffirmation’ in its annual declaration on the rule of law, that ‘human rights, the rule of law and democracy are interlinked and mutually reinforcing’.121 Rather, it is the third mutually supporting myth, which Fitzpatrick analysed in terms of ‘popular justice’, that is of interest here.122

In short, by characterising the resistant forms of law as forms of alternative, popularly accessible justice, their opposition to national (and thus international) law becomes integral to ‘the rule of law’. Thus, to begin with, international interveners can no longer ignore the fact that most legal disputes around the world are handled by non-state legal systems.123 This is the resistant reality of ‘legal pluralism’, which clearly poses a problem for ‘the rule of law’.124 The solution to this problem, for the UN, is to bring the different legal systems into a relation of mutual support with the national and international legal system (‘to help them [the other forms of law] to continue their often vital role and to do so in conformity with both international standards and local tradition’).125 How is this mutuality achieved? On one hand, these forms of law are found to be ‘flexible and open to change’, ensuring their progressive assimilation, or ‘harmonisation’ as it is often called, with national and international law (a finding that ‘moves the UN closer to a coherent approach to rule of law assistance in the context of legal pluralism’).126 On the other hand, and in the meantime, the non-state legal systems are found to provide an essential additional service, a form of ‘alternative dispute resolution’, that is cheap, efficient, timely, accessible, and effective.127 In other words, while ‘these systems can play an important part in the delivery of justice services’ as they are, work must be done to ensure that they are brought ‘in line with international norms and standards’ and under the rule of (national) law.128 As Sundhya Pahuja observes: ‘these local means of ensuring social order need to be preserved because they will ultimately ensure the success of the “legal” order that must eventually come’.129

This resolution to the problem involves a remarkable reversal of the European colonial judgment that ‘traditional law’ is static and unchanging and therefore outmoded in modernity. Now such law is found to be especially ‘flexible and open to change’ and therefore perfectly capable of developing into ‘modern law’—thus turning the dynamism of these forms of law, the denial of which in colonialism was used to authorise their transformation, into the very thing that authorises their postcolonial transformation. And in doing so, to recall Fitzpatrick, ‘law as a unified entity’ is ‘reconciled with its contradictory existences’.130 Despite the recognition that law ‘changes and is historically responsive’, its variations become mere moments in a teleological progression towards the ‘universal’ form of law. Despite being the ‘expression of a popular spirit’, law becomes exclusively the ‘sovereign imperative’ of the nation state. Despite being intrinsically plural, law becomes ‘distinct, unified and internally coherent’.131 In mythic style the law that is to rule thus transcends its social contingency, its contradictory existences resolved by and in a field that works to maintain overall coherence.132

And yet coherence in itself is not enough; there must also be a sense of authority. Indeed, the ultimate aim of rule-of-law assistance is for every society to become responsible for, and capable of sustaining, their own development. As the UN Secretary-General acknowledged in his 2004 report on the rule of law: ‘Ultimately, no rule of law reform, justice reconstruction, or transitional justice initiative imposed from the outside can hope to be successful or sustainable.’


Most importantly, our programmes must identify, support and empower domestic reform constituencies. Thus, peace operations must better assist national stakeholders to develop their own reform vision, their own agenda, their own approaches to transitional justice and their own national plans and projects. The most important role we can play is to facilitate the processes.133



Because the nation state is both the inside and the outside—embodying both the particular and the general, the local and the international—the UN is not seen to impose ‘from the outside’ when it provides such rule-of-law assistance; it only facilitates processes that are internal to a nation state’s ‘own’ development.134 The same points are repeated in the Secretary-General’s Guidance Note on providing rule-of-law assistance. The fifth guiding principle of UN rule-of-law assistance is to ‘ensure national ownership’, because, again, ‘no rule of law program can be successful in the long term if imposed from the outside’.135 Here ‘meaningful ownership requires the legal empowerment of all segments of society’,136 which leads to the sixth guiding principle of UN rule-of-law assistance: to ‘support and empower national reform constituencies’.137 Again, the aim is ‘to help national stakeholders to develop their own vision, agenda, approaches to reform’ from within.138

To do this (‘ensure national ownership’ and ‘support and empower national reform constituencies’),139 the UN uses an array of programmes aimed at ‘access and awareness’,140 involving projects to enhance ‘access to justice’,141 increase ‘legal empowerment’,142 and facilitate ‘civic education’ and ‘public awareness’ more generally.143 For example, the UN might ‘organise workshops and public education seminars to help sensitise the public on the new and enhanced role of the judiciary in nation-building and on the importance of the rule of law’,144 or broadcast radio plays that model how proper legal subjects conduct themselves in relation to each other and in relation to the state. As such, while all societies are responsible for their own development, international agents like the UN can—and indeed have a responsibility to—teach them how to embark upon and accelerate this historical process.145 As Pahuja writes (extending Fitzpatrick), such agents, who possess the knowledge and experience of the ‘universal’ form, must take up the ‘pedagogical burden’ of development.146 And while all of this is of course ‘voluntary’ and not imposed,147 there is also no doubt that it is part of every society’s destiny, as subjects of history. For just as the rule of law is foundational (‘the basis on which just and fair societies are built’),148 so too ‘adherence to the rule of law requires a culture of legality and legal empowerment that addresses exclusion so that all persons know and can seek protection of their rights and entitlements’.149 It is this immanent nature of the rule of law—its universality derived from all societies—that authorises the UN’s work to assist societies to overcome their aberrant cultural conditions—to revive their once vibrant but now atrophied cultures of the rule of law.

V. Conclusion

The aim of this chapter has been to provide an overview of the international development project’s rule-of-law agenda, in a way that highlights its mythological character. To do this the chapter has focused on the work of the UN and the World Justice Project. While these two organisations do not cover the field, the analysis raises at least a strong suspicion that the mythology of modern law, as analysed by Fitzpatrick, remains integral to rule-of-law development more broadly. Pahuja’s study of ‘development and the rule of (international) law’, which traces many of the themes focused upon here in analysing the work of the International Monetary Fund and the World Bank from the 1990s into the early 2000s, provides another compelling reason to suspect this.150

The importance of this finding is that it draws attention to a racialised (legal) imperialism at work within the development project. In particular, it draws attention to how the development project denies the laws of societies around the world, along with the ways in which those laws already ‘rule’, while at the same time denying this denial. This is the mythology of rule-of-law development.151 The rule of law that is being promoted is supposed to be constituted by, and responsive to, local law (through the medium of the nation)—a supposition that denies the ways in which this universalised rule of law obliviates the particular laws that are actually in place along with their modes of rule. The enduring value of Fitzpatrick’s account of the mythology of modern law is that it exposes the operation of this double denial, showing the violence of an intervention that purports to act in the name of the world’s peoples while denying the sovereignty of their laws. At the same time, the value of this approach is that it does not seek to ‘demythologise’. The problem is not that rule-of-law development has a mythological character as such, but that the mythology of rule-of-law development is fundamentally racist. By showing the racist character of this mythology, Fitzpatrick’s work helps to decolonise, rather than demythologise, by helping to create the conditions for those who have been silenced by a dominant and dominating mythology of modern law to project their own legal mythologies.152 There is of course no guarantee that these mythologies will not be racist. But creating the conditions for a mythological legal pluralism in which everyone can participate as mythologists—and not just provide the vacuous material for another’s mythology—might at least ensure the particular imperial violence of the mythology of modern law is no longer operative.
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CHAPTER 6

Development, International Law, and the State

Luis Eslava, Caitlin Murphy, and Sundhya Pahuja

I. Introduction

The idea of a relatively stable and autonomous state is central to the international development project. This idea persists despite the visibility of more complex lived realities within and across states’ territories, and critique from many quarters. This imagined state is meant to be able to find a place in an existing world of fierce competition and profound inequalities. At the same time, this state is meant to implement the normative visions of the twin projects of international law and development in a relatively straightforward, if not always easy, way. In this chapter, we join those who have sought to trouble these naturalised accounts of the state, specifically within the context of international law and development. We hold at bay the idea of the state as a solitary actor in a pregiven international legal order—an order constituted and governed by sovereign states. Instead, we approach the state as an ever-changing institutional formation embedded within the intersecting structures that produce and are reproduced by international law and development, and the contradictions that run across them.

This changing nature of the state, however, does not make it an open-ended institutional canvas, versatile enough to achieve any objective if the right technical expertise and political will are deployed. The state is both often captured by local and transnational elites and constantly disciplined—and intervened in—according to particular agendas that lead to dispossession, expulsion, and accumulation.1 Of course, this could well be said of all states. Yet this assessment finds particular resonance in states known variously as forming the ‘developing world’, the ‘post-colonial world’, the Third World, or the Global South.2 This is the case because of the historically constructed dependency of these states on their Global Northern peers and global elites via international debt, international trade and investment arrangements, and old and new forms of the international division of labour and production. Our approach in this chapter seeks to attend then to the deep contestations that have marked the history of Global South states, from the early post-colonial period until today. We invite readers to reflect on what might result from these processes for the shape of the state as such, and for the human and non-human communities and environments within it.

In this chapter, we trace three specific ways in which the state interacts with the worlds made, imagined, and resisted by those who live with the contradictory realities of international law and development. First, we look at how international law and development disciplines populations through the state form and its institutions. Second, we look at how the state itself takes up international developmentalist logics to continue this disciplining work. Third, we look at the ways in which the state has also been a site of resistance towards the pervasive projects of international law and development. For heuristic purposes, we have called these sections ‘outside-in’, ‘within’, and ‘inside-out’, even though the boundaries between ‘inside’ and ‘outside’ states are far from clear.

In each of the sections, we ground our examination in illustrative instances of both old and new formations of the ‘developmental state’. The ‘developmental state’ marks the explicit encounter, at the ground level, between the development project and international law especially after the Second World War when the idea of development took off in international policies and institutional debates.3 But it is part of the story of the expansion of European law and culture and its Eurocentric outlook during the formal colonial period. The ‘old’ and the ‘new’ forms of the developmental state refer to the way in which the (‘old’) state form that emerged across the developing world during the mid-twentieth century came to be severely altered by the ascendency of neoliberal logics and replaced by a (‘new’) state form during the last quarter of the last century. This move from the ‘old’ to the ‘new’ developmental state exemplifies in itself the constant disciplining and the different modalities of dispossession, expulsion, and accumulation that mark the history of the state in the Global South.

At its most general level, what we hope to achieve with this chapter is to denaturalise or to ‘make strange’ the received legal and developmental wisdom about what some states ‘can’ do and other states are ‘unable’ to do. We want the reader to consider how we might think of what a state ‘is’, particularly in the so-called developing world.4 As Beard has argued, international law is underpinned, and it is given its putative ‘objectivity’ and universal applicability by development5—development as a necessary process of change and as temporal organisation of the history of the world.6 In this context, the state, through its technologies, modes, and institutions, enables the operation of international law while organising the human and non-human worlds within its jurisdiction according to a particular developmentalist logic.7

II. ‘Outside-in’: the State as a Creation of International Law

The ‘outside-in’ in the title of this section is intended to convey the external disciplining work exercised over the state by the projects of international law and development. These projects direct, constrain, and enable institutional forms and activities of the state and impact differentially on the social, political, and economic lives of the varied communities within it.8 This discipling work has shifted over time and is closely entwined with the interests enacted and contested through the broader international legal order. To illustrate the contours of this disciplining work, we begin with a moment when the operation of the international legal order and the form of the ‘developmental state’ were both in flux. The moment we have chosen begins in about 1973, a highly charged time of contestation over the price of oil. This contestation had a significant impact on the relationship between international law and development institutions and oil-producing and oil-importing states of the Global South. This moment provides a window into a shift in international law and development’s disciplinary work relating to the old developmental state. It was a moment in which Global South states and governments asserted their independence from Global North states and international institutions, only to be strongly challenged. From there we turn to the ‘new developmental state’ and the ways in which it was incentivised to leave behind the ‘old’ dream of industrialisation and self-sufficiency. From the mid-1980s onwards, that state was encouraged (if not forced) to invite foreign investment, privatise publicly owned assets, and render up the ‘common wealth’, all while framing its work in terms of the new language of human rights.9 Here we look at a mode of discipline emblematic of this era: indicators,10 and specifically, the World Bank’s Logistics Performance Index (LPI).11 As we will see, this example evinces how international law and development has come to discipline the state and the human and non-human landscapes and environments within it, through increasing indirect yet incredibly resilient and far reaching ways.

A. The Old Developmental State in the Wake of 1970s Oil Pricing

Many scholars have unpacked the way that racialisation and hierarchy work through international law and development to create the idea that nation-states exist on a variable cultural and temporal spectrum of ‘civilisation’.12 This, of course, has a much longer history than the developmental state.13 But more latterly, the mobilisation of the racialised and colonial ‘standard of civilisation’ in international law notoriously purported to legitimise imperial conquest, semi-imperial incursions, and later the increasingly more technocratic hierarchy of the League of Nations’ Mandate System.14 After its formal inception after the Second World War, development updated this logic. This was achieved through its governance work, and in the covert continuation of racially ordered hierarchies produced by substantively similar but differently named ‘stage[s] of development’.15 A primary imperative for the ‘old’ developmental state that emerged at this point was for it to ‘grow’ in economic terms, via its insertion in the international trading order of the time, first through the sale of primary commodities, and later via the promise of industrialisation. Growth in the frame of international development built on rather than replaced both the nineteenth-century ‘civilising mission’ and the early-twentieth-century ‘dual mandate’. These earlier dicta authorised imperial powers to civilise their colonies while exploiting their riches ‘for the benefit of the world’.16 As decolonisation unfolded, this shifted insofar as access to Southern resources would now have formally to be consented to by the new ‘sovereign’ nation-states as a necessary precondition to their growth and industrialisation.17

The disciplining power of growth, as espoused by (international) lawyers and development institutions, both relied on and contributed to the developmental state remaining for a while at least, in a subordinated position within the international economic order. At the same time, the conditions within the boundaries of states were putatively the responsibility of national governments, but usually subject to the highly interventionist ‘tutelage’ of international institutions and powerful states.18 In this world, from the perspective of the emerging developmental orthodoxy, it was not envisaged that developmental states would seek to—or indeed could possibly succeed in—forming an alliance, to change the terms and conditions of the international order.

And yet, in 1973, that’s precisely what the Organization of the Petroleum Exporting Countries (OPEC) did. It raised the price of oil and wrested some degree of control over oil prices from multinational corporations such as British Petroleum (formerly the Anglo-Iranian Oil Company).19 This action formed part of a series of demands that came to be known as the call for a New International Economic Order (NIEO). The NIEO comprised a series of projects that sought to challenge the post-war neocolonial economic order that was emerging after the war, and to give real meaning to the hard-won sovereignty of newly independent states.20

For better or worse, however, the price instability of oil that OPEC engendered rocked established patterns of the international economic order, affecting oil-importing states in the ‘Third World’ as well as in the West. As a result of existing international trade and debt arrangements, the debt burden of many states in the South grew exponentially with the escalation in the cost of oil.21 Facing calls for a new global economic order and a mounting crisis in poor Third World states, development institutions such as the World Bank and the International Monetary Fund (IMF), sought to deflect arguments for redistribution and instead intensified their financial disciplinary mechanisms over developing countries. Using the lever of debt, and a variety of institutional mechanism, the 1980s saw the inauguration of the new practice of ‘structural adjustment’, through which thoroughgoing austerity measures were enforced on Global South nations.22 Structural adjustment reforms entrenched widespread inequality both within and between states, in a way that it is still widely felt today.23

But debt conditionality and the subsequent wave of restructuring that hit states in Africa, Asia, Latin American and the Pacific during this period were not only a result of political struggles over oil in the 1970s. More important than this was the wider challenge by the Third World to the emerging neocolonial order. This challenge was partly possible because of the clash between the United States and the Soviet Union during the Cold War, and the political space that opened up.24 In their actions, international development and financial institutions were responding less to the need to fund rising oil prices and more to the nascent mobilisation and growing challenge. By disciplining states in the Global South into a new political–economic form of statehood—adjusted to a new development agenda based on free trade, privatisation, fiscal disciplining, international investment, and reduction in social expending—international institutions and new transnational elites were effectively undermining the possibility of solidarity between emerging economies.25 This moment of resistance by the ‘Third World’, and the response by the West, heralded the birth of the ‘new developmental state’.

B. The New Developmental State and the World Bank’s LPI

The new developmental state that emerged around the late 1970s and 1980s quickly became the object of new forms of disciplinary techniques. Old forms of arranging states in a hierarchy based initially on race and then on blunt aggregated measures of growth like Gross Domestic Product (GDP), were adjusted to new forms as the global economy was being reshaped. So, for example, as large corporations pushed for the ability to ‘offshore’ labour intensive industries, and Western states led its corollary in a frenzied increase in international trade, the new developmental state began to be ranked explicitly according to how it facilitated the global movement of resources.26 The World Bank’s LPI first developed in 2007 is one such ranking mechanism. Others include the provisionally titled ‘Business Enabling Environment’ measure (a replacement for the discredited ‘Doing Business’ Index), and the adjacent indicator-promoting programme ‘City Creditworthiness Initiative’, which we discuss further below.27

The LPI’s explicit goal is to collect and publish data on how each state facilitates market trade and transport in order to guide investors, facilitate supply chains, and promote further trade. The ‘logistics’ functions that the World Bank’s indicator is meant to map are understood from the perspective of the logistics industry to be elements of a ‘business science’ that enables greater efficiency for product companies by combining storage and transport to create and conform to a ‘just-in-time’ delivery system, which in turn is meant to drive up profit margins.28 The Bank created the LPI in order, in the Bank’s words, to assist states to increase their ‘logistics capacity’. That is, the extent to which a state works to facilitate a free trade policy environment and the ease of products moving through transnational supply chains. The LPI is based on responses to surveys of state officials. It generates a ranking grounded in six key areas of state capability and performance: fast passage of products through borders; transport infrastructure; meeting delivery times; easily tracing shipments’ location; and enabling ‘competitively priced’ shipping.29 The Bank connects this to ‘development’ by explicitly linking logistics to increased economic growth.30

In making this connection, the LPI is crafting a new image of development and the state, in which the ‘successful’ or ‘good’ ‘developmental state’ contributes to the expansion of trade liberalisation. Scholars attentive to the world shaping work of ‘logistics’ have pointed to the colonial and military origins of the practices which have coalesced into the ‘science’ of logistics.31 They have drawn out too, the contemporary relationship of logistics to efforts to prevent labour organisation along global value and supply chains in the name of efficiency and speed.32 Khalili has shown, at the same time, how racialisation is a central process in the (logistical) practices by which global commodities such as oil move in vast, complicated, and unequal ways.33

These practices and processes that run alongside logistics, and which are embedded in the LPI, may appear at first glance to be separate to international law and to the developmental state. And yet the LPI is just one artefact which shows us that a state’s relation to global resource supply chains is integrally connected to the image of the ‘successful’ state in international development narratives. As Alessandrini and Okonjo point out, contemporary developmentalist orthodoxy requires that ‘states recognise that to develop they need to create a regulatory environment that will enable their companies to link-up with “lead firms” ’.34 This new ‘wisdom’ does not reflect a pre-existing world but instead shapes life on the ground through developmental interventions which incentivise states to transform themselves in order to reach a point in the value chain where a greater share of the profit margin is promised.35 Global resource supply chains, and global value chains more generally are highly transnational, largely privatised, and extremely volatile. They render human communities and the more-than-human world subordinate to patterns of circulation, exploitation, and eventual abandonment which are difficult to escape. This is how certain visions of the developmental state become ‘common sense’, unsung international legal processes, underpinned by a developmentalist thinking that discipline states which do not comply or that try to resist logistics-inflected narratives. Operationalising this reality through the LPI, the Bank is effectively disciplining states through an ever-greater set of demands that reorganise states by further integrating the international economic and legal order in their very functioning, authorised by the promise of ‘development’.

III. ‘Within’: Developmentalist Discipline through the Nation-State

As many scholars have demonstrated, the binding force of the nation-state narrowed down the transformative capacity of decolonisation and continued to organise the lives of communities according to logics closely associated with the larger project of Anglo-European modernity.36 In this context, state-building comprises varied elements, which as Mark Fathi Massoud has recently pointed out, include remaking cultural and religious practices as much as reconfiguring ‘informal’ legal and economic arrangements.37 For many nation-states this transformation was mandated as a necessary process of ‘modernisation’, which has often disregarded the views of local communities and particularly the views and knowledge of people of colour and Indigenous peoples. Many decolonising states also inherited ‘sectors’ embedded in patterns of resource governance marked by colonial extraction and trade. While some national leaders were able to resist international market imperatives that would dilute efforts to decolonise in substance and not only form—as in the case of Jamaica, at least for a time38—others straightforwardly replicated earlier patterns of resource use which targeted putatively ‘backward’ sections of their societies, economies and territories.39 Yet, as much recent work on the ascendant role of the local and urban development shows,40 the fact that many national governments have taken up international development’s disciplining work ‘internally’ has meant the further entrenchment developmentalist logics within states. The disciplinary work of decentralisation over the past decades has continued, in this way, to pattern developing states and local communities more closely into the international economic order over the past decades. The result is that today, there is ‘a tight interaction between international norms, national administrative and fiscal laws, transnational private regulations, and urban and local development norms’, all of which constantly shape people’s everyday lives and their spaces.41

In this section, we discuss two examples of these ‘within’ the state workings of international law and development. The first example relates to the old developmental state in Bolivia in the late 1940s. In that example, in response to escalating conflict between workers and tin mining companies the state called on the UN to resolve the tensions.42 The second example examines recent practices associated with the new developmental state and the rating of cities, municipalities and local administrations in terms of their ‘creditworthiness’. As in the case of the LPI, these ratings practices highlight the ever-increasing reach of development into life in the South, now at the most local level.43 The two examples that we examine in this section also trace how national elites have participated in exclusionary forms of disciplining through the vehicle of the state. This happened first by centralising power in the hands of the national government, and then later by multiplying the levels of governance over local populations, in particular those with fewer resources, through initiatives to ‘decentralise’.44

A. Centralisation, Labour, and Resources: the UN in Bolivia

During the late 1940s, an intensifying struggle between companies and workers at tin mines in Bolivia prompted the conservative government of Enrique Hertzog to approach the UN for assistance.45 Over several phases, the UN’s involvement in Bolivia took the form of a proposal for the widespread reorganisation of state administrative practice.46 The particular suggestions that was most substantially implemented focused on the reorganisation of the Bolivian state and administration ‘to make it more efficient’. The orientation toward efficiency enabled the UN to avoid discussing the wider context of the struggles including wages, land redistribution, or the longer colonial histories of these inequalities.47 This is particularly relevant given the agitated conversations taking place in Bolivia and Latin America on these issues at the time.48

Effectively, the UN was engaged in reframing the impacts of centuries of colonial incursion as a developmental deficit or lack of appropriate state practice. This reframing and historical erasure was common to international development thought during this period and remains a feature of developmentalist practice today.49 Indeed, the author of the UN’s primary report on Bolivia, Canadian diplomat Hugh Keenleyside, had observed in personal writings that a dramatic departure from the established social order in Bolivia would likely be required to substantially change that underlying causes of the mining conflict. Yet Keenleyside’s racialisation of Indigenous working-class communities prevented him from imagining a viable alternative to the orthodox (developmentalist) approach to the Bolivian state. Muschik describes how Keenleyside, who self-avowedly knew little about Bolivia, ‘considered Bolivian workers and peasants to be ignorant “poor devils” who had no alternative government to offer, and were in any case too disorganized to cooperate in support of any cause’.50 Thus his report framed the problem as one of state administration.51 In Muschik’s analysis, ‘as one UN memorandum on the topic explained, the “Bolivian program [was] initiated as an attempt to develop methods of technical assistance that would penetrate more deeply than most into the economic problems of the nation and into the administration of development programs” ’.52

In practice, however, the power of UN personnel was more ambiguous than this imagined role. So, while UN experts did actively participate in the government, it was Bolivian officials who guided the significant policy decisions and assumed the heroic role of ‘modernisers’ of economic and social relations in their country.53 National leaders welcomed the far-reaching UN proposal to shape state administration in line with ideas of centralised development. In part, the leaders sought to use those proposals to quell social unrest in response to tin companies’ widespread firing of staff after the international price of tin fell in 1950.54 State leaders also embraced international development as a way to help resolve social tensions caused by longer colonial processes and the dependency of the national economy on the extraction of commodities and the motions of the international market. Indeed, 95% of Bolivia’s exports at the time were tin. And the price of tin was largely set unilaterally by the US after it took over the monopoly purchasing position from the UK during the Second World War.55

Faced with a society marked by long colonial histories, domestic elites in Bolivia used the form of the developmental state to consolidate their power in the national government. In Bolivia, as in so many other states across the developing world, this use of the state form inevitably did not resolve existing tensions. But the way that national leaders embraced a centralised form of development carried implications for their countries’ future relationship with international economic institutions. This laid the groundwork for the more decentralised forms of financial and administrative disciplining that began to emerge from the 1980s.56 As the case of Bolivia demonstrated, international economic institutions already exercised influence over Global South states, which only heightened with the reach of neoliberal structural adjustment mechanisms into government’s decision-making.57

B. The Variegated Sovereignty of Decentralisation: Financial Discipline and Sub-sovereign Credit Rating

In this section, we discuss how disciplinary dynamics operate ‘within’ states in contemporary times of decentralised development. Specifically, our example demonstrates the increasing reach of financialisation at the international level into everyday social life. This happens in part through the way subnational investment and development initiatives are embraced by local elites.58 Our example highlights the new modes of governance through which power is exercised, putatively through granting more autonomy to local municipalities. In practice, with this ‘autonomy’ have come intensified (internal) forms of financial discipline that bring the disruptive social effects of international development ever closer to communities. This is especially true for those most disadvantaged.

Sovereign credit ratings are a long-established practice to discipline states through debt surveillance.59 Sovereign credit ratings comprise information for those who invest in governments bonds, that rank how likely a state is to meet debt obligations.60 The significant reach of credit rating agencies, in particular the ‘big three’ international rating agencies based in the North (i.e. S&P Global Ratings (S&P), Moody’s, and Fitch Group), has been further consolidated in recent years by their expanding ownership of other agencies, with the South disproportionately bearing the social costs of this expansion.61 The African Sovereign Debt Justice Network points out that during the Covid-19 pandemic, ‘developing countries have borne the brunt (approximately 95%) of credit downgrades despite experiencing relatively milder economic contractions’.62 The effects of these ratings exercises is to obscure the international dimension of sovereign debt, attributing responsibility to the state for the effects of an economic order steeped in long colonial histories. Ferreira Lima has shown that despite the fact that ‘mainstream literature on sovereign debt commonly attributes sovereign insolvency to the broad categories of either misfortunes or mismanagement’, ‘liquidity is unevenly available to states with different levels of monetary power’. In other words, ‘the system is structured upon a global hierarchy of currencies’.63

Today, sovereign credit rating, a practice traditionally reserved for states, has expanded into ‘sub-sovereign’ credit rating exercises which now rank the ‘creditworthiness’ of cities and municipalities within nation-states. The dynamics of sub-sovereign credit ratings can be gleaned from the World Bank’s work in urban development, specifically the ‘City Creditworthiness Initiative’. In the Bank’s words, this initiative aims to:


provide local authorities with comprehensive, hands-on, and long-term support and help them: achieve higher creditworthiness by strengthening financial performance; develop an enabling legal and regulatory, institutional, and policy framework for responsible sub-national borrowing through reforms at the national level; improve the ‘demand’ side of financing by developing sound, climate-smart projects that foster green growth.64



The initiative comprises ‘City Creditworthiness Academies’, that is: ‘hands-on learning programs that teach city leaders the fundamentals of creditworthiness and municipal finance’ as well as technical assistance implementation programmes.65 As another development institution report on financing development at the local level explains, this initiative ‘strengthens the financial performance of local governments, and prepare them to tap domestic and regional capital markets without a sovereign guarantee’.66

Sub-sovereign credit ratings are in this sense a direct expression of decentralisation plans that have been put into practice across developing countries since the 1980s. Responding to a perceived need to overcome the old developmental state’s excessive centralism and the overbearing presence of governments over national economies, decentralisation has come to replicate financial disciplines from the international and state level to local municipalities. The result of this cascading has been the proliferation of fiscal supervision and concomitant austerity measures long associated to international debt. Selling of local public assets, increasing fiscal charges to low- and middle-income families, and the extension of incentives to local and international investors in order to become ‘competitive’ and attractive to transnational elites, have all become day to day municipal affairs. This has had significant distributive consequences within both states and ‘sub-sovereign’ cities and municipalities—for example, in terms of a race to the bottom with regards to local environmental regulations in order to attract investors and an increasing surveillance of low income neighbourhoods who are perceived as deteriorating the security and image of cities.67 As we have argued elsewhere, ‘[u]nderstanding the current reorganization of local jurisdictions as part of a more sweeping inter/national transformation is extremely important, not least because it is reminiscent of a specific and highly influential imperial model … that of “indirect rule” ’.68

Yet state and municipal officials often embrace forms of sub-sovereign credit rating even as we saw above that international institutions, primarily the World Bank, administer the classification infrastructure and hold authority over it.69 While the authority of international development institutions is consolidated through sub-sovereign credit ratings, state participation in developmental disciplining becomes aligned with these international processes. At the same time, the international economic order’s presence in social life at all scales continues, reframing local communities now as both potentially entrepreneurial or as surplus populations.70 As globalisation renders the city subject to a reinvented brand of localised development, the imperative of ‘bankability’ also takes shape locally. The interests of international finance are, however, often far from local social objectives which sub-sovereign lending purportedly supports.71

Cities and local governments have responded to this increasing international attention by mobilising themselves at the international level, through local government associations and direct appeals to international institutions.72 But despite these efforts and decentralisation still being praised for facilitating enhanced autonomy, debt continues to move further into local domains while certain cities in the Global South, and no others, become enclaves of international capital—uncomfortably resembling again the role of key cities during colonial times.73

We can think about these contradictions embedded in the aspiration of local creditworthiness, and the more extensive project of decentralisation, as emblematic of the way that once the state became envisioned as a more dispersed territorialised unit, developmentalist discipling can took different forms. As we pointed to earlier, development projects of centralising national resources common to the 1950s interacted with social life highly marked by longer colonial histories and often continued colonial stratification and racialisation. More recent trends towards decentralisation do not reverse the way that the state produces such hierarchies, but by enacting them through municipalities and cities their form and contestability shifts: ‘the reconfiguration of the state through the localities—as opposed to its dissolution—is elided’.74 This has the effect of further embedding the international order within local realities, and with this the violence of nation-building projects and their practices of classification, demarcation, and disciplining 75

IV. ‘Inside-out’: Resistance to International Law and Development

There are multiple ways to understand the state’s role in international development, and to ask whether the state can ever be the site for emancipatory possibility. Despite the state being a particular jurisdictional form of international law,76 social movements have at times been able to ‘inhabit’ the space of the state to resist the disciplining functions of international law and development, or to make the narrative less smooth. Many chapters in this volume document this challenge. Fakhri and Adebola have traced how some states in the South have been able to figure a different legal relationship between rural communities and global corporations regarding aspects of food and agricultural production and ownership.77 Merino also shows us the unique value of ‘plurinationalising’ the state in certain parts of Latin America and the tensions that have accompanied this counterhegemonic project of remaking public space and institutions. The initiatives he traces include the framework of buen vivir and its challenge to the extractive model of the European state form. Monson, Camacho, and Foukona and Okafor and Miyawa also remind us of the long and varied traditions of resistance to colonial developmentalism. And Mattei and Salomon highlight the potential for idea of the ‘commons’ to ‘render contingent the state’s legitimacy as an institution based on its willingness and ability to protect the community against the extractive use of private property’ as part of creating a people’s international law.78

Our own first example in this section relates to the claims to permanent sovereignty over natural resources (PSNR) made by states in the South struggling for an NIEO. These claims can be understood as jurisdictional practices that were rival to the idea that decolonisation was confined to the form of an independent state within the existing international economic order, and from within the confines of the old developmental state.79 Our second, more recent, example is Chile’s Constitutional Convention, which sought to propose a new constitutional text to replace the 1980 Constitution, passed during General Augusto Pinochet’s seventeen-year dictatorship. In operation from mid-2021 to mid-2022, the Constitutional Convention found new ways to struggle for autonomy, in a manner decoupled from a universalising cosmology and the narrow dictums of the new developmental state. These examples are most usefully read outside a narrow bifurcation between ‘success’ and ‘failure’. Rather, this section understands them as vignettes that show us the varied ways in which the state in the Global South has and remains a site of constant struggle despite decades of disciplining from the projects of international law and development.

A. Towards PSNR

By the time of the Bandung Conference in 1955 and later the formation of the Non-Aligned Movement in 1961, the non-European world was already using international fora to denounce imperial systems of labour, extraction, and finance, in both formal colonies and in the wider spheres of influence of European powers. The claims were directed at showing how colonial economies were geared toward the satisfaction and needs of those in the metropole, at the expense of the rightful inhabitants of the colonies. The experience of Latin American states, who have been nominally independent since the nineteenth century, also provided evidence that the colonial integration of societies into the world economy and the existing international division of labour created enduring economic structures that deepened international inequalities.80

The claim to PSNR was crystallised in UN Resolution 1803 (XVII) of 1962. The Resolution called principally for ‘the recognition of the inalienable right of all States freely to dispose of their natural wealth and resources in accordance with their national interests, and in respect for the economic independence of States’, and additionally asserted that ‘the provision of economic and technical assistance, loans, and increased foreign investment must not be subject to conditions which conflict with the interests of the recipient State’.81 Like other aspects of the NIEO, however, international development institutions and mechanisms of debt were central to displacing the actualisation of the PSNR. For this reason, the story of PSNR is often recounted as a ‘failure’, naturalising an almost inevitable fading away of demands through the implication that claims to PSNR were too political, and ‘excessively radical’.82

Yet thinking about PSNR claim as a ‘middle ground, or the opening up of a space of legal relations’ between states speaks to why it was actively shut down, in part through an invocation of more orthodox forms of development based on the use of resources by those with more power.83 Thinking in this way about PSNR engages it not only as states in the South’s claims to their natural resources but also as an expression of a more pluralised form of international law and of development. The participation of leaders such as Nehru at the Bandung Conference already prefigured this. As we have argued elsewhere, Nehru’s ‘international’ was one in which multiple cosmologies and relations could coexist as lawful without being subordinated to the position of being ‘outside’ a purportedly more ‘modern’ international law.84 The role imagined for international law in this Third World is not to effect the transformation of the others in the name of an idealised version of one way of life, but to allow different peoples and nations, with different laws, to meet with dignity. It is a law of encounter, not of inclusion.85

These mobilisations used the state to not only challenge the international economic order, but to assert a jurisdiction unconfined to the version of international law so entwined with development. In this way, re-enactments of orthodox versions of international development were a violent response to PSNR and the NIEO and their reworking of international authority. The idea of a singular international law was thus immensely assisted through a particular version of development.86 In turn, the worldmaking function of this vision of development was enacted and stabilised through the developmental state on many levels—as we have termed them here ‘outside in’ and ‘within’. Staying with the implications of past attempts to turn the international developmental order ‘inside out’ may gesture, in this sense, towards seeds of new and already-present projects to undo the unequal worlds make by international law and development. If we think of the claim to PSNR as a way of relating to resources through state control, we might conclude that its potential for meaningful resistance was effectively suppressed by the 1980s. But if we embrace PSNR as a refusal to accept a singular international jurisdiction bound by development, its possibilities to guide future projects beyond the nation-state might live on.87

B. Constitutionalising Other Possible Futures

The demand of the Chilean people for a new constitution was born of a deeply felt discontent with Chile’s neoliberal economic model established by the infamous ‘Chicago Boys’ during Pinochet’s dictatorship.88 This included the excessive centralism of the Chilean state, and the silence of the 1980 constitution with respect to social rights and the rights of Indigenous peoples. Towards the end of 2019 these concerns consolidated into a ‘social explosion’ (el estallido social). A plebiscite calling for a new constitution was held in October 2020, which received support from around 80% of the population. This speaks powerfully of the following Constitutional Convention’s legitimacy and of exactly how much was at stake during its deliberations between 4 July 2021 and 4 July 2022.

Chile’s 1980 Constitution embodies many of the features that characterised Pinochet’s dictatorship and the longer history of, what Domingo Lovera has called, ‘authoritarian constitutional impositions’ that have characterised Chile’s constitutions since its establishment as a republic.89 The 1980 constitution was drafted by a commission appointed directly by Pinochet, and approved in a tightly controlled referendum. In addition to conferring extraordinary powers on Pinochet himself, it constitutionalised an economic model that transformed Chile in the poster child for neoliberalism. The 1980 Constitution was also designed in such a way as to entrench Pinochet’s preferred political, social, and economic model well beyond the end of his regime. Indeed, this was one of the key objectives with which Jaime Guzman, one of the Constitution’s main drafters, was tasked soon after Pinochet came to power in 1973. As a result, many constitutional law scholars have identified the 1980 constitution as the reason why full democratisation is still elusive in Chile. Recalling one of the main contemporary critical voices of the 1980 constitution, Fernando Atria, Lovera has characterised the 1980 constitutional model, and specifically the difficulty of changing it, as ‘la Constitución tramposa’ (the cheating constitution)’90 a device which gathers a ‘cluster of locks designed to immunize the [Pinochet]’s “œuvre” ’ from challenge.91

In contrast, the text of the new constitution was produced by a Constitutional Convention composed of 155 democratically elected members drawn from right across the political spectrum, on strict gender parity lines, and with seventeen of its seats reserved for Indigenous representatives. This extraordinarily progressive starting point in itself made the new constitutional text the first of its kind not only in Chile but in the world as a whole. On top of all this, the text of the new constitution affirmed the indivisible relation between humans and nature, the priority of looking after water sources in the face of a changing climate, the urgency of a transition away from extractive industries, and the institutionalisation of gender parity and equality within public institutions and their promotion in the private sector. At the same time, it included a far-reaching charter of socio-economic rights, a progressive version of territorial decentralisation and plurinationalism, the recognition of the importance of food sovereignty and the rights of peasants, and the crucial role of knowledge sharing among all citizens in the twenty-first century.

The new constitutional text was put to the public for final approval on a general plebiscite in September 2022. Given the transformative nature of the new constitution, the plebiscite mattered not only for Chileans but for people right across Latin America and the world. Worryingly, significant international and domestic support for the new text had been confronting a backlash from reactionary forces within Chile, mostly from right-wing coalitions, during the last months of the Constitutional Convention. This counterattack, waged largely in the arena of scare campaigns and misinterpretation across the media, ultimately tipped the vote towards rechazo.

The rejection of Chile’s new constitution meant missing the chance to witness how nations can, through institutional and democratic means, confront some of the key issues affecting the planet today—from climate change to entrenched forms of inequality based on gender, race, ethnicity, location, and even (for the first time in constitutional history) neurodiversity. However, despite losing the first vote, the Constitutional Assembly gave the region and the world a lesson on the possibilities and limits of how to address past and present injustices as well as future challenges from within the structures of the state. It did so by listening to people’s claims and offering a way to redefine the relationship to the international legal order, development and the shape of our collective future. It did so by continuing to resist, as many have done before, a singular international jurisdiction bound to narrowly defined forms of development.

V. Conclusion

Thinking about the state through the three heuristics we have laid out in this chapter reveals a complex array of activities, actors, and relationships between local life and international law and development. This presents a different account to that of a stable and isolated state that many international development institutions propose. These exercises in thought help us to see that the activities of international development institutions, and the laws that accompany it at the international and domestic level, are not simply markers on the path to ‘progress’, but forms which are constantly pushing state’s structures, the natural environment, local communities and their economies in quite particular directions. In so doing they are relentlessly challenging established arrangements and displacing endogenous or rival attempts to secure more substantive forms of (state) sovereignty.

For each of the three heuristics, we have offered an example from the ‘old’ and ‘new’ developmental state. In the first section in this chapter, we attended to the ‘outside-in’ disciplining of the state. We reminded readers of calls for an NIEO in the 1960s and 1970s, and the vibrant resistance to mainstream international development and neocolonialism that accompanied it. These calls were born within the confines of the old developmental state. And yet, during the 1980s, through the mechanism of debt, the old international order was reasserted to create a ‘new’, more ‘flexible’ developmental state. We described the ways the World Bank has come to discipline this ‘new developmental state’ in ways that re-enact old asymmetries in the international economic order, in the name of enhanced participation by the South.

In the second section, we described forms of state disciplining from ‘within’. This has manifested as both the centralisation and decentralisation of state authority. We took Bolivia as an example of a state which embraced the ‘old developmental state’ form as a way to resolve tensions associated with old colonial legacies. For Bolivia, this was particularly true in relation to labour practices within the extractive sector. In this section, we also showed how new forms of ‘decentralised development’ have prompted the new developmental state to take up processes around creditworthiness, for instance, through different administrative forms, such as the city and municipality. This ‘decentralisation’ extends the reach of international debt into the fabric of local life.

Finally, in the third section, we explored the ‘inside-out’ dynamics of resistance to international law and development. In that section, we described how states in the Global South have at times been able to assert their authority, and ability to speak the law to explore other constitutional futures for their human and non-human communities and forms of life. Here, states, or other organised social groups on the ground, challenge both the usual functioning of the international economic order, and development’s preferred legal form, the disciplined developmental state.

What we hope to have shown through this threefold analysis is that the developmental state, whether old or new, is a legal form that constantly displaces rival internationalisms and other possible ways of living in this planet. Its actualisation is a key technique in the stabilisation of the worldmaking work of international law and development.
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Chapter 7

A Better Way of World Making?

International Law and Development at the United Nations

Guy Fiti Sinclair

I. Introduction

The interventions made by the United Nations (UN) in the field of international law and development are commonly contrasted with those of international financial institutions (IFIs) like the World Bank and the International Monetary Fund (IMF). To its supporters, the UN has consistently been ‘ahead of the curve’ in advancing ideas of human rights, women’s rights, democracy, sustainability, and human development,1 while the IFIs have cleaved to macroeconomic development approaches centred on promoting growth through the private sector.2 Similarly, the UN’s development endeavours are often viewed as ideologically aligned with poor countries in the Global South, in comparison to the IFIs’ perceived orientation towards the interests of rich and powerful states.3 To borrow a phrase from a historian of the UN Development Programme (UNDP), the UN’s ‘way of doing things’ in international law and development is widely seen as, if not perfect, then at least ‘fundamentally better than most of the alternatives’.4

This chapter reflects critically on this common narrative of the UN’s ‘better way’5 by analysing its activities in relation to international law and development over the past three-quarters of a century. Development is understood here as encompassing a range of projects to make and remake, to form and to reform the world. These projects engage the efforts of multiple, diverse actors; they may vary over time and conflict with one another on specific details. Yet they share a logic of liberal reform that is premised upon a broadly Western model of economy, society, government, and law. To the extent that such projects of worldmaking are pursued through international organisations like the UN, they are shaped by the rationalities and technologies of governance assembled in those organisations. As the creatures and (increasingly) originators of international law, international organisations are potent instruments and sites of struggle over the meaning of development, its relationship to international law, and the potential of both for constructing a better world.6

This chapter argues that the worldmaking projects pursued by and through the UN have been conditioned by its international legal form, powers, and institutional architecture. International organisations exercise power through a variety of means and modalities. In one mode, they may directly or indirectly regulate the conduct of other (pre-constituted) actors, whether through binding international legal instruments backed by compulsory sanctions or by methods that rely more on persuasion and socialisation. In another mode, however, international organisations exercise constitutive forms of power to make new actors, identities, problems, norms, and meanings.7 Craig Murphy has argued that the UN’s ‘better way’ consists largely in this latter mode: a ‘style of interaction’ that ‘is one of “coordinate-and-cultivate” rather than “command-and-control” ’.8 This chapter traces how this mode or style has arisen and operated, and evaluates its worldmaking effects.

The next part of the chapter begins by situating the UN as an international organisation composed of manifold component entities. The extreme complexity of the UN’s organisational structure precludes a detailed taxonomy of all its features.9 Rather, the chapter aims to highlight the most salient UN entities. Section III of the chapter sketches a brief and necessarily episodic history of how changes in the UN’s institutional framework, ideas about development, and legal interventions have contributed and responded to broader projects of international ordering. Part four identifies a series of worldmaking effects emerging from the projects that UN entities have sought to actualise. A critical evaluation of these effects suggests a more complicated legacy than is often assumed, with uncertain implications for the future of the field.

II. Locating the UN in International Law and Development: A Relational View

How should we think about the UN as an ‘institution’ or ‘actor’ of international law and development? Both terms suggest a degree of coherence that is likely to mislead. We might do better instead to envisage the UN as an assemblage of heterogeneous entities—each with its own constitutive makeup, interests, goals, and instrumentalities—in diverse and shifting relationships with one another. From this perspective, what we call the ‘UN’ is the sum of its component entities and their interrelationships. Moreover, the UN’s identity and boundaries are constantly defined and redefined by its interactions with other, ‘external’ entities of various kinds.

Scholars have traditionally distinguished between two facets of the UN.10 The ‘first UN’ comprises the organisation’s intergovernmental forums, where member states debate and may reach agreement on a range of issues. Among these forums, two of the UN’s principal organs, the General Assembly (UNGA) and the Economic and Social Council (ECOSOC), have express responsibilities in relation to international law and development. The UN Charter requires the UNGA to ‘initiate studies and make recommendations’ aimed at ‘encouraging the progressive development of international law and its codification’,11 and empowers both the UNGA and ECOSOC to undertake similar actions ‘with respect to international economic, social, cultural, educational, health, and related matters’.12 The UNGA’s second, third, and sixth committees deal with economic and financial, social, and humanitarian, and legal questions, respectively. The UN Conference on Trade and Development (UNCTAD), constituted as a subsidiary organ of the UNGA, meets approximately every four years and is assisted by an array of expert groups, commissions, and other bodies.13 ECOSOC, in turn, is supported by functional commissions,14 governmental and independent expert bodies,15 and regional commissions.16 UN-sponsored world conferences and summits—some regular, others intermittent or ad hoc—provide additional opportunities for governments to engage on matters relating to international law and development.17

The ‘second’ UN consists of an extensive bureaucratic apparatus, distributed across numerous agencies and offices. The UN Secretariat, under the direction of the Secretary-General and based principally in New York, includes a Department of Economic and Social Affairs (DESA). The UNDP—which has been described as the UN’s ‘global development network’18—and the UN Children’s Fund (UNICEF) are likewise headquartered in New York. The UN Office at Geneva hosts the UNCTAD secretariat, while the secretariats of the regional commissions are based in their respective regions. Other major funds, programmes, and entities engaged in development include the World Food Programme (WFP), the UN Development Fund for Women (UNIFEM), the UN Human Settlement Programme (UN-Habitat), the UN Population Fund (UNFPA), the UN Environment Programme (UNEP), and the UN Research Institute for Social Development (UNRISD).19 Also relevant, though less centrally so, are the Committee on Economic, Social and Cultural Rights; several of the special procedures of the Human Rights Council; the International Law Commission; and the UN Commission on International Trade Law.

With such a large number of UN entities engaged in activities relating to international law and development, the problem of coordination has long troubled the organisation. As the next part of this chapter shows, the UN’s highly complex institutional ecology has grown up somewhat haphazardly under the influence of changing geopolitical pressures, crises, and ideas.20 Each entity within that ecology relates to international law and development in distinct ways, depending on its (evolving) mandate, governance structure, decision-making procedures, sources and size of funding, bases of authority, and so on.21 Each entity’s ‘niche’ is thus partly determined by its relationships with other UN entities. Nevertheless, there are significant overlaps in the areas of focus, aims, and methods of many of the major entities, resulting in intractable ‘boundary issues’ within the organisation.22 As a result—and notwithstanding the central roles assigned to the UNGA and ECOSOC in the UN Charter, as noted above, and recurring reform efforts since the first decade of its existence—no single person or body exercises effective control over the entire ‘system’.23

The UN’s boundaries for international law and development purposes are further defined by its component entities’ relationships with other organisations, which may be cooperative, competitive, or both. Seventeen specialised agencies—independent international organisations that are counted as part of the UN ‘family’ or ‘system’—undertake development-related activities of one kind or another. Some of these are traditionally aligned and collaborate frequently with the UN, such as the Food and Agriculture Organization (FAO), International Labour Organization (ILO), World Health Organization (WHO), UN Industrial Development Organisation (UNIDO), and International Fund for Agricultural Development (IFAD). The World Bank and IMF cooperate closely but maintain a greater degree of independence from the UN and other specialised agencies.24 The UN also engages with organisations outside the UN ‘family’ that exercise important functions in international law and development, such as the World Trade Organization (WTO), the Organisation for Economic Co-operation and Development (OECD), regional organisations,25 multilateral development banks, and public–private partnerships (PPPs). Nongovernmental actors in regular association with the UN but not formally part of it, such as civil society groups and academic think tanks,26 are sometimes considered part of a ‘third UN’.27

These relationships, both ‘internal’ and ‘external’ to the UN, have conditioned the varied interventions made by UN entities in international law and development. UN intergovernmental bodies produce legal instruments that establish standards and set goals for international development. Most of these instruments have a non-binding, hortatory quality; even so, they can have substantial effects on the formation of binding legal obligations. UN entities monitor the compliance of states with international standards and goals. They possess research capacities that enable them to generate information, ideas, and practices—often incorporating particular cultural values and moral norms—and the publication and operational capabilities to distribute them widely. UN bodies provide funding and resources to states and other organisations, albeit more often as a ‘granter of last resort’ than as a primary source.28 They may also create new entities to address particular issues.29 As the next part of the chapter indicates, the UN has exercised all of these modes of influence over the past seventy-five years.

III. A Brief History of Worldmaking at the UN: Institutions, Ideas, and International Law

Each of the periods sketched in this section encompasses major shifts in international political economy and the emergence of new projects of international ordering.30 In each period, the UN’s institutional framework, its ideas concerning development, and the kinds of international legal instruments it produced have all undergone transformations as a consequence of these shifts. Moreover, all three of these elements have interacted in increasingly complex ways with institutions, ideas, and law originating outside the UN.

A. Foundations (1945–1960)

The institutional framework of the post-war international order—including the UN, the World Bank and IMF, and the General Agreement on Tariffs and Trade (GATT)—largely reflected an ‘embedded liberalism’ compromise between international multilateralism and social and economic interventionism by states.31 In addition to its overarching goal of maintaining international peace and security, the UN’s purposes included ‘achiev[ing] international co-operation in solving international problems of an economic, social, cultural, or humanitarian character’.32 Indeed, the drafters of the UN Charter saw these aims as closely interconnected, linking the UN’s promotion of ‘conditions of economic and social progress and development’ and ‘solutions of international economic, social, health, and related problems’ with ‘the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations’.33 Very quickly, however, the organisation was forced to adapt to a series of crises arising from two trends that were unanticipated at the time of the Charter’s drafting: the rapid escalation of Cold War divisions and the accelerating process of decolonisation. In this context, powerful states on both sides of the Cold War divide figured decolonised states as ‘underdeveloped’ and, as a result, susceptible to ideological manipulation; the promotion of their ‘development’ accordingly comprised a key strategy in the global Cold War.34

The UN’s institutional framework for international law and development was established and evolved rapidly within its first decade and a half.35 A Department of Economic Affairs (DEA, later DESA) was quickly formed within the UN Secretariat; relationship agreements were signed to facilitate cooperation between the UN and the specialised agencies, beginning in 1946; in the same year, their executive heads started meeting regularly as the Administrative Committee on Coordination (ACC).36 In 1949, the UN’s regular technical assistance programme combined with those of seven specialised agencies to create the Expanded Programme of Technical Assistance (EPTA) as an administrative unit within the Secretariat, coordinated at the country level by resident representatives.37 The Economic Commissions for Europe (ECE), for Asia and the Far East (ECAFE), and for Latin America (ECLA) were created in 1947–8.38 A decade later, the Economic Commission for Africa (ECA) and the UN Special Fund (UNSF), designed to finance ‘pre-investment’ activities, came into being.39

The post-war UN played a significant role in propagating ideas and norms concerned with international development. Early UN proposals focussed on measures to achieve full employment.40 However, these were soon supplanted by economic development strategies that were more broadly acceptable in both the West and the East, aiming at modernisation through industrialisation and state planning.41 Further intellectual backing for a strategy of planned industrialisation by ‘developing countries’ was provided by theories, formulated more or less independently by Raúl Prebisch at ECLA and Hans Singer at DEA, regarding the declining terms of trade of primary commodities relative to manufactured goods.42 The technical assistance offered through EPTA was thus intended to transfer the skills, technology, and know-how that would make industrialisation and modernisation possible.

A handful of UN legal instruments addressing development date to this period. As already noted, the Charter itself included provisions touching on social and economic issues.43 The Universal Declaration of Human Rights incorporated rights central to contemporary notions of development, such as those regarding employment, standards of living and health, education, property, and participation in government.44 ‘Developing’ states of the Global South made a concerted effort to establish a Special UN Fund on Economic Development (SUNFED) to provide ‘soft’ loans on favourable terms, over which they would have exercised significant control. Though the SUNFED proposal was unsuccessful, it prompted the establishment in 1960 of the International Development Association, the concessional lending arm of the (Global North-dominated) the World Bank, which has had a major impact on international law and development.45 The same year, the UNGA’s Declaration on the Granting of Independence to Colonial Countries and Peoples, passed in a session that saw the admission of seventeen newly independent states to UN membership, linked decolonisation and self-determination to ‘social, cultural and economic development’.46 In doing so, it set the stage for a series of momentous UNGA resolutions on development-related issues over the next two decades.

B. Expansion (1960–1980)

The international political economy of the 1960s and 1970s was marked by an escalating series of crises that threatened the ‘embedded liberalism’ compromise of the post-war settlement.47 Many of these crises—wars of independence and counterinsurgency, foreign-sponsored coups, the struggle against apartheid in southern Africa, and conflicts between Israel and neighbouring states—arose from the entanglement of Cold War conflicts with the processes of decolonisation.48 Over the same period, UN membership grew from 99 to 154, thereby shifting the voting majority firmly in favour of decolonised states. The collapse of the Bretton Woods monetary system in the early 1970s precipitated an economic crisis of ‘stagflation’ in Western states that was exacerbated by the oil shocks of 1973 and 1979.49 In this setting, a coalition of neutralist developing countries, organised in the UN as the Group of 77 (G77), pursued a project of international ordering that aspired to a ‘New International Economic Order’ (NIEO).50

In these circumstances, the UN’s institutional framework for international law and development experienced an unparalleled expansion. The UN peacekeeping operation in the Congo, launched in July 1960, incorporated a technical assistance programme comprising some 2,000 experts, requiring intensive coordination among the UN and specialised agencies and setting a template for peacebuilding operations in later decades.51 The UN’s joint creation with FAO of the WFP in 1961 was soon followed by the establishment of UNCTAD (1964), UNDP (1966, as a merger of EPTA and UNSF), UNIDO (1966), the International Trade Centre (1968, as a joint venture of UNCTAD and GATT), UNFPA (1969), UNEP (1972), the Economic and Social Commission for Western Asia (1973), UNIFEM (1976), and UN-Habitat (1978). UN agencies were also active in establishing regional development institutions that soon became autonomous from the UN system. Among others, ECAFE led the creation of the Asian Development Bank and the Mekong Committee (now Mekong River Commission);52 while ECA initiatives included the African Development Bank (ADB) and several dozen other entities.53

Along with this institutional proliferation, the organisation remained at the forefront of generating development ideas. The UNGA’s designations of the first and second development decades were accompanied by expanding lists of goals and strategies designed to concentrate the efforts of both developed and developing countries.54 UNCTAD became a principal vehicle for an ambitious policy agenda advanced by the G77, embracing issues as diverse as commodities, industrialisation, shipping, technology transfer, finance, and debt to the special needs of least developed countries, economic cooperation among developing countries, reform of the international monetary system, and East–West and East–South cooperation.55 A series of UN-organised global conferences on topics such as the environment, population, food, and the role of women helped to place these issues on the development agenda.56 Inspired by these emerging concerns, the UNDP advocated reorienting development towards meeting ‘basic needs’, over and above economic growth.57 The impact of ideas such as these could be seen in projects pursued by other development institutions, including the World Bank.58

The novel development ideas promoted by UN entities in this second period powerfully shaped international law. Key UNGA instruments in this regard included the resolutions launching the two development decades,59 its resolution on permanent sovereignty over natural resources,60 the two human rights covenants,61 the Friendly Relations Declaration,62 the Declaration and Programme of Action for the NIEO,63 and the Charter of the Economic Rights and Duties of States.64 UNCTAD also produced a wide range of non-binding instruments, including ‘codes of conduct’, ‘programs of action’, ‘charters’, ‘understandings’.65 Moreover, the creation of UNCTAD prompted the adoption of a new GATT Part IV on ‘Trade and Development’, recognising the need for non-reciprocal preferential treatment for ‘less-developed contracting parties’.66 Pressure by UNCTAD likewise induced the GATT parties to introduce a Generalised System of Preferences, formalised through the Enabling Clause in 1979,67 and pushed the IMF and World Bank to adopt new financing instruments for the benefit of developing countries.68 Even so, many such initiatives were not successful,69 and a backlash was soon underway.

C. Crisis (1980–2000)

A very different project of ordering radically reconfigured the international political economy of the late twentieth century. Beginning with the Third World debt crisis of the early 1980s, IFIs rapidly adopted and imposed neoliberal policy prescriptions under the rubric of structural adjustment loans.70 The conditionalities attached to these loans required dramatic reductions in developing countries’ civil services, balancing of government budgets, privatisation of state services, deregulation of industries and markets, and reduction of barriers to trade, thereby accelerating the processes of economic globalisation.71 At the mid-point of this third period, the collapse of the Soviet Union and the end of the Cold War seemed to confirm the ascendancy of market liberalism, opening up new targets for intervention by IFIs. By the end of the century, however, a rising tide of protest against the austerity measures associated with neoliberal globalisation, combined with a series of financial crises from East Asia to Argentina, began to prompt a rethinking of the so-called Washington Consensus.72

The neoliberal ‘counter-revolution’ compelled a degree of retrenchment in the UN’s institutional framework for international law and development. The organisation was significantly weakened when the US government unilaterally cut its financial contributions in the mid-1980s,73 and soon afterwards withdrew from UNESCO.74 Further, as the already-precarious unity of the G77 fragmented under the pressure of the debt crisis, the driving force behind NIEO proposals dissipated.75 The very reason for UNCTAD’s existence came under question when WTO succeeded GATT in 1994, leading to a restructuring process that ‘downsized’ UNCTAD and reduced its ability to set the agenda for negotiations on trade and development.76 Changes in donor funding practices, a more competitive approach to development services, and increasing execution of development programmes by national agencies precipitated a similar crisis in UNDP during the 1990s, prompting an internal restructuring and rethinking of its role in relation to other international organisations, states, civil society, and the private sector.77

UN development entities responded to the neoliberal challenge in a variety of ways.78 ECA consistently resisted the World Bank’s structural adjustment-focussed agenda for sub-Saharan Africa, instead promoting programs that centred on self-reliance and customised, rather than ‘off-the-shelf’, macroeconomic policies.79 ECA’s joint publication with UNICEF on ‘adjustment with a human face’ presented the most high-profile critical analysis of the social costs of structural adjustment,80 while ECLAC and UNCTAD also offered critiques of the new orthodoxy, the latter through its annual Trade Development Report.81 These various reactions came to a head in a 1989 ‘summit’ between representatives of the IFIs, ECA, Organisation of African Unity, ADB, and UNDP, which affirmed that adjustment programmes must ‘take full account of the human dimension’.82 Beginning in 1990, the UNDP increasingly promoted the idea of ‘human development’—drawing on ideas of human rights, human security, and human capabilities—while prioritising poverty eradication, good governance, environmental sustainability, and the advancement of women.83

Though the 1980s and 1990s are often considered ‘lost decades’ for development,84 UN entities nonetheless continued to produce a sizable body of international law in this area. Key instruments included the UN Convention on the Law of the Sea (1982) and the UNGA’s Declaration on the Right to Development (1986).85 Global conferences, such as those on children (New York 1990), the environment (Rio de Janeiro 1992), population (Cairo 1994), social development (Copenhagen 1995), and women (Beijing 1995), adopted declarations and plans of action, while providing additional opportunities to contest neoliberal ideas and to promote more ‘human-centred’ versions of globalisation.86 UNDP’s Human Development Reports introduced a new indicator, the Human Development Index, as a competitor to economic growth-focused measures.87 Together, these efforts set the stage for UN institutions, ideas, and instruments to return to greater prominence.

D. Resurgence (2000–2020)

The international political economy of the past two decades has become more multipolar, decentralised, and complex than any previous period.88 The global war on terror, launched soon after the turn of the millennium, decisively ended the brief epoch of post-Cold War optimism and complicated the relationship between development and security. The rapid rise of the ‘BRICS’ economies—especially China, India, and Brazil—challenged the traditional dominance of the United States and Europe, suggested alternative paths to development, and disrupted the balance of power within and among international organisations.89 The global financial crisis of 2007–8 further undercut the credibility of neoliberal models of economic development, and opened opportunities for new projects of international ordering such as China’s ‘one belt, one road’ initiative.90 In addition, nongovernmental organisations (NGOs), private organisations, and especially PPPs have become central actors in development endeavours.91

The UN has responded to this greater complexity by building an intricate network of institutional relationships, both within the UN ‘family’ and beyond it. Since 1997, the UN Sustainable Development Group (previously UN Development Group) has sought to ensure more effective coordination among some three dozen UN entities and specialised agencies—at the global level through twice-yearly meetings among their executive heads and at the country level through a network of resident coordinators (RCs).92 UN reforms have aimed at ‘system-wide coherence’ and ‘delivering as one’,93 while efforts have been made to overcome the fragmentation of UN and national budgets through ‘vertical funding’ techniques.94 Other actions include regular interactions and collaboration between the UN, the World Bank, IMF, WTO, and OECD through high-level dialogues and meetings.95 Relationships have also been established with newer institutions such as the Beijing-based Asian Infrastructure Investment Bank.96 In addition to an annual intergovernmental High Level Political Forum on Sustainable Development,97 ECOSOC now hosts a variety of meetings, including a biennial Development Cooperation Forum and an annual Partnership Forum, which bring together representatives of international organisations, governments, civil society, and the private sector.98

An important set of institutional initiatives has addressed the tightening development-security nexus, articulated through the concept of human security.99 In 2000, a landmark review of the UN’s peace and security activities recommended that the UNDP, in cooperation with other UN entities and the World Bank, ‘take the lead in implementing peace-building activities’.100 UN Security Council (UNSC) mandates for complex peacebuilding operations and territorial administrations, such as those in Kosovo and Timor Leste, have required multiple institutional linkages between the UN Department of Peacekeeping Operations, UNDP, and specialised agencies.101 UNSC authorisation also served to legitimise far-reaching measures by the World Bank and IMF to transform the economics of Afghanistan and Iraq following the US-led military interventions in those countries.102 In 2005, the UN Peacebuilding Commission was created by the UNGA and UNSC jointly to ‘bring together all relevant actors’—including the World Bank—‘to marshal resources and to advise on and propose integrated strategies for post-conflict peacebuilding and recovery’.103

This higher density of institutional linkages both reflected and enabled the rising influence of UN development ideas. Though talk of a new ‘consensus’ was overly optimistic, the UNGA’s Millennium Declaration attempted to recentre development discourse on the objective of ending poverty.104 The World Bank and other IFIs ‘increasingly follow[ed] the path marked by UNDP in its conceptualisation of development and poverty’,105 and the popular rhetoric of a ‘post-Washington consensus’ echoed the emphasis placed by UN entities on the social and ‘human’ dimensions of development.106 In the aftermath of the 2003 Iraq War, the Secretary-General’s ‘In Larger Freedom’ report and the UNGA’s World Summit Outcome underscored the urgent entanglements of poverty, security, and human rights.107 As its title indicates, the UNGA’s ‘2030 Agenda for Sustainable Development’, proposed the most ambitious global plan yet, embracing environmental sustainability, peacebuilding, conflict prevention, governance, human rights, social justice, and equity.108 Following the global financial crisis, UNCTAD re-emerged as a prominent critic of the existing international economic order, denouncing ‘the unevenness, instability, and unfairness produced by finance-driven globalisation’.109 More recently, UNCTAD has led calls for a ‘global new deal’ and ‘global green new deal’.110

As in previous periods, these ideas have informed a range of legal instruments and processes initiated by UN entities. The Millennium Development Goals (MDGs), drawn from the Millennium Declaration,111 emerged from extensive inter-institutional consultations led by the UN Secretariat and incorporated goals set by OECD several years earlier.112 The ‘Post-2015’ negotiating process that led to the formulation of the Sustainable Development Goals (SDGs) involved an even more extensive consultation process, involving a ‘patchwork’ of high-level meetings among states, interagency coordination, public hearings, a panel of eminent persons, an experts group, and a global survey that elicited seven million responses.113 Though couched in relatively broad and unspecific terms, the MDGs and SDGs have been ‘hardened’ through their translation into specific targets and indicators, creating ‘a framework of accountability’.114 They also achieved greater binding force by being integrated into the terms of financial instruments such as the Poverty Reduction Strategy Papers (PRSPs), introduced by the IMF and World Bank in 1999 as their principal framework for concessional lending to low-income countries.115 The 2002 Monterrey Consensus and the 2015 Addis Ababa Action Agenda, similarly, have served as focal points for cooperation on financing for the MDGs and SDGs,116 and the UN Global Compact has directed corporate responsibility and sustainability endeavours towards in supporting the SDGs.117

IV. Worldmaking Effects of International Law and Development at the UN

What world(s) has the UN made through all this variegated activity? Many answers to this question are, of course, possible. As the previous part of this chapter shows, international law and development interventions by the UN have made a world of institutions, both within the UN ‘family’ and beyond. These institutions, in turn, have made a world of ideas concerned with development. They have also made a world of international law—mostly hortatory in nature, but subject to being transformed into binding obligations through repetition, elaboration, and interaction with instruments produced by other international organisations. This part of the chapter suggests a few more worldmaking effects of UN practices in international law and development, likewise often generated in interaction with other organisations and entities.

A. A World of States

As much as states have moulded the UN over the past three-quarters of a century, the UN—created at a time when most of the world was governed by a handful of European ‘great powers’—has helped to bring into being a world of states.118 Some of the UN’s state-making activities have been dramatic and obvious, such as during the post-war decolonisation period, the Congo operation in the early 1960s, peacebuilding operations since the 1990s, or UNDP’s democracy promotion work.119 However, UN activities more broadly have always—and more or less explicitly—sought to construct the institutions of modern states in the ‘developing’ world. What counts as ‘modern’ has remained open to contestation and change, from post-war ‘developmental’ states to ‘governance’ states at the end of the century, while always implicitly assuming an idealised Western model. Post-war UN technical assistance thus promoted a model of economic development premised on ‘principles of planning, macroeconomic management of the economy by governments and mobilisation of latent resources based on Keynesian principles’.120 Yet embedded in these programmes were inchoate notions of accountability, transparency, participation, and decentralisation that UN entities would later endorse as elements of the ‘New Public Management’, aligned with neoliberal reforms.121

Other state-making effects are subtler and potentially even more profound. Entry into UN membership itself provides opportunities to induct states into particular normative and cultural frameworks. The identities of states have been shaped through their categorisation by UN entities as ‘under-developed’, ‘developing’, ‘least developed’, and so on; and through their association with geopolitical groupings such as the G77 or OECD.122 In UN intergovernmental forums, member states’ identities and interests are ‘solidified’ through reiterative cycles of interaction, interpretation, and internalisation in the processes of standard-setting, implementation, reporting, and enforcement.123 Moreover, UN mechanisms and programmes have long assumed—and thereby reinforced—the state as the basic unit of world order. UN entities were at the forefront of designing and diffusing standardised national accounting systems,124 and UN agencies have consistently collected and reported development statistics on a national basis. Similar effects are produced through country-based UN funding, planning, and coordination models, from Indicative Planning Frameworks and Sustainable Development Cooperation Frameworks to UN Country Teams and the Resident Coordinator system.125

B. A World of Markets

Even at the height of state-centred approaches to development, UN entities were actively involved in making markets of all kinds. From the outset, ECE identified East–West trade as a core strategy to ‘bridge’ a divided Europe.126 Other UN entities, too, supported regional economic integration efforts in the form of common markets and free trade areas over the following decades.127 Contrary to a common misperception, UNCTAD worked hard to reduce barriers to international trade, which it saw as inhibiting developing countries’ economic growth, often in the face of concerted opposition by Western states.128 To this end, UNCTAD sought the removal of restrictive business practices, quantitative restrictions, and other non-tariff measures;129 the liberalisation of services;130 the ‘structural adjustment’ of developed country economies to allow greater competition by exporters in developing countries;131 and the construction of new markets between countries in the Global South and across Cold War divisions.132 Beyond providing the legal and intellectual framework for such endeavours, UN entities helped to create the material and practical infrastructure for markets, through the construction of road networks and standardised traffic rules,133 new financial institutions and instruments,134 and national shipping fleets, ports, and containerisation programmes.135

The market-making effects of UN development activities have, if anything, expanded over the past few decades. Notwithstanding the resistance of UN entities to the neoliberal project, elements of the new orthodoxy became part of the shared ‘common sense’ of international law and development, reflected in UNGA resolutions.136 Several documents published by UNDP in the 1980s endorsed structural adjustment as official policy,137 while ECLAC’s ‘new holistic framework’ of the 1990s espoused ‘a more active… market-friendly state’.138 As even some supporters recognised, the human development approach promulgated by UNDP shared a number of similarities with neoliberal paradigms,139 and could be co-opted as cover for ‘a deradicalisation of the policy analysis’.140 Indeed, critics have argued that UNDP has more recently abandoned all but the rhetoric of human development in favour of a ‘political economy of adjustment’ originating with the World Bank and OECD.141 UNCTAD has organised ‘BIT facilitation events’ promoting international investment agreements,142 and its World Investment Report has ‘contributed to shaping an influential story about the importance of attracting foreign direct investment… enabling transnational corporations… and protecting foreign investor rights’.143 UN peacebuilding operations have often facilitated ‘market-oriented economic reforms’,144 while the increased emphasis on ‘partnerships’ under the MDGs and SDGs has consolidated the role of corporate funders and PPPs in the development enterprise more broadly.145

C. A World of Numbers

The UN has made a world of numbers through the ongoing, interrelated activities of goal-setting and measurement, beginning with gross national product (GNP) and techniques of national accounting.146 The first development decade set targets of ‘a minimum annual rate of growth of aggregate national income of 5 per cent’147 and a contribution of 1% of developed countries’ GNP as aid.148 The International Development Strategy adopted for the second development decade included similar quantitative targets,149 as well as many qualitative objectives and policy measures. The numerical goals associated with UN-led strategies have multiplied as the development enterprise has expanded to embrace ever more human, social, environmental, and infrastructural dimensions of development.150 Moreover, UN entities have devised an array of composite indicators intended to combine multiple measures of development in a single number.151 Nor has the non-achievement of quantitative targets inhibited their proliferation. To the contrary, the ‘will to govern’ through numbers is ‘fuelled by the constant registration of “failure”, the discrepancy between ambition and outcome, and the constant injunction to do better next time’.152

The uses made by the UN of quantified knowledge have undergone a subtle shift in the past few decades, displacing legal norm-setting as the dominant tool of development policy. Whereas previous UN strategies centred on grand development plans and paradigms, more pragmatic approaches have predominated in recent years, in line with New Public Management interests in performance management, effectiveness, experimentalism, and ‘measurable results’.153 Recognition of the contestability of differing approaches to development has also spurred a more sophisticated and pluralistic deployment of quantitative measures, often in conjunction with other knowledge practices. The benchmarking of the MDGs resulted in eight goals being translated into twenty-one targets and sixty indicators, implemented through ‘a systematic procedure for global monitoring and support’ and an ‘integrated data system’ managed by the Statistical Division of the Department of Economic and Social Affairs.154 The UN’s current strategy comprises 17 SDGs, 169 associated targets, and over 230 separate indicators.155 Measurements such as these have been criticised on methodological grounds, for what they choose to emphasise and exclude, and how they simplify and abstract complex social phenomena.156 Just as importantly, the UN’s turn to indicators has helped to redefine development as a technocratic enterprise, concealing (or avoiding) normative judgments, and forestalling political debate.157

D. A World of Experts

Lastly, and with similar depoliticising effects, the UN has made a world of experts. In the wider UN ‘family’, these range from medical professionals in WHO to labour experts in ILO, agriculturalists in FAO, nutritionists in WFP, and educationalists and scientists in UNESCO.158 In their everyday activities, these technical specialists translate the high principles and purposes undergirding the development enterprise—human dignity, justice, peace, equality, and welfare—into practical plans of action. In doing so, they wed their own expert authority to the legal–rational and delegated authority of the international organisations they serve, and the moral authority embedded in those organisations’ purposes.159 On the one hand, the tensions among these diverse authority sources can create problems of paralysis, incoherence, or perceived organisational hypocrisy. On the other hand, when they are seen as mutually reinforcing, their combination can result in an expansion of the UN’s overall authority and influence, as we have seen at several critical junctures in the organisation’s history.160

Three groups of experts have been crucial throughout the UN’s history. First, economists have done more than any other professional group to mould the concept and practice of international development. Some of the leading thinkers of the nascent discipline of development economics—such as W. Arthur Lewis, Hans Singer, Raúl Prebisch, Michael Kalecki, Sidney Dell, and Gunnar Myrdal—worked for or were closely associated with UN entities.161 More recently, UN approaches to development have been shaped by prominent economists such as Amartya Sen, Mahbub ul Haq, and Jeffrey Sachs.162 Second, as suggested, statisticians and demographers have also played key roles in the UN’s development efforts, both in its early years when the UN Statistics Division constructed a ‘universally acknowledged statistical system and … a general framework guiding the collection and compilation of data’,163 and more recently in the complex data collection and processing infrastructures required to monitor performance under the MDGs and SDGs.164

Perhaps less well recognised are the contributions made by administration and management experts in shaping the UN’s approach to development. For over seven decades, UN experts have promoted public administration reforms in decolonised states—first based broadly on a model of Western liberal welfare states,165 and later drawing on a version of ‘good governance’ informed by the ‘reinventing government’ and New Public Management movements, associated with neoliberal reforms to government services.166 The managerial reforms introduced by Mark Malloch Brown as UNDP Administrator in the late 1990s exemplify the importance of this form of expertise on the structures and operating practices of UN entities in international law and development.167 However, the entire history of the UN’s work in international law and development may be told as a story of continuous administrative reform, driven by changes in ideas and practices concerned with managerial efficiency.168

V. Conclusion

This chapter’s survey of UN interventions in international law and development in part confirms the ‘better way’ narrative described in section I.169 The organisation’s institutional proliferation, its resulting pluralism and decentralisation, and its ‘coordinate-and- cultivate’ mode of interaction have all been clear sources of strength and creativity. At numerous points in history, different UN entities have advanced, alone or in concert, ideas and legal instruments that have challenged the established development orthodoxy. On many—perhaps most—such occasions, these ideas have aligned with the interests and aims of states in the Global South. Moreover, whereas the inability of most UN entities to exercise compulsory forms of power is often seen as a point of weakness in comparison to the IFIs, the accumulated effects of the (mostly) non-binding instruments produced by UN bodies can, over time and given the right conditions, produce some powerful effects in international law.

Yet the chapter equally highlights some downsides of the same institutional characteristics. As has been widely observed, the UN’s extreme decentralisation carries obvious drawbacks—fragmentation, incoherence, duplication, and inefficiency—making it vulnerable to complaints and restructuring exercises, especially at the hands of rich states in the Global North. More problematic still is that the UN’s relational mode of operating, which empowers it to build alliances and link issues to such great effect on occasions, makes it equally susceptible to influence from without. The ongoing work of enrolling other actors into UN projects of worldmaking requires tactical compromises that in turn enable the counter-enrolment of UN entities into competing projects.170

The shared logic of liberal reform underpinning these projects goes some way to explaining how it is that the effects of UN activities—a world of states, markets, numbers, and experts—can share so much in common with those of other, ostensibly incompatible approaches to development. Over the span of three-quarters of a century, UN entities have effectively been ‘repositioned and normalised’ so that their principal function has become, together with the IFIs, to create the ‘social conditions that assist the functioning of global capital’.171 Whether the UN can revert to a more critical and genuinely transformational project of worldmaking will depend, to a significant extent, on whether political and economic conditions make possible a larger project of international ordering that can make use of its unique institutional architecture, powers, and relationships.
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Chapter 8

The Bretton Woods Institutions

Custodians of Development

Robi Rado

Some people understand the International Monetary Fund (IMF) and the World Bank as making invaluable contributions towards the development project—helping states in the Global South to alleviate poverty and steering them towards a much-desired development.1 Others offer gloomier assessments. Some critics see great potential in the Bretton Woods institutions (BWIs)—as these two international financial institutions are collectively described—but nonetheless lament the extent to which their ‘rightful’ agendas have been upended by ‘dark forces’.2 While these accounts often leave open the possibility of redemption through appropriate institutional reform, others are more sceptical—doubting the feasibility of reform and querying the rightfulness of the BWIs’ agendas in the first place. In the most sceptical accounts, the BWIs are seen as modern-day incarnations of imperial power, serving to govern relations between the Global North and Global South in unacceptable ways.3 Whichever way, the importance of the BWIs to the implementation of the development project cannot be doubted. In many respects, these two institutions are custodians of the development orthodoxy.

In this chapter, I offer a theoretically and historically inflected account of the role of BWIs in the development project. Section I offers a brief overview of the creation of the BWIs, and an outline of their basic structures. Section II examines their principal activities. In section III, I provide one account of the role played by the BWIs in the development project. In this account, the two institutions are involved in a much-needed development project. They play a crucial role in promoting the success of that project, through the application of the ‘state of the art’ in development knowledge and the provision of finance. This is the dominant account of the BWIs’ work, but it is nonetheless heavily contested. I describe some of the main perspectives from which this account—and the BWIs themselves—are challenged in section IV.

I. Establishment of a New International Order

The IMF and the International Bank for Reconstruction and Development (IBRD) were established at the United Nations Monetary and Financial Conference, held in Bretton Woods, New Hampshire, USA, in July 1944.4 The two new institutions were envisaged as two of the three ‘economic’ pillars of a new international order that would follow the conclusion of the Second World War. In broad terms, the IMF was to be concerned with international monetary stability, and the IBRD with the reconstruction of Europe after the War’s end.5 Elsewhere, two other international organisations were being negotiated separately. The International Trade Organization was to be a third ‘economic’ pillar of the new order, concerned with trade, but never came into being.6 In Dumbarton Oaks, Washington, DC, an organisation to take care of the ‘political’ aspects of the new international order was also being negotiated—an organisation ultimately established in 1945 as the United Nations (UN).7 So, right from the outset, a separation between ‘economic’ and ‘political’ matters defined the new pillars of the post-war international order.8

The IBRD became known as ‘the World Bank’. This moniker has since come to include another member of the World Bank Group—the International Development Association (IDA),9 which was founded in 1960. The IBRD and IDA are legally separate institutions, constituted by different Articles of Agreement and with different members,10 but they share their staff and headquarters. Together, they are today commonly described as ‘the World Bank’—and, in this chapter, I describe them in this way, or simply as ‘the Bank’.11

The World Bank and IMF share similar governance structures. Each is headquartered in Washington, DC,12 and each is a ‘specialized agency’ of the UN.13 The BWIs are, however, controlled by their own members and not by the UN. At the time of writing in 2022, the IMF has 190 member countries,14 the IBRD 189,15 and the IDA 174.16 Ultimate decision-making power at each institution is held by a board of governors, which includes a representative of each member. However, this board seldom meets,17 and the day-to-day business of each institution is conducted by an executive board of directors. These executive boards currently consist of either twenty-four or twenty-five executive directors, each of whom represents one member or one group of members.18 In an important contrast with the UN General Assembly, members—and, by extension, their board representatives—are not given equal voting power. Rather, members’ voting power at meetings is connected to their capital contributions, and determined according to a formula set out in each institution’s Articles of Agreement.19 This weighted voting structure is generally portrayed as giving each member voting power that ‘broadly reflects its relative position in the world economy’,20 but it also reflects the result of negotiations.21 The weighted voting structure ultimately gives members in the Global North a disproportionate share of voting power. At the time of writing, the USA alone has about 16.5% of the vote at the IMF, 15.5% of the voting power at the IBRD, and 10% of the voting power at the IDA. The votes of Japan, Germany, France, and the United Kingdom (UK) represent, in combination, approximately a further 19.5% of voting power at the IMF, 19% of the voting power at the IBRD, and 24% of the voting power at the IDA.22 This dominance of the North over the BWIs is extended by a so-called ‘gentleman’s agreement’, which envisages that the president of the World Bank will always be a US national and the managing director of the IMF a European.23

The new international order, then, was one in which ‘economic’ matters were to be separated from ‘political’ matters, and the new institutions dealing with ‘economic’ matters were to be largely controlled from the Global North.

II. Principal Activities Undertaken by the BWIs

A. Division of Work at Bretton Woods

At Bretton Woods, a clear division of work was envisaged, in this new international order, between the BWIs. The World Bank—then just the IBRD—was, according to its name, to be concerned with both ‘reconstruction’ and ‘development’. At the time, however, the development discourse did not yet exist in its present form,24 and it is commonly suggested that the IBRD’s main concern was to be with the reconstruction of Europe after the conclusion of the Second World War.25 Such a role seemed to make the IBRD considerably less important than the IMF, and the IBRD has been described as ‘a mere afterthought’.26 Another view suggests that development was always crucial to the IBRD’s planned existence, and that the complexity of the negotiations surrounding the IMF explains why it attracted disproportionate attention at Bretton Woods.27 Whichever way, the IBRD’s resources were never sufficient to finance the reconstruction of Europe, and were quickly dwarfed by funding provided through the Marshall Plan.28 By the 1950s, the IBRD’s attention had turned towards ‘the richer Third World countries’,29 and towards development. Today, the World Bank is a major source both of development finance and knowledge about development,30 and it has become ‘the most important development institution in the world’.31

In contrast to the Bank, the IMF does not define itself by reference to development.32 At Bretton Woods, it was given two basic roles. The first involved overseeing and governing a global system of stable exchange rates. This role has changed significantly since the Bretton Woods conference, but surveillance of the ‘international monetary system’ remains a cornerstone of the IMF’s work.33 The second major role envisaged for the IMF at Bretton Woods involved the provision of short-term finance to states facing balance-of-payments difficulties.34 This financing role remains central to the IMF’s work today, and now extends beyond the role envisaged at Bretton Woods.

B. Finance

The World Bank and IMF are both major providers of finance to states. At the time of writing, the IMF claims to have around US$1 trillion to lend.35 The Bank’s lending capacity is more limited, but still massive. It describes itself as having provided financial assistance of US$45.9 billion, in the form of loans or grants, in support of more than 12,000 projects.36

The Bank’s lending business is divided between the IBRD and the IDA, with each catering to a different kind of borrower. The IBRD lends to ‘middle-income and creditworthy low-income countries’,37 whereas the IDA focuses its lending on lower income countries whose ‘relative poverty’ or lack of ‘creditworthiness’ make them eligible for concessional treatment.38 The IDA explains its creation in 1960—and the need for this division—as a response to the putative realisation that ‘the poorest developing countries needed softer terms than those that could be offered by the’ IBRD.39 This description invokes the need to maintain investor confidence in the IBRD—a consequence of the IBRD’s reliance on (private) investors for funding. However, it does not reveal why it took until 1960 to discover this problem. As it turns out, the ‘discovery’ seems to have roughly coincided with the emergence of two US foreign policy goals. First, the USA wanted to provide finance to poorer countries, on concessional terms, to help keep them out of the Soviet camp during the Cold War. Second, it wanted to keep development finance within the Bank in the face of potential competition from a newly created Special United Nations Fund for Economic Development (SUNFED). SUNFED had been established in 1958 under the control of the UN General Assembly, but any potential for competition quickly fizzled out, with the IDA’s establishment, and the subsequent direction of resources to the IDA rather than SUNFED.40

IMF lending has expanded beyond states facing balance-of-payments difficulties, and therefore beyond the role envisioned for it at Bretton Woods. While the distinction between the IMF’s short-term lending and the Bank’s longer-term focus is still said to exist,41 the ‘demarcation lines’ have become increasingly blurry.42 In any event, many putatively short-term loans from the IMF become long-term by being repeatedly rolled over.43 The IMF’s lending focus has also become harder to distinguish from that of the Bank. Until the 1970s, the IMF lent relatively little to the Global South,44 but IMF loans are now overwhelmingly made to Southern states, with Northern states having eschewed borrowing from the IMF entirely between the late 1970s45 and 2010.46 IMF lending now extends beyond states actually facing crises, and includes ‘precautionary financing to help prevent and insure against crises’.47 At the same time, the Bank makes loans to states facing crises—a role once envisaged for the IMF.48 Indeed, the Bank and IMF work together on significant programmes addressing poverty in the Global South,49 and their activities are ‘increasingly intertwined’.50 For present purposes, two key points emerge. The nature of lending by the BWIs is less distinct than envisaged at Bretton Woods, and both BWIs overwhelmingly lend to states in the Global South. The relationship between these states and the global financial system is defined—often explicitly, and certainly implicitly—in developmental terms, even if the IMF does not always express itself in the same developmental language as the Bank.51

Just like any loan made by a financial institution, loans from the BWIs come with conditions attached to them.52 These conditions now cover many aspects of state policy,53 and their nature provides one important focal point for discontent with the BWIs.54 The BWIs claim that conditions are meant to help borrowers reap the maximum benefit from the loans, but they are nonetheless clearly informed by a particular ideological orientation—one shared, in general terms, by both BWIs.55 At least since the 1980s, this ideology has supported making loans conditional on a range of putatively desirable policy measures, such as curbs on government spending, privatising state-owned assets, eliminating or reducing state subsidies, and opening markets to international trade and foreign investment.56 In more general terms, ‘the market’ is treated as providing the ultimate solution for the problem of a state’s ‘underdevelopment’, and the state’s role is downgraded significantly, into one in which it exists largely to support the market.57 Some, including the BWIs themselves, discount the ideological nature of these prescriptions—casting them as expressing self-evident truths about the world. However, for many critics, this denial of ideology is itself intensely ideological.58

In any event, conditions imposed by the BWIs seem to help maximise borrowing states’ abilities to repay their loans.59 Yet there is reason to suggest that the BWIs might also have another goal—to create and maintain a particular kind of relationship with borrowing states, which involves BWI surveillance of government policies in those states.60

C. Surveillance

The putative need to monitor state compliance with loans conditions puts the BWIs—two institutions that are disproportionately controlled from the North—in a powerful position to oversee the making of a broad range of government policies in the South. This surveillance extends, however, well beyond any connection with loan conditionality. Indeed, surveillance has been described as ‘the IMF’s main activity’.61

At Bretton Woods, the IMF was given a pivotal role in overseeing a system of exchange rates, under which each state was (broadly speaking) to set a ‘par value’ for its currency—in consultation with the IMF. The state then needed to intervene in financial markets to prevent its currency fluctuating by more than one percent from that par value. Any change in a par value required IMF approval—and that approval depended on the existence of a ‘fundamental disequilibrium’62 in the state’s balance-of-payments. Agreement by the USA to buy or sell US dollars at a fixed price, in exchange for gold, underpinned the entire system, by providing a reference point for par values to be set in the first place. So, when the USA withdrew its agreement to do that in 1971, this system of exchange rates fluctuating within tight limits set around defined par values came to an end.63 The IMF nonetheless continues to concern itself with the existence of ‘a stable system of exchange rates’.64 Article IV of its Articles of Agreement requires the IMF to ‘oversee the international monetary system’,65 and to ‘exercise firm surveillance over the exchange rate policies of’ its member states in doing so.66

At first glance, the IMF’s powers might seem less potent than during the days during which it could ‘enforce’ particular ‘hard’ rules governing currency fluctuations, but this change in approach ‘facilitated and legitimised a much greater scrutiny by the Fund of domestic policy in the South than had previously been considered legitimate or indeed, legal’, as Pahuja puts it.67 The IMF can make recommendations based on this broader scrutiny, and use loan conditionality to ‘enforce’ these recommendations.68 While the IMF’s powers to oversee exchange rate policies seem to apply to all states equally, it is states that borrow from the IMF, overwhelmingly in the South, which fully feel the impact of this surveillance.69

This surveillance also increases the IMF’s influence within states more generally, as the process through which information is obtained involves building relationships with state officials—officials who are then more likely to see the world in the way presented by IMF officials.70 Surveillance easily morphs into ‘technical assistance’ to ‘help’ states become better subjects, and this technical assistance is another of the IMF’s principal activities.71 At the same time, technical assistance requires surveillance, so the cycle is self-perpetuating. Indeed, the IMF’s engagement with states might be seen to be a goal itself, with states that are heavily involved with the IMF seemingly less likely to embrace possibilities perceived as ‘radical’ or ‘disruptive’.72

While the Bank does not have a general power to oversee the international monetary system in the same way as the IMF, much the same is broadly true of the Bank. The Bank conducts surveillance to ensure that conditions in its loans are complied with. It provides ‘technical advice and analysis’ to states,73 which leads to more surveillance. It has close relationships with officials in many Southern states, many of whom have worked at the Bank for a period, further cementing a certain level of influence over the making of policies in those states.74

D. Knowledge

Surveillance provides the BWIs with information that they can, and do, use to create ‘knowledge’. The IMF explicitly links reports it produces about global conditions with its surveillance role,75 but the creation of knowledge by the BWIs goes well beyond any question of surveillance. The Bank, in particular, is explicit about its role in knowledge creation, framing itself at times as a ‘knowledge bank’76 or ‘knowledge institution’.77 Its website recognises that ‘[k]nowledge is central to the World Bank’s ability to influence the global development agenda’.78 With enormous resources at its disposal to produce, and disseminate, research, the Bank is unsurpassed in the volume of its research on development, and has come to occupy a ‘hegemonic position … in the production of a certain type of knowledge about development’.79 For some, ‘one of the Bank’s greatest accomplishments has been to make its worldview, its development framework, and its data sets the ones that people around the world choose above others’.80

In promoting the utility of the knowledge that it creates, the Bank typically positions itself as a producer of ‘objective’ knowledge about development. However, the Bank is an active participant in the development project. The results of its research cannot clearly be separated, for example, from its imperatives to receive interest and loan repayments, to ‘stay in business’ by making new loans, to manage relationships with private investors who provide it with funding (such as Wall Street banks), and to take account of demands made by its members—including the influential USA.81 These (potentially conflicting) interests help explain claims that the Bank’s research is sometimes produced with a view towards justifying preordained conclusions, or that researchers whose conclusions do not align with the Bank’s interests are selectively weeded out.82

Knowledge produced by the Bank (and IMF) is nonetheless widely used, and treated as authoritative. The BWIs themselves use this knowledge in setting the conditions for loans, and in providing technical assistance and policy advice in support of the development project. This knowledge is also used by many other actors concerned with development.83 This includes governments in Southern states, who often use this knowledge to better understand how they should act in order to support their own development projects. Sometimes, these governments use this knowledge more because the BWIs might offer financial assistance for programmes implementing it than because of their perceptions of its inherent worth.84 Whichever way, this knowledge can, and does, change the ground rules under which Southern states operate.

For example, for many years, the Bank-produced ‘Ease of Doing Business’ Index created knowledge about the best countries in which to ‘do business’ and, in turn, about the measures that countries would need to implement in order to become ‘better’ places to do business. Some governments responded by implementing reforms in accordance with the policy prescriptions implicit in the index. Others responded by implementing superficial changes with a view towards shifting calculation of their ‘score’, or even through attempts to manipulate data. After the Bank found what it described as ‘data irregularities’, it abolished the index in 2021.85 At the same time, it promised to respond to this unfortunate turn of events by ‘working on a new approach to assessing the business and investment climate’.86 That is, by promising to create new and improved knowledge about the measurement of a country’s business climate—knowledge that will no doubt be designed to represent the new development orthodoxy.87

So, both the IMF and World Bank lend vast sums of money to states in the Global South, enforce wide-ranging conditions relating to those loans, oversee a broad range of policies in Southern states, and create knowledge about those states and about their development.

III. The ‘State of the Art’

On one account, promulgated both by the institutions themselves and by many others, the BWIs are forces for positive change. They provide much-needed finance, advice, and support. This helps countries in the Global South make necessary changes, and advances the development project in those countries. Conditions attaching to loans are based on the best research money can buy, and are directed towards helping governments use funds for the benefit of the state’s development in the best possible way. Yet, even on the most optimistic of these accounts, it is acknowledged—including by the BWIs themselves—that the Bank and IMF have made many ‘mistakes’ along the way to this point. Fortunately, they ‘learn’ from these mistakes, and adapt their conduct accordingly.88 On this view, the BWIs represent the ‘state of the art’ in development knowledge and planning.

This ‘state of the art’ is continually evolving. The evolution is commonly described by naming putatively distinct periods after a dominant policy framework applying during each period. In relation to the Bank, for example, this periodisation invokes periods such those in which the Bank focused on ‘project lending’, a ‘poverty and basic needs approach’, ‘structural adjustment’, or ‘good governance’, to name a few.89 Each period is supposedly marked by new insights, explaining why the prior policy framework was found wanting, and marking a definitive break from mistakes that came beforehand. The ‘mistakes’, such as they are, are not typically related to deficiencies in research emanating from the BWIs, to conduct occurring in the Global North, or to past histories of domination and exploitation. Rather, they relate to ‘defects’ that have been identified in the Global South and which the BWIs now ‘realize’ need to be more appropriately accounted for. The new policy framework is then tangibly incorporated into BWI policy by revising how the BWIs produce knowledge, provide technical assistance, and impose conditions on loans.90

There have certainly been significant changes in the BWIs’ approaches over time, but the danger of describing these periods as marking a series of clearly delineated periods is to obscure the continuities between them.91 For all the changes, much has stayed the same. Development has consistently been characterised by both BWIs as an ‘apolitical’ project, requiring intervention in the Global South in order to produce the right policy outcomes. Guidance from ‘experts’ in the North is required, so that ‘technical improvements’ can be made in the South. These improvements are, in this account, outside the sphere of the ‘irrational’ or ‘rent-seeking’ behaviour commonly described as ‘politics’ in the South.92 That the prescriptions emanating from the BWIs are informed by a particular ideology typically plays no part in this account.

IV. Critiques of the Effects of the BWIs

According to some criteria, the BWIs have contributed towards partial realisation of the development project, and some improvements in the state of the world.93 The BWIs themselves, and their many supporters, would suggest that the BWIs have done their part, and cannot be held responsible for often unexpected deficiencies within the Global South that have stood in the way of complete success. Yet, according to other criteria, the BWIs have had a detrimental effect on the South, perhaps even making developmental problems worse rather than better.94 The differences between these views largely revolve around the criteria chosen to represent success and failure, as well as the political views of the speaker.95 Criticism is nonetheless directed at the BWIs from across the political spectrum.

A. Market-based Critiques

Despite the BWIs’ continual support for market-based solutions, some supporters of ‘free market’ approaches criticise the BWIs for interfering in problems that are best left for the market alone to solve.96 On this view, if a country has borrowed too much, the BWIs should not rescue the country from the consequences of its government’s mismanagement. Saving the country—from what is identified as its appropriate fate in accordance with ‘the laws of the market’—risks creating a sort of ‘moral hazard’ in which other governments may borrow too much, or mismanage their resources, in the knowledge that, if it becomes necessary, they too will be ‘rescued’.97 These sorts of critiques can be situated within a broader school of thought, which rejects the effectiveness of (almost) any form of foreign aid or assistance, and argues that only ‘the market’ can solve the ‘problem’ of ‘underdevelopment’.98 These critics generally support the manner in which the BWIs promote the overall expansion of markets within the Global South, but decry interference in the operation of other markets—what might be described as global markets for sovereign debt.99

These market-based critiques typically ignore, however, the important role being played by the BWIs in global markets for sovereign debt—and, in particular, the extent to which the BWIs support other participants in those markets. As Peet suggests, ‘bankers see the IMF as a main source of systemic and centralized information’,100 and as a ‘guide’ to a country’s ‘creditworthiness’.101 It is telling that IMF surveillance of state compliance with loan conditions did not have its genesis with loans made by the IMF. Rather, the IMF was drafted into a role supervising state compliance with conditions on debt owed to other states.102 Today, the sorts of conditions imposed by the BWIs in relation to their own loans tend to align with the interests of other lenders, by requiring borrowing states to make reforms that will maximise states’ abilities to repay any debts.103 The BWIs also have greater ‘muscle’ to enforce these sorts of conditions than do commercial banks. So, far from disrupting (what some might see as) global markets for sovereign debt, the BWIs arguably underpin the operation of these markets in important ways—and many proponents of ‘free market’ approaches are amongst the strongest supporters of the BWIs.

B. Systemic Problems

While many people and states are guided by (what they see as) ‘the state of the art’ in development knowledge and planning, the policies of the BWIs are far from universally popular. Many people—and many states, especially in the Global South—strongly criticise these policies. Some commentary revolves around details of particular policies. For example, the Bank is regularly criticised for supporting the ‘wrong’ type of development, or the ‘wrong’ projects, as the strong condemnation of some loans supporting the construction of dams illustrates.104 The Bank’s policies have shifted in response to this criticism—insufficiently for some critics, and yet too much for others.105

For many people and states, however, the problems go deeper than poor decision-making in a few isolated cases. In these accounts, the BWIs repeatedly advocate the ‘wrong’ policies. This is more than just a question of needing to learn from past mistakes to make incremental improvements. In these views, the problems are systemic. Critics differ on how serious these problems are. Some claim that the BWIs cause immeasurable harm in the South;106 others do not go that far.107 The implications of these problems are also the subject of dispute. Some critics argue that these problems can, and should, be addressed through appropriate institutional reforms, and that this will enable the BWIs to fulfil their ‘rightful’ place in the world—one in which they best promote development in the Global South.108 Other critics, to whom I return in section IV.C, adopt a different conceptual lens, and reach quite different conclusions.109

Amongst the most frequently raised problems are three overlapping concerns, which are sometimes raised individually and sometimes in combination. For some critics, it is essential to ask whose interests are being served by the repeated adoption of deficient policies. A second concern is with the ideological biases underlying policy formation at the BWIs. A third basis for critique revolves around the implications of the BWIs’ work for the exercise of state sovereignty.

1.Interests

Interest-based critiques focus on ‘dark forces’ said to be unduly influencing, and perhaps even controlling, the BWIs. These critics suggest that the BWIs ultimately serve the interests of some group of actors in the Global North, rather than the ‘developing countries’ that the BWIs claim to be helping. The ‘dark forces’ in question vary. Some accounts attribute responsibility for the misguided direction of the BWIs to states in the Global North generally, to transnational corporations, or to Wall Street banks.110 Most prominently, however, the ‘blame’ is sheeted home to the US government—and, often, to the US Treasury Department in particular.111

For many of these critics, the problems stem back to the Bretton Woods conference.112 The forty-four ‘nations’ represented there included what today would seem like a disproportionately large share of states from the Global North.113 The US Treasury Department played a fundamental role in shaping proceedings, and it is commonly accepted that the results of the negotiations reflected, and were shaped by, US perceptions of its own self-interest.114 These perceptions had not been formed in a vacuum removed from the influence of other states,115 and the USA did not get absolutely everything it wanted at Bretton Woods.116 However, the bottom line, according to Peet, was that the meeting ‘merely formalized previous agreements’ produced during ‘two and a half years of negotiations between the treasuries of the USA and the UK’,117 and that, to the extent that the USA failed to achieve its negotiating goals at Bretton Woods, it often achieved those goals afterwards through its influence over the operation of the BWIs.118 Ongoing US influence was secured in a range of ways, including through the weighted voting structure of the BWIs, the ‘gentleman’s agreement’ describing how appointments should be made to the top jobs at the BWIs, and the location of the BWIs in the heart of US political power in Washington, DC.119

The USA clearly has massive influence within both institutions. Potential borrowers sometimes seek to negotiate directly with the US government, alongside or in advance of their negotiations with the BWIs.120 However, the US government does not always support decisions made by the BWIs, and nor can the BWIs be accurately portrayed as mere proxies for the USA.121 A better description is that US influence over the BWIs ‘is important, but not absolute’.122 There are other actors with disproportionate influence over policy formation at the BWIs as well, including some states in the North and Wall Street banks from whom the Bank obtains much of its funding. The problem then is said to be that the BWIs do work that ultimately serves to advance the interests of particular powerful actors, rather than the borrowing states they claim to be helping. For some, it is especially galling that the BWIs’ legitimacy as ‘neutral’ international institutions helps obscure this operation of power, and enables the BWIs to serve as a foil for criticism that might otherwise have been directed at these powerful actors themselves.123

This problem with the BWIs is nonetheless said by some to be capable of (at least partial) resolution. With the influence of states in the Global North ultimately said to be underpinned by their voting power at meetings of the BWIs, voting reform is presented as a desirable solution—albeit a solution that does not address the sources of funding for the BWIs, and the influence attaching to the provision of that funding.124 The so-called ‘gentleman’s agreement’ is another popular target for reform.125

2. Ideology

Some critics focus additionally, or alternatively, on institutional and ideological factors. They criticise an ideological bias lying within the heart of the BWIs. Once founded, institutions take on their own lives, and this tends to shape their behaviour.126 For some commentators, institutional characteristics of the BWIs are important contributors to (poor) decision-making.127 Others trace an ideological bias to the interests of powerful external actors, or to a multitude of factors. Guilhot describes the Bank’s positioning as being ‘at the crossroads of academia … the U.S. administration … and financial banking’, and suggests that the ‘interplay between these different institutional environments’ significantly shapes the Bank’s ‘identity’.128 Williams recognises the importance of US influence, but still focuses on the way that the Bank as an institution has independently ‘come to think about development’ in a specific ideological way.129 Whether they seek to explain the origins of this supposed bias or not, critics in this group ultimately focus on the notion that a particular ideology has been adopted and shapes how the BWIs act. For these critics, this ideology consistently guides the BWIs towards ‘poor’ decisions.

In recent decades, the putatively defective ideology of the BWIs has most commonly been described as ‘neoliberalism’,130 which has served as a touchstone for much criticism directed towards these institutions. Once again, for some critics, the problem is capable of resolution—in this case, by jettisoning the current ideology and replacing it with a ‘better’ version. That ‘better’ ideology could then be used to more appropriately shape the BWIs’ activities, including the conditions they attach to loans.131

3. State Sovereignty

Whether the ideology is ‘defective’ or not, the very fact that the BWIs undertake work that is ideological in nature is another source of critique. The BWIs claim to act in an apolitical manner, as they must. The BWIs were, after all, intended to be ‘economic’ pillars of a new international order, in contrast to the ‘political’ UN. The legitimacy of their prescriptions depends in important respects on their putative ‘neutrality’,132 and their constitutive documents require them to act apolitically. The Articles of Agreement of the IBRD and IDA specifically prohibit interference ‘in the political affairs of any member’, and specify that ‘[o]nly economic considerations shall be relevant’.133 The IMF’s Articles do not contain the same overarching prohibition, but various provisions contemplate respect for ‘the domestic social and political policies’ of members.134

Fundamental to the BWIs’ claims to act apolitically is the notion that development is an apolitical project, the need for which is ‘self-evident’ and goes beyond any question of mere ‘politics’.135 This project’s character is identified as ‘economic’, which then enables the BWIs to concern themselves with any matter within its scope.136 The scope of this project and the range of matters considered ‘economic’ have long been expanding, along with the ambit of the BWIs’ authority, in a trend described by some observers as ‘mission creep’.137 In one striking example of this trend, the BWIs determined, during the 1990s, that development requires ‘good governance’. Having cast ‘good governance’ as an economic matter, they could then expand loan conditionality, state surveillance, and knowledge production to matters such as human rights, transparency, accountability, and democracy.138

Despite denials from the BWIs that they act politically, it is hard to accept these claims. Even on the narrowest definition of the term, policies dealing with matters such as accountability, democracy, fiscal austerity, or privatisation are manifestly ‘political’. Yet the BWIs’ approach to the development project, and their claims to be acting apolitically, have nonetheless helped ‘depoliticize’ political problems, and served to explain why responsibility for solutions to these problems is handed over to technocratic ‘experts’ within (and outside) the BWIs.139 For once a problem is cast as economic and apolitical, it becomes a problem to be solved by those with expertise in economics. These experts, in turn, invoke their expertise, in order to prescribe (ideological) solutions for states to follow. A path to development is technocratically prescribed, and potential political objections cast aside as being ‘contrary to expert advice’ or ‘unscientific’.

Critics complain that political decisions made by the BWIs, in the name of economics or development, undermine state sovereignty.140 For this reason, some critics demand greater recognition of state sovereignty, especially over ‘political’ matters.141 The BWIs have responded to these demands in part by promoting greater ‘local ownership’ of development programmes.142 The BWIs also assert that governments agree to the terms on which loans are being provided, and that sovereignty is respected throughout. These claims, however, fall flat, in the face of a reality in which many states facing financial difficulties have little choice but to ‘agree’ to loan conditions. The effectiveness of ‘local ownership’ is also open to serious question, with development programmes emerging through these processes of ‘local’ engagement seeming remarkably similar in very different places.143

C. ‘Tools of the Empire’144

For some critics, the exercise of state sovereignty is also being reshaped in another important way. The depoliticisation of the development project by the BWIs helps reframe some choices that Southern states need to make as apolitical and ‘self-evident’. Through the discourse emanating from the BWIs, state officials come to understand that there is one particular pathway along which they may proceed in the exercise of state sovereignty—a pathway that involves the pursuit of a particular type of development.145

This group of critics adopts what might loosely be described ‘post-colonial’ critiques. They have a distinct conceptual orientation to other critics,146 and do not start by assuming that the BWIs are important institutions, whose defects should necessarily be remedied through piecemeal reforms designed to improve the ways in which they assist Southern states to promote development. Post-colonial critics concentrate instead on ‘the persistence of colonial forms of power and knowledge into the present’,147 and find the BWIs playing a role that resonates with ‘a colonial continuum in which rich and powerful nations still try to control and exploit those less powerful than themselves’.148 In this view, as former Venezuelan President Hugo Chavez once put it, the BWIs are ‘tools of the empire … [that] serve the interests of the North’.149

Many critics in this camp scrutinise the relationship between the BWIs and the nature of the development project. One group of scholars—representing what is often described as a ‘post-development’ school of thought—doubts the inevitability, necessity, or desirability of the development project as commonly understood.150 These scholars do not seek ‘salvation’ for people in the South out of a purportedly universal development project that follows in the footsteps of the North,151 and often criticise the roles being played by the BWIs in advancing that project. They see that project as both political and problematic. Rather than aspire to reform the BWIs so that they can better promote the development project, these critics seek to free states in the South from the limited pathways that that project has come to offer.

Whether sceptical about the development project’s potential or not, many post-colonial critics focus on how the BWIs use the idea of development. In some accounts, development is said to legitimise interventions in state policy or, more generally, to ground the BWIs’ authority to govern states.152 Other accounts point to the way in which development provides the BWIs with a fig leaf with which to cover another mission, which might be linked to particular interests or a particular ideology.153 Peet, for example, treats ‘ending global poverty [as] a disguise for extending the domain of global financial capital’.154 Goldman suggests that the Bank’s ‘most important accomplishment … is how it manages to pursue its day-to-day activities while focusing the public’s gaze on the grand illusion of development’.155 Guilhot argues that a ‘neoliberal conception of economic policy … was imposed as a dominant policy standard’ during the 1980s, and ‘then internationalized through the channel of international financial institutions such as the World Bank and the IMF’.156 These policies, he suggests, ‘needed to be legitimated within the framework of a development project’, and not just because they were ‘good for Citibank’.157 In these accounts, development helps obscure the operation of power.

The BWIs are also accused of using their authority within the international order to govern states, including through loan conditionality, state surveillance, technical assistance, and knowledge production.158 While all states are subject to the gaze of the BWIs, the effects of this governance model are experienced most acutely in states in the South—both because these are the states most likely to need the BWIs’ support, and because these are the states on which the BWIs focus their attention. It is primarily these states whose policy freedoms are being constrained, which are being put under surveillance, and about whom knowledge is being produced. They are the states whose officials are coming to understand their place in the world through the discourse emanating from the BWIs. One account of the world, which is an account disproportionately influenced by some actors in the North, is being normalised—and internalised in the South.159 As Pahuja describes it, the BWIs are playing ‘some sort of mediating or translational role between North and South’.160

The BWIs are helping manage ‘the possibility of real difference’,161 shaping a discourse that helps prevent states from adopting, or even contemplating, a range of alternative, and potentially ‘disruptive’, possibilities.162 Post-colonial critics broadly seek to recover these possibilities for states in the South—and a world in which pursuit of a particular type of development, within the broad parameters of the existing global financial system, would not necessarily be central to the organisation of states in the South. For post-colonial critics, the BWIs form part of an unjust international order, whose problems go deeper than can be addressed by adjusting voting power within the BWIs, adopting different forms of loan conditionality, or other institutional reforms. Rather than seeing the BWIs as being capable of redemption, many of these critics argue that the entire international order needs to be remade, and that abolition of the BWIs might be a good place to start.163

V. Conclusion

The BWIs play enormously important roles in governing both the development project, and relations between states in the North and the South. In many ways, these institutions represent,164 and are custodians of, what might be described as the development orthodoxy, or the development discourse. In this orthodoxy, development is treated as an apolitical project requiring technical solutions. Many (if not all) of these solutions are said to be found in the ‘developed’ North, and two institutions established at Bretton Woods—which are largely controlled from the North—are supposedly needed to help states in the South implement these solutions. Yet, somehow, more than seventy-five years after the Bretton Woods conference, blame for failures to achieve ‘development’ is still repeatedly being ascribed to problems occurring in the South.
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79 Bøås and McNeill, Multilateral Institutions, 46.

80 Michael Goldman, Imperial Nature: The World Bank and Struggles for Social Justice in the Age of Globalization (Yale University Press, 2005) xv (emphasis in original). For further discussion, see Rittich, ‘Future of Law and Development’, 243; Guilhot, Democracy Makers, 196; Elisa Van Waeyenberge, Ben Fine, and Kate Bayliss, ‘The World Bank, Neo-Liberalism and Development Research’, in Bayliss, Fine, and Van Waeyenberge, The Political Economy of Development: The World Bank, Neoliberalism and Development Research (Pluto Press, 2011) 3; Van Waeyenberge and Fine, ‘A Knowledge Bank?’.

81 See generally Van Waeyenberge and Fine, ‘A Knowledge Bank?’, 31–5.

82 Ibid., 32, 38. See also Peet, Unholy Trinity, 151.

83 See Peet, Unholy Trinity, 150.

84 See ‘Home-Grown Growth: Problems and Solutions to Economic Growth—An Interview with Dani Rodrik’ (2006) 27(4) Harvard International Review 74, 75.

85 World Bank, ‘World Bank Group to Discontinue Doing Business Report’ (16 September 2021) <www.worldbank.org/en/news/statement/2021/09/16/world-bank-group-to-discontinue-doing-business-report> accessed 20 December 2021.

86 Ibid. See also Mihir Sharma, ‘The “Ease of Doing Business” List Deserved to Die’ Bloomberg (20 September 2021) <www.bloomberg.com/opinion/articles/2021-09-19/world-bank-s-ease-of-doing-business-list-deserved-to-die> accessed 21 December 2021. In relation to technologies of measurement generally, see Chapter 38 in this volume.

87 Since completion of the writing of this chapter, the Bank has announced plans to produce its first ‘Business Ready’ report in 2024, asserting that this replacement for the Ease of Doing Business Index ‘improves upon’ its predecessor and ‘reflects a more balanced and transparent approach toward evaluating a country’s business and investment climate’ (World Bank, ‘World Bank Group Launches Business Ready Project’ (Press Release No 2023/076/DEC, 1 May 2023) <www.worldbank.org/en/news/press-release/2023/04/28/World-Bank-Group-Launches-Business-Ready-Project> accessed 16 June 2023). The Bank claims that its new approach ‘[focuses] on well-founded good practices and standards applicable at all levels of development. Good practices are based on internationally recognized standards established by the [World Bank Group], other multilateral organizations and specialized bodies, or relevant literature’ (World Bank, Business Ready: Methodology Handbook (May 2023) 6 <https://thedocs.worldbank.org/en/doc/357a611e3406288528cb1e05b3c7dfda-0540012023/original/B-READY-Methodology-Handbook.pdf> accessed 16 June 2023).

88 Critical of these ‘confessions’, Peet suggests that the BWIs ‘have learned that a little spin and some confessions of partial failure (“we have a lot to learn”) excuse many abuses in the exercise of power’ (Unholy Trinity, 32).

89 Any given period might have more than one ‘name’. So, the ‘structural adjustment’ period is sometimes described as being dominated by the ‘Washington Consensus’, and ‘good governance’ by the ‘post Washington Consensus’. It is difficult to define precisely when each of these (potentially overlapping) periods started and finished. Linked to the Bank’s early years, the period of ‘project lending’ is sometimes treated as extending up to (the introduction of particular types of ‘programme lending’ in) the ‘structural adjustment’ era. The ‘poverty and basic needs approach’ is commonly associated with the 1970s, ‘structural adjustment’ with the 1980s and early 1990s, and ‘good governance’ with an approach that emerged in the 1990s. For further discussion of these periods, see Bøås and McNeill, Multilateral Institutions, 51–72; Peet, Unholy Trinity, 129–50; Guilhot, Democracy Makers, 188–221.
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CHAPTER 9

The International Trade Order and Development

Nicolás M. Perrone

International trade is not just another topic in conversations about development: it has been and remains a central question when studying the relationship between the legal order, institutions, and economic growth. It is not an overstatement to say that most discussions about development are closely related to international trade. The pendulum has oscillated between import-substitution or export-oriented development strategies—or how to calibrate the two. The importance of trade for international law and development discussions is hardly surprising as a result; international trade is consistently represented as an effective strategy for development. Debates are rarely about how countries or communities can ensure they have enough for their own needs; the rule is international trade and specialisation, while self-sufficiency is the exception that needs to be justified.

The ubiquity of international trade in international law and development debates suggests that following any particular approach in this chapter would come with important limitations, leaving significant questions aside. For this reason, I will look at the relationship between international trade, law, and development as broadly as possible, focusing on how the three interact and shape each other in multiple and sometimes neglected ways.1 The relationship between international trade law and development may be virtuous or vicious, obvious or unexpected. This sociolegal approach will be nested in a historical and political economy view of trade relations. The chapter examines the connections that international trade has created between states, corporations, elites, and communities, analysing the role of law in these relations and its potential for transformation.2

I concede from the start that this approach comes at the cost of omitting a detailed discussion of international trade law and development. Instead of delving into the intricacies of international trade disciplines, such as subsidies or intellectual property, I rather concentrate on the private, public, domestic, and international laws and institutions that make international trade relations. The focus is put more on how the law affects—and is affected by— international trade and industrial policies as opposed to the contingent assembly of norms and institutional disciplines that make the General Agreement on Tariffs and Trade (GATT) or the World Trade Organization (WTO) agreements.3 Similarly, I do not discuss the notion of development, although I recognise it is indeterminate and has a controversial character.4 Problematising it here runs the risk of historically decontextualising discussions on international trade. For the purposes of this chapter, development refers to the goal of most Global South countries in the post-Second World War period: industrialisation.5 The desirability of this goal should not be taken for granted today, of course, particularly as we are facing the collapse of the global environment.

Assuming that law can contribute to the Global South’s industrialisation requires accepting that it can contribute to the opposite: deindustrialisation. If the laws and institutions associated with international trade have been geared against the desired outcome, they may have well promoted the interests and institutional preferences of actors who are indifferent to this objective or even oppose it. In these circumstances, focusing only on how one could take advantage of international law’s indeterminacy to address the economic obstacles to industrialisation would not be enough. There is also a political obstacle, as the late Raúl Prebisch suggested.6 This political dimension requires reflecting on how law and institutions can do and undo relations between ruling elites, foreign investors, and core countries, which underpin the existing international division of labour.7 Most of the countries that achieved fast industrialisation experimented not only with trade and industrial policies but also with statehood and different forms of business organisation. They built private–public coalitions based on local institutions, as opposed to relying on imported legal concepts such as the liberal state, private property, or competition laws.8

International trade law relates to the political economy of industrialisation in different ways. An obvious one is how it describes international trade relations: the vocabulary of trade. International trade law is based on David Ricardo’s model of comparative advantages, whereby countries should specialise on their skills or natural resources, relying on international trade to meet the rest of their needs. This model omits many relevant questions, but its effects are quite clear: it preconfigures a particular kind of trade relations based on historical contingencies.9 It builds on the past and present to project the future. If countries enshrine these principles in international law, this approach assumes that rules would give stability and predictability to existing international trade patterns. For many trade experts, in fact, this is one of the fundamental goals of international trade institutions: to promote the specialisation of countries and increase exports through the certainty of law.10

This representation of international trade is problematic for the Global South. It is likely to be in tension with its industrialisation efforts and the idea of government–business collaboration to create new comparative advantages. Ricardo’s model says nothing about the origin of comparative advantages, and neither does it account for the emergence of new or the decay of old advantages—it is essentially a static model.11 This is important for international trade and development because, as I will show next, there is a recurrent tension between international trade law and the emergence of new industrial countries. The industrialisation of Global South nations may well imply the disruption of international trade relations and unforeseeable domestic consequences in various countries. A central claim of this chapter is that international trade law lacks a vocabulary capable to manage the creation and decay of comparative advantages; the tools to manage changes in the international division of labour are limited and secondary.

This chapter is organised as follows. The first section argues that the most important laws and institutions for the capitalist industrialisation of Western countries were not those of private property, contracts, or free trade, as it is often claimed, but those related to colonial long-distance trade. These institutions created a new and previously unseen kind of core–periphery relations in the rest of the world—following Ricardo’s trade model. This had economic and political consequences. The second section shows that, during the post-Second World War period, most industrialising states relied on dynamic trade models to undo colonial specialisation and promote industrialisation. Their strategies had both a domestic and an international dimension. Next, I discuss how the few states that gained major comparative advantages in this period, namely Japan and the Asian Tigers (South Korea, Hong Kong, Singapore, and Taiwan), disturbed trade relations and prompted a protectionist reaction that threatened GATT’s rule of law. Paradoxically, this wave of protectionism was followed by the WTO’s creation. The fourth section examines the consequences of the WTO and free trade agreements (FTAs) for the Global South and the Global North in terms of (de)industrialisation. While the tensions of the 1980s seem to be repeating itself, as China has developed new crucial comparative advantages, there is also an emerging conflict within states, pitting the winners against the losers of economic globalisation. These closely intertwined crises pose a novel challenge to international trade laws and institutions; however, there is no alternative trade model in sight, at least not yet.

I. Law, Institutions, and the Making of the Great Economic Divergence

The relationship between domestic institutions, international trade, and capitalist industrialisation is a contentious terrain. For many years, the dominant narrative has been that European institutions—including the liberal state, private property, contracts, and the corporation—are superior to other arrangements from the rest of the world. Scholars from Max Weber to Douglas North have argued that these institutions are the most appropriate for organising capital and increasing productivity.12 The great divergence between Europe and the rest of the world has been, then, closely correlated to the existence, or inexistence, of these institutions.13 This line of argument recognises the importance of other factors, such as technical progress, but insists that these institutions have been crucial. The institutions of free trade have been significant too. Several economists claim that Britain achieved its maximum economic potential thanks to its unilateral free trade policy, which permitted the country to concentrate on its industrial comparative advantage while importing the rest at the lowest prices.14

The British recommended other countries to follow this trade policy, for instance in the context of the Cobden–Chevalier treaty with France, but this advice was controversial then and entirely discredited later. Ha-Joon Chang has shown that the countries that industrialised after Britain, especially the United States and Germany, implemented a series of protectionist and promotional measures enabling their firms to gain industrial comparative advantages similar to those of their British counterparts.15 These states safeguarded domestic markets from international competition through tariffs, while providing their firms with subsidies to support the catching-up process. They also did not protect intellectual property, encouraging the appropriation of foreign technology through controversial methods such as espionage.16 Germany, and to a certain extent the United States, also favoured the formation of cartels and trusts, which together with tariffs increased the market power and size of the new industrial actors.17

This policy toolkit involving international trade, industrial policy, and business organisation allowed the United States and Germany—to be more precise the government–business coalition in those countries—to address their infant industry problem as well as British monopoly power.18 Only when domestic firms gained industrial comparative advantages, did these governments open up their markets preoccupied now with the need to secure a destination for their exports. The increasing competition, which coincided with a global recession in the late-nineteenth century, put pressure on the British unilateral freer trade approach.19 Eventually, Britain abandoned this policy weakening the Pax Britannica and the 1800s international trade regime.

Recently, the relationship between domestic institutions and industrialisation—as highlighted by North—has been put into question too. In his Great Divergence, Pomeranz has shown that domestic institutions did not give Britain, or later Western Europe and the United States, any unique advantage to industrialise when compared to China or Japan in the 1800s.20 Pomeranz does not argue that institutions do not matter. His point is rather that domestic institutions in these countries—previous to European industrialisation—were different from those in Europe but provided nonetheless similar economic conditions favouring mass production.21 Through other means, in the early 1800s, China and Japan had accumulated enough capital, achieved significant technological progress, created efficient markets, and already had large populations. The crucial difference, Pomeranz suggests, lies somewhere else.

Industrialisation in Britain and Western Europe related to institutions; however, the decisive institutions were not those of private property or freer trade, but those of ‘coercive’ long-distance trade. Pomeranz shows that industrialisation was possible in Western Europe because of ‘the extraordinary ecological bounty that Europeans gained from the New World’.22 Coercive long-distance trade not only supplied Europe with the needed land-intensive resources, but it also created markets for the new industrial products, providing Europeans with a perfect-matching trading partner to support its industrialisation process. In the late nineteenth century, trade policy in Western countries was essentially about these two goals, which they pursued through different institutional means (formal colonialism, free trade imperialism).23

Pomeranz does not deny the existence of other centre–periphery relations before industrialisation. His point, however, is that the New World became ‘a new kind of periphery’ that suited European needs quite perfectly.24 The other economies that traded with Europe were more diversified, including Eastern Europe, and produced most of the products they consumed. Chinese and Indian manufacturers also remained of higher quality than European goods for some time. The situation was different in the New World, where colonialism, diseases, and Chinese demand for silver allowed Europeans to organise the economy mimicking the Ricardian model of free trade—that is, economies that produced one or few export goods only (cotton, sugar, silver), and imported all the rest, including their labour. These commodities were essential inputs for European industrialisation, and were paid through the output of the new industries, which exceeded domestic demand due to mass production. This new periphery, Pomeranz concludes, allowed Europeans to ‘use labor and capital to solve its land shortage’, avoiding the ecological bottlenecks that would have otherwise undermined industrialisation.25

In this account of European industrialisation, the rules and institutions that organised colonial territories and trade were of utmost importance. The owners of colonial business enterprises came from the metropolis, as much as the Portuguese wine industry was British-owned in Ricardo’s trade model (a point often forgotten in accounts about Ricardo’s contribution to trade economics). With time, these colonial elites became the pillars of domestic sociopolitical structures and strong supporters of core–periphery trade relations.26 Colonial monopolies and the rules preventing import-substitution foreclosed other options, so the entire business model depended on European demand, arguably, much more than Europeans depended on colonial supply. New sources of cotton or sugar could be found or created elsewhere, but developing a new economy from scratch was much more difficult. Whatever institutions were developed in the colonies were closely related to colonial comparative advantages.

Independence in Latin America did not change colonial core–periphery dynamics. The new states were controlled by a ruling elite closely aligned with the interests of long-distance trade. Governments implemented private property and free trade institutions, such as low tariffs and the free navigation of rivers, consolidating colonial economic relations.27 They signed friendship, commerce, and navigation treaties turning some of these legal institutions into international commitments. Also, these new states were organised around long-distance trade. They depended on natural resource exports as much as industrial imports—custom duties were low but still a significant source of revenue.28 This pattern was intensified through foreign investment flows, which concentrated on extractive projects and infrastructure—like railways—necessary to develop the natural resource sector.

This pro-trade alliance did not obstruct a few industrialising attempts similar to those observed in the United States or Germany. In the mid-1800s, Mexico developed an incipient textile industry, and Paraguay implemented a broad state-led industrialisation strategy.29 But these initiatives were rarely welcomed by Western countries. Naval blockades and other military actions were common responses to these industrialisation efforts or the opposition to the free navigation of rivers.30 Tragically, Paraguay was involved in a devastating war against Argentina, Brazil, and Uruguay, which Britain actively supported, among others, to deactivate its industrial project.31

For the rest of the world, European industrialisation also meant waves of deindustrialisation and coercive trade relations. Economically, deindustrialisation in China, Japan, and India was the result of industrial comparative advantages and international trade. However, this situation was not the outcome of economic dynamics only. The process was notoriously facilitated by the use of force and colonial domination: that is, by ‘war capitalism’.32 Europeans had problems accessing Chinese markets for decades, which were resolved through the Opium Wars and the imposition of an extraterritorial jurisdiction and consulates. In other cases, such as India or Africa, European powers resorted instead to formal colonisation. These entire regions were turned into natural resource producers and importers of manufacturers, somewhat reproducing the dynamics that Europeans had created in the ‘New World’. In a few years, China and India—once principal producers of cloth—were transformed into cotton producers and cloth importers.33

Colonial core–periphery trade relations were interrupted by the two World Wars and the early-twentieth-century economic crises. In the politically independent Global South, these events prompted some efforts to revisit the patterns of colonial specialisation, but ruling elites were mainly concerned about ensuring the export markets for their commodities—sometimes through international treaties—as the United States and Western Europe privileged their colonial trade relations over Latin America.34 These elites also attempted to stabilise commodity prices, for instance sugar, through the creation of international trade institutions. As Fakhri has noted, the efforts concerning the sugar trade constitute one of the first multilateral interventions of the Global South to shape international trade rules. Notably, the purpose of ruling elites was not undoing the logics of colonial specialisation but to protect their existing export interests.35

II. Industrialisation and the Struggle for a New International Economic Order

Decolonisation in Africa and Asia came together with a strong consensus for industrialisation, while in Latin America this development strategy was also supported by incipient cases of import substitution.36 As opposed to what occurred in the United States or Germany, however, the obstacles to industrialisation were not only economic. In addition to infant industry problems and the monopoly power of large corporations, the Global South faced a political and legal failure as the existing institutions supported colonial comparative advantages. Private property, contracts, and the liberal state were organised around those patterns of specialisation.37

The new political elites aspired to a social and economic transformation of the South, and they all saw in industrialisation—for better or worse—a conducive strategy to achieve this objective. Industrialisation promised ‘modernity’ as well as economic sovereignty and a more equal international community of states.38 Global South countries remained dependant on the capital and technology of the former colonial powers, and this dependency would reproduce existing core–periphery relations. Different economists, among others, Raúl Prebisch and Celso Furtado, showed that countries with comparative advantages in natural resources would lose purchasing power through the deterioration of the terms of trade and the low price elasticity of demand, which would lead to recurring balance-of-payments problems. They also highlighted that increasing salaries and social welfare required augmenting the productivity of labour; yet, productivity in natural resources increased at a much slower pace than in manufacturing.39 It was imperative to create industrial comparative advantages.

That was easier said than done. The process opened several fronts that were related to international trade in one way or another. Economically, the obstacles were similar to those faced by the United States and Germany in the mid-1800s. Economic theory indicated that manufacturing in the Global South could become as efficient as in Western countries, but the catching-up process was not immediate, requiring protection from international trade and a domestic industrial policy to address infant industry and monopoly problems. A key planning question was identifying the industries governments should sponsor (or what new economic sectors should be developed). Most Global South governments chose an import-substitution industrialisation (ISI) strategy, sacrificing the short-term benefits of cheaper imports for the prospect of industrialisation.40 Japan and the Asian Tigers privileged instead the development of an export-oriented industry. However, it is not possible to draw a sharp distinction between these two strategies. Asian countries followed some of Prebisch’s recommendations,41 and the Economic Commission for Latin America recommended the diversification of exports since the 1960s.42

Most economists explain the contrasting performance of Latin American and Asian countries based on their different development models;43 however, a more nuanced view of these differences suggest that their performance was also related to implementation and the political and legal dimension of the challenge. Industrialisation required undoing the international and domestic institutions underpinning core–periphery relations, which involved national extractive elites as much as foreign investors and core states. The industrialising state had to handle with care the comparative advantages created during colonial times: they needed to improve the terms of trade and increase their natural resource exports to fund industrialisation, but also had to undo the political economy associated with this comparative advantage. The aspiration was to create a national industrial bourgeoisie, which would become the ally of the industrialising state in the substitution of imports and the diversification of exports.44

The strategy to create this industrial bourgeoisie varied. Overall, Latin American and African countries tried to emulate the business organisation found in Western countries, while others, notably Japan and the Asian Tigers, considerably leveraged domestic institutions. The attitude to foreign investment in manufacturing was not uniform either. Latin America and Africa promoted what was called ‘industrialisation by invitation’, whereby these countries gave multinational corporations (MNCs) benefits and incentives with the purpose of encouraging domestic production of imported products.45 This ‘import-reproduction’ strategy, Krieger Mytelka observes, should be distinguished from import-substitution.46 Japan and the Asian Tigers, on the other hand, maintained their economies considerably closed to foreign investment and relied on domestic business organisations—keiretsus in Japan, chaebols in South Korea.47

The production and export of natural resources was also expected to play an essential role in the industrialisation process. International aid was limited and controlled by core states, as opposed to what occurred in Europe, Japan, South Korea, and Taiwan thanks to the USA’s generous economic assistance.48 States in the Global South had then to rely on natural resource exports to fund capital goods imports, although this required reforming—or repurposing—the existing ownership structures. States nationalised natural resources, created state-owned firms, implemented (or attempted) agricultural reforms, and established or repurposed hybrid private–public structures, such as marketing boards, in order to manage agricultural trade.49 These initiatives aimed to undo the politics of national extractive elites and foreign investors, although sometimes they also hurt peasants and local communities, as the dominant belief indicated that ‘peasant agriculture cannot be transformed and must be replaced by “modern” farming techniques and landholding patterns’.50

The Global South also aspired to make development a specific purpose of the post-Second World War international trade order.51 In the negotiations for the International Trade Organization (ITO), these countries manifested that international trade was a central feature of their industrial strategy, and wanted to make the ITO responsive to their needs for stable and higher commodity prices and infant industry protection. International trade law was to be a means to industrialisation. But the US Senate rejected the balance struck after several negotiations, and Western countries agreed instead on the GATT. This agreement was designed to reduce industrial tariffs and accommodate institutional differences among them; more importantly, it was central to US efforts for European reconstruction in the emerging Cold War context.

The project, however, was at odds with the Global South’s objectives. The GATT said nothing about the volatility of commodity prices—agriculture was entirely left out of the agreement—or the legacy of colonialism. Most of the flexibility inbuilt in the GATT was not aimed at undoing core–periphery relations.52 Unsurprisingly, the South had a negative view of the GATT, considering it to be an ‘industrial nations’ club’, and participated in the following negotiation rounds asking essentially to be relieved of its obligations and for special and differentiated treatment.53

The GATT did not hinder domestic industrial policy explicitly, but, as said, neither was it conducive to the ISI strategy. Global South countries could participate in the organisation and enjoy the benefits of membership without committing to reciprocal tariffs reductions, but this also meant that Western countries did not reduce tariffs in sectors where the periphery had comparative advantages. Some economists have suggested that the South should have pushed for a reciprocal reduction of tariffs in agriculture and textiles.54 But most scholars in the Global South believed that the reciprocity rule itself was tilted against natural resource exporters. Already in the ITO negotiations, India, Cuba, and Chile flagged that they were not in a position to offer reciprocal tariffs cuts of equal value to those of core countries.55 The situation was different concerning subsidies made contingent on exports. The limitations established under GATT Article XVI were weak, and some countries relied on subsidies as part of their export promotion policies. This flexibility proved to be quite important for Japan and the Asian Tigers. A 1993 World Bank report documents that the subsides adopted by these countries—tied to firm or sector specific export targets—were key in their industrialisation process.56

The narrow remit of the GATT prompted the Global South to argue for a New International Economic Order (NIEO). These efforts coalesced in the establishment of the United Nations Conference on Trade and Development (UNCTAD) in 1964, which served as a platform for the creation of international commodity agreements, rules on foreign investment and restrictive business practices, regional integration initiatives, and the demand for special and differentiated treatment under the GATT. Commodity agreements were aimed at ensuring stable and higher prices for the exports of the Global South. UNCTAD argued for the creation of a multi-commodity agreement, but governments preferred individual initiatives. A good number of these initiatives were implemented in the 1970s, involving sugar, coffee, cocoa, tin, and oil. Their performance was mixed, however, depending on the politics and economics around each commodity. The most successful one, the Organization of the Petroleum-Exporting Countries (OPEC), was also perceived as a threat by core countries, creating a backlash against these agreements.57

The performance of the natural resource sector was also related to foreign investment. Global South countries wanted to gain control over their resources, but faced the resistance of MNCs and their home countries which demanded high compensation for their projects and, ultimately, preferred things to remain the same so to secure their access to natural resources. Foreign investment and trade in natural resources, it can be said, were closely related areas.58

Another obstacle for industrialisation was who would absorb the new exports of Global South countries. National markets were often inadequate for this goal as their size only offered limited opportunities for scale effects. Further, economists were pessimistic about their prospects of exporting manufactures to core countries because of competition or the lack of demand.59 The advocates of the ISI, such as Prebisch and Adedeji, proposed economic integration as a solution to this problem. Global South states would create free trade areas or customs unions, whereby they would grant each other access to their markets while maintaining high tariffs for products coming from core countries.60 The GATT’s enabling clause, negotiated in 1979, provided some flexibility for South–South integration, allowing these countries to enter into trade agreements that do not account for ‘substantially all the trade’ between them.61 Important regional initiatives were concluded in the 1960s, such as ALALC, the Andean Pact, ASEAN,62 and UDEAC. ECOWAS was created in the 1970s.

A different but not inconsistent solution for the export conundrum was the negotiation of special and differentiated treatment under the GATT. The Global South insisted on a tariff reduction mechanism unrelated to reciprocal commitments.63 The 1979 enabling clause responded to this demand for special treatment, authorising so-called developed countries to grant tariffs reductions to so-called developing and less-developed countries on a non-most-favoured-nation basis. Under this clause, Western countries have set up a general system of preferences (GSP), but these preferences neither are binding nor permanent—and can be unilaterally removed. Further, these countries often attach political conditions to these schemes.64

These industrialisation projects led to mixed outcomes. The Global South experienced some decades of high growth, but Latin America, South Asia, and Africa encountered severe problems in the 1970s resulting from economic crises and the rise of oil prices. In some parts, this impact was first buffered by international loans and low interest rates, but these flows of capital became a curse when interest rates soared in the 1980s. It was the beginning of financialisation and the sovereign bond market industry as a solution to the balance-of-payments restrictions.65 Although some industrialisation did occur after decades of ISI, these became enclaves of productivity. Overall, Global South economies did not achieve a broad economic transformation,66 neither was the political and institutional renovation successful. Some of the domestic and international reforms described above were reversed in the 1980s or 1990s, while the surviving institutions have not facilitated industrialisation. Special and differentiated treatment, the evidence suggests, has not significantly contributed to the creation of new comparative advantages in the Global South.67

The situation was different for Japan and the Asian Tigers. These countries managed to transform their economies and create new industrial and technological comparative advantages. Multiple explanations have been given for these different results, and their detailed analysis escapes this chapter. On the institutional front it is worth highlighting that these countries adapted their own domestic institutions to the challenge of industrialisation, offering a concrete resolution to the political and legal challenge of industrialisation.68 The Japanese and South Korean states became important subjects of analysis in development studies—the successful cases69—but so did Japanese keiretsus and South Korean chaebols in the business literature.70 The latter facilitated public-private collaboration and promoted the concentration of business just as German cartels did in the late nineteenth century. Interestingly, moreover, these countries played by the rules of the GATT instead of demanding a NIEO. While Japan already perceived itself as an industrialised country in the 1970s,71 South Korea regarded the NIEO as relevant for its policies; however, its main critique was Western rising protectionism, that is, their lack of compliance with GATT rules.72

III. From 1970s–1980s Protectionism to the WTO

The new comparative advantages of Japan and the Asian Tigers created problems for the GATT. The regime performed well until the 1960s, achieving a significant tariffs reduction and a phenomenal increase in transatlantic intra-industrial trade. The GATT success story started to reverse, however, precisely when growth in the West slowed down and Japan and the Asian Tigers increased their industrial exports around the early 1970s. This situation led to a protectionist wave that would extend until the mid-1980s. The United States also accused Japan and other countries of stealing technology.73

The impressive tariff reduction of the post-Second World War period was not withdrawn; instead, its effects were compromised by increasing nontariff barriers and practices of dubious legality. Bhagwati notes that this was a period when Western economies not only bypassed ‘GATT’s rules of law’ but also captured and perverted its disciplines.74 The illegal mechanisms employed by Western countries included quotas, nonautomatic licensing, and more fundamentally voluntary export restrictions (VERs), affecting 13% of exports by 1981 and 16% by 1986.75 The rose of VERs showed the inability of the GATT mechanisms to deal with the emergence of new comparative advantages in the international economy. While VERs increased, the use of legal safeguards diminished. This attitude attracted criticisms: Western countries declared support for international industrialisation, but would swiftly protect their markets when they faced increasing imports.76

In addition to VERs, Western economies captured GATT trade remedies, that is antidumping and countervailing duties, distorting their operation to protect their industries. Not only there was a significant rise of these measures, but also there were instances of procedural abuse in the major Western markets. The GATT’s rule of law was perverted by frivolous claims and biased domestic dispute settlement mechanisms.77 The firms initiating these cases in the importing country only had to make a submission to start an investigation. In contrast, exporters had to pay expensive lawyers, provide substantive evidence, and still faced a large space of subjectivity as what is—and is not—fair value is indeterminate and can be manipulated by the adjudicators. Discussing the methodology of the European Commission, Norall explains that the findings of antidumping duties were made ‘automatic and inevitable’.78

The use of VERs and the abuse of trade remedies illustrate the tension, once again, between international trade rules and the emergence of new comparative advantages. For most trade lawyers, international trade law is about predictability as much as institutional diversity, incorporating adjustment mechanisms. Notably, Jackson refers to trade remedies, such as antidumping, as an ‘interface’ to adjust for the ‘interdependence among different economic systems’.79 However, these remedies proved to be insufficient to deal with the industrialisation of Japan and the Asian Tigers; Western countries first relied on trade remedies, but eventually perverted and bypassed GATT rules to protect their economies. Bown and McCulloch admit that although international trade law incorporates several adjustment tools, ‘the cumulative effects’ of trade disciplines ‘often create incentives with an anti-adjustment bias’.80 Others, like Lang, argue that the problem was not Japanese or Korean new comparative advantages per se but their public and private institutions, which were ‘fundamentally distinct from all prior Western models’.81

The protectionist wave of the 1980s, some trade experts like Jan Tumlir feared, could lead to a trade system geared towards adjustment—through fixed-quantities mechanisms—moving away from a regime based on Ricardo’s trade model.82 The principles behind economic planning and commodity agreements could become the norm, and freer trade the exception. The reasons why things did not continue moving in this direction, as the pro-trade consensus in the West was weak, are worth discussing in detail. It is notorious that this protectionist period led to the creation of the WTO in 1995, which is an international trade regime further focused on ‘convergence’ rather than ‘interface’.83

The rise of neoliberal ideas played an important role in the transformation of the trade regime, and so did the success of the export-led strategies of Japan and the Asian Tigers. The new development consensus focused on increasing exports irrespective of your comparative advantages.84 Importantly, however, ideas and development thinking alone could not mobilise Western economies to support a freer trade consensus when this model could turn against the interests of key actors in Western countries. What occurred is that a new pro-trade coalition emerged around MNCs and the globalisation of industrial production, technology, and the service economy. MNCs and their lobby became the pillar of a new and now global pro-trade consensus, which these firms and their executives promoted through specific demands, such as intellectual property protection, and by ‘mobilizing opinion and lobbying against protectionism more generally’.85

This transatlantic free enterprise coalition was not new, and arguably dates at least to the post-Second World War period, but its strength increased with the globalisation of finances and the offshoring of production that started in the 1970s.86 These MNCs changed the way of thinking about comparative advantages—a modified version of a free trade model emerged—whereby production in the United States was partly denationalised to face competition from European and Asian firms. The US comparative advantages disintegrated into US capital and technology, on the one hand, and Global South labour, on the other, leading to the formation of global value chains (GVCs).87 This new trade vision also coincided with reforms in the United States that strengthened executive powers, weakened the legislative, and redescribed trade political implications as complex technical questions more appropriate for specialised—and less transparent—agencies.88

For the Global South joining the WTO was quite expensive. Members had to pay for market access, and they paid a high price by accepting the WTO single undertaking. They committed to reducing their industrial tariffs, giving up export subsidies and investment-related performance requirements, as well as accepting disciplines in trade in services and intellectual property. They agreed, in other words, not to do many of the things that the United States and Germany did first, and Japan and the Asian Tigers did later. The situation in the Global South also changed markedly due to domestic reforms linked to international trade. The changes adopted in the United States became part of the global blueprint, as the World Bank and the International Monetary Fund spread these reforms into the South.89 Many countries reshaped their institutions following the 1990s Washington consensus, facilitating international capital flows and further consolidating traditional ruling elites and pro-trade coalitions.

Under WTO rules Global South countries can still experiment and have industrial policies. They can allow business concentration, support research and development activities, or grant subsidies—e.g. subsidised loans—not tied to exports.90 The Global South, however, rarely makes the best use of this flexibility. The reason for this probably lies not in international trade law as traditionally understood, i.e. WTO law, but in the combination of trade, finance, and investment laws, as well as domestic institutions. Whatever the flexibility in trade agreements, it is challenging to use because of the assemblage of the domestic and international institutions that make the international economic order.

In 2001, the Global South managed to make the first negotiation round after the creation of the WTO (the Doha Round) precisely about the development deficit of this organisation. But after decades of no or limited results, it is no secret that the Doha Round has been a failure. Contrary to what could be expected, Global South countries did not resort back to active industrial policy, signalling their despair with the current status of the negotiations. Instead, they signed FTAs, further reducing their tariffs and policy space to ensure—in most cases at least—market access for their ‘traditional’ exports.

IV. Between Continuity and a New Horizon of Possibilities

The consequences of the domestic and international trade reforms of the last three decades were somewhat predictable. For the Global South, particularly Africa and Latin America, it meant more extractivism, land-grabs, and policies aimed to give ‘birth’ to new natural resource sectors.91 The ecological constraints of Global North countries, and China, resulted in capital flows to the periphery, reproducing dynamics already seen in the nineteenth century. Lithium is a good example of this. The green transformation imperative has created a ‘lithium’ rush to acquire and control reserves of this mineral, while attempts to produce batteries close to the mines have been unsuccessful.92 Other Global South countries in South and East Asia have seen significant inflows of foreign investment seeking to take advantage of lower salaries and working conditions. Most of these countries, however, have not managed to create new comparative advantages through these GVCs. While production has shifted from core to peripheral countries, the high value-added activities have remained disproportionately in the core.93 MNCs and Global North countries continue having an appetite for natural as well as human resources, but the form of flows of people have changed: slave trade and migration have been replaced with GVCs. Soon, they could take the form of tele-migration.

MNCs benefit by mixing their technological and organisation advantages with cheaper natural and human resources, irrespective of their location. These firms can then focus on their capital-intensive skills, such as finance and technology, and shift their ecological and human externalities to the origin of their suppliers. Similarly, international trade lawmaking has concentrated on the disciplines that make this economic organisation possible, i.e. WTO and FTAs rules, while choosing to ignore the problematic aspects, such as the social side of land-grabs, the environmental consequences of neo-extractivism, or labour rights in GVCs. These social and ecological phenomena are constitutive of the global economy, but trade disciplines do not recognise them as relevant factors. International trade law, it can be said, has chosen not to see these externalities, hoping that international human rights law or national social policy would resolve them.

But they have not. For Global South countries these have been decades marked by social crises and lack of experimentation. The 1990s Washington consensus proved wrong, but most policies remain imbued in a free trade agenda;94 countries regularly fund their financial needs through global markets and then exports become essential to repay these international obligations.95 The progressive governments that enjoyed the 2000s commodity boom also decided to continue focusing on extractivism and exports, although redistributing the fruits of their natural resource-intensive economies to the wider population.96

In the Global North, GVCs and international trade have hit those who favoured protectionist policies in the 1970s and 1980s, namely trade unions and workers. Inequality within countries has increased, especially in the United States and the United Kingdom.97 Tensions have emerged as a result of the millions of industrial jobs that were exported, pitting not only Global North against Global South countries, but also those who benefit from globalisation against the losers. Many people blame trade for the situation, but Rodrik correctly notes that technology is also responsible for the rise in inequality.98 However, we should not forget that technology reflects technical innovation as much as culture and normative values. International trade law (especially intellectual property rules) helps to determine whether and when innovations can be used—or if something is an innovation at all.

These tensions have been further worsened by the rise of China, which managed to create new comparative advantages despite the limitations imposed by the WTO. In some ways the situation resembles that of Japan and the Asian Tigers in the 1970s and 1980s. The Chinese economic success lies in its particular institutional model of state capitalism and state-owned corporations.99 China also achieved this goal by playing—or pretending to play—by the rules created by the Global North. Like in the 1970s and 1980s, international trade law and institutions have again proved incapable to deal with the situation. Eventually, the US administration decided to bypass the WTO’s rule of law—endangering the future of this institution—with the objective to rebalance its trade relations with China. The two countries have entered into direct negotiations that resemble the 1970s and 1980s VERs, while the USA has tried to onshore back some industries from China and elsewhere. Furthermore, the US government has accused China of stealing technology, and relied on national security concerns to impose tariffs to China and other WTO members in an unprecedented move in the GATT/WTO history.100

The failures of the WTO have not been followed by a revolt of Global South states, but by the organisation’s implosion for being unable to deal with the arguably predictable consequences of its own creation. Although many think the WTO rules do not promote the creation of new comparative advantages in the Global South, these countries have continued to play by its rules due to a combination of international trade, global finance, and domestic reforms. For one, traditional ruling elites have emerged reinvigorated; for another, there is no alternative trade model, and industrialisation does not hold the promises it used to—and neither do high-technology industries and occupations. At the same time, the externalities of international trade and the rise of China, particularly the consequences for people in the Global North, have proved to be too much for WTO institutions. The emergence of China as a trade superpower was expected to send shockwaves into the system, as freer trade rules have historically shown limitations to adapt to new comparative advantages. What is different this time, as opposed to the 1980s, are the growing tension within countries—the levels of inequality are comparable to the 1920s–1930s—and the imminent climate change threat.

V. Conclusions

The industrialisation of Western countries, the creation of their comparative advantages, was and remains associated with colonialism and international trade. Their specialisation has only been possible through the construction of peripheral economies that provide resources and labour as well as markets for their exports. Global South countries aiming to break free of these dynamics, by creating new comparative advantages, have faced economic as well as political and legal challenges. In this chapter, I have focused on how international trade law is implicated in the making of these challenges. International trade law is tilted for the stability of ‘comparative advantages’; changes in the international division of labour threaten its static balance and the rule of law. Unsurprisingly, there are few successful cases of industrialisation and, invariably, they involve a localised version of the state and business organisations. Today’s crisis may be different, however, as it reflects not only China’s economic rise but also the consequences of the international trade vision of MNCs and global finance. The current international trade order is in decay, operating in an apologetic mode we could say, but the emergence of alternatives remains elusive as we continue to address political challenges—namely sustainable development and the climate crisis—through economic and legal expertise only.101 
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Chapter 10

Cities and Local Governments

International Development from Below?

Helmut Philipp Aust and Alejandro Rodiles

I. Introduction

In 2013, the Constitution of Honduras underwent major amendments in order to allow the national Congress to create so-called Zones of Employment and Economic Development (Zonas de Empleo y Desarrollo Económico, or ZEDEs). These are subnational territorial units of the Republic of Honduras, in addition to the departments and municipalities. However, ZEDEs are not traditional local governments in the sense of public law entities. ZEDEs are better described as local governance enclaves within the nation state, where the latter’s constitution has only a reduced reach. These enclaves enjoy a special legal and fiscal regime, an autonomous administration, and have their own special courts, which may choose to apply foreign law.1 In Honduras, ZEDEs are better known as ‘model cities’ (‘ciudades modelo’), evoking the original idea by former chief economist of the World Bank, Paul Romer, who first formulated the idea of ‘charter cities’. To Romer, the creation of such cities would be a way out of the impasse of modern development cooperation. Located preferably in developing countries and with direct access to the sea, these charter cities would be created from scratch (hence, also termed ‘instant cities’) and would be based on an agreement between the host state, a partner country as well as private investors willing to contribute to the creation of such a city. Residence in these cities would be based on the free consent of those willing to live there. Moving to a charter city would be attractive as people would know what to expect—a guaranteed level of democracy, the rule of law, and human rights coupled with the protection of labour rights, better security, and an absence of corruption, which would arguably be typical for many developing countries.

At the time of writing, there are two charter cities under construction in Honduras: Próspera, in the Island of Roatán, and Ciudad Morazán, located in the outskirts of Choloma, Honduras’s third largest city. In both cases, the Charter Cities Institute (CCI) is heavily involved. This non-profit organisation based in Washington, DC was created in 2017 with the aim of advancing Romer’s idea worldwide, helping to create ‘the ecosystem for charter cities’.2 For such purposes, the CCI has drafted ‘reference guides’, such as a ‘model city charter’ and ‘model legislation’, and it facilitates partnerships between host states, partner countries, and private investors. Beyond Honduras, it has promoted charter cities in Nigeria and Zambia, and even signed a memorandum of understanding (MoU) with Zambia’s Development Agency, in order to improve Zambia’s special economic zones (SEZ) framework.3 Be it in Africa or Latin America, the idea is straightforward: ‘securing special jurisdictions’ where better governance and development can flourish without, or with very limited, interference from the nation state.4

Charter cities are a daring illustration of recent trends in urban development thinking, for they symbolize that development is amenable to decontextualised planning, which can be then brought to concrete places. What is more, they also project a particular vision of the city and the urban, a vision which sees the city as a potential harbinger of hope if only it is given ideal conditions under which it can prosper. But let us be clear, this development idea also requires cutting off the city (or terrain) from its national (and natural) texture, not in the form of a secession from a state which would involve a degree of political self-determination, but through a form of tutelage in which international actors come to play a decisive role for guaranteeing that progress is not just professed but effectively implemented. At the same time, the ZEDE/charter city model, and to a lesser extent free zone cities more broadly,5 stand in contrast with ideals of what cities should also be: historically grown places with a given identity, shaped by the plans and desires as well as everyday living practices of their inhabitants.6 In contrast, the charter city model comes across as an atypical but highly consequential form of centralized planning for development.7 It may not have much in common with mainstream development in and for cities around the globe, but in its hubris it encapsulates a promise that resonates across states, international organisations (IOs), cities, and their global networks alike: that the city is a place for the future and that human development will be primarily urban.8 All this raises the question of whether the future of international development is to be sought ‘from below’, to borrow the phrase coined by Balakrishnan Rajagopal.9

This common theme finds expression in today’s most important global policy documents like the Sustainable Development Goals (SDGs).10 It is fleshed out further in the ‘New Urban Agenda’ (NUA)11 as well as in the practice of global city networks like ‘C40’.12 However, many of these documents and current global practices in the field of urban development operate at a much more modest scale than the ZEDE/charter city model, reflecting more nimble governance interventions which are occupied with making cities safe and sustainable, inclusive and resilient, to pick up the language of SDG 11.13 Yet, there are competing conceptions of good urban governance on offer and some of these originate from the world of international development. In particular, the World Bank has long put a focus on bankable and well-managed cities.14 It is easy to dismiss all these aspirations as lofty and empty formulations which can be filled with any type of meaning. But arguably, these normative ideals can have an impact on the life of residents in cities and other local communities around the globe. Through a mélange of international, national, and local interventions, urban space is shaped, crafted, redesigned, and indeed ‘developed’.

It is the purpose of this chapter to understand how cities and local governments have become both important sites for international development activities as well as actors which aspire to shape the practice in this field. Section II will retrace the emergence of cities and local governments as having this dual character. This discussion will provide the ground for a more forward-looking deliberation on some of the emerging themes on the role of cities in and for international law and development today, in section III. Here, we see in particular a tension between different conceptions of development playing out, which all have an impact on cities and local governments around the globe and which are, to varying degrees, open for being shaped by cities as well. We can witness in particular a tension between two seemingly competing and broader understandings of development: one derives from the SDGs as adopted in 2015. With all their inherent tensions, the SDGs reflect the current state of the art of a multilateral formulation of guiding ideas of development. To this extent, they are considerably shaped by the long shadow of the post-Cold War era and the shifting priorities of influential actors like the United States, the European Union, but also increasingly vocal states from the ‘Global South’ about the notion of development and the role that the law has to play in this regard. The other overarching vision which we see has been put on the table by China and derives very much from its ‘Belt and Road Initiative’ (BRI). Difficult to grasp as it is, the BRI follows a Chinese understanding of a different kind of international cooperation, built around the notions of harmony and ‘win-win cooperation’.15 Part of the BRI strategy involves connecting port cities all over the world, thereby turning them into dots on the map of the great Chinese infrastructure project. As it has been recently argued by Shisong Jiang, a city focus on the BRI would ‘actually provide China with an innate platform opportunity to enhance its competitiveness in the politics of international law’.16

Before we start, a few definitional remarks are in order. Writing about ‘the city’ and its local government is of course problematic in the light of the diversity of cities and other forms of urban settlements around the globe. There is also not an agreed international law definition on cities, urban areas, local governments, and the like. But this need not preclude us from thinking about international development through the prism of cities and local governments. When we write about cities and local governments in the following, we base our arguments on a wide understanding of these notions. We will flag different dimensions as we move along, as for instance a focus on social movements, which would be excluded by a narrow and formalist understanding of the city as a mere public law entity. This promises to be fruitful for a better comprehension of the tensions between the global and the local, which play out in the major difficulties involved when trying to make sustainable development a reality in the places where it is supposed to happen.17

II. International Development and Cities

A. The Local Turn in International Development

Traditionally, the world of international development was primarily occupied by states and the IOs these states have created. In particular, the International Bank for Reconstruction and Development (World Bank) has been seen as the prime actor of a field dedicated to help some states to ‘catch up’ with supposedly more ‘developed states’.18 This phenomenon has been aptly described by Antony Anghie as the ‘dynamic of difference’, according to which development is constructed as a never-ending practice and discourse which perpetuates the cleavages that ‘catching up’ via development is meant to fill.19 Under a traditional understanding of international development law, it is the World Bank as an IO which interacts on behalf of the international community with individual nation states. Agreements are entered into in order to provide funding for massive developmental plans, with loans from the bank enabling the conditions for the realisation of these often rather ‘megalomaniac’ projects.20 This description is a bit of a caricature, but it is apt to stylise a traditional understanding of international development in order to appreciate the role and obligations that cities and their governments have increasingly taken up in recent years.

As it has been demonstrated, for example, by Michael Riegner, the World Bank has by now developed a rich practice of organising its projects directly with city governments.21 This is first of all a consequence of a disenchantment with the traditional forms of international development cooperation undertaken between IOs and states and their central governments. Corrupt government elites of the recipient states and other reasons such as institutional failure at the national level, which contribute to the recurrent mismanagement of funds and poor results in regard to the goals of development,22 have provoked a widespread donor fatigue, arguably leading to a great disillusionment with liberal understandings of international development.23 The local presents itself as the better alternative for several reasons, which go from the simple need to try an alternative to more reasoned hopes in a decentralized model which offers more and different venues, not to mention local governments’ intensive self-promotion.24 One of the strongest hopes motivating the resort to the local is that municipal and other communal authorities are closer to the addressees of development aid, and hence in a better position of knowing their concrete needs as well as the means that can work best to meet these needs (what kind of social programmes, infrastructures, public policies, etc.). Related to a more efficient channelling of resources, local authorities are also thought to be better placed for building trust relations with the addressees of aid, something which turns out to be crucial for the legitimacy of developmental interventions over time. Thus, knowledge and trust, as well as a dose of faith in that local authorities may be more efficient and less corrupt than national ones, seem to be driving forces underpinning the turn to the local in international development.

Whether this is indeed the case is an open question, but it is important to note that influential actors of the international development world emphasised already in the 1990s that the future of development cooperation involves collaboration with local governments more than with nation states. As former World Bank President James Wolfensohn remarked at the turn of the century:


We are moving now in the work that we do at the Bank from nation-state lending, to provincial and state lending, to urban lending. It is a function of size, and it is a function of practicality. If you are trying to design programs to reach people, it is just impossible to do it at the top only. This is a practical matter. Support and encouragement for appropriate management of city-regions is crucial to the whole issue of national development.25



The whole ideology of the urban turn in international development is encapsulated in this quote. For development to be successful, it seems inevitable to reach out to the local level and to bypass the nation state. It is another question to what extent such an approach is legally and functionally feasible, and whether indeed central governments can be sidelined so easily.26 A closer look at the legal conditions for the Bank to enter into direct legal relations with cities and their governments shows that the nation states are all but sidelined. At least formally, states have to give such a direct interaction between the World Bank and a given city in their territory their blessing, thereby ensuring that their local governments do not enter into legal relations with IOs without their assent.27 Whether politically they can withhold their consent when a big loan is involved, is another matter. But legally it makes all the difference that at least formally cities are not allowed to operate independently from their central government when it comes to relations with the World Bank. It should also be noted that the internationalization of cities is in part also driven by national governments who have grasped that ‘the process of decentralisation has presented policymakers with an opportunity to segment nation-states strategically into manageable (local) units where a hierarchically organised polycentric system of governance can then be operationalised’.28 In a way, the ‘model cities’ experiment in Honduras as well as other forms of charter cities around the world are most radical expressions of this idea.

The legal characterization of the relations between the Bank and local governments is quite complex, however. The practice of the World Bank seems to be equivocal when it comes to the legal nature of the agreements with local governments, making it possible to qualify these lending agreements as governed by public international law.29 According to traditional wisdom on the question of subjectivity and legal personality in international law, this would mean that cities entering into legal relations with the World Bank could be considered as subjects of international law, i.e. holding rights and obligations directly under international law. It is another question whether member states of the Bank share this view. This question has never been resolved in a determinate manner, a solution sustainable as long as there are no serious conflicts over the content and implementation of legal agreements between the World Bank and local governments.30 The debate on cities’ subjectivity under international law might also not be the most important one.31 With leaving this question open, the evolving forms of cooperation between the World Bank and cities might be seen as being emblematic of the wider field of the global activities of cities. Be it in the field of climate change,32 security cooperation,33 or human rights protection,34 when cities go global, these activities do not take the shape of the traditional forms of cooperation as foreseen by international law. At the same time, they are not meaningless for international law, for they show that the established categories are only capable of explaining so much. The more one insists on the absolute formalistic rigor of article 38 of the Statute of the International Court of Justice and the established categories of legal personality, the less one is capable of coming to terms with the varieties of normativity which are prevalent in today’s global conditions.35

B. The Potential and Limits of Cities in and for International Development

While the narrative of disenchantment with traditional schemes of development cooperation between central states and IOs and the ensuing turn to the local has its merits, the practices that emerge from it bear their own problems and introduce new uncertainties in regard to the meaning and viability of contemporary international development. In this section, we describe some of these problems and uncertainties while unravelling their emerging intersections with ideas and practices of international law. Our aim is to explore what these intersections say about the law of international development.

In a nutshell, the story of these intersections is one of a consecutive but also parallel move from embedment to the evolution of counter-practices: embedment first in the sense that established actors of development cooperation have come to rely on cities and local governments—something appreciated by many of the latter. However, cities and local governments have not just been passive actors at the receiving end of this trend. Some cities and their governments, but most importantly also social movements within cities have aspired to push back against concepts of international development which they criticize for pursuing a (neo)liberal agenda36 of development for which the substitution of an interstate focus for the newfound interest in cities is not much more than a fig leaf.

First, the disenchantment described above may represent a recognition of the failure of liberal internationalist ideologies in the promotion of worldwide development. However, this does not mean that there has been an opening for a truly critical reflection of what has gone wrong as a whole when it comes to bettering the life conditions of the poor—beyond the failures of recipient states. Instead, it seems that liberal internationalism has been replaced by ‘a neoliberal concern to downsize and decentralise bureaucratic functions’, which is at the same time tied to the promotion of a spirit of entrepreneurialism and market efficiency.37 As has been noted by critical development scholars, such devotion to the spirit of entrepreneurialism is revealing for a broader resignation with big development plans and ideas.38 Concretely, this has been translated, at least since the adoption of the Millennium Development Goals (MDGs), into a scheme that focuses on interventions at the local level often through the facilitation of private investment in city infrastructures and public services.39

Second, and as noted above, international agencies and donor governments may increasingly have the local level as their preferred partner, but the nation state cannot be completely sidelined. Often, specific programmes designed at the global level which are meant to be implemented locally without much interference from central authorities, depend nevertheless on financial and institutional frameworks that are established in laws and regulations at the central level. Such problems of coordination among the international (or foreign), the national, and the local, which may have several levels on its part, question the efficiency that is usually attributed to the kind of development work directed at the local level.40

Third, even if cities are better placed for implementing international development initiatives due to their proximity to the people, i.e. the knowledge and trust presumptions they enjoy, they probably still lack the experience of national governments who have a better comprehension of interconnected international dynamics: receiving aid here, may compromise you there. The now almost infamous centrality of national governments has historically proven to be of great value for less powerful states in containing interventionist manoeuvres.41 In this light, the city may even serve as a new entry-point ‘to penetrate weaker governments’.42 This could be described as a continuation of old tactics of intervention tied to the development work of agencies from the North, performed directly within societies of the South.43

Fourth, the role of social movements within cities, and of citizenship at large in relation to international development and the law underpinning it, is complex and changing. Pioneering legal studies on the city and international development rightly emphasise the risks of capture of the public (physical and political) space by the big capital of foreign investment.44 In marking the abuse of this narrative of more facile local participation by city governments (eager for private money and international status) and international institutions (desperate to bypass the nation state), these studies have contributed to debunk two myths at once: that of the city as the ideal locus for sustainable development to take hold, and that of local development as an expression of citizens’ participation in decision-making processes on concrete projects.45 Importantly though, this critique speaks to globalized elites of city officials and to international development bureaucracies driven by the local hype. It does neither address nor neglect local resistance and its possibilities to articulate and mobilise counter-practices to international development work, which are actually capable of making ‘international law from below’.46 Indeed, local social forces are those who can best articulate and most legitimately defend ‘alternative visions of modernity and development by emphasising rights to identity, territory, and autonomy’.47 La Coordinadora en Defensa del Agua y de la Vida, Cochabamba’s social movement of 1999–2000, which fought against a World Bank-driven water privatisation project, is a case in point for local resistance against the myths of development. Note also that beyond the successful rejection of this particular privatisation project framed in the language of progress, this movement initiated an ongoing struggle in the reconfiguration of international rights, as Bolivia’s initiatives at the United Nations (UN) on the human right to water and the rights of water show.48 Moreover, La Coordinadora is a powerful symbol in the project of decolonising international law,49 for it has shed light onto the continuities of Spanish Scholasticism in the contemporary missions of international (development) law in the Americas.50

But as mentioned, things are changing. The ‘multistakeholderism’51 that characterises contemporary international development, as it is clearest in the holistic philosophy and pragmatic instrumentalization of the SDGs, exerts strong alignment pressure on the different social actors that are called upon to make sustainable development work. Here, we are not talking only about the capture of public space by the private sector. Making the SDGs work requires much more than the substitution of public city services by the construction and maintenance of infrastructures by public-private partnerships (PPPs). The ‘safe city’ needs as much a functioning police force as it needs good neighbour initiatives. The ‘inclusive city’ requires a city hall thoroughly committed to non-discrimination as well as start-ups on harvesting rainwater. The ‘clean city’ is about an efficient public transport system and about apps that trace and show in real time traffic and pollution concentrations gathered from the data that the ordinary activities of the citizens generate. While the whole-of-society approach of the SDGs expands the local space in terms of participation and innovation, it also depoliticizes, however, development by conflating providers and addressees. Everyone becomes an agent of development.52 And if the pioneering scholarship on cities and international law is right in cautioning that the city is always in peril of losing its (emergent) self-determination to the global, while trying to conquer it back from the national,53 then contemporary development practice may bear the risk of diluting citizenship power. One should indeed question whether citizens are actually empowered, when they try to exercise their right to their city by resorting to a global matrix of do-it and help-yourself instructions.

C. Implications for International Law

Accordingly, there is a duality at play here when it comes to the increasing involvement of cities in the field of international development. There is clearly a potential for decentring the state and its institutions, and hence to provide an impetus for a form of ‘international law from below’.54 But it is also the case that ‘international development from below’ is not necessarily immune to the very same economic and political forces which have been dominating the field for some time. For scholars of international law, the big question is to what extent this ambivalence also plays out in the domain of the law. Are we just painting an impressionistic picture of some kind of confluence of international, national, and subnational actors, all arguably in some way relevant for international development? Or is there more to this in the sense that also the international law of development is changing due to the growing role of cities and local governments? An immediate impact on the structures of international law can indeed be seen in the practice of the World Bank to enter into loan agreements directly with local governments. At least potentially, this practice creates new subjects of international law if these agreements are considered to be governed by public international law.55 For an academic discipline which is still very much enamoured with the centrality of the state and its key importance for basically all doctrinal concepts, this is not something to be overlooked.

The importance of the ‘urban turn’ of international development law does not exhaust itself with such formalities, however. As Luis Eslava has argued powerfully, international, national, and local ‘normative frameworks, in close relationship with development ideals, are currently being deployed to construct local space and subjects that are attuned with global expectations’.56 In any case, the growing involvement of cities in the field of international development is arguably another expression of what can be understood as a process of informalisation of international law and the growth of global governance. In the last two decades, there has been a trend away from lawmaking in the form of entering into legally binding multilateral agreements.57 Instead, states and other influential actors resort to non-binding agreements or integrate ‘innovative’ normative structures into treaties, which reduce their bindingness to a considerable degree. The latter was certainly the case with the 2015 Paris Agreement on Climate Change,58 a key legal instrument when it comes to the realization of sustainable development in and for cities. And the 2015 SDGs59 are in and of themselves a powerful expression of the recourse to normative documents of great practical importance, an importance which derives, however, less from the force of law than from a confluence of political, moral, social, and scientific factors. Cities and their local governments are natural partners for this development. Even though World Bank practice potentially acknowledges them as subjects of international law, this is far from the mainstream view. Accordingly, if cities wish to participate in global development discourses, they will do so on a footing of informal and ad hoc cooperation. The more important they become in the field of international development, the more they challenge established patterns of its law.

III. Cities and the Multiple Futures of International Development

The SDGs are a prime example of the trend described above, also because they are a driving force in global development’s turn to the city (see section III.A). However, it is unclear to what extent the SDGs and their underlying global normative expectations will remain the most important blueprint for questions of economic and social development. Another form of global development seems to be on the horizon—Chinese conceptions of ‘win-win cooperation’ along the lines of the Belt and Road (see section III.B) which has a marked interest on the role that cities can play, if only through the superficially sentimental remnants of echoes of Silk Road cities.60 What unites these two blueprints for global development is that international law, as traditionally understood, does not seem to take centre stage. Or rather, we wish to expound, it may be a new type of international law which emerges from these global constellations of international development which comes not only, but also from below (section III.C).

A. Cities and the SDGs

It is no exaggeration to say that with the adoption of the UN 2030 Agenda, the relationship between the city and international development entered into a new era. In contrast to the MDGs,61 one of the seventeen SDGs deals concretely with cities. According to SDG 11, cities and human settlements should be made ‘inclusive, safe, resilient and sustainable’. This formula is already very broad, addressing poverty reduction, disaster risk management, non-discrimination, environmental protection, mobility, and public security, to name but a few of its core aspects. Furthermore, if one considers the ten targets that concretise this goal, then many facets of the catchphrase ‘the right to the city’ as understood for instance in the NUA are encompassed: from dignified housing and access to clean air and water, over freedom of movement and from fear, to the free development of the city dweller’s personality.62 This already speaks volumes about the role of the city in international development, but it actually goes well beyond. The local level is effectively omnipresent in the whole 2030 Agenda. This has to do with the close relationship between the different goals, their targets, and indicators for measurement of compliance.63

Take for instance, SDG 9 on ‘industry innovation and infrastructure’. One of its targets is the development of sustainable and resilient infrastructure. An indicator for measuring that this target has been met is the access of passengers by mode of transport, which on its part, coincides with one of the targets of SDG 11 on access to sustainable public transport systems, and the corresponding indicator on the proportion of the population enjoying such transportation. Mobility on its part is related to the reduction of inequality according to SDG 10. However, mobility is not restricted to transportation. Proper street light networks are as much about infrastructure as they are about free movement, and the proportion of people who ‘feel safe walking alone around the area they live’ is a way of measuring the fulfilment of SDG 16 on peace and security.64 In cities with high rates of gender violence, such interventions into street lightening render infrastructure resilient for purposes of women’s safety, especially if connected to camera surveillance systems, panic buttons, mobility improvement design, and street art, like Mexico City’s Senderos Camina Segura programme,65 which is aimed at reducing violence against women in the public, a target of SDG 5 on gender equality.

The above shows that beyond the focus on local governments by international bureaucracies, the city is now a key concept in the articulation of international development discourse writ large. Moreover, the local is, at the same time, a main vehicle for making the SDGs work. If the 2002 Monterrey Consensus on the Financing of Development already encouraged the participation of public and private initiatives at the local level to help bringing the MDGs to fruition,66 SDG 17, which is about the means of implementation, is triggering something of a new dimension. These means rely heavily on partnership-building and continuous networking. Based on the idea of ‘multistakeholderism’, partnerships are built with all sorts of actors and on all levels, an idea which is also spelled out further in the NUA. At the time of writing, the SDG Partnership Platform accounts for over 5,300 partnerships from IOs to local governments to companies.67 However, it is the second aspect mentioned above which arguably represents a paradigm shift in international development work and law. In this context, ‘continuous networking’ can be described as the assembling of existing and emerging social practices of resilience on the ground that are somehow (or may prove to be) useful for the implementation of the SDGs.68 These practices are mapped by local SDG Accelerator Labs, which are a sort of special local units of United Nations Development Programme (UNDP) country offices.69 These mapping exercises involve ethnographic work and data mining, the rest is about accelerating the local initiatives, which may be ripe for their dissemination in the sense of a ‘good practice’, or may still need finetuning. In the latter case, as well as much as financing is concerned, the Lab serves as a broker for new partnerships. There are already more than ninety SDG Accelerator Labs in cities around the world, and more are underway. Accordingly, mapping, experimenting, brokering, and replicating the local are becoming the new activities of international cooperation for development.

The multistakeholderism inherent to the SDGs and its co-evolutive dynamics of cross-referencing to practices on the ground, is not unproblematic though. While this new developmentalism certainly opens avenues for participation and has the great potential of empowering the local and through it grassroots movements in a further concretisation of international law from below,70 it bears the risk of perpetuating vulnerable life, especially in poorer countries.71 Examples abound, but a case in point is the complex network of people involved in the garbage business in and around major cities in the Global South. These networks are driven by poverty, deficient public services, corruption, and distrust in authorities. As every resident of such a megalopolis will acknowledge: without the huge informal trash business, cities would collapse literally in litter. Thus, networks of this kind make a crucial contribution in the making of resilient cities. Hence, they are heralded by international institutions as good practices to be replicated in the pursuance of sustainable development.72 But resilience is born out of need and precarity here, one should not forget. The bricolage is admirable, no doubt, but it is hardly the long-term solution that all the citizens of these cities need, beginning with the bricoleurs themselves. We submit that sharpening our understanding of ‘the liminalities of resilience’73 is fundamental in unravelling what can be lost when hope in the law is given up.

B. A Competing Blueprint? Cities, Development, and the BRI

A different approach to the future of development and the role that cities may play therein may follow from China’s BRI. The scope of the BRI is not easy to determine but it can be understood as a functional conglomerate which serves to project China’s growing economic and political power onto the world stage. What is and what is not part of the BRI is not always easy to discern.74 Accordingly, scholars have argued for a functional approach which understands activities to fall within the BRI’s scope as long as they further its purposes. This wide and somehow circular understanding follows from the fact that the BRI is a ‘holistic’ exercise.75 The structure of the BRI is ambiguous. It has been characterised as a ‘hub-and-spoke network’, with China being the hub and the respective mechanisms and agreements the spokes.76 Accordingly, Heng Wang describes it as a ‘loosely connected network of new or existing bilateral and multilateral mechanisms’.77 Its underlying motivation would be to ‘gradually form a set of instruments for policy coordination on financial integration, trade liberalisation, and people-to-people connectivity across Asia and beyond’.78

The role that cities play in the BRI is so far understudied. It is obvious that through the practice of (re)creating images of a (new) silk road, the BRI also relies on connecting cities across the globe, in particular port cities, and other strategic points of interests in international transportation networks, such as major airports.79 This is in line with the basic features of the BRI: infrastructure modernisation and enhanced connectivity as drivers of free trade and industrialisation-led development. The Initiative is as such praised by the UN Industrial Development Organization (UNIDO) as having the potential to turn into ‘the most ambitious modern-day international development project ever conceived’, while providing ‘ample opportunities for industrial growth within the context of urban development’.80

This enthusiasm is not restricted to a single UN specialised agency, but representative of the hopes that the broader UN system is putting into China’s BRI as a most promising catalyst in the realization of the SDGs, particularly but not exclusively at the local level. Proof to this is, inter alia, the ‘Belt and Road Sustainable Cities Alliance’, launched via a plurilateral MoU between the Chinese government, UN-Habitat, other IOs, and a California-based public charitable foundation on clean energy.81 Due to the heavy reliance on PPPs for the implementation of the SDGs,82 the BRI spurs alliances between local public authorities and the business sector, including Chinese foreign investment, under the umbrella of sustainable development. A prime example of the latter is the ‘Green Belt and Road Investor Alliance’, which under the tenet of ‘greening finance and industry’, gathers Chinese investment banks, corporations, the Chinese-British Business Council, the City of London as the Secretariat, and the Mayor of London as ‘supporter’.83

Yet another dimension through which the BRI flows into the promises of local sustainable development is by means of its Digital Silk Road, launched in 2015. The President of the People’s Republic of China, Xi Jinping, has called for pursuing an ‘innovation-driven development and intensify cooperation in frontier areas such as digital economy, artificial intelligence, nanotechnology and quantum computing, and advance the development of big data, cloud computing and smart cities so as to turn them into a digital silk road of the 21st Century’.84 In general, this focus on technology and smart cities should not be surprising, as it aspires to export a signature element of China’s rise in recent years, its immense technological prowess. Harnessing technology for the sake of sustainable development is well in line with the ambitions of the SDGs, in particular SDG 11, since ‘inclusive, safe, resilient and sustainable’ cities are inconceivable today without the integration of most advanced technologies into the built environment and of digitised information systems into the provision of public services. SDG 11 may not state it, but it is clearly about the ‘smart city’.85

In the end, we may see a complementary and mutually enforcing dynamic of sustainable development and the BRI. Or put differently, we might witness how the SDGs become increasingly shaped by Chinese understandings of development.86 For cities, however, a more prominent role of China (and its cities) might bring a new dynamic to the debate on their contribution to international law and development. As it has been articulated recently by Shisong Jiang, looking at the rising importance of cities in and for international law with a Chinese focus implies not so much asking ‘what are the contributions that cities can make for international law on the occasion of state failure’, but rather, as he puts it, ‘more strategically’ asking ‘how can the sovereign states make full use of their cities to contribute to their interests in international law and the further development of international law as a whole’.87 Incidentally, this takes us back to the insight that the internationalization of cities is not necessarily a process from the bottom-up, but can also be driven by strategic considerations of (nation) states. In the context of the BRI, this statist mindset derives in part from an acknowledgment of the limited scope of manoeuvre that Chinese cities enjoy in a highly centralised system in which all power ultimately resides with the Communist Party.88 Assuming that the role and power of China—and hence its cities—will only continue to grow in the international arena, this brings up the question of how our understanding of good urban governance will also evolve. The political scientists and city scholars Ian Klaus and Simon Curtis have rightly pointed out that emblematic world cities are expressions of world order but also shape the world order in turn.89 If the ‘global city’ was a notion defined by Western liberalism of the 1990s, they do not foresee urban futures characterised by the ‘freedoms that have long-been associated with cities’.90 It is another question, of course, whether central planning in its twenty-first-century Chinese form will be able to come to grips with the ‘more popular, organic and informal elements of urban space’ that is inherent to cities.91

C. Cities in International Development and the Development of International Law

It is too early to tell which vision of development will win the day, the SDGs or a Chinese conception of development as embodied in the BRI, if these conceptions are competing at all. What is not so unlikely is that one or the other concept of development, or both, will also determine the future role of cities and local governments in the field of international development cooperation. What is more, both visions of development do not seem to rely too much on formally binding international law. The SDGs are multilateral in their character and origin, but they are also an expression of a broader turn of the international community away from binding legal commitments towards more flexible forms of global governance. The BRI shares this focus on informality and network-like forms of global governance, but not with international institutions at the centre, but rather a Chinese hub with spokes all leading back to Beijing. The more influence that China and its BRI will have on the future of international development, the less pronounced Western and liberal understandings of good urban governance will become. In line with Chinese preferences for upholding a strict understanding of non-interference into states’ internal affairs, the BRI does not set forth ambitious goals for good governance, let alone good urban governance. It is results-oriented and pragmatic to the greatest possible extent, as long as the concrete results of cooperation are in line with Chinese preferences. Accordingly, it seems as if both conceptions of development do not put too much emphasis on the law in the context of international development—or should we rather say public international law as it has been defined for a long time from a Western and Eurocentric perspective?

IV. Conclusion and Outlook

Our intention here has been to shed light on some of the many aspects of the intriguing relationship between international development and cities. We have described how a field defined by states and interstate organisations has gradually embraced cities and local governments as alternative avenues for development and how the latter have also embraced this state of affairs. Today, the international realm and international development in particular exert a major influence on the ideal type of the contemporary city. The most prominent emanation of this are the SDGs, in particular through SDG 11 which sets forth a particular vision of good urban governance through its emphasis on safe and sustainable, inclusive, and resilient cities. These terms are broad enough to be filled with various philosophies of international development and it is an open question how the international understanding of these terms will evolve in the future. Many different courses of development seem to be possible, with the idea of ‘charter cities’ only a particularly extreme example of how urban futures can be imagined. More likely is a tug of war between different conceptions of international development at the city level. If the recent trend of the growing importance of cities in and for international law is a consequence of the liberal mindset of the 1990s with its emphasis on ‘disaggregated statehood’, it will be intriguing to trace how the growing power and influence of China and the gradual realisation of its BRI will impact on our understanding of the city of the future. It is too early to tell how this saga will evolve. But if we reflect on the title of our contribution—international development from below—it seems apt to stress the question mark in our chapter’s title. It would certainly be misleading to stress the growing role of cities in a way which would lead to diminishing the role of the state and of the international institutions it has created. Rather, it seems as if the local level has been added as another dimension to the multilevel game of global law and development. As always, adding complexity opens up new possibilities for interaction and cooperation. It may also open up new channels of influence. Cities along the New Silk Roads, and those otherwise involved in twenty-first-century sustainable development, will be well advised to take this into consideration. At the same time, the past liaison between international law and development should not be idealised.
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Africa as a ‘Theatre’ of International Law and Development

Knowledge, Practice, and Resistance

Obiora Chinedu Okafor and Maxwel Miyawa

I. Introduction

This chapter’s goal is to provide an account of the ways in which the international project of development has been received, embraced, and contested in Africa, and the roles that law, often a potent instrument of change and control, has played in framing and shaping that encounter.1 This inquiry into Africa’s general experience—at a sufficient level of abstraction—as a ‘theatre’ for the interface of international law and the development project is framed and informed by Third World Approaches to International Law (TWAIL) scholarship.2 In viewing Africa as a regional ‘theatre’ of the international law and development project, we principally aim to offer an account of the ways in which international law and development apparatuses, institutions, norms, policies, and praxis have been received, debated, embraced, or contested, and shaped in and by the multiplicities and complexities of African thought, knowledge, and practice.3 Our main focus is on the ‘more often than not’ very similar ways in which African peoples, their states, and their institutions have galvanised around law and legal institutions to generate their own strands of development knowledge(s) that have at times shaped their praxis and even their resistance to the operation of the dominant international law and development paradigm within their ‘theatre’. Along the same lines, we are also interested in the ways in which these African knowledges(s) have been informed and shaped by their own praxis in regard to international law and development, as well as by their resistance thereto.

It is important, at the outset, to highlight a couple of conceptual frames within which our argument has been developed. First, there is a sense in which the analysis in the chapter is guided by Gathii’s thesis that, historically speaking, Africa should be viewed as having offered two approaches to international (development) law: the ‘contributionist’ and the ‘critical’ approaches.4 Contributionism is the approach that is centred in the belief in Africa as ‘an innovator and generator’ of international norms, the view that some international norms derive their origins from diverse, including African, traditions.5 Contributionists insist—that a universalist narrative of the development of international law must take account of the interactions with different traditions, cultures, and civilisations.6 The scholarship of Taslim O. Elias represents a classic example of the contributionist tradition. In his book, Africa and the Development of International Law, Elias broaches the idea of a universal international law the development of which Africa contributed to from the ancient to the medieval to the precolonial and the colonial times.7

The critical tradition, on the other hand, focuses on the structural arrangements and imbalances of the international political economy that underpin, frame, and condition Africa’s experience(s) of relative disadvantage in global affairs (be it in the law and development sphere or not).8 Among other things, those who adhere to the critical perspective focus much more than others on these problematic structural arrangements and imbalances, and (while accounting for African surrender at times to the conventional norms and praxis of ‘the international’) stress the broad current of historic resistance to the dominant forms of development thought and praxis on the African continent, and present alternative, if often oppositional, visions of the dominant political, social, and economic constructions of international (development) law. Umozurike, Bedjaoui, and Thiam were among the scholars in the 1970s who belonged to this critical tradition.9 This chapter is much more aligned to this later approach.

The second, is that in our view, the idea of Africa as ‘theatre’ can be disaggregated into the concept of theatre as fictionalised drama, and theatre as real-life drama. In terms of fiction, we are interested in knowledge production, i.e. in those labels, representations, and images that have been coined, at the level of rules, policies, principles, norms, and institutions, to shape our understanding of the development project in its various dimensions and aspects.10 In terms of real-life drama, we are concerned with praxis, i.e. the actual operationalisation and institutionalisation of these images, representations, and labels and how the entailed processes and activities of development are mediated by certain rules, policies, and norms. Both dimensions of ‘theatre’ apply to the current enquiry because key institutional actors in the realm of international law and development engage with actually existing bodies and things (i.e. real-life drama) and sometimes make their own interventions using the labels and images (i.e. the fictions) of law and development.11 The fiction and real-life drama of law and development praxis may, in our view, be seen to converge at the point where ‘abstract policy ideas … tend to inculcate norms, or taken-for-granted, routine practices that inform policymakers’ work’.12 Indeed, historically, this convergence between the abstract, normative, and practical dimensions of development encounter has been quite palpable in both local and global spaces.13 For as Buchanan et al. note, development is for the most part ‘a particular (Western) project that incorporates both a way of seeing the world as well as a process of initiation or enculturation into that way of seeing’.14 What this underscores is that development ideas and ideals constitute and reconstitute reality so that the operationalisation and institutionalisation of fictions, with international financial institutions (IFIs) as key actors, is transformed into a discourse that more or less structures and controls the management of much social reality in the Third World.15 Thus, the chapter’s analysis of Africa as a ‘theatre’ of law and development deploys the notion of development as both fiction and real-life drama, as discussed above.

In order to systematically develop its major argument, the chapter is organised into four main sections. This introduction is followed by a brief, largely preliminary and overarching, discussion, in the second section of the chapter, on the key characteristics of international law and development praxis as it has manifested on the African continent/theatre. In the third section, which forms the bulk of discussion in this chapter, we discuss Africa’s historical and contemporary production of international law and development knowledge(s), practice(s) and resistance in the light of the imperialising vision and tendencies of the dominant models, and how (and the extent to which) this African innovation of its own paradigms has shaped legal and institutional reform in the realm of law and development practice. We ask the following questions: to what extent have Africans produced international law and development knowledge? To what extent have Africans produced/implemented their ‘own’ international law and development practices? How, if at all, have Africans resisted dominant international law and development thought and practices? More elaborately, we endeavour to explain the way African counter-discourses (through knowledge generation, practice, and resistance) have historically interacted and combined to challenge some of the conventional international law and development knowledge(s) and praxis. We discuss the forms such resistance has taken; and their implications, if any, for the framing and shaping of the normative and institutional character of the international law and development project as a whole.

II. The Character of the International Law of Development (in Africa) as a (Neo)colonial Praxis of Tutelage

This section provides a brief overview of both the historical and contemporary character of international law and development praxis within the African theatre. Within this frame, we highlight the nature of the global policy system; capturing, especially, the operations of the World Bank and the International Monetary Fund (IMF) in relation to their policy, legal, and other interventions in the management of the political economies of countries in Africa. This is key to discerning the various ways in which African knowledge(s), practice(s), and resistance have been generated, adopted, contested, challenged, or even co-opted by the dominant international law and development paradigms.

The orientation of international law and development (with international law norms playing a pivotal role) has been shown to tend toward what Okafor has described elsewhere as ‘a colonial praxis of tutelage’.16 This dynamic is aligned with the effective seizure of the apparatuses of framework governance in Africa, and the Third World at large, by certain supranational institutions, comprised largely and foremost by the IFIs.17 Thus, the conception and practice of international law and development within the African ‘theatre’ has tended to be nothing less than hegemonic, whereby African peoples are persistently encultured, and at times cajoled or forced, to adopt conceptions and practices of the world favoured by the IFIs, mainly through the latter’s propagation and enforcement of the dominant economic rationalities.18 This often-hegemonic praxis of tutelage occurs either through the ‘inequalities of the global norm-negotiation processes, amidst a veneer of formal equality’19 or the ‘internationalisation and externalisation of governance’20 marked by external capture and usurpation of the limited policy space that may still be reposed in the hands of low-income countries, including those in Africa.21 One key feature of this type of praxis of tutelage is the tacit, yet manipulative, control dynamic in which development institutions enlist the aid of international law norms and precepts into a way of seeing the world as well as in the ‘enculturation’ of state and society around the world into that process.22 This feature expresses an aspect of the dominant character and orientation of international law and development praxis: that it is difficult to dissociate the global development institutions, especially the World Bank and IMF, from the global policy system (as legitimated by international law norms) that allows them to pursue their interests and central preoccupations.23 The full expression of it all is that the IFIs help produce and are an integral part of the apparatus(es) of international law and development, and that their combined interventions in and beyond the African continent (legitimated by international law) assume the form of fictional or real-life drama, or both.

A. Fiction as Knowledge

Of what nature, we ask, are these fictions? And how are they applied at the level of practice in Africa’s low-income and medium income Global South countries? As fiction, these ideas and images of international law and development are articulated in a variety of ways: including as benchmarks, best practices, statistical data, development themes, global standards, guidelines, expert opinions, or research findings.24 It is at the policy/practice level that these fictions (images and ideas) are made to be orthodox development thinking, expressing particular visions of the world favoured by IFIs. In the hands of the Bretton Woods institutions, these images and ideas have become crucial instruments for championing global policy directions, justifying the different forms of interventions, as well as controlling the scope of borrowing and even debt levels of countries of the Global South.25 The meanings that are to be imparted by these ideas are couched in the dominant language of the rules, policies, and conventions of development, even though, in most cases, these depictions appear detached and do not often capture the real situations of Global South countries.26

Against this background, it is important that we deconstruct the ensembles of representations through which the World Bank and IMF often depict social reality in regions of the Global South, such as Africa, and entrench their preferred international law and development ideas and models. Such constructions include the invention and deployment of a panoply of defining categories such as ‘development’, ‘underdevelopment’, ‘gross domestic product’ (GDP), ‘global public goods’. All these categories depict the tradition of these institutions of relying on certain kinds of language (in its written, spoken, and image forms) to express, imbue, and make dominant particular thought preferences, shape particular practices, and order social relations.27 For example, the Bank and IMF have relied on the concept of global public goods as the underpinning logic for their interventions in weaker countries and management of the international development and financial governance.28 However, as critics argue, the provision of global public goods (in the form of development financing, financial stabilisation, and the supply of development knowledge) predominantly serves to rationalise indirect governance of the Global South by the IFIs.29 As Joel Ngugi enlightens us, ‘the creation of a discourse allows for a particularistic articulation of knowledge and power, the process through which social reality comes into being’.30 It is in this way that the IFIs have captured Third World ‘framework governance’,31 undermining and subordinating the ‘national policymaking sovereignty’32 of Global South states.

B. Fiction in Praxis

Broadly construed, therefore, the international law and development discourse’s reliance on fiction (as exemplified in the IMF and World Bank’s praxis) is not merely a way of understanding the world and its rapidly changing phenomena, but also a reliable form of hegemonic control, direction, or subordination in practice of the political economies of African and other mainly Global South countries.33 Those who have studied the dynamic of language in shaping social relations such as van Djik would agree that the mobilisation of meaning is one way in which discourse can be applied to produce and maintain relations of domination and social inequality, which extends to people’s interpretation of their subject positions.34

It is with this kind of consciousness that we grasp the reality that in Africa ideas and representations (and not just the raw formations of material power at their behest) have been one of the ways through which the IFIs have—in practice—been able to recruit each target state as an effective partner and facilitator aligned to their visions of development.35 Nobody has expressed quite as clearly the interface between development and international law in the production of hegemony than the United Nation’s Office of the High Commissioner for Human Rights (OHCHR). In its view, standard policies and benchmarks of the global policy system (which are allegedly ‘soft’ international law) have tended to effectively inhibit Global South States from exerting their sovereign policy autonomy in major economic decision-making.36 This regime has helped author or support a new dynamic in which the World Bank or the IMF or both govern from a distance (in a way that is somewhat reminiscent of aspects of the British colonial system of indirect rule)37 by relying on its standard toolkits to control the recipient state.38 Even though a largely indirect form of governance, this casts away any doubt that the use of international law and development fictions such as Poverty Reduction Strategy Programmes (PRSPs) or Poverty Reduction and Growth Frameworks (PRGFs) reflect a broader paradigm through which the IFIs construct a form of global theatre and drama of hegemony that is rooted in their own way of understanding the world.39 PRSPs or PRGFs are policy instruments prepared by the borrowing governments and evaluated by the Bank and IMF as benchmarks for lending by multilateral and private financiers. Under these PRSP and PRGF regimes, while the government enjoys the freedom to formulate and own their national development and macroeconomic policies, in reality it is the Bank’s and IMF’s prerogatives that hold sway at the macro-policy choice level.40

This is the real-life drama of development in which a particular form of knowledge is operatively deployed as a technology of governance on the African continent, as elsewhere.41 Governance is conducted through ‘knowledge’ while the IFIs stand at some distance from visibility in policy mainstreaming in the countries at the receiving end.42

C. Resistance

For seven decades now, Africa has at times responded to this kind of neocolonial praxis of tutelage, through resistance, innovating its own practices, or generating its own alternative and oppositional forms of international law and development knowledge. Africa presents a vibrant theatre where some dominant economic formulations by the IFIs have been contested not only as an end in itself, but as part of questioning the premises and promises of the international law and development project to liberate African peoples from socio-economic injustice.43

The contestation of the international law and development project by Africans began in the zeitgeist of formal decolonisation and continues to this day. In the momentum of decolonisation, the impetus was to make and remake a new international law of development that would be sensitive to the historical experiences and aspirations of the Third World peoples.44 Decolonisation became welded to the modernisation process, whereby the departing colonial powers and the incoming independence administrations shared international law’s preoccupation with the emancipatory promise of development.45 For Africa’s radical thinkers of the time, one of the main strategies to be adopted was to rely on the language of development to seek to reformulate and repurpose global international law and institutions to undo the legacies of colonialism and chart a path toward socio-economic and political emancipation for the Third World.

Consistent with their radical vision, in the 1970s, these Africans became disconcerted by the structural adjustment and conditionality regimes imposed by the IFIs on many African states. As we will demonstrate in the next section, some of the oppositional strategies Africa adopted included ideological resistance by heads of states such as Julius Nyerere of Tanzania and Thomas Sankara of Côte d’Ivoire or political opposition by Daniel Moi of Kenya.46 In other countries such as Nigeria, Ghana, and Kenya, there were labour union strikes and go-slows, middle-class, peasants, and student protests and internal government discontent against the disenfranchising policy reforms.47 These latter struggles became crucial in triggering some of the shifts and reforms of the development project in the twenty-first century. These reforms were expected to reverse or at least temper the worst excesses of the very harmful legacy of the lost decades of the 1970s and 1980s.48 Thus, in contesting the international law and development project, African knowledge forms, practices, and resistance have manifested in many different ways.

III. The Generation of International Law and Development Knowledge, Practice, and Resistance in the African ‘Theatre’

The starting point of Africa’s simultaneous resistance to, and innovation of, international law and development knowledge and practice is the ‘decolonisation–modernisation interface’.49 This was a critical juncture at which international law and development came to be seen as necessary preconditions for the emancipation of the Global South from mass want and deprivation.50 Since then, the predominant posture of Africa’s engagement with the international law and development project has been a mixed bag of embrace and contestation, contributionism and critique. African scholars, activists, politicians, diplomats, and social movements have historically challenged or embraced many of the assumptions about, and ideals of, international law and development championed by the IFIs,51 and embodied to a large extent in the dominant renderings of the international law of development. This complex, non-binary, historical attitude of state and society in Africa to knowledge, practice, and resistance in the international law and development field is traceable to their determination to draw attention to the problems of global inequality and poverty (especially by stoking the demands for redistributive justice in the international spaces),52 while remaining active participants/contributors in the deeply unfair global order into which they were forced when they gained formal independence from their ‘former’ European colonialists.53 Their engagements with each of these elements and aspects of the international law and development project are examined more closely in the rest of this section.

A. Knowledge

Despite tendency in mainstream law and development discourse to present that body of norms and practices in emancipatory and beneficial terms, the conceptual and practical challenges that were mounted against them by Africans over time tended to be viewed, almost always, with strong disfavour in the West.54 One of the first law and development knowledge frameworks produced by Africans that departed fairly radically from, and contested the orthodoxies of, Western development models was the system of thought that its innovators referred to as ‘African socialism’. African socialism was advocated by many pan-Africanists, such as Tom Mboya, Julius Nyerere, Kenneth Kaunda, Kwame Nkrumah, Leopold Senghor, Aminu Kano, and Sekou Toure as Africa’s new philosophy of ‘indigenous’ economic independence and a repudiation of modernisation ideals.55 This theoretical framework and approach underscored the need to give impetus to national developmentalist claims while simultaneously seeking to link the domestic causes of poverty to the external forces that helped produce them.56 Drawing from the Marxist tradition and various indigenous African systems of thought, tradition, and culture, these similar but still distinguishable African socialist models (such As Nyerere’s ‘Ujamaa’)57 were among the first to fundamentally critique the modernist development debate for its ‘acquisitive instinct’ or ‘vicious excesses and exploitation’, and to propose African ‘thought processes and cosmological ideas’ to shape the reimagination of new models of indigenous development.58 African socialist visions of development were implemented at the legal and institutional level in Ghana, Guinea, Senegal, and Tanzania, and elsewhere, albeit with varying degrees of ‘success’ or ‘failure’ (depending on the assessor’s measure(s) and perspective).59 Even though it embraced, to an extent, the teleological imperative of ‘catching up’,60 which was articulated largely in terms of fighting poverty and reducing the developmental divide between the industrial West and the underdeveloped South, African socialism was, despite the ‘socialism’ aspect of its moniker, clearly African in pedigree and espoused a different and alternative value system.61 It was, for instance, rooted in indigenous communal ethos founded on the imperative of radical social interdependence (I am because you are, and vice versa).62 As a mostly ‘external critique’, it exposed the inherent limitations and outmodedness of modernisation theory, just like one of its counterparts, dependency theory.63

The second major contribution of knowledge from African thinkers and leaders that challenged international law and development thinking was their mobilisation (alongside Asian, Caribbean, and Latin American states) under the ideology and framework that drove the campaign for a New International Economic Order (NIEO). There is no doubt that NIEO thought was significantly innovated and driven by Africans. First, it originated at a UN General Assembly Session summoned by Algeria in April 1974.64 It invoked Global South emancipatory themes grounded in a structural analysis of the global economy that highlighted the gross (natural resources, human, and other forms of) exploitation that Africa had suffered. These themes were hitherto mostly alien to the dominant international (legal) discourses of development. What is more, it conceptually and even institutionally disrupted the regime of international law and development by propagating ‘novel’ claims and radical challenges to the existing order, such as the permanent sovereignty of all peoples (read: mainly decolonised and oppressed peoples) over their natural resources; the rights of the then newly decolonised states to nationalise foreign-owned capital; the imperative of effectively regulating the activities of multinational corporations (an initiative that remains unresolved even in the currently ongoing initiatives to entrench accountability of MNCs); the need to redress the structural injustices of the global institutional order; and the necessity for structural reform of international institutions (IFIs included). This outlook, which was significantly driven ‘from-Africa-to-the-World’, challenged the all-too-often imperialist logics that drove, or were driven by, the dominant versions of the international law and development project.65 During this high noon of international law and development discourse, NIEO thought helped make Africa a veritable and lively ‘theatre’ of radical protest against, and critical response to, the dominant international legal and institutional praxis of development.

Legally, institutionally, and politically, NIEO thought also proved to be a severe challenge, if not a hindrance to the dominant versions of the international law and development project. For one, it was a radical Third World interrogation of its logics and practices, which were steeped in a (neo) colonial international law regime that gave its powerful imprimatur to the relationship of ‘exploiters and exploited’ that, for the most part, bound the Global North to the South.66 Thus, it was in various ways a strong challenge to the dominant conceptions of international law and development.67

Politically, the implications of NIEO thought were as noteworthy. For instance, it highlighted the strength of the Third World voting bloc at the UN level, and framed and drove an attempt by this bloc to wrest much more of the global political levers of power from the North.68 The political threat that NIEO thought posed to Global North hegemony (including in the international law and development field) is confirmed and reinforced by the perception among the dominant elements in global politics that the NIEO project was to enforce a socialist project on the global level that would disturb the very foundations of capitalist projects in international law.69 This perception was derived, in part, from the NIEO’s vision of writing into its envisaged new international law of development an egalitarian and redistributionist ethic.70

Given its character, and these perceptions and realities, it is not surprising that the demonisation of NIEO thought in the West grew to become so intense as to cause some Western antagonists of the time to think of it as a kind of Global South ‘mau mauing’71 of Western powers.

Yet, it cannot be lost on us that in pursuing its vision at the UN level, NIEO thought became a source of knowledge that would stimulate the emergence of new norms, and the creation of new development institutions, and the proliferation of others, all of which would later be instrumental in furthering, to an extent, the Global South’s generally shared agenda of ‘development’. Some new frameworks and institutions that NIEO thought inspired were the adoption of the Convention on the Economic Rights and Duties of States; and the creation of the United Nations Industrial Development Organization, the United Nations Development Programme, and the United Nations Conference on Trade and Development.72 Part of the reason this institutional transformation occurred was because NIEO thought directly called for ‘structural changes in the world economy that the new nations desired, in the interest of justice, world peace, and development’.73

Nevertheless, it should be noted that for some, NIEO proposals were never meant to challenge fundamentally the Western episteme or the pillars that firm them up and the legal reform and institutional transformation that the NIEO inspired are seen by them as still quite modest.74 We remain quite sceptical, however, that this was the case, that the exact measure that is attributed to the impact of NIEO thought adequately captures its range of impacts on the ground. The robust Western counterreaction to the NIEO largely demonstrates this point. Nevertheless, Rajagopal, for instance, is not far off the mark when he argues that ‘the radical challenges to international law levelled by NIEO proponents had the paradoxical effect of expanding and strengthening international institutions as the apparatuses of management of social reality in the Third World, and, thereby, of international law itself’.75

Regardless, even if NIEO thought was somewhat limited in its radicalism, it nonetheless created new and alternative spaces for the articulation of alternative international law and development worldviews and ideas.76 In consequence, some of international institutions came to adopt or co-opt the Third World agenda to an extent (however small), as signified by steps such as the repurposing of the World Bank’s aid portfolio towards fighting poverty in the Third World, under a new policy paradigm that came to be known as ‘basic needs’ approach.77 The basic needs paradigm sought to replace to an extent the Bank’s policy of development as growth.78 While it did not massively alter the nature of international relations or international law and development, NIEO thought takes partial credit for these dynamics of institutional proliferation and conceptual reimagination that have significantly contributed to the expansion and recreation of international law and development institutions for some time now.79

NIEO thought was also the ideological forerunner to the right to development thought. The right to development is regarded as one of Africa’s most important and ‘germinal contributions’80 to international law and development knowledge.81 African norm entrepreneurs such as Senegalese jurists Keba M’baye and Doudou Thiam, who largely pioneered and disseminated this idea, developed an imaginative and oppositional conceptual framework to link the structural injustices of the global order to international (human rights) law discourse and praxis, especially at the latter’s juncture with international law and development thought. By invoking the notion of a right to development, M’baye and Thiam directed attention to underdevelopment as a human rights issue. Through this idea, they injected this concern into the larger global legal/political discourse. While not perfect, of course, their ideas posed a strong challenge to some of the core assumptions of the dominant international law and development thought.82 Their right to development framework interrogated the governance of the international socio-economic and political order by ‘challenging the legitimacy, fairness and the functioning of the key international institutions’.83 Its much more egalitarian agenda all but ensured that it would be categorised as a fundamental challenge to the conventional approaches to that field.84 The Westphalian international order, as we know, retains a significant fixation with the legitimation of state sovereignty, a partial fetishism that more or less ignores the conditions of inequality between states and peoples.85 Right to development knowledges seek to reverse this conventional approach—albeit only to an extent.

The right to development norm, a product of African (NIEO) thought traditions, also helps expand the international human rights agenda from politics to economics/development. Its articulation and propagation is one way in which the Global South has struggled against the structural injustice of the international political economy.86 It is noteworthy recalling that the dominant approaches to international human rights thought (and even praxis) were until the 1970s not appreciably concerned with the structural disadvantage of the global institutional order, particularly the question of distributive inequality.87 But the right to development episteme seems to aim to reverse, or at least partly alter, this kind of thinking, through its attempt to reconstitute human rights into a veritable resource for development justice struggles.88 With its NIEO underpinnings, the emergence of the right to development episteme, conceived as an emancipatory and egalitarian tool for the Third World, marks the Third World turn to the contribution to the making of international law. Africans have not only been contributors, but also critics of the dominant forms of international development law knowledge in the two main areas of economic integration and human rights.

B. Practice

This general posture/approach has also been reflected in the relevant body of African practice in the international law and development field. For one, African historical agency in the enactment of their practices of international law and development is not lacking. That Africans have a long history of the practice of (their own) norms of solidarity and regionalism that seek to deepen pan-Africanist economic integration is not in doubt.89 Ake records that the practice in Africa of norms of solidarity and regionalism aimed at economic integration for purposes of trade and monetary exchange is age old and pre-dates even the European integration project.90 The origins of the economic integration agenda on the African continent dates back to the period of Africa’s interaction with Arab explorers.91

In more recent times, the African continent’s norms of solidarity and regionalism have been embodied in various legal instruments, such as the treaties establishing Regional Economic Blocks (RECs) like the East African Community (EAC),92 the Southern African Development Community (SADC),93 the Intergovernmental Authority for Development (IGAD),94 the Economic Community of Central African States (ECCAS),95 Economic Community of Western African States (ECOWAS),96 and the Common Market for Eastern and Southern Africa (COMESA).97 They are also embodied in continent-wide initiatives such as the recently adopted and implemented African Continental Free Trade Area Agreement (AfCFTA).98 For many observers, although it appears to embrace the conventional in having borrowed to a significant extent from the modern European economic integration project, this pan-African integrationist and collective action agenda (which express the vision in the AU Agenda 2063 document and which is most lately mainstreamed in the AfCFTA project) still retains some of the ideological preoccupations of the NIEO movement.99 This is so given its rootedness in the vision of ‘decolonisation, anti-colonial and neo-colonial struggles, and continental unity’, as well as its projection as one of the ‘means of solving African developmental challenges’.100 This argument is as applicable for the AfCFTA as it is the RECs.101

These African integrationist initiatives, founded to an extent on Africa’s own regimes and norms of practice, have been conceived by some as Africa’s independent path to securing its own development and self-reliance through economic cooperation.102 Though a global phenomenon and certainly not geographically specific to Africa, the rationale for regional and pan-continental economic and political cooperation is to seek Africa’s economic revival in the face of its own intra-continental development-related challenges.103 Historically, Africa’s integration agenda such as the Lagos Plan of Action of 1980 had ‘a radical delinking approach’ which were not meant to imitate the dominant economic models.104 It is for these reasons that (as dependent as it certainly is on quite conventional law and development praxis) AfCFTA seeks to boost intra-continental trade as a major way of stimulating the continent’s development, achieve lasting prosperity, and sustainable development. Yet, as is well known, these African economic integration schemes, have not been without their share of challenges.105

The second area of practice in which Africa has offered something significantly (if not entirely) different to the international law and development field is in the actual usage of the alternative development justice episteme that is rooted in the right to development thought. This is partly manifest in the fact that Africa was, by a very wide margin, the very first to adopt the right to development as a hard-law norm.106 This reality has mattered much, in part because of its embrace, even if only in text, of a strong notion of accountability for development justice infractions that is still heavily resisted by the West today,107 and in part because of its service (as is shown later in this section) as an important sociolegal and political resource for development justice-seeking groups on the African continent itself. As far back as 1981, the African Charter on Human and People’s Rights provided in its article 22 for a justiciable right to development. Article 22 is regarded as one of the ‘precious few hard law guarantees’ of a right to development the world over.108 This suggests that through its own knowledge production, Africa has now contributed a norm that in practice now governs international law and development praxis in some places and to some extent (and not just on the African continent).

In 1986, the rest of the world launched an attempt to internalise and dramatise Africa’s germinal contribution in this regard, when the UN General Assembly voted in favour of the UN Declaration on the Right to Development.109 The much more recent UN Declaration on the Right of Indigenous Peoples was also shaped significantly by the right to development episteme.110 The Latin Americans within the Organization of American States (OAS) have pushed that regional body to make much more progress in this regard, especially in terms of the jurisprudence of the Inter-American Court of Human Rights on the rights of indigenous peoples in the region, and the content and orientation of some of the more recent OAS instruments.111

It is important to note, however, that while the global community is still rather inexplicably embroiled in a largely unproductive debate (largely driven by Western intransigence on the issue)112 on the legal and other intricacies of the modalities of the implementation of the right to development, Africa has gone way ahead in the judicial implementation of this norm.113 The work of the UN Human Rights Council’s Intergovernmental Working Group on the Right to Development, the appointment of the UN Special Rapporteur on the Right to Development, and the recent establishment of the UN Expert Mechanism on the Right to Development (a group of five experts who are mandated to help spearhead its implementation), are part of steps that have nevertheless been taken on the UN level to help bridge the gap. They do not, however, come close to paralleling the advances made so far on the African continent to construct a practical framework for the routine implementation by domestic groups of Africans of this right, as provided for in article 22 of the African Charter.114

Here, and not surprisingly, there is a concordance (as we have suggested already) between the epistemic orientations of the relevant African jurisprudence and that of the Inter-American Court.115 The jurisprudence of participation, consultation, and consent undergird the ideal of autonomous governance, a central pillar of the ability of ethnic and indigenous communities below the state to control, to an extent, their own development and use of resources.116 Concomitantly, this jurisprudence also affirms the role that such participatory development praxis can play in ameliorating the status of marginalised communities and safeguarding their rights in relation to the use and disposal of their resources.117

Thus, article 22 norm has been actively utilised as a vital tool in the hands of ethnic and indigenous communities below the state to query, in circumstances where they are the direct victims, the deployment of the dominant development models by African developmental states.118

This human rights framing of development justice praxis is one area where practices based on some of the knowledge frameworks that have been innovated by Africans depart and differ quite significantly from the conventional.119 For example, within the dominant modernisation conception of international law and development, this African-produced knowledge frame would be largely alien and untenable, if not inapplicable, to the pro-market and pro-growth models of development. But that is not all. While we partly share Joel Ngugi’s scepticism about international law’s redemptive or emancipatory potential for the Third World,120 one practical and progressive implication of the alterative development justice praxis that the right to development thought and practice channels is that the African continent can now be regarded as a theatre (of both fictional and real-life drama) in which ethnic and indigenous power-minority communities facing the (quick and slow) violence of the development121 apparatus have in practice expanded their terrains of struggle to include living and breathing Africa’s human rights regimes, so as to significantly augment the pressure on their governments to pay heed to their emancipatory claims for much greater justice in the development process. This is something that was until recently alien to and impossible within any available form of official international law and development praxis.

In conclusion, it must be noted, albeit in passing, that the fuller realisation of the promise of this alternative development justice praxis in Africa (as elsewhere), and the promise it holds of reshaping international law and development praxis, is still very much hobbled by certain aspects/elements of international law itself.122 One area that is marked by this fundamental weakness is the normative failures of human rights regimes. It is not only in Africa (or Latin America) that the robust move to frame the development justice causes of ethnic group and indigenous peoples as human rights claims has been hindered by the rigidity of certain legal doctrines. One good example of the hindrance that can be posed by doctrine is the way in which the practical application of the doctrine of state responsibility has tended to ignored the reality that the harms caused by international economic policy actors (and not only state actions and omissions) ought to feature in the determinations of what constitutes human rights breaches.123

The other issue of concern is the vexed question of the accountability of transnational corporations and their activities on the lands of many of Africa’s ethnic groups and indigenous peoples. It is a fact that Africa is still the hotbed of transnational corporate activity focused on the exploitation of its natural resources, largely through a certain amount of foreign direct investment. Even as this reality continues to pose very serious practical challenges to the realisation of development justice for the continent’s substate groups, Africa’s innovation of knowledge or practice has not been as attentive to this phenomenon as it ought to be. For example, ethnic groups and indigenous communities on the continent remain unable to mobilise African human rights law and courts to vindicate their development justice claims against these transnational corporate actors.124

C. Resistance

As the preceding sections have indicated, Africa has been a veritable theatre of resistance to the dominant versions of international law and development thought and practice (both along the global and national axes). Various forms of such resistance to the dominant formations of the international law and development project have been documented, although not yet as exhaustively as should be case. Such formations of African resistance have sought to produce a degree of social change through the threading and treading of alternative conceptual and practical development justice paths. Such metalegal resistance forces, with their ‘power of dissent’,125 have produced ideas, thoughts, and actions that have proved instrumental for the transformation of the way international law shapes the development enterprise, both institutionally and normatively.

But what exactly have these formations of resistance been against? More than anything, the ire of African resistance in the international law and development sphere has been directed at the contributions of the so-called development interventions and the coercive power of Bretton Woods Institutions to the ‘pauperization’126 of the continent.127 In this connection, Africa has been a part of a broader sociolegal scene. Historically, the spectre of the violence of the development enterprise has been witnessed at the ‘centre and margins’ in the deployment of the mandates of the IFIs, from as far as the Mandate system all the way to the present day. For as Rajagopal recollects, the Third World, of which Africa is a part, has been a theatre where ‘in the latter half of the twentieth century the physical violence of Western intervention was replaced by the economic violence of structural adjustment and the debt crisis, mediated by the International Monetary Fund (IMF) and the World Bank’.128 It is this dramatisation of violence, mediated by transnational capitalist interests,129 or what Baxi has referred to as the imposition of ‘cruel logics of social exclusion and abiding communities of misfortune’, that has attracted much of Africa’s (partial) resistance to the dominant versions of the international law and development project.130

We conceive of resistance to the international law and development project as something that has been advanced at various levels. At the UN level, it was advanced mainly by African states, diplomats, and jurists.131 At the African national and regional levels, it was advanced mainly by social movements, ethnic groups, and indigenous peoples.132 In its focus, this resistance mainly raises global and/or national anti-system claims. In regard to its strategy, it has presented strong reform credentials to the existing order. And as we have seen, it has generated certain knowledge frames that depart to a significant extent (though not fully) from the dominant epistemes of international law and development. And through impact, it has tremendously shaped the practice of development in Africa and certain other (Third World) regions.133

Let us first look at the mainly state/diplomat/jurist-led resistance to the dominant forms of the international law and development project. African states/diplomats have always helped form alliances such as the G77, the Non-Aligned Movement, and others, to push a common agenda seeking the alteration of international law and practices. States have been at the forefront leading with their own visions of development. A good example of resistance to neoliberal adjustment policies by the state was Tanzania’s long and bold resistance in the late 1970s and most of the 1980s to the IMF and World Bank’s policies leading to years of stalemate between the government and these donor institutions.134 President Nyerere is said to have rejected the Fund’s economic model, one, because it threatened the substratum of Ujamaa as the basis of African socialism (the country’s then system of political and economic organisation), and two, due to the paternalistic approach of the Fund to the negotiation process.135 Nyerere’s resistance was in keeping with his broader vision for the NIEO project.136 Overall, Tanzania’s struggles against reforms in the incipient period of neoliberalism was more or less replicated right across the continent, revealing the potential limits of the coercive power of Bretton Woods institutions in the face of ideologically grounded subaltern resistance to the pro-market, pro-capital neoliberal development projects.137 Despite Tanzania’s forced capitulation in 1985 (much like other African states), Holton argues that the stiff negotiations between Tanzania and the Fund and the Bank served to challenge to a degree the narrative of coercive power of Bretton Woods institutions.138 Lest we forget, though seemingly state-led, such challenges as Tanzania’s were often deeply rooted in broader ‘left’ ideological, and often mass, political activity in those countries, especially by trade unions, student movements, and academic staff associations.139

Thus, other forms of resistance have also occurred through the deployment of innovative knowledge frames, i.e. newer ways of thinking and acting that advocated and dramatised the alteration of the fundamental structure of international law and development. The anti-colonial nationalism of the pan-Africanists, scholars, diplomats, and social movements are but a few examples.140 In reality, a coalition of African thinkers and jurists such as Keba M’Baye, Doudou Thiam, Mohammed Bedjaoui, aligned with heads of states such as Nyerere, Senghor, Nasser who were themselves often leading thinkers, to develop such resistance praxis. These individuals raised alternative developmentalist claims, heightening the consciousness about global inequality and poverty, stoking the demands for redistributive justice in global spaces, and questioning the fundamental assumptions of the international law of development.141 Their developmental activism has always insisted on a fairer and equitable international order, something that international law has thus far proved to be, at its very best, extremely slow at supporting.142 Mohammed Bedjaoui, for example, spearheaded Third World resistance to the unjust global socio-economic order using techniques such as coalition building at the UN level, including contributing ideas towards the NIEO and serving as the chairperson of the G77 in 1981.143 In his analysis of the interaction or relationship between international law and development, Bedjaoui saw the entrenched role of law in the perpetuation of the ‘poverty of the international order’ given that international law, in both its economic, political, geographical, and cultural bases had an imperialist and capitalist agenda.144 As Gathii recalls, Bedjaoui’s largely non-Western conceptions of international law and development had exposed the rationale through which Western worldviews delegitimised attempts to restructure international law norms and institutions in the pretext that such attempts ‘would unduly destabilise the present international legal order and subject it to the whims of developing countries’.145

The African continent has also been a theatre of popular resistance against the framework governance of African and other Global South states by the World Bank and IMF through their dominant forms of international law and development praxis. Scholars have linked the waves of protests that occurred against World Bank and IMF imposed development models to popular mobilisation instigated by social and economic disruptions caused by the pursuit of, and enculturation to, certain exogenous economic rationalities by developmental states.146 According to these scholars, the first waves of such popular resistance emerged in the 1970s and the 1980s while the second wave began in the late 1990s.147 These collective actions by social movements were a reaction to the consolidation of regimes of ‘neo-colonial’ governance of the Global South by the World Bank and IMF, through such fiction-ridden frameworks/praxis as structural adjustment programmes and other economic liberalisation policies.148 Such resistance targeted those policies that were perceived as threatening the very livelihoods of the relevant peoples. Some of the social and economic threats posed by many of the neoliberal reforms advocated and imposed to varying extents by the World Bank and IMF were the liberalisation of the economy; privatisation of state enterprises often leading to heavy job losses; austerity measures, such loss of subsistence subsidies and corresponding increases in commodity prices; the elimination of price controls; and increases in rates of taxation. According to Walton and Seddon, these protests tended to involve ‘large-scale collective actions including political demonstrations, general strikes, and riots, which are animated by grievances over state policies of economic liberalisation implemented in response to the debt crisis and market reforms urged by international agencies’.149

Some have viewed the significance of such popular protests as lying in the recovery of class struggle within the international development encounter;150 although this is not to suggest that the hardships imposed on ordinary people by neoliberalism have at any time ever gone entirely unchallenged.151 These popular protests were either defensive survival tactics; populist and utopian; or offensive demands for change—but were always direct assaults on the interests that threatened the livelihoods of ordinary peoples in the relevant countries.152 They are also viewed as a part of the ‘anti-globalization movements from below’ that challenge the very logics that underpin the neoliberal economic policies implemented by the relevant states largely at the behest of the IFIs.153

As a consequence, these kinds of resistance to the neoliberal policies of structural adjustments constituted external forces that stimulated the reform, and even expansion of the ambit of development models.154 At the turn of the century, the World Bank devised new strategies such as the Comprehensive Development Framework and its key pillar the Poverty Reduction Strategy Papers (PRSPs). PRSPs are part of a menu of second-generation reforms that incorporated the social dimensions in development and sought to give more autonomy, ownership, legitimacy of development decision-making to the developing state.155 However, critics have pointed out that second generation reforms are mostly a retention, or rather an expansion, of the same old paradigm—given that some of the accoutrements that characterised structural adjustment models are still very much its key pillars.156

Yet, mass insurrection focused squarely against these old wines in new wineskins has not been as visible across the continent as might have been expected. The reason for this is that the terrain of struggle is very much an important determinant of the success or failure of resistance as extra-institutional forms of mobilisation.157 In Africa, resistance movements have tended to neglect, or to be effete on the international redistributive justice questions.158 All too many contemporary African activist groups have lacked the human and financial resources, or inclination, necessary for the effective mass mobilisation of resistance against the neoliberal development enterprise.159 There has also been the problem of co-optation of some forms of African resistance into the dominant paradigms, be they state or those of international development institutions. This limitation draws from the culture of NGO dependence on Western aid and funding agencies. In practice, the culture of dependence has meant that some social movements end up being co-opted to advance the Global North’s and IFIs hegemonic agenda of the neoliberal market creed and to undermine states that refuse toe the line.160 The other problem identified by Larmer is the pursuit and overconcentration on political reform by social movements in ways that undermine their capacity to contest the liberal economic agenda of the West and their institutions.161




IV. Conclusion

The above discussion has elaborated, though not exhausted, the many ways in which Africans have engaged with international law and development and produced their own knowledge(s), practice(s) and resistance to the hegemonic versions of the international law and development project. Relative (if modest) success in those three realms does not signify a lack of limitations; or that the African experiment has not been marginalised or eclipsed in certain respects; or that it has led to the ‘promised land’ (whatever that might be).162 The more important fact we ought to underscore is that the fictional and real-life dramas of international law and development praxis in Africa have predominantly and determinatively been conducted, to a large extent, on the basis of Western value systems.163 Therefore, to talk of Africa as a ‘theatre’ of law and development is talk of the complex interactions among Western visions, and even dogmas, of development and African practices, epistemologies, social movements, and other forms of resistance (be they institutional or non-institutional), that have challenged the successes and excesses of the dominant formations of the international law and development experiment since the 1960s.164 It is also to talk of those legal and institutional reforms that have been triggered by the complex interaction between the dominant international law and development discourse and those knowledge techniques, practices, and modes of resistance that have emerged from the African continent. Those, like us, who hold a more critical position on these issues tend to posit that accounts of Africa’s international law and development experience must centre much more its largely problematic engagements with the IMF/World Bank in the context of development praxis that have generated what Rajagopal has referred to as ‘violence and resistance at the margins’.165 For both the adherents of contributionist and the critical schools, Africa has—of course—contributed significantly to the international law and development framework, through both its participation or resistance, including in the innovation and generation of various strands of development knowledge(s) and practice(s).

In conclusion, therefore, we find that while African knowledge generation, practices, and resistance in the international law and development field has indeed contested or embraced, successfully in some ways, but also unsuccessfully in other ways, the dominant versions of the international law and development project, its (ongoing) innovations in all three aspects need to be better understood and factored in. Africa’s complex contestation and embrace of the international law and development project (partly framed and formed by global power relations) has been witnessed mostly in relation to the dynamic of the heavily contested relocation and externalisation of Africa’s framework governance to supranational institutional sites and the attendant overproduction of poverty and other forms of development injustices, in part, by this structural condition. Even then its exercise of its (thinking, practicing, and resistance) agency, in its ‘own’ international law and development ‘theatre’, has never been lacking.
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CHAPTER 12

Latin America in Law and Development

Helena Alviar García and Lina Buchely Ibarra


As a citizen of the United States let me be the first to admit that we North Americans have not always grasped the significance of this common mission, just as it is also true that many in your own countries have not fully understood the urgency of the need to lift people from poverty and ignorance and despair. But we must turn from these mistakes—from the failures and the misunderstandings of the past to a future full of peril, but bright with hope.1



Since the early 1950s, Latin America has been fertile ground for the deployment of international law and institutions to achieve growth ideals. This centrality of economic development as an aspiration (as opposed to broader modernisation goals) was the product of the increasing relevance of economics as a discipline (with technocracy as its practice) as well as shifts regarding the importance of multilateralism. As the above quote illustrates, John F. Kennedy presented the aims of the Alliance for Progress as an instrument to lift Latin American people from ‘poverty, ignorance, and despair’. Despite the solidarity and benevolence of these claims, academics have long argued that the goals were less altruistic and instead were geared towards preventing another Cuba. In fact, it was argued that revolutions in the region could only be prevented if poverty and inequality were attacked.2

On the other side of the political spectrum, leftist leaders created multilateral institutions to promote their view of economic development in the region. An example would be the Union of South American Nations (UNASUR)—a multilateral initiative established in 2008 under the leadership of Nestor Kirchner (Argentina), Hugo Chávez (Venezuela), Evo Morales (Bolivia), and Rafael Correa (Ecuador). UNASUR combines an integrationist goal with economic impact and a strong interest not only in economics but also in political, social, and cultural spheres. It is, as Nestor Kirchner (its first secretary general) would say, and as Michell Bachelet (another UNASUR secretary general) would agree, a social democratic project, intended to achieve standards of equity and justice as development.

Conventional accounts of development in the region tend to be limited to the influence of local decision makers or the power of a particular international institution such as the World Bank and the Inter-American Development Bank (IDB). In fact, Latin American countries have experienced both right- and left-wing paths to development. Each of the models has been accompanied by multilateral initiatives, some more successful than others. Despite the ideological range of these experiments and the diversity of multilateral instruments, this chapter illustrates that the institutional strength of liberal and neoliberal ideas of development has been more powerful than dependency-oriented ones. Our goal is to broaden liberal and neoliberal centered narratives by analysing dependency oriented approaches to economic development that have been influential in the region at diverse moments. In addition, we analyse how gender was incorporated into these debates, a topic that is sometimes absent in mainstream accounts. The description we propose here is aimed at showcasing the diverse ways in which ideas about development have taken form in Latin America: framed by colonialism, geopolitics, and particular economic, social, and cultural characteristics.

To do this, we highlight the contrast between liberal ideas and dependency-oriented ones. We start out with the developmentalist ideals of the late 1950s through the early 1970s and their dependency counterparts, followed by the neoliberal wave that swept the region from the 1980s through the early 2000s. The chapter ends with a description of contemporary dependency inspired initiatives (in Bolivia and Ecuador) and an analysis of how gender was incorporated to economic development. For each one of the approaches, we will include multilateral institutions or international law initiatives that supported them with financial or technical resources.

I. Centrist Developmentalism

Developmentalist economists exercised important influence over policymakers in the region during the post-war era. These academics and policymakers shared views advanced by Keynes and emphasised a historical and contextual approach to the question of how to develop. In addition, they shared liberal and humanitarian principles which opposed the dispossession that was a product of the colonial encounter. Their goal was for countries in the Third World generally, and Latin America particularly, to leave behind feudal forms of production and achieve a modern, industrialised, capitalist system. Industrialisation would be the driving force that would lift all other sectors of the economy. The state was essential to acquire foreign resources to finance high-investmentprojects (such as building a dam, steel, or car factory), to incentivise capital formation, and to generate national plans that would promote industries that were deemed essential for a particular country.

These experiments were heavily inspired by South American economists working at the Economic Commission for Latin America and the Caribbean (ECLAC),3 particularly delegates Raul Prebisch, Celso Furtado, and Anibal Pinto who proposed foreign exchange controls, subsidised credits, and other forms of industrial activity promotion and protection.4

Industrialisation was advanced through a range of policies called import-substitution industrialisation (ISI). These protectionist measures were the result of a critique (proposed by Argentinian economist Raul Prebisch) of the neoclassical idea of comparative advantage. This critique was famously called ‘the declining terms of trade’. Simply stated, it establishes that given the existing international division of labour—in which developed countries produced manufactured goods for export to the periphery and the less developed peripheral countries export primary products—most benefits from trade stay in countries at the centre. After detailed historical analysis, Prebisch demonstrated that the periphery must produce more and more primary goods to obtain the same quantity of manufactured ones.5 Thus, the way to break away from the declining terms of trade was to protect national industries.

A good example of ISI is the creation of the Sociedad de Fabricación de Automotores SA (SOFASA) Renault in Colombia in 1969. Like many of the industries in the region, this initiative used a license to build car assembly plants in the country. Despite operating under global brands (French Renault in this case), the bulk of industrial activity was concentrated in local plants. In Colombia, these were in Envigado, Antioquia. SOFASA brought the first regionally assembled cars to Colombia and with it boosted the late construction of national roads.6

II. Progressive Developmentalism: First Wave of Dependency Theory

Dependency theory’s starting point is the unequal conditions of exchange described by Prebisch, but the solution is a bit more radical. For dependentistas, underdevelopment is not a stage before development, but it is the product of the particularities of the colonial encounter, which framed a long-lasting relationship of dominance and dependence. The relationship between core and periphery meant that countries in the periphery produced certain goods that could not be harvested by colonial powers such as coffee, tea, or rubber.7 This style of production carried little technological transformation or the sharing of knowledge, and the roads, railroads, or other forms of communication within the colonies were structured around exporting to the centre and not according to local needs for development.

The ideal economic system is a self-reliant, delinked, nationalised, and state-owned means of production. Self-reliant means being capable of producing basic food, energy, capital goods, and creating a local base of experts. It also meant a definition of economic development that was acutely aware of national strengths and capabilities. Many activists and academics influenced by this theory promoted the export of their model to neighbouring countries in the region and attempted to create institutions among nations with similar characteristics.

The Cuban case provides a good illustration of the operation of the dependency model.8 Despite Castro’s plans to industrialise, these attempts were short-lived. The Cuban economy was centred around the export of sugar cane during the first thirty years of the revolution. Initially, the Castro government’s goal was to produce ten million tons of sugar by 1970.9 To do so, the country had to move from supporting small farmers to promoting a planned, modern agro-industrial sector. Public resources were given mostly to state-owned farms and land–labour cooperatives. Exports were directed to markets where Cuban sugar was given preferential treatment in the Soviet-led Council of Mutual Economic Assistance (COMECON).10

After COMECON was dismantled between 1989 and 1991, the rest of the 1990s proved to be a very difficult period for the Cuban economy. As a result, the country faced shortages of machinery and diesel, as well as repair parts for tractors, harvesters, and processing plants. Sugar production decreased by 50%.11 The crisis was felt strongly, and malnutrition was widespread between 1989 and 1994. In what could be called a counter-agrarian reform and in order to respond to the crisis, the Castro government created incentives for the production of food in or around cities through a land reform that granted small plots of urban and semi-urban land to individuals, allowing these small producers to sell their goods at market prices.12 Peasant-owned farms and cooperatives became essential for the country’s food production, and by 2006, they produced 65% of the food for the domestic market.13 Besides this revitalisation of small, subsistence farmers, most of the land dedicated to sugar cane and other export crops was abandoned during the late 1980s was left unused. In 2008, Raul Castro embarked on yet another land reform to create incentives for individuals and their families to take over abandoned land and make it productive.14

III. Neoliberalism

Neoliberalism has many dimensions to it. Far from being a uniform, coherent theory, certain aspects of it are strengthened and others are weakened depending on the area of the economy where it is being applied, along with the geographical and geopolitical context of specific countries and their existing institutions.

For example, neoliberal ideas about agriculture in Latin America start out by recentring the importance of this sector for export-led growth and comparative advantage. This emphasis on the world division of production shed a new and different light on the rural sector. Countries in the region with vast, productive, and under-utilised lands (in and near the Amazon, for example) began focusing legal reforms to promote property formalisation and economic development goals around agrobusiness. Big landowners were able, once again (after a pause during ISI) to influence policy design. In Colombia, for example, the palm oil industry received a significant allocation of government resources through the Rural Capital Incentive (ICR). That assistance was also accompanied by tax exemptions that favoured large and medium-scale growers.15 In Peru, government incentives for growing oil palm also included tax exemptions, and the goal of a range of regulations—after the ratification of the Free Trade Agreement in 2007—was to create a land market in the Amazon to establish biofuel crops, as well as mining and oil exploration on Indigenous lands.16

Neoliberalism is also a critique of both neoclassical interventionist and dependency agrarian policies. These critiques were a product of the social confrontation between landowners and peasants which paralysed redistributive efforts; an excessive state intervention in the market which overpriced plots and arbitrarily allocated land; and the lack of an integral policy that along with the redistribution of property should have included productivity and commercialisation programmes.17

This individualist, liberal perspective on land reform accords with the premise of the inefficient use of land in big extensions. Nevertheless, the way to solve this problem is not through state intervention to redistribute unproductive or frontier land, rather the idea is to create the conditions for land to be bought and sold according to market prices. For the market to function, titling is essential to know who owns what; landless peasants should be granted access to credit necessary to acquire land (instead of receiving it directly from the state), and they should be able to prove their need and to structure a feasible productive project.18 The plan went beyond formalising property rights, however. Both the government and the multilateral institutions such as the World Bank imagined that a path out of poverty would be to create property owners. If individuals had titles, they could use their land or homes as collateral for loans. The loans could provide seed capital for small businesses, in turn increasing the value of their property.

In addition to the embrace of export-led growth, the shift from the state to the market and the emphasis of the individual versus the collective, neoliberal reforms in the region included the aim of a balanced budget which was set forth through steep cuts in public spending. Therefore, agricultural subsidies were reduced, minimum price policies were eliminated along with access to subsidised lines of credit, and public investment in technical support as well as local scientific research was greatly diminished. Refocusing again on comparative advantage centred the importance of free trade among nations which in turn liberalised tariffs, allowing for the import of agricultural products many times subsidised in their countries of origin.19 Foreign investment was allowed to enter freely into the agricultural sector, which in turn transformed food production and, in many cases, privileged the harvesting of biofuels over food production.

Peru is a very telling example of neoliberal policies set forth early on and in a forceful and comprehensive way, including scaling back on Indigenous collective rights and promoting property accumulation for the purpose of advancing agrobusiness projects. These reforms were greatly influenced by Peruvian economist Hernando de Soto, who argued that strong and clear property rights would encourage investment and in turn generate economic development. De Soto developed his ideas against the backdrop of accusations made by the guerrilla group Sendero Luminoso (Shining Path) regarding the profound inequality that characterised the country. As a matter of fact, the name of his book is a direct reference to the group: The Other Path: The Economic Answer to Terrorism.20

Privileging individual titling and property accumulation as well as extractive industries and agrobusiness continues to be the rule in Peru twenty years after the initial reforms were passed by the Fujimori government. According to some research 41.2% of the Peruvian Amazon is under oil or gas concessions.21

IV. Recent Dependency Theory with an Indigenous Approach

Along with the critique of centre–periphery relations, recent constitutional experiments with dependency theory have enshrined the redistribution of resources to empower citizens who have been excluded by traditional economic development models.22 This includes the public provision of basic services such as health, primary, and higher education as well as important subsidies for food, water, and housing. In this same line of critiquing the universality and neutrality of traditional economic development models centred upon growth, the Bolivian Constitution, for example, includes the incorporation of previously silenced ways of living and understanding progress. In a way, this Charter is an example of an attempt to incorporate a well-balanced relationship with nature.

In Bolivia, Evo Morales campaigned for years against neoliberal economic policies, which he claimed enriched a small transnational elite and impoverished the Indigenous majority.23 The theoretical tenets of what can be understood as a contemporary decolonising project four centuries after independence are extremely powerful. This renewed decolonisation starts out by rejecting the privilege that Hispanic tradition had in terms of language, class, and race, and therefore it is a foundational moment that celebrates the plurinational character of the nation, demands racial and cultural equality, as well as the redistribution of local resources. In addition, it entailed the reconceptualisation of natural resources not as commodities but as the common property of the plurination.24

The basic aims of this perspective are the redistribution of rural land, both unproductive state-owned and privately owned property, to Indigenous communities; the nationalisation of private companies in essential sectors of the economy (hydrocarbons and mining) in order to adequately use the income of their production for national industrialisation; a large-scale income redistribution generated by gas and mineral exports; as well as administrative and fiscal decentralisation to ensure Indigenous participation.25

Another example of this recent redistributive approach is seen in the 2008 Ecuadorian constitution, enacted during President Rafael Correa’s term in office. This constitution recognises the pre-eminence of a solidarity-based economy combined with an acknowledgement of the importance of the market. However, it prioritises the development of national production as well as small- and medium-sized producers through export promotion policies and specific disincentives to imports, as well as pricing policies that protect local production from international competition. The 2008 Constitution has three fundamental principles that illustrate these ideas: equality, redistribution, and the guarantee of social rights.

The 2008 Constitution also links social rights and the development model to the Andean notion of sumak kawsay or buen vivir. The notion of buen vivir is closely tied to the right to water, to food, food sovereignty, and the right to health. It also includes an important innovation in terms of establishing a broader scope for the rights of nature, the rights to public consultation, and the rights of Indigenous peoples.

An interesting multilateral initiative to exemplify the new dependency theory is the ALBA–TCP (Bolivarian Alliance for the People of Our America–Peoples’ Trade Agreement), created in 2004, a platform for the integration of Latin American and Caribbean countries, which emphasises solidarity, complementarity, justice, and cooperation as fundamental parts of development as well-being, within the dependentista model.26

According to its founders—Venezuela, Ecuador, and Bolivia—the historical purpose of ALBA is to unite the capacities and strengths of its member countries, to produce structural transformations in capitalist production systems to continue their integral development as sovereign, autonomous nations. This is therefore an economic, political, and social alliance for the independence, self-determination, and identity of its member countries: Venezuela, Ecuador, Bolivia, Cuba, Nicaragua, the Commonwealth of Dominica, Antigua and Barbuda, St Vincent and the Grenadines, and St Lucia.27

V. How Development and Its Corresponding Multilateral Institutions Include Gender

The discussion surrounding the relationship between women and economic development dates to the early 1970s after Ester Boserup’s ground-breaking work, Woman’s Role in Economic Development.28 In it, Boserup explored the gendered division of labour in relationships, to agricultural production and the importance of women in subsistence production. These two facts became essential in understanding women’s relevance in any development model.

Boserup’s work is framed within the intellectual tradition dedicated to exploring the paths to reach economic development, which had as its starting point accepted the benefits of a capitalist style of production. According to this view, once the process of modernisation and industrialisation are set off (with adequate state intervention) what followed was a straightforward, incremental process. The work of W. W. Rostow is one example of this view. He argued that economic development entailed a movement from the traditional to the modern through five identifiable stages: ‘the traditional society, the preconditions for take-off, the take-off, the drive to maturity, and the age of high mass-consumption’.29 Later in his explanation of this theory, Rostow argues that an increased capital accumulation would trigger a modernisation process which in turn transformed social values, the way that politics was exercised, practised, and thought of along with institutional arrangements and cultural practices.

For some time, scant research was advanced regarding the differential effects that modernisation had upon women. It was assumed that this process would benefit them equally. Industrialisation and urbanisation would increase work opportunities for them. Cultural change would follow the more modern a society was. This meant growing acceptance of equality between men and women which would be translated into more diverse job opportunities and an increase in freedoms, including access to birth control coupled with a capacity to decide over lifestyle and when or if to marry. When evidence showed that these patterns weren’t changing in the face of industrialisation and growth, the preferred explanation was a backward culture: the persistence of male-centred traditional societies.

Boserup was inspired by a tradition of liberal feminists interested in unveiling women’s status in different settings. Along with this goal, liberal feminists at the time were deeply interested in understanding how greater societal transformations (such as modernisation and industrialisation) had differentiated impact on women. A product of their research was a critique of the neutrality of economic development policies. Liberal feminists, among them Boserup, foregrounded the benefits of modernisation, industrialisation, and urbanisation. What they found (instead of the promised benefits for women) were a range of challenges: being excluded from jobs in subsistence farming and forced to enter a labour market where they were underpaid and discriminated against. The existence of stereotypes about which jobs they could or could not do, along with lower levels of education, forced women to be employed in the lowest paid and most precarious jobs. This in turn increased their dependency on the male breadwinner within the household. Finally, liberal feminists analysing women’s roles in economic development showed how most policies were designed to benefit this male breadwinner.30 The few existing policies designed exclusively for women were geared to support their role as caregivers (through nutritional and maternal child health programmes), potential mothers (through population control projects), and small agricultural producers of food for household consumption.

Boserup provided the empirical evidence to show how women were effectively being marginalised by development policies and programmes. She compared farming systems and gender roles in Africa, Asia, and Latin America, demonstrating that women advanced and oversaw different tasks, thus there is nothing natural or inevitable about the division of labour in agriculture which described women as caregivers and men as food producers. Along the way, she shed light upon women’s heavy burden of care work and their invisibility in national statistics.

As a product of her research and particular interpretation, the liberal feminist solution was to propose legal and administrative transformations guaranteeing women access to what was understood to be productive work and its financial benefits. These legal transformations encompassed equal rights amendments in constitutions, quotas in agricultural policies and plans, the inclusion of reproductive work in national accounts, and the study of female head households. Ultimately, the objective was women’s equal participation in the prevailing capitalist system, with little or no attempt to redefine economic development simply as growth. Therefore, the research of liberal feminists is centred upon discrimination and how discrimination is economically irrational. If women are excluded from the benefits of economic development, half of the population will be unable to buy, exchange, and in turn trigger growth.

The promotion of microfinance as a means for women’s economic empowerment is a clear example of this perspective. This strategy focuses on women and is widely used by the IDB, following Muhammad Yunus’s success with the Grameen Bank. The initiative is based on the conviction that the financial inclusion of women, through small loans, will both increase their well-being and boost the economic development of the countries in which such programmes are implemented. It is a classic instrumentalisation of gender for economic development.31

Microfinance for women is usually accompanied by financial literacy programmes to promote entrepreneurial activities. That is, small loans are used to push for livelihood enterprises that women can build, balancing their reproductive and productive burdens. The programmes also assume that women are more responsible than men and more likely to pay their loan instalments on time. Since 2010, Colombia has adopted these strategies extensively through the High Presidential Advisory Office for Women.

VI. Feminism Influenced by Marxism and Dependency Theory

For feminists influenced by Marxism, what really affects women is the sexual division of labour, typical of capitalist production which has expropriated their unpaid work. Their research is inspired by the work of Friedrich Engels in ‘The Origin of the Family, Private Property and the State’,32 where he argues that initial capitalist accumulation was male dominated. The text describes how the surplus of wealth created in agriculture and exchange was dominated by men. The accumulation of this surplus, in turn, was the foundation for private property. Women were highly absent from these two processes as they were mostly in charge of the survival of the household through cooking, cleaning, and generally taking care of others. In other words, producing goods not for exchange, but for subsistence. As a result, women had little access to resources outside the household and this increased their dependency on men. According to this Marxist view, it is this unpaid care work (which guarantees the reproduction of the labour force) that makes it possible to pay workers very low salaries and paves the way for capital accumulation. The fact that women and children at times enter the labour market, creates a surplus of labour which in turn undermines the solidarity of the working class and lowers wages. In addition, Marxists are keen to highlight that capitalist accumulation is possible because of the separation of the worker from what he produces, which makes survival dependent on the at-times erratic conditions of wage work.

Marxist feminists also critique liberal feminists. For liberal feminists, the problem with economic development programmes and policies is that they discriminate against women, not that the model as such is initially flawed because it promotes capitalist accumulation which adversely affects women. In terms of reproductive work, Marxist feminists argue that only when housework as well as the care of children and older adults is understood as a national, public affair will women be truly equal. For them, regardless of how many anti-discrimination policies you pass, or how many equality clauses exist for the productive sphere, if you do not eliminate women’s burden in the reproductive arena and the patriarchal system that allows it, no law or policy will make a difference.

In addition to proposing to focus on the forms of capitalist accumulation, how it determines women’s access to resources and the role of reproductive work in this equation, Marxist feminists have a deep interest in unveiling how class diversity has a differentiated impact. It is not the same to be a domestic worker in an urban setting, a seasonal agricultural worker, accountant, schoolteacher, or nurse.

A final layer to this perspective is a critique of colonialism and its effects on gender relations. The consequences of economic development as growth and capital accumulation were very specific for women in the Global South (including Latin America). As poor women lose control over land, water, fuel, and food because of changes in models of production (from subsistence to producing for the market or for export), women also see an increase in their workload as they must look farther for water, fuel, and in some cases food. In addition, when agribusiness takes over an area, women could be forced to be seasonal workers, affecting other sources of possible income, or not be employed at all.

For twenty years, organisations such as ECLAC, for example, have been promoting time-use surveys. These statistical instruments are designed to quantify women’s workload and the differential reproductive work assumed by men. Most time-use surveys in the region serve to calculate women’s invisible contribution to the economy, as care work is not considered a generator of wealth because it is not monetised. And the more radical positions, such as the Ecuadorian one, for example, use the results of the EUT (time-use survey) to calculate alternative GDPs, which include the value that women are producing.

Following the Catalan experience, ECLAC promoted the visibility of reproductive work in the promotion of care systems, already implemented in cities in Uruguay, Chile, and Colombia. In them, entire cities are—in spatial terms—thought of as care centres. The idea is that reproductive work should leave the home and become a public issue, so that each city should increase its provision of kindergartens, care for the elderly, community kitchens, public laundries, and so on.33 This initiative, although somewhat in line with Marxist-influenced feminism, falls short of demanding and providing for the necessary public and private resources to socialise care work.

VII. Gender and Development

The critique of the binary, sex-centred approach of some feminists involved in the development field led to the incorporation of the term gender. Its starting point is that taking women as a category is too essentialist, frozen in time, and therefore loses sight of the dynamic character and relational form in which men and women interact with each other as well as with society. It is inspired by the work of anthropologists who had been researching the range of gender identities that formed around males and females across cultural borders. This in turn meant that there was nothing natural or determinant in biological differences, but that gender was socially constructed as in Simone de Beauvoir’s famous phrase, ‘one is not born a woman, but rather becomes one’.34

Thinking in terms of gender meant that economic development programmes designed to provide aid to women should move beyond aiding in themes that were considered specifically their domain such as family planning, household management, cooking, childrearing, and education. Gender includes the idea of a continuum. In other words, no individual is purely feminine or masculine. Therefore, attention should be paid to men who are excluded because they embrace women’s traits, jobs, or attitudes, and it should be accepted that patriarchy is a cage for both men and women. Unveiling the relations between men and women also allowed a broadening of the scope of economic development, from productive initiatives to the incorporation of issues such as environmental degradation and conservation.

A good example on gender equality work is UN Women. Created in 2010, UN Women is the United Nations organisation in charge of promoting programmes, policies, and regulations to defend the human rights of women. Its influence has been direct in the development of institutional feminism in Latin America (development of offices, councils, or secretariats for women), as well as in the modification of legislative or judicial normative standards that declare to be favourable to gender equality.35

VIII. Indigenous Feminism

Indigenous women’s movements have been strong in Latin America at least since the early 1990s. At the centre of their work is the struggle for fairer relations between men and women and a critique of the rational, autonomous individual, distinct from the natural environment so central to Western liberal thought. This centrality of the individual in liberal thought is replaced by an emphasis on the complementarity between genders as well as a less anthropocentric view of nature. Even though Indigenous women’s movements are united with broader Indigenous movements in denouncing the cruelty and legacy of colonialism, as well as current forms of exclusion and exploitation, they are also demanding that their own organisations and communities change attitudes and practices that continue to exclude and oppress women.

Indigenous women are at the intersection of typical feminist claims along with the demands of the Indigenous people they belong to. This creates a tension regarding where their alliance must stand with men within Indigenous groups in terms of self-determination, the rights to a territory, and the right to participate politically at the national level. The feminist agenda also includes calls for greater equality, ending violence against women, and providing them with access to resources within their own communities. Different Indigenous feminist groups will have distinct ways to achieve better resource distribution across gender lines. We would argue there is a continuum between, on the one side, groups whose claims are framed within liberal feminism and, at the other extreme, groups that centre their demands not upon equality but upon a strengthening of the complementarity among sexes. A liberal feminist example would be the Zapatista’s Women’s Revolutionary Law which includes the rights to political participation and to occupy leading roles within their political institutions, a life free of sexual and domestic violence, the capacity to decide when and how many children to have, to a fair wage, to choose a partner, to have an education, and to the right to health.36 At the other extreme of the spectrum one can find movements that have pushed against liberal definitions of gender equality and tried to promote the coexistence of gender in public and private spheres.37

The Indigenous movement has, however, enjoyed major victories in the region. One of the most prominent is its participation in the 2008 Ecuadorian constitutional change. The new constitution includes, for example, the recognition of unpaid reproductive work and a direct link to the national Buen Vivir plan. Both incorporations have been analysed and applauded in ECLAC’s reviews of the region’s care policies.38

IX. Conclusions

Hand in hand with multilateral initiatives, Latin American countries have experienced paths towards development from both the right and the left. This chapter shows that despite the ideological diversity, liberal, and neoliberal ideas of economic development have been the rule for most countries. Nevertheless, first and second wave of dependency experiments have been important counterpoints.

The incorporation of gender could also be characterised along the same lines, with a visible prevalence of liberal and institutional instruments for the incorporation of women in development. The chapter opens the door for future research regarding the success and setbacks of transnational initiatives as well as discussions regarding a Latin American view of economic development, one that considers the particularities of region.
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CHAPTER 13

The Evolution of Development and the South Asian Experience

Raza Saeed

I. Introduction

It is no mere coincidence that two of the most prominent recent advancements within the development paradigm can trace their roots to South Asia. Since its independence, South Asia has been a key theatre for development—its economic and political shifts have mirrored and shaped the conceptual changes within the development discourse. Reflecting the major shifts in the international arena, the region has experienced the move from state-led modernisation to the weakening of state-centred development and then the adoption of neoliberal policies in the name of globalisation. This union between the conceptual and geographical terrain has become so naturalised that even in the face of contradictions emerging from the practice of development, the region has chosen to reform and expand the discourse rather than challenge it. The two key advancements referred to above are the Human Development Index and the Development as Freedom perspective, at times grouped together under the label human development approach, both of which were pioneered by South Asian economists and development theorists.

The Human Development Index ranks countries by way of a triage of education, life expectancy, and gross domestic product (GDP), and has become a widely accepted means within the development paradigm to measure the welfare performance of a state. With the core idea that ‘development is much more than the expansion of income and wealth’,1 it was pioneered by Mahbub-ul-Haq, a South Asian economist who introduced it at the United Nations Development Programme in its first Human Development Report in 1990.2 The idea of ‘Development as Freedom’ was put forward by Amartya Sen in 1999, and it has become one of the most celebrated perspectives within the development discourse in the last two decades. Closely tied with Sen and Nussbaum’s capabilities approach, Sen conceptualised development as inherently linked with the political and socio-economic freedoms available to individuals in a society. These freedoms are not just the end of development but also the means to attain it.3 Development in this conceptualisation is the process by which these freedoms are expanded and the unfreedoms—poverty, tyranny, and deprivation, which serve as obstacles in the attainment of freedom—are removed.

The human development approach, which connects these perspectives together, may well have taken a concrete shape during the time when both Haq and Sen were based at Cambridge together for their initial education.4 However, the influence of the South Asian context on their work cannot be underestimated. The category of human development was first mentioned by Haq in a work in 1985, around the time when he took charge as Pakistan’s finance minister during a highly volatile political phase in the country.5 Crucially, he acknowledged that when unprecedented industrialisation, economic growth, and increasing GDP had failed to provide any sustained material change for the masses, he was ‘forced to challenge many of the premises of [his] initial work’ as a development economist, ultimately leading to an alternate approach.6 Similarly, much of Sen’s ideas about welfare economics are founded upon his analysis of the pre- and post-independence South Asian experience. One of his most important and well-renowned theses—which indicates that famines are not just caused by food shortages but heavily depend on the entitlements of different population segments and their socio-economic relations to food—was built around the examination of the Great Bengal Famine of 1943, caused by the skewed priorities of the British colonial regime, and which Sen himself had lived through.7

These perspectives and stories, which have redefined the development paradigm in the last three decades, are not devoid of problems. There are compelling critiques of the design and formulation of the Human Development Index,8 as well as of the liberal bent of the development-as-freedom approach, often challenged for stopping short of identifying the structural problems that cause socio-economic disparities and for considering market forces as the panacea for underdevelopment.9 But these are not the points that the chapter wants to focus on. Instead, the invitation here is to question the mainstream understanding of the development paradigm in general, and (international) law and development in particular, that are always seen as Western-dominated domains within which South Asia and other developing regions are seen as passive actors on the receiving end of development. Even within critical accounts that highlight the pitfalls of unending economic growth and critique development’s false promises of equitable social progress, developing regions are largely seen as having been duped into submission.

The problem is that this view paints development at best as an unfinished march towards progress, forever to be reimagined through notions of sustainability, welfare, democratisation, and modernisation, and at worst as a Western conspiracy to maintain socio-economic and political hegemony over the rest of the world. The former approach sees southern jurisdictions essentially as undeveloped, while the latter sees them as non-agents. While acknowledging the differences in political, economic, and cultural capital between states, this chapter takes a more nuanced approach to development especially in the context of South Asia. It suggests that post-independence South Asia has been an archetypal terrain for development that has been shaped by and has shaped the discourse and practice of development. South Asia, along with many other developing regions, has consistently acted as a forge where ideas and practices of development have been formulated, implemented, and reformed. Perhaps the most important question that this chapter raises is how and why, despite development’s faltering promises, the answers sought by developing regions such as South Asia are formulated from within the paradigm. Why is it that the apparent weaknesses and contradictions of development have consistently led to calls for reform of the system, in the image of Haq and Sen, but never resulted in disenchantment of the paradigm itself?

The main reason for this, it is argued here, is because the idea of development has taken a turn towards the theological and the hegemonic, in that the paradigm and its internal logics became so powerful that it is able to explain away all the contradictions without its internal logic being called into question. This chapter supports, in this sense, Gilbert Rist’s proposition that development has become akin to a modern state religion with its own set of coherent policies and practices, and its internal code and logics.10 But it is also important to clarify that even if South Asia and the development paradigm have moved in unison, this development of development within the region has not always favoured the marginalised and impoverished sections of the society, despite the fact that it is in their names that the development mantras are bought and sold. The socio-economic disparity within societies and between states stands much higher in this ‘contemporary age of inequality’, not just in South Asia but around the world.11 The welfare policies as well as the redistribution capacities and motivations of states in South Asia have consistently shrunk, while the democratic deficit has grown. But these contradictions have not proven sufficient to shake our collective belief in the idea of development. The core ideas of development—economic growth, modernisation, and the never-ending march towards ‘progress’—still serve as the foundational considerations for policy decisions.12

In the following sections, the chapter will develop this argument in three stages. First, it will show how the trajectory of contemporary South Asia maps more or less squarely onto the conceptual trajectory of the development paradigm, in its moves from modernisation to developmentalism and later globalisation. It will also discuss how international law and domestic legal frameworks have always played a pivotal role in the region in terms of development. The second section shows that South Asia as the laboratory for development not only depicts the major trends, but also the contradictions of development—the socio-economic inequality, displacement of individuals in the name of mega projects, problems of modern-day slavery and bonded labour, and weakening of welfare priorities of the states. The third section turns to the idea of development as religion to understand how development paradigm operates as a theological paradigm and prospers regardless of all its internal contradictions. This is followed by a conclusion.

II. South Asia as Development’s Terrain

It is acknowledged that South Asia is not a homogeneous region and has within it various ethnic, linguistic, historical, political, and socio-economic differences and disparities. There are also variances between countries and their trajectories, and doing justice to all these within the space of this chapter would not be possible. This is therefore neither a chronological account, nor does it cover the trajectories of all the countries in detail. The discussion here depicts the wider trends which can be seen within India, Pakistan, and Bangladesh, the most populous countries of the region, in order to provide a historically and theoretically informed overview of the South Asian experience of development, with the obvious caveat that these trends can be contextualised in greater detail and supplemented by local stories and experiences at the grassroots.

The birth of contemporary South Asia and the birth of the development paradigm were marked by the same foundational events: the end of the Second World War, declining colonial empires, and Cold War politics. The economic fragility and the global political unrest during and after the Second World War had made apparent not just the inability of Britain to hold on to South Asian colonies materially, but also the hypocrisy and duality of moral standards of colonial regimes fighting against fascism and genocide in Europe while maintaining racialised and oppressive regimes abroad.13 At the same time, the Cold War had split the world between communist and capitalist ideological camps with all the shades of the spectrum in between, and compelled countries to choose which direction was more aligned with their principles, interests, or their need for survival. This was the political terrain in which the independence of wider South Asia in 1947 and the introduction of the development paradigm in 1949 took place, more or less at the same time.14

It is not that the idea of development did not exist before US President Truman’s inaugural address in January 1949—generally considered the starting point of the modern development discourse.15 But the main reason why Point 4 of Truman’s address is considered both remarkable and originary was because it instantly divided the world between developed and ‘underdeveloped’.16 Moreover, while his speech condemned the so-called old imperialism or colonialism, the socio-economic and political disparities between nations and states were painted as if they were born out of a lack—of technology, democracy, wealth, knowledge, and production. It provided a roadmap to the developing world on how to achieve parity with the so-called developed one: through modernisation, mass production, incessant economic growth, transfer of knowledge, and liberalisation. Tamanaha notes that the ‘standard development formula, then known as “modernization”, called for enhancing four societal features: bureaucratic governmental apparatus, capitalist market systems, “generalized universalistic legal systems”, and democratic political systems’.17 This formula set the tone for the following decades during which the idea of development, governed by the notions of industrialisation, economic growth, mass production, and modernisation, became widespread.

South Asian countries were no different in terms of accepting the conventional logic of industrialisation-led economic growth as being the path to progress. With an insightful study of Latin American states, Eslava highlights how so-called underdeveloped states were reconceptualised as developmental states through the logic of international financial institutions and internalisation of the hegemonic ideas of progress.18 These were states that became ‘fully dedicated to transforming their populations and economic systems according to the dictates of Western “progress” ’—a process in which local elites and domestic sociolegal frameworks played just as much role as the Cold War politics and Bretton Woods institutions.19 Echoing this trend, in the initial post-independence phase, both India and Pakistan moved towards a policy of import-substituting industrialisation in order to create economic diversification and to deal with the high prices of commodities in the aftermath of the Second World War.20 This economic model was beginning to work in East Asian economies, but understandably India and Pakistan suffered from a variety of crises and challenges—millions of refugees as a result of a hurried and violent partition, limited state resources, class, and other antagonisms within the population, limited international influence, as well as hostile neighbours. Rapid industrialisation was able to yield economic growth in the initial years, but this scale of economic growth could neither be sustained, nor was it able to replace the reliance of India and Pakistan on the agricultural sector. Having traditionally been agrarian economies, the move towards economic diversification, mass production, and rapid industrialisation proved to be more challenging than initially expected. This then encouraged development actors to bring ideas of industrialisation and modernisation together with agricultural production in what came to be known as the Green Revolution.

It is widely acknowledged that the Green Revolution was precipitated by a growing population, a declining food supply and overreliance on agriculture as the main pillar of the economy, and it was a scientific–political strategy to ‘increase material prosperity and hence [defuse] agrarian unrest’.21 But the role of the international development actors and the wider development paradigm within this occurrence is not always thoroughly appreciated. Spearheaded by a diverse array of state and non-state actors and supported by the likes of Ford and Rockefeller foundations, the Green Revolution was taken up as the decided logic in countries across Latin America as well as in India and Pakistan.22 It not only had the support of the World Bank and the International Monetary Fund, but was also driven by the Food and Agriculture Organization of the United Nations as a step towards achieving its goal of ‘freedom from hunger’.23 In March 1968, William S. Gaud, the Administrator for United States Agency for International Development (USAID) and the person credited with giving the revolution its name, claimed in a speech before the Society for International Development that development was the world’s ‘new obsession’ and ‘the new name for peace’ and that ‘progress in agriculture—or in any other high priority field—cannot be isolated from overall economic development’.24

The Green Revolution became the core of development within agrarian economies of South Asia and saw the use of high yield seeds, mechanisation of agricultural labour, and extensive use of tube wells to access ground water. This global push towards industrialisation of agriculture did result in high yields and productivity, at least in the initial phases. Across Indian and Pakistani Punjab, the production of wheat increased by around 7% annually, with differential rates across the region in terms of different crops and commodities.25 But although this had a positive impact on GDP and economic growth, the long-term problems of this rapid mechanisation—water logging, monoculture, exhaustion of the soil, increased use of pesticides and fertilisers—would only emerge many years later.26 Moreover, the notion of development through modernisation and industrialisation, borrowed from external jurisdictions, failed to take into account the existing socio-economic inequities within these societies. The inequality between classes continued and the trickle-down idea of development never actually materialised. It was estimated that out of every US$10 spent in protective subsidies and price-support mechanisms during the Green Revolution in India and Pakistan, only US$1 went to the small farmer.27

There had been other attempts in both India and Pakistan to address the problems of socio-economic inequality through land reform. Since before the establishment of the British Raj in South Asia, landholding in the region had traditionally been a feudal enterprise, with large tracts of agricultural land held in the hands of a few officials and families. This made it easier for the central regimes to extract taxes from the people as well as buy loyalties from lords who, at times, could amass great wealth and sizeable private armies. After independence, Pakistan attempted two land reforms between 1947 and the 1970s, but with little success.28 The political and landed alliances which had played a key role in the independence of the country would not give up the source of their wealth and power so easily. India’s experiments with land reform and rural upliftment were somewhat more successful, as they built on the Indian National Congress’s wider reach with the rural areas during the decolonisation movement(s), but they still remained caught up within the class struggle.29

It is important to understand that international and national law was and has always been at the forefront of these developmental efforts as far is South Asia is concerned. The idea that law can be a tool for social engineering and change was never something alien to the (post)colonies. Many of the prominent leaders for the independence struggle in South Asia, including Jinnah, Gandhi, and Nehru, were British-trained barristers who knew the weaknesses in the constitutional values and rule of law espoused by the British government as a rhetoric, and the policies of the British colonial state on ground in South Asia. Law (both in its domestic and international dimensions) was an important tool for the decolonisation struggle, and it maintained that status after independence. Land reforms and rural management policies would not have been possible but for the exercise of law; neither could the Green Revolution and industrialisation survive without legal regimes to facilitate them.

This was also the time in which the ‘law and development’ movement is said to have emerged on the global scene. Some commentators mark 1965–80 as the first phase of the idea and practice of law and development, mainly because by that time ‘the development theory was in disarray and lacked either a leading model or clear ideas about what could be done to facilitate economic and political development’.30 At the heart of law and development were two core ideas in their various manifestations: one, that law can be a means and an instrument of, as well as a hurdle towards, development; and, second, that (international) law, for instance in its manifestation as rule of law, was an end of development in its own right.31 Pahuja highlights how international rule of law became a strategy of development, especially when it was cast as a tool to manage ‘governance within, and not between, states’.32 Law and development ushered in a range of ideas and practices aimed at transplantation of legal and governmental norms within the developing world.

At the same time, however, Pakistan and India were dealing with crises of identity and internal ethnic strife within their own borders. As the welfare capabilities of these states started to decline, so did the power of the anti-colonial sentiment to act as markers of national identity. Between 1965 and 1971, India and Pakistan fought two major wars with the latter one marking the separation of East Pakistan and the independence of Bangladesh. The inequality and disparity between different geographical and ethnic segments of Pakistan had reached the point where it became untenable for the populations to coexist peacefully.33 The separation of Bangladesh followed the bloodiest episodes of repression in the region and darkest period in the history of South Asia since independence from the British.34 India, too, faced internal strife with a Maoist Naxalite insurgency starting in the 1960s, the continued unrest in Kashmir, and the separatist movement in Punjab that culminated in anti-Sikh riots in 1984.35

While South Asian states were struggling with the aftermath of bloody conflicts and internal strife, the ideas of development and law moved elsewhere, what Trubek considers the discovery of law and development by the economists in the 1980s and 1990s.36 Although (international) law and development had initially gained momentum and wide support in the United States, the policies achieved limited success and the funding began to decline. The field met with a crisis of confidence when Western actors came to the realisation that ‘cultural attitudes to law’ and governance and the state’s own ideological and operational interests dictates how these initiatives are taken up. The economists’ discovery of law and development meant a move towards institutional behaviour but away from the state. This was the era in which ideas of legal reform and rule of law became an industry of their own. They sought to bring civil society and nongovernmental actors in, as the current theoretical approaches to development saw the role of the state limited to facilitation. This period saw large amounts of funding and developmental support coming from USAID and other international development actors. Asian Development Bank, for instance, initiated a US$350 million programme in Pakistan during this time aimed at justice and legal reform.37

The non-state-oriented turn of development also paved the way for the new era of economic growth marked by globalisation and liberalisation in the following years, and South Asia remained at the forefront of changes brought in as a key engine for globalisation. It became the region that housed IT hubs, customer support centres, textile firms, software houses, and the export zones that globalisation of industry and decentring of economic growth was based upon.38 The complex supply chains of transnational corporations meant that many companies registered in Europe, the United States, or Australia had their products developed in India, Pakistan, or Bangladesh. This unfortunately also meant that the fruits of the labour were unevenly distributed. South Asia has also been at the centre of the technological industry, with software houses and call centres cropping up in the region. In more recent years the notions of development are globally in a tension with populism, exclusionary politics, the fading away of internationalist notions of development, and a reaction against globalisation, which is mirrored in the political setups in South Asia much like the rest of the world. Where this next phase of development and political trajectory ends up remains to be seen.

III. Development’s Discontinuities in South Asia

As discussed above, South Asia has seen the paradigm of international development unfold and take shape in terms of distinct and always changing policies and priorities from one phase to another. But, equally importantly, the region has also, often to its own misfortune, seen the contradictions that have either emerged from the policies themselves or those that have been justified in the name of development. Despite these contradictions, however, the collective belief in the paradigm of development still survived. There are two main categories in which these contradictions can be grouped: one, the further marginalisation of the impoverished communities in whose name the development paradigm gains legitimacy; and second, the move from anti-colonialism to post-colonialism and the weakening of welfare and public developmental priorities.

The main contradiction of the development paradigm, arguably visible all over the world but particularly evident in South Asia, is continuous marginalisation and impoverishment of vast swathes of population. The rapid industrialisation, economic growth, and mechanisation of agriculture in post-independence South Asia did not allow the fruits of economic growth to reach the lowest socio-economic rungs of the society, but actually accentuated the inequalities present therein. It is no coincidence then that Pakistan did not ratify the International Covenant of Economic, Social and Cultural Rights until 2008, almost three decades after India and Sri Lanka. It is a common saying in Pakistan that at the height of the Green Revolution and industrial modernisation, 80% of the wealth was concentrated in the hands of twenty-two landowning and industrial families in the country. Mahbub ul Haq also mentions this fact, but suggests that rather than taking it literally, it should be considered as a symptom of the significant economic inequality in the country at the time.39 So, despite the promises of development to help the impoverished, the mantras sold in their names have not effectively resolved the problems that they set out to do, although this is more evident in some states than others. Similarly, there are developmental discrepancies which have meant that resource-producing areas fare badly or that there is uneven development and distribution in areas, which has been a major cause behind insurgencies, disgruntlement, and ethnic strife all across the region.

There are analogous contradictions present in other domains as well. As home for numerous development projects, India is one of the countries with the largest population of internally displaced people due to mega-development projects. Between 1947 and 2005, there were an estimated fifty million internally displaced people in India due to mega-development projects, with indigenous people constituting almost half of this figure.40 When the Narmada Valley Dam was initiated as the then largest development project in India, physical displacement and disempowerment of the masses in terms of policy decisions were the main reasons that led to a crucial struggle between the Narmada Bachao Andolan social movement on the one side, and the World Bank and the Indian federal and state governments on the other.41 Similarly, it is also evident that the increased urbanisation due to poverty in rural areas, coupled with the lack of infrastructure and amenities, means that South Asian cities have some of the largest slums anywhere in the world. Mumbai and Karachi are cities that are bursting at the seams due to migration and lack of amenities, and where urban planning is largely absent.42

We also see the contradictions of development and globalisation in the Rana Plaza incident in Dhaka, Bangladesh in 2013. As mentioned above, the economic growth and liberalisation during the era of globalisation such as in the textile sector was predicated on the exploitation of skilled labour and the existence of sweatshops in South Asia. The Rana Plaza building in Dhaka was one such hub that housed thousands of women workers, preparing clothes for major clothing brands in Europe, Australia, and the United States. The collapse of the building in 2018 due to lax safety measures resulted in the death of 1,130 women, and injuries to thousands of others.43 The Rana Plaza incident was a major event that led to the passage of the Modern Slavery Act in the UK in 2016 which now requires companies registered in the UK to ensure that their supply chain is free from bonded labour and slavery-like conditions. At the same time, however, there have hardly been any substantial changes on the ground within South Asia despite such claims by the governments.44

In addition to socio-economic inequality, the second contradiction that this chapter wishes to highlight is that South Asia also saw the changing priorities of the state(s) and their link with the development paradigm. The critiques of development discourse and its policies granted, it is important to appreciate the kernel of a link between development and anti-colonialism in the initial phase of decolonisation. There was still, set in the midst of capitalism, modernisation, and cultural arrogance, an association between anti-colonialism and the idea of welfare and development within and among the post-colonies. Even if this was (un)intentionally used by the US administration and international actors to maintain and sustain the hegemony of neoliberal capital, the idea was still important to the newly independent developing countries like India and Pakistan.

The roots of the South Asian anti-colonial developmentalist approach were linked to colonialism. The late-colonial state in the region was geared towards its own survival and was focussed on extracting resources for the metropolis during the two world wars. For the late-colonial state, ‘development’ as such was not a goal in terms of the welfare of the people, but it was the terrain in which the notions of scientific advancement, modernisation, and economic growth interacted with racialised and epistemic differentiation.45 The anti-colonial approach in South Asia had emerged as a counter to this, and manifested itself in diverse ways in different jurisdictions. Domestically, economic prosperity, welfare, and self-sufficiency geared towards ‘nation building’ guided the early years of the Indian government policies.46 Nehru’s rural upliftment programmes were key in this regard, and they built on the rural linkages that Gandhi and the Congress had relied on for support during the decolonisation struggle. In Pakistan, land reform and economic growth were priority areas for the state agenda in the early years, even if such plans never came to fruition.

At the same time, at the international front, there was a difference in the approaches that South Asian countries took in terms of their so-called anti-colonial positions. India was keen to establish its own place within the Cold War-dominated world by maintaining its neutrality, and chose to follow the path of the Non-Aligned Movement. Pakistan and Sri Lanka, on the other hand, followed the US-led camp for economic support and political influence, partly to counter India’s regional influence.47 But the difference in these approaches aside, these countries worked together to rally the Third World countries and as ‘two principal participants’ at the Bandung Conference in 1955.48 More importantly, Pakistan and India played a key role in raising awareness against the injustice related to the apartheid regime in South Africa. With the UN caught within its sovereignty rhetoric, India raised the issue of treatment of Indian citizens in South Africa before the first UN General Assembly session in 1946, and Pakistan and India spearheaded the committees formulated to investigate and address the racialised regime.49

But, as time wore on, the crises of identity and depletion of resources meant that unitarian state tendencies became dominant and welfare ideas began to slip further down the priority list. This was a trend that we can see in India, Pakistan, as well as in Bangladesh in later years. The Afghan War in the 1970s and 1980s made things much worse as South Asian countries, particularly Pakistan, were forced to choose sides to navigate through a global proxy war between two superpowers. The survival of the state came at the cost of equality, cohesion, and neutrality. Perhaps this was the beginning of the post-colonial state in its truest sense, as gradually the anti-colonial ambition of India and Pakistan morphed into a post-colonial one. The region witnessed a decline of the welfare potential of the state and the morphing of the anti-colonial independent state to what Baxi calls a soft-hard state—a state that is hard in terms of maintaining control and sustaining the status quo but weak with regard to social welfare and resource redistribution.50 This shift from an anti-colonial to a post-colonial stance is in line with the policies that included curtailment of dissident voices, but is also visible in the rising inequality and incidents such as the Rana Plaza tragedy mentioned above.

The continuation of socio-economic disparity and the shift in the anti-colonial potentiality of the state are the kinds of contradictions that challenge the underlying ideas of development scholars such as Sen and Haq, particularly with regard to their lack of recognition of structural causes of underdevelopment and impoverishment. But what is interesting to note is that the discourse is able to stretch itself sufficiently to justify the varied logics within its own realm. It seemed to encompass these diametrically opposed positions while still maintaining its coherence. The promise and the potential of development—of never-ending economic growth and prosperity for all—does not appear shaken by the policies and practices that suggest the inability of the paradigm to achieve it.

IV. Development as a ‘Modern Religion’

As described above, the South Asian experience with development as well as with law and development is riddled with contradictions. Every conceptual change within the development discourse results in a major policy shift in the region; every change in policy suggests that the goals and basics of the paradigm need to be redefined. The development discourse, nonetheless, continued to thrive with its fuzzy boundaries able to explain away the contradictions and yet still maintain its coherence. Other scholars have also picked up on this predicament in different contexts and these questions are echoed by many critics of the development paradigm. Rist, for instance, writes that ‘promises are tirelessly repeated and experiments constantly reproduced. So why is it that each failure leads to another reprieve?’51

This is in part because, as Rist suggests, development has come to resemble ‘an element of modern religion’.52 By linking itself with the biological and the natural metaphors—the assertions of progress and evolution—the idea of development itself has become naturalised.53 Like other belief systems, it has come to possess its own normative codes, practices, truths, and its own agency beyond individual actors. But, most importantly, like other belief systems, it also remains transcendent, in that the deficient practices and the contradictions generated by these practices are unable to shake the foundations of the belief system itself. Development as a theological paradigm hides all these contradictions within itself, and justifies them not as aberrations, but as coherence—as necessary steps in the move towards progress and evolution. Beard, similarly, holds that ‘development as transcendence’ remains elusive and while ‘development as process’ brings into play the importance of international actors, monetary and monitoring organisations, legal and developmental professionals, and missionaries of the cause of development.54

Whether we recognise this paradigm as religion, as a quasi-object following Latour,55 or as a practice following Gamsci’s notion of cultural hegemony wherein the marginalised people or their governing states have themselves bought into the power of the ideas,56 we see its existence throughout the various shifts and trends within South Asia, both in terms of concepts and practice. As it moved from the anti-colonialist to the post-colonialist approach, and the welfare potentiality of the South Asian states declined, the idea of development nonetheless remained the defining narrative within the region to grant legitimacy to these shifts. In the face of rising and continuous inequality, the development notion became stretched, into an all-encompassing notion of prosperity and progress. A crucial argument about considering development as a modern religion is that it always remains beyond the reach of that which is practised and implemented in its name. This suggests that the ideals of development, whether attainable or not, whether actually implemented or not, always remain untainted—in this way the project remains intact even when it fails, or perhaps precisely because it fails.

The development discourse as a religion hides the contradictions present within the various trends in which it is used as a legitimising as well as a guiding force. There is a marked distinction between using development as an anti-colonial narrative and using development to justify post-colonial and populist policies; there is a clear difference between a welfare-oriented state and a soft–hard state as identified by Baxi. Nevertheless, when development is or can be used to justify these diverse and contradictory positions, this suggests that not only is it difficult to find anything that contradicts the development paradigm comprehensively, but that the core of the paradigm itself remains undefined. This is a crucial point, as one of its key implications is that development and its role within South Asia has not always been geared towards progress, economic or otherwise, but that it has largely served as a cloak of legitimacy for contradictory policies. Whether harnessed by the state or the powerful sections of the society, the idea is that development paradigm has become the vehicle that compels people to accept the policies implemented in its name, regardless of the substance of the policies themselves.

V. Conclusion

There are three main arguments that this chapter has made. First, that the evolution of the development discourse in South Asia mirrors the conceptual changes within the development discourse. This frames South Asia as one of the key experimental terrains where the development paradigm was implemented and shaped, and where ideas of development were (re)produced for consumption around the globe. The region moved from the early ideas of modernisation and industrialisation to mechanisation of agriculture; from state-centred development to civil society-led development; from protective policies to liberalisation and globalisation. Second, the chapter also highlighted the contradictions and the problems of the discourse, which emerged from the South Asian experience. The region shows the clash between the displacement of people and the construction of mega infrastructure projects, exacting their toll on the slum dwellers and the homeless; it shows the conflict between modernity and indigenous people’s rights and livelihoods; between economic progress and socio-economic inequality. South Asia is the terrain that tells us about the history, trajectory, and the unfulfilled promises of development.

Finally, it is argued that another trend that was visible in South Asian development trajectory was the move from an anti-colonial understanding of development to a post-colonial understanding of development—the former with its welfare potential and the ambition of equality; the latter with a strong state which is weak in terms of its welfare capabilities. The main argument here was that despite the differences in these moves and positions, development remained beyond reproach as the justifying narrative for contradictory policies. In this, the development discourse is akin to a theological paradigm where the ideal remains intact regardless of the deficiencies of the practice. Law, in its international and domestic manifestations, was never too distant from the development discourse in South Asia, either as a vehicle for development or as a marker of development in its own right. Whether in constitutional amendments to include people or exclude them, or legislations to actualise or curtail land reforms, law played a key role.

There are two main implications of these arguments in terms of further discussion. First, this raises the question whether development has ever had a core of its own, or whether it is always meant to serve as a legitimising tool for the dominant policies within a political setup. While critics such as the post-development scholars may argue in the negative, South Asia development practitioners on the whole are yet to arrive at that understanding. The second question is that, if the development paradigm acts as a modern religion which is able to explain away its contradictions, will it be able to equip the developing regions, and South Asia in particular, to face the challenges that lie ahead. South Asia is one of the regions tipped to experience extreme devastation because of climate change and while it already shows the ravages of global warming, the difficulty in understanding and actualising issues of environmental justice are proving far too difficult. Perhaps the need then is to understand the issues at hand without the labels and the paradigms they fit within, which may require a move towards social justice, economic equality, and welfare, albeit at the cost of the conventional development discourse itself.
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CHAPTER 14

Re-storying Law and Development in Oceania

Rebecca Monson, Keith L. Camacho, and Joseph D. Foukona

I. Introduction

The Pacific region encompasses one-third of the planet and thousands of communities with a rich array of cultures, ecologies, economies, languages, and politico-legal formations.1 Despite this immense heterogeneity, there are persistent tropes in international discourse that ascribe particular characteristics to the Pacific Islands and their people. The most prominent and enduring of these is the portrayal of the region as comprised of small, underdeveloped, and vulnerable islands dotting a vast ocean. In this chapter we draw on our diverse but consistent experiences of the effects of this dominant narrative, and highlight the movements that not only resist and refuse these discourses, but carve out alternatives.

As authors, our diverse standpoints (white Australian, Chamoru, Solomon Islander), disciplinary orientations, and cumulative professional experience (two of us have extensive experience as development consultants) afford us a transdisciplinary and regional lens, and in this chapter we begin to articulate a shared language for understanding the co-constitutive worldmaking of development, rule of law, and social movements in the region. Our emphasis on development discourses emerges from our experience of the ways in which these narratives shape funding flows, the awarding of lucrative contracts to particular kinds of experts, the privileging (or erasure) of particular forms of knowledge and knowledge production, and even the apparently mundane conduct of meetings. It also emerges from our understanding that as teachers, consultants, and researchers, we are deeply entangled in these grounded and embodied processes.

In the first section of this chapter we highlight three critical ways in which the dominant portrayal of the region as ‘small islands in a vast ocean’ has informed and sustained particular perceptions of law and governance, and the constitutive effects of these perceptions. First, Pacific territories have been inscribed as geographically isolated, with porous borders, governed by ‘distant’ and ‘remote’ state institutions, requiring ‘protective’ interventions including state-building and securitisation of borders. Second, notions of smallness, lawlessness, and weakness have been crucial to the Eurocentric and racialised legal fictions of Indigenous places that have sustained the enclosure and exploitation of Indigenous resources by the Global North. Third, we suggest that long-standing representations of the Pacific as underdeveloped, disordered, and lawless are imbricated in contemporary donor discourses regarding gender relations in the region.

In the second section of the chapter, we turn our attention to Indigenous efforts to enlarge, decolonise, and ‘re-story’ development, as Tarcisius Kabutaulaka has evocatively put it.2 We draw particular attention to, first, the profound but understudied emplacement of actions, stories, and relations in landscapes, seascapes, and skyscapes. Second, we examine the centrality of Indigenous customs, languages, and the arts in challenging the hegemony of international development, and in proposing, narrating, and embodying alternatives. Third, we highlight the expansiveness of these movements which link anti-colonial struggles, climate justice activism, and the current mobilisation against the Covid-19 pandemic across Oceania and beyond. By focusing on these movements, we highlight the discursive and material ways women, youth, village communities, and working people rethink and reshape the narratives and practices of international development and the rule of law. We conclude by highlighting some of the implications for academics, jurists, policymakers, development practitioners, and others concerned with advancing Indigenous efforts to attain economic, environmental, and gender equity in international development.

II. Small Islands in a Vast Ocean

The people of the Pacific belong to some 25,000 islands stretching from the Arctic Ocean in the north to Antarctica in the south, and from the Americas in the east to Asia and Australia in the west. The region is often understood in terms of the subregional groupings of ‘Melanesia’ (black islands), ‘Polynesia’ (many islands), or ‘Micronesia’ (small islands). These terms emerged from the racialised nineteenth-century categorisation of the islands and have been widely critiqued, but they also endure and have a variety of meanings in scholarly literature, development programming, popular discourse, and contemporary political formations.3

The region is culturally and linguistically diverse, home to more than 25% of the world’s languages and a variety of politico-legal formations. The independent states include the self-governing Federated States of Micronesia, a series of atolls (112,000 population) in free association with the United States; the Tongan constitutional monarchy, with a system of patrilineal noble titles (100,000 population); and Papua New Guinea (PNG), a constitutional democracy (over 8.5 million people). Histories of empire and contemporary development are also varied: while the Indigenous Chamorus of the Mariana Islands engaged the colonialisms and maritime economies of Europe and New Spain as early as 1521, the now independent states in the south-west Pacific did not attract European territorial or economic interest until the late nineteenth century. Today, capital largely continues to ‘follow the colonial flag’, with economic policy and development ‘experts’ in each country often being associated with the previous colonial powers and reflecting their emphases.4 This means, as Vijay Naidu has noted, that the ‘conditional aid’ of Australia and New Zealand, which emphasises mutual obligations, is predominant in the south-west Pacific; the ‘atomic rent’ and ‘military rent’ of French and US interests buttress military regimes in the east Pacific and north Pacific, respectively; the ‘competitive chequebook diplomacy’ of China and Taiwan pits island countries against each other; and the ‘marine resource-related aid’ of Japan upholds its hegemonic trade agreements regionally.5

The sectoral and spatial distribution of aid, and the political relationships and development narratives underlying it, have varied over time,6 but it is possible to trace broad continuities in development theory and practice. Development discourse has consistently portrayed the region as one in which all countries experience common challenges posed by shared geographic, population, and economic characteristics—that is, a region of small islands separated by a vast expanse of ocean, with weak infrastructure, small domestic markets, and narrow production bases. For example, the Asian Development Bank emphasises that countries in the Pacific ‘are generally small, remote and fragile, and they face many natural constraints and external shocks that make achieving sustainable and inclusive growth challenging’.7 The World Bank acknowledges ‘substantial natural resources’, ‘rich cultural diversity’, and ‘rapidly increasing trade and digital links with global markets’ while maintaining that Pacific Island countries ‘are physically detached from major markets, have small populations spread across many islands, they are confronting the worst impacts of climate change and are some of the most vulnerable countries to natural disasters in the world’.8

These constructions of Pacific countries as ‘small’, ‘weak’, and ‘remote’, divided by a vast ocean and particularly ‘vulnerable’ to natural disasters and vicissitudes in the global economy, reproduce a discursive ‘emptying out’ of the region that portrays it as a site of lack, deficit, and limitation.9 These discourses have profoundly violent effects, with the configuration of tropical islands as remote, contained, and emptied of indigenous presence central to Islanders themselves becoming the subjects of radiation experiments.10 As we discuss throughout this chapter, these constructions have a long history and are extremely persistent despite decades of work exposing and challenging them. One of the most prominent voices is that of Epeli Hau’ofa, who took direct aim at the ‘academic and consultancy experts’ who promulgate a view of ‘small island states’ as ‘too small, too poorly endowed with resources and too isolated from the centre of economic growth for their inhabitants to ever be able to rise above their present condition of dependence on the largesse of wealthy nations’.11

Perceptions of smallness and vulnerability, rooted in the conceptualisation of the ocean as a source of weakness that isolates people, have been crucial to perceptions of law and order in the region. Development partners in the Global North routinely describe Pacific Island nations as particularly vulnerable to transnational crime and terrorism, noting their geographic isolation, porous borders, and weak law enforcement capacity.12 This is a vision of the ocean primarily as a threat, providing pathways for transnational criminals to penetrate the borders of scattered entities and overwhelm the policing capacity of Pacific Island states. Landmasses within this vast and threatening ocean are similarly inscribed with an absence of law and order, although this mapping and its constitutive effects vary across the region.

Depictions of the Pacific as a vast ocean, dotted by small landmasses populated by disorderly communities became particularly prominent at the turn of the twenty-first century, sustaining particular kinds of development interventions. The 1990s and 2000s were marked by a long-running civil war in Bougainville, civil conflict in Solomon Islands, a succession of coups in Fiji, ongoing struggles for freedom in Timor Leste and West Papua, and political instability in Vanuatu. These events were interpreted by many academics, development practitioners, and policymakers, particularly in Australia, as evidence of the emergence of an ‘arc of instability’ characterised by ‘weak’, ‘fragile’, and ‘failing’ states with corrupt and inefficient bureaucracies.13 Claims regarding indigeneity and ethnicity were prominent in all of these struggles, and this was often understood by commentators in Canberra or Washington as evidence of the ‘strength’ of ‘traditional’ and ‘customary’ forms of power and legitimacy vis-à-vis ‘weak’ state institutions.14 In this frame, Pacific Islander communities were seen as small, scattered, and isolated, divided by ethnic and linguistic diversity as much as by the ocean. These portrayals have historical roots but also acquired new valences in the aftermath of September 11, 2001 and the global convergence of security and development agendas, all of which heightened the imperative to ‘strengthen’ and ‘build’ states in the region.15

A. Building Pacific States

Policy discourses of ‘weak’ and ‘failing’ states have underpinned enormous investments in building state institutions and the rule of law in the Pacific region, with a particular spatial distribution and associated political relationships. At the global level, the 2000s were a period of increased interest in building the rule of law—aid from the Organisation for Economic Co-operation and Development (OECD) donors for ‘legal and judicial development’ jumped from US$450 million in 2005, to US$2 billion in 2009.16 The Pacific became a critical focal point for much of this activity, particularly when considered in terms of the scale of investment per capita, and much of this investment was by Australia.

By 2012, Australia had emerged as second only to the United States in terms of its global spending on law and justice assistance,17 with the overwhelming majority of these investments focused on post-conflict interventions in the south-west Pacific. Significant investments were made via the Regional Assistance Mission to Solomon Islands (RAMSI), a response to the 1998–2003 civil conflict that was interpreted as creating a ‘petri-dish for transnational threats’ to Australia.18 Between 2007 and 2011, Solomon Islands, with a population (at that time) of approximately 530,000 people, received 40% of Australia’s total expenditure on law and justice assistance, PNG (7.3 million people) received 11.6%, East Timor (one million people) received 9.3 per cent, and Vanuatu (250,000 people) received 2%.19

The conflicts that occurred in the region in the 2000s undoubtedly highlighted challenges to state power, and ongoing, deep-seated grievances and struggles regarding the control and distribution of scarce state resources in many countries.20 Australia’s significant aid investments in PNG and Solomon Islands could therefore be explained as a rational and humanitarian policy response to the human suffering associated with civil conflict and persistent socioeconomic inequalities. However, the ‘protective’ interventions of donors were also fuelled by the global convergence of security and development agendas, and long-standing constructions of the region that constitute and naturalise particular geopolitical formations and foreign policy imperatives.

Security studies scholars have frequently noted that the ‘arc of instability’ is typically a reference to Melanesia, and furthermore, that it justified an increasingly coercive approach to development, by Australia in particular.21 However, few, if any, have proffered an explanation for the confinement of ‘the arc’ to Melanesia, and the lack of extension to countries in Polynesia and Micronesia that experienced civil unrest, military occupation, and challenges to the rule of law during this period.22 We attribute the ‘arc of instability’ and the investments in law and justice assistance that flowed from it to an enduring, racialised geography of the region. Within this geography Melanesian peoples and cultures have been discursively constructed as Black, with less sophisticated polities, and as ‘even more primitive and barbaric’23 than the people of Polynesia and Micronesia.24 Such assumptions are revealed when, for example, an Australian official working on the Regional Assistance Mission to Solomon Islands asserts their expertise by explaining, ‘I’ve worked in the Northern Territory and I know how to deal with these people.’25 These pathologising, anti-Black, and anti-Indigenous discourses have long been critical to Australia’s presumed moral obligation to economically, militarily, and politically ‘deal with’ the inhabitants of ‘our patch’,26 meaning the Pacific generally and Melanesia in particular.27

Contemporary concerns with lawlessness, disorder, and violence, and the assumption of a ‘protective’ function by former colonial powers (now donor countries) to either exclude competing powers or control a territory in service in their interests, echo the strategic considerations that influenced colonial expansion in the region during the late nineteenth century. Tracey Banivanua Mar has exposed the ways in which the intensification of colonial desires for, and appropriation of, Pacific land and labour were bound up with racialised, spatially territorialised constructions of lawless islands28 and what Aileen Moreton-Robinson has shown to be a possessive investment in whiteness.29 Colonial representations of the western Pacific as risky ‘cannibal islands’, the home of Black people who were savage, without law, and without an organised authority, were crucial to the expansion and consolidation of empire, both legitimating and requiring the imposition of the impartial and universal rule of law upon a barbaric and turbulent world. Since the anomic, disordered world of the savage was also one in which people were incapable of land ownership, the creation and enforcement of property rights, and the subsequent appropriation of land that was deemed ‘empty’ (terra nullius in Australia) or ‘wasted’ (in Solomon Islands), was an inherent part of European ‘protective’ measures.30 Rather than being representative of the failure or breakdown of social order, violence on the colonial frontier was in fact central to European logics of expansion and control. The frontier was legally produced and demarcated, ensuring colonial intrusion and the appropriation of Pacific land and labour emerged as a humanitarian measure and act of legal stabilisation.31

Recent concerns with lawlessness and state-building in the region have therefore emerged not only from the ‘political turn’ in development discourse,32 but from the longue durée of imperial socio-spatial formations of law and order, indeed from the co-constitution of law, place, and people. While we have focused on the constitutive effects of the ‘emptying out’ of the region for Australia’s investments in state-building in the south-west, they have also been critical to American military expansion in the north Pacific.33 Here, the United States welcomes the growth of Japanese and South Korean tourist industries in Guam and Hawai’i, so long as these industries do not undermine the US military’s ever-expanding billion-dollar industry in the region and globally.34 The United States rarely recognises Indigenous governance and customary land in these territories, and simultaneously refuses the protections that would generally be afforded by United States environmental, immigration, and labour laws. This leaves north Pacific militarised areas open to exploitation by highly profitable garment, fishing, and tourist industries. The approach of the United States and its allies to international development continues to present cultural, environmental, legal, and political challenges for Pacific societies from American Sāmoa to Palau.35

B. Ruling Lawless Space

Notions of smallness, lawlessness, and weakness have sustained an ‘emptying out’ of the region that remains crucial to the authorisation of the metropole and the reproduction of islands as ‘remote’ and peripheral to modernity. This is apparent in contemporary debates about land tenure where, as during the colonial period, the places that have long sustained Pacific peoples and their rich ways of life are reduced to spaces that are ‘wasted’, without law and productivity, and requiring the imposition of Western property law in order render them capable of ‘development’.

In most of the independent states in the region, state laws specifically provide for most land to be held according to Indigenous customs.36 The details of customary tenure and state recognition vary immensely, and the meaning of ‘custom’ is the subject of scholarly debate among lawyers and anthropologists in particular. However, in very general terms, lawyers, legal practitioners, and academics alike recognise that Indigenous custom is not confined to a static, primordial past, but entangled with American, British, and French legal traditions (and many more besides) as well as the challenges of urbanisation, resource extraction, and emerging inequalities.37

There is now a vast and complex literature examining the relationship between customary tenure, economic development, and politico-legal organisation in the region. This literature is informed by a variety of intellectual traditions, but there are recurrent themes, particularly with respect to the dynamism and diversity of customary practice. This literature emphasises that customary tenure should not be stereotyped as ‘communal’, that economic development frequently occurs on customary land, and that state intervention has generally worked to deepen pluralism and uncertainty rather than guarantee ‘security’ of tenure.38

Despite these insights, and the involvement of many scholars in policy debates, policy discourse constantly reinvigorates the idea that Indigenous land is communally held, under-governed, and underdeveloped, and must be transformed into private property regulated by the state in order to facilitate economic development and legal stabilisation. During the early 2000s, for example, conservative commentators in Australia not only demarcated an ‘arc of instability’ and imbued it with lawlessness, but then proceeded to link civil strife, corruption, and low economic development with customary tenure systems. They argued that aid would continue to ‘fail the Pacific’ unless customary land tenure converted to registered, individualised tenure.39 While political elites in independent island states have sometimes embraced such reforms (as may be the case in the Independent State of Samoa), communities across the region have generally been very resistant to state intervention in customary land matters. Many people perceive customary land tenure as a vital bulwark against the many threats posed by global capitalism to Indigenous worlds, and critical to their capacity to exert any power vis-à-vis national, regional, and international institutions and structural asymmetries.40

Eurocentric and racialised legal fictions of Indigenous places as empty territory have also been extended beyond the land to the ocean. As we have seen, the ocean has been conceptualised as a vast and treacherous expanse, able to be navigated by transnational criminals or colonial officials, but not by the Pacific Islanders who had ‘made it their home’41 for generations (notably, in many colonies, colonial administrators prohibited inter-island travel as ‘too dangerous’ for the natives, a ‘protective’ intervention that severed the vital pathways for trade and intermarriage that had sustained communities, as well as limiting the exchange of anti-hegemonic ideas and strategies). These imperial legal fictions are now being reinvigorated and extended in the unprecedented ‘rush’ for the Pacific Ocean that has marked the early twenty-first century.

The ‘Reclaiming Oceania Collective’—a group of Pacific scholars, artists, and civil society representatives—has attributed the current ‘Rush for Oceania’ to the convergence of three particular ‘moments’ which reproduce, augment, and contest imperial visions of the ocean.42 The first two moments—the ‘securitisation’ moment and the ‘Blue Economy’ moment—are frequently expressed in development discourse. The ‘securitisation’ moment conceptualises the Pacific as a ‘placeless void’, open for trade and military force projection.43 The imagined geography of small, isolated land masses separated by a formidable expanse of ocean has allowed it to be conceived of ‘as a place meant to be traversed by imperial and world powers’,44 with the spatiality that underpinned colonial expansion now sustaining Australia’s offshore detention regime on Manus in PNG and Nauru,45 US military training in Hawai’i and Guam,46 and possibly China’s ‘Maritime Silk Road’.47 The ‘Blue Economy moment’ imagines the Pacific as a site of abundant resources to be enclosed, accessed, and exploited, primarily for capitalist accumulation and conservation—evident, for example, in tuna fisheries management, efforts to regulate seabed mining, and the fixing of maritime boundaries under the UN Convention on the Law of the Sea.48 These constructions coexist in tension with each other, with the global oceans governance regime representing a compromise between these constructions, and between Global North industrialised maritime powers and the Global South coastal states.49

The third moment, the ‘Resistance’ moment, destabilises Euro-American and land-centred legal norms, emphasising Indigenous understandings of the ocean as deeply connected, a place rich with meaning and intimately entwined with people, land, and sky.50 Pacific writers, artists, and political leaders have resisted myths of island isolation, asserting the importance of Indigenous ways of knowing and connecting with the ocean, and their identities as ‘large ocean states’ in a ‘blue continent’ with multiple transits. We turn to the details of these forms of resistance further below, but by way of example note that assertions of Pacific identities as ‘countries of water interspersed with islands’ rather than ‘islands in a vast sea’ have always been asserted by Pacific Island Countries in negotiations on the Law of the Sea.51

C. Gender Inequality and Savage Custom

Representations of the Pacific as disordered islands in a treacherous ocean ‘waiting for law’ are imbricated in a third theme occupying an increasingly prominent position in development discourse: that of gender equality. The Pacific, and Melanesia in particular, is frequently described as a region marked by deep gender inequalities, and this is typically evidenced by reference to high rates of gender-based violence, low numbers of women in national parliaments, and low participation in the paid workforce.52

Dominant narratives generally locate the underlying drivers of these problems within Indigenous custom and, to a slightly lesser extent, religion (which is overwhelmingly Christianity). Development consultants regularly conclude that customary law and religion are ‘in conflict’ with contemporary human rights norms.53 These findings are often based on explanations of custom that, first, have questionable empirical foundations, and, second, fail to acknowledge that custom is often contested within communities. For example, one report on sexual violence in Solomon Islands linked high rates of violence against women with bride price, then stated that historically the custom was ‘a form of compensation for the loss of a daughter’ and ‘symbolised social ties between the two families’ citing research from Palestine for the former statement and work based in the PNG Southern Highlands for the latter.54 Both statements may be true for some societies in Solomon Islands, and it is likely these sources were cited due to the lack of a large body of peer-reviewed literature on the practice in Solomon Islands. However, such generalised assertions and citational practices have enormous potential to obscure vital differences in, and debates about, bride price across Solomon Islands, PNG, and Palestine. In short, they contribute to the construction of a homogenised Global South.55

These dominant accounts of gender inequality are also found within popular representations emanating from the Global North. As Keith Camacho has observed, Pacific Islander men ‘are often represented as criminal, dangerous, and warlike in the media, the kinds of masculinity valorised by gangs, militaries or sports’.56 Men from PNG (often a metonym for Melanesia) are particular targets for racialised representations, frequently depicted as ‘childlike’, ‘savage’, driven by ‘bloodlust’,57 and cradling weapons,58 as against ‘vulnerable’ and ‘oppressed’ PNG women who are pictured bearing the bandaged scars of domestic violence or sorcery accusation-related violence.59 Tarcisius Kabutaulaka notes that these depictions reproduce the racialised and gendered distinctions between Polynesia and Melanesia promulgated by European colonisers, and continue to influence relationships between people, states, and institutions within the region as well as beyond.60

Within these dominant accounts of gender relations, Pacific men appear as violent, misogynistic, and anti-woman, Pacific women emerge primarily as ‘victims’ of gender-based violence and exclusion from formal institutions, people who do not conform to these binaries are invisibilised and Indigenous custom is overwhelmingly reproduced as ‘a problem’ for women. These narratives all work to reproduce a racialised, gender-binary and anti-native discursive field in which Indigenous custom and tradition becomes tied to the subordination of women, and human rights (the language of aid donors) becomes tied to their ‘empowerment’. To take a paradigmatic example, a report by the Asian Development Bank notes that women in business experience gender discrimination, traces this in part to constitutional recognition of customary law, concluding that ‘customary laws and social norms continue to inhibit women’s entrepreneurship’.61 Within such framings custom only ever appears as a challenge, an obstacle, and a problem for women.

Furthermore, many human rights scholars and practitioners furnish their brands of paternalism and racism in ways that counter their claims to support women and Pacific Islanders. The dominant narratives we have explained here variously downplay, ignore, and sometimes erase the work of Pacific women themselves, who typically trace their insecurity not to Indigenous custom but to militarism,62 climate change,63 and the securitisation of aid.64 As Teresia Teaiwa argued, to acknowledge these claims is to threaten the legitimacy of the colonising powers, and so the ‘exotic’ Other must be silenced, rendered passive, and malleable.65 This silencing occurs in diverse ways across the region—Teaiwa’s focus here is on the bikini and trivialisation of Islanders’ experiences of nuclear testing, while ours is on narratives of gender (in)equality in Melanesia. It reproduces a cycle of epistemic, material, and corporeal violence in which the sources of women’s insecurity are attributed to their own Indigenous customs and traditions, and the means of empowerment are located outside Pacific communities. By ‘outside’, we mean the international realm, from which said forms of empowerment must then be transported to the grassroots via the intervention of international partners.66

Donor countries leverage these constructions of the region in multiple ways with deeply ambivalent effects. For example, Australia’s official rhetoric emphasises ‘gender equality’ as a national core value and actively positions the country as a global leader in the field.67 This is often evidenced by reference to development assistance, such work on gender-based violence in PNG.68 Yet as Nayahamui Rooney notes, Australia simultaneously pursues border protection policies that not only depend upon the same narrative of gender inequality and violence, but reinforce a culture of inequality and violence on the ground.69 Rooney points to the fact that constructions of PNG as ‘dangerous’ have not only underpinned Australia’s gender equality work, but both sides of the debate within Australia about offshore detention. This has multiple material effects that stretch across the ocean that supposedly divides the two countries.

As Rooney notes, the effectiveness of Australia’s offshore detention policy in deterring boat arrivals depends upon constructions of Manus as a poverty-stricken and dangerous place, as does much of the opposition to the policy from refugee advocates. We suggest that in Australia, this has contributed to a lack of coalition building between Pacific Islanders and others opposing the policies. Within PNG, the negative impacts of the Regional Processing Centre on the people and social fabric of Manus have far outweighed the promised development benefits.70 Rooney, drawing on her intimate knowledge of both Australia and Manus, has devoted particular attention to detailing the violence engendered by the detention complex. By way of example, this includes the release of traumatised male asylum seekers and refugees, discursively framed as undesirable and criminal, into communities with no formal mental health infrastructure. As Rooney observes, this complex has not only sustained but promoted a culture of ‘masculine domination, aggression, intimidation and inequality’ among refugees and Manus Islanders alike.71

III. Weaving a New Story of Development in Oceania

As we have seen, dominant narratives of poverty, dysfunction, and lawlessness in the Pacific have shaped the assumptions and habits of political leaders, bureaucrats, and development ‘experts’ in the Global North; channelled policy and aid programming in particular directions rather than others; and reinforced particular relationships within the region, as well as between Pacific Island Countries and the economically larger, and politically and militarily more powerful, states around the Pacific rim.72 However, these representations have been actively resisted by Pacific leaders, scholars, and artists, who not only challenge imperialist narratives and norms, but work to enlarge the international project of development and embody alternatives. In this part we focus on Indigenous movements that disrupt the co-constitution of Pacific law, peoples, and places as marginal, focusing on three key characteristics of these movements. First, we highlight the emplacement of resistance to neocolonialism, and show that the material effects of Indigenous sovereignty during the Covid-19 global pandemic have reinvigorated debates about ‘development’. Second, we draw attention to the recentring of embodied Indigenous knowledges and practices. Third, we show that the emplacement and specificity of Indigenous resistance is not parochial but entails the assertion of relationships between anti-hegemonic struggles through time and space.

A. Emplacement in Landscapes, Seascapes, Skyscapes

As Katerina Teaiwa has noted, movements resisting Euro-American imperial and neo-colonial forces have always been characterised by the emplacement of actions, values, stories in landscapes, seascapes, and skyscapes.73 This emerges from the understanding of Indigenous place and people as co-constitutive, and asserts self-possession rather than object possession.74 Land is not merely a site upon which life plays out—land is family; people are genealogically related to land.75 People assert their ‘responsibility as guardians of homeland’,76 and contest understandings of land as commodity when they blockade logging camps in Solomon Islands,77 demonstrate against the Thirty Meter Telescope at Mauna Kea in Hawai’i,78 or lodge official complaints with the Asian Development Bank regarding its proposals to reform land tenure systems in Samoa.79

This grounded defence of land and sea entails the assertion of Indigenous epistemologies, ontologies, and cosmologies,80 such as when women in Solomon Islands contest extractive industries by invoking their authority as ‘mothers of the land’, or link the sale of land to the sale of the ancestors.81 Similar resistance and assertions of responsibility are also present in seafaring, carving, weaving, dance, and traditional medicine. These practices require an intimate understanding of land, sea, and sky, knowledge of genealogical connections, and an appreciation of relationships between people, flora, fauna, and places. Take, for example, the case of a woman who wishes to resist the enclosure of land, ‘trespass’ upon a tourist resource, and harvest nuts from a particular tree. She is far more likely to enjoy the support of her wider community if she has a detailed understanding of who planted the tree, how rights to access the land and the tree have been transmitted to many people over time (potentially many generations across several centuries), and how people (both past and present) have travelled and lived in the surrounding landscape.

Movements resisting land registration schemes promoted by donors, or mines proposed by transnational corporations, often emphasise the ways in which land, sea, and relationships to place are understood and enacted by Pacific Islanders, and distinguish them from the state-centric, Euro-American conceptions of property and territory that underpin neoliberal development.82 These movements highlight such distinctions not only to contest and resist the destruction wrought by land grabbing, tourism, overfishing, and urbanisation associated with the commitment of development partners to bringing islanders into the formal economy, but also to advocate alternative visions of law and development. Pacific people have consistently drawn attention to the close connection between people, land, and sea as the basis for Indigenous well-being, economies, and governance; to the very systems of knowing, being, and living that have enabled islanders to survive and thrive for thousands of years.83

B. Debating the Narrative of Development during Covid-19

The centrality of connection to land, sea, and sky has been laid bare by Covid-19, in terms that even the most committed of neoliberal development practitioners might understand. When the pandemic began to unfold in the early months of 2020, many Pacific Island governments actively encouraged people to return to rural areas and practice subsistence agriculture on the land of their family or kin group. Many people did return to their villages, and they did so because the rural is experienced as a site of refuge, security, and resilience.84 This understanding of rural villages and customary land as a source of security and sustenance is a stark contrast with the narratives emanating from donors, which tend to construct both as the locus of precarity, underdevelopment, and poverty.

The ‘custom economy’ and custom more broadly, has been central to the ability of people in the region to weather the storms of Covid-19, as well as many before them. Clearly, many Pacific Island countries are heavily dependent on tourism, which typically contributes between 20% and 70% of their GDP. This meant that a significant proportion of the population were left without jobs as borders slammed shut and tourism largely ceased. However, many if not most people were able to turn to the land and sea to grow and harvest food,85 just as they did during the 2007–8 global financial crisis (GFC).86 Furthermore, while development partners in the Global North have often treated ‘custom’ as a site of ‘problems’, throughout the pandemic we have seen ancestrally received ideas and practices rapidly refashioned to respond to the threat of Covid-19 and its impacts. For example, culturally particular practices have been reinvigorated to re-establish barter systems on social networking sites, curtail certain aspects of physical interaction, and encourage mask-wearing.87

The variable capacity of societies to exercise such strategies and protect themselves has also provided a stark reminder that decolonisation remains a profound challenge in the region. Guam and French Polynesia, arguably among the most conventionally ‘developed’ islands in the Pacific, but also two of the six remaining official colonies recognised by the United Nations and therefore unable to control their own borders, have often emerged as coronavirus hotspots.88 Vanuatu, where tourism provides one in four jobs, quickly closed its borders. At the time of finalising this chapter in 2021, Vanuatu had recorded just one case of Covid-19, and celebrated its fortieth independence anniversary with crowds of thousands dancing and singing.89

We draw attention to these forms of resilience and resistance not to promote a romanticised vision of self-sufficiency that ignores the extent of urban poverty, inadequate public health infrastructure, or compromised food security. Nor do we want to deny—from the relative comfort of our homes and privileged academic positions in Canberra, Honolulu, and Los Angeles—the devastation wrought by thousands of job losses, increasing public debt, and growing anxiety among our friends and families about low vaccination rates.90 The social, political, and economic challenges facing the region are real and are being exacerbated by Covid-19.91 Our goal is simply to explain why the pandemic has amplified perceptions that ‘the development narrative in [the] region needs to change’.92

The pandemic has also amplified efforts to craft alternatives to this mainstream narrative. Throughout 2020 there was a series of region-wide meetings entitled ‘Changing the Story of Development’ sponsored by the premier regional political body, the Pacific Islands Forum, as well as the University of the South Pacific, the Pacific Theological College, and the Pacific Conference on Churches. A similar commitment to ‘changing the story’ is evident in a related series of publications, entitled Reweaving the Ecological Mat, which were endorsed by the Pacific Islands Forum. In that series, Reverend James Bhagwan, currently General Secretary of the Pacific Conference on Churches, describes Covid-19 as ‘a Kairos moment of the articulation of a hopeful imagination’.93 As in so many other projects seeking to rethink and enlarge development, the contributors to these collections foreground the importance of connection, relationships, spirituality, and the sacred. We join Emalani Case in emphasising that these themes need to be more prominent in academic discourse in order to rupture the silencing of Indigenous voices.94

C. Listening to Many Voices, Understanding Many Languages

Like many regional dialogues before them, ongoing discussions regarding Covid-19 are firmly grounded in Pacific customs and cultural identities. These attempts to ‘re-story development’95 affirm Pacific knowledge and languages, including art and performance, and extend far beyond conference rooms, online meetings, or the pages of publications. Pacific people have long drawn on a range of spiritual, artistic, scholarly, and activist pursuits to challenge imperialist narratives and development norms. Katerina Teaiwa observes that the arts—music, poetry, fiction, dance, visual arts—have been central to the activism of church ministers, politicians, academics, diplomats, and civil society representatives, citing the work of Konai Thaman, Grace Mera Molisa, and ‘Atu Emberson Bain ‘who linked poetry or film with their thoughts on gender relations and the impact of globalisation’.96 We could add many others to this list, including (but certainly not limited to) Cresantia Koya Vaka’uta and Teresia Teaiwa.

Pacific visual, sensual, and spoken languages—stories, chants, songs, weaving, carving, tatau, and many others—reproduce economic, environmental, and social knowledges that have sustained communities for many generations. They also depart from development paradigms of isolation, loss, and threat, and they sustain Pacific futurities that more directly reflect the aspirations of Indigenous communities.97 Yet these sensibilities and traditions are generally poorly understood by development banks and international nongovernment organisations, who treat the arts primarily as cultural artefacts to be commodified—that is, as an avenue to ‘economic empowerment’ rather than as a demonstration of leadership,98 a means to build solidarity during conflict,99 a form of resistance to the social destruction wrought by securitised development,100 or a reliable account of land stewardship.101 Thus, when preparing reports for aid and development organisations on women’s empowerment, we have encountered resistance to the inclusion of material on dance and women’s leadership,102 and have been redirected to ‘hard’ data on women’s participation in formal economies and institutions.

Pacific people have engaged, and continue to engage, in robust debates about development and decolonisation. These discussions can and do move with ease between poetry, song, comedy, and theology as well as the political, legal, and economic analysis more familiar to aid and development partners.103 In Reweaving the Ecological Mat, Cliff Bird, Arnie Saiki, and Meretui Ratunabuabua draw on theology, economics, culture, and spirituality to contest neoliberal models of development and to outline an alternative vision that emphasises relationality, diversity, and stewardship.104 Katerina Teaiwa’s work demonstrates that anti-hegemonic movements ‘are grounded in contemporary customs, realities, and cultural identities, while simultaneously championing broader regional identities and unifying concerns’.105 In a similar vein, Tiara Na‘puti and Michael Lujan Bevacqua explain that ‘an affirmation of Chamoru identity, grounded in the specificity of our experiences and sacred places, is crucial to imagining a world beyond colonialism and to providing strength and guidance in our efforts to connect outward’.106

To be clear, this insistence on the specificity of experiences, knowledges, and places is not parochial or appealing to an imagined primordial past; nor is it an expression of elitist, inauthentic identities that are disconnected from grassroots realities.107 Rather, these discourses emerge from ‘actual, traceable shared genealogies, histories and art forms that cross thousands of kilometres of ocean’108—understandings, for example, that the kaveinga (star path) that guided ancient Tongan travellers was also the kavenga of the Tikopians (in present-day Solomon Islands),109 or that contemporary international relations between Samoa, Tonga, and Fiji are shaped by the intersecting genealogies and discourses of their political leaders.110

D. Expanding Social Movements

While terms such as ‘the Melanesian Way’,111 ‘the Pacific Way’,112 and ‘the sea of islands’ have been used in diverse ways, today they are frequently invoked to foster anti-hegemonic dialogue and to enact Pacific futurities, coalescing around key people, nongovernment organisations, and projects. For instance, the Youngsolwara, the Melanesian Indigenous Land Defence Alliance, the Reweaving the Ecological Mat project, and the ‘We Bleed Black and Red’ campaign for West Papua are all widely regarded as doing things in ‘a Pacific Way’.113 The racialised term ‘Melanesia’ has now been appropriated by Melanesians, providing the basis for a common regional identity, including via the Melanesian Spearhead Group.114 The Pacific Islands Forum has similarly mobilised the idea of ‘the Blue Pacific’ to assert the united voice of an oceanic continent, as against the economically larger and politically more powerful states around the Pacific Rim.115

These expressions of unity do not obscure difference but foreground it—Kabutaulaka finds that contemporary Melanesianism is a celebration of ‘diversity as a source of strength’,116 while Teaiwa argues that regionalism is borne of struggle and a commitment to holding Oceania’s diversity together, to ‘seeing things with new or many eyes’, ‘in multiscalar, multidimensional ways’.117 When five Micronesian countries announced their departure from the Forum in early 2021, it was not, as some commentators in the Global North suggested, because ‘fragile’ regionalism was trumped by ‘diversity’. Rather, as Micronesian scholars Katerina Teaiwa, Vincente Diaz and Julian Aguon emphasise, it was because they had formed the view that the shared principles of kinship and trust that have sustained the Forum, and importantly, ensured its success in facing military, economic, and environmental threats, are currently being disregarded.118

Inherent in all of these movements is an understanding and reworking of the racialised, gendered, and spatialised discourses of colonial expansion and neoliberal development; and an appreciation that what may initially appear to be a local struggle is in fact a global one. During the height of the ‘arc of instability’ discourse, hyperbolic analyses of ‘Africanisation’, ‘Carribeanisation’, and ‘Balkanisation’ were employed by some commentators. As Teresia Teaiwa demonstrated, such framings are problematic not only because they are so ‘global’ and generalised that they obscure enormous variation in historical, cultural, demographic, and material contexts, but because they actually do very little to expose vital global connections.119

Pacific Islanders seeking to contest mainstream development discourses and envision new ones emphasise global entanglements and embrace ‘a Pacific-centred internationalism’.120 Thus Marshallese poet and educator Kathy Jetnil-Kijiner and Inuk writer Aka Niviâna collaborate as ‘sisters of ocean and ice’ to expose the relationship between ice melt, sea level rise, and differentiated histories of occupation, militarism, and development.121 James Bhagwan moves readily between reflections on Covid-19 and the implications for development in the Pacific, to Black Lives Matter, and to the structural racism and discrimination experienced by West Papuans at the hands of Indonesian authorities.122 While amplified and energised by the expansion of social media, these contemporary solidarities also emerge from long traditions of collaboration between Indigenous Australian, Caribbean, African American, and Pacific activists.123

The insistence that knowledge-making has a location124 emerges from a concern not just for the region, but for the planet. It is grounded in the deep conviction that Pacific peoples hold at least some of the solutions humanity will need if it is to survive the intersecting crises wrought by the dominant models of development. Thus the editors of a Reweaving the Ecological Mat publication emphasise that scientific and technical expertise and money alone cannot solve the ecological crisis facing the world, and that the contributions of Indigenous and faith-based ecological frameworks are essential.125 As Katerina Teaiwa puts it, ‘many of us know that we also have something to share—other than fish and minerals—and that global humanity can learn from our historical experiences and customary practices’.126

IV. Conclusion

Colonial expansion in the Pacific was underpinned by narratives of ‘small places’ that now reverberate in development discourse in multiple ways. Historically, colonising powers represented the Pacific Islands and the people who inhabit them as ‘poor’, ‘underdeveloped’, ‘disorderly’, ‘lawless’, and in need of ‘civilising’ interventions. These discourses have been crucial to the production of the authority of colonising powers and to the subsequent and varied reproduction of the economic, legal, and political regimes of donor countries, development banks, and international nongovernment organisations. These processes are clear when we look to the state-building efforts of the twentieth century which emerge from and reproduce an enduring, racialised geography of Melanesia as particularly violent and disorderly; in the ongoing interest in, or possibly even obsession with, ‘reforming’ customary land; and in contemporary policy discourses regarding gender inequality in the region.

Pacific activists, artists, leaders, academics, theologians, and youth complicate these long-standing discourses, moving away from imperial tropes and ‘re-storying’ local and regional forms of development that address the social, political, economic, and ecological challenges facing communities. These movements articulate new ways of understanding concepts and practices of both law and development. They start with the kinship shared by people and the landscapes, seascapes, and skyscapes to which they belong; prioritise emplaced knowledges, languages, and practices; and are expansive and inclusive, linking social, economic, political, and ecological struggles through time and space, advocating care for the cosmos in its entirety. They develop new ideals and directions that embrace and foreground the many intersections between people and place.

Given that economic experts and policymakers from Australia, Japan, the United States, and other metropoles dominate the funding flows of development, our efforts in this chapter to underscore Indigenous relationships to the land, ocean, and to each other, and to foreground the work of Pacific people and their networks, are not naïve or trivial. In aid and development practices as well as tourism, Pacific places are often reduced to a case study or object of analysis, and Pacific people are relegated to the role of bystander or part of the scenery. In scholarship, the work of Pacific people is regularly overlooked or marginalised while scholars from and in the Global North are centred. Teresia Teaiwa and Claire Slatter have observed that feminist security studies has a tendency to reproduce the Pacific Islands, and Pacific Islander feminists, as geopolitically marginal to the field, and this could be said of much scholarship.127 Scholars and practitioners claiming a concern with social and environmental justice for the communities of Oceania must take seriously the Indigenous-led work occurring across the region and the globe, including climate change activism, faith-based regionalism, and the work of youth organisations and women’s movements. Paying attention to the stories of elders and women from rural communities and heeding the calls for social justice by artists, diplomats, and religious leaders can help us appreciate the ecological, legal, political, historical, and spiritual significance of land and the ocean. Moreover, these efforts—all of which involve extensive, difficult, and reciprocal forms of dialogue—can and do enhance collaborations of many kinds.

Such collaborations require more than the ‘fly in and fly out’ approach of many development experts, or the extraction of information from archives in London or Auckland by scholars disconnected from the peoples and places those archives concern. We advocate long-term engagements with the many thousands of people who are not confined to ‘small’ islands but building transoceanic movements in a multitude of ways—as Hau’ofa so famously reminded us, Oceania is vast, with its peoples living, singing, studying, labouring, and organising across the globe. We also insist on acknowledgement of Pacific cultural protocols that require a willingness to wait for people and information to find their way to us. Enriching, complicating, decolonising, and indigenising the worldmaking practices of development require a preparedness to resist at least some of the demands of our institutions—whether universities or international financial institutions—that emphasise the ruthlessly efficient extraction of information from Pacific communities. All of this is essential if there is to be any possibility that Oceanic people and communities may engage with their interlocutors not as subjects, but as collaborators.

How might we contribute to ongoing attempts to reweave the narrative of development in Oceania? In addition to supporting the social movements mentioned above, we can enrich our research and policy agendas by citing and seriously engaging with Indigenous authors, development practitioners, jurists, organisers, and many others. We can rethink and reshape the deficit language of development in Oceania by insisting on the genuine (paid!) inclusion of a diverse range of constituents who are not normally consulted for their social, economic, and legal expertise. Pacific voices have yet to receive the place they deserve not only in the practice of development, but in critical debates among scholars and activists regarding the rule of law, the concepts and projects of development, and their associated and interrelated worldmaking practices. Pacific peoples themselves are reminding the world that profoundly located and simultaneously transoceanic solidarities are crucial to the flourishing of social movements, yet acknowledgement of this is often achingly slow.
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CHAPTER 15

International Law, Development, and the Making of a Chinese Model

Kangle Zhang

China is a distinct actor in the broad field of international (law and) development. It is the second-largest economy in the world today after some recent decades of miraculous growth.1 The clear decline in income poverty in China contrasts dramatically with the rest of the world where the percentage of people living below the poverty line has barely declined over the past thirty years.2 It is also a state that is familiar with colonial exploitation, war, and violence.3 China is as well a late comer to the modern international economic system. Its accession to the World Trade Organization (WTO) and the General Agreement on Tariffs and Trade took place only in December 2001, though it integrated into the world economy rapidly and became the second-largest exporter in 2009. More recently, Chinese state-led international investment within the framework of the Belt and Road Initiative (BRI) have attracted much attention.4

This chapter examines the ways in which the meeting of international law and the development project made possible what could be broadly termed the Chinese model of development. The chapter first describes the Chinese model and then examines the making of this model. International law and the development project prescribe and validate norms of (economic) governance, shaping societal arrangements,5 through legal concepts, orthodox ideas of development, and an enveloping and penetrative global economic structure that normalises unequal relationships of the past. This has not only facilitated development projects led by Western, former colonising, states, but has also, more recently, had the effect of facilitating the implementation of a Chinese model of development in many parts of the globe. The chapter then sheds some thoughts on the repercussions of this process of making by reflecting on some experiences and emotions involved in the (making of) a Chinese model.

This chapter is necessarily historical, that it revisits some events, experiences, and emotions in and about China since the establishment of the People’s Republic of China (PRC) in 1949. Notably, some of these are intrinsically linked to the pre-1949 history. The analysis is also informed by post-colonial studies—in particular its variation in the genre of critical international law—which diagnoses a specific mode of development being prescribed by the North to the South, with the effect of shaping domestic institutions in the South.6

Two important preliminary caveats are necessary. First, it must be made clear that the story that is unfolded in this chapter does not seek to offer an authoritative historiography of China and development. It is thus not empirical, nor is it a close reading of Chinese economic development. Instead, the chapter accounts for the Chinese model as an instantiation of the worldmaking practice of international law. Such an exploration is generally missing in the existing literature on China, and is much needed. Second, this chapter does not suggest that the Chinese model of international development is particularly unique. On the contrary, the chapter questions the notion of ‘Chinese characteristics ascribed to the model’. In my view, China (and the Chinese model of development) is like many other actors, (continually) being shaped by the meeting of international law and the development project.

I. A Chinese Model

A. China and Development: a Brief History

‘China’s rejuvenation’ is a slogan powerfully and repeatedly adopted by the Chinese Communist Party.7 And much of the ambition in revitalising the nation with its ancient culture and historical power significance is rooted in a proud patriotism and the unsettled sense of humiliation as a result of the colonial history in mostly the nineteenth and twentieth centuries. During this period, the colonial powers forced their way into China, occupied parts of the land, and took significant amounts of assets in the forms of war indemnity. An episode of particular significance is the opium war which Britain waged in order to balance its trade deficit by forcing opium into China. The war was fought with swords against guns, and after being severely defeated, China signed the Treaty of Nanking, Hong Kong was ‘leased’ to Britain and China gave up the right to set its own tariffs.8 Decades of war and exploitation in the colonised age motivated the pursuit of self-rule in China. Indeed, the notion of self-rule is at the core of the slogan, ‘China’s rejuvenation’. Since the establishment of the PRC in 1949, the notion has been closely embraced.

Compared to other newly independent states which also suffered from centuries of colonialisation, the PRC did not need to deal much with colonial powers nor an internal social (and racial) structure that was created to serve the colonial powers, but rather a dire domestic economy. The long war against Japanese invasion,9 and the continuing civil war had brought the nation to the edge of complete economic collapse. Ideological debates, especially relating to China’s connection to the Communist bloc, and other social issues including ethnic identity, seemed much less significant in the face of the economic situation. The notion of self-rule, one that internally authorises the governing authority and externally rejects arrangements that are to the disadvantage of China, was useful in this particular context and in particular in pursuing the goal of industrialisation—by for example allocating most of the available resources and work forces to the heavy industry. A centrally planned economy on a socialist model was created. The structure of the financial system perhaps best exemplifies this system of plan and control. A unified monetary system was created, guaranteeing the value of the currency. The entire financial system consisted of one single bank, the People’s Bank of China, which lent in accordance with government policy.

The state-led development model made substantive progress during the period of the First Five-Year Plan (1953–7). China embraced the Soviet economic model which emphasised industrial development, and received useful support from the Soviet side during this early phase of the Cold War. These economic advancements were however quickly reversed with the economic disaster of the Great Leap Forward in the late 1950s and early 1960s, and the following Cultural Revolution leading to a devastating period of political and economic turmoil.

As much as the Chinese economy was in retrogress from the end of the 1950s to the mid-1970s, its technological development continued. China is commonly viewed to be approaching technological development through a political lens, that—as Rush Doshi, director of the Brookings China strategy, argues in front of a US Senate Committee—‘technological advancement has long been seen [by China] as a means to achieving “wealth and power” ’.10 This understanding of geopolitics being at the forefront of technological advancement has its merits. With the first nuclear weapons test taking place in 1964, and the first hydrogen bomb test in 1967, the development of a nuclear deterrent capability provided military backing to later Chinese endeavours both domestically and internationally.

Starting from 1978, with the policy of ‘Reform and Opening’ being put forward, major economic reforms began to be implemented. These reforms were geared towards an economic system that internally leaves more space to private entities and individual initiatives—by for example incentivising economic participants and strengthening the authority of economic decision makers (in turn weakening the authority of party officials)—and externally gradually integrating into the global market by inviting foreign investment and encouraging trade liberalisation. Various significant moves have taken place since 1978, including the establishment of the four coastal special economic zones (where foreign investment receives special treatment) in 1979; the embracement of a ‘socialist market economy’ by the 14th National Congress in 1992; the efforts stimulating the economy in the aftermath of the 2008 Global Financial Crisis; and most recently the BRI that has been in place since 2013.

Generally speaking, the period since 1978 has witnessed a major institutional change in China. Market freedom, despite continuing state involvement—has been embraced in the economic domain. In the financial system, for example, there has been an evolution from a state-owned banking system to an increasingly market-based system of commercial banks and emerging securities markets.11 This has also been a period of domestic economic growth, such that by 2006 China’s financial assets grew to US$8.1 trillion, greater in absolute terms than all countries but the United States (US). This is also a period of international integration, as previously introduced, during which China joins the WTO, for example. By the same point, China has become the largest emerging economy in terms of capital inflow and outflow.12 Indeed, the savings of Chinese households and official and institutional investments into the US securities market is blamed for creating a ‘global savings glut’ which then led to the low interest rates in the years leading to the 2008 mortgage crisis.13 By the end of 2016, China had amassed foreign exchange reserves of US$3.01 trillion.

B. State Involvement in Economic Development

Summarising the foregoing, Chinese economic development could be broadly periodised into two phases. From 1949 to 1978, much of the effort to promote development rejected the international economic system, and state control was so pervasive that private market activities at a larger scale generally disappeared. Since 1978, marketisation efforts have promoted the private sector and China has increasingly benefited from being a part of the international economy.

The Chinese state has been actively involved in both phases. In the first phase, the state’s role is easy to understand. In the second phase, despite measures of marketisation, the state persistently takes a leading role in pursuing development goals. State involvement usually takes the form of government policy documents, for example periodic development plans and guidance to specific industries. These policy documents are often of binding nature. That is to say, the policy documents have a regulatory effect, and they function together with the statutes and legislations in the quickly evolving civil law system, facilitating business transactions, and economic activities. Additionally, the policy documents have economically stimulating effects. For example, the development plans specify the segments of the economy where resources will be allocated to, and send signals to market participants.

Examples of state-involvement in post-1978 economic development are abundant. In the banking sector, the government-directed spending function of the four state-owned commercial banks was only terminated in 1994, when the four banks were commercialised, and three policy banks were established to take over these functions. Much of the financing by the policy banks has little regard for financial viability, but rather is driven by government policy objectives. Another example is the creation of equity markets, which was not market-driven but instead mostly ‘to raise capital for state-owned enterprises and reduce pressure on the banks to provide more credit’.14 The creation of non-performing loans (NPLs) in the Chinese banking system is another good example of state-focused involvement in the economy. Over the years from the end of 1970s to the beginning of 1990s, the big four (at the time state-owned) Chinese commercial banks accumulated a significant number of loans. Many of these were non-performing, for they were used to fund government projects and state-owned enterprises, thus had been extended without much consideration for the financial viability of the loans. These loans were left on the balance sheets of the banks after the commercialisation of the four in 1994,15 hugely crippling the banks’ future profitability. In order to deal with these NPLs, the state created four asset management companies (AMCs), and the AMCs disposed CNY 1.4 trillion of the NPLs they bought from the Big Four by borrowing from the central bank and issuing AMC bonds with a ten-year fixed term. Effectively, the asset management companies transferred the NPLs off the bank balance sheets in exchange for low yield bonds and the injection of new capital into the banks. And when the bonds issued to the four banks by the AMC were due, the state stepped in and extended the maturity dates of the bonds, guaranteeing the liquidity in the banking sector by continuing the state’s support to the NPLs.

C. Embracing the Liberal International Economic Order

The external aspect of the Chinese model of development—the Chinese involvement in global economy—displays a combination of state involvement in pursuing development goals and economic benefits, and an embrace of international economic rules. This observation is made on the following bases.

First, China actively embraces the liberal international economic order. As it was a late comer to the global trade system, China’s accession into the WTO was required to be accompanied by a series of reform efforts. These efforts generally sought to increase transparency, impartial administration of law, non-intervention, reducing protectionism and other obligations within the world trade system. An example is the creation of the China Banking Regulatory Commission in 2003 (as one of the measures to fulfil the commitment of opening up the banking market by the end of 2006), which was authorised as an independent industry watchdog. This was an improvement from the former system where the People’s Bank of China had been both the industry regulator and a shareholder in major banks and other financial institutions.

The embrace of liberal international economic order also had a domestic aspect, in that much domestic market liberalisation took place through changes in domestic law. For example, in order to offer a stable (and predictable) set of rules for economic development, the Chinese private law system has over the years moved towards better protections of property rights and private involvement in the economic and financial system. The 2005 Revision of the Company Law of the PRC added rights for minority shareholders and introduced derivative suits, and then, in 2007, investors suits for different types of corporate and security fraud started. The 2013 amendment to Chinese Corporate Law has reduced restrictions and requirements on company establishment, making it easier for entrepreneurs and small businesses to enter into market competition.16 It is considered an example of the Chinese legal system seeking to better promote economic and financial reform. Other liberalisation measures include the gradual relaxing of deposit rates and the loosening of control over inward foreign investment in Chinese capital markets.

Second, the Chinese state is actively involved in Chinese company’s dealings in the international economy. Recent examples include the projects carried out under the framework of the BRI, where Chinese commercial banks and policy banks are actively behind many infrastructure projects.17 These projects (and others including the international activities of Chinese state-owned enterprises and sovereign wealth fund) have attracted much attention and critique. Though notably, state involvement is perhaps one of the most universal legal features of global economy—most states engage in the international economic activities to some degree.

In China’s embrace of the liberal economic order, state control has been hugely beneficial. In the words of Ha-Joon Chang, the element of state control in China’s integration into the global economy marks it a ‘strategic integration’.18 An example is the arrangements around Chinese current and capital accounts. China has liberalised the current account, thus businesses in China can freely exchange RMB for foreign currencies for business transactions. And the capital account is under control, in that China welcomes inbound foreign direct investment (FDI) in various industries, and generally restricts non-FDI capital inflows by subjecting such inflows to a review mechanism and restricts capital outflow from China.19 Such a system has attracted foreign investment and to a great extent restricted Chinese companies from investing abroad or from inward portfolio investments such as in equities, loans, currencies. These factors contribute greatly to the current trade surplus and abundant foreign currency reserve, as well as to the growing experience in corporate management in China.

Third, and perhaps most importantly, China actively promotes an instrumental use of private law in shaping an international economic order that is to its preference. Many of the infrastructure projects under the framework of the BRI is constituted by legal contractual relationships. Adding to which, China makes use of international institutions in furthering these private-law-underpinned projects. An example is the establishment of the Asian Infrastructure Investment Bank (AIIB). The projects carried out in the framework of the BRI not only allocates resources globally through legal means, but also provides public goods to countries that are in dire need of infrastructure projects. Aside from the BRI projects, China is also involved in the international debt market, a market that builds on contractual relationships. While China is growing as a creditor, it has also provided significant debt relief at times.

II. The Making of a Chinese Model

Some international lawyers in the critical genre have insightfully argued that ‘rather than international law being a creation of the state, making the state is an ongoing project of international law’.20 The making of a Chinese model of development is a good example of international law shaping both the internal societal arrangements and the international dealings of a specific country. These are achieved through legal concepts, distinctions, and practices. And the development project could be approached as a concentrated example of the practices of international law making this Chinese model.

A. International Law

Sovereignty is a key concept in making the Chinese model. At the conceptual level, this concept is at the core of the mindset of Chinese international lawyers. International law is understood as a logical necessity that serves the interactions of equal sovereignties,21 and the law is understood in a positivist sense as ‘strictly reduced to that which was allowed to be validly enacted and recognized [by sovereign state actors] as law’.22 In contemporary Chinese treatises and among Chinese international lawyers, public international law is understood to combine the ideas of absolute internal authority and external legal equality. In this approach, the notion of sovereignty enables the strong domestic control of resources, the ability to collectively gear towards industrialisation and to set up priorities in production, and the assertion of jurisdictional authority against other claims and practices.23 This strong concept of sovereignty also underpins the practices of a Chinese authority internationally. While many of the former colonies in the second half of the twentieth century grew to be economically dependent on the Western states (after gaining political dependence),24 as they were forced to ‘perform within a particular international economic system’, one in which they were not only ‘conditioned to the position of producers’ but also structurally dependent on the Western states,25 an absolute idea of sovereignty supported China’s break from external dependence. Various odious debts and other territorial claims were rejected when the new government was founded in 1949, and China pushed for domestic industrialisation before seeking to (strategically) integrate into the global economy.

The legal concept of property works closely with sovereignty in making the Chinese model. This is perhaps most evident in the post-1978 era, where domestically the state actively promoted the protection of private property in the market domain. What is particularly significant of this legal concept is its penetration to a broader social rationality, one that forms a specific mode of governance. Within this mode of governance, the subjects are assumed to be private owners and thus responsible for their own well-being—individual sovereigns if we are to adopt the (European) language of international law.26 These subjects, as citizens, are expected to behave in specific ways, as rational profit maximisers. And from there the social organisation is built on a distinct logic of competition and gains, where both the initial distribution of that property and the distributive outcome of social production are largely left out of discussions (and contestations).

The broader structure of international economic law which internationalises the protection of private property also offers a useful framework for China. The relatively new regime of international investment law, as explained in Sornarajah’s useful account,27 trade law and other legal settings around corporations,28 tax, and more broadly capital, provide the global legal infrastructure for international economic activities. And China has instrumentalised this infrastructure in pursuing economic interests globally. The recent BRI infrastructure projects are good examples of China making use of transnational legal infrastructures which have in their roots the protection of private property (and contractual commitments). This system of international economic law has enabled a somewhat systemic role of China in the global economy, with Chinese investment and debt intertwined in all the major economies. For example, in 2008 after the collapse of the Lehman Brothers, much effort on the part of US Treasury Secretary Hank Paulson was put into convincing ‘Chinese banks not to flee money market funds’.29 This was because capital from Chinese banks were a major component on the liability side of US financial institutions. At a time in which capital is fleeing the US financial institutions and causing major illiquidity in the market, the US Treasury Secretary needed to make sure that this significant component would not flee the UN financial market and worsen the crisis.

Sovereignty and property are two key legal concepts (among others) in the making of a Chinese model. Perhaps it is also necessary to mention two related distinctions that are intrinsic to positivist international law. I suggest that these two play a role in how a Chinese model is generally understood, and these understandings are problematic in their own ways. First, international law builds a dichotomy of domestic and international. A Chinese model is commonly viewed to be driven by a distinct state actor in its domestic development plans and its international endeavours. In other words, by speaking of a Chinese model, it seemingly suggests something that is domestic, with some international aspects when the domestic reaches out. While this is perhaps descriptively accurate, the dichotomy fails to recognise the extent to which a broader international (legal) structure—of sovereignty and property as I account for above—is enabling this Chinese model and underpinning most aspects of our everyday being.30 Second, the state–market distinction is somewhat fundamental in orthodox legal thinking. Debates on the international economic order, domestic societal organisation, development, and globalisation seem to hinge on an idea of a continuum of governmental intervention into the market. In other words, oppositional categories—of government and market, public and private—are assumed. And this distinction informs an understanding of the Chinese model as idiosyncratic, because of the assumption that is made that the Chinese economy is effectively run by (and therefore not separate from) the Chinese state. This idea not only neglects the abstractness and indeterminacy within the categories of state and market,31 but also (and more practically) fail to recognise the Chinese model as one of many ways that market institutions could be organised.

B. The Development Project

China’s particular place in relation to the project of international development could perhaps be best illustrated by situating it among other Southern states and their development endeavours. Following the wave of decolonisation, state-led development efforts in the South sought to catch up with their Northern peers.32 Plan-driven and economically high-achieving states emerged in East and South East Asia after the Second World War, including Japan, Singapore, South Korea, and Thailand.33 The Latin American region also experienced strong economic achievements.34 These were accompanied by the US-led development policies that sought to promote liberal democracies and economic development by modernising the legal systems and by institutionally integrating the Southern states into the global economic system. At the same period in China, aside from the initial endeavours in the first few years of the new government, political, and economic turmoil prevailed. Some achievements in China during this period include the progress made in heavy industry and in nuclear technology. And most significantly, China pursued economic independence and largely disconnected with the international economic arrangements structured by the Northern states.

The general rejection of the international economic system in at least the first two and half decades of the newly established PRC played to China’s benefit. While most governments in the South faced debt crisis in the 1970s and 1980s, China was only starting to open up to the global economy. Where the governments in the Global South were generally buying into the prescription of the Washington Consensus,35 abiding to the conditionality clauses of the major international economic institutions,36 retreating from direct participation in the economy, carrying out administrative actions, and seeking to guarantee market operations by ‘making the price right’,37 China was free from the preferences of international economic institutions and independent from the production and consumption system of the North. When the Global South embraced the World Bank’s diagnosis of the government taking only a complementary role in supporting market operations at the beginning of the 1990s,38 state control persisted as a key element in the Chinese model. This element entrenched in the Chinese economic system in the post 1990s era. On one hand, China is actively trying to provide a good business climate in which private capital can flourish. And notably this is, to an extent, in accordance with the global ‘post-Washington consensus’ where ‘a more flexible relationship between the public and private sectors and the decentralization of state development’ is promoted.39 On the other hand, state involvement in the private industry and broader plan and control continued. Restrictions on international capital flows, the controlled capital account arrangements as accounted above, and other regulatory efforts, have usefully guaranteed a stable domestic financial market in China. The much-expected political liberalisation, to follow economic liberalisation after China joined the WTO, did not take place. And the state maintained an active role in domestic economy.

China’s position over more than half a century of the development project is one that audaciously rejects the trapping of the new imperial international economic order.40 The development project which has trapped the newly independent Southern countries in recurring cycles of debt and dependency is well documented in the post-colonial studies and critical international law literatures. These literatures have usefully demonstrated the imperialising nature and effect of the development project by pointing out, for example, the colonial roots of the development project;41 the pervasiveness of the project in general discussions of human life and material needs;42 the ways it is used for justifying a specific mode of social being, setting the Global North (and its routes of development) as the goals for the Global South,43 erasing the natural mode of being in the South by restructuring the state internally,44 opening space for Northern intervention into the South,45 and more generally integrating the South into a system in which they are vulnerable to the resilient old economic order;46 and the potential of development project leading to further sufferings globally.47 In a way, China gained economic development by rejecting international legal arrangements that could potentially place China at a structurally vulnerable position.

As much as China has managed to escape from the debt trapping in the 1970s and 1980s, China is inevitably in a structurally biased system. On one hand, China lives (and thrives) by the rules of the international legal system, a system that entrenches power positions of the past. Despite the early decades of withdrawing from the Western-driven international economic system, China eventually joined global economic activities. On the other hand, the economic achievements in China during the past few decades have equipped China with more influence and power, both in transnational economic dealings and in the shaping of international legal norms and rules.

The norms of (economic) development, which are embedded in the development projects prescribed by the international economic institutions in the second half of the twentieth century, have also lent useful ideas to the making of a Chinese mode of development. That is to say, while China successfully rejects the trapping of the unequal relationship in the international economic order, China makes full use of elements in that order that are of benefit to its economic development. For example, the rationale behind the development project is that the stage of a country’s development explains the differences internationally, and that it follows from this that modernisation projects are necessary and the underdeveloped ought to learn from their Northern peers. This rationale is actively embraced in domestic Chinese development narratives. The ‘rule of law as development’ as a later variant of the development project,48 with a positivist conception of the rule of law and its relationship to development, is actively celebrated in China. Informed by this notion, China has been active in practicing legal transplantation, in particular in the private law field. For example, the 2013 Corporate Law modification has borrowed significantly from the legal regimes of the United States and the EU.49 Furthermore, much of the domestic aspects of China’s embrace of the liberal international economic order finds its roots in the development project, which praises market competition, freedom of contract, and the protection of private property. As this chapter has explained, the Chinese legal system has actively embraced measures protecting private property and encouraging private involvement in the economy. It is possible to observe that many of the Chinese-led international development endeavours are underpinned by the same concepts which have long constituted the development project as it has been envisioned by the World Bank, for example. Big infrastructure projects reminiscent of those funded by the bank in the 1950s and 1960s, ports and oil pipelines are under construction in the framework of the BRI. And these projects are carried out with the idea of further integrating these regions into the global economy (through for example better transportation facilities). As much as these projects establish useful infrastructures in these regions, the extent to which the local governments are in debt as a result of these projects raises doubts over the effects of these projects in promoting local development. In a way, unequal relationships of the past are embedded in the contemporary international economy, and as China has become an economically influential nation, it is also benefitting from this unequal system of economic order.

III. Concluding Remarks

After Covid-19 spread internationally in 2020, for some time Chinese nationals travelling back to China were required to be in mandatory quarantine for two weeks. The international travellers were each guided to a hotel room, where some basic supplies were provided. When this all started, some arrangements were understandably chaotic. And a short video of a Chinese person claiming ‘the right to bottled water as a human right’ went viral on Chinese social media. In the video, over a half-closed door—those under quarantine were not allowed to leave the room—someone who claims to be a student returning from the USA was arguing with the medical staff, shouting that the boiled water in the thermos flask in the room was undrinkable in her opinion, and the staff at the hotel violated her human right of purchasing bottled water online—they would not deliver the bottled water to her room.

This episode is of particular interest to me, for it usefully reflects the tensions in Chinese society today. In my account, the tensions are largely the result of the Chinese model of development in practice. The language of human rights, despite its politicisation, has found its way into Chinese daily lives. Yet many such claims are made without being seriously dealt with, for what these claims entail in terms of obligations on the Chinese state and individuals carrying out regulatory policies remains unclear. The staff in the quarantine hotel would find the claims of the student that her rights had been violated quite foreign and somewhat empty to say the least. After all, the staff at the hotel are authorised to enact domestic regulatory requirements, not any norm or stipulation of human rights law. Equally fascinating is the specific claim in this episode, for a guarantee of the right to shop for bottled water online and having these delivered to the doorstep. The idea of a right to consume is an uneasy hybrid—it draws both on the language of human rights and also the liberal notion of free choice, which presupposes a capitalist economic context. Indeed, many of the debates on social issues in China circulate around consumption, competition, and economic outcomes. The Chinese model of development today tends to first consolidate state control and then orient towards the promotion of economic growth. The success of the Chinese model is generally narrated by the need to justify a system of governance through reference to its economic achievements.

This is a small episode that nonetheless illustrates how the Chinese model is experienced in this day and age. State involvement is witnessed in most aspects of social life, and often with the ambition of promoting social welfare as well as economic wellbeing. In this particular episode, the staff at the hotel had the sole mission of controlling the spread of the virus in China and of working for the benefit of the people. Meanwhile, individuals that benefited from the Chinese economic success and had the opportunities to study abroad are in China employing the hybrid language of human rights and liberal economic values. The tension between collectivism and individualism, between the quintessential role of the state in that model and the state as the target of critique for those benefiting from the model, marks the Chinese model that many seek to understand and often end up capturing only the ways in which the model might differ from other models. As the making of a Chinese model instantiates the worldmaking practices of international law, the events and emotions involved in this Chinese model offer exposés of how international law (and the development project) is experienced in our global times. This is the Chinese model that we live in, and the Chinese model that is made by international law.
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Chapter 16

EU-Led Development

From Colonial Enterprise to Coaxial Policy Instrument

Gamze Erdem Türkellİ

Today, the international development agenda, buttressed by legal agreements and arrangements around development cooperation, investment facilitation, and trade liberalisation, continues to be shaped and implemented by the economically and politically more powerful actors and institutions. As one of these powerful actors, the European Union undertakes its development action in ways that befit and benefit its policy preferences. The EU continues to be the ‘world’s biggest development donor’ of development aid, when its member states’ efforts are combined with those of EU institutions.1 It is also a global player as a common market and a trade bloc, with substantial impact on how global commercial activities and trade flows are regulated. As one of the wealthiest geographies in the world, the EU supports investments in developing countries through the European Investment Bank (EIB) as well as through the development finance institutions of its member states.

The ‘neoliberal’ quality of EU-led development and the ‘technocratic orientation’ of its governance programmes seeking to ‘deepen … market-based reform in aid receiving countries’ has previously been well-documented’.2 In line with the other contributions in this Handbook, this chapter provides a historically contextualised account of the EU as an important institutional actor in the development project and of the EU’s developmental perspective applied outside of its borders. In what follows, this chapter first traces the colonial origins of the then European Economic Community’s (EEC) engagement with the so-called overseas countries and territories (OCTs). The second part examines the use of development as an instrument of foreign and economic policy during the Cold War in the EEC’s immediate geographical proximity as well as in the context of decolonisation. The third part engages with EU-led development today, along the axes of EU-led development aid, trade, and investment policies and their repercussions for developing countries and their peoples. This third part focuses on the three-pronged development cooperation policy based on aid, trade, and investment. The fourth and final part discusses the future of EU-led development.

I. The Colonial Origins of EU-Led ‘Overseas’ Development

The EU’s involvement in ‘overseas’ development, as it was then called, was simultaneous with the adoption of the Rome Treaty establishing the EEC. The incorporation of overseas development concerns into the foundational document of the EEC was in essence the result of the colonial enterprise. Its purposes were twofold. First, it sought to include goods originating from the colonies of the EEC member states within the preferential commercial conditions of the common market. Secondly, it aimed to open up ‘overseas’ markets to products originating from the ‘Common Market’. Led by France, those advocating colonial interests bet on the EEC’s ‘contribution to development assistance [to] serve economic and strategic goals abroad at a time when imperial and colonial ties were becoming looser or less reliable as a result of decolonisation’.3 In fact, having a common market with its colonies as well as its currency closely tied to the Financial Community of Africa (Franc des Colonies Françaises d’Afrique (CFA)) franc, France had made the association of its colonies into the Western European common market a condition of its accession to the EEC.4

A. The Common Market Expanded

Part Four of the Rome Treaty deals with the association of OCTs into the EEC.5 These ‘non-European’ OCTs with ‘special relationships with Belgium, France, Italy and the Netherlands’ were associated to the EEC with the explicit purpose of ‘promotion of economic and social development of [these] countries and territories, and the establishment of close economic relations between them and the Community as a whole’.6 There was a clear goal of also promoting economic exchanges between the then colonies of EEC member states in addition to strengthening their ties to the newly established EEC.7 Article 131 noted that in line with the Preamble, the association with the EEC ‘should firstly permit furthering the interests of the inhabitants of these countries and territories and their prosperity, in a manner that drives them to economic, social and cultural development that they expect’.8 The legal arrangements were given a five-year application period, after which they were to be reassessed and renewed.

Annex IV, which enumerated the countries and territories to which Part Four provisions applied, clearly outlines the colonial underpinnings of why development assistance was deemed an important undertaking in the common market. These countries and territories, unsurprisingly, were the then colonies or territories under the tutelage of France, Belgium, the Netherlands, and Italy.9

B. Trade, Aid, and Investment Entangled

The objectives of the association entailed what may be termed an ‘expanded common market of colonies’ that is attached to the EEC. Accordingly, the Rome Treaty’s commercial provisions applied not only to member state commercial exchanges with the OCTs, but OCTs would also apply the same commercial regime to other EEC member states as they did to the ‘European state with which it has a special relationship’.10 It stands to reason that a community founded on the promise of commerce and trade as vehicles of prosperity and peace also applied, in the first instance, such commercial provisions to their first legalised community policy on development overseas. Consequently, article 133 of the Rome Treaty foresaw that imports from OCTs would be immediately exempted from customs duties when they entered EEC member state markets and that imports of EEC member state products would be progressively exempted from customs taxes when entering the markets in OCTs. A further condition levelled the colonial playing field in so far as the EEC countries competed in the various markets of OCTs. While OCTs were allowed to continue applying customs duties as necessary for their economic development and industrialisation or for fiscal contributions to their budget (article 133(3)), it was noted that ‘any establishment or modification of customs duties on imports originating from the EEC should not give rise to a direct or indirect discrimination between imports from the various member states’, meaning the same tariff regime would have to apply to all EEC member states by all colonies.11

Furthermore, the Rome Treaty permitted investments financed by the EEC as an institution itself. These investments would be additional to investments in OCTs by its member states that at least nominally sought the progressive development of these countries and territories.12 The first Convention of Association with the OCTs annexed to the Rome Treaty established the precursor to the future EU development aid mechanisms, particularly the European Development Fund (EDF): a Development Fund for OCTs to be managed by the then newly created Commission.13 The Commission would accept applications for financing of ‘social and economic projects’ from ‘responsible authorities of OCTs … in agreement with local authorities or with the representation of the population of relevant countries or territories’.14 In disbursing development ‘aid’ from the EDF, the EEC had a particular interest in financing hospitals, educational, or technical research institutions, and professional training as well as economic investments through concrete projects.15 The focus of the Convention on project-based development was in line with the practice of other development institutions at the time, such as the World Bank.16 Although the 1957 agreement had stipulated that the funds from the EDF would be sought by the administrations of OCTs based on their needs, the practice was opposite of what the agreement stipulated. In reality, it was not the OCTs themselves but the staff of the EEC Directorate General (DG) for OCTs (DG VIII) that planned and proposed industrialisation projects (seen as the quintessential path to economic development) because of their belief that ‘it would be too time consuming to wait for African governments to request assistance with industrialisation projects’.17

The Rome Treaty required open competition in procurement based on equal conditions to all natural and legal persons from the EEC alongside the OCTs for EEC-financed investments.18 The surge in investments on OCT industrialisation would also create economic benefits and market opportunities for European companies. The opening up of developing country procurement markets to purchases from developed countries on equal footing after decolonisation was conceptually linked to formal tied aid practices that made aid delivery contingent upon purchasing goods and services from the donor country19 as well as the continuing practices of informally tied aid.20 The Rome Treaty gave a preferential right of settlement to companies from the EEC in the OCTs.21 This was in line with the then French practice of giving French firms such preferential access to establish themselves in the colonies. Coupled with top-down industrialisation projects planned by the EEC Commission, the preferential right of settlement and preferential procurement for EEC companies further constrained the policy space available to OCTs.22 These investment and procurement opportunities would continue to be exploited by European companies also after decolonisation, even after some newly independent African countries decided to follow import-substitution development strategies in the 1960s. These early iterations of foreign direct investment (FDI) allowed European companies to establish production facilities in a former colony, benefiting from trade protectionism accompanying import substitution that allowed them near exclusive access to that country’s market. One striking example was Berliet, a French company, which secured a contract to produce buses and trucks in Senegal with a 90% domestic market share guarantee as well as export restrictions on comparable products.23

The Commission of the EEC and the EEC’s member states Belgium, France, Germany, Italy, and the Netherlands also became a part of the Development Assistance Group (DAG) which later became the Development Assistance Committee (DAC) of the then Organisation for European Economic Co-operation (OEEC) (the future Organisation for Economic Co-operation and Development (OECD)).24 The OEEC, which had been established in the wake of the Second World War in 1948 eponymously with the Bretton Woods structures to execute the US Marshall Plan (European Recovery Program) in Western Europe,25 considered that colonies in sub-Saharan Africa (nominally called overseas territories) could be instrumentalised for their production capacity,26 to ‘contribut[e] to the defence of the free world’.27 The mandate of the DAC, like its predecessor, was to act as a consultative body in structuring development cooperation with third countries.28 In this way, the EEC’s institutional architecture alongside its member states became integrally involved in the global governance of development cooperation, particularly with respect to official development assistance (ODA), including what can be defined, counted, and reported as ODA. Today, the EU as an organisation as well as twenty of its member states count among the thirty members of the OECD DAC.29

C. The Ghost of Colonialisms Past

The OCTs listed in the Rome Treaty in 1957 have long become independent. Yet, the term OCT remains legally meaningful in EU-led development policy. OCTs refer to those territories that are constitutionally dependencies of EU member states, deemed ‘non-European countries and territories which have special relations’ with (upon the withdrawal of the United Kingdom from the EU) Denmark, France, and the Netherlands.30 These OCTs are associated to the EU not with an international treaty but with the Treaty on the Functioning of the EU (TFEU) on terms determined in an internal decision later passed by the European Council.31 Importantly, the expressed objective of the association of OCTs with the EU rests on developmental and commercial grounds today.32 Accordingly, the nationals of OCTs are European citizens but the territories themselves are not within the EU and thus not subject to EU law. Importing the 1957 template directly, the TFEU adopted in 2009 refers to ‘further[ing] the interests and prosperity of the [OCT] inhabitants … to lead them to the economic, social and cultural development to which they aspire’.33 In the TFEU, the terms of association remain very much in line with the terms applied in 1957 to the then colonies, including with respect to trade and investment facilitation, right of establishment, and procurement,34 but the 2013 EU Council decision on the association of the OCTs with the EU puts an accent on sustainable development, including environmental conservation.35 The imprint of colonial underpinnings of EU-led development are still well alive in the legal discourse and conditions applied to the EU’s economic relationship with countries and territories that are dependencies of its member states. As explored in the following sections, the colonial origins of EU-led development policies have had enduring impacts on the EU’s development relationship with the former colonial territories of its member states that are no longer in a condition of dependency.

II. The Cold War and Development as a Policy Imperative

The reconstruction of Western Europe, which also heavily relied on importing a workforce in the form of gastarbeiters (‘guest workers’) including from developing countries in its periphery,36 was in full swing as the Cold War dominated the Western political landscape and the process of independence swept through EEC member states’ former colonies. These parallel developments had a clear consequence: the EEC’s vision of ‘development’ became motivated as much by political objectives as commercial ones. Consequently, the EEC’s role required balancing the West’s Cold War imperative of keeping Soviet expansion at bay and its member states’ motivations of conserving their ‘special relationships’, including commercial and political ties, with their former colonies and ‘dependencies’. This laid the groundwork for a geographically gradated development framework, which still reigns to this day.

A. The Cold War, a Growing Common Market, and the Immediate Security Axis

The EEC grew to twelve members by the end of the Cold War (accession of Denmark, Ireland, and the UK in 1973, Greece in 1981, and Portugal and Spain in 1986). During the Cold War, the EEC started building links with countries in its immediate proximity that were either formally a part of the Western bloc through membership to the North Atlantic Treaty Organization (NATO) such as Greece and Turkey or those in Eastern Europe that were socialist but nonetheless interested in continued trade relations. Of course, the EEC also forged ties with socialist Yugoslavia under Josip Broz Tito, which was deeply integrated in the Non-Aligned Movement.

The EEC extended association agreements to both Greece and Turkey in the early 1960s which were founded on the promotion of commercial relations while ‘ensur[ing] the accelerated development of the economy of [Greece and Turkey] and the improvement of employment levels and living conditions of [Hellenic and Turkish] people’.37 These agreements included the possibility of giving these two countries full membership down the line.38 The EEC–Turkey agreement stipulated that there would be a preparatory phase where Turkey would seek to develop its economy with the assistance of the EEC.39 In the broader Mediterranean region, ties were forged with Southern European as well as the so-called Maghreb and Mashreq countries. For instance, in the 1960s, trade agreements with Israel and Lebanon were signed. In addition, association agreements remnant of the association agreement with OCTs were signed with Morocco and Tunisia.40

Beyond the association and cooperation agreements with Mediterranean countries, the EEC concluded two trade agreements with the non-aligned Yugoslavia in the late 1960s and early 1970s. The first of these agreements, foreseeing a three-year non-preferential trade relationship based on the most-favoured nation (MFN) status, entered into force in 1970. It was followed by a second agreement in 1973, which included liberalised trade and lowered EEC tariffs for Yugoslav agricultural exports.41 A farther reaching agreement, with the expressed objective of ‘contributing to the economic and social development’ of Yugoslavia, including through cooperation in energy, science and technology, transport and tourism, mutual promotion, and protection of investments as well as continued trade relations based on MFN status was concluded in 1980.42

The EEC also continued to engage commercially with its immediate neighbours in Eastern Europe that were formally part of the Warsaw Pact and of Comecon, as part of its so-called Ostpolitik. Eastern European exports had suffered heavily from the protectionist attitudes of the EEC member states in the agriculture sector after the adoption of the new Common Agriculture Policy (CAP). Yet, these countries continued to need hard currency earnings for economic modernisation projects.43 Some Eastern European countries like Romania and Poland started engaging with the EEC Commission, which had in 1973 acquired the competence to conclude trade deals on behalf of the member states. Their objective was to be included in the EEC’s Generalised Scheme of Preferences (GSP) provided to developing countries.44 The 1970s offered a breakthrough in the form of the Helsinki Accords (1975) and the trade relations developed in the late 1970s with sector-specific accords in steel, textiles, and industrial products.45 Overall, the EEC of nine members ‘moved rapidly to being an inevitable interlocutor and then a viable partner for more rewarding economic relations’ instead of a threat for the Eastern European countries behind the Iron Curtain.46 The EEC’s concern with security and integration within its immediate geography was accompanied by a desire on the part of EEC member states, particularly of France, to retain close links with their former colonies.

B. Newly Independent Countries, Enduring Colonial Practices, and New Conditionalities

Between the time that the Rome Treaty was adopted in 1957 and the terms of the initial Convention of Association of OCTs expired in 1962, the OCTs listed in the treaty had become independent countries. In fact, when the independence wave came in 1960 in the middle of the five-year period of the association agreement, there were diverging views on whether the agreement should remain in place (the French view) or declared null and void (the Dutch view).47 In fact, France sought to ‘propose to the EEC institutions—and persuade them to accept—a conservative, transitional solution [to] permit the countries of the Franc Zone to continue developing, sheltered from the upheavals that would be bound to arise from an immediate revision of the association regime’.48 The association agreement was retained with relatively minor modifications in implementation such as the newly independent states being able to choose whether they wished to be represented vis-à-vis the EEC through an accredited ambassador or through an EEC member country.49

1.Yaoundé Conventions

The first cooperation agreement between the EEC and newly independent former colonies of EEC member states (dubbed the Associated African and Malagasy States) was signed in Yaoundé, Cameroun in 1963. The Yaoundé Convention, like the 1957 association agreement, was principally based on trade and assistance but at least nominally recognised in its Preamble the need to ‘reinforce the economic structure and independence and to promote the industrialisation of associated countries, to prioritise African regional cooperation’ alongside international trade.50 As the EEC made up a free trade area, the preferential tariffs outside of the Common Market as well as practices such as France’s guaranteed prices for the Franc Zone would have to be abandoned, resulting in losses for the associated countries.51 The internal discussions within the EEC were tied to the divergent interests of France and some of the other member states such as the Netherlands and Germany both in compensating for these losses but also fostering a policy that was open to all developing countries beyond the former OCTs.52 The Yaoundé Convention increased the grant budget of EDF for projects in associated countries and also allowed the allocation of comparatively smaller budgets from both the EDF and the EIB for loans to associated countries at concessional rates.53 The EIB was initially founded by the Rome Treaty as an institution to assist the least developed parts of the EEC and the progressive development of the common market. With Yaoundé, it was recruited into the EEC’s overseas development investment mechanism, of which it remains a central actor to this day. In addition to socioeconomic projects as foreseen in 1957, the Yaoundé Convention allowed the provided financial means to be used as technical assistance, trade promotion activities, and product diversification in the economy.54 Yet, the requests of African and Malagasy states for the the continuation of the 1957 trade regime, guaranteed markets, and market opportunities for their agricultural products on an equal footing with European products were not accepted.55

Given that the UK had applied in 1961 to become a member of the EEC and foreseeing that it would eventually join the Community, all the while desiring to retain links with its former colonies, the Yaoundé Convention stipulated that other countries could accede and associate with the EEC.56 Nigeria had already expressed in 1963 its willingness to become associated to the EEC with a preferential trade deal but the resulting Lagos Agreement signed in 1966 expired before being ratified.57 Nonetheless, the model was later adopted for Kenya, Tanzania, and Uganda which became associated to the EEC through the Arusha Agreement in 1969 even before the UK joined the EEC.58 The association agreements, on the demand of these countries, were to be centred on trade preferences on tariffs and did not incorporate development assistance. The Yaoundé Convention was renewed in 1969 based on the same trade rules and with a slightly higher budget for the EDF. On the other hand, development aid under Yaoundé I for technical assistance and diversification was scrapped and rules on tariffs for products from other developing countries beyond Africa (and thus former French colonies) were slightly relaxed.59 Owing to various factors such as import substitution policies of African states, continued French business interests in preferential access to newly independent former colonial territorial, and US disapproval of increasing European influence, the promise of a free trade area between the EEC and signatory African and Malagasy states did not materialise.60

2. Lomé Conventions

The two Yaoundé Conventions were followed by four successive rounds of the Lomé Conventions negotiated between the EEC and with a new, geographically extended African, Caribbean, and Pacific (ACP) group of countries.61 In the meanwhile, the United Nations Conference on Trade and Development (UNCTAD), which attempted to respond to developing countries’ concerns on trade arising from the inadequacies of the General Agreement on Tariffs and Trade (GATT) system, was pivotal in the birth of the non-reciprocal General System of Preferences (GSP) for all developing countries.62 Clearly, the imbalance between the high level of demand from developing countries for industrial goods from developed countries compared to the lower level of demand from developed countries for commodities from developing countries, meant that developing countries had little, if any, bargaining power in trade negotiations. UNCTAD attempted to remedy this structural imbalance by the introduction of the GSP.63 The EEC had initially defended reciprocal trade arrangements, including in industrial goods. This would mean that the EEC would open its market to products from ACP countries in so far as ACP countries opened their markets to the EEC. By the time the Lomé Convention was adopted in 1975, however, the new system of non-reciprocal trade preferences for ACP countries entailing duty-free and quota-free access for their products had been accepted.64 An exception was made for agricultural products from ACP countries competing with agricultural products protected under the EEC’s CAP. For these products, the EEC would not offer free market access but only provide conditions more favourable than those offered to non-ACP countries.65 This exception, which served to protect the EEC’s agricultural products from outside competition, was retained throughout the Lomé and subsequent Cotonou Conventions.

The Lomé Conventions served to level the playing field among ACP countries in terms of how they were able to trade with EEC member states. On the trade front, Lomé I allowed products from ACP countries into the EEC free of customs duties and charges as well as quotas or on conditions applied to the products originating from EEC countries within the Common Market.66 On the development aid front, the Convention provided for financial and technical cooperation for ‘economic and social development’ and defined the position of the EDF in providing aid in the form of grants and loans (including concessional loans and risk capital) as well as export stabilisation transfers.67 A special attention in technical and financial assistance was to be accorded to the least developed among ACP countries (as per article 48). Furthermore, ACP countries were to be active agents in planning and shaping their own development, including having a say in how and with what terms aid from the EEC would be planned, provided, and implemented (articles 47–52). For instance, the Convention stated: ‘Community aid, which is complementary to the ACP States’ own efforts, shall be integrated in the economic and social development plans and programmes of the said States so that projects undertaken with the financial support of the Community dovetail with the objectives and priorities set by those States’ (article 51(1)).

As such, EEC aid would need to have additional value-added in reinforcing developing countries’ own efforts, policy objectives, and development programming (article 51). These provisions carried echoes, albeit very subtly, of the Declaration on the Establishment of a New International Economic Order (NIEO), which sought to put developing countries and the interests of their peoples in the driving seat of their own development.68

3.Enduring Colonial Practices

Particularly during the 1960s and the 1970s, the EEC DG of Overseas Development (DG VIII) in charge of the EDF was populated by French former colonial administrators.69 Even immediately after decolonisation, France sought to ‘control, or at least influence, the presentation of projects to the EDF by the associated countries [to avoid] end[ing] up funding the least attractive or most expensive projects’.70 The French former colonial administrators were now based in Brussels as EEC bureaucrats ‘to help establish an administrative system resembling the neopatrimonial system of the post-colonial African States’.71 On paper, the bureaucratic system comprised a neutral bureaucracy with perceived expertise on Africa implementing objective rules enshrined in law.72 In practice, however, the system operated ‘on the discretionary power of a few leaders and their “clan”, on highly personal relationships, founded on mutual trust and loyalty … extended to African elites’.73 As Véronique Dimier notes, this created a type of ‘collective clientelism’ where EEC bureaucrats in Brussels collaborated with elites in Africa ‘whose economic and political interests largely coincided with the interests of the former colonial power’.74 This form of governance was strongly reminiscent of the colonial exercise of ‘indirect rule’.75 To borrow Luis Eslava’s words, former colonising European states were now ‘governing and educating [former] colonial subjects in the task of self-rule through their own authorities and laws and according to their own “stage of development” ’.76

Beyond the continuation of former colonial practices in Africa, the EEC’s investments in industrialisation in the newly independent African countries in the 1960s and 1970s also embraced a Cold War rationale that sought to bring these countries closer to the capitalist economic model. Although the EEC was not at the frontlines of the Cold War rivalry, its assistance in developing countries was diametrically opposed to the Soviet Union’s development assistance, which sought to provide resources towards the socialist revolution particularly but not only in ‘countries which already had socialist leanings’.77 Beyond the duality of Western capitalism and Soviet socialism lay, of course, the legacy of Bandung and the efforts of the Third World in establishing a NIEO.78 Adeoye Akinsanya wrote in 1975 that the EEC’s motivation in providing trade preferences to developing countries was to ‘sabotage’ any vision of ‘just and egalitarian International Community’ through a NIEO by repurposing the existing inegalitarian relationship between the industrialised West and developing countries that continued to be exploited for their raw materials.79 In his seminal Neo-Colonialism: The Last Stage of Imperialism, Kwame Nkrumah had argued similarly that aid in the form of loans from developed countries to developing countries ‘turn[ed] out to be another means of exploitation, a modern method of capital export under a more cosmetic name’.80 The aid infrastructure that went hand in hand with the conclusion of trade and investment treaties was seen as a tool of economic and political domination based on continued extractivism and economic, political, and military conditionalities.81 The EEC itself and some commentators, on the other hand, had hailed the Lomé Convention as a ‘revolutionary landmark in the EC policy towards the developing countries’ because of the reach of the agreement in terms of membership and content going beyond traditional trade agreements as well as the nominal equal partnership between the members.82

4.Human Rights Conditionalities

The introduction of human rights conditionalities into the development cooperation framework of the then EEC followed the so-called Uganda Guidelines, which served as the basis for the partial suspension of aid to Uganda under Idi Amin in 1977. The move was made in the face of widespread and systematic human rights violations to ensure that EEC development aid was not used in ways that contributed to these violations (of civil and political rights).83 The balancing act of not financing non-democratic regimes committing atrocities but providing financial aid to benefit the peoples in those countries led to the EEC (of nine member states at the time) to seek to include a human rights principle in Lomé II in some form, a proposal which was fervently opposed by many ACP states and ultimately shelved.84 The debate re-emerged during the negotiations for Lomé III. While EEC member states focused on civil and political rights, the ACP states were in favour of including economic, social, and cultural rights considerations. Despite debates, an operative human rights clause was not included owing to two factors. First, the ACP countries reiterated their position that they did not consider the Lomé Convention as an appropriate instrument for human rights purposes. Second, if human rights were going to be incorporated in Lomé III, the ACP countries urged the EEC to consider halting trade relations with South Africa’s apartheid regime, to which the EEC was not amenable at the time.85

A human rights provision that finally made its way to the Lomé IV Convention in 1989 (though in very much gendered language) was a link to the 1986 Declaration on the Right to Development, situating development as a gateway to the realisation of human rights: ‘Cooperation shall be directed towards development centred on man, the main protagonist and beneficiary of development, which thus entails respect for and promotion of all human rights.’86 It has been argued that while the inclusion of a human rights clause was the outcome of EEC insistence, its content was a ‘concession’ to the ACP countries’ position.87 The Lomé IV Convention also provided a legal grounding for the use of development aid in human rights promotion.88 On the other hand, the treaty did not lay out consequences if the human rights commitments in the treaty or under a country’s international obligations were breached. It also did not clarify how the aid suspension procedures that the EEC had been applying in practice would fit with the Lomé IV Convention. So, while human rights conditionality in development aid became a legalised mechanism, its contours and relation to its practical iterations were not clarified.89 Human rights conditionality in EU’s trade relationship with developing countries continues today under the GSP and GSP+ regimes.

C. Post-Cold War: towards ‘an Ever-Closer Union’

The end of the Cold War, which exacerbated a focus on political and economic unity on the European continent through ‘an ever closer union’,90 also led to a bifurcation of development policy. The EEC evolved into the EU in 1993 with the Maastricht Treaty, ensuring a deeper political integration with a single market and European citizenship. The successive rounds of enlargements brought the number of member states from twelve at the end of the Cold War to twenty-seven by 2007, with many Eastern European countries that formerly made up a part of the Warsaw Pact joining the Union. Resulting from enlargement was the need for the EU to reckon with the differences in economic and social development levels among member states and the various regions within those member states. Through enlargement, many of the developing countries with which the then EEC engaged now became member states of the EU. Hence, EU-led development became as much internal looking as it was external looking. The EU’s internal development policy is led by so-called EU Regional and Cohesion Policy, through the European Regional Development Fund (ERDF), the European Social Fund (ESF), and the Cohesion Fund, supported by structural and cohesion funds that are provided to different regions. The expressed objective of the EU Cohesion Policy is to ‘promote [EU’s] overall harmonious development … [through] actions leading to the strengthening of its economic, social and territorial cohesion’ with an accent on ‘reducing disparities between the levels of development of the various regions and the backwardness of the least favoured regions’.91

The EU has oriented its cohesion policy both internally and externally. In its internal orientation, cohesion policy seeks to support economic development based on harmonised free markets in its most underprivileged regions.92 In its external orientation, relying on pre-accession financial aid, cohesion policy is in service of ‘Europeanisation’ of prospective members and affiliates93 in order to achieve ‘the reorientation or reshaping of politics (and governance) in the domestic arena in ways that reflect policies, practices or preferences advanced through the EU system of governance’.94 EU pre-accession financial aid to candidate countries, in turn, is considered ODA and reported as such. Even though the eventual future accession of candidate countries cannot be guaranteed with certainty as has been apparent in the case of Turkey, pre-accession financial aid can serve as a dual-purpose instrument not only of economic development in adjacent markets but also of cohesion and Europeanisation.

Within the context of an ever enlarging and deepening union, the EU’s relationship with the ACP states was regulated over the last two decades by the Cotonou Agreement adopted in 2000.95 The stated objectives of the Cotonou Agreement around poverty eradication, sustainable development, and the ‘gradual integration of ACP countries into the world economy’ were accented with a focus on private sector development, continued economic growth, fostering a civil society, and promoting democracy.96 Alongside the principles of equality in partnership, full sovereignty and ownership of development strategies, and the mutual nature of obligations,97 the Cotonou Agreement also introduced ‘political’ issues such as peace and security, migration, and corruption into an agreement that had hitherto governed EU’s economic development focused relationship with ACP states.98 Good governance, in this respect, constituted a cornerstone of the agreement and was also complemented by an operational clause reiterating the parties’ international human rights obligations, intertwining human rights, democracy, and the rule of law, which are to be tracked through a political dialogue between the parties.99 While also entailing non-discriminatory fair treatment of third-country nationals legally residing in the state parties, the Cotonou Agreement’s true objective of using developmental interventions in ACP countries to prevent migration into the EU is apparent in the rather insidious reference to ‘normalising migratory flows’ in the long-term by reducing poverty, improving living conditions, and increasing employment opportunities.100 The inclusion of domestic political governance questions and migration issues in what was previously a trade and development aid relationship is particularly important in the context of the political conditionalities applied in the EU development cooperation frameworks.

While the Yaoundé and Lomé Conventions had primarily based the developmental relationship on trade and development aid, the Cotonou Agreement clearly prioritised investment, private sector development, and ‘macroeconomic growth and stabilisation through disciplined fiscal and monetary policies’.101 This shift sat squarely in line with the neoliberal development policies advocated by multilateral development finance institutions. Because the non-reciprocal trade preferences accorded to ACP countries under the Lomé Conventions had to be reconceptualised in line with World Trade Organization (WTO) rules, the Cotonou Agreement stipulated that the EU and ACP countries would negotiate stand-alone economic partnership agreements (EPAs).102

III. A Coaxial External Policy: EU-Led Development

Today, EU-led development is part of a coaxial external policy configuration in which the EU figures at the centre. The EU’s external and ‘developmental’ relationships are determined firstly, by geographical proximity and secondly, by historical contingency. This coaxial configuration is manifested in current foreign policy instruments that distinguish between developing countries on the basis of physical and ‘historical’ proximity to the EU, according to a core–periphery imagery. Beyond the constitutionally dependent OCTs, developing countries covered by the European Neighbourhood Policy are stratified by proximity. In the immediate neighbourhood of the EU sit first the Accession Countries, then Associated Countries, then the Eastern Partnership countries and the Euro-Mediterranean Partnership countries. While the ACP Group of States represent many countries that were colonies during the formation of the EEC, the Latin American and Caribbean region has much older colonial and linguistic ties with Spain and Portugal. Although financial aid to developing countries in the EU’s immediate proximity (Accession and Associated Countries) is reported as ODA, these countries are covered under the EU’s enlargement policy as opposed to the development cooperation policy. Likewise, instruments of cooperation differ. For instance, the EU has been seeking to conclude Free Trade and Association Agreements with immediate neighbours such as Ukraine, Albania, or Moldova but EPAs have been reserved for development cooperation purposes with the broader group of developing countries, in particular ACP countries.

A. EU-Led Development’s Three-Pronged Structure: Aid, Trade, and Investment

The Treaty of Lisbon, which amended the Rome and Maastricht Treaties, created an updated and modified legal architecture for development policy. The EU’s development policy, based on ‘sustainable economic, social and environmental development of developing countries, with the primary aim of eradicating poverty’ is to be undertaken in line with its external action objectives as mandated by the EU’s constitutive treaties.103 These objectives include firstly ‘safeguard[ing] its values, fundamental interests, security, independence and integrity’ and extend to supporting ‘democracy, the rule of law, human rights and the principles of international law’.104 They also include ‘preserv[ing] peace, prevent[ing] conflicts’, promoting trade liberalisation, and a multilateral international system.105 On the economic plane, the EU’s development policy integrates development aid, trade liberalisation, and investment promotion.

Development policy is an area of shared competence between the EU and its member states, where the EU implements a common policy alongside the individual development cooperation policies of its member states in a complementary and mutually reinforcing fashion and in line with international commitments and objectives.106 The EU’s constitutional arrangements distinguish development cooperation with developing countries from economic, financial, and technical cooperation with other third countries and humanitarian aid as distinct facets of external action based on the same fundamental principles.107 Beyond the general expression of EU and its member states’ competences regarding development cooperation, the implementation of development cooperation relies not on hard law but on non-binding policy documents in the planning and delivery of development aid.108 Trade and investment policies, on the other hand, rely on intergovernmentally negotiated hard-law ‘contracts’ either between the EU or EU member states and developing countries.

External trade policy is an exclusive competence of the EU as a trade bloc. Investment policy, on the other hand, is a shared competence. Consequently, while the EU institutions have the exclusive competence to negotiate and conclude trade agreements on behalf of their member states, member states can continue to conclude bilateral investment agreements unless the EU agrees to conclude such agreements as a Union. The EU trade policy for developing countries is based on the various preferences under the GSP, GSP+, and Everything but Arms (EBA) schemes. The GSP arrangement is automatically applicable to developing countries without the need to conclude any additional legal accords. All countries that have lower than upper-middle income as classified by the World Bank and that do not have specific market access arrangements with the EU can benefit from the GSP regime provided they ratify and implement fifteen core labour and human rights treaties.109 Countries willing to also ratify sustainable development and good governance treaties are further eligible for the GSP+ incentives on certain products.110 For least developed countries (LDCs), the EBA scheme automatically applies and suspends all tariff duties on products into the EU with the exception of arms. The trade preferences may be temporarily withdrawn, inter alia, in cases of serious and systematic violations of core human rights and labour conventions as well as ‘serious and systematic unfair trading practices’ if determined by a competent WTO body.111 For instance, in February 2020, the European Commission partially withdrew tariff preferences enjoyed by Cambodia under the EBA arrangement due to ‘systemic and serious violations’ of human rights enshrined in the International Covenant on Civil and Political Rights (ICCPR) in the country.112 On the other hand, the EU providing proverbial ‘carrots’ such as increased economic incentives or aid in exchange for the ratification of international labour and human rights conventions in lieu of ‘sticks’ (such as the suspension of trade or aid benefits) has been considered by some commentators as an approach more in conformity with global developmental objectives.113

EPAs with ACP countries were designed and adopted in the Cotonou Agreement to comply with WTO rules but also promise to bring additional trade benefits. EPAs are either negotiated bilaterally between the EU and ‘partner’ countries in the ACP region (for instance, with Ghana or Cameroon) or multilaterally between the EU and a regional group of countries (for instance, the East African Community).114 EPAs have a clear investment promotion tone, focusing on business opportunities in trade through ‘[m]ore markets, more sales’ as well as traditional World Bank style ‘good governance’ parameters such as ‘[b]etter infrastructure, administration and public services’ and ‘[m]ore transparency and political and economic stability’.115 EPAs have thus been promoted as ‘viable contracts between equal partners’ and distinguished from the EU’s EBA trade scheme ‘which is granted, and not negotiated, by the EU’.116

The first EU-wide vision of international development was adopted in the 2005 European Consensus on Development, in the wake of the 2005 Paris Declaration on Aid Effectiveness and five years into the implementation of the Millennium Development Goals (MDGs). The European Consensus on Development was an attempt by the EU both to overcome the lack of coordination and complementarity in its aid provision to developing countries and to assert its power.117 Accordingly, besides a commitment to EU’s ‘global presence’, the Consensus called for development policy coherence among EU member states, promotion best practices in development policy such as direct budget support to developing countries, untied aid, harmonisation, and coordination among donors.118 In line with its budding security and foreign policy at the time which considered ‘[s]ecurity … a precondition of development’,119 the EU set so-called good governance objectives such as the promotion of ‘democracy, human rights, good governance and respect for international law, with special attention given to transparency and anti-corruption’ among its development policy goals.120 This accent on good governance may be interpreted as political conditionality in aid provision that compounds economic conditionalities such as structural adjustment, imposed largely by Bretton Woods institutions starting in the 1980s.121 Despite the rather lofty ideas around good governance and effective aid in the policy documents, the EU’s implementation track record ‘has shown mixed results, at best’.122 A similar concern may be identified in relation to tied aid. Although the development aid provided directly by the EU is largely untied, many EU member states continue to provide tied bilateral aid. In addition to constraining the benefits developing countries may draw from aid, tied aid can create important distortions in competition as well as creating backdoor subsidies for donor country companies.123 EU member countries cannot lawfully tie aid in ways that exclude companies from other EU member states under EU internal market rules.124 Yet, the practice of tying bilateral aid in ways that are detrimental to the needs of developing countries has continued despite the multilateral development agenda that has sought to progressively liberalise trade.125 Tied aid may interfere with ‘potential development benefits’ not only by unfairly disadvantaging domestic companies in developing countries but also by imposing undue administrative burdens through unharmonised procurement rules.126

IV. The Future of EU-Led Development

The most recent iteration of EU’s development policy is guided by its 2017 Consensus on Development, which is centred on the five headings of ‘People, Planet, Prosperity, Peace and Partnership’ in line with the 2030 Agenda for Sustainable Development and particularly, the Sustainable Development Goals (SDGs). The 2017 Consensus thus pays specific attention to SDG-linked issues, such as the eradication of poverty, access to nutrition and water, health, education, children’s needs and well-being, rights of persons with disabilities as well as gender and women’s rights. The policy principles of the 2017 Consensus include political dialogue, gender equality, rights-based approach to development cooperation, civil society participation, and development effectiveness.127 The Consensus situates the EU as a ‘force’ to implement the 2030 Agenda through partnerships.128 Tellingly, the DG responsible for EU’s day-to-day development cooperation action was renamed DG for International Partnerships in 2021. While the Consensus reiterates long-lasting aid policies linked to multilateral commitments such as ODA targets,129 capacity development in trade as well as technology transfer, other issues guiding development policy such as migration control and private sector promotion in development weigh heavily. The environmental aspects of sustainability, particularly in relation to climate change, are central to the new Consensus but always within the market rationale of continued economic growth, albeit now relying more on green and circular economy proposals.

The dual focus on ‘resilience’ in developing countries and on ‘well-managed’ and ‘regular’ migration into the EU130 paves the way for development cooperation policy to be used in curbing migration that EU member states deem undesirable. As Daria Davitti and Annamaria La Chimia point out, initiatives like the Emergency Trust Fund for Africa as well as EU’s demands for returns of ‘migrants’ to partner countries as a condition for aid are indicative of a troubling trend in EU aid policy.131 In addition to the fact that return of migrants based solely on ‘irregular’ entry rests in contravention of the 1951 Refugee Convention, rendering aid conditional on ‘cooperation in halting migration’ does so without any monitored developmental value-added132 and may even defeat developmental objectives by burden shifting through externalising migration control.

Another interesting thread in the new EU Consensus on Development is the accent on mobilising private financial resources for development, particularly through blending, which closely mirrors the multilateral development finance agenda in the post-2015 period. EIB’s role in private sector catalysation, ‘[b]lending grants and loans’ as well as reliance on ‘innovative financial instruments’ is further underscored.133 As a result, development aid is increasingly used not to deliver direct developmental benefits but to incentivise private economic activities, particularly in the trade and investment domains. For instance, the EU had adopted an Aid for Trade (AfT) scheme in 2007 following the WTO initiative from 2005 and had since become the leading provider of AfT in the world.134 AfT was initially aimed at supporting the integration of developing countries, in particular ACP states, into the multilateral trading system in supporting WTO objectives. With the policy updates to the AfT in 2017, the EU seeks to further a development policy where aid, trade, and investment policies are amalgamated to support the SDGs and the shift towards private financing through the ‘strategic’ use of public financing as ‘a catalyst’ is encouraged.135

In the same vein, the EU launched an External Investment Plan (EIP) for Africa and the European Neighbourhood in 2017 with the objective of investing €4.5 billion into development to leverage €44 billion in investments.136 The EIP is a part of the so-called Africa–Europe Alliance for Sustainable Investment and Jobs, the current successor to the Cotonou Agreement that is due to come into force after November 2021. The EIP has thus far been providing investment guarantees through its Guarantee Fund and blending facilities in collaboration with national development finance institutions (DFIs) from EU member states and private philanthropic donors.137 The key axes of financing have been the promotion of public–private partnerships, investment in renewables, and in micro, small, and medium-sized enterprises,138 all of which are important trends in EU’s internal as well as external economic policy. While an issue that is applicable more broadly to development financing post-2015, there are clear accountability deficits linked to the move, including by the EU, towards more private financing for sustainable development given the absence of ‘requisite regulatory and governance safeguards’ that ‘risk disenfranchising communities from decision-making processes that affect their rights’.139

The crisis unleashed by the Covid-19 pandemic challenged also European solidarity within the borders of the EU.140 The real litmus test for EU-led development and its commitment to global solidarity will come, in this post-pandemic and climate crisis context, when economic and political commitments to developing countries will have to compete with ongoing domestic populist pressures to prioritise economic recovery in the EU. This reality check creates a corresponding need to work towards global justice through redistribution by means of development aid as well as preferential trade and investment arrangements based on a reckoning with the historical context in which Europe was able to develop economically.
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Chapter 17

Images of the North

The Nordic Promise of Development

Leila Brännström and Markus Gunneflo

An exhibition sponsored by the Swedish Ministry of Foreign Affairs opened at the Musée Dynamique in Dakar Senegal on 19 April 1973. ‘Images of the North’ put on display some 125 artworks by Swedish artists. ‘Images of the North’ was not just an art exhibition, however. A reference library about Sweden was created and film screenings, talks, and debates were organised. Later, Senegalese cultural figures were invited to Sweden to discuss the event and to establish contacts with Swedish artists. A driving force behind this month-long event focusing on Sweden, stretching from culture to politics and economy, was Senegal’s President Léopold Sédar Senghor.1

Why was Senghor—a poet, intellectual, theorist of Négritude and the decolonisation of Africa—interested in Sweden? As the leader of Senegal’s governing Socialist Party, Senghor sought to develop African socialism as an alternative to communism. In the years preceding the exhibition, Senghor had visited Sweden at the invitation of the Swedish universities of Lund, Uppsala, and Stockholm to give lectures about Senegalese socialism (Figure 17.1).

In these public settings but also in private meetings with Swedish diplomats while in Sweden, Senghor emphasised the affinity between Sweden and Senegal. These were two countries brought together by a shared pursuit of democratic socialism that rejected the visions of world order presented by the two superpowers. This was also the focus of Senghor’s opening speech for the ‘Images of the North’ exhibition.

The same sentiment was expressed by the Swedish sponsors of the exhibition. In one article, published in the newspaper Le Soleil which ran a special ‘Sweden page’ for the duration of the exhibition, a Swedish Ambassador wrote about the meaning of the Swedish policy of non-alignment and about the support that Sweden offered to African liberation movements. He also drew links between the Swedish political experience and Senghor’s recently announced political programme.2
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Figure 17.1 Senghor at ‘Studentafton’ in Lund.

Source: Akademiska Föreningen, Lund, 1970. Photographer: Per Roland, Källa: Sydsvenskan, <https://bilderisyd.se/produkt/jobestudaft011/>



Compared to other institutions and actors covered in this book, the Nordic promise in development is not very well known. While we were working on this chapter, Berg, Lundberg, and Tydén published a pioneering study in Swedish of the protracted democratic process through which a Swedish development policy emerged.3 This chapter covers some of the same terrain but rather than focusing on domestic political and administrative events, it relates developments in Sweden to the Cold War international legal order generally and to the question of decolonisation in particular.

Concentrating on the efforts of a small, expressly non-aligned state to steer an independent path for itself in the Cold War and towards the Third World, highlights the diversity of ideas and relationships formed during a crucial time period, in which the remaining larger vestiges of empire crumbled. In particular, the chapter provides a Northern Social Democratic perspective on how to think about the relationship between political and economic decolonisation. Because, understanding the role played by Sweden during the high tide of decolonisation requires us to keep two contrasting images in one’s head at the same time. The first is the image of a small country in Europe’s Northern periphery that saw newly independent states as non-aligned allies in the Cold War, and which held a specific Social Democratic vision of a bright and independent future for itself as well as for the Third World. The other image is that of a rich industrialised country that ‘hitchhiked’ its way to the riches of empire,4 and supported a system of free trade that undoubtedly benefited its own welfare state project while exploiting the Third World for profit.

Adil Hasan Khan writes about how the narrative form of the tragedy allows the chronicler of historical events to imagine alternative futures by capturing ‘questionable shapes’ in the past.5 ‘Without clear intentions of bequeathment’, we imagine ourselves as inheritors of a legacy that comes in a ‘questionable shape’ and carries transformative openness in between a heterogeneous, plural account of success and catastrophic failure.6

In a world where the geographies of injustice have remained remarkably stable since the time of political independence,7 we consider the contradictory role Sweden played regarding political and economic decolonisation, a tragic story about an attempt to extend welfare capitalism into the decolonising world. In that tragic story, we find several subplots. One is the ambivalence between altruism and self-interest in Swedish development policy. Berg, Lundberg, and Tydén have pointed out that altruism and self-interest are intertwined and difficult to disentangle in this context.8 While this is no doubt true, we see a pattern where altruism figures more prominently in support for political independence and self-interest is more noticeable in the economic arena, especially with regard to international trade rules. Another subplot, one which runs in the background of our account, is about whether development could be seen as anything but one-sided investment, for example as a mutual project of developing a North–South Social Democratic axis in the Cold War. Sweden appears as a traditional ‘developer’ in many ways, recasting the world in its own image, but as we can see in the context of the 1973 ‘Images of the North’ exhibition, there are also traces of a relationship of a different, more mutual, kind.

The chapter is divided into two parts. The first is an analysis of the emergence of a Social Democratic agenda for the post-imperial world in the 1960s. We focus on the first comprehensive Swedish development policy adopted in 1962 including its implementation, contestation, and rearticulation up until 1976 when a period of uninterrupted Social Democratic government came to an end. We analyse in particular the contradiction of Sweden’s development policy that offered support to various projects of state-led socialism which were often actively opposed to the existing global economic order, while at the same time pursuing a trade and investment policy for itself, which propped up that same global order. The policy conflicts generated for Sweden by these two simultaneous positions would become painfully clear in the context of the New International Economic Order (NIEO) in the mid-1970s.

The concluding section briefly sketches what unfolds after the mid-1970s when Swedish foreign and development policy progressively became more and more aligned with other Western states to finally become practically indistinguishable from other promoters of Western liberal values: human rights, rule of law, good governance, and democracy.

I. A Social Democratic Agenda for a Post-Imperial World

In the immediate aftermath of the Second World War, foreign policy did not have a prominent role in Swedish politics. No Swedish political party had taken a position on the question of national liberation and development in the Third World and the Social Democratic Party played a passive and subordinate role compared to sister parties in the Socialist International.9 However, in December 1959, in a rather dramatic volte-face, Sweden voted in favour of Algeria’s right to self-determination in the United Nations General Assembly (UNGA). It was the first Western country to do so.10 In the coming years Sweden would increasingly coordinate its positions with the emerging bloc of newly independent states and from the early 1960s onwards, almost all Swedish political parties would include declarations on decolonisation, the right to self-determination, and development in their political programmes.11

The Third World’s strategies of internationalisation moved anti-colonial struggles from being considered issues within the domestic jurisdiction of colonial states, to a matter of the people’s right to self-determination. The systemic changes brought about by the delegitimation of colonialism, the rise of the Third World Project, and the concomitant transformation of politics at the UN through the influx of post-colonial states, was therefore part of the explanation for the Swedish policy turnabout in relation to national liberation.12

At the time, Sweden was already a strong supporter of the United Nations (UN). But also outside the UN, contexts such as the Bandung conference in 1955, the Accra conference in 1958, and the Socialist International13 all contributed to a new framing of diplomacy for the Swedish foreign policy elite. Similarly, among those same elites, it was felt that an impending conflict between Western states and the emerging Third World might endanger international peace and become a roadblock for democratic development.14

Another factor that might help explain the ‘solidaristic turn’ in Swedish foreign policy was grassroots campaigning from within the country. In the mid-1950s, youth and student organisations inside and outside its own ranks pressured the Social Democratic government to begin to consider a different approach to decolonisation and development.15 The cooperative movement, as well as the blue and white collar workers’ confederations also promoted the cause of international solidarity with the people of the Global South by collecting significant amounts of money for a range of projects in the developing world and by carrying out information and aid campaigns directed at the Swedish population.16 The Social Democratically dominated government, which existed in a symbiotic relationship with some of these organisations, joined in and launched campaigns with a view to make Swedes internationalists.17

In the 1960s, exceptionally large and well-organised international solidarity movements would become an influential voice in Swedish politics. In the latter half of the decade, Sweden boasted a massive grassroots anti-Vietnam War movement, the so-called FLN-Grupperna (National Liberation Front Groups) unifying Maoists dissatisfied with both Social Democracy and Soviet socialism with mainstream intellectuals who grouped around the newspaper FiB/Kulturfront.18 The movement which had emerged in a short span of time as the USA initiated its aerial bombardment campaign in 1965, supported the armed struggle of the Liberation movement and put pressure on the government to take a stand against the USA. The anti-apartheid movement was another very large international solidarity movement, which had been formed already in the 1950s. In contrast to the FLN-grupperna, which mostly consisted of students and young people, the anti-apartheid movement included established religious organisations and labour organisations.19

The momentum anti-colonial movements enjoyed in Sweden has been explained by reference to Sweden’s small footprint in European colonialism, which allowed large segments of the population to be sympathetic to anti-colonial and anti-imperialist struggles. The country’s marginal position in the colonial enterprise did not, however, immunise Swedes from a racist worldview. One of the main challenges for social movements working in the 1950s to increase public awareness of and engagement with international concerns was to undo the effects of the crude racism percolating through public institutions, not least schools and universities.20

Opinion polls conducted before the general elections in 1960 indicated that the efforts had borne fruit: a majority of Swedish voters were in favour of increased development aid even if it would entail detrimental effects on economic growth at home.21 In line with these sentiments, the Social Democratic party programme from 1960 declared:


A global order through which a small minority of industrialized states have exercised world domination, has been shaken to its foundations. Those who used to be dominated gain political independence at a rapid pace. The Social Democratic Party greets this emancipation with satisfaction and sympathy [ … ] In the relations between rich and poor countries, social democracy must uphold the ideas of equality and solidarity, values that have always guided its struggle in the developed countries. For this reason, the Social Democratic Party wants to actively contribute to the uplifting of the peoples of the poor countries from hunger, disease and ignorance.22



Much of the idealistic tone of the party programme would soon be reproduced in official government policy. This policy saw a new global role for Sweden in a context where development had become a tug of war between the Cold War adversaries and where the interest in staking out a third way between capitalism and communism was an interest shared by non-aligned states in the South as well as in the North.

A. The Centrality of Non-Alignment and the Fundamental Aims of Swedish Development Policy

In 1962 the Social Democratic minority government appointed a committee with the task of drafting a comprehensive foreign aid and development policy. The committee’s recommendation was approved the year after in the form of a bill adopted by parliament.23 Chairing the committee was the incoming Prime Minister Olof Palme. Times were good and the national economy was expected to expand more or less indefinitely. The UNGA had recently urged ‘economically advanced countries’ to increase their flow of capital and international assistance to less developed countries.24 With mounting international pressure and a domestic public opinion largely aligned, this was the moment to considerably expand the scope of Swedish development aid and investments.25

The target of at least 1% of GDP set for the first UN development decade, was accepted but without a time plan for attaining it.26 The overarching aim of Swedish development aid was stated to be to increase the living standards of the world’s poor, to allow the levels of production to exceed population growth, and to contribute to the development of societies in a democratic and redistributive direction. The bill made clear that there is a wider role for Sweden to play in a context in which development was often used to pull the receiver country in one or the other direction in the bipolar Cold War structure: Sweden would play a less self-serving role, as a ‘non-strategic actor’ contributing to economic equalisation between rich and poor nations as well as to the development of societies in an (economically) independent, democratic, and redistributive direction.27

The readiness of Sweden to speak of itself as a ‘non-strategic actor’ in development was very much related to a sense of having shared interests with the newly independent states. Like these states, Swedish foreign policy relied on non-alignment, understood as the right to pursue an independent path in domestic and foreign policy. This was articulated in the government bill in the following way:


Among the peoples in Asia and Africa who recently have gained, or shortly will gain full independence, there is a strong ambition to stay outside big power influences and conduct what they themselves often call a policy of non-alignment. Although the policy of these countries and the Swedish approach differ on account of both origin and form, they do, however, have enough in common to form the basis of mutual interests and willingness for cooperation. Even more significantly, developing countries look towards our country in a search for models for political, social and economic development. Obviously, our lack of colonial history is part of the reason why they trust Sweden and are willing to make use of Swedish experiences, but surely another part of the explanation is that our foreign policy objectives are aligned. To seek to consolidate an understanding of Sweden as a neutral and progressive country, willing and capable to make efforts in support of peaceful cooperation between the peoples of the new states in Asia and Africa—who in spite of their economic and military weakness exert a growing political influence—must [therefore] be considered a not insignificant Swedish interest.28



In the preface to a book published that same year, outgoing Foreign Minister Östen Undén reflected on how a Social Democratic foreign policy differed from its main ideological rivals. Conservative foreign policy has distinct nationalist traits, while liberal foreign policy emphasises institutions for international order, peace, and justice. Meanwhile, a communist foreign policy is ‘above all opportunist’ inter alia in its insistence on national liberation in cases of Western colonialism while refusing self-determination in its own sphere.29 Social Democratic foreign policy differs from all three, Undén submits, by centring on international social welfare. He presents aid for developing countries as a form of social welfare policy, or, expressed in more contemporary terms, as a matter of international distributive justice.

1.Development as Support of State-Led Socialism

Swedish foreign aid and development policy as articulated in 1962 reflected Undén’s ideas. In preparation for the 1962 government bill, the committee chaired by Olof Palme explicitly spoke of the need to counteract the emergence of ‘an international class system which in the long run inevitably will lead to conflicts between rich and poor countries and therefore constitutes a threat to peace’.30 If this point of view is taken as valid, the government proposal argued, one could speak of a right for the developing countries to develop economically and of the aid of the richer countries as a form of ‘international redistribution of wealth’.31

While accepting the 1% target already in 1962, the Social Democratic government was slow to secure substantially increased budgetary allocations for development aid. However, after pressure from the Communists, the parties at the middle of the right–left spectrum, and a number of groups within the Social Democratic party itself—especially the youth, women’s, and Christian Socialist organisations—the government came up with a plan in 1968 for stepped-up budgetary allocations which would lead to reaching the target by the mid-1970s.32

In 1962, it had been important to dissociate Swedish development from explicit political demands. Aid was also to be given on the basis of needs and like-minded countries were not to be privileged. The adopted policy would also give priority to multilateral aid over bilateral aid, because developing countries preferred aid in this form, which gave them some control over its allocation and use.33 Nevertheless, in unavoidable, concrete situations of choice the allocation of bilateral aid was to be guided by the fundamental aims of the policy: to increase living standards, the sense of security, and freedom for entire populations.34

Judging by the kinds of development projects that the policy explicitly made a priority—projects in family planning, education, healthcare, and social welfare more generally—it can be gathered that the policy approached development as something significantly broader than economic growth. Development entailed comprehensive state planning of the economy but also extensive action beyond it. State-led planning—a key component in the build-up of the Swedish welfare state—was seen as instrumental for the success of developing nations too.35

Certain particular policies, which were deemed to be important from a Swedish perspective, such as family planning, were, however, impossible to pursue in multilateral fora for political, ethical, and religious reasons.36 Indeed, family planning is consistently presented as an essential part of the Swedish development aid policy: it was understood at the time that efforts to raise the standard of living of the world’s poor would be futile unless they were combined with control of population growth.37

Over time, the balance between multilateral and bilateral development assistance shifted towards the latter. The question of how to choose recipient countries for bilateral development assistance became the subject of an intense debate by the end of the 1960s, centred around the meaning of Social Democratic credos of economic and social planning and distribution in the context of international development.

In 1968, the young social democrat Birgitta Dahl published a text in the Social Democratic journal Tiden on this topic rhetorically entitled ‘Charity or the Transformation of Society?’.38 The article followed the extra-party congress of 1967 at which several radical motions had voiced dissatisfaction with Swedish aid policy and demanded a more radical distribution of aid.39

In the piece, Dahl lamented the ‘charity mentality’ of Swedish development cooperation and asked for ‘democratic socialist international solidarity’. She suggested that the allocation of country-specific development support was irrational, often related to a history of Swedish Christian church missions or related to Swedish business interests. What Dahl wanted instead was to offer bilateral development assistance to states and liberation movements that were struggling for independence and democracy and showed willingness and ability to plan and execute growth but also to reassure social distribution and equality. She suggested that such countries would mostly be socialist in orientation and allow a strong state to lead society in a new direction.

Ian R. Barnes has highlighted that Dahl’s intervention in Tiden ‘appeared to alter the whole direction of Swedish aid and its ideological underpinnings’.40 In the next few years, the Swedish government articulated guiding principles for the selection of countries to receive development aid: Sweden would continue to focus on countries with the greatest needs, that is the poorest and the least developed, but it would also prioritise countries that had a potential for democratic and economic development and whose governments pursued redistributive policies. States inaugurating economic and social changes, including structural transformations, and working towards social development in a democratic direction, were to be supported.41 Development aid had become radicalised and politicised, as envisioned by Dahl.

(a) … and progressive national liberation movements

Dahl’s suggestion that North Vietnam should be one of the countries prioritised in development aid was quite remarkable—North Vietnam was neither recognised by Sweden nor any other Western state in 1968. Another remarkable feature of Dahl’s proposition was that Sweden should grant bilateral aid not only to socialist states but also to progressive liberation movements. Within months, both of these suggestions became reality.

In the parliamentary elections of September 1968, the Social Democratic Party was for the first time in the post-war period able to form a majority government. At the same time, popular involvement in anti-imperial politics, broadly understood, took off dramatically causing an increasing extra-parliamentarian pressure on the government. As indicated earlier, two theatres of struggle were at the centre of public attention: the war in Vietnam and the fight against white minority rule in Southern African. This combination placed the question of national liberation firmly on the Swedish foreign policy and development aid agenda. Meanwhile, under increasing influence from the Afro-Asian group of member states, the General Assembly regularly passed resolutions relating to decolonisation and majority rule in Southern Africa and other Portuguese colonies and urged member states to render moral and material assistance to the peoples affected in their struggles for freedom and independence.42

Against this background, the Swedish Parliament decided in May 1969 to endorse—as the first Western state—a policy of direct, official humanitarian assistance to Southern African liberation movements and to the African Party for the Independence of Guinea-Bissau and Cape Verde (PAIGC) of Guinea-Bissau and Cape Verde.43 The decision relied explicitly on UNGA resolutions, fleshing out the argument that although:


assistance cannot be allowed to enter into conflict with the rule of international law, which lays down that no state has the right to interfere in the internal affairs of another, with regard to liberation movements in Africa, humanitarian assistance [ … ] should not be in conflict with [international law] in cases where the United Nations unequivocally has taken a stand against oppression of peoples striving for national freedom. This [is] deemed to be the case [with regard to] South West Africa, Rhodesia, and the African territories under Portuguese suzerainty. Concerning assistance to the victims of the policy of apartheid, such support can inter alia be motivated by the explicit condemnation by the United Nations of South Africa’s policy.44



A few months earlier, in January 1969, Sweden had recognised the Democratic Republic of (North) Vietnam. Again, it was the first Western country to do so. From the beginning of the 1970s, official Swedish development assistance was extended to the Hanoi government, to Cuba, Chile, Laos, and Nicaragua. Additionally, humanitarian assistance was granted and delivered by the Red Cross to the National Liberation Front of (South) Vietnam (FNL), to the National United Front of Cambodia (FUNK), and to the Patriotic Front of Laos (Pathet Lao).45

2.Development as Trade and Investment

Even as Sweden had come to be widely associated with progressive, anti-imperialist forces in the Third World, Swedish policymakers pursued a trade and investment policy that privileged the continued growth of world trade, conducted under as liberal conditions as possible. They argued that everything from production and full employment to Swedish living standards depended on free trade, which was suggested to serve both Swedish interests and the interest of the developing world:


It is a legitimate and important interest in Swedish foreign policy to establish conditions for increased Swedish exports. We have also, for both economic and political reasons, an interest in keeping the exports of the developing countries to the industrial countries at as stable and high a level as possible.46



For the developing world, the government emphasised the importance of trade relations as a channel for transmitting both capital and knowledge, argued that commercial interests had played an important role in the development of underdeveloped countries and stressed that commercial relations should be part of a general development programme.47 The government suggested that liberalising the trade policies of industrial states is possibly the most effective way of promoting the economic development of underdeveloped countries.48 Rich states should not expect, however, that developing countries are in a position to take reciprocal measures.49 Gunnar Myrdal (approvingly) called this position—an expectation of reciprocity between industrialised nations and ‘special and differential treatment’ between North and South—‘the double standard of morality in international trade’.50 Further, the government saw the facilitation and protection of investments as an important part of the development agenda.51

II. Economic Independence in the Third World and Sweden’s ‘Double Loyalties’

In 1968, Swedish development and foreign aid policy was clarified to include a stronger focus on economic independence, partly as a consequence of increasing demands for Sweden to actually reach the one percent of GDP foreign aid target. However, in the amended policy the government went beyond a simple spending target:


a majority of peoples of the world have now achieved political independence, a development that we support with every effort. However, political independence must be given the economic base and social content that are preconditions for democratic development and real national independence.52



This point about giving national independence an economic base and social content of course resonated well with the project of extending welfare capitalism into the decolonised world. This new focus on economic independence was adopted against the background of deteriorating economic conditions in the developing world. The government proposal opens by reference to the 1967 Charter of Algiers painting a gloomy picture of a rapidly increasing economic gap between developing and industrialised countries, where the terms of trade are rapidly changing to the disadvantage of the former and the accumulated debt is constantly growing.53

Still, the 1968 proposal gave a sense of a real possibility to rise up to the challenge and also showed a willingness to make necessary concessions. Some time is spent on the one percent goal and how it should be achieved in the near future (as mentioned, a 25% a year increase in government spending secured that the target was met a few years later) but more significantly, the proposal accepted and decided to carry forward a number of proposals in international trade coming out of the United Nations Conference on Trade and Development (UNCTAD) I and II in particular.54 This included a Generalized System of Preferences (GSP) or tariff reductions for developing countries applicable in relation to as many of the biggest economies as possible. It also included a push to make the biggest economies prepared to transition their productions upon increased competition by developing nations, mainly through an active labour market policy. The proposal also showed a willingness to make agreements towards the stabilisation of international commodity prizes, to abolish import restrictions in all industrialised countries and to establish a mechanism for supplementary financing to give compensation for income fluctuation from exports that could have severe detrimental effects on domestic development projects.

In the coming years, these and a number of other proposals for changes to the operation of international trade would be turned into a comprehensive programme to ‘transform the governance of the global economy to redirect more of the benefits of transnational integration toward “the developing nations” ’—the NIEO.55 Mohammed Bedjaoui called it the second ‘ “supplementary” but completely decisive’ phase of decolonisation.56

The first analysis of Swedish dealings with the NIEO was offered by Bo Huldt in 1976. Huldt described that Sweden had adopted a moderate conciliatory position between the Western countries and the Third World. Sweden supported the NIEO through general declarations and acted, for instance in the seventh extra session as an intermediary between irreconcilable positions coming out of the Group of 77 on the one hand and the large Western developed countries on the other.57 Huldt predicted:


What we have been witnessing in the debate about the New International Economic Order is most likely the start of a long and painful process of change. The possibility to maintain the middle ground that was assumed here will be more difficult in the future. Economically and ideologically, Sweden’s position is in the camp of Western developed nations. As the tug of war between the two sides becomes more concrete, the tenability of the conciliatory role will diminish quickly.58



What Huldt suggested is that the NIEO forced a choice between Sweden’s anti-imperial position and a policy in trade and investment that, while indicating a willingness to make concessions to Third World interests, since the Second World War had been based on the idea of the universal benevolence of free trade.

The progressive foreign and development policy had already come into conflict with the liberal trade and investment agenda.59 One example is the support of PAIGC starting in 1968, a time when Sweden had commercial ties with Portugal.60 Another is the open conflict with the United States over its war in Indochina in the 1970s, leading to a unilateral diplomatic boycott of Sweden by the United States,61 at the same time as Sweden among other things had a monetary policy that benefited from continued US hegemony.62 Other examples come from the support of state-led socialism through bilateral development aid. At the time, countries such as Tanzania, Guinea, North Vietnam, and Cuba, were all affected by systematic boycotts and were also keen not to become dependent in their development efforts on either of the two superpowers. Here Sweden assumed a role through bilateral aid. However, these societies were not just involved in national liberation and development domestically but were also struggling against a neocolonial capitalist system, and it is, therefore, possible to see the Swedish support as directly in conflict with Swedish economic interests.63

With the NIEO, the flip side of this conflict became clearer: the NIEO showed how reliance, even commitment, to existing global trade and investment schemes, undermined the agenda of supporting political and economic independence in the Third World.

The Swedish position was one of announcing its support for the NIEO while playing the role of a conciliator between the opposing interests of the Third World and the West with regard to concrete policy proposals. One example is the September 1975 7th special sessions in the General Assembly proposal of stabilising incomes from the export of raw materials. Another is the proposal of debt relief in the form of aid credits at UNCTAD IV in Nairobi. In both cases, the final agreement was significantly less advantageous than what Third World countries demanded but also more than was on offer by most Western countries.64

With regard to Sweden’s voting, a clear pattern could be discerned between on the one hand offering full support for the general direction of the NIEO programme, and on the other hand, making reservations against key provisions for the struggle for economic independence of Third World countries. In practical terms, Sweden offered support for both the Declaration and the Plan of Action for a New International Economic Order as well as the Declaration on the rights and duties of states and the resolution on development and international economic cooperation. This was done while, at the same time, Sweden declared its opposition against an indexation of raw material and industrial products, made the claim that export cooperation between Third World countries such as OPEC, needs to take into account ‘the legitimate interests of all states’.65 Furthermore, Sweden took the position that the question of compensation for nationalised property should be decided by international arbitration, not by the host country.66

Hermele and Larsson have criticised the Swedish position arguing that they do not just represent the pragmatic interest of reaching an agreement. Instead, they represent Sweden attempting to sustain an existing global economic order from which it had benefited greatly.67 In doing so they rely on a report by the Swedish International Development Cooperation Agency (SIDA) concluding that when the demands by developing countries have been deemed to constitute serious market disruptions or a threat against the supply of basic needs or a threat against the Swedish capital market, Sweden has rejected these demands.68 Or, as the trade minister Carl Lidbom expressed it in 1976:


We are a rich industrial country and our task is to pursue prudent politics for a rich industrial country in international settings, considering also what would be the decent option for the entire international community and, not least, for the Third World. What we must not do is to deceive ourselves that we are sitting on their side of the negotiation table [our emphasis].69



The contradictions of this position did not pass without comment. In a study of the positions of the different parties, Lennart Abrahamsson noted in 1977 that the position of the Social Democratic party is that the current international economic order should be formed in a way as to make up a new international economic order, or, differently put, the new order should be built on the foundations of the old. In this context, Abrahamsson asks rhetorically: ‘[b]ut is there then not a risk that all the basic injustices of the current system … will remain? Has not the time come for discussing a new international economic order on the terms of the developing countries’?.70 Further:


is it consistent to at the same time linger on the increasing inequalities between developed and developing countries and offer general support for the new international economic order while making reservations to, for example, price indexation because that may interfere with the setting of prices on an open market? Would it not be more consistent to question if the market price is an appropriate way of setting prices, for example, in light of the new international economic order?71



III. New Images of the North

The sustained Social Democratic post-war era in Swedish politics came to an end in 1976 when a centre–right coalition formed government. In fact, four centre–right coalitions would replace each other between 1976 and 1982. Regarding development and foreign policy, these governments would in many ways continue the programmes and policies of their predecessors.72 Support for national self-determination and the fight against poverty had after all never been a concern for Social Democrats and Communists alone—the right-wing parties, the conservative party excluded, shared this commitment. To pick one example, Sweden decided as the first country in the world to offer bilateral development assistance to Nicaragua after the 1979 revolution. In fact, a Swedish delegation was in place, carrying some equipment with it, already a week after the fall of Somoza.73 Nevertheless, significant reorientations were also initiated during this period in line with transnational trajectories. One was a shift of focus from the Third World to Europe. Another was the elevation of human rights to a fundamental credo, and a strategic tool for fighting against communist totalitarianism. Karin Söder, who served as foreign minister between 1976 and 1978 later explained that her government’s new emphasis on human rights was a conscious move signalling that Sweden was no longer governed by socialists.74 The same signal was sent by terminating Sweden’s bilateral development cooperation with countries like Cuba.

When the Social Democrats came back to power in 1982, they were not quite the same party. The post-war period’s optimism about unimpeded growth was replaced with concerns about whether growth can in fact provide the material foundation of the welfare state in the future. The 1980s world of capital mobility and global regulatory competition undermined the Social Democratic project of state-led planning for welfare at the national level and the welfare state started rolling back instead of expanding.75 Because this had also been a constitutive aspect of its development policy, the changes in the global economic context, implied an identity crisis and a loss of visions for the future. The same changes of course impacted developing countries and the Third World project as such. The coming apart of the Third World project, a background premise for the Swedish development policy, added to the identity crisis.

If the 1980s was a decade of hybridisation of older ideals mixed with new elements for Swedish foreign aid and development policy, the 1990s—with the end of the Cold War, the EU membership, and the breakdown of non-alignment—marked the quick alignment of Sweden with the policies of other Western states.76 Currently, Swedish policy is not easily distinguishable from other promoters of Western liberal values—human rights, rule of law, good governance, and democracy.

Sweden has continued allocating 1% of GDP in foreign aid ever since this target was first reached in 1974, ‘making it the most generous OECD Development Assistance Committee (DAC) donor in relative terms’.77 The scope of ambitions and aspirations of development policy, however, is not the same. Most Swedish foreign aid is now funnelled into humanitarian projects, primarily in conflict or post-conflict zones. Another focus is the empowerment of women and minorities.78 Structurally, the policy has made a significant transition from being concerned with how societies can change for the better through comprehensive state planning and action (or, in the case of national liberation movements, revolution) to a concern with addressing wrongs within existing social and economic arrangements. The accompanying shift from welfare capitalism to neoliberalism entails a naturalisation of the economy as a sphere largely outside of the realm of politics and ideology.

The focus of this chapter has been the attempts made in the 1960s and 1970s by Swedish Social Democrats to extend welfare capitalism into the decolonised world. Of remaking the world into a place where power and prosperity are more equally distributed both within and between nations. It would be difficult to say anything else than this was a failed effort. Inspired by Adil Hasan Khan we have chronicled these events in the narrative form of the tragedy, capturing ‘questionable shapes’ with a view to the transformative openness of a heterogeneous, plural legacy of success and catastrophic failure.

We have focused in particular on the contradiction of political and economic decolonisation: promoting national independence, command over the economy, and social welfare reform while at the same time pursuing a policy in trade and investment that effectively undermined every such effort on the part of its Third World partners. The ambivalence of altruism and self-interest is one subplot in this story. Another aspect that one could go significantly further in analysing is if the emergence of a North–South Social Democratic axis in development was largely a one-sided investment on the part of Swedish Social Democrats or if there are also traces of what might be considered a shared cause, as suggested by the prefatory account of the ‘Images of the North’ exhibition in Senegal. This is worth exploring not least because of how it destabilises the hierarchies of the involved actors.

The starting point here is one in which the whole endeavour, despite its avowed anti-racism, can be seen as a continuation of racial thinking by being grounded on the presumption of Sweden’s elevated development stage. At the same time, Sweden entered the arena of development politics at a time when there was a significant need for new ideas, particularly an internationalist vision for social democracy at home.79 In that arena, Léopold Sédar Senghor of Senegal but also other Third World thinkers and politicians with which Sweden developed close ties in this period, clearly had the upper hand. From this perspective, it is not clear who, in the developed–developing hierarchy, really needed the other most.
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Agriculture in International Law and Development

Michael Fakhri and Titilayo Adebola

I. Introduction

When human communities in different parts of the world first developed agriculture approximately 12,000 years ago in the Neolithic era, people’s relationship with each other changed forever. The domesticated growing of crops and raising of animals created a system of surplus food and reserve stocks. This led to new ways of concentrating power since whoever controlled the food supply and stock, controlled people. Agriculture rearranged how people structured their political life and shared resources. Often, the most pressing political questions about agriculture are questions about the production, distribution, and consumption of food. Food is at times a commodity, but it is always a basic need. One way to understand contests over food and agriculture are as competing attempts to enact different understandings of law and development.

This chapter traces debates around food and agricultural policy in the context of international trade, food sovereignty, and intellectual property rights (IPRs) for plants. These debates provide different conceptions of how law constitutes markets and governs market exchange, theories of property, and frameworks for the distribution of the world’s natural resources. Since at least the 1940s, the core debates revolve around whether food and agricultural policy should focus on ensuring everyone is free from hunger as a free-standing principle or whether the issue is a matter of poverty alleviation. The former approach treats food and agriculture as a shared resource to be publicly managed through social and economic institutions. More often than not, the latter approach dominates with its emphasis on development economics and measurements of income and productivity. Starting in the 1970s, this debate was framed as a matter of ‘food security’—unlike the more apolitical development discourse of the era, food security discourse explicitly interlaced economic questions of food policy with matters of political order.1 The different approaches around food and agriculture reflect divergences between and within Global North and Global South positions and will continue in future debates. The chapter is divided into five sections. Sections II–V discuss the historical contexts and complex lawmaking trajectories of the three subject matters in turn. Section VI presents brief concluding considerations for the future.

II. National Development

In the eighteenth century in England and elsewhere, the Industrial Revolution was in fact a type of agricultural revolution that depended on the enclosure of common land, the creation and expansion of private property, and displacement of peasants, hunters, and pastoralists.2 Similarly, agriculture has always been central to colonisation.3 European colonisers measured native societies on a scale of civilisation, the most barbaric being nomads and the most civilised being agricultural communities.4

If agriculture was central to commercial and colonial adventures, after the Second World War, it was something that national governments strived to overcome through development plans and projects. In rough terms, developing countries were understood to be places that depended on agriculture, and developed countries were industrialised societies. Development as a new profession, with its commitment to economic growth and social progress, primarily focused on freeing countries from their dependence on agriculture by introducing or augmenting industrial sectors. The reasoning was that agriculture had low return and industrialisation led to technological innovation, efficient use of resources, and larger profit margins. The colonial origins of ‘underdevelopment’ were, for the most part, ignored.

For example, Arthur Lewis, one of development’s earliest pioneers, described developing countries as being composed of a dual sector.5 One sector was made up of high-production, high-wage manufacturing industries such as mines, plantations, and large-scale transport; the other was low-production, low-wage practices such as family farms, handicrafts, domestic servants, casual laborers, and petty traders. These two sectors were in effect separate. To Lewis, in the second sector, especially in agriculture, there was a surplus of workers, i.e. there were far more workers than there was work, and taking workers from this sector would not affect food productivity. The key, therefore, was to take this surplus in agriculture and move them to the more productive industrial sector. To Lewis, the task for developing countries was to expand the industrial sector so they could absorb the labour surplus thereby exploiting the country’s hidden potential—an unlimited supply of labour. This type of thinking typified development policies and for approximately five decades after the war, national governments disinvested from the agricultural sector in order to create a cheap work base for the manufacturing sector.

In the 1950s, people in developing countries were hurt by fluctuating commodity prices and the dependence on industrialised countries for manufactured goods. They were also frustrated by the fact that they received meagre economic returns from exporting primary commodity products that were hardly much better than the socio-economic trade benefits received for much of their colonial history in the nineteenth and early twentieth centuries. Thus, in the 1950s and early 1960s many developing countries, with some support from the World Bank and International Monetary Fund (IMF), turned to import-substitution industrialisation (ISI) policies.6 ISI’s purpose was to establish firms within a domestic economy that would produce manufactured goods that would be locally consumed and replace imported goods. ISI was considered to be inward-looking because infant industries would be subsidised for the purpose of domestic consumption and not for export. It was a policy that emphasised self-sufficiency often at the expense of economic growth and efficiency. Even if manufacturers wanted to export their goods, the high cost of production under ISI often made it prohibitive to do so.

One major criticism of ISI policies was that they ignored the potential benefits of using international trade to socio-economically develop. Others criticised the increased inequality that ISI created between traditional rural sectors and emerging urban manufacturing sectors. These criticisms—along with external shocks such as industrialised countries delinking from gold and adopting floating currencies; the sudden rise in the price of commodities; and the Organisation of the Petroleum Exporting Countries (OPEC)-driven oil price spike—changed countries’ development policies in the late 1960s and 1970s.7 More and more advisers argued that developing countries should stimulate commodity export while attempting to diversify exports.8

Regardless of whether they were inward- or outward-looking, development economists usually assumed that economies were national. The national economy was understood to be a cycle of inputs in the form of labour, technology, and capital used to produce outputs in the form of income.9 Likewise, when governments did invest in agriculture, they also imagined it as a mechanised system of inputs and outputs. For example, the ‘Green Revolution’ transformed agriculture by making farmers rely on an unprecedented amount of fertiliser, pesticides, water, and machinery in order to generate higher yields.10

III. International Trade

A. International Commodity Agreements

Even though development economists and policymakers assumed economies were ‘national’ for decades, food and agriculture has always been central to international trade law and policy. British debates in the early 19th century over grain tariffs (the Corn Laws), often characterised as the moment that free trade ideas took off, were in effect arguments over the price of bread. In the late 19th century, some of the earliest modern multilateral trade institutions were about international sugar markets or the transnational exchange of seeds and plant varieties.11 Since 2001, the World Trade Organization (WTO) remained politically stalled in the Doha Development round because developing countries felt short-changed by the Agreement on Agriculture.12

From the 1930s until the late 1970s/early 1980s, international trade in agriculture was negotiated through international commodity agreements (ICAs). ICAs took various forms, but, in general, they were agreements between governments of both producing and consuming countries that attempted to stabilise the prices of primary commodities, which were (and remain) notoriously capricious. The most common economic tools were buffer stocks, multilateral contracts, and quotas.13 In many ways, they resembled domestic supply management schemes. Developing countries were very keen to develop ICAs because they often lacked the political economic power to shield against international price fluctuations and the resources to construct domestic institutions that created a stable local market.

These agreements and their respective organisations were at their peak popularity in the 1960s. They were an important site where the Third World met the First and Second Worlds in the spirit of dialogue, debate, and decision-making. ICAs featured in development plans as a way to ensure that national economies that depended on commodity exports benefited from a stable and remunerative global market. Often, that plan included using the influx of capital from commodity exports to diversify the economy and kick-start an industrial sector.

During the 1970s, Third World governments and international civil servants succeeded in establishing a global consensus that the United Nations Conference on Trade and Development (UNCTAD) would be the best place to negotiate global commodity policy and house most ICAs. The Third World plan was to gain and hold as much power as possible in the natural resource sector. The reasoning behind this plan was that this sector was where the stakes were the highest: most of these countries had a comparative advantage in natural resource markets and most Third World people derived their livelihood specifically from agriculture, pastoralism, fishing, and hunting.

The relationship between UNCTAD and ICAs was complicated by the fact that most ICAs and their respective secretariats had their own institutional histories pre-dating UNCTAD. Some export-dependent Third World countries had significant power within certain ICAs and were reluctant to diffuse their influence by rolling ICAs into UNCTAD. It was, therefore, always a matter of political negotiation within the Third World as to what it meant for ICAs to be part of UNCTAD.

As such, ICAs were also a place where people put forward competing Third World projects. Some (such as Prebisch) focused more on describing and addressing global inequality of wealth in terms of national economic outputs. This way of thinking imagined the landscape of international trade institutions to consist of a mix of domestic and international institutions. This was a popular idea in the late 1960s and during this time most ICAs were loosely held together by UNCTAD through general principles. Whereas others (such as Celso Furtado) preferred to frame patterns of global wealth distribution and development as the product of the lasting impact of imperial and colonial structures. This approach imagined a more singular global economy and wanted to empower one multilateral institution (namely UNCTAD) to rectify global power imbalances and manage the world’s commodities.14

This global, anti-imperial perspective would be articulated in international instruments such as the UN General Assembly’s 1974 New International Economic Order (NIEO). This included creating the Integrated Programme for Commodities and the Common Fund for Commodities. The UNCTAD Secretariat positioned the Integrated Program for Commodities and Common Fund as an all-or-nothing component of NIEO, thereby raising the stakes behind ICAs and interlinking the fate of the commodity policy with NIEO doctrines. Because this agenda demanded a global redistribution of wealth and resources from rich to poor countries, most people from the First World treated NIEO (and its commodity policies) as a radical threat from the Third Word.15

By the early 1980s, those from the North and South who had not given up entirely on ICAs as an idea, started to look to the General Agreement on Tariffs and Trade (GATT), rather than UNCTAD, as the institutional milieu for ICAs. There was also a shift from discussing ICAs in terms of debating over which economic mechanism was the most appropriate to regulate prices to suggesting that commodity organisations should focus on administrative functions such as research, consultation, and international cooperation—which is the status of most ICAs today.

B. WTO Agreement on Agriculture

The 1970s would define international food policy for several decades. This was a very difficult time because of the world hunger and famine crisis in 1972–5. And just as most people in the world started to recover, they were hit by the global commodity crisis in 1978 when prices collapsed across the board and would not recover until 1986. In the Third World, a large number of people’s livelihoods depended on selling what they grew and raised whether it was through local, regional, or international markets. Those people who worked with or serviced those producers were also hard hit.16 Moreover, a second oil shock hit the world in 1978–80 further destabilising petroleum dependent societies and economies and quickly raising the cost of living.

The 1970s was also the era of the second development decade during which Third World countries continued pursuing large development projects that emphasised industrialisation through international institutions such as UNCTAD. But Third World countries had to borrow money to fund their industrialisation projects; this was because most of these countries depended on exporting primary commodities that did not bring in a lot of capital into local economies. The price spike of the first oil shock generated large amounts of extra money for oil-exporting countries, which they deposited into Western banks. The banks then loaned much of this money to developing countries for development projects. However, when commodity prices collapsed dragging everyone into recession in 1979, developing countries were no longer able to repay their debts.

This ushered in a new ideological and financial era which would later be called the Washington Consensus or neoliberalism.17 The Third World debt crisis was most acutely felt in non-oil producing Latin American countries. Countries that were unable to pay their debts, turned to the IMF who provided money for loans and unpaid debts. In return, the IMF forced developing countries to make structural adjustment reforms that undid subsidies, reduced tariffs, and promoted the market as the principal social institution. During this time, policymakers, politicians, and experts were redefining food security in more market-oriented terms. They were focusing more on household purchasing power, access to global agricultural markets, and narrowing government social policy.18

By 1982, NIEO and the Third World project was dead.19 The post-colonial world regrouped as the Global South.20 The institutional corollary was that ICAs and UNCTAD were outdone by the GATT.

During the 1960s and 1970s, Third World countries used UNCTAD to organise themselves to leverage their bargaining power against the First World in trade negotiations taking place in ICAs and to a lesser degree in GATT agricultural committees. Now, ICAs were no longer designed to stabilise the prices of commodities and were relegated to administrative functions and knowledge-sharing endeavours.

Starting around 1979, UNCTAD started looking for a ‘different analytical base’.21 Soon after, UNCTAD went through a ‘crisis, retreat, and reinvention’. By the mid-1980s, as the Uruguay Round began, UNCTAD and many developing country leaders decided that their countries should direct most of their trade law and policy energy into the GATT.22

In 1991, Arthur Dunkel, the Director-General of the GATT at the time and Swiss expert in trade in agriculture, put forward a comprehensive draft that would act as the basis for what was to become the WTO. The Dunkel Draft included what would later become the Agreement on Agriculture. It addressed food security concerns by recognising food security as a legitimate non-trade issue. Moreover, it expanded the provision of food aid to developing countries. But this was (and remains) a dated understanding of food security. The consensus among policymakers at the World Bank, IMF, and developing countries at the time was that these countries were harmed by food aid practices because they artificially depressed market prices and trapped countries into a system of dependence.23 But the Agreement on Agriculture did not reflect this position since developing countries were politically weaker than they were in the 1970s due to the fact that they could not overcome their differences when it came to trade in agriculture.24

With the Dunkel Draft, there was much talk and excitement by free traders at the time at the prospect of bringing both developing countries and agriculture ‘into the multilateral trading system’.25 Indeed, the draft not only proposed an agreement on agriculture but expanded and disaggregated agriculture across the trade institution through what would become Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), Sanitary and Phytosanitary Measures (SPS), Technical Barriers to Trade (TBT), and General Agreement on Trade in Service (GATS).

But this talk was misleading. Developing countries had, either through the IMF structural adjustment programs (as mentioned) or unilaterally with the aid of World Bank programmes, already implemented a ‘small revolution’ and had liberalised their agricultural sectors. By the late 1980s, they were export-oriented and did little to protect (i.e. support) domestic agricultural production.26

For all the talk about trade liberalisation during the Uruguay Round, the Agreement on Agriculture still sought to balance the consideration of market stabilisation and allow some scope for the idea of farm support. The provision, however, was rather limited in scope: the Blue Box essentially permits only those farm support measures that count as non-trade distorting.27 This, in effect, limits the use of farm support policies only to those tools that are usually exclusive to rich countries. As many predicted, this in effect supported transnational corporations and institutionalised the trend that had begun in the late 1970s.28 As a result, developing countries were left not only without an improved market access but also without the ability to make use of those mechanisms, such as quantitative restrictions, that would otherwise be much more readily accessible to them.

IV. Food Sovereignty

From the 1950s to the 1990s, Third World governments had a fraught relationship with local, small-scale producers. Development policy’s overarching strategy was to shift more of the workforce away from agriculture and more towards industrialisation. But because of colonial history, most Third World countries had to rely on and support agricultural production to generate capital and develop their economy. Regardless of their understanding of development, very few governments and advisers were committed to easing conditions for food producers in a way that allowed them to continue their way of life. The emphasis was on industrialising agriculture to reduce labour costs and then funnel that surplus labour to cities. Once rural people moved to the cities, they could work in the manufacturing and service sectors. With this plan, national governments disinvested from the agricultural sector to create a cheap work base for the manufacturing sector.

By the 1990s, small-scale food producers around the world were fed up with international economic institutions, disappointed with their national governments, and cynical when it came to development discourse. During this time food producers in different countries organised to protest against their governments and resist this plan. Smallholder farmers, other small-scale food producers, and Indigenous peoples around the world, especially in South America and Mexico, began to organise themselves into transnational movements committed to opposing international economic institutions like NAFTA and the World Bank. By May 1993, the movement became global when La Via Campesina was formed in Mons, Belgium.29 Seven months later, this new movement marched in Geneva against the newly created WTO.30

In the past, small-scale producer groups could at least rely on the fact that their perspective was influential in their national governments, ICAs, and UNCTAD—all of which were no longer politically viable paths for them. Recalling the United Nations’ (UN) track record as more egalitarian and poor-friendly than the WTO, World Bank, and IMF these groups turned their attention to influencing and changing the Food and Agriculture Organization (FAO).31

La Via Campesina’s initial definition of food sovereignty was also not the most novel concept. La Via Campesina’s official definition of food sovereignty was still state-centric and echoed older doctrines such as permanent sovereignty over natural resources and the right to development.32 But the politics were new. La Via Campesina deployed food sovereignty as a way to claim and redefine the right to food, and this changed the meaning of the concepts at play. Their goal was to sharpen the difference between food policies that fed people but without any regard for concentrations of political power versus those policies that empowered the large number of decentralised small-scale food producers. They sharpened the difference by highlighting how food security frames hunger as a problem of distribution (with a focus on access and commerce). Food sovereignty instead asks the question: who controls the systems of production and consumption?33 The tactic was to wrestle the right to food away from food security towards food sovereignty, thereby delegitimising food security and its beneficiaries (agribusiness).

Today the food sovereignty movement is pluralist and organised through large networks such as the International Planning Committee for Food Sovereignty and the Peoples’ Coalition on Food Sovereignty.34 The meaning of food sovereignty continues to change as it is always a product of dialogue and debate by members of the movement.35 The movement is engaged in multiple national, regional, and international sites such as the Committee on World Food Security, Convention on Biodiversity (CBD), and International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA).

V. Plants and IPRs

A. North–South Inequality

Today, trade discourse has come to an impasse and the legitimacy of the WTO Agreement on Agriculture is being challenged. In light of a food systems crisis that was exasperated by the Covid-19 pandemic, social movements are in the midst of redefining food sovereignty.36 This dynamic leaves the future of the relationship between international trade institutions and social movements unclear. Against this backdrop, however, debates over plants and IPRs are in play at the doctrinal level and will prove to escalate in the coming years. Since plants are the basis of any agricultural system, this section provides a detailed analysis of what is at stake in those ongoing debates over plants.

Turning back to the Neolithic era, early farmers selected and domesticated the food crops that humankind survives on today.37 Experimentation with important wild crops co-occurred in Asia, Africa, Europe, and the Americas. For example, smallholder farmers in Asia domesticated barley, lentils, peas, rice, and wheat; smallholder farmers in Africa domesticated black-eyed beans, oil palm, okra, sorghum, and yams. Genetic diversity blossomed as these plants travelled and adapted to new cultures, climates, inputs, pollinators, and soils.38

While smallholder farmers in the Global North and Global South were the world’s first plant innovators, the rediscovery of Gregory Mendel’s rules of hereditary in the 20th century and its combination with Charles Darwin and Alfred Russel’s theory of evolution precipitated the progress in scientific plant breeding in Global North institutions.39 These Global North institutions depended on, and still depend on, the use of plant genetic resources from the Global South. The genetic inequality between the ‘gene-rich’ Global South and ‘gene-poor’ Global North is the consequence of a combination of factors including the impacts of the Ice Age, location of human settlements, and trends in human migration. But the inequity arises from the fact that even though most crops of significant economic importance originated in the Global South, it is the Global North that mostly benefits from them.40

Expeditions, institutions, and colonial affiliations facilitated the flow of the plant genetic resources from the Global South to the Global North. Christopher Columbus’s voyage to the New World was the beginning of the ‘Colombian Exchange’ of a relatively rapid transfer of crops between the Americas and the rest of the world.41 One way European empires controlled plant exchange between continents was by creating networks of botanic gardens to collect and control the use of plant genetic resources.42 The Royal Botanical Gardens at Kew (Kew), established in 1841, on the outskirts of London was a repository of the products of expeditions from the Americas, Africa and Asia.43 A network of botanical gardens across British colonies, including Bangalore, Barbados, Bombay, British Guiana, Calcutta, Fiji, Gold Coast, Hong Kong, Jamaica, Lagos, Malta, Mauritius, Tasmania and Trinidad, was also linked to Kew.

Research and development of new plant varieties in the Global North institutions initially progressed without proprietary rights or legal ownership of plant varieties. Following political independence of the colonies, the strategic introduction of research centres in the Global South under the CGIAR (formerly, Consultative Group on International Agricultural Research) facilitated the continued collection of plant genetic resources.

B. The Extension of IPRs to Plant Varieties

If imperial conquest was underwritten by an open system of plant exchange, the United States (US) Plant Patent Act (PPA) 1930, marked a shift to a property-based approach.44 The PPA was the first national IPRs system for plant varieties. It was driven by the commercial needs of the nursery industry.45 It protects asexually reproduced plants, except tuber-propagated plants, and excludes protection of sexually reproduced plants. The protected asexually reproduced plants received minimal attention from scientific breeders at the time, and paradoxically, the excluded sexually reproduced plants were the focus of scientific breeding.

The USA proceeded to introduce two other IPRs systems for plant varieties, the Plant Variety Protection Act in 1970 (PVPA) and utility patents from 1980. These were similarly stimulated by a blend of seed industry interests, profits, and business but this time, against the backdrop of scientific advancements in plant breeding. The PVPA covers sexually reproduced, and tuber-propagated plant varieties. A series of case law extended utility patents to plant varieties.46 Accordingly, the US offers three IPRs systems for plant varieties, under the PPA, PVPA, and US Code Title 35—Patents.

Similar to the USA, European seed industries were eager to secure IPRs for plant varieties. Aversion to IPRs for plant varieties in Europe, also raised in the USA, included fears that the proprietary rights ‘might increase the price of food … necessary for the greater masses of the population, and that all might suffer from the privilege granted to a single person’.47 Therefore, there were variations in IPRs systems for plant varieties within Europe at the outset.48 Britain and Denmark prohibited IPRs for plant varieties; Italy and France allowed patents for plant varieties from 1948 and 1949; the Netherlands, Austria, and Germany enacted sui generis IPRs systems for plant varieties in 1942, 1946, and 1953, respectively. The post-Second World War efforts to integrate west European economies and homogeneous climatic conditions inspired the harmonisation of IPRs systems on the continent, which culminated in the adoption of the International Convention for the Protection of New Varieties of Plants (UPOV Convention) in 1961.49 The UPOV Convention broke new ground as the first international treaty for plant varieties. It has been revised three times; in 1972, 1978, and 1991, respectively.

Although initially intended for Europe, UPOV is open to all countries. Since it has established Global North members, the UPOV Office actively promotes membership from the Global South.50 Yet, UPOV presents a limited sui generis plant breeders’ rights system that prioritises the interests of commercial plant breeders over small holder farmers. This raises questions about its suitability to the smallholder farmer-centred agriculture sectors in the Global South. For example, it provides rigid conditions for protection, namely commercial novelty, uniformity, distinctness, and stability.51 Smallholder farmers’ varieties selected, saved, and developed using traditional techniques do not meet these conditions. The prohibition of other conditions for protection means that UPOV plant breeders’ rights systems foreclose any possibility to protect farmers’ varieties. It also mandates strict compliance with its provisions; the UPOV Council approves national plant breeders’ rights systems before membership.52 This means that the UPOV Office can reject contextually informed national plant variety protection laws on the grounds of conflicts with its plant breeders’ rights system.

The limited UPOV plant breeders’ rights system and existing national IPRs systems for plant varieties did not concern most countries in the Global South during its formative stages discussed above. This transformed with the entry into force of the Global North (transnational corporation) driven WTO-TRIPS on 1 January 1995.53 Article 27.3(b) of TRIPS obliges all WTO members to protect plant varieties through patents, an effective sui generis system or any combination of systems. Nevertheless, TRIPS neither characterises sui generis nor cites the pre-existing UPOV Convention. Consequently, WTO members have apparent latitude in the choice and substantive features of IPRs systems when fulfilling their obligations.

Unlike the Global North’s consensus on most of the other TRIPS provisions, there was discord among the Quad (USA, European Union, Japan, Canada), during the negotiations on article 27.3(b).54 Principally, the United States supported the inclusion of both patents and plant breeders’ rights. In contrast, the EU supported only plant breeders’ rights, as it prohibits patents for plant varieties under article 53(b) of the European Patent Convention, 1973. The final text of article 27.3(b) reflects the delicate compromise between the USA and the EU; with a proviso for review within four years from the entry into force of TRIPS.55 This proposed review is still pending. Global North WTO members like the USA argue that the proviso means ‘review of implementation’. Global South WTO members like the African Group argue that the proviso offers an opportunity to amend the provision. The African Group’s proposed amendments include the prohibition of patents for plants and the introduction of provisions that protect farmers/farming communities’ rights, traditional knowledge, as well as access and benefit-sharing principles.56

C. Global South Responses to IPRs for Plant Varieties

Activists, civil society organisations (CSOs), and Global South countries argue that provisions on farmers’ rights, traditional knowledge, and access and benefit-sharing principles are notably missing from UPOV and TRIPS.57 Cary Fowler and Pat Mooney, American and Canadian activists respectively, raised concerns about the asymmetric flow of plant genetic resources from the Global South to the Global North and the interests of smallholder farmers in the 1970s.58 Fowler, Mooney, and Hope Shand, established the Rural Advancement Foundation International (RAFI) that carefully explored the effects of the existing IPRs systems for plant varieties from Global South perspectives. Fowler, Mooney, Shand, RAFI, and other CSOs such as GRAIN and the Community Technology Development Trust raised awareness about the interests of smallholder farmers and Global South countries vis-à-vis the growing IPRs architecture for plant varieties.59 The discussions on the NIEO transpiring around the time, reinforced these activists and CSOs positions.

Following the adoption of the NIEO, the activists, CSOs, and Global South actors chose the UN as the appropriate international forum to promote the concerns of smallholder farmers and the Global South. The UN was also appropriate because the Global South countries could use numeric majority to pursue their agenda. By moving the agenda from the Global North dominated UPOV to the UN and linking it to broader social, economic, political, and development debates on national sovereignty over plant genetic resources and farmers’ rights, the topic attracted international attention.60 A watershed moment in these debates was the 21st Biennial Conference of FAO in 1981 where the Mexican delegation and GRULAC (The Latin American and Caribbean Group) on behalf of the G-77 (the Group of 77) called for an international legal convention to govern the flow of plant genetic resources.61

This call resulted in the adoption of the first international agreement on plant genetic resources—Resolution 8/83, International Undertaking on Plant Genetic Resources (IUPGR) at the FAO Conference in 1983. The 1983 Conference also established the FAO Commission on Plant Genetic Resources (CPGR), to monitor the implementation of the IUPGR. While the IUPGR initiated discourse on ownership and access to plant genetic resources into international policymaking, it was not adopted as a legally binding agreement because eight Global North countries expressed reservations about its provisions.62 One of its controversial provisions is the ‘common heritage of mankind’ principle. This principle provides that ‘plant genetic resources are a heritage of mankind and should be available without restrictions’.63 As the definition of plant genetic resources included farmers’ varieties, wild relatives along with commercial varieties protected by patents and plant breeders’ rights systems, Global North countries argued that the ‘common heritage of mankind’ principle contravened IPRs systems for plant varieties. On their part, Global South countries advanced advocacy for the recognition of farmers’ contributions to the conservation and development of plant genetic resources as an alternative to plant breeders’ rights.

To resolve the discontents, FAO members negotiated three complementary resolutions through the CPGR: Resolution 4/89, Resolution 5/89, and Resolution 3/91. Pursuant to Global North demands, Resolution 4/89 states that plant breeders’ rights as provided for under the UPOV Convention are not incompatible with the IUPGR. Pursuant to Global South demands, the Resolution further provides that states adhering to the IUPGR recognise the enormous contribution of farmers to the conservation and development of plant genetic resources. More concretely, Resolution 5/89 established ‘farmers’ rights’ and defines it as:


rights arising from the past, present and future contributions of farmers in conserving, improving, and making available plant genetic resources, particularly those in the centres of origin/diversity. These rights are vested in the international community, as trustee for present and future generations of farmers, to ensure full benefits to all farmers, and to support their continued contributions and attainment of the overall purposes of the International Undertaking.64



Resolution 3/91 confirmed that plant genetic resources are subject to the sovereign rights of nations over their genetic resources, and farmers’ rights would be implemented through an international fund on plant genetic resources. Even though Resolution 3/91 established the sovereign rights of nations over genetic resources, the conditions for access to plant genetic resources remained unclear.

The CBD, a pivotal international agreement adopted in 1992, addressed this ambiguity.65 Whereas the IUPGR negotiations were undertaken in the FAO and led by ministries of agriculture, negotiations for the CBD were undertaken in the United Nations Environment Programme (UNEP) and led by ministries of environment.66 Global South countries, marshalled by the G-77, with support from CSOs such as the World Wildlife Fund, Greenpeace, and GRAIN, pressed for a legally binding agreement that recognises states’ ownership and control over genetic resources. The CBD reaffirms the sovereign rights of nations over their genetic resources. In accordance with the UN Charter and the principles of international law, it provides that states have the sovereign right to exploit their resources, according to their environmental policies. The CBD markedly goes beyond the IUPGR’s focus on ownership of plant genetic resources. Its objectives are to promote the conservation of biological diversity, the sustainable use of its components, and the fair and equitable sharing of benefits arising out of the utilisation of genetic resources.67 However, with contracting parties left to implement its provisions without further guidance, Global South countries struggled to design national frameworks.

In the initial post-CBD period, Global South countries such as the Philippines and Costa Rica that attempted to design national access and benefit-sharing frameworks found that ‘it was an exceedingly complex exercise, requiring the collaboration of experts in science, law and business’.68 Accordingly, two further agreements were adopted to assist parties: (1) Voluntary Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of Benefits Arising from their Utilisation in 2002; (2) Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisation to the Convention on Biological Diversity in 2010 (Nagoya Protocol).69 In particular, the Nagoya Protocol transformed access and benefit-sharing principles set out in the CBD by instituting an internationally legally binding framework to encourage the effective and transparent implementation of access and benefit-sharing provisions. In other words, the Nagoya Protocol delivers detailed guidelines to help both users and providers of genetic resources, while enhancing legal certainty in access and benefit-sharing negotiations. Some have described the Nagoya Protocol as ‘the result of an on-going struggle to assert the rights of Indigenous peoples and local communities to their natural resources, which may be described as a counter-hegemonic movement against the neoliberal institutionalisation of biological resources’.70

While the conservation of biological diversity and access and benefit-sharing were addressed under by the CBD (and subsequently its Nagoya Protocol), negotiations to flesh out farmers’ rights were still ongoing in the FAO.71 Following the adoption of the CBD in 1992, the CPGR called for the revision of the IUPGR, in harmony with the CBD. The perennial Global North–Global South debates about control over genetic resources resumed in the IUPGR revision negotiations.72

Global South countries, including Mexico, some Latin American, Caribbean, and African countries along with CSOs like La Via Campesina, GRAIN, and ETC Group, advocated the prohibition of IPRs for plant genetic resources and highlighted benefit-sharing agreements, transfer of technology, training, and capacity building. In contrast, Global North countries, including the USA and Europe, advocated open access to plant genetic resources for food and agriculture and limited restraints on IPRs. In addition to these differences, the scope of farmers’ rights was a hotly debated topic. Activists, CSOs and Global South countries championed the introduction of comprehensive and internationally binding provisions to recognise farmers’ rights. Global North countries such as the USA and Australia opposed this. A compromise text, agreed in 1999 after an informal meeting, leaves the definition and design of farmers’ rights to national governments, making it a pyrrhic victory for the Global South. Following this compromise, the revised IUPGR was adopted in 2001, as a legally binding international instrument: the ITPGRFA.

The ITPGRFA provides for the conservation and sustainable use of plant genetic resources for food and agriculture, and the fair and equitable sharing of the benefits arising from their use, in harmony with the CBD.73 It introduces a multilateral system of access and benefit-sharing, regulated through standard material transfer agreements, which are contracts that apply to all transfers of plant genetic resources.74 Under the multilateral system, recipients cannot claim IPRs or other rights that limit access to the plant genetic resources for food and agriculture, or their genetic parts or components, in the form received from the multilateral system.75 Countries like the USA and Japan initially objected to this provision because their IPRs systems allow patents for plant materials, which would be limited if sourced from the multilateral system. A bargaining point for them is that the provision does not specify how much modification is required for the materials to no longer be within ‘the form received’. The multilateral system also provides that access to plant genetic resources for food and agriculture protected by IPRs should be consistent with relevant international agreements and national laws.76 This provision ensures that the operation of the multilateral system does not contravene existing IPRs laws.

The much anticipated, albeit skeletal farmers’ rights, is embodied in article 9 of the ITPGRFA. It recognises and rewards the crucial contributions of farmers worldwide to the conservation and development of plant genetic resources, which constitute the fulcrum for food and agriculture production. Article 9 protects farmers’ rights through a cloudy combination of IPRs and non-IPRs provisions, framed as social, economic, political, and proprietary rights. Article 9.2 provides for contracting parties to take measures to protect and promote farmers’ rights, including (a) the protection of traditional knowledge, (b) equitable benefit-sharing, and (c) the right to participate in decision making at national levels, on matters related to plant genetic resources for food and agriculture. Article 9.2(a) is a form of IPRs; articles 9.2(b) and (c) are social, economic, and political rights. Article 9.3 further provides that farmers have the rights to save, use, exchange, and sell farm-saved seed/propagating material, subject to national law and as appropriate. This non-IPRs provision upholds farmers customary practices and offers an exception to plant breeders’ rights and patent systems.

One of the main limitations of farmers’ rights in the ITPGRFA is the lack of conceptual clarity. It has different meanings to the activists, CSOs and Global South countries pushing for it. For example, Pat Mooney, one of the early activists who coined the concept explains that:


literally en route the first Commission [CPGR] … we [he and Cary Fowler] concocted the idea of Farmers’ Rights which we simplistically saw as a counterweight against plant breeders’ rights. We wanted to insist that farmers varieties were the product of genius and should not be treated in any way less than varieties produced by the public or private sector. We were not quite sure what to do with the idea beyond presenting it as a threat and possibly a barrier to accepting the plant breeders’ rights.77



Mooney and Fowler favour IPRs for farmers’ varieties. Conversely, some CSOs like La Via Campesina reject IPRs in agriculture. In line with its political vision of ‘food sovereignty’, La Via Campesina describes farmers’ rights as rights to use, develop, and reproduce peasants’ seeds; it struggles against attempts by corporations to control seeds.78

Another related limitation is the absence of an adaptable template for Global South countries seeking to protect farmers’ rights. Considering comparable complaints about inadequate guidance on access and benefit-sharing principles under the CBD, and subsequent attempts to resolve this through the Bonn Guidelines and Nagoya Protocol, Global South actors could have prioritised the delineation of IPRs and non-IPRs provisions for farmers’ rights in the ITPGRFA. To put this in context, UPOV provides a ready-made template on plant breeders’ rights and speedy support to design national laws; the ITPGRFA offers neither.79 Instead, it introduces a well-intended and ambitious framework for farmers’ rights but leaves it to national governments to imaginatively develop national laws.

VI. The Future

The perennial politics of international agriculture has been along a North–South axis. The North has pushed its position through enforcement-backed instruments such as the Agreement on Agriculture, TRIPS, and UPOV, while the South has responded with counterhegemonic movements and instruments such as food sovereignty, the CBD, Nagoya Protocol, and ITPGRFA.

While some of the North–South contestations remain unresolved and will persist in the future, questions around digitisation are quickly dominating current food and agricultural debates. The ideas are so new that the very meaning of digitisation is still vague, and the technology remains underdeveloped. However, whether the discussion is about digital sequence information in plant breeding,80 or accounting for every aspect of a supply chain,81 what is clear is that whoever has control and access to this new data will have the power to dictate all aspects of food and agricultural practices.

What will remain, however, will be the more fundamental political struggle over whether food and agriculture can be wrestled out of development thinking, where it is subsumed by questions of property and income, and instead be treated as a central feature of how we care for each other, constitute our communities, and reproduce life itself.
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Chapter 19

International Law and Development

Foreign Investment

M. Sornarajah

Differential standards between rich and poor states, between capital-exporting and capital-importing states lay at the root of the international law on foreign investment. The law contained rules of protection that were given to foreign investment. The rules did not apply to investment flows that took place in developed states. Such differential treatment offends notions of sovereignty, equality of states and non-interference in what was essentially a domestic process. Nevertheless, such law has been made and maintained over the course of the life of international law.

Economic development has been the justification that has been stated for maintaining strong rules on the protection of foreign investment through international law. Hegemonic international law always needed justifications for imposing its rules on weak states. The justifications are usually based on altruistic considerations. Imperial international law, involving the subjugation of vast numbers of the peoples of Africa and Asia, was based on the fictitious argument that these people needed to be brought to the standard of civilisation of the European imperial powers.1 Altruistic explanations became necessary to explain the imposition of legal principles on investment protection that permitted the exploitation of other peoples and regions by the European states under the cover of the law. Economic development was the altruistic reason given for maintaining strong rules on the protection of foreign investment through international law.

The international law on foreign investment is a quintessential example of instrumental international law. Foreign investment is an inherently territorial process ordinarily subject to the laws of the host state. No European state has ever conceded that this process is subject to any law other than its national laws.2 Yet, in the case of developing states which are the traditional capital-receiving countries at the time the law was made,3 when formal decolonisation was beginning, an international law was created which insulated the process of foreign investment from the local law and subjected it to external laws containing standards of treatment, described as rules of customary international law, applied by external arbitral tribunals.4 Apart from the growth of these rules alleged to be customary international law, there were two other ways of investment protection. The initial contract of foreign investment made with a developing country itself was given a special status in international law. The agreements on foreign investment made with developing countries were termed by some international lawyers ‘economic development agreements’ to which international law applied.5 The same agreement made with developed states was subject to the domestic law of that state. The distinction lay in the nomenclature. International law was used in the case of agreements made with developing countries—‘economic development agreements’—because they needed security without which, it was reasoned, there would be reluctance to make these investments. Domestic law could be changed at will in politically unstable countries. The stability and the security given to the agreements through subjecting them to the immutable principles of international law enabled greater flows of foreign investment necessary for economic development. This was the assumption on which the law on investment protection was based. There was no proof of the assumption. The ‘economic development agreements’ were usually in the sector of natural resources much needed by the industrial states of Europe. Sheer need for the external resources provided by foreign investment was the reason for making these agreements. Economic development was a cover for giving protection to an agreement that benefited the developed states. The idea of development both at the origin of the law and in later times covered a multitude of sins.

The third avenue of protection of investments was accomplished in more recent times6 through investments treaties. Though stated to create reciprocal rights and duties, they were asymmetrical treaties made between capital-exporting states on the one hand and capital-importing states on the other. A network of treaties containing standards of protection and the obligation to pay compensation in the event of expropriation has come about. Since there is a unilateral right of recourse to arbitration created in the foreign investor, there has been a spate of arbitral awards in which, through an expansionary interpretation of the provisions of the treaty, a superstructure of investment protection has been created.

The process of internationalising the essentially domestic process of foreign investment required a change from a horizontal world in which states of the world were treated on a basis of equality to a vertical world in which some states stood at a level of superiority. The project involved the imposition of a set of norms favoured by the developed world onto the resource-producing developing world. The acquisition of colonies through the use of force and the exploitation of other peoples through trade and investment required a vertical law in which the coloniser stood at a higher level than the colonised. The exclusion of colonised peoples from personality in this vertical system and the exploitation of their resources required justification. For conquest, the justification was provided by the fiction relating to the standard of civilisation. For exploitation of resources of other people, the justification was provided by the notion that trade and investment brought much needed development to a people of the poorer world who did not enjoy the benefits of Western technology.

The twin engines that drove international law from its inception was the drive for colonies through conquest and the exploitation of resources and markets through trade and investment. It was the search for profits, first by the Spanish followed by the British, Dutch, and the Americans for search of spices and natural resources that led to the formulation of doctrines of international law that justified their expansion through the world.7 The seeking of justifications for foreign investment, the protection of it through force, the acquisition of colonies where resources could be exploited and markets could be established for finished products and the looting of existing wealth was the project that necessitated the creation of international law. The history of international law was steeped in deception, in the need to find justification for pillage and slaughter in expressions of brotherhood of man, the elevation of the culture of one people over another people and the claim to a higher standard of civilisation.8 International law in its origin was instrumental and continues to be so. It was from inception a duplicitous exercise seeking to root inherently unjust conduct in justice by invoking falsehoods such as the standard of civilisation and the brotherhood of man. When the law became more horizontal with the outlawing of war and decolonisation, other falsehoods had to be sought. Economic development became the new justification for the law on trade and investment.

It was only after imperialism ended that it was necessary to construct a global law that ensured the protection of foreign investment flows to the erstwhile colonies and the other newly independent states of the world.9 The former imperial states took over the system that the United States had built. They had, in their earlier practice, used it in areas that were not subject to colonialism. Now, they supported the use of the American practice as universally applicable. They sought to pass off the practice of the United States as customary international law.10

I. The Initial Period

There is little evidence for the justifications in economic terms for the rules on foreign investment protection advanced by the hegemonic powers during the formation of the law. But, there are throw-away references to economic development in explaining the reasons for the exploitative presence of foreign investment in the different states from early times. In the case of the Congo, where the Belgian king, Leopold II, established a brutal regime known for plunder and atrocities, the establishment of the corporation through which investment was carried out was seldom explained on the basis of economic development. The relationship was incapable of being explained on the basis of any advantage for the people of the Congo. Similarly, in the case of the British and Dutch East India companies which moved into Asia for trade and investment, economic arguments are seldom advanced as the reason for the movement of the investments which were accompanied with conquest of the host lands in which the investments were made. In the case of the exercise of such overwhelming power, economic justifications would look rather flimsy. There is no record that such economic arguments were advanced at the time of the conquest of Africa and Asia. Instead, the justification given was the hollow argument that the standard of civilisation of the conquered people had to be uplifted through a period of supervision. The apologists for the colonial context in which investment took place did not rely on economic justifications. Later, after decolonisation, apologists for imperial rule relied on economic progress that had been achieved during colonialism as a justification for colonialism.

The European episode had little impact on the international law on foreign investment protection. The beginning of such law must be sought in the investment relations between the United States and the different states of Latin America.11 It was in the context of relations between these free states that there was a need to form rules that would govern the protection of investments. The genesis of modern international law on the subject lies in these early disputes between the United States and the Latin American states.12 There was a battle between two sets of normative principles. The United States argued for the externalisation of the protection of the foreign investment made by US nationals requiring that they be treated in accordance with an international minimum standard and that disputes arising from allegations as to the violation of such standards being settled by an arbitral tribunal sitting outside the host state. The Latin American states argued for a national standard with their own courts or tribunals being the final arbiters of such disputes decided in accordance with domestic laws. The Latin American position came to be known as the Calvo doctrine.13 The contest was in terms of sovereignty rather than on the basis of any economic principle though later, Latin American economists and political theorists advanced the dependency theory that economic development was not possible without terminating the dependence of what had become the peripheral economies of Latin America on the central economy of the United States. The original normative contests, however, were without economic content.

It was after the ending of colonialism that the battle was really joined on a universal scale between the two sets of norms, the third set of norms disappearing after the fall of the Soviet Union in 1991. The ending of the Second World War and the establishment of the United Nations had ushered in a new set of principles including the ending of the use of force except under conditions regulated by the UN Charter. The hegemonic factors abated but took disguised forms. In putting these forms forward, economic arguments became important. New battle lines were drawn.14 The use of economic arguments in the battle between the two sets of principles was profound. Again, it is best to treat the differences in the economic arguments that were used in the context of the different periods in which they were used.

II. The Period after Decolonisation

The notion of economic development in various forms became prominent as a justification for the construction of a system of investment protection after the end of the colonial period. The European states, which had invested within their empires and were comfortable with the protection of movements of assets within their empire, now had the need for rules on the protection of such assets as well assurance of supplies of raw materials for their industries. They had to ensure that access to the raw materials from their former colonies was retained. The method used was to base investment protection on the norms already developed by the United States with some added features.15 In the process of making such additions, they used arguments based on economic grounds in justification of the system they were devising. Two new structures were added to the law by the European entry into the field. One was the transnationalisation or internationalisation of the investment contract on the basis on which the initial entry into the host state is made.16 The second is the advent of bilateral and regional investment treaties. Both were justified on the basis of economic arguments.

It was necessary to provide economic arguments to justify the creation of these two new facets of the law on investment protection. The reason was that both ideas were asymmetrical notions in that they offended the principle of the equality of states. Unlike the earlier American construct of the externalisation of the investment process which was based on the inadequacy of the systems of property and investment protection in the laws of the host states of Latin America, the construction of the theory of internationalisation of foreign investment contracts and investment treaties had to get over the fact that both offended the principle of equality of states in a new United Nations system which was based on the affirmation of a true principle of equality of all its members and the abjuration of dominance through compulsion. The notion of internationalisation of foreign investment was not based on equality as the foreign investment contract made in the European developed states were not internationalised but were subject to the domestic law on the basis that all aliens who enter the state are subject to domestic laws. The notion of internationalisation of foreign investment contracts applied only to developing states and hence involved an inequality which had to be justified. The justification was provided largely on the basis of the economic ground that the foreign investment contract brought economic advantages of development to the poorer states and that the loss of equality and sovereignty were justifiable on these grounds. The quid pro quo for the loss of sovereignty was the gain of economic development. The same could not be said of developed states which were not in need of foreign investment to secure economic development. The essentially domestic device, the contract, the formation, functioning, and ending of which were all subject to domestic law, was internationalised in that its breach in violation of particular terms, such as the stabilisation clause,17 were subject to arbitration under principles of international law.18 Similarly, the investment treaties were one-sided as they were always made between a developed state and a developing state. Though the fiction of reciprocity was maintained, it was always unlikely that there could be any significant flows of foreign investment from the developing state to the developed states. The surrender of sovereignty of the developing state involved in being bound by treaty prescriptions, was justified on the unprovable assumption that these treaties brought economic development to the developing country as the security the treaties provided would foster flows of foreign investment into the developing state party. The explanation of the disparities involved in the two mechanisms of protection on the basis of economic development require further exploration.

The type of economic development envisaged in the making of these two mechanisms also needs to be explored. They initially did not have any sophisticated economic theory as their basis but were based on observations that seemed plausible on casual examination. No one can doubt that immediate capital formation takes place when a foreign investment is made. The influx will enable a cash-strapped economy to divert its own funds to more useful social purposes. The security that investment protection provides ensures greater flows of such much needed capital. Hence, it becomes sensible for developing states to attract foreign investment through the creation of the two mechanisms of investment protection. Progressively, this simple notion was buttressed by other advantages attributed to the investment flows that the legal security given to the foreign investment would bring. These include the creation of new employment in new sectors that foreign investment could bring into the country, the transfer of technology and management skills, the earning of export income through the export of manufactured goods, and the upgrading of infrastructure necessary for foreign investment. These benefits are anecdotal and matters of inference. There were no sophisticated studies showing that the legal security given to foreign investment did generate greater flows of foreign investments and that these greater flows in turn fostered economic development. Despite the existence of foreign investment in developing countries for long periods, the assumed benefits do not seem to have resulted.

An official statement of the benefits of foreign investment are contained in the World Bank’s Guidelines on the Treatment of Foreign Direct Investments. It states:


that a greater flow of foreign investment brings substantial benefits to bear on the world economy and on the economies of the developing countries in particular, in terms of improving the long term efficiency of the host country through greater competition, transfer of capital, technology and managerial skills and enhancement of market access and in terms of expansion of international trade.19



This was the simple economic justification for foreign investment protection in the 1950s when the notion of internationalisation of foreign investment contracts was developed largely by arbitrators and academic international lawyers who supported their views. It was an instance of the creation of law by the lowest sources of international law: the decisions of tribunals and the writings of ‘highly qualified’ publicists. Their economics was not of a sophisticated variety, but it was sufficient for the purpose of foisting the theory of internationalisation. The making of investment treaties was attempted initially by private actors but was soon taken over by the Organisation for Economic Co-operation and Development (OECD). One would have thought that the OECD would provide sound economic studies to further its drive towards the making of multilateral treaties. But, such studies were not forthcoming. Moreover, all its efforts to make multilateral treaties have failed simply because there was no agreement among developed states as to what the rules of investment protection were. The first failed effort, the document privately drafted by two individuals but later sponsored by the OECD was the Abs–Shawcross Convention. It was not accepted by member states but formed the base of many of the European investment treaties. Its Preamble states the economic reason for the making of the Convention, a reason stated in the later European bilateral investment treaties.20 The Preamble of the Convention containing the economic reason, reads as follows:


appreciating also the importance of encouraging commercial relations and promoting the flow of capital for economic activity and development; and considering the contribution which may be made towards these-ends by a restatement of principles of conduct relating to foreign investments; have resolved for this purpose to conclude the present Convention.



The linkage of treaty protection and economic development is clearly stated but no document indicates the nature of the proof that exists for this linkage.

There were no major arguments made in justification of the theory of internationalisation of investment contracts either. The Texaco award made in 1972 was the highpoint of the theory. Its supporters had to make radical changes to existing doctrine on several fronts. First, they had to circumvent the fact that a contract was always made under or domestic law, international law then not having any notion of contracts involving private parties. This was overcome by the fiction that the developing countries involved did not have legal systems sophisticated enough to deal with high-end contracts like petroleum contracts. The second was the inequality involved in the fact that none of the developed states permitted foreign investment contracts made in their own countries to be considered anything other than domestic contracts subject to domestic law. Economics came into the picture to explain this disparity. It was claimed to be necessary to make this difference because much needed investment flows to foster economic development would not take place without the security provided by the acceptance of the theory that foreign investment contracts in developing countries can be internationalised through the adoption of clauses such as the arbitration clause and the stabilisation clause. The renaming of the contracts made in developing countries as ‘economic development agreement’ was said to highlight the economic rationale behind these contracts. There was no sophisticated economic policy justification advanced. The main reason for renaming them so was that they could be distinguished from similar contracts made in developed states which were always subject to domestic law. It was unthinkable that an oil concession contract, if one were made in Texas, would be subject to any law other than that of Texas. The difference had to be explained. A flimsy economic reason was used to explain the difference. The assumption was made that the stability given by investment protection led to the making of the contract and the contract itself led to economic development. Thus, for example, Dupuy, the arbitrator in Texaco simply said that petroleum contracts ‘assume a real importance in the development of the country where they are performed’.21 No discussion takes place. No authority is cited.

The notion of internationalisation was consistently rejected at the time of its formation by the developing countries which argued for permanent sovereignty over natural resources, a doctrine which later formed part of the New International Economic Order (NIEO) advanced jointly in the General Assembly of the United Nations by the developing countries.22 Strong economic groupings developed to support the NIEO. The United Nations Commission on Trade and Development was formed to support the developing states’ position so that economic expertise could be garnered against the efforts at internationalisation. Important developing country economists headed these UN bodies and ensured that an alternative view on trade and investment could be formulated. Raul Prebisch, who played a leading role as Secretary General of the United Nations Economic Commission for Latin America, advanced his view of the dependency theory of development which stressed the need to break away from foreign investment which linked the economies of developing countries with those of developed countries. There was a move towards the dependency theory that foreign investment tied the developing state through multinational corporations to the central economies where they were headquartered. The dependency theory, which took different forms, was opposed to the view that foreign investment was beneficial to the host state. It took the view that the host economy was integrated into the economies of the central states in which the major multinational corporations were headquartered and that unless the peripheral host economies of the developing world sundered this link, they would not be able to develop. Transferred into the law, dependency theory supported the view that a state should break this cycle of dependence through expropriation of foreign investment.

A less harsh view took an intermediate position. It recognised that while foreign investment did bring benefits, it also had deleterious effects. The discussion at this stage took place with the demonstration effects of the Bhopal disaster, where the explosion at an American chemical plant at the Indian city of Bhopal was a major disaster, the effects of which still continue to be felt. In that context, at the least, the state should have the ability to control the inflows and operations of foreign investment within its territory.

The work of the United Nations Commission on Transnational Corporations also added a dimension to this debate. It took the view that multinational corporations did not always operate in a manner that was beneficial to the host economy. The Draft Code of Conduct of the UNCTC stated that aim of the code was to maximise the contributions of multinational corporations to economic development and to minimise the negative effects of these corporations.23 The UNCTC stressed the need to regulate the entry and operations of the multinational corporations. The work of the UNCTC was seen as detrimental to the interests of the capital-exporting states. Its life as a distinct entity was ended in 1992 and it was made a part of UNCTAD. But, it had inspired many developing countries to institute legislation on foreign investment that screened entry of investments. This legislation devised criteria for entry of investments on the basis of their ability to contribute to economic development. It usually required the making of feasibility studies to demonstrate the economic impact of the foreign investment.

The gleeful exaggeration regarding the demise of the NIEO is inexact.24 The ideas that were expressed in connection with the NIEO continue to animate the law to this day. The domestic legislation on foreign investment seek to control entry of investment and its subsequent operation. Much of the economy of developing states, particularly in the resource sectors like oil are operated by state entities. The nature of the contracts that are made are different. Thus, in the oil industry, the concession agreement which was made in colonial times has given way to the production sharing agreement which is subject to the supervision and continuous control of the state oil corporation. In general international law, the idea of regulation of foreign investment being permissible and its impact as not attracting state responsibility has taken hold.25 From a developmental perspective, the period of the NIEO has left an indelible mark that Western international lawyers conveniently ignore.

A. Investment Treaties

More than in the case of the theory of internationalisation of contracts, it was when investment treaties, containing rules on investment protection and a mechanism for pursuing the violation of the treaty standards before an arbitral tribunal, came about that there was meaningful discussion of the role of economic development. These treaties were asymmetric in that they were made between a capital-exporting state and a capital-importing state, though the fiction of equality was maintained in the Preamble that they operated on the condition of reciprocity.26 The treaties in their Preambles indicated that the protection of foreign investment led to greater flows of such investment which in turn resulted in the economic development of the host state. There was an implicit acceptance of this view by the states making the treaties. There was a consistent repetition of this belief in the treaties without any evidence being considered for the formation of the belief. It was based on the belief that capital influx did create an opportunity for existing capital to be used for other public ventures and hence, must be considered useful. There were obvious visible signs of new industries resulting that reinforced the belief. Early on, there were also success models based on the experience of small economies like Singapore, South Korea and Taiwan which sustained this belief.

It has already been pointed out that the OECD was the first institutional mover in the area trying to promote the draft Abs–Shawcross Convention as a multilateral treaty on investments. Its efforts have continuously failed. The World Bank joined in the fray by suggesting a set of non-binding guidelines on foreign investment. Again, the justification for the guidelines that the investment rules that were contained in the guidelines would promote economic developments of the developing countries. Prior to the 1990s, the World Bank did not put forward any sophisticated economic view on foreign investment apart from repeating the hoary observation that foreign investment was beneficial to developing countries because it resulted in fresh capital injection. If capital was brought from outside the country, that would be the case but often capital was raised within the host state.27 There was no evidence given for that blanket statement that foreign investment flows led to development. Foreign investment has existed in the developing world through colonial times and for decades after colonialism without any indication of economic development taking place. It was to be inferred from anecdotal evidence that the setting up of new projects would create new avenues of employment, transfer of technology and possible export income from the production of manufactured goods.

Moreover a large number of the foreign investments were in the extractive industries where the issue had to be studied in the context of resource depletion and resultant environmental depredation. Such studies were scarce. Instead, there was the continuous repetition of the assumption that foreign investment led to economic development as if constant repetition would make it a truth. The debate as to whether economic development results from investment protection through international law mechanisms began only at the turn of the millennium when a succession of economic crises took place bringing that assumption into question. Whereas the majority view had depended largely on unproven assumptions, the dependency theories were advancing logical explanations as to why, despite the existence of foreign investment for long periods, there was no development in the poorer states of the world. They offered a structural explanation which was based on the continuation of the colonial ethos into the post-independence period of the dependence that had been established.

III. The Period of Neoliberalism

The emphasis on economic development as the reason why there should be investment protection especially through investment treaties became stronger in the last decade of the twentieth century. The principal reason for this was the fall of the Soviet Union in 1989. It removed communism and left the capitalist system of the United States triumphant. The belief was promoted that the triumphant economic model of the United States should be adopted by the rest of the world. The twin forces of democracy and market economics were promoted as the ideas that the world should adopt. In the area of economics, market fundamentalism was touted as the dominant factor that should guide the way that international law is fashioned in the area of trade and investment. As much as the market would allocate resources optimally within the domestic market, the view was that the adoption of free movement of assets and products within the international markets will ensure that all states would benefit.

The United States, being the sole hegemonic power, was intent on shaping the world in accordance with its own economic and political philosophies. The drive was for liberalisation of trade and investment. The international financial institutions, the World Bank and the International Monetary Fund, were employed to ensure the success of this drive bringing about the ‘Washington Consensus’. In the area of trade, this drive resulted in the World Trade Organization designed to promote trade liberalisation as well as bring about rules on the protection of intellectual property and government procurement. In the area of foreign investment, the drive resulted in a dramatic rise in investment treaties. The number of treaties catapulted to over 3,000 by the end of the century. Unlike the earlier treaties which had soft standards, the treaties made during this period had hard law.

The scope of investment protection came to be enhanced when in 1990, an ICSID tribunal held that it was possible for a foreign investor to bring a claim against a state on the basis of an appropriately worded dispute settlement provision in an investment treaty.28 Flamboyantly, but wrongly, called ‘arbitration without privity’,29 this interpretation triggered an avalanche of arbitrations against states. The arbitrators also enhanced the extent of the protection that the treaties provided by expansively interpreting its provisions. All this was done on the basis of the Preamble indicating that an aim of the treaties was to bring about economic development of the host developing state through greater inflows of investment resulting from the stability provided to such investments through the rules of investment protection in the treaties. The reason for these expansionary interpretations stressed the fact that economic development was furthered by such interpretations as they were consistent with the objective of economic development, the very purpose for which the treaties were made. The purpose of the treaties was taken as the giving of stability to foreign investment through the maintenance of a regime of investment protection provided by the firm rules of the treaty given a compliance mechanism through the system of arbitration.

During these events fuelled by neoliberalism that promoted market-based solutions as the panacea to the ills of poverty, the view that liberal flows of foreign investment would secure economic development gained primacy. There was an expansion of the extent of protection through the interpretation of the nebulous standard of treatment, the fair and equitable standard, that appears in most investment treaties.

The great number of cases that arose out of the Argentine economic crisis at the beginning of the millennium lent themselves to the making of this expansion. Argentina gave up the Calvo doctrine during the regime of President Frei. On the advice of the International Monetary Fund, it embarked on a drive for foreign investment. In the course of that drive, it promised foreign investors that they would privatise the utilities sectors, tie the price of the utilities to the US price indices and ensure the parity between the Argentinian peso and the US dollar. Towards the end of the millennium, a panic withdrawal of funds from the banks precipitated a severe economic crisis. There was a lack of food in the country. Widespread rioting took place. Rapid changes of governments occurred. Finally, a new government devalued the currency, thus removing the peg between the peso and the dollar. Foreign investors were adversely affected by the measures. They brought several arbitrations against Argentina on the basis of investment treaties. The devaluation did not amount to an expropriation. There was no physical dispossession. An alternative head of liability had to be found. A convenient one was found through a creative use of the dormant provision on fair and equitable provision. The arbitrators focused on the idea that the promises relating to the parity of currency and the tying of prices to the indices in the United States created a legitimate expectation that the promises would be kept. The violation of legitimate expectations amounted to the breach of the fair and equitable standard. This was a naked case of arbitral lawmaking.30 The justification was found in the fact that such an interpretation was justified by the fact that it created the stability that led to economic development, an objective stated in the Preamble of the treaties. Thereafter, this interpretation regarding legitimate expectations was to become the mainstay of investment arbitration. Again, economic development becomes the pseudo justification for making an enormous expansion that benefited foreign investment protection and kept arbitrators in business for the foreseeable future.

Temporal factors facilitated this change in the 1990s and the first half of the first decade of the twenty-first century. A fervour for globalisation began after the fall of the Soviet Union, spurred by a new vigour for liberalisation in trade and investment. It was a flood that carried most states with it. The impetus for this new change was provided by an implicit belief in neoliberalism and market solutions for economic betterment that dominated the thinking of the world leaders.31

The protection of property and contract was touted under this new thinking as essential for economic development. There was a redrawing of the law on investment protection to achieve such protection. Exorbitant interpretations were effected in arbitral awards to achieve these objectives. There was a wholesale importation of US constitutional law on the taking of property in order to achieve this result. The protection of the investment-backed expectations of the foreign investor was adopted into the interpretation of treaties even though there was no sanction for such a course in the language of the treaties themselves. Property was seen as a bundle of rights so that when one right in the bundle was affected, it would be possible to regard the measure producing such an effect as an expropriation. It also was decided that a measure leading to the depreciation in value of the investment would amount to expropriation. A rule that was intended to cover forcible seizure of investment by the state or dispossession had been reinterpreted beyond its intended meaning to cover a broad range of measures adverse to the foreign investment.

The most expansive of the interpretations, as explained earlier, related to the dormant provision in the investment treaty relating to the fair and equitable treatment. From the inception of treaty practice the clause has been inserted into treaties without anyone adequately explaining its meaning.32 Suddenly, in cases decided after the turn of the century, wide meanings came to be attributed to this clause. The one most often used was that the phrase captured the situation in which legitimate expectations as to the stability of the investment was created in the foreign investor and were later sundered by measures taken by the state. In these circumstances liability arose in the state for the violation of the fair and equitable treatment. The Argentine cases which arose from promises made by the government to attract investments during its privatisation measures ensured the establishment of this doctrine which had no textual basis in the treaties. The rationale was once more economic development, the view being that foreign investors would want promises made to be kept. In first few years of the twenty-first century, this interpretation was given full play to such an extent that the legitimate expectations theory became the mainstay of investment arbitration. Though some arbitrators have limited the scope of legitimate expectations, the doctrine is the peg on which arbitrators have hung decisions favourable to the foreign investor in cases which seem evenly balanced. The doctrine is also a basis on which the contract containing stabilisation clauses come into play on the basis that the stabilisation clause creates a legitimate expectation.

During this expansionary period, a schism occurred among arbitrators. Some were conscious of the fact that the expansionary tendencies were without legitimacy. They reacted not by rejecting them but by restricting their scope. This reaction may have been due to the fact that they may not have wanted to lose the advantages of being arbitrators. The restrictions were based to a large extent on the need to demonstrate the economic development potential of the investment. Some arbitrators took the view that only investment that could satisfy that it promoted economic development is entitled to treaty and other protection.33 Some arbitrators sought to restrict the scope of the legitimate expectations doctrine in several ways. They were not bold enough to say that the importation of the doctrine into investment arbitration has no basis in the text of the investment treaties. Nor would they acknowledge that a doctrine which manacles the hands of the state from acting to the betterment of the public interest may not have functioned to enhance economic development.

This expansionary period induced reactions from states. The fervour with which neoliberal economics had been embraced also came under suspicion. The global economic crisis in 2008 was regarded as having been brought about by the states not regulating the economy sufficiently. The United States and Europe, the erstwhile exporters of foreign investment, became massive recipients of foreign investment. China and India, along with other industrialising states, were fast becoming exporters of capital. The law that the United States and the European states had so assiduously created to keep the developing states in thraldom now came to be applied to them with vigour. These states inspired changes by arguing for newer types of treaties based upon the need to promote not economic development but sustainable development. A new concept, sustainable development, now came to replace economic development as the objective of foreign investment.

IV. Impact of Sustainable Development

The rhetoric of sustainable development has replaced economic development as the objective of international investment treaties and of the law on which they are based. The concept reflects the impact of concerns with the environment and climate change. From this concern, it launched into other concerns such as human rights and social welfare. Sustainable development requires that economic advancement, production, and consumption take place in a manner that does not affect the interests of future generations. These are changes that are brought about as a result of disillusionment with neoliberalism resulting in several economic crises and the realisation that accumulation of capital for its own sake results in social inequality, political upheavals, and environmental hazards due to climate changes such as floods and cyclones and forest fires. Sustainable development as an objective required a change in the law.

The issue is whether sustainable development is a mere slogan or whether it has had an impact on the course of the law on foreign investment. International capital has been adept at taking over slogans and diverting its course for its own ends. Yet, sustainable development is an articulated goal that has had much support and its diversion may be difficult due to the presence of many nongovernmental organisations which watch its progress. The shift to sustainable development also comes at a time when there is a strong move to end fragmentation in international law. This move is aimed at ending epistemic communities developing international law in isolated compartments without having regard to all its basic principles. This technique had ensured that the hegemonic interests have been able to profit through their expertise in developing narrow areas of the law in isolation. The ending of fragmentation will also further the aims of ensuring that the law is geared to sustainable development.

In a sense, these developments demonstrate the view that when the social and economic objectives change, the law, which is an instrument of effecting that change, will also change. But, the nature of the change that is effected itself involves a battle in that the older forces will ensure that no major change results while the forces that support change will seek to assert the need for change. This has been the case with the notion of sustainable development in international investment law. The objective, received with fanfare and hope, was never fully realised in the face of interests marshalled against it. Though the struggle goes on, there has been no realisation of the hope that a new beginning would be made in the reshaping of the law with a new concept of sustainable development.

The reaction of states to the increasing clamour for change resulting from the overzealous trend towards expanding the range of treaty protection through arbitral interpretation was to embark on a newer type of treaty named by commentators as the ‘balanced’ treaty. The Preambles of these treaties are different as they replace the hoary formula that foreign investment benefits economic development with the aim of promoting sustainable development through foreign investment. A change is thus signalled but the issue is whether the change is fully or meaningfully implemented. The first part of this new type of treaty largely retained the structure of the old treaties but introduces changes such as the acceptance of regulatory takings as non-compensable takings and the tying of the fair and equitable treatment clause to the minimum treatment standard in customary international law. There were clear statements that the most-favoured nation standard did not apply to procedural rights. In the more adventurous treaties, the only basis on which liability could be established is by showing that there was a denial of justice, which would usually have required that there should be a decision of the domestic courts of host states which was obnoxious to any sense of justice, a high standard of injustice to be proved. This fine-tuning of the substantive provisions of the old treaties was intended to ensure that expansionist readings of the treaty provisions were curbed. One could read into it the moving away from the unprovable thesis that economic development of poorer states is protected through the stability offered by the investment treaties. But, the fact is that the move towards such treaties were begun by developed states.

But, such a result did not eventuate. The old views on investment protection led to the circumvention of the changes to the substantive provision of the ‘balanced treaties’. The rule that regulatory expropriation did not carry compensation was subverted by the requirement that for the rule to apply the taking must be proportionate to the objective sought to be achieved by the state. The statement that the fair and equitable treatment must be tied to the minimum standard treatment in customary international law was largely bypassed on the ground that the legitimate expectations rule had become part of customary international law. The initiation of a new trend that judgments of host states in investment disputes could be scrutinised by investment tribunals for violation of the standards of the treaties bypasses any requirement of denial of justice. The tendency among arbitrators has been to circumvent the changes made to the substantive law in the ‘balanced treaties’.

The second major change that the balanced treaties seek to effect constitute the defences to liability that are introduced into these treaties. The successful pleading of these defences would ward off liability which had been established. In addition to the preclusionary defence of national security which existed in the older treaties and existing customary law defences like necessity,34 there are a series of defences that are stated in these new treaties. They include measures taken to protect the environment, human rights, labour standards, and usually include a phrase taken from international trade law that refers to measures taken to promote the ‘health, welfare and morals’35 of the people of the host state. One would think that this is a comprehensive set of defences which greatly undermine the investment protection function of the old treaties. Their aim was to move away from simple economic development as the focus of international investment law to a comprehensive consideration of several factors that need to be taken into account when a state takes measures relating to foreign investment. Since sustainable development is not an economic concept alone but embraces new competent developments in international law other than the protection of the alien investor, the newer concept moved the international law on foreign investment out of its initial moorings in the fallacious idea that foreign investment uniformly promoted economic development and therefore needs to be protected. The balanced treaties were designed to take the law out of this fallacy, but the fallacy happened to be more tenacious than the designs of states.

The continuing validation of the law based on economic development was facilitated by the fact that the balanced treaties were themselves based on faulty premises. They do not displace the early premise that foreign investment must be protected because they lead to economic development. The first part of the balanced treaties closely tracks the old treaties, though there are changes made. However, a second part is added which typically states the defences which secure the public interest in the environment, human rights, and the welfare of the people. This is to put the cart before the horse. Why prioritise the rights of the foreign investor in the balance that is to be effected? Should not the rights of the people to a clean environment and effective human rights be given priority? It is the interests of the foreign investor that should be stated in terms of defences. The proper balanced treaty would state the regulatory right of the state to act in the public interest and throw the onus on showing that the state was not in fact acting in the public interest when it took measures against the foreign investor. In this alternative structure, when a claim is brought, the state could plead that its measures were regulatory, provoked by the need to ensure the safety and the public interest. If a prima facie case exists or if, on giving deference to the state’s explanation for its measures, the tribunal believes that there is a presumptive cause for dismissal of the claim, then, the claimant would have the burden of proving this, on established grounds such as bad faith, absence of proportionality or, even, the existence of less onerous measures of achieving the states objectives. These grounds and a catch-all provision regarding similar grounds could be stated in the treaty.

The fact is that treaty practice demonstrates the ambivalence among states as to the decision to make on the choice between the old theory of foreign investment-led development and the new vision that economic development is just one of the factors to take account of among other factors such as the environment and human rights, which depending on the circumstances, should have priority. Decision makers within states were persons who had been groomed on neoliberal economics. They were reluctant simply to drop it. When it came to the making of investment treaties, there was still a strong lobby favouring hard-core protection of foreign investment on the basis of the old theories.

Neoliberalism took a political turn with the right-wing parties gaining strength in the United States and in Europe.36 The ‘balanced treaties’ had been driven by the United States, Canada, and the European states. However, there was no great visible commitment to the treaties which continued to show the influence of neoliberalism with the somewhat liberal thinking relating to sustainable development stitched into them. Given this ambivalence, there was a constituency, the arbitrators, willing to rescue the assiduously built-up superstructure of hard investment protection.

It is the absence of a definite statement that priority should be given to the state’s interest in acting to promote public welfare that enables the arbitrators, versed in investment protection as well as their own interest in the preservation of the existing lucrative system, to retreat to the old notions of investment protection. It is the states’ failure in stating its objectives in clear terms that enables arbitrators to hold onto existing views on investment protection. The recent award in Eco-Oro v. Colombia demonstrates this trend at work.

A. Eco Oro v. Colombia and Sustainable Development

Eco Oro v. Colombia will be a significant case for the international law on foreign investment not only because of the diversity of interesting issues it involves but it is the first case brought under a balanced treaty.37 The case involved the Santurban Paramo, a highland area of Colombia, with large reserves of gold, silver, and other precious metals. It also had numerous aquifers which supplied the water needs of aboriginal and other communities. There were foreign miners having interests in the area, like the claimant who had a right of exploration for gold. There were small-time miners who belonged to local communities. Many workers in the area lived on employment with these miners for their livelihoods. The major issue was whether an ecologically sensitive area of national but, more importantly, of international significance in the context of global climate change should be handed over to a foreign investor to be mined as promised at an earlier stage. The state, after much hesitation and disagreement among many of its branches, decided to halt mining on the Paramo. The claimant, a Canadian company, brought an arbitration against Colombia, alleging violation of the Canada–Colombia Free Trade Agreement, which had an investment chapter that tracked the provisions in a modern ‘balanced’ treaty.

The Colombian Constitutional Court had anxiously considered all the relevant issues and had upheld the decision of Colombia to stop the exploitation of minerals on the Paramo. The majority of arbitrators held that this measure was regulatory and hence did not carry a duty to compensate. But, they went on to hold that the fair and equitable treatment standard had been violated as the state had not adequately performed its functions towards the foreign investor, including the clear identification of the extent of the Paramo.

The majority award and the dissenting opinions will be much discussed in the future and will be held out as the example of the problems that afflict balanced treaties. Finally, it is not the balance in the treaties that matter but the inclinations of the arbitrators. These inclinations and inbuilt prejudices were made evident in the award. The party-appointed arbitrators acted most predictably. Their inclinations were generally known within the arbitration community. The president of the tribunal was a neophyte in investment arbitration with no known record of having sat on any investment tribunals. She was appointed by ICSID. The prejudices of arbitrators have been studied in several papers. This is a systemic fault with the system of investment arbitration. The question arises whether a dispute like the Eco Oro v. Colombia, of great significance to Colombia and the world, because of its ecological significance, should have been decided by three persons, with potential personal interests, after it had been exhaustively considered by the Constitutional Court of Colombia with great fairness and with a juridical competence that the arbitration tribunal was not able to show. From the point of view of development considerations, the issue arises whether these can be better considered by a tribunal of foreigners who are strangers to the culture and politics of Colombia than the Constitutional Court of Colombia and other Colombian authorities.

The tribunal had little option but to reject the claim of expropriation as the state was dealing with an issue of public interest and must be given a wide discretion in deciding on such issues. But, quite inconsistently, the tribunal upheld the claim that Colombia had violated the fair and equitable standard treatment in dealing with the exploration licence of Eco Oro. Such attitudes have generally been displayed in investment arbitration. The fair and equitable treatment has been construed in such a manner as to ensure that the claims of foreign investors are upheld on the basis of high standards of governance that no state can aspire to. Such farcical exercises draw contempt and criticism for investment arbitration in particular and to international investment law.

V. Is a Chinese Development Model Emerging?

China is fast becoming the largest exporter of capital to other states, both developed and developing. In the past, it had played the role of a capital importer, seeking to attract capital through many means, including the making of investment treaties. In recent times, it makes treaties but as a capital exporter intent on protecting its outgoing investments. There are distinct features to these outgoing investments. They are usually made by large state-owned corporations. The suspicion is strong that to the extent there are strong private corporations, like Hua Wei, which had a recent dispute with the United States regarding allegations of spying, their control by the state is suspected. In this area, the effort will be made to keep Chinese corporations out of developed country markets through use of doctrines such as that of national security. They do not implicate economic development.

But, when it comes to developing countries, the impact of China may well impact the existing structure of international investment law. China’s aggressive drive with the Belt and Road Initiative seeks the capture of many developing states of Asia and Africa. It involves huge development projects involving Chinese state corporations, the giving of large loans and transfer to China of projects that cannot be paid for by the host state. Sri Lanka and Pakistan provide examples. In Sri Lanka, the Hambantota port and the Colombo Port City involved huge Chinese capital and the eventual transfer of control over projects to China. It is too early to see a pattern emerging that conclusively indicates a change. But, what is indicated is that China is not averse to the use of foreign investment as a means of obtaining political control, while promoting its own authoritarian vision of development. China may want other states to repeat its own model of rapid development which lifted a substantial portion of its people from dire power. That model presages an authoritarian state38 which receives foreign investment in joint venture39 with its state corporation, directs the economy according to a specific plan and ensures that it is carried out even if means directives that may sacrifice liberties.40 The reasoning would be that liberties are subsidiary to the achievement of the common good that is involved in the achievement of economic development for the broader community.

VI. Conclusion

International investment law rests on the fallacy that foreign investment inflexibly leads to economic development. And yet, economic development is unattainable through foreign investment because multinational corporations are not bishops seeking enlightenment and betterment but seeking profits for their shareholders. In the process, they do acts that are harmful to the host state’s economy. To design the law instrumentally on the basis that foreign investment brought by multinational companies uniformly benefits the host state and must therefore be protected is to base the law on a false premise. Salus populi, suprema lex is the basis of the legal systems of the world. The maxim has been altered by investment treaties to read salus investoris, suprema lex.41 Such a change does not fit in well with any constitutional system42 and is not mandated by international law. The law on alien protection was largely constructed to protect the person of the alien rather than his property. The addition of property rights on the basis of notions of property in US law was a result of the hegemonic thrust of the United States to ensure the pervasiveness of US influence through the ability of its multinational corporations to exploit the resources of other states, principally the developing states of Latin America, Africa, and Asia. The waning influence of the United States means that the United States as well as other developing countries will want to change the picture. The growing economic power of China will facilitate this change. The West will not want to give access to Chinese investment. The rise of national security to ward off entry to Chinese investment is already visible. The law on the subject may shift away from economic development to political factors.
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CHAPTER 20

International Tax Law and Development

Miranda Stewart and Prasanna Nidumolu


Financing an adequate level of social public expenditure while limiting budget deficits calls for substantial tax revenues. Most countries of the developing world must undertake significant tax reforms if they are to raise the additional revenue that they need.1



I. Introduction

This chapter discusses international tax law and development in the framework of the Sustainable Development Goals (SDGs), and their predecessor, the Millennium Development Goals (MDGs). The power to tax is a fundamental element of national sovereignty. Tax law is often perceived to be essentially technical, a set of rules that just need suitable reform and revision to be capable of generating sufficient revenues to fund development. This approach ignores the complexity of political, legal, and administrative relations between taxpayers and government, the enormous challenges of raising taxes, in terms of technology, politics, and power, and the constitutive role of taxation in the fiscal bargain of the state. In the development context, tax reform that aims to increase revenues contributes to a particular kind of state-building, the constitution of what we call a ‘tax state’. The idea of a ‘tax state’ proposed more than a century ago describes those states which are defined by and dependent on the power to tax.2 While taxation is mostly confined to the nation state, tax reform for development has an international dimension. Tax reform is part of the project of law reform for development (which invites developing countries to reform their laws to implement a market economy and open borders to trade and investment to support economic growth) including, in recent decades, the broader agenda of structural adjustment reforms proposed by the international financial institutions.3 International tax law has been described as an international system, or regime, that is a product of domestic lawmaking, bilateral tax treaties and multilateral treaties, models and soft law, as well as administrative processes.4 States interact with each other in modes of tax competition or cooperation, with the goals of relieving double taxation across borders, or seeking to extend tax jurisdiction to mobile capital or labour.

Successful tax states raise most revenues from taxing labour income, consumption, land, and capital in their countries, and they finance most of their governmental activities—upwards of 80% in most cases—with taxation. While there is diversity in the level of taxation across countries, developed (high-income) countries, including most of the member states of the Organisation for Economic Co-operation and Development (OECD), have relatively high tax levels as a share of Gross Domestic Product (GDP).5 In contrast, despite decades of ‘resource mobilisation’ tax reform projects, many developing countries still have much lower shares of taxation in gross domestic product (GDP). This is illustrated in Figure 20.1 which presents the tax level (tax as a share of GDP), of selected developing countries compared to developed countries.

Section II explores the place of taxation in the global development project, including the role of tax in financing for development and the analysis that governments should ‘learn to tax’.6 Section III discusses international taxation including the fundamental jurisdictional rules; tax competition and tax cooperation between states; tax treaties; and developments in transnational tax administration. Section IV explains the attempts in the twenty-first century to reform taxation to address globalisation and digitalisation of the economy, and especially to tax large multinational enterprises (MNEs) that have global reach. It outlines the G20–OECD Base Erosion and Profit Shifting (BEPS) project and consequences for developing countries and the Two-Pillar solution proposed by the Inclusive Framework on BEPS comprising 140 members in 2021. It then briefly discusses alternative solutions that are likely to be more beneficial and suitable for developing countries, including the United Nations (UN) General Assembly resolution proposing a new UN framework or treaty for international tax, other UN Tax Committee activities, and also considers how countries are taking unilateral action. Finally, section V concludes with some remarks about a developing country voice in international taxation.
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Figure 20.1 Tax level of selected developing and developed countries and regions, share of GDP, 2019

Source: authors (data from OECD Global Revenue Statistics Database, www.compareyourcountry.org/tax-revenues-global/en/0/655/default/2019)



II. Tax Law and Development

A. Financing for Development

The first High-Level Panel on Financing for Development reported to the UN General Assembly in 2003, and this led to the establishment of the UN’s Financing for Development (FfD) conferences which are held every five years.7 The MDGs and SDGs are based on the fundamental assumption that growing the market economy nationally and globally is the best way to achieve economic development to end poverty. However, the FfD agenda was the first time that taxes to finance the state took a central place in the broader UN development project.8 The first FfD conference in 2002 produced the Monterrey Consensus,9 followed by the Doha Declaration in 2008;10 the Addis Ababa Action Agenda in 2015;11 and the Jamaica Conference of 2020, which was overtaken by the Covid-19 pandemic and so became a conference focused on fiscal policy in crisis. This attention to financing the state to support development builds on decades of tax reform efforts in developing countries, including as an element of structural adjustment reforms, as briefly outlined below.

The FfD conferences aimed to support financing the MDGs and SDGs through domestic resource mobilisation, primarily taxation. In the FfD conferences, the UN officially recognised the importance of taxation in financing the economic and social development of all its members, and the role of expanded government financed by taxes, in delivering public goods and social welfare. The 2030 Agenda asserts even more strongly the importance of raising taxes to finance development.12 It takes further the longer history of work on taxation of the UN, and before it the League of Nations.13 This work has increasingly focused on international tax, especially through the UN Tax Committee under the auspices of the Economic and Social Committee (ECOSOC), which is responsible for a Model Tax Convention designed for developing countries (see section III).

The 2030 Agenda emphasises international cooperation and international support for developing countries ‘to improve domestic capacity for tax and other revenue collection’.14 The primary role of domestic tax lawmaking may be supplemented by aid and debt finance and supported by technical assistance from international institutions and developed states.15 The 2030 Agenda acknowledged that domestic resource mobilisation requires legitimate and accountable budget and fiscal decision-making within countries. It called for a popular mandate and engagement with regional and local authorities, civil society, academia, and NGOs to support reform and identified ‘the essential role of national parliaments through their enactment of legislation and adoption of budgets and their role in ensuring accountability for the effective implementation of our commitments’.16 It stated that to achieve successful tax reform, ‘national ownership’ of law and policy change is necessary.17 The 2030 Agenda also describes the role of international financial institutions, especially the International Monetary Fund (IMF) and the World Bank, as being to support ‘the policy space of each country’.18

Each FfD conference responded to the economic and political context of the time. In each iteration, a change in language, tone, and emphasis is apparent. The Monterrey conference was held during the economic boom of the early 2000s, when trade and increased cross-border investment had brought prosperity and development to many Asian countries. It emphasised international trade and fiscal reform as the main vehicles for development, although there was an acknowledgement of global financial risks, as the Asian financial crisis had occurred during the late 1990s. This led to an emphasis on financial and tax transparency, and increased attention to processes of revenue raising. It was acknowledged that resource mobilisation was important for meeting development goals, but the Monterrey Agenda gave tax a limited role and emphasised that taxes should not be so high as to deter ‘productive private investment’.19

In later FfD conferences, the international understanding of how to achieve sustainable development appeared to shift away from ‘neoliberalism and the Washington Consensus’20 reflected in the Monterrey Consensus.21 The Doha conference occurred during the global financial crisis when orthodox assumptions about the social good of unbridled free markets were being questioned. Attention shifted towards increased regulation of private finance and attention was paid to the taxation of large corporations and banks. The Doha conference insisted that domestic resource mobilisation needs ‘national ownership and leadership’,22 and promoted attention to budgets more broadly.23 Doha also paved the way for including social welfare into the sustainable development discourse, emphasising the need for developing countries to take ‘special care of women, children, older persons and persons with disabilities in order to enhance their social protection’.24 This would need to be financed with taxes.

The Addis FfD conference was convened in July 2015 and led to the most important tax initiatives to date. It took place at a time when there was growing concern about climate change and continued support for social protection. Addis directly linked funding modalities of the state with ‘nationally appropriate social protection systems for all including floors, with a focus on those furthest below the poverty line and the vulnerable, persons with disabilities, Indigenous persons, children, youth and older persons’.25 The goal of more taxes remained as a core ‘funding modality’: to fund social protection, ‘significant additional domestic public resources’ must be harnessed.26

The Addis conference took place at the same time as the BEPS project, which sought to build global cooperation in taxing large MNEs (discussed in section IV). The BEPS project goals were woven into the Addis Agenda. A key element was ‘the significantly strengthened emphasis on tax co-operation’ between countries.27 Addis emphasised the need for development of capacity in tax administration. The aim to control tax havens and illicit financial flows that drain the economy and public finances of developing countries was discussed for the first time. The Addis conference established the Inter-Agency Task Force on Financing for Development which brings together over sixty UN agencies, programmes, and offices, regional economic commissions, and other international institutions (including the IMF and World Bank).28 The Taskforce has reported annually since 2016 on the FfD agenda to achieve the SDGs. The UN also launched its Handbook on Selected Issues in Protecting the Tax Base of Developing Countries during the Addis conference.29

Increasingly, developing countries are working to build expertise and cooperative relationships with each other in taxation, for example through the Addis Tax Initiative (ATI) which emerged from the Addis conference.30 Described as a ‘multi-stakeholder partnership’ with sixty-four partner countries, development partners, and supporting organisations, the ATI claims to be ‘united by the vision of tax systems that work for people and advanced the SDGs’. Countries involved are: Afghanistan, Benin, Burkina Faso, Cameroon, Ethiopia, Georgia, Ghana, Indonesia, Kenya, Liberia, Madagascar, Malawi, Mongolia, Namibia, Nepal, Pakistan, Paraguay, Philippines, Rwanda, Senegal, Sierra Leone, Solomon Islands, Tanzania, the Gambia, Uganda. It aims to monitor progress, provide a database and match technical assistance needs with donors and emphasises that ‘domestic public resources are a more stable and sustainable source of income, they also strengthen a legitimate relationship between citizens and the state and foster good governance’.31 It calls for fair, efficient, and transparent tax systems to support taxpayer morale, including application of the rule of law in taxation for ‘consistent, and impartial treatment of taxpayers’.32

The ATI Declaration 2025 affirms member support for more equitable and efficient tax systems. It observed that ‘in most countries, economic growth is declining and tax bases are shrinking, while spending pressure is increasing’.33 However, revenue-raising and growth goals are not being achieved in many countries. The Inter-Agency Report released in 2020 observed that progress in domestic tax revenue-raising is ‘insufficient to match the scale and ambition’ of the 2030 Agenda; ‘only about 40 per cent of developing countries clearly increased tax-to-gross domestic product (GDP) ratios between 2015 and 2018. Political will for reform and assistance for capacity-building are inadequate, while sustainable development is not yet universally prioritized in expenditure allocation and budget processes.’34

The 2020 FfD agenda scheduled to be hosted by Jamaica was overtaken by the Covid-19 pandemic. The Jamaica FfD conference (held online) launched an ‘Initiative on Financing for Development in the Era of Covid-19 and Beyond’. This focused attention on financing governmental responses to the pandemic and for economic recovery after it.35 The 2021 report of the Inter-Agency Taskforce emphasised the fiscal challenges of the pandemic including expenditure for the health emergency and how governments can support social protection floors, while at the same time advocating that governments stimulate business investment with tax concessions and reduced tax rates (thereby reducing capacity in business tax revenue raising). The Jamaica report continued the emphasis on strengthening international tax cooperation and a global approach to taxing the digital economy and asserted the importance of a developing country voice in international tax negotiations. It also emphasised tax reform to remove gender bias in tax systems and supportedscarbon pricing and environmental taxes.

The FfD agenda has been supported by the G20 Finance Ministers who reaffirmed the objective ‘to strengthen the tax and development agenda in light of the G20 Ministerial Symposium on Tax and Development’, noting the ‘new G20/OECD Roadmap for Developing Countries and International Tax’.36 They also supported the progress made on implementing internationally agreed tax transparency standards, including regional efforts and welcome the signing of the Asia Initiative Bali Declaration. In July 2022, Indonesia hosted the G20 Ministerial Symposium on Tax and Development related to Domestic Resource Mobilisation and Tax Incentives.37 The G20 in 2022 also released an OECD report on tax policy and gender equality, which argued that the removal of explicit and implicit barriers in tax laws to full economic participation by women would contribute to economic development in line with the SDGs.38 These initiatives are a positive sign of increasing attention being paid to detailed issues in tax reform for development. Some reflect genuine progress, for example on tax transparency and information exchange. Others may provide some useful support but are ultimately of limited assistance to governments that must navigate the domestic politics of tax reform, to which we turn next.

B. The Process of ‘Learning to Tax’

How countries ‘learn to tax’ has long been a focus in the tax and development literature, and indeed is its raison d’être.39 The concept of ‘learning to tax’ is replete with assumptions about progress, economic development and technical knowledge; it fails to acknowledge the very different context and trajectories of countries in an unequal global economy.40 In developed countries (including most of the OECD member states), the tax state developed through the twentieth century, especially following two world wars, the Great Depression, and hand in hand with the establishment of the welfare state and consolidation of industrialised economies. The expanded tax bases and massively increased revenues and expenditure of developed countries financed the economic and social bargain of the Trente Glorieuses of the twentieth century, which also depended on a growing population and continued economic growth. In contrast, the trajectory of tax reform and state formation in developing countries was constrained in a myriad of ways that impoverished these countries and their people over the long term. In the postcolonial era, developing states faced constant challenges in increasing the level of taxation while also attracting capital for investment and economic growth. Since the 1980s, fiscal bargaining by governments has taken place in the context of international structural adjustment and with the goal of attracting international capital as part of structural adjustment for a global economy. It has been suggested that for many developing countries, external accountability to the international institutions may have become more important than domestic accountability in taxation.41

Taxation is a technique of resource extraction and governance that depends on a regulated, formal and monetised economy. The structure of taxation is shaped by the economic and governance structure of a country, which is itself altered by successful taxation. Tax reform to increase revenues through higher rates, broadening the tax base, or improvements in enforcement and administration is a tremendous political and legal challenge. It is most effective when most taxpayers, whether individuals or businesses, can be identified, registered, and report income, expenditure, or business profits, in various regulatory systems. Many developing countries have large informal economies, except for a small number of large investors or the government sector. This means that some economic activities are under-taxed, while others may be over-taxed, producing inequity (for example, many workers in the informal sector may pay heavy consumption taxes or various illegal fees and levies, while not benefiting from protections and subsidies provided for the smaller proportion of formal workers).42 Taxation also requires a legitimate political compact involving trust and engagement in the state as a locus of decision-making about public expenditure and revenue raising, in contrast to private spheres of family, local communities, or ethnic or other social groupings. Successful tax states are often, although not always, democratic in governance, which helps to establish adequate tax revenues in a sustainable fiscal bargain that is accepted by taxpayers, who may be citizens, investors, workers, or MNEs, depending on the context.43

Tax reform has been a significant part of state building and economic development projects since the Second World War, and it has been influenced by the production and transmission of developmental expert knowledge in taxation law and policy; the transfer of tax policies and tax law reform projects; and the linking of taxation to financial, lending, and aid policy both between governments and between developing countries and international institutions.44 Sometimes, experts have been engaged in providing countries with recommendations for tax reform, or in developing ‘big ideas’ for taxation to support development, which have had a ‘chequered history’.45 As mentioned above, tax reform has been one element of structural adjustment conditionality in obtaining aid or concessional lending from the IMF, World Bank, or other donors.46 Significant external influence on developing country tax systems has continued in the FfD framework of providing technical assistance for detailed tax reform, including legislative drafting. The most recent innovation initiated by international institutions and adopted by some countries is a medium-term revenue strategy (MTRS), a proposal in response to a request from the G20 to the Platform for Collaboration on Tax (comprising the IMF, OECD, UN, and World Bank) on how to ensure effective implementation of tax technical assistance.47 The report supported the use of an MTRS and emphasised reforms in three dimensions—‘policy, administration, and legal framework’ and following this, the concept of an MTRS was launched in 2016.48

The MTRS was described as a potential ‘cornerstone of effective tax reform and development policy and an important element of broader effective government planning. … a comprehensive approach to tax reform, based on revenue goals that are aligned with development needs, including social and economic equality, gender parity and inclusion, and environmental impacts’.49 As of 2019, thirty-one countries were in some stage of development of an MTRS in collaboration with the IMF or World Bank.50 It has been stated that the MTRS should not be a technocratic, top-down implementation on the advice of international institutions and experts but needs the mandate of a state’s citizens to have legitimacy. The Inter-Agency Taskforce observed in 2020 that ‘[f]or medium-term revenue strategies to be effective, they should be country-owned, reflect development priorities, be prepared by the whole of government, and have the full backing of national political leaders. This reinforces the social contract and accountability to citizens, who can demand better service delivery alongside more effective governance.’51 Mullins suggests that ‘the number of countries showing interest in an MTRS is encouraging, but progress has been disappointing, indicating that developing and implementing an MTRS is challenging’.52

It seems likely that an MTRS will be adopted only where a government sees this as a useful lever in domestic political bargaining, or as an element of that country’s ongoing relations with the international institutions that promote it. One country that has established an MTRS is Indonesia, a member of the G20 with a large and growing economy.53 However, Indonesia’s taxes are not keeping pace with its economic growth. It has a tax to GDP ratio of just over 11% of GDP, the lowest in the G20 and lower than many other ‘emerging’ or ‘developing’ economies. Indonesia stated its aim to grow its tax level to more than 15% of GDP by and the IMF supported this goal, observing in its Indonesia report that:


Empirical evidence suggests that countries with a tax-to-GDP ratio of less than 15 percent tend to grow significantly more slowly than countries beyond this tipping point because it impedes opportunities for productive government spending. Therefore, adopting a medium-term approach to raising revenue will be critical to achieving the revenue-level change that Indonesia needs.54



To achieve this, the Indonesian MTRS aims to: (1) build broad-based consensus in the country for medium-term revenue goals to finance needed public expenditures; (2) design a comprehensive tax system reform covering policy, administration, and the tax legal framework to achieve these goals; (3) commit to steady and sustained political support (government-led and whole-of-government approach) of implementation of the strategy over multiple years; and (4) secure adequate resourcing—domestically and from capacity development partners and donors—to support implementation of the MTRS.55 Indonesia has a prior history of major tax reform in which it engages with external experts and institutions.56 The objectives of the MTRS demonstrate nuanced and politically oriented approach to tax reform. More recently, Indonesia has begun to engage actively in international forums for tax reform.

III. International Tax Law and Development

A. Tax Competition and Tax Cooperation

As we began to explore in the previous section, economic prosperity of developed countries was built, at least in part, on the back of global trade, investment, and value chains that benefited developed countries at the expense of developing countries.57 The wave of economic globalisation through removing tariffs to support free trade in goods enhanced economic prosperity and did little harm to developed country tax systems. Unlike developed countries, which had reduced tariffs while building their personal and consumption tax bases in their industrialised economies, developing countries were often unable to recover the revenue lost from abolishing tariffs, producing a fiscal cost of the reduction of tariffs and accession to the WTO.58 This led to a push for the widespread adoption of value-added tax (VAT), a consumption tax that is consistent with WTO norms and was strongly recommended by the international institutions. VAT now exists, with differences in law and implementation, in 170 countries around the world. It is an important element in the tax base of many developing countries.59 However, it is complex to administer, and its fair and efficient operation depends on a formalised economy. The VAT generally raises much less revenue as a share of GDP in developing than in developed countries.

Since the 1980s, the international tax law and policy of developing countries in the postcolonial era has been established in a global economic context of tax competition to attract investment, as countries opened their borders and floated currencies, and capital became increasingly mobile. Historically, and today, tax incentives have been utilised by developing countries, sometimes following and sometimes against the advice of tax experts.60 During the postcolonial and Bretton Woods era, developing countries were exhorted by experts and international institutions to utilise tax incentives to attract foreign direct investment. In the ‘tax competition’ era of accelerated economic globalisation and digitalisation at the end of the twentieth century, governments around the world reduced corporate and personal income tax rates. Developing countries were also encouraged to reduce corporate tax rates and broaden the base by removing incentives. Many governments were reluctant to broaden the tax base and remove tax incentives, fearing they would lose foreign investment, and the resulting domestic and international tax rules often operated in the interests of capital investors and developed country governments.

Tsilly Dagan observes that developed countries may form a ‘cartel’ in establishing rules against international tax competition, potentially harming developing countries which seek to access foreign investment.61 Chidozie Chukwudumogu develops this thesis further in his argument that a regulatory rather than prohibitory approach should be taken to tax competition in an unequal world.62 This approach would permit developing countries to benefit from the use of targeted tax incentives to encourage investment, where such incentives are transparent and regulated. Chukwudumogu observes that ‘global redistribution should be part of the objectives and functions of international tax policy, correcting market failure or unjust distribution in an asymmetrical global society where relatively few states have wealth concentration’.63 A regulatory approach would allow the redistribution of wealth by investment between countries, rather than prohibiting incentives or requiring them to apply equally to domestic and foreign investment as is the approach of the European Union, at a cost that may be too high for developing country tax systems.

B. Tax Treaties

During the twentieth century, principles of international tax jurisdiction were established that have been widely adopted around the world in domestic law and bilateral tax treaties. These principles generally define tax jurisdiction based on a concept of ‘residence’ (of individuals or corporations) or ‘source’ (based on the location of assets or economic activity in the state). In general, the ‘residence’ jurisdiction (for individuals or corporations) levies tax on worldwide income and provides an exemption or credit for income taxed in other countries. The ‘source’ jurisdiction has a primary right to tax business activity, assets, or income derived in its jurisdiction. Traditionally, ‘source’ relied on a physical presence of a business activity in the jurisdiction, or on the flow of income derived from sources, assets, or work done within the territory of the state. For consumption taxes, such as a VAT, tax jurisdiction is based on the ‘destination’ principle, which allocates the right to tax to the country where the final consumption occurs. This may require a proxy, such as residence of the individual or the location where a person ‘clicks’ on a digital service provider.

A global web of about 3,300 bilateral tax treaties has been established in the last century premised on a principle of reciprocity and mutual benefit between two sovereign nations. Bilateralism has been the dominant mode of international tax cooperation since the nineteenth century. However, the ‘reciprocity’ was unbalanced in the historical context of imperial countries and their former colonies, and this remains the case for the tax treaty relationship between developed and developing countries. Most bilateral tax treaties are negotiated based on a model established by the OECD (the OECD Model), which dates to the 1960s and has its origins in an earlier model of the League of Nations.64

The main focus of the OECD Model was, until recently, the avoidance of double taxation in cross-border investment; in the last decade, anti-avoidance and dispute resolution aspects have been increasingly emphasised. The OECD Model tends to favour developed countries that export capital and have high-income residents, both individuals and corporations. For example, it provides for low withholding tax rates on royalties from licensing of intellectual property, interest on debt financing or dividends on equity investment, which favour the capital-exporting country, in which intellectual property is located. Many treaties negotiated with OECD member states contain a narrow definition of an active business presence (permanent establishment), thereby causing the capital-importing jurisdiction to give up tax jurisdiction to the residence country. In a world with tax havens, tax treaties have become a means for MNEs to reduce ‘source’-based taxes levied by developing countries, by investing through low tax jurisdictions which have treaties with countries such as the United States, the Netherlands, and India. The G20–OECD BEPS project discussed below has taken steps to address such treaty shopping, but it remains an ongoing challenge.

In 1976, the United Nations published a manual for negotiating tax treaties between developed and developing countries, with the intention of assisting developing countries with protecting their economic interests.65 In 1980, it published an alternative model treaty prepared by a group of experts appointed by the Economic and Social Council. However, the UN Model never became the dominant global model.66 Today, the UN Committee of Experts is a permanent committee of ECOSOC that meets twice a year and has twenty-five members, of which fifteen are from non-OECD countries, including experts in tax policy and administration appointed by governments with four-year terms.67 It provides non-binding recommendations, updates the UN Model Treaty, and has prepared a toolkit and manual on tax treaty negotiation between developing and developed nations. As a result of these models, ‘the treaty based international tax regime already has multilateral features laced into its fundamental network-like structure’.68

The UN Model treaty aims to strengthen the taxing rights of capital-importing countries, and to support tax administration and compliance through, for example, higher withholding taxes on outbound flows such as royalties, interest, or dividends. The UN Model and Commentary often adopt provisions based on the OECD Model but with variations that benefit developing countries; the Commentary provides critical analysis of the impact of various treaty provisions on developing countries.

[NEW PARA] The UN, with 193 member states, is the most representative international organisation and so may claim a mandate as a standard-setter on international taxation issues; this has generally been opposed by OECD member states and the Committee of Experts lacks the resources to be a multilateral tax standard-setter.69 Despite this, the UN Committee has been increasing its work and there are signs of a resurgence in its role, as explained in section IV.

C. Tax Administration and International Cooperation

Effective administration is crucial to improve revenue mobilisation. The state requires access to effective ‘tax handles’ by which it can measure and collect taxes, such as wage withholding from employers or businesses, the VAT levied through a chain of registered businesses that report and remit on a regular basis, or tariffs on easily identified goods.70 Since the 1990s, tax reform efforts of international institutions have significantly targeted tax administration needs; as one influential reformer said, in developing countries (the same could be said of developed countries), ‘tax administration is tax policy’.71 Today, one tool that is applied is the Tax Administration Diagnostic Assessment Tool (TADAT) developed by the IMF and described by it as playing an important role in capacity development and strengthening revenue systems.72 By 2020, ninety-two TADAT assessments of different countries had been conducted and the framework is used formally and informally to guide high-level decisions on tax administration reform efforts. Over 2,000 officials have been trained in the diagnostic tool, so that ‘TADAT training has effectively created a large network of tax officials with common experiences and background’.73 This instrument and other tax administration tools form part of creating a more uniform approach to tax administration in diverse national contexts. Other benchmarking tools gather tax administrations’ performance indicators, while the Fiscal Analysis for Resource Industries (FARI) simulation tool, developed by the IMF, aims to support the assessment of fiscal regimes in the extractive industries.

The international context adds a further dimension to tax administration. Governments are gradually increasing cooperation across borders, including through data sharing, dispute resolution and even cooperation in revenue collection]. International tax administrative cooperation only achieved momentum from the early 2000s, after a century in which countries behaved as ‘rogue fiscal sovereigns’74 with bilateral channels of cooperation that were ‘heterogeneous, informal and over-secretive’.75 In 2003, the OECD established the Global Forum on Transparency and Exchange of Information for Tax Purposes that included member states, tax havens and other states that wished to join. After the global financial crisis of 2008, the G20 and OECD proclaimed that ‘the era of bank secrecy is over’ and opened the multilateral Convention on Mutual Administrative Assistance in Tax Matters (MCAA), for signature of all states.76 This has been supplemented by a range of multilateral and bilateral memos of understanding and subsidiary agreements to establish the automated exchange of tax data through computerised platforms (Automatic Exchange of Information (AEOI)). Today, the Global Forum has more than 160 members, and more than 140 states or territories are signatories to the MCAA (see Table 20.1).

While developing countries are increasingly engaged, to date they have benefited little from this growing transnational tax system. Recently, there has been some progress as the G20–OECD countries have begun to increase substantive technical and data assistance, and developing countries are gradually changing legal frameworks and seeking to establish the computerised data systems required for effective change. The ATI Declaration observed that developing countries ‘want to reap maximum benefit’ from the outcomes of the G20, OECD, and Global Forum and this ‘requires substantial new efforts on their part to improve legislation, data-management capabilities, and operations, for which they request technical support’.77 The UN Inter-agency Task Force paid particular attention to the challenge of digitalisation for tax law design and administration in its 2020 report.78 Increased transparency in taxation, through data sharing and publicity of data, has also been argued to be crucial for tax and human rights.79

There is evidence that some countries such as South Africa have benefited from increased tax collections arising from exchange of information on request or AEOI about foreign investments of resident individuals or corporations. Morocco, Kenya, Uganda, and Rwanda have committed to start AEOI and one-third of African countries have been found to be largely compliant with AEOI legal and technical standards.80 A substantial proportion of developing countries, especially in Africa, have not yet established an AEOI legal framework, or have not been able to agree the automatic exchange of information with developed countries.81 The poorest countries have tended not to engage with these multilateral processes at all; a recent study persuasively argues that the era of bank secrecy is not over for the least developed countries, that they benefit little or not at all from information exchange, and that technical assistance in tax declined in real terms over the last decade rather than increasing.82 Problems in accessing international administrative cooperation include resource constraints; complexity; cherry-picking by developed countries of preferred partners or a more general refusal by developed countries to engage; lack of confidentiality for data; and domestic political dynamics where high income elites resist the implementation of AEOI. Effective transnational tax administration to support developing country tax systems and counter international tax avoidance and evasion remains a work in progress.



Table 20.1 Developing country participation in multilateral tax instruments, 2020




	Legal instrument; intergovernmental body
	Background and purpose
	Total signatories or member
	Middle-income states
	Least developed states
	Small island developing states
	African states





	Global Forum on Transparency and Exchange of Information for Tax Purposes (2003)
	Intergovernmental body restructured by G20 in 2009, supported by OECD, for review of implementation of transparency and exchange of information standards on request and automatically
	163

(+1)
	71

(+1)
	19

(+1)
	33

(+1)
	32



	MCAA covers all forms of tax cooperation
	Developed by OECD and Council of Europe in 1988, amended by Protocol in 2010 which opened it for global membership
	141

(+6)
	59

(+3)
	8

(+1)
	27
	21

(+1)



	Common Reporting Standard (CRS) of the MCAA, data standard for automatic exchange of information
	Approved by OECD in 2014. Specifies details of financial account information to be exchanged
	110

(+3)
	31

(−2)
	2
	25

(+1)
	7

(5)



	Automatic Exchange of Information Standard for financial account information for tax purposes
	Standard developed in 2014 by Global Forum on Transparency and Exchange of Information
	115

(+6)
	37

(+2)
	2

(+1)
	26

(+1)
	8

(+3)



	Inclusive Framework on BEPS supported by the OECD for implementation of the 2015 BEPS package and follow-up work
	Intergovernmental body originating from the 2013 OECD/G20 BEPS Project
	140
	61

(+4)
	10
	26

(+1)
	25



	Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS (MLI)
	Action 15 of the G20–OECD BEPS Project, multilateral instrument to amend bilateral tax treaties based on minimum standards to prevent BEPS
	95

(+3)
	36
	2
	9
	14

(+2)



	Multilateral Competent Authority Agreement (MCAA) on the exchange of country by country (CbC) reports
	BEPS Action 13 on CbC reporting. Sets out the terms for the exchange of CbC Reports prepared by MNEs with jurisdictions in which the MNE operates to support transfer pricing risk assessments and audits
	89

(+6)
	23

(−1)
	1
	10

(+1)
	8





Source: OECD, Taskforce Report (2021) 48, table III.A. Figures as at 31 December 2020. Figures in parentheses denote change in number of countries in 2020.




IV. Taxing Multinational Enterprises and the Inclusive Framework

In the twenty-first century, economic globalisation and digitalisation as a disrupter of national tax systems have become a focus of international tax reform. A major challenge for developing countries is posed by the mobility of corporations especially MNEs, and of high-wealth individuals who can locate income or wealth beyond the reach of the tax jurisdiction. These contemporary tax planning practices originated in the extraction of wealth and income from developing (former colonial) states, and its investment in rich countries, via tax havens that benefited from secrecy and security. As observed by Annet Oguttu, ‘for decades the OECD failed to acknowledge that its member countries had dealings with and actively supported many tax havens … or that they benefited from their dealings with tax havens’.83 Concern about the impact for developing countries was highlighted by reports by nongovernment organisations.84 Some of the most prominent MNEs were in the public eye. In October 2010, a Bloomberg headline blared: ‘Google 2.4 Per Cent Rate Shows How $60 Billion Is Lost to Tax Loopholes’.85

Digitalised MNEs can supply goods or services generating revenue from consumers or businesses in a jurisdiction without any physical presence there. For consumption taxes, many developed countries have responded successfully to digitalisation by levying VAT on inbound e-commerce for goods or digital services. The new principles require the offshore digital supplier (such as Amazon, Netflix, or Alibaba) to collect and remit VAT to the country of the consumer. In the EU, a ‘one-stop shop’ enables large digital companies to remit VAT in one jurisdiction and this is then remitted by that jurisdiction to the other countries in which the companies operate.86 To date, over fifty countries, including twelve middle-income countries, have implemented the new e-commerce VAT standards. So far, few developing countries have done this, but many are looking to do so.87

Ensuring corporate income tax is paid by MNEs that have optimised global tax planning across hundreds of subsidiaries in high and low tax jurisdictions has been much more challenging. Some large digital MNEs, the majority of which are still based in the United States, succeeded in generating ‘stateless income’ that was taxed nowhere—neither in the residence state nor the source state.88 The G20 and OECD responded with the BEPS project, resulting in a recommendation for fifteen actions to reform domestic tax laws and tax treaties in October 2015.89 International corporate income tax avoidance, including transfer pricing and profit shifting out of the jurisdiction facilitated by the tax treaty network, was a big challenge for developing countries, which often lacked detailed corporate tax integrity rules and the resources to audit or enforce the tax law. Consequently, the tax reform for development agenda was aligned with the BEPS project.90

The years leading up to the Addis conference in 2015 saw significantly increased attention to international tax, including cross-border tax evasion and avoidance and international profit shifting by MNEs. The Addis Agenda emphasised that governments should appropriately tax MNEs where their earnings occur, a point that was not addressed in Monterrey or Doha. In 2013, the UN Tax Committee established a Subcommittee on Base Erosion and Profit Shifting Issues for Developing Countries with a mandate to monitor BEPS developments, communicate with officials in developing countries and ensure their views were fed into the OECD/G20 BEPS project and engage with the OECD and other institutions. Key BEPS issues and Actions for developing countries include responding to base erosion by outbound deductible interest payments (Action 4); prevention of treaty abuse and treaty shopping (Action 6); prevention of the artificial avoidance of permanent establishment status that would allow a nexus for business taxation (Action 7); and ensuring that transfer pricing outcomes are in line with value creation (Action 10).

A further BEPS recommendation was to reinforce transfer pricing reporting and documentation by MNEs (Action 13). A key aspect was the collection and sharing of data in MNE ‘country-by-country reports’ (CbCr) that would identify the profit generated in each jurisdiction where the MNE operated. Over three-quarters of the members of the Inclusive Framework have introduced CbCr filing requirements.91 As a result, most MNEs with consolidated group annual revenue above the threshold of €750 million are required to prepare these reports for their home jurisdiction—almost exclusively in developed countries. Data exchange between countries is more difficult. Tax authorities of the non-home jurisdiction can only access to non-local CbC reports by agreeing to a bilateral exchange instrument. There are more than 3,000 bilateral CbCr exchange-of-information relationships in 2023, of which about half involved middle-income countries. However, very few of the least developed countries have received CbC reports through information exchange. The reporting threshold of €750 million means that reports are of little relevance to low-income jurisdictions. A study quoted an anonymous tax official of a developing country as stating:


We have put in place a large amount of resources which have all been for nothing … [CBCR reports do] not contain information sufficiently detailed to guide tax audits. Due to this, and the costs of complying with the standard, CBCR is, at this stage, of limited interest to [our] tax administration. However, since it is the subject of a minimum standard to which [we are] committed, steps are being taken to implement it.92



In 2015, the G20 and OECD announced the establishment of the Inclusive Framework on BEPS, a global platform for tax policy collaboration that purportedly places OECD members and non-members.93 The Inclusive Framework has carried out work on digitalisation of the economy, which was unfinished business set out in Action 1 of the BEPS Action Plan. A Programme of Work was agreed as the basis for negotiations in May 2019, which contained Two Pillars. The first aimed to develop a multilateral solution to determining when a business has a taxable presence (called ‘nexus’ in tax agreements) and how profits should be allocated; the second pillar seeks to establish a global minimum tax giving jurisdictions the right to ‘tax back’ when taxpayers are subject to low levels of effective taxation in other jurisdictions (called the Global Anti-Base Erosion (GloBE) tax, or).

The Inter-agency Task Force on Financing for Development paid particular attention to the challenge of digitalisation in its 2020 report.94 It also emphasised the problems with transfer pricing and aggressive tax planning using bilateral tax treaties and highlighted the concern that developing countries do not have the technological capability to effectively monitor money flows or value creation generated by global MNEs especially digital companies, or the bargaining power to make them comply with domestic tax regulations. It stated:


The digitalization of the economy is exacerbating concerns about a century old system of international taxation that was already straining to accommodate the globalization of business and finance of the previous 30 years. There is a mismatch between where profits are currently taxed, and where and how value is created. Many jurisdictions are unable to tax some companies that are actively and profitably participating in their domestic markets through digital business models. This is of particular concern for developing countries, because they have lower tax administration capacity, less bargaining power against digital platforms, and a lower likelihood of physically hosting digital platforms.95



Some of these issues were acknowledged by the OECD.96 In October 2021, 136 out of the 140 members of the Inclusive Framework agreed to the ‘Two-Pillar Solution to Address the Tax Challenges arising from the Digitalisation of the Economy’ Consensus. The OECD observes that this represents 90% of global GDP.97 Pillar One would allocate some taxing rights for the profits of very large MNEs to the market jurisdiction (where the consumer is located), through a new multilateral treaty. Pillar Two would apply the GloBE proposal which aims to ensure a minimum 15% effective corporate tax in every jurisdiction in which a MNE operates, through coordinated domestic tax law rules. The Two-Pillar Consensus also proposed to amend bilateral tax treaties to include a ‘subject-to-tax’ rule that permits a minimum tax on outbound payments from developing countries to low tax jurisdictions.

Some African countries, including Nigeria and Kenya, although members of the Inclusive Framework, refused to join the Two-Pillar Consensus. The African Tax Administration Forum (ATAF) has been active in expressing criticism of the ‘Two-Pillar’ proposal and the ‘G-24’ countries have also strongly criticised it.98 Most developing countries (and many developed countries) are adopting a ‘wait and see’ approach. Some countries have already initiated alternative approaches to tax offshore digital transactions, which may be wound back if the Two-Pillar Consensus succeeds. India pre-empted the Two-Pillar proposal when it enacted a ‘Digital Equalisation Levy’ in 2016, which became more widely adopted in developed and developing countries as a digital services tax.99 This is a kind of excise on specific forms of revenue from advertising, or sales on digital platforms in the jurisdiction. It is a necessary element of the Pillar One agreement that governments repeal Digital Services Taxes, but it is not clear whether this proposal, intended to protect MNEs from arbitrary double taxation, will succeed. Nigeria enacted a rule establishing tax jurisdiction based on ‘significant economic presence’ of an offshore business, measured by revenue from consumers of digital services or other related activities.100 This approach deems a taxable nexus even if there is no physical presence in the jurisdiction. Other governments, such as Indonesia and Colombia, are also considering this approach.

The UN has become more active in response to the digital global economy, aiming to support revenues of developing countries. It has proposed an alternative in the UN Model treaty that would levy a withholding tax on digital revenues (article 12B of the UN Model).101 This approach builds on the success of another UN model provision which has been increasingly adopted in bilateral tax treaties and which enables source countries to levy a withholding tax on technical services supplied from offshore (article 12A).102 While tax treaty negotiation and amendment can be very slow, this proposal may lead to incremental treaty change that will support developing country taxation, while the UN is also considering developing a multilateral instrument to speed up its adoption in bilateral treaties.

It is far from clear that the Two-Pillar Consensus will be agreed for a range of geopolitical reasons including the failure of the United States to fully engage with the process.103 Whether or not the Two-Pillar Consensus represents a triumph, or yet another failure, of multilateralism in international tax, it is clear that the terms of the debate about how developing countries may tax MNEs in the global digital economy have changed. However, many countries around the world are now taking steps to implement Pillar Two, the Global minimum tax, including a domestic minimum tax. A failure, or partial implementation of the Two-Pillar Consensus, also leaves room for developing countries to adopt alternative solutions for taxing MNEs in the globalised digitalised economy, but the politics of these arrangements are yet to fully play out.

V. A Developing Country Voice in International Taxation

The SDG Agenda emphasised ‘broadening and strengthening the voice and participation of developing countries … in international economic decision-making, norm-setting and global economic governance’.104 The question of who is included, and how, in the discussions and formulations of international taxation norms, is centrally important to understanding how and for whom these policies are created and whether the institutions creating these policies are legitimate. The OECD push for an inclusive global consensus on tax is clearly not representative of all countries’ voices, or their economic or fiscal interests. While encompassing a large proportion of the global economy, the Inclusive Framework excludes many of the poorest countries in the world.

Merely including developing countries ‘at the table’ for negotiation does not ensure that they are ‘off the menu’ in terms of ‘being eaten’ or losing tax revenues. A recent study by the Institute of Development Studies analysed participation of developing countries in the main international forums for international tax law reform supported by the OECD.105 Table 20.2 presents the current representation of countries in the Inclusive Framework, compared to their representation in its leadership at the Steering Group and participation in the Working Parties where detailed preparation of the rules takes place.



Table 20.2 Participation in international tax decision-making




	
	Inclusive Framework membership (%)
	Steering Group membership (%)
	Working Party attendance (%)





	OECD
	27
	50
	77



	Non-OECD G20
	5
	25
	10



	Lower-income
	21
	13
	4



	Others
	45
	13
	7





Source: Martin Hearson, personal communication, (updated 2022).




A critical assessment of the Inclusive Framework suggests that many non-OECD member countries joined the Framework due in part to the threat of being included in the EU’s so-called black and grey lists of tax havens.106 Legitimacy, according to Allison Christians and Laurens van Apeldoorn, has been the guiding motive for the OECD’s interest in including non-member countries in tax reform since no institution can claim the mantle of ‘global tax policy leader’ without the consent of all or most of the world’s countries.107 Other countries may have sought engagement so as to access economic or technical support from OECD member states. Some note that a barrier to assessing the OECD’s assertion of an ‘equal footing’ is the institutional opacity inherent to the organisation: there is no ‘official explanation’ of what equal footing entails108 and the partnership agreements with non-OECD members are not publicly available for scrutiny.109 It has been observed that any country who joins the Inclusive Framework must accept the four minimum standards already established by the OECD and its Committee for Fiscal Affairs, joining a scheme that they were not involved in creating, a further example of the ‘rich-country club imposing their will on other countries and, by doing so, breaching the equal sovereignty status of states’.110

Despite changes in international tax engagement, experience to date of the structure and process of BEPS reforms suggests that the greatest beneficiaries are, as in the current system, developed countries with established tax systems. Reforms to enhance international administrative cooperation and to counter illicit financial flows to secret tax havens are of growing importance as an element of the global development agenda, but, so far, the new international systems are not benefiting the poorest countries.

The latest international tax development has revealed a ‘win’ for developing countries in taking the initative for the potential negotiation of a new international tax framework or treaty at the UN. In December 2022, in the face of opposition by OECD member states, the UN General Assembly resolved to begin intergovernmental discussions “on ways to strengthen the inclusiveness and effectiveness of international tax cooperation through the evaluation of additional options, including the possibility of developing an international tax cooperation framework or instrument that is developed and agreed upon through a United Nations intergovernmental process, taking into full consideration existing international and multilateral arrangements”.111 The first report on the direction that will be taken to achieve this resolution is expected in September 2023.

The 2030 Agenda holds countries responsible for raising sufficient revenues from their own tax system to achieve the SDGs. Fundamentally, the role of tax in development is not merely about modes of financing a pre-existing nation state—it is transformative, as successful taxation constitutes the structure and operation of the state itself. It is in this light that we should consider the SDG proposal for developing countries to increase revenues from taxation and, in the longer term, potentially to end reliance on aid and debt. Developing countries increasingly participate in processes of international tax negotiation, in ways unthinkable even two decades ago, while gradually reforming their systems to better tax the global digital economy. However, the new international tax forums inadequately represent their voice, and the policy consensus is not, yet, truly in the interests of developing countries.
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CHAPTER 21

Ethical Markets and Economic Development: How Fair Trade Produced a Neoliberal ‘Social’

Amy J. Cohen and Andrew Lang

‘Politics plays out within markets and not outside of them, because markets produce the social, rather than undoing it.’1 Fair trade is a project, or set of projects, that make Callon’s insight especially explicit. The aim of fair trade is to produce alternative forms of market exchange where consumers and distributors consider the needs of producers. In these markets, price is determined not by the ‘laws’ of supply and demand, but rather through ethical deliberations about how to distribute surplus and care for producer livelihoods.

Many scholars have described how this project has changed over time—a shift often narrated as one from working against the conventional market in the early years of the movement, to working within and through it from the late 1980s onwards.2 For example, Gavin Fridell argues that ‘[t]he very success of the fair trade network’s market-driven social justice project has been due to its compatibility with the pro-market policies of neoliberal reformers’.3 Our chapter builds upon and intervenes in this familiar narrative. We consider fair trade’s ‘neoliberal turn’ but in a highly specific way. We are interested in how fair-trade actors’ aspirations to hold markets accountable to an alternative set of ethical values remained a defining feature of the movement over time and yet the forms and mechanisms of ethical deliberation within mainstream fair-trade projects changed. These changes have produced what we call a neoliberal mode of governing and constituting the social in a moment after the disintegration of the idea that the social is something to be produced through public political means.

To elaborate this argument, we describe neoliberalism as a social, indeed affective, not simply economic project. We lean here on Friedrich Hayek. Hayek argued that the benefits of ‘free’ trade include minimising feelings of solidarity that could otherwise create social support for local and regional producerist regimes.4 He worried that if trade was limited by jurisdiction or geography ‘everybody will find again and again that their interests are closely bound up with those of one constant group of people’.5 He elaborated this concern further: ‘Economic frontiers create communities of interest on a regional basis and of a most intimate character’—their abolition in law, in turn, means any groupings that do come to exist are unlikely to be permanent or ‘lastingly identified with the inhabitants of a particular region’.6 From this perspective, markets must be constructed at a global scale in order to create the ‘right’ kinds of social orders through economic exchange. These are social orders that mitigate human desires to create actually experienced and enduring solidarities across a particular place.

In the story we tell, we begin in section I by tracing how early fair-trade proponents worked to contest global capitalism by building the kinds of solidaristic markets between groups of producers and consumers that Hayek wished to contest. In section II, we describe strategic decisions to formalise and ‘close’ these ethical values into techniques of valuation—namely, practices of standard-setting, auditing, certification, accreditation, and labelling. These closures enabled fair-trade proponents to engage in market-making at ‘scale’ and in collaboration with large corporations. They also enabled their own forms of market competition. Different fair-trade actors used techniques of valuation to produce competitions among different marks and, in turn, competitions among different values and visions of a fair market order.

In section III, we describe how fair-trade actors helped to create and participated in a private governance system to organise the relations among these different marks and markets. This governance system manages conflicts of value in the following two ways. It incentivises, or at least enables, actors to collaborate to reach a procedural consensus about market-making techniques (e.g. standard-setting, certification, audit, accountability, transparency). And it encourages these collaborators to then compete to produce whatever substantive consumer-facing outcomes may result.

This governance regime, we elaborate in section IV, thus addresses conflicts of value without seeking to resolve them. As long as standard-setters share a set of procedural techniques, it is always possible to compete to create a new mark, and this new mark is always subject to further competitive redefinition. As a result, producers, intermediaries, and consumers may coalesce around an ethical trade label, but often as thin and provisional associations that can forge temporary alliances with other groups, particularly corporations. Or to put this another way, we suggest that this governance regime facilitates a neoliberal version of the social.

We conclude by venturing that our description helps to explain why and how some actors are now attempting to re-radicalise the fair-trade project. To be sure, the fair-trade mark remains an important means of influencing corporate-consolidated markets for global commodities (e.g. coffee, cocoa, bananas). And yet in the minority world, fair-trade actors have turned away from an exclusive focus on producer communities in developing economies and are attempting to cultivate alternative economic practices in the places ‘where they themselves live’.7 Likewise, throughout the majority world, food sovereignty movements are shifting attention away from practices of standard-setting and certification and calling for markets where questions of value are addressed through ongoing deliberations about how to articulate and contextualise ethical social, political, and historical relations.8 That is, they are calling for markets that require different kinds of social agreements to imagine and sustain ethical exchange.

I. The Origins of Twentieth-Century Fair Trade

The origins of the modern fair-trade movement lie in the decades immediately following the Second World War. During this period, newly independent states in the Global South exported a small number of primary products, which were vulnerable to fluctuating world prices in ways that followed imperial trade patterns. Many civil society actors engaged by the problem of development at this time saw these structures of global agricultural trade as a root cause of global inequality.

This was also a period that Harriet Friedmann and Philip McMichael have described as state-managed agriculture9 and that law and development scholars more broadly describe as state-led development.10 In brief, from the end of the war to the late 1970s, both Third World and First World governments used state regulation to stabilise and protect domestic agricultural production, including by enacting production controls, price supports, and import/export subsidies. Early fair-trade actors asked both how these policies perpetuated structures of dependency and domination between the first and third worlds and how these policies could be mobilised and changed to propagate an alternative model of economic relations. Some advanced proposals for structural and institutional reform at the global level, including lobbying for international commodity agreements, trade preference regimes, and intergovernmental assistance to benefit developing economies. Indeed, Fridell describes reforms associated with the New International Economic Order (NIEO) as the apex of the early fair-trade movement.11

At the same time, in the 1960s and 1970s, the fair-trade movement also sought to build alternative trading relations in a more ‘bottom-up’ manner. These trading relations were supposed to be based not on market price but rather on ethical, solidaristic negotiations: producers, distributors, and consumers could deliberate about how to reach agreements that minimised exploitation under conditions of unequal exchange.12 Key participants in these early ‘grassroots’13 networks fell broadly into two categories. On one hand were charities and religiously affiliated groups such as Ten Thousand Villages, SERRV, Caritas, Traidcraft; on the other, were secular socialist and anti-capitalist groups seeking to build solidarity-based markets for poorer producers from socialist countries in Europe.14 These groups formed the early basis of networks which were later to come together as the Network of European Worldshops (NEWS!), the International Federation for Alternative Trade (IFAT), which was subsequently renamed the World Fair Trade Organization (WFTO), the European Fair Trade Association (EFTA), and Fairtrade Labelling Organizations International (FLO). Expressing an ‘explicit dissatisfaction with capitalism’, these alternative trading organisations sought to construct trading relationships which, in self-conscious contrast to conventional market-based relations, were ‘based on service, equity and justice, and distinctive from a system based on profit maximisation and personal gain’.15

These groups, and the networks in which they were embedded, played a crucial role in establishing some of the key foundational elements of an alternative system of trading relationships. First, they provided an almost ready-made values-based community, or set of communities, among movement actors working to build a core, if initially implicit, understanding of ‘fair’ trade. Second, organisationally, these groups created alternative retail distribution networks made up of ‘world shops’, churches, and charity shops set apart from mainstream retail and servicing a small and niche set of committed and socially minded consumers. They used this physical network of churches and independent shops to establish distinctive distribution channels self-consciously opposed to their conventional market counterparts.16 Third, affectively, these networks also provided the basis for solidaristic relations between consumers and producers, often sustained by direct personal relationships and trust of one sort or another.17 ‘[T]he overall goal of alternative trade’ in Raynolds’s words, was ‘to counter the organisation of production and trade around abstract market principles that devalue and exploit disadvantaged people and the environment’, and to ‘challeng[e] the dominance of conventional price relations in guiding production and trade conditions’.18

Central to this vision was the fair price and the fair-trade premium used for community development, but it also included a particular understanding of the appropriate and equitable organisation of labour relations, production, and consumption. Consider how fair-trade pioneer Michael Barratt Brown described alternative trading organisations (ATOs). ATOs were to act as special, not-for-profit intermediary traders reshaping the trading system by helping smallholders exercise democratic and collective control over production and exchange including by providing information about prices, markets, and quality standards ‘on an open and fair basis’.19 For transnational exchanges, Barratt Brown envisioned a decentralised federation of ATOs facilitated by an ‘alternative trade clearing union’ where transparency and common principles meant there would be no monopoly positions.20 Within this regime, Barratt Brown hoped ATOs would reshape consumer preferences:


not so much towards the product they are marketing and away from someone else’s … [n]or … to pay a bit more for the goods they buy from poor producers in the Third World … [but] to think about the need to change the whole structure of world trade exchanges, to bring consumers and producers closer together and cut out much of the money-making that takes place in between the two.21



The aim was a radical transformation of both the institutions and the social meanings of trade.

II. The Neoliberal Turn: Market-Making, Proliferation, and Competition

From the late 1980s onwards, the fair-trade project began to relinquish some of its more radical ambitions, at least at the level of global institutional change, in part because the historical conditions of possibility that could potentially support an alternative international economic order were then rapidly fading. State-managed agriculture had given way to what McMichael calls the corporate food regime.22 Agribusiness corporations, which had benefited from a regime of state subsidies in the West, had increased in power and transnational reach and now desired greater trade liberalisation.23 In 1986, as the major international commodity agreements disintegrated, the Cairns Group, the United States, and the European Community began ambitious new negotiations on agricultural liberalisation within the General Agreement on Tariffs and Trade (GATT). These negotiations culminated in 1994 with the World Trade Organization (WTO) Uruguay Round agreements, including the landmark Agreement on Agriculture. And, as agricultural trade was reconfigured as part of a larger global movement towards liberalised markets, food security was likewise reframed by some key players as best achieved through ‘a smooth-functioning world market’.24 This period also witnessed a familiar package of neoliberal policy reforms affecting the agricultural sector (trade liberalisation, privatisation, removal of price supports, reduction of subsidies and wage supports across the economy). These reforms—bolstered by an ideology of state failure—had reoriented fair-trade organisations away from lobbying for public institutional change towards more conventional market-driven aims.25

To be sure, fair-trade proponents never relinquished their idea of producing a more just social and economic order. But the methods and techniques they articulated to formalise this order had shifted, and these techniques, in turn, had their own logics and path dependencies.26 Here, then, our story becomes more complicated.

A. Labelling Initiatives

Fair-trade advocacy groups began to advance labelling initiatives designed to appeal to consumers in the Global North and create incentives for transnational corporations to pay above-market prices for primary products. As is well known, the first modern fair-trade label was the Max Havelaar brand, originally developed by the eponymous Dutch organisation as a way of providing a small coffee-producing cooperative from Central America (UCIRI) access to a larger pool of European consumers, especially after the collapse of world prices following the demise of the International Commodity Agreement.27 Affixed to already-branded coffee products, and sold in part through mainstream retail outlets, this labelling programme provided UCIRI with access to a much larger pool of consumers.

Max Havelaar launched its label in late 1988, and by the late 1990s there were over fifteen different national fair-trade marks across Europe, North America, and elsewhere. ‘Transfair’ labels were created, for example, in countries such as Germany, Austria, Italy, Canada, Japan, Luxembourg, and the USA; ‘Fair Trade Foundation’ labels were established in the UK and Ireland; and Max Havelaar brands were adopted in countries including Denmark, Belgium, Norway, France, and Switzerland, alongside the Netherlands.28 Some smaller labels—such as Cafédirect in the UK, or Equal Exchange Coffee in the USA29—also emerged around the same time. Although broadly united around common goals, each of these initiatives had different fair-trade standards, different governance structures for determining standards, and different assurance mechanisms for monitoring compliance.

These fair-trade labelling initiatives, like the more informal experiments that preceded them, expressed imaginations for alternative market ordering. They had specific expectations regarding the proper conduct of market relations: proper contractual terms between producers and distributors; standards regarding appropriate processes of production; minimum prices; rules concerning the organisational structure and decision-making processes of producer organisations; allied techniques of evaluation of particular market practices, and so on. They also had specific imaginations for the kinds of economic subjects and social collectivities produced through alternative forms of exchange: namely, people who would continuously intensify economic and social cooperation. As Barratt Brown argued, ‘It is not a very large step for all of us as consumers to go from using the Fair Trade Mark to joining a consumers’ union’—and a consumers’ union, he reasoned, that would act in association with producer interests.30

Over the following decade, however, labelling as a technique of market governance did not set into motion radical forms of cooperation as much as dynamics of professionalisation, mainstreaming, and market competition. As noted above, by the late 1990s there was already a large number of national fair-trade marks, and initially, the use of fair-trade labels was organised at the national level, according to relatively informal and relational modes of trust-building and verification. But this informality and lack of standardisation carried clear risks of consumer confusion and loss of trust. The more these marks worked within conventional markets, the more they needed to respond to market-managerial imperatives for standard-setting, certification, audit, transparency, and traceability as well as imperatives for product differentiation and brand identification in order simply to survive as a ‘credible’ mark in what would become a highly competitive market for ethical products.31

This risk of confusion and mistrust created strong pressure for a greater degree of professionalisation and harmonisation. As a result, the various national-level initiatives came together in 1997 under a single organisational umbrella, FLO, subsequently Fairtrade International (FI), with responsibilities that include developing and reviewing common Fairtrade standards, providing assistance to producer organisations, and monitoring and evaluating the impact of Fairtrade schemes.

In 2002, FLO launched the new Fairtrade Certification Mark, a harmonised single international label now used by all but two of its member organisations.32 The FLO instituted a greater degree of formalisation and institutionalisation, initiating what Wilson and Mutersbaugh describe as a general erosion of normative consensus-building within fair-trade networks—as professionalised interactions between certifiers and producers began to replace more open exchanges about the nature and meaning of fairness.33

B. Techniques of Valuation

By the millennium, the mainstay of the fair-trade movement had shifted ‘from a trust-based “solidarity” network to a standards-based commodity chain subject to ISO … certification norms’.34 As noted, early national-level fair-trade labelling initiatives, such as Max Havelaar and Transfair, developed procedures for verifying compliance with standards consensually, by agreement among network actors. They did not separate dialogues about the content of standards and dialogues about compliance. To the contrary, intra-network communication on both matters helped produce the relations of trust on which verification in part rested.

In 1997, upon its creation, the FLO assumed responsibility for auditing compliance with Fairtrade standards, disrupting to some extent the social networks constituted within and by national initiatives. In 2003, the FLO reorganised the process of certification to comply with requirements established by the International Organisation for Standardization (ISO) in its Guide 65, and sought ISO accreditation.35 The ISO requires certification bodies to strictly distinguish between non-certification activities, such as determining the content of standards, and certification activities, such as determining compliance with standards (more generally the ISO requires certification bodies to avoid conflicts of interest in the certification process).36 As a result, the FLO reconstituted its certification department as a separate legal entity called FLO-Cert, owned by FLO (now FI) but governed independently, and working with third-party certifiers.37

The FLO’s separation of standard-setting from certification and the use of independent auditors quickly became fair-trade industry best practice—and indeed best practice among sustainability labelling schemes more generally.38 A meta-ecosystem of codes, rules, and organisations, in turn, emerged to ensure the integrity of standard-setting bodies and third-party auditors. Organisations prominently included the ISO but also the International Social and Environmental Accreditation and Labelling (ISEAL) Alliance and, less directly, bodies such as Assurance Services International.39 Importantly, these bodies facilitated the development of new kinds of professional expertise about how to establish and operate fair-trade schemes, including how to measure and account for impacts,40 how to mass-market to consumers,41 and how to market and sell standard-setting and certification services.42

These new professional practices had important ramifications. Some fair-trade actors described a disembedding of solidarity relations through the emergence of a cadre of certification professionals somewhat disconnected from cultures of standard-setting and local cultures of production.43 As one recounts: ‘When Max Havelaar started, they were so connected and so motivated by what producers had to say, it was in the genes. It was in the DNA of the structure.’ But a ‘new wave of certification folks’, she observed, introduced ‘the notion that the closer you are to your beneficiaries, the less credible your mark is’.44 Some producers described an increased sense of incoherence and lack of coordination occasioned by the strictly separated lines of communication regarding the content of standards (non-certification) and the requirements of compliance (certification).45

Formalisation and professionalisation also shaped how producers could participate in defining the meaning of fair trade. As Bennett has chronicled, while producer networks effectively co-created the first Max Havelaar label, participation was the exception rather than the norm of early national initiatives. When these labels came together as FLO, formal representation of producers was extremely limited, even as key decisions were made that affected the future of the fair-trade movement.46 Criticisms produced change over time in the FLO: from producers participating minimally as observers and on subordinate committees, to participating in a parallel board of directors (2001), to more extensive participation on a multistakeholder board (2005), and finally to equal ownership (2011).47 At the same time, however, a sense of exclusion among producer groups prompted the formation of alternative fair-trade labels—a competitive dynamic we describe below.

Thus, while the objectives of the fair-trade movement remained broadly transformational, the market managerial techniques actors deployed to these ends were borrowed very much from the mainstream of corporate governance—that is to say, the techniques of ethical labelling, backed by an infrastructure of audit and certification, as well as monitoring and evaluation. This homology at the level of governance technique proved important, in part because it facilitated alliances with—and also competition from—large corporations.

C. Mainstreaming and Market Competition

From the early 2000s onwards, fair-trade organisations intensified their collaborations with corporate manufacturers, distributers, and retailers, with which they now shared a common set of professional practices and business strategies. Beginning in the coffee sector, for example, fair-trade organisations worked with major roasters and retailers to certify some of their product lines. This cooperation was the result of active campaigning by civil society groups such as Global Exchange and Oxfam to ensure that these corporations sourced a proportion of their supply from fair-trade producers, with Starbucks the first to agree to start selling fair-trade-certified coffee in April 2000.48 Starbucks’s decision was followed by other major market actors such as Procter & Gamble (subsequently Smucker’s), Sara Lee, Nestlé, and Kraft, specialty coffee chains such as Green Mountain Coffee Roaster, and large restaurant chains.49

For the corporations involved, cooperation began primarily as exercises in brand management, either as a response to consumer activism or more positively to enhance the reputation of their products and develop loyalties within an increasingly large and affluent pool of ethical consumers.50 For the fair-trade labels, cooperation was double-edged and produced friction and controversy. On the one side, it helped to address the real problem of finding an outlet for the significant volume of fair-trade product which could not be sold through the comparatively small traditional fair-trade channels.51 Supermarket shelf space is tightly controlled through commercial arrangements between retailers and dominant roasters and distributors. Hence collaboration of some kind was likely practically necessary for fair-trade products to gain access to major retailers.52 Some fair traders thus viewed cooperation as an important step to transform the terms of global coffee trade, and other commodities, on a larger scale.53

On the other side, mission-driven firms and activists, especially those with strong roots in the early periods of fair trade, saw cooperation as potentially watering down fair-trade standards. They argued it would prove impossible to maintain effective oversight of major brands over the longer term, and predicted that alliances with companies with questionable historical records, and untested commitments to development and the alleviation of poverty would undermine the credibility of the movement and erode the value of the label. More specific controversies emerged over time as these partnerships developed, for example around the terms of fair-trade certification of sourced ingredients in multi-ingredient products, among other matters.54

Some corporate actors responded in part to such controversies by going in-house. Also around the millennium, large commercial actors, wishing to build positions in ethical markets, and later to secure a reliable base of farmer-suppliers,55 began to establish alternative or complementary sets of standards and processes for their implementation. They did this through in-house codes of conduct and purchasing practices, sometimes associated with in-house ethical labels, sometimes through collaborative or multistakeholder initiatives with other industry players and/or civil society organisations.

In the coffee sector, for example, in 2004, Starbucks worked with Conservation International to establish their own set of social, environmental, and quality standards—Coffee and Farmer Equity (CAFE) Practices—that is now third-party verified through SCS Global; in 2003, Nestlé partnered with the Rainforest Alliance in the creation of the Nespresso AAA Sustainable Quality Program; as early as 1997, Ahold created the Utz certification programme with Guatemalan producers, based on a combination of EurepGAP standards and additional social criteria. In 2002, Kraft, Nestlé, and Sara Lee formed the 4C Association56 together with producers and some NGOs, establishing a set of baseline sustainable practices and standards for coffee bean production.57

Similar developments occurred a little later in other commodity sectors. In cocoa, Nestlé’s Cocoa Plan was launched in 2009, while Mondelez International established its Cocoa Life programme in 2012, after several years of working with FI to brand Dairy Milk products. Bonsucro (originally the Better Sugar Cane Initiative) and the Better Cotton Initiative are similar multistakeholder initiatives in the sugarcane and cotton sectors, which both developed standards around 2009. Retailers also created in-house fair-trade labelling for their own brand labels—prominently Tesco in 2004 and Sainsbury’s in 2017.58 Sainsbury’s developed its own label and accompanying standards for its tea supply chain, attempting to position its own mark as more transparent and effective than Fairtrade.59

Each of these initiatives addresses issues concerned broadly with the social and environmental conditions of production of agricultural and other products (as well as product safety and quality). But they often use standards and auditing infrastructures that differ from the dominant fair-trade marks. For this reason, several scholars have described in house corporate schemes as a ‘corporate countermovement’ designed to influence the cultural meaning of ethical consumption and the standard-setting process, as well as to weaken and dilute the standards to which they might be held to account, including by generating some degree of confusion and uncertainty among consumers.60

D. Competitions from Below

Competition has come from another direction too. As the major fair-trade marks have mainstreamed—and as the range of corporate and multistakeholder initiatives have proliferated—new marks have emerged to claim the radical space originally occupied by the early alternative trade movement. Indeed, in one study from 2007, an employee of Equal Exchange, a worker-owned and worker-managed cooperative, commented that mainstreaming has created opportunities for others to ‘re-enter the market with a little bit more of a politicised message, a little bit more of a vibrant, younger, challenging message’. He saw the ‘fair trade message’ as ‘ripe for segmentation’.61

Consider, as one illustration, the dizzying contests within the US fair-trade coffee market. For many years, the major fair-trade mark in the USA was Transfair USA (known from 2010 as Fair Trade USA). Transfair USA was founded in 1998 and was from the beginning a member of the international FLO/FI network. Crucially, the FLO/FI network permits its mark to apply only to coffee grown on farmer-owned cooperatives organised according to democratic principles of self-governance. Along with coffee, FLO/FI refuses to certify crops that comprise the mainstay of global fair trade—cacao, sugar, cotton, honey, rice—unless they are produced by smallholders.62

In 2007, Transfair USA faced competition for the first time in the US market when the Fair for Life seal entered the scene. Fair for Life, an initiative of the Institute for Marketecology and the Swiss Bio-Foundation, offered to certify a broader range of products than the existing Transfair USA scheme and, in the case of coffee, to apply to individual contract farmers and plantations not only smallholder cooperatives.63 In late 2011, Transfair USA (now Fair Trade USA) dramatically split from the FLO/FI network: it launched a new certification programme that would apply not only to smallholder cooperatives but also now to coffee produced on agribusiness plantations, provided hired labourers are paid their national minimum wage (among other requirements). This decision was perceived to appeal to the sourcing preferences of large corporations ‘who would prefer to receive fair-trade certification for their existing supply chains relying on monocrop plantations’.64

The decision prompted intense controversy (as well as an academic literature arguing that private certification labels too often fail to benefit labourers).65 In response, in 2012, FLO/FI launched a new fair-trade mark in the USA—Fairtrade America—based on existing FI standards and excluding plantation labour. This new label attracted a number of Fair Trade USA’s previously partnered brands including Ben & Jerry’s and Green & Black’s.

Also in 2012, and also in response to this controversy, producer organisations in Central America launched the Small Producers’ Symbol (SPP) in the US coffee market (the label had been in the works for many years prior). The Small Producers’ Symbol is available only to small-scale producers and establishes its own distinct minimum prices. It is an attempt to return fair trade to some of its roots—in particular, to strengthen the role of cooperative agriculture production and marketing among smallholders in the development of fair-trade standards.66 Among the organisations supporting the SPP was Equal Exchange: ‘no matter how “benevolent” a plantation owner is’, it insisted, ‘[we] just don’t believe the deep, structural goals oriented to change the playing field for small farmers can be achieved in a plantation setting’.67

As this example illustrates, today’s proliferation of fair-trade labels reflects a series of ideological ruptures and controversies within the fair-trade movement about the meaning of equitable production and exchange. In the US coffee market, Fair Trade USA also competes directly with labels promulgated by the Rainforest Alliance, Utz, and the Smithsonian Migratory Bird Center, among others.68 Catalogues such as the International Guide to Fair Trade Labels or Ecolabel Index (for sustainability labels more broadly) list many more, globally.69

To be sure, some of these labels originally reflected the issue-specific focus and priorities of different schemes concerned with ethical consumption. But they also reflect normative conflict. Although the question of certification of plantation-produced goods has probably been the most high-profile source of controversy, there are many others. Must a fair-trade scheme have a minimum price guarantee, and how should it be calculated? Should fair-trade schemes encourage processing to occur as far as possible at the level of the producer (so producers can capture more ‘value additions’)? Should fair-trade labels be available to ‘Northern’ producers, or more generally to producers in the same market as consumers? How far should fair-trade standards include matters relating to animal welfare, environmental protection, or organic production, and what should those standards be? What proportion of the ingredients of a finished product must be fair-trade certified before the final product can count as fair trade itself? What workers’ rights ought to be included for fair-trade standards for products produced using wage labour? Each of these issues has been, and continues to be, a source of disagreement and controversy within the fair-trade movement, and different schemes have adopted their own approaches to each.70 Such controversies derive in part from a structural tension in fair trade between the contrary impulses of mainstreaming in order to expand the retail market for ethical products, and differentiation in order to challenge mainstream practices and to forge alternative substantive visions of ‘fairness’ and ‘value’.71

III. Initiatives to Manage Proliferations and Competitions

Recall that Barratt Brown once hoped that fair trade would orient consumer preferences ‘not so much towards the product they are marketing and away from someone else’s’ but toward a convergence of producer-consumer interests and relationships—perhaps through a global network of producer and consumer cooperatives shaped by shared ethical values.72 As we have seen, however, within a few decades this vision proved difficult to sustain, as alternative fair trade and sustainability labels came into more open competition with one another. Labels compete, first of all, for market share within an institutionalised mainstream market order (e.g. the ‘global coffee market’). As one Fairtrade staff member commented, ‘are we competing with Rainforest [Alliance]? And is Utz competing with Rainforest? Well, on one level, yes, because we’re all pitching for companies’ business, we all want to grow our label.’73 And labels compete, crucially, over how to change the institutional and social conditions of that market—producing ongoing controversies about what should count as fair trade and hence producing a proliferation of standards and marks.

In this section, we describe initiatives that have emerged to manage some of the problems this competition can cause. As other scholars have noted, these problems take a number of forms. Competition may weaken standards or dis-incentivise efforts to strengthen them (efforts to raise the Fairtrade premium have encountered difficulties in part for this reason). Consumers may find it difficult reliably to distinguish labels and become confused and sceptical about labelling initiatives as a whole. Different schemes may impose contradictory requirements on producers. Even where requirements are not contradictory, where producers seek to participate in more than one scheme, they may face unnecessary duplication of certification and compliance costs and procedures. More generally, the multiplication of standard-setting and certification infrastructures increases the overall governance costs of the sector, placing pressure on the resources of funders.74 In what follows we distinguish among three approaches to managing competition: cooperative initiatives designed to reduce cost; substantive efforts to produce a working consensus about the meaning of fair trade; and meta-governance initiatives to produce a procedural consensus about best practices for standard-setting and certification.

A. Cost-Reducing Cooperation

To address the specific problem of unnecessarily duplicated costs, the fair-trade sector commonly uses cooperative marketing initiatives, such as distribution agreements, the sharing of market information, and efforts to establish intermediary networks to link fair-trade producers with distributors and retailers, through which different fair-trade schemes capture mutual benefits without addressing any difficult normative disagreements.75 The sector has also historically been characterised by a significant degree of networked ownership, through which small organisations can build credibility and market visibility, in ways not possible on their own.76

Some certification organisations recognise products certified under competing schemes, both to limit their own costs, and to address the serious difficulties posed for producers by the costs associated with multiple certifications.77 For example, Fair for Life provides an easier path for certification where ingredients are certified according to the standards of FI, FairWild Foundation, SPP, FTUSA, and Naturland Fair.78 FTUSA, for its part, recognises producers certified according to FI Agricultural standards; and the WFTO recognises (for suppliers) certifications according to the SPP, FI, Fair for Life, and Naturland Fair standards. Single seal initiatives likewise seek to consolidate labelling schemes under a single label, such as Social Accountability in Sustainable Agriculture, to lower costs for producers.79 Likewise, co-branding of products successfully achieves certification across a range of schemes.80 Collective advocacy initiatives function similarly, where like-minded fair-trade organisations pool resources to amplify their political voice. The Fair Trade Advocacy Office, a collaborative initiative of FI, WFTO, and WFTO-Europe, is one illustration; the Fair World Project, established in 2010, is another.81

These kinds of cost-reducing cooperative arrangements are perfectly compatible with even intense market competition and mimic the sorts of arrangements one might find in other market sectors. Nevertheless, it is important to register them because they complicate any sense that competing fair-trade labels produce clearly distinct alternative market orders. In fact, the networks established around each label overlap and their boundaries blur in practice.

Other cooperative initiatives address more directly normative differences and conflicts about what should constitute a fair market order. They take two primary forms: efforts among like-minded organisations to coordinate the substantive meaning of fair trade; and efforts among professional bodies to produce procedural consensus about best practices for standard-setting and certification.

B. Substantive Cooperation

Fair-trade actors have strong interests in maintaining the distinctiveness of their label and few incentives to compromise on deeply held normative convictions. Some also reason that the movement benefits from the dynamism, expansion, and visibility which accompanies a strong pluralistic ethic.82 And yet throughout the movement, disparate fair-trade organisations have attempted to generate a working consensus on underlying standards and meanings of fair trade.

As noted above, in the late 1980s and early 1990s, different national labelling initiatives combined to produce IFAT/WFTO and FLO/FI as umbrella organisations, recognising the need for coordination and harmonisation among the potentially confusing array of national labels at a time when the fair-trade movement as a whole had yet to establish mass-market credibility. Then, in 1998, in a further move in the direction of consolidation, the four major fair-trade networks at the time—FLO, IFAT, NEWS!, and EFTA—created FINE, an informal association with the mandate of developing harmonised standards and coordinating advocacy efforts, among other matters.

FINE managed to establish a common definition of fair trade, as well as a list of generally defined strategic objectives of fair-trade organisations, which have provided important discursive reference points in public-facing advocacy.83 Later, in 2009, WFTO and FLO cooperated to produce the Charter of Fair Trade Principles ‘to provide a single international reference point’ for Fair Trade through a concise explanation of Fair Trade principles.84 In 2018, this document was updated as the Fair Trade Charter, a jointly produced document in which the same two organisations sought to ‘restate the fundamental values of Fair Trade that unite the diverse range of organisations and networks that make up the Global Fair Trade movement’, in a context in which more widespread use of the term demanded a ‘common reference point’.85

These governance initiatives have largely stayed at the level of general principle and have probably internalised differences within the movement as much as reduced them. For example, FINE’s definition of fair trade is: ‘a trading partnership, based on dialogue, transparency and respect, that seeks greater equity in international trade. It contributes to sustainable development by offering better trading conditions to, and securing the rights of, marginalised producers and workers—especially in the South.’86 This definition is broad enough to cover a range of distinct organisational forms and modes of labour relations, and it conspicuously avoids taking a position in, for example, the hugely controversial debate, described above, about whether small-scale and cooperatively organised coffee production are necessary elements of economic justice.87 Other attempts to establish a specific consensual definition with fair-trade networks have been equally difficult.88

C. Proceduralisation and Competition

Other governance efforts at coordination and conflict resolution are explicitly procedural—that is, they are focused on sharing and defining acceptable procedures and forms for establishing and operationalising labelling and certification schemes. This second pathway of cooperation is more common,89 and in the sustainability space the most important example (though certainly not the only one)90 is the ISEAL Alliance. A brief introduction to ISEAL is therefore in order.

Formally incorporated in 2002, the ISEAL Alliance began as an initiative of what were at the time the four major sustainability standards certification bodies—FLO, Forest Stewardship Council (FSC), Marine Stewardship Council (MSC), and International Federation of Organic Agriculture Movements (IFOAM)—and originally took the form of a loose network formed to address common problems associated with creating and running assurance systems.91 Over time, ISEAL has considerably expanded its membership to include a number of the corporate-led and multistakeholder ethical trade and sustainability schemes mentioned above,92 and has crystallised into a more formal institution tasked with defining best practice (or ‘credible practice’)93 in the sector.

ISEAL positions itself as a gatekeeper and market-leading organisation, with the expressed mission of creating a world in which ‘social justice and environmental sustainability are the normal conditions of business’.94 It acts as the voice of some of the strongest and most pedigreed standard-setting schemes and at present has thirty Community Members. It performs a number of overlapping functions for its members and for the sustainability sector as a whole including: defining good and credible practice for sustainability standards; providing ‘credibility expertise’ for member schemes; catalysing improvements to standards schemes; providing a platform for learning; building support for sustainability schemes as a whole; and measuring and sharing the impacts of such schemes.95

The most visible, and probably the most significant, output of ISEAL’s work has been the development and maintenance of three Codes of Good Practice: on standard-setting, measuring impacts, and assurance. Each Code establishes procedures for best practices. The Standard-Setting Code establishes processes and expectations for stakeholder identification and participation, reasoned decision-making by consensus, transparency, and publication.96 The Impacts Code requires those who operate sustainability schemes to monitor and evaluate its impacts, to ensure stakeholders have opportunities to engage with the monitoring and evaluation process, and to anticipate unintended impacts, among other matters.97 The Assurance Code seeks to ensure that assurance systems provide an accurate assessment of compliance with the relevant standards, that assurance is conducted consistently, competently, impartially, and subject to independent oversight.

Importantly, these Codes work alongside other meta-standards for assurance and standard-setting promulgated by the ISO, and sometimes cross-refer to them. For example, in 2012 ISEAL’s first Assurance Code adopted the ISO’s requirement that all ISEAL members formally separate organisational responsibility for standard-setting from organisational responsibility for certification or assurance, and more generally requires members to comply with ISO 17065 and 17021.98 ISEAL Community Members must demonstrate compliance with core aspects of ISEAL Codes and be working progressively to improve compliance. Members can also apply for ‘Code Compliant’ status which requires full compliance with all aspects. Eighteen ISEAL members are currently Code Compliant.

These procedures, we suggest, play two distinct roles in managing sector-wide competition among sustainability schemes. First, they grant the imprimatur of marketplace credibility against competitors outside of the organisation. Interestingly, the Codes were originally developed to establish the credibility and legitimacy of private standard-setting initiatives in the eyes of public institutions engaged in transnational market governance such as the WTO.99 But they have since evolved to take on the role of a yardstick of market credibility, designed to help client companies and consumers ‘differentiate credible standards initiatives … from the “non-credible” ones’.100

In this way, ISEAL seeks to protect the interests of its members against the dilution of sustainability standards by non-member competitors. Reinicke and her co-authors thus see ISEAL as playing something akin to the role of a ‘market watchdog’, generally ‘protecting the legitimacy of the sustainability movement’, and indeed setting the boundaries of legitimate competition by ensuring it is ‘embedded in and limited by a shared, long-term orientation towards common values’.101 Derkx and Glasbergen similarly argue that ISEAL sets the boundary of credibility in order to advantage its members within the competitive dynamics of the marketplace.102 And there is good evidence that ISEAL membership is in fact perceived by client companies as an indicator of credibility in the market for sustainability standards.103

But ISEAL does more than define acceptable procedures in order to distinguish between more and less credible schemes and thus minimise competition between them. It also, crucially, encourages and legitimates market competition among its own ‘credible’ members (albeit within limits). It does so in two related ways. First, ISEAL provides organisations with technical ‘meta-expertise’ through its learning platforms about how to establish and operate a credible sustainability scheme (in the words of one participant, ‘here’s how you set about a writing standard, here’s the process you need to go through. Here’s learning about certification and accreditation, assessors, what your options are and what the implications of those options are’).104 Providers of technical expertise, in turn, promote competitive dynamics among standard-setters (as well as the creation of new standard-setting schemes) by encouraging members to engage in ongoing processes of mutual observation and challenge and hence to engage in ongoing destabilisation.105 As Reinecke, Manning and von Hagen broadly observe, ‘[t]his dynamic promotes the emergence and persistence of a “standards market” in which standards setters both collaborate and compete for standards adoption’.106 To be sure, ISEAL hopes this market dynamic will produce a ‘race to the top’ rather than the bottom.107

Second, ISEAL enables and legitimates competition among its members by minimising the amount of social agreement necessary to participate in its proscribed and dynamic standard-setting processes. ISEAL’s credibility principles remain studiously neutral about the substantive content of the sustainability standards that fall within its remit. Or, to put the same point differently, the Codes help to create a measure of credibility which does not depend at all on the substantive content of these schemes. ISEAL has not articulated any common understanding of ‘genuine’ sustainability among its members, and indeed explicitly treats this as a matter of legitimate competition between Members. Loconto and Fouilleux thus describe ISEAL as promoting ‘a vision of sustainability that is essentially procedural’.108 As they describe it, what counts in ‘the judgment of the quality of a standard is not the political project it defends, nor the content of the standard, nor its technical prerogatives’ but rather its formal qualities and the procedures by which it is operationalised.109

We describe ISEAL as enacting a kind of ‘closure’ because it enables organisations to translate ethical values and questions and conflicts about fairness into procedural techniques to communicate market credibility. ISEAL does not itself engage in substantive deliberation about the content of these values or encourage member organisations to negotiate a working substantive consensus. To the contrary, it embraces the opposite governance principle. It governs by setting such questions to one side as not amenable to collective resolution, but rather properly the domain of unresolved disagreement and continuous competition. For example, when confronted with the question of whether ISEAL members may certify GMO products, ISEAL’s view was that its role was to enforce certain technical–procedural best practices: disallowing GMOs would ‘fundamentally change the nature of ISEAL as a neutral organisation representing a wide range of sustainability standards’.110 Likewise, it refused to adjudicate whether members could certify products using non-organic methods (in part prompting IFOAM to exit the organisation).111 Indeed, even where members have disagreed on second order questions, such as the relative strengths of different procedural models of verification (first-, second-, third-party), ISEAL’s relevant bodies chose not to express preferences, instead providing merely a non-hierarchical list of different possible models.112

ISEAL—understood as a private governance regime that both coordinates and legitimates a proliferation of fair-trade and sustainability labels—thus manages conflict and difference by encouraging further pluralisation and choice, provided, however, that the labels converge on procedures and forms for certification, accountability, audit, and evaluation. Or to put this observation another way, in the face of value difference about the meaning of ‘sustainability’ or ‘fair trade’, ISEAL offers an approach to governance where it is always possible to create a new ‘credible’ mark and market, and that mark and market are always subject to further competition, destabilisation, and reconstruction.

IV. The Neoliberal ‘Social’

It is here that we wish to return to our question about the ‘neoliberal turn’ in the fair-trade project. If the market-based governance techniques associated with fair-trade labels (certification, auditing, performance monitoring, and so on) are quintessentially neoliberal governance techniques—and we would maintain that they are—then their uptake may tell us something more general about the ways in which neoliberalism reconfigures social relations in and through the institutionalisation of market orders. It may also tell us something about the forms of resistance that emerge in dissenting reaction.

The picture we have painted in this chapter has, for us, three core elements. First, there are the fair-trade schemes themselves, which enable groups of actors to organise around a shared purpose—articulated in and through the sociotechnical device of the fair-trade label and its associated standard-setting and certification infrastructures. Second, there are the dynamics which produce the ongoing differentiation and proliferation of such schemes, and which set them in competition with one another. And, third, there are private governance structures—epitomised in this case by ISEAL—which manage and organise those competitive relations in ways which both proactively enable the formation of such groups of actors, and at the same time ensure that they remain somewhat provisional and unsettled—and that the concept of ‘fair trade’ equally remains unsettled, subject to ongoing competitive redefinition.

Taken together, we suggest these three elements help to configure social relations in particular ways. Social groups are produced: groups comprising producers, consumers, fair-trade intermediaries organised in and around a fair-trade label and its associated standards. But these groups do not take the form of ‘publics’, at least not in any traditional sense associated with a democratic polity, or identifiable ‘communities of value’, or the kinds of unions of producers, labourers, and consumers associated with early twentieth-century corporatism. They are organised less as shared and stable orders of value and more as scalable and overlapping sociotechnical113 orders of valuation subject to ongoing competition and change.114 As a result, these are also groups that can forge loose and temporary alliances with other collectives—specifically corporations.

One way, then, to think about this aspect of neoliberal governance is not as the imposition of a single order of value (namely, market value) that cannibalises all other values so that all that remains are self-interested, profit-maximising, arm’s-length actors. But rather as the unfolding of processes of market governance that use specific techniques of valuation to address questions of value without necessarily seeking to resolve them. These techniques mobilise proceduralisation to minimise the amount of social agreement necessary among collaborators, and they mobilise competition to produce whatever substantive outcomes may result. Or to put this another way, these techniques of valuation purposefully evade a shared consensus as a basis of valuation in favour of the subjective evaluative techniques imaginatively associated with the sovereign consumer.115 In so doing, they produce contingent, provisional, and thin social formations that take the place of the social collectivities that had once served as the normative foundation of previous political imaginaries.

And one way, in turn, to think about practices of resistance is to see some of the substantive efforts described above to generate a working consensus on underlying meanings of fair trade as (complex and not always effectual) attempts to recall and revisit fair-trade’s original radical ambitions. These efforts demand a thicker version of sociality through (perhaps ceaseless) contextual deliberations among producer organisations, traders, consumers, and Fair Trade activists: ‘people connecting with each other first and foremost’, as Oxfam recently proposed to define fair trade.116 Here, the idea is to produce solidarity within a movement, including through creating space for diversity, rather than to authorise credible forms of market competition through a meta-level consensus about technical and procedural standard-setting.

Sarah Lyon illustrates how this more solidaristic dynamic has repeatedly surfaced within the movement. In 2012, for example, fair-trade stakeholders in the United States—united in their opposition to FTUSA’s decision to certify plantation coffee—convened together with the following goals:


to define fair trade and the fair trade movement (what they are and what they are not), organise the North American fair trade movement under a coordinated infrastructure with a common vision, reach agreement on a plan for cooperation and accountability within the movement, and develop a clear external message for the movement.117



What she proceeds to describe, however, was not the production of a unifying definition of fair trade. It was rather efforts to localise fair-trade’s meaning as activists organised in their own places to enact ordinances to govern how cities and towns should buy fair-trade products. These activists engaged numerous kinds of lived dilemmas: for example, how should a municipality prioritise the needs of local producers versus the needs of producers in faraway places? That is, they embraced precisely the kinds of lived dilemmas, as ongoing, deliberative, and ethical exercises, that Hayek thought could be erased through the legal invention of scale-free global trade.118

V. Conclusion

Today, fair-trade actors are again asking how to forge localised social consensuses about ethical markets through negotiations that meld producer and consumer interests. To be sure, small-scale, direct experiments in ‘consumer and producer unity’ never disappeared from the Fair Trade movement.119 For example, since the 1970s, community-supported agricultural schemes have involved producers and consumers deliberating not only about price but also about conditions of production such as how to equitably distribute pre-harvest risk. Today, these efforts have evolved to include global commodities such as community supported coffee schemes, where consumers can pay in advance to receive monthly orders of coffee from a particular farmer member or marketing cooperative.120 Likewise they have also long included direct trading cooperatives that attempt to facilitate ‘people-to-people encounters’ among producers and consumers in different places and circumstances. For example, Alter Trade Japan, which began as a consumer cooperative, continues to arrange:


the trade of Balangon bananas from the Philippines; ‘eco-shrimps’ from extensive shrimp farms in Indonesia; Nam Do Kimchi (pickles) from a Korean farmers; cooperative; organic coffee from Ecuador, Peru, Mexico, Tanzania, Haiti, Rwanda, and East Timor; natural sea salt from the once threatened salt pans of France; organic green beans from Ecuador and Peru; and olive oil from Palestine.121



But even as such experiments have persisted, we think it is telling that today the idea of fair trade is being transformed once again. Transnational agrarian movements now stand alongside labelling schemes and other non-profit and activist networks as arbiters of what constitutes fair markets. These movement actors have rearticulated the horizon of fair trade as a collective effort to build place-based negotiations based on an ethic of what Arturo Escobar calls ‘strong relationality’.122 For example, in 2014 the Civil Society Mechanism of the UN Committee on World Food Security introduced the idea of the territorial market through a collaboration coordinated by members of La Via Campesina and the Network of Farmers Organizations and Agricultural Producers of West Africa (ROPPA) (among other food sovereignty movements).123 Territorial markets are local, regional, or national markets characterised by short supply chains where smallholder producers, traders, consumers, and local authorities negotiate commonly shared rules and where smallholders have greater autonomy in negotiating access and price than they do in mainstream global value chains. In 2021, the UN Special Rapporteur on the Right to Food proposed, in dialogue with social movement leaders, to ‘negotiate a set of principles that describe what a fair territorial market means’, through ‘people-to-people’ deliberations.124

This as yet nascent and (re-)emerging approach to market-making and to fair trade is different from those described above: it shifts its focus away from standard-setters and certifiers and attempts to open up space for producers, laborers, consumers to recognise and negotiate their own interdependence in a particular territory or place. It remains to be seen what new forms of politics these practices might generate, and what kind of social relations they may ultimately produce. But because the products of these markets are not intended to circulate through scale-free global orders, these markets will not find themselves competing by design with other markets for their survival, nor therefore pursuing procedural techniques of evaluation, standardisation, and audit to communicate credibility and organise the competitions among them.

Markets, after all, are about encounters with others for exchange.125 Since its inception, the modern fair-trade movement has endeavoured to build ‘new habits of encounter’ so that people, however possible, can encounter others more directly and ethically.126 The forms and techniques that shape and govern these encounters therefore matter greatly, shaping the amount of negotiation and shared agreement that is necessary to successfully and ethically exchange. These days food sovereignty movement actors are taking up the baton that the fair-trade movement used to wield by asking how they can create forms of exchange that perform diverse social and political as well as economic functions outside of neoliberal governance logics.
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CHAPTER 22

Labour and Labour Law in the Project of International Development

Diamond Ashiagbor and Kerry Rittich

I. Introduction

Labour law lies at the centre of the enterprise of development, informing its projects, preoccupations, and priorities at every turn. As countless declarations, policy statements, reports, and indicators emanating from international trade, finance, development, labour, and human rights institutions confirm, work and its governance play critically important roles in development. What that role should be and how best to further it, however, are contested matters.

The connection between trade, development, and labour standards has long been reflected within labour law as well, international labour law in particular. For example, the Preamble to the Constitution of the International Labour Organization (ILO) of 1919, states that ‘the failure of any nation to adopt humane conditions of labour is an obstacle in the way of other nations which desire to improve the conditions in their own countries’.1 Yet if the ILO Constitution articulates the threat to national labour standards posed by lower standards abroad, article 5 of the ILO Declaration on Fundamental Principles and Rights at work of 1998 expresses the opposite worry, ‘stress[ing] that labour standards should not be used for protectionist trade purposes’ and stating that ‘the comparative advantage of any country should in no way be called into question by this Declaration or its follow up’, a provision deemed necessary to ensure that labour standards were not employed to impede or derail development strategies based upon low-wage labour.2

Above all, labour, labour law, and development converge because work is the context in which people are most likely to directly experience the transformations wrought by processes of economic modernization. In the present as in the past, a focus on the changing opportunities, terms, and conditions of work provides a uniquely revealing window on: the vision of social life embedded within development projects; the preferred routes and institutions by which economic growth is to be pursued; the role of populations in advancing, or impeding, development objectives; and the distribution of gains and losses—material, social, and other—that flow from chosen paths to economic growth.

A focus on labour law as we know it, however, is of limited use when it comes to comprehending these processes and their consequences for workers. As described below, labour law at present is largely a product of the North Atlantic world. Even if that world is best understood now as a conceptual and epistemological rather than purely geographical space,3 labour law has proved to be persistently maladapted to many of the workers and the conundrums of work in the quintessential space of development—the Global South. Labour law’s most foundational concepts and categories often prove to be difficult to operationalise or simply inapposite outside of the industrialised world and those sectors of the developing world that it has incorporated. Because they perform heterogeneous types of work that are embedded in diverse economic relations, workers themselves may engage in forms of organisation and resistance that differ from those typically embraced by trade unions within the industrialised world.4

The peripheral role played by labour law proper within development, however, does not mean that the law of work and questions of labour market governance have been absent from the development agenda. On the contrary, the highly prescriptive reforms to law, policy, and governance through which development institutions seek to promote market-centred economic growth routinely affect work opportunities as well as workers’ income and bargaining power, even when they are not directed at workers themselves. Export-led development generates, or exacerbates, a range of predicaments for workers—which, in turn, generates new regulatory objectives and new forms of work law.

As described below, regulatory reforms and rights recognition have been central to the formalisation of work and labour markets, itself a key development objective. Development institutions have sought to foster greater entrepreneurial activity and ‘empower’ women and the poor by extending the reach of the rule of law.5 Normative pronouncements at international law such as the Trafficking Protocol6 and the ILO’s Declaration on Fundamental Principles and Rights at Work7 which, inter alia, aim to curb forced and child labour, are a direct outgrowth of labour practices within developing countries. A wide range of new governance and ‘soft’ international law instruments and agreements, from the United Nations Global Compact,8 the UN Principles on Business and Human Rights (the ‘Ruggie’ principles),9 and the Bangladesh Accord,10 to myriad industry codes of conduct have emerged, either in whole or in part, in response to characteristic abuses experienced by workers in transnational production.11

It is now well recognised in international law that colonialism’s civilising mission and the modern project of development are deeply entangled and, in some respects, continuous enterprises.12 While exploration of these links remains largely a project for the future, it is already clear that some of the central predicaments experienced by workers and citizens in developing countries have colonial antecedents.

II. Labour and Development in the Post-war Era—Phase One

Labour law played a relatively minor role in the initial post-war phase of development, as any problems or predicaments experienced by workers were, in the first instance, conceived as matters primarily to be addressed through the advance of modernisation. Labour itself, however, was central to this process. The imagined basis of national economic development was import-substitution industrialisation, that is, the indigenous production of goods that were previously imported. As the springboard or source of ‘take-off’ into sustained growth, this industrialisation was expected to catalyse a fundamental transformation of the nature of productive activity within developing states, and by extension, far-reaching changes in the forms and organisation of work.13 Rather than populations primarily engaged in petty commodity trading or subsistence activities such as farming, foraging, or fishing, like their industrialised counterparts before them, developing countries would see rising numbers of workers engaged in waged labour. Indeed, the ILO anticipated this very transformation when it described the large populations of workers outside of waged labour within developing countries in terms such as ‘disguised unemployment’ and underemployment.14 As waged work became general, it was expected not only that workers would see improvements in wages, working conditions, and economic security commensurate with economic and productivity growth: work relations themselves would come to resemble the normative forms of work of the industrialised regions of the Global North. At this point, the familiar problems of work would emerge, to be managed by the extension of labour law as we know it.

III. ‘Labour Law as We Know It’? Labour Law’s Blind Spots and Biases

A central ambition of labour advocates and the ILO has been to extend the established rights and protections of labour law to those workers now outside their reach—many of whom are located in the developing world. This has often proved to be a difficult, and even ill-targeted, task. The reason can be stated relatively simply: there is a distinct misfit between the form of work that lies at labour law’s foundation and the nature and organisation of work in the developing world.

The discipline of labour law is a largely a product of the North Atlantic world of the twentieth century. The characteristic rights and protections that form its corpus grew out of the classic disputes between labour and capital within nationally bounded industrial production. The normative and conceptual anchor around which labour law was built is the ‘standard employment relationship’, populated by a particular subject: the full-time, regular, long-term or lifetime male ‘breadwinner’.

One result of this path of descent is a series of biases concerning the workers and forms of work—male, employment (rather than other forms of work, including those that remain unpaid), industrial, national—that labour law’s norms and categories are equipped to recognise. A correlative is the marginalisation or outright exclusion of other workers and forms of work—a zone occupied by most of the developing world. For two reasons, labour law’s prototypical worker remains a marginal figure across the Global South; indeed, the form of work that labour law primarily seeks to protect, the employment relationship, is itself rare in many contexts. First, most non-industrialised countries have economies and work practices that differ significantly—and sometimes radically—from those imagined as normal, and normative, within labour law. These arrangements are a function of the quite specific histories, geographic contexts, and political conflicts out of which their worlds of production were forged, and the varied cultures and social norms in which work relations are embedded and which they help to construct. Second, labour in the Global South historically played a subordinate, if indispensable, role in the industrialisation of the Global North. As described below, those hierarchical relations continue to manifest within the work relations of transnational supply chains today.

It is worth noting that labour law’s normative model of work is also increasingly inapplicable in the post-industrial, service-dominated economies of the Global North, given the fragmentation or ‘fissuring’ of production and the resulting contractualisation of work relations; increased cross-border economic activity; and reduced state capacity—and willingness—to regulate territorially bounded labour markets. But its distance from the reality of work in developing countries is even greater.

In most developing countries, the majority of workers are self-employed; as employment is normally a threshold or gateway condition for accessing labour law, those workers will thus be excluded from labour law’s rights, benefits, and protections from the outset. The majority are also informal, meaning that they lie beyond the reach of labour law as a matter of law or fact.15 What such workers require in the way of legal and policy interventions—to improve their bargaining position, to exercise some control over the terms under which they work, to protect themselves from economic risk and to advance their financial and social prospects—is the question for labour law, rather than something that can be assumed in advance. For the purpose of addressing this question, labour law’s conventional starting point, the employment relationship, may provide little assistance. It may make sense to begin instead with the conditions under which workers actually labour, for example, the condition of informality.16

Whatever their status, workers in developing countries stand to be powerfully affected, in positive as well as negative ways, by a broad range of economic and social rules, institutions and policies. To the extent that they touch on the organisation of work and affect workers’ economic opportunities, entitlements, security, and rewards, such rules, institutions and policies should, we suggest, be understood as part of the effective law of work of developing countries.

IV. Labour and Development in the Post-war Era—Phase Two

Labour market participation, along with enhanced entrepreneurial activity, remains the projected role for the populations of developing countries, as recent policy reports confirm.17 Indeed, the expansion of waged labour is virtually definitional to development, as economic growth registered by metrics such as gross domestic product (GDP) turns, in part, on the commodification of previously uncommodified resources and productive activities, including labour.18 However, since the 1980s the underlying model of development has itself shifted. Rather than development and industrialisation driven by capital accumulation and dirigiste industrial policies designed to spur the growth of domestic markets, development now is understood to be predicated on export-oriented growth (a form of development, it must be said, that also generates the foreign currency required to service international debt). A focus on exports implies greater production of tradeable commodities rather than goods for domestic consumption, with concomitant shifts in how labour is allocated and organised.

While export markets may generate new forms of work and income-generating opportunities for some, others inevitably find themselves displaced, as the gains from trade are predicated on the substitution of less by relatively more efficient forms of production. For example, local producers and industries may no longer be economically viable once exposed to international competitors who are more cost-efficient, more heavily subsidised, or both. Subsistence workers—those engaged in farming, fishing, foraging, or foresting for household consumption—may see their livelihoods disrupted, as they lose access to land and other resources that are redirected to the generation of cash through more lucrative products and services such as tourism. For example, the introduction or expansion of large agribusinesses producing export commodities such as food crops or flowers may crowd out subsistence crops and displace labour yet, depending on the degree of mechanisation or automation involved, provide relatively few new opportunities for local employment.

Because enhanced trade so often disrupts the fabric and operation of rural economic life, export-led development is routinely associated with significantly increased labour migration, whether that migration takes workers to export processing zones, to urban centres where they often end up labouring in informal markets, or across borders where they seek work opportunities in other jurisdictions.19 In addition, a distinct feminisation of the labour force has been central to export-led development. In the last generation, no country has industrialised without mobilising vast numbers of young women workers for the purposes of factory work, many of whom previously worked outside of waged labour entirely.20

In short, the reallocation of labour and other resources associated with trade-led development routinely roils the economic lives of workers, whether it provides the affected workers new opportunities to generate income or not. Disruptions in the realm of work are inevitable and central, moreover, rather than occasional or peripheral to such development models, as they are intrinsic to the processes through which economic gains are realised.21

The rise of export-oriented, market-centred models of development has occurred, in addition, in tandem with a fundamental transformation in the world of production itself. This is the shift from Fordist to supply chain production, conducted through global networks operating on the basis of flexible, often short-term, contractual arrangements.

It has been recognised since at least the World Social Summit of 1995 that processes associated with globalisation have converged to create a social deficit, one which manifests in part in the form of deteriorating terms and conditions of work.22 At this point, it is beyond dispute that the gains and efficiencies realised through the global (re)allocation of labour resources and jobs have come at the price of a general redistribution of profits as between labour and capital: workers in the aggregate have seen declining returns to their labour while capital holders have enjoyed increasing gains.23 The feminisation of labour has contributed to this process: while the presence of female workers has now been normalised within labour markets virtually everywhere, work itself has become more precarious and undercompensated at the same time, so that the terms and conditions of work in general now reflect those more typically endured by women and other marginalised workers in the past.24

The recalibration of bargaining power between workers and those who purchase their services underlying the declining rewards for labour is not only the result of trade liberalisation and market integration. It has also been catalysed by a host of new information, digital and transportation technologies enabling a shift in the organisation of production itself. More than half of all production now occurs through global value chains;25 as a result, we have moved in large measure from a world of vertically integrated, administratively managed, relatively stable, nationally based enterprises to one in which the prevalent model is ‘networked’ production conducted through supply chains comprised of shifting, contractually linked actors that are located across multiple jurisdictions.26

As various analysts have observed, work relations within supply chains are at once highly differentiated and insecure, with those at the top reaping the lion’s share of the benefits while those further down see progressively diminishing returns. As the World Bank itself notes, mere participation in global value chains is no guarantee that parties will enjoy substantial gains as a result.27 Because contractual relations within supply chains are subject to continual renegotiation in the relentless search for cost efficiencies within competitive markets, there will be losers as well as winners: among the losers are workers, in developing as well as industrialised states, who remain at persistent risk that their terms of work will be undercut or that their jobs will simply migrate to lower-wage jurisdictions. More equivocal is the position of workers and small operators at the end of supply chains who may gain new contracts for work, yet often lack the specialised skills, bargaining power, resources, and institutional support to obtain significant benefits in the course of negotiations. It is primarily here that we find the workers, employed as well as independent, of developing countries. Some of those workers are destined to find themselves not just in poorly paid work but trapped in a variety of coercive, extractive, or simply dangerous work relations which they would never have freely chosen.28

In order to ‘succeed’ within structures which systematically funnel gains upwards while channelling risk downwards, economic actors of all stripes must now strive to deliver products and services with successively higher market value. Given this dynamic and highly competitive environment, development policy is increasingly oriented towards the promotion of strategies to enable states, firms, and workers themselves to ‘move up’ the global value chain.29 Conventional development wisdom now holds that, for workers, success requires the acquisition of the suite of skills necessary to thrive in such an environment,30 a process sometimes described as social upgrading.31 For the World Bank, the governance task to support this ‘success’ is multifold. In the first instance, law and policy must be directed towards the creation of an ‘enabling environment’ for technological innovation, a principal driver of productivity gains, just as it must support an enabling environment for private sector activity in general.32 Continual investments in human capital are needed as well, to support workers to acquire the critical thinking, technical, cognitive, and behavioural skills that will permit them to adapt to rapid change and meet the demands of operating within more technologically demanding workplace contexts.33

Within this system, labour’s advocates register a number of competing concerns. A principal objective is ensuring that those who make strategic decisions and exercise control over the value chain as a whole can be held responsible for the abuses of workers’ rights that routinely occur lower down. A related objective is altering bargaining structures within the value chain itself, to advance the capacity of workers and firms in developing countries to exert more control over the contractual terms and thereby extract more of the accruing economic and other benefits.

Underpinning these objectives are foundational legal changes, to work itself and to the context in which it is performed.

V. From Labour to Law: The Law of Work in Development

Labour’s predicaments in the context of development are intimately connected not only to the enhanced competition workers now face within a liberalised trading order and in the context of significantly decentralised and transnationalised production. Rather, they are rooted in the weak, and degraded, place of labour market institutions and the correlatively privileged place accorded to the private sector and private law rights, the imagined engines of economic growth, within development law and policy. Current norms and practices concerning optimal forms of governance and regulation for development both reflect and directly construct the power of capital, while weakening that of labour at both the individual and collective levels. At the same time, and within this framework, development institutions seek to continually expand the number of women and poor people who are ‘productively’ engaged in labour market work, in the name of economic growth as well as their own welfare.

Both agendas are evident in current governance initiatives, including: labour market flexibility or ‘deregulation’, the formalisation of informal markets, and the legal empowerment of women and the poor. A convenient place to start is with the debate over trade and labour standards.

VI. Trade and Labour Standards

Greater global integration of markets and the transnationalisation of production has put workers formerly protected (and disadvantaged) by national borders into competition with each other.34 Although the increased competition over work has not produced the ‘race to the bottom’ concerning labour standards that was originally feared,35 there is little question that the expanded access to lower-wage labour now enjoyed by transnational firms has placed downwards pressure on the terms and conditions of work, at least in some locales, while contributing to the general difficulty of achieving a ‘better deal’ for workers.

These intertwined processes fuelled calls for trade and labour ‘linkage’—and at the same time engendered resistance to the establishment of international labour standards and workers’ rights. Seeking both to protect existing labour standards and extend their reach, trade unions in the industrialised world early on sought the inclusion of labour standards within the multilateral trade regime; regional trade agreements such as the North American Free Trade Agreement already had a labour side agreement.36 Developing countries, however, were immediately alert to the possibility that labour standards could, and would, be used to preserve jobs in the industrialised world; whatever their stated purpose, in practice they risked undercutting the significant comparative advantage in low-wage labour enjoyed by developing countries. Thus, the Declaration of the first Singapore Ministerial meeting of the newly formed World Trade Organization rejected the use of labour standards for protectionist purposes and remitted the question of international labour standards to the ILO.37

The response was the ILO Declaration on Fundamental Principles and Rights at Work of 1998 recognising four ‘core’ labour rights—freedom of association and the effective right to collective bargaining, freedom from forced labour, freedom from child labour, and freedom from discrimination—while underscoring that labour standards were not to be used for protectionist purposes.38 The core rights articulated in the Declaration are now routinely cited by public and private actors as ‘baseline’ labour standards that both can, and should, be observed everywhere. Further, the common arguments against linking trade and labour standards may, it is argued, have less force if workers’ rights are limited to core or ‘fundamental’ rights such as freedom of association and the prohibition of forced labour.39

In recent years, core labour rights, often supplemented by minimum wage standards and health and safety provisions, have nonetheless become standard elements of regional trade and investment agreements: see for example the recently concluded US–Canada–Mexico Agreement (USMCA, entered into force on 1 July 2020); the Comprehensive and Progressive Trans-Pacific Partnership (CPTPP, 30 December 2018); the Canada–European Union Comprehensive Economic and Trade Agreement (CETA, 21 September 2017; the EU–South Africa Trade, Development and Cooperation Agreement (TDCA, 1 May 2004); the EU–Southern African Development Community Economic Partnership Agreement (EPA, 10 October 2016); the Treaty Establishing the Common Market for Eastern and Southern Africa (COMESA, 8 December 1994) and the Treaty Establishing the East African Community (EAC, 7 July 2000).40 Yet the capacity of such agreements to significantly alter either the bargaining structures in which contracts for work are concluded or the conditions under which work is performed remains in question. Here, the larger regulatory environment of work comes into play.

VII. Labour Market ‘Flexibility’

While labour-focused institutions such as the ILO remain committed to extending the protective net of labour law to workers now inadequately protected or excluded entirely from its reach,41 the preoccupation with constructing—and preserving—an enabling environment for private sector investment has long inclined the Bretton Woods institutions, along with the OECD, to ensure that law and policy does not constrain the efficient (re)allocation of labour resources. Within industrialised states, the promotion of ‘flexible’ labour markets is to be done primarily via the decentralisation of collective bargaining and the loosening of job security provisions, while ensuring that social protection schemes are structured so as to ‘make work pay’.42 For developing countries, the aim has been more direct: to ensure the absence or removal of ‘rigid’ labour standards, an objective typically advanced under the rubric of ‘best practice’ or ‘good governance’ for private sector investment.43 There is a conundrum here: developing countries are counselled to adopt formal legal institutions—in particular the rule of law and protection of private property—so as to ensure the predictable and effective enforcement of ‘background’ rules necessary for capitalist economic growth. Yet they are also required to reject labour market institutions that are standard elements of the legal infrastructure of industrialised economies (such as collective bargaining or national wage determination), which are assumed to have a largely negative impact on growth and economic development.

As trade unions and commentators have observed, it is widely understood that such ‘deregulatory’ norms and policies are at odds with the core rights, values, and interests of labour. Labour economists and legal scholars, for their part, have illustrated how and why the deinstitutionalisation of labour rights and standards, in tandem with the simultaneous diffusion and entrenchment of public and private rights for capital, might fail to advance the goals of more efficient and productive use of labour.44 As former World Bank economist Joseph Stiglitz observed, such policies had already been discredited within economic theory long before they were adopted at the level of development practice.45 Some argue that labour law itself can be a development institution.46 Even aside from social and distributive justice concerns, there are compelling reasons to support such views, given the structural impediments to efficient labour contracting arising from information deficits and the presence of public goods and collective action problems, especially when such ‘market failures’ are combined with the well-known disparities in bargaining power between labour and capital. Resistance to labour market rules and institutions nonetheless remains significant within international financial and economic institutions, with the result that there are competing, and sometimes conflicting, international priorities and agendas when it comes to questions of work and workers’ rights.47

VIII. Formalisation

If the growth of waged labour is intrinsic to economic modernisation, then the formalisation of labour and labour markets can safely be described as axiomatic to market-centred development. Yet it is now clear that informality is not simply an incident of underdevelopment; nor is it destined to diminish or disappear through the modernisation of production and work relations alone. To the contrary, levels of informality have remained relatively stable within developing countries even in the face technological innovation and economic growth,48 and informality remains an entrenched feature—and sometimes a direct product— of the organisation of work within globalised markets.49

For a variety of reasons, informality is nonetheless imagined as a deficit or lack, a condition to be remedied through legal and other interventions.50 Informal work is widely associated with poor terms and conditions of work and economic insecurity; for this reason, the formalisation of work, along with the extension of traditional labour rights and standards to informal workers, has long been an objective of the ILO and it remains one to this day. Beyond ‘bad’ work itself, informal work is associated with low labour productivity. For the Bretton Woods institutions, the problem lies here: as higher productivity drives economic growth, the formalisation of labour is seen as a precondition to development itself.

There are nonetheless competing views as to why informality persists and what to do about it. The traditional view holds that informal work persists in the context of development because of phenomena such as economic dualism, labour market segmentation, and discrimination.51 Under this ‘exclusion’ view, labour market informality should be addressed through the extension of legal entitlements to informal workers, along with the adoption of other policies to address the legal, administrative, and other barriers that informal workers face in participating in formal markets.

Although development finance institutions, too, routinely counsel the formalisation of labour markets, they advance other explanations for the persistence of informality, and, accordingly, place the emphasis on different legal reform strategies. For example, under the alternative ‘exit’ view advanced by the World Bank, informality is largely a function of government failure and institutional flaws, in particular, badly designed labour market institutions and social protection schemes that rational economic actors do not want and, when making choices about how and where to participate in labour markets, opt to avoid by remaining informal.52 The appropriate remedy therefore lies in altering or removing such (in their view) undesirable labour market regulations and social policies.

If part of the development reform agenda is directed at the formalisation of labour markets, then a closely related objective is the formalisation of property rights. There are deep links between the position of labour and the transformation of land use and land policy in developing countries, due in particular to the disruptions to traditional economic activities, outlined above, catalysed by export driven development. These links suggest that land titling and other reforms to land law should be seen as part of the effective ‘law of work’ in the context of development.53

IX. Legal Empowerment for Entrepreneurialism

Development institutions have proposed a number of interlinked, ancillary strategies for expanding the populations engaged in labour markets, while simultaneously addressing the problem of low worker productivity. These strategies rest on the premise that the private sector is the engine of growth, and they position the acquisition of skill and the cultivation of entrepreneurial sensibilities as the route to welfare gains and economic security for the individual. These strategies are linked by a common governance agenda, one in which the formalisation of labour and land markets, rights recognition for those, such as women and the poor, who face legal exclusion or discrimination, financial ‘inclusion’, and a reformed approach to social policy all play central roles.

Since 2002, the World Bank has sought to ‘engender’ development, mainstreaming the goal of gender equality within development policy while simultaneously advancing the case that market-centred development, rather than aggravating gender inequality as women’s rights advocates have argued, constitutes instead a source of opportunity and empowerment for women. Here, the route to gender equality proceeds via enhanced market engagement, a path enabled by equal rights to land and inheritance, guarantees concerning women’s political representation, and protection from domestic and other forms of violence.54

The UNDP, for its part, seeks the ‘legal empowerment’ of the poor, a convergent poverty alleviation agenda that promotes enhanced entrepreneurial activity via the formalisation of land and labour markets, the recognition of ‘business’ rights, and a general extension of the rule of law.55

In lieu of traditional social protection schemes, development institutions now commonly advocate the use of conditional cash transfers to address concerns about social welfare. Linking receipt of state transfers to (women’s) compliance with requirements such as health checks and school attendance for their children, these programmes are designed to induce both public and private investments in the human capital of children so as to increase the future productivity of workers.56 Closely linked to these strategies are policies of financial ‘inclusion’, typically directed at women and the poor, via the extension of banking services57 and the promotion of micro-credit.58

All seek to improve the position of the poor and disadvantaged not via significant redistribution of resources and entitlements but rather through the wealth-generating activities of the affected populations themselves, via greater use of state administrative power to ‘nudge’ or coerce individual and household decisions in the desired direction. None anticipates amendments to the rules and institutions through which that wealth is to be generated, except to the extent that the governing rules and institutions deviate from those that now have normative status within the (liberal) international order. All, we suggest, can be understood as part of the governance of work, as their primary objective is to increase the degree of popular participation in markets while positioning workers to perform their work more skilfully, efficiently, and productively.

X. Labour Law’s Colonial Entanglements

If it is now a truism in international law that the genealogy of modern projects of development begins with European colonialism, labour law’s colonial entanglements still largely remain to be explored. It is nonetheless clear that the position of labour in the Global South now, along with the predicaments faced by many of its workers, is inseparable from long-standing patterns and practices surrounding the sourcing and deployment of labour that were established during the period of colonial extraction and exploitation.

Developing economies, and their labour markets, have long been highly integrated into the global economy; but the terms of that integration have been highly unfavourable. The economic ‘take-off’ into sustained growth and industrialisation which was envisaged for developing states in the post-war era was made impossible, given the ‘unequal exchange’ involving the transfer of surplus value from the global ‘periphery’ to countries in the ‘core’.59 This is because the intercontinental resource flows which fed the Industrial Revolution in Europe continued much as they had in the colonial era, leaving the ‘donor’ countries systematically underdeveloped and their populations impoverished.60

As Walter Rodney observed, ‘underdevelopment’ in Africa stands in direct, and dialectical, relationship to ‘development’ in Europe and America.61 Key to capitalist development and to the amelioration of market society in the Global North has been the circulation of colonial resources—which also played a crucial role in the decommodification of industrialised labour markets in the post-war era.62 It is impossible to understand development patterns today in the absence of an understanding of those patterns established under empire, and later, under colonial empire.63 What is important to foreground, in seeking to understand the place of labour in the development story, is first, that capitalist development—including that at the heart of empires such as the British Empire—has been transnational rather than national since its inception.64 Second, the sourcing and circulation of labour resources, prime among them enslaved and indentured human beings, have been central to building and sustaining capitalism over time,65 including in the process of transformation from informal imperialism into formal colonialism.66

Such forcible extraction of surplus from economies under imperial and then colonial rule took variegated forms historically: accumulation of vast fortunes by plantation owners, shipbuilders, and merchants connected with the slave trade,67 appropriation of land for European settlers or plantations, land rent, tax collection, and coercive recruitment of labour by colonial administrations.68 In other words, the pattern of exchange between the ‘core’ and the ‘periphery’, the extraction of raw commodities from the South, and the commodification of the labour power within colonies made possible the ‘development’ and the redistributive welfare states of the Global North.69

As is the case with others that formed part of the colonial project, norms and practices concerning the use of labour use did not simply disappear with the advent of self-rule in the Global South. As the end of formal colonialism loomed, colonial administrators themselves sought to ensure the persistence of norms and practices that would continue to further imperial aims, for example through education, health, and other policies designed to influence the formation and behaviour of new populations of workers,70 a process sometimes described as ‘informal empire’.71 To what extent those efforts succeeded or failed or, by contrast, produced locally distinct and hybrid forms of work relations, and with what effects, are all questions that are central to comprehending the place of labour in development today.

XI. Labour Law and Development: Future Directions

The nature of work predominant in the Global South requires that the future exploration of the law of work go well beyond the current confines of labour law.

Development institutions along with those devoted to the promotion of labour and human rights all propose to remedy the condition of informality at work—if not necessarily in furtherance of the same objectives. Yet formalisation itself generates no singular or determinate reform agenda; on the contrary, formalisation may take many different forms, with varying consequences for workers. Given their heterogeneous circumstances, informal workers may well express a range of views about ‘what matters’ at work. When it comes to law and policy, their primary interest may lie in promoting—or resisting—reforms to criminal law or property law; in other contexts, social policy or access to land may take centre stage. Informal workers may also resist rather than embrace the proposed ‘transition’ to formal work, especially where the associated burdens, such as licences and taxes, exceed any possible benefits.

As is clear, for example from the history of women’s organising in India, informal workers may organise in support of issues that extend well beyond wages and working conditions: policing, housing conditions, access to credit, voting rights, and political representation may all form part of their concerns.72 But informal workers may occupy highly differentiated positions even in the same industry, such that it is difficult to predict either the manner in which different rule networks, formal and informal, interact or the ensuing bargains that workers strike within them.73 Workers may find that trade and investment agreements pose distinct risks for their livelihoods, while infrastructure investments of various kinds promise new opportunities—but again, the costs and benefits may differ widely among workers. Given their limited incomes and precarious economic circumstances, many informal workers also spend time directly producing goods and services for consumption. The enduring centrality of agriculture and other forms of subsistence work to developing economies, along with labour law’s aspiration to now represent ‘all workers’,74 means that, finally, the law of work must encompass the production of non-market, non-tradeable goods, and services as well. Rather than a single path forward, even a preliminary appraisal of the landscape of work in the Global South reveals that engagement with its problems requires consideration of a wide panoply of rules and policies, along with a nuanced and contextualised assessment of their import and consequences for workers.

Some concerns, as well as a similarly expansive approach to the law of work, may be shared with workers in the industrialised world. But existing approaches to workplace regulation may not be optimal, if they apply at all. Above all, it seems crucial to recall that many of the communities and societies in which development institutions seek to ‘improve’ work have already been the subject of colonial interventions. There can be no question of making labour law and policy on a blank slate; instead, investigation of these interventions and the forms of labour they engendered or encouraged will be integral to the analysis. Here, insights from the literature on racial capitalism provide crucial clues and starting points.

XII. Conclusions: Racial Capitalism and Its Legacies for Labour

In Cedric Robinson’s account, ‘racial capitalism’ explains how race permeates the social structures emergent from capitalism.75 This is perhaps most visible in the role of Atlantic slavery, which can be seen as generative ‘in the construction of a new cultural and political grammar of New World identity’,76 and ‘front and center’ in the spectacular pattern of economic development of both the USA and the UK.77 Recent work by historians of empire, building on Eric Williams’s ground-breaking study of the centrality of slavery in financing British industrial development,78 shows that it is not possible to understand the economic development of either the USA or the UK without appreciating the role of racially organised slavery in providing the initial ‘free’ capital, financial as well as labour, which enabled the extraordinarily successful industrialisation of both economies.79

However, perhaps equally significant is the racial capitalism of colonialism, which took a variety of forms—extractive, export-oriented colonialism, and settler colonialism. Here, a key site of inquiry lies in the shared practices, legal rules, and organisational forms which circulated widely between the metropole and the colonies, particularly in respect of work. Recent scholarship has made clear that there was no ‘clean break’ between unfree and ‘free’ labour, whether on plantations after the abolition of slavery80 or in the capitalist work relations of colonial societies.81 What David Harvey describes as dispossession or ‘accumulation by dispossession’,82 continued even after the formal end of slavery. Understanding what forms that dispossession took in the context of work and how they were justified and structured in law will ultimately take us back to the founding premises and exclusions of both development and labour law.

The other questions, of course, are how racialised and other forms of dispossession at work might continue and where we might locate their sources and drivers now. As we have observed, colonialism and the modern project of development are deeply entangled; to this, it is necessary to add that some of the central predicaments experienced by workers and citizens in developing countries now have colonial antecedents. In addition, dispossession may cumulate over time.83 Placing those antecedents directly into the development picture may disclose important root causes of those predicaments, while yielding fresh insights into the rules and institutions through which processes of accumulation and dispossession have occurred. That exercise, in turn, may trouble the assumption that workers themselves come without histories, and are therefore appropriately subject to a uniform set of ‘improving’ development policies and strategies.

Because of the distinction between industrialised and developing countries that is foundational to the enterprise itself, historically missing from the development story has been an exploration of the role of race and racial capitalism in the initial construction of markets of the Global North, in the transition from feudalism, and latterly, in the construction of liberalised trade regimes, post-war welfare states and labour law regimes. Workers themselves, however, often traverse these geographic regions and development categories. Although labour migration has long been a significant aspect of European economies,84 with non-white colonial subjects migrating in significant numbers to work in the metropole, institutions of social or industrial citizenship in receiving states were far from being inclusive of racialised others. Yet how race and colonialism have marked labour law and social policy in the North, both in their presence and in their absence, are questions that still remain to be explored.
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CHAPTER 23

Women and the Family in International Law and Development

Doris Buss

I. Introduction

In 2019, as part of ongoing research on gendered livelihoods in gold artisanal and small-scale mining (ASM) in sub-Saharan Africa, I was introduced to Esther (a pseudonym) through some colleagues at a Canadian development organisation. Below is an extract from my field notes about my discussions with Esther who works processing gold bearing ore in the Matanda mine site, in western Kenya where we carried out the research:


In fluid English [a rare linguistic skill for women in this site where most speak only Dholuo and perhaps some Kiswahili], Esther carefully walks us through how gold is extracted from the ore. Her description is detailed and clear. She is very articulate. Esther observes that many women work at this site, most doing processing work. She then pauses and adds: ‘[y]ou can see the difference between women who are on their own and women who are with men. You can see it in the houses. Just look at the hillside opposite.’ We look up and scan the hillside facing us across the river. ‘See that one there’, she says, pointing to a good-sized house, with a new, red ceramic-tiled roof. ‘That is owned by a woman who owns a [gold mine] shaft through her husband’s land. If you see a house that is just made of mud bricks, that is owned by a woman who does not have a man.’ Later, Esther takes us to visit her house. It is made of mud bricks. Esther’s husband has been diagnosed with silicosis and can no longer work as a miner. The money Esther earns from processing gold is used to feed her husband and two children, and pay for school fees. ‘I am like a widow’, she says, meaning she has, in effect, no husband.



Esther’s astute observations point to the importance of conjugal relations in structuring women’s livelihood activities in this hard rock gold mine site. Many of the women we met over the five years of visiting this site1 described themselves as widows. They explained they were doing mining work, mostly in roles similar to Esther’s—crushing, drying, and then processing gold ore—to earn money to support multiple dependants, including children and grandchildren.2 As Esther notes, however, women at this site are heterogeneous, with some women also doing activities that earn them a better livelihood; shop owners, owners of mining equipment or installations, or even shaft owners. Some of these women are also widowed or without a husband, but this is rare. As Esther’s observations underscore, most of the women who are doing well financially are married, and/or have access to land or other assets because of marriage (or perhaps marriage-like unions). Marriage is an important differentiator.

Our meeting with Esther starts this chapter because it points to two important dynamics that are essential for any overview of ‘women and the family’ within law and development initiatives; marriage is not just a conjugal relation, but also an economic one. And women are active economic actors, whose work is often in the ‘informal’ arena, outside of formal state law.3

Marriage, the family, women, and their sexuality have long been preoccupations of Western development initiatives, even those not overtly directed at either ‘women’ or conjugality.4 My objective in this chapter is to provide an overview, necessarily incomplete, of the imbrication of ‘women and the family’ and law reform within development thinking. The assumed context is the varied, multiscalar initiatives to affect ‘development’ in the Global South, primarily by donor governments (usually from the Global North, such as Canada, the United States, Europe), multilateral agencies (like the World Bank), or charitable or ‘private’ actors (like the Ford or Gates Foundations). These initiatives are an assemblage5 of different techniques, actors, and intentions, including funding envelopes, loans, policy statements and aspirations, statistical benchmarking, as well as specific interventions. Scale is also important, as proclaimed development initiatives often come from donor governments or thinkers based in the Global North but unfold within specific contexts that include national and provincial state authorities, as well as non-state actors like civil society organisations, private consultancies, and corporations.

As an assemblage, international development resists easy categorisation. Interventions can be given developmental justifications even when not termed ‘development’ or implemented by ‘development’ actors. Even interventions explicitly described as ‘developmental’ can be varied in intention and effect. This is also true for law and development. Legal change can be promoted to achieve certain development outcomes within an array of projects, not just those labelled ‘law and development’. Similarly, women and family, are often directly and indirectly impacted by development interventions even when these are not listed as official project objectives.6

A final layer of complexity is that development programmes and interventions are rarely, if ever, coherent in design, application, or effect.7 Rather than emerging fully formed from a single source, many development interventions—or ‘improvement schemes’ to use Tanya Murray Li’s phrase—are formed through an assemblage of objectives, knowledges, techniques, and cultures.8 Development ideas and interventions also generate a range of intended and unintended effects, and give rise to translations and contestations. It would be a mistake to treat development programmes as necessarily and/or consistently hinged to hegemonic ideologies or governing rationalities such as neoliberalism. Law reform agendas also need to be approached with caution. It can be easy to dismiss projects to reform formal state law, including those seeking to advance gender and sexual rights, as simplistic, utopian, or imprinted with enduring colonial power, though these factors may be in play. Feminist activists in a range of countries in the Global South and North engage in law reform advocacy, aiming to transform inequality including as part of decolonial struggle.9 Law reform as a strategy of ‘improvement’ can be complex, unruly, with varied, sometimes unanticipated effects. Scholars like Li and Ferguson argue that development projects should be viewed as enactments of power, with the task of scholars to ‘think both about them and with them, hoping thereby to gain a better understanding of both the political possibilities and the dangers of the present moment’.10

To navigate a path through this complexity, my objective in this overview chapter is to trace dominant thinking, rather than actual law reform programmes, on women and family as subjects and objects of intervention in the name of development. My comments are not limited to ‘law and development’. Rather, my intent is to flag the centrality of family and gender to development thinking (section III) which is foundational to how law reform emerges (or doesn’t) as a development strategy. In the fourth section, I consider gender and law within development thinking in the post ‘Washington consensus’ period. I chart the rise of law reform as a strategy for both feminist activists and development thinkers, tracing how transformative conceptions of women’s empowerment are narrowed to economic empowerment understood in terms of access to paid employment. I conclude the chapter by returning to Esther and exploring what her story reveals about law reform and gender in the extractives sector, as one arena targeted for ‘improvement’.

I begin, however, with the importance of family and women to the project of empire which, as many scholars have noted,11 continues to be imbricated in contemporary configurations of international development.

II. Women, Family, and Empire

Women and sexuality were woven into and occupied a constitutive role within the imperial imaginary. Anne McClintock12 argues that both women and the metaphor of the family played important roles in orienting masculine rule in colony and metropole. In the 19th century, and with the ‘advent of social Darwinism’, she writes, ‘the welter of distinctions of race, class and gender were gathered into a single narrative … the image of the Family of Man.’13 McClintock traces how European rule (and violence) was naturalised through the projection of the family as a foundational structure through which history—as evolution—was narrated. The imagery of the family of men signified the inevitable progression to rule by the white European male patriarch over the lesser members of the human family, that were themselves arrayed hierarchically by race, gender, and class. ‘Imperial intervention could thus be figured as a linear, nonrevolutionary progression that naturally contained hierarchy within unity; paternal fathers ruling benignly over immature children. The trope of the organic family became invaluable in its capacity to give state and imperial intervention the alibi of nature’.14

The family-as-metaphor thus provided an organising logic within which to rationalise the dominance of colonial rule, while also rendering timeless (and beyond question) the ‘institution’ of the patriarchal, heterosexual family.15 Modes of rule by British and French colonial authorities also worked to entrench the family-as-institution. Various scholars, more numerous that I can review here, have demonstrated that marriage practices were often the target of specific colonial legal interventions. Margot Lovett,16 for example, traces how British colonial administration in east, central, and southern Africa relied on kinship structures, and marriage regulation to exert indirect control over women’s movements and economic activities. The establishment of customary marriages, creation of native courts with jurisdiction over matrimonial cases, and requirements for marital registration were used to encourage ‘stability’ in marriages, to prevent women from moving from rural to urban areas in search of economic opportunities, for example, and ‘to bind women more strongly to their marriages’.17

Other scholars have noted how different colonial administrations in sub-Saharan Africa, while adopting an ostensible non-interventionist approach to family, religious, or customary legal matters,18 introduced laws regulating conjugal unions, often in the name of protecting women. In the case of Mali, Brenda Kombo writes, French colonial administrators ‘enacted legislation with the specific aim of modifying customary practices to help women’, that included establishing a minimum age for marriage and requirements for consent to marriage.19 These legal interventions were justified as necessary to conform to the ‘principles of French civilisation’.20 Hence, while ostensibly aimed at ‘helping’ women, the legal interventions were often predicated on racialised and gendered representations of the uncivilised native, which helped to justify the ‘civilising force’ of colonialism.

Similar patterns can be found in east Africa under British colonial rule. Sylvia Tamale explores how ‘traditional marriages’ in Uganda were subjected to a ‘repugnancy’ test by British colonists to ensure they conformed to ‘civilised’ standards. Marriage practices that included elopement were characterised by colonial administrators as abduction and hence as violating the standards of civilisation. Tamale notes that the practices of elopement that colonial rulers found abhorrent could equally be explained as strategic negotiation of changing economic and authority systems.21 Bridewealth, the exchange of ‘goods (grain, livestock, and cash) and services’ from the husband’s family to the bride’s, in return for ‘the rights to the bride’s labor’ including domestic and reproductive work,22 was deemed by colonial administrators as ‘wife purchase’.23 This characterisation misunderstood the importance of bride wealth as ‘a strategic investment that built and maintained webs of kindship and organised and controlled labor’.24 Tamale points to the irony that these concerns about ‘wife purchase’ and ‘abduction’ were expressed at the same time that ‘English common law in fact regarded wives as subservient chattels to their husbands’.25

Concerns about marriage—and child marriage in particular—were found in a range of colonial contexts, and not just by colonial administrators, but also ‘missionary societies, activist groups in the metropole, and the liberal press’, resulting in targeted legal enactments to prohibit offending marriage practices.26 Laws enacted during the colonial era remained in effect and or shaped (and become entangled within) post-independence legal enactments.27 Colonial concerns about marriage and the exploitation of African and Indian women and girls have also continued to influence international law and policy. The United Nations and the United Nations Children’s Fund (UNICEF) for example, took up ‘child marriage’ as a human rights issue,28 while contemporary international human rights developments on women’s rights have unfolded in relation to a distinctly racialised set of concerns and constructs of the idealised, usually brown, ‘victim subject’.29

III. The Family and Household as Objects of Development

If colonial rule had differential impacts on women and men, the same is true of ‘development’ interventions that unfolded following independence in many countries in the Global South. Most accounts of gender, women, and the family in the development studies field start with Esther Boserup and her important 1970 book Woman and Economic Development. Boserup is seen as instigating a range of critical insights about how development interventions assumed a gendered division of labour along the lines of idealised Western family forms with men doing ‘productive’ labour, and women largely confined to the domestic (read: unproductive) sphere. Boserup and others demonstrated, among other things, that women were active in a range of economically important relations including those linked to their roles within the family. Development interventions that were predicated on male breadwinner models of the family,30 had a deleterious impact on women’s status, and economic relations in areas where development interventions unfolded. Women’s economic activities were overlooked and discounted, with women’s access to economic opportunities and assets, like land, negatively affected.31

Boserup’s work was profoundly influential, but in subsequent feminist accounts of the development studies field, she is often grouped as part of the ‘first’ epoch of analyses, referred to as the women in development (WID) phase. Boserup and other WID-type studies or interventions are described as constrained by their presumed liberal attachments to ‘inclusion within’ existing structures that are themselves predicated on Western cultural norms and the rational economic man of classical economics.32 These critiques of WID, in most overviews, are then seen as leading to ‘gender and development’ or ‘GAD’ approaches that urged attention to the social relations in which women’s lives are structured, and in which development interventions are designed and implemented. This meant considering women’s reproductive work in the family (child rearing, household work, food production), their roles as ‘secondary income earners’, and, then, a third role as community managers.33 Studies that examined women’s double or ‘triple burden’ found that development interventions aimed at increasing women’s economic and political activities without attending to their unpaid domestic labour, merely served to increase ‘women’s overall work burden’.34

Like any typology, WID and GAD provide useful conceptual scaffolds for understanding different debates and terminology used in relation to ‘women and family’, as well as introducing development projects as processes and cultures in which ideas gain dominance and lose favour. But, as Kate Bedford notes,35 tracing feminist engagement in terms of WID and GAD is also limiting. It erases the nuance of feminist research that falls outside these categories, while also reproducing linear accounts of feminist scholarship as evolving progressively over successive decades. Bedford examines early feminist scholarship on development in terms of their views on law reform. She finds a much more critical account of legal change among feminist development scholars that does not line up easily with their location within ‘WID or ‘GAD’ categories. Some of the early feminist development scholars, she demonstrates, ‘tended to share an interest in law’s role as a key cause of women’s dispossession and inequality’, showing ‘relatively little enthusiasm for law reform as solution’.36

Bedford’s analysis points to the importance of feminist scholarly work, whether categorised as WID, GAD, or something else, in conceptualising the family, sexuality, and household as economic and governance sites enmeshed in gendered relations and meaning systems. These insights must be grasped as foundational to understand how law is taken up (or not) within development interventions. In a body of research too vast to do justice to here, feminist scholars centred attention on labour and gender relations within the household, a move with significant epistemological implications. The tasks of feeding, clothing, giving birth to and raising children, so often done entirely or disproportionately by female household members, is placed at the centre of analysis of social, political, and economic relations. Social reproduction—‘human biological reproduction, the production of the labouring population, and the reproduction of the social relations, community or society as a whole’37—is both essential to, and interlinked with other economic processes. As Kerry Rittich explains:


[t]his means, of course, that what goes on in the market—for example, where women and men possess opportunities to work or transact in the market and what those opportunities look like—may change the structure of negotiations between husbands and wives, produce different investments in the health, fate, and even the presence of children, and alter relations in myriad other ways.38



The recognition that women’s roles in the household—as ‘hewers of cake, and drawers of tea’, to use Winifred Mitchell’s phrase39—was woven into and essential to capitalist (and non-capitalist) economic relations,40 challenged the orthodoxy about what constituted ‘economic’ relations and where they were found. It also challenged dominant views of the family as an ‘altruistic space of harmonious distribution’.41 Feminist scholars of development and political economy drew on these important observations, researching the ‘gendered norms of kinship’ that ‘prop up’ the family and the household,42 and how women strategically negotiate ‘patriarchal bargains’, understood as ‘scripts that define, limit and inflect [women’s] market and domestic options’.43 The household was both an important part of various economic relations, and a complex site, with significant intra-household inequalities.44

The importance of the family and the household as sites of economic and social relations was not just highlighted by feminist scholars, but is also reflected, at least in part, in the programming work of development funders. Runhild Lund,45 in her brief history of gender in the Norwegian development agency (NORAD), notes that the household was seen by that funder as:


the smallest decision-making body, which divides familial and communal tasks according to custom by gender and age. It also provides the starting point from which to explain and solve conflicting human behaviour (as an arena of female subordination), gender-based division of labour, sexual relations, control over income and property, inheritance rights, children’s education, and women’s participation in civil and political affairs.



This focus on the family and household by some development funders (and some researchers), however has tended to fit with an instrumentalist approach in which strengthening women’s position within the family is justified in terms of leading to greater market efficiency.46 In this reasoning, women should be ‘liberated’ from the burden of unequal care work in the household, and given improved access to land titles,47 or to paid employment free from discrimination so that developing countries can benefit from women’s productive (but untapped) economic potential. Underpinning this approach, argues Andrea Cornwall, Elizabeth Harrison, and Ann Whitehead are ‘resonant ideas’ about women from the Global South. ‘Women’, they write, ‘often appear in narratives of gender and development policy as both heroines and victims: heroic in their capacities for struggle, in the stead-fastness with which they carry the burdens of gender disadvantage and in their exercise of autonomy; victims as those with curtailed choices, a triple work burden and on the receiving end of male oppression and violence’.48 These stock characterisations—of women as better farmers, savers, or investors in children’s education—provide coherence to development interventions predicated on the economic inefficiency of gender inequality.49

Law reform, as I discuss in the next section, lends itself to this understanding of women as potential economic engines who need to be released from their familial and ‘cultural’ burdens in order to actualise their economic potential. The turn to law reform in development initiatives is often described as unfolding in waves, reflecting changing, dominant ideas circulating within the World Bank and other development funders.50 But law reform, as a means to foster development and gender equality, also needs to be placed in relation to other transnational development, such as feminist activism in transnational sites, the expansion and legalisation of human rights, and the growing recognition of the importance of informal economic spheres.

IV. Law Reform and Gender Equality in Development

The 1990s and the first two decades of the 2000s saw a gradual and sometimes hard-won uptake of ‘gender’ considerations by international development and policy actors. Perhaps the most notable for my purposes here was the World Bank. Kate Bedford notes that from 1995 to 2001 the Bank doubled the proportion of its projects that included ‘some consideration of gender issues in their design’.51 Bedford links this uptake of gender to the ‘post Washington consensus’ thinking advocated by some officials at the Bank (and elsewhere) during this time. Three resonant features of this consensus were: an understanding of development as a balance between ‘structural, financial, macroeconomic, social and human aspects’;52 the importance of inclusion and equity considerations; and the embrace of institutions, understood as ‘rules—formal and informal—structuring the action of individuals and organisations’ as the ‘missing link in development’.53

Rittich explains that some of this interest in the ‘social’ determinants of development within donor thinking resulted from the influence of Amartya Sen’s book Development as Freedom54 which characterised development as ‘not simply economic growth but a broader set of human freedoms and the capacity to realise them’.55 Also important were UN-hosted conferences in the 1980s and throughout the 1990s, that sought to agree key concepts, directions, and commitments by nation states and international institutions on various complex issues; women, the environment, human rights, for example. These conferences were often dynamic, even creative spaces that catalysed networks of actors, with effects that often reached far beyond what the conference organisers may have intended. Collectively, they helped propel gender, women, development, and human rights to greater visibility (if not always centrality) in international law and policy, and development interventions.

The 1985 Nairobi conference on women, for example, gave rise to regional ‘women, law and development associations’;56 the Asia Pacific Forum on Women, Law and Development, the Latin American Committee of the Defence of Women’s Rights, and Women in Law and Development in Africa (WiLDAF). WiLDAF’s work included education and awareness raising for women about their legal rights, but also mobilising ‘lawyers, activists, and others to lobby their government for legal reforms’57 on a range of issues including family, inheritance, and land. Florence Butegwa, a regional coordinator for WiLDAF, explained in an interview with Dorothy Hodgson the power of rights language:


Previously … you were begging. … The state [was] some benevolent entity that you [were] trying to please, do this. But now the language and politics are different. You are saying they are obliged, they have ratified these things and they have agreed to be bound, so do whatever you say you are going to do.58



The Beijing conference—the Fourth World Conference on Women (FWCW)—built on and extended this momentum. The Beijing process included regional preparatory meetings as well as a parallel conference for activists, serving to bring even more momentum to human rights for women as a key frame for gender equality demands, providing a language for activism used by the growing network of women’s organisations and some development agencies.59 While ‘women’s rights as human rights’ encountered resistance, including from a coalition of conservative religious organisations who formalised their international activism in part because of the Beijing conference,60 it had an important influence on feminist activism and law reform as a strategy embraced by women’s organisations. For example, an Albania feminist activist describes the effects of FWCW this way:


For Albania, [the Beijing Platform for Action] became the basis of nearly every initiative that government institutions or NGOs undertook afterwards to advance gender equality and women’s rights. Everything: the gender equality law, changes to electoral laws to introduce quotas, laws on domestic violence, national strategies on gender equality and national action plans to end violence against women and girls, as well as increasing services for women survivors of violence. These were all inspired by Beijing, they were all made possible by Beijing.61



The Beijing conference was catalytic for feminist advocacy and thinking on gender. But the gains made in and through the Beijing process have not translated evenly into firm commitments for gender equality. For example, Srilatha Batliwala traces the emergence of ‘empowerment’, as a key feminist concept to the Beijing process.62 For feminists, she argues, women’s empowerment offered a way to conceptualise the transformational social, political, and economic change of ‘not only patriarchy, but also the mediating structures of class, race, ethnicity … which determined the nature of women’s position and condition in developing societies’.63 But, as she explores, women’s empowerment when taken up in development thinking and projects was mobilised in ways that buttressed limited interventions aimed at increasing women’s economic participation within unrestructured, exploitative economic relations. Elisabeth Prügl argues that in some contexts ‘gender empowerment is reformulated to a micro-level operation of giving women access to assets and opportunities … [so] that women will perform just like the standard rational economic actor in the market’.64

The uneven uptake of ‘empowerment’ can be read as one example of a larger problem with the translation of activist demands into programmatic responses focused on strengthening the market. Sydney Calkin, for one, argues that the mainstreaming of gender considerations, including the language of empowerment, has translated into projects aimed at liberating women’s ‘human capital’; ‘ “unleashing” of dormant female entrepreneurship’.65 The ‘smart economics’ or ‘business case’ for gender equality, Calkin and others argue, is concerning for the ways in which it aligns with a ‘neoliberal social imaginary’ embedding ‘market logics into the everyday calculation of who we are and how we should live our lives’.66 Women’s economic empowerment interventions can reflect this market fundamentalism in which the ‘Woman Entrepreneur’ is assumed to be at her best when separate from the encumbrances of family and home.

Law reform has been embraced by development funders as an important means to empower women and their economic participation, reflecting a liberal ethos of securing inclusion within structures like law to achieve equality of opportunity. The World Bank’s Women, Business and the Law (WBL) database is one such example.67 Since 2010, the database and annual reports have tracked the presence of laws in 190 ‘economies’ that are seen as impeding women’s access to economic opportunities. The underlying assumption is that legal restrictions on women’s ability to enter into and thrive within the labour market have a negative impact not just on gender equality but on development more broadly. Eight indicators are identified as relevant to the ‘life cycle of a working woman’: mobility, workplace, pay, marriage, parenthood, entrepreneurship, assets, and pension.68 State laws are then monitored annually on these eight indicators, with annual reports tracking changes in state laws; the addition of new laws that, for example, outlaw discrimination in the workplace, or the repeal of laws that prevent women from having a bank account. Research is then compiled (and encouraged) examining the correlation between improved WBL scores (i.e. changes to laws in the eight indicators) and ‘positive’ economic outcomes on, for example, how legally sanctioned gender discrimination ‘affects women’s economic opportunity’.69 The 2020 Report notes, as one example, that research shows that ‘removing barriers that restrict the ability of women to move freely, sign contracts, work outside the home, or manage assets has been associated with a more abundant female labor supply’.70

The WBL is a complex intervention in advancing women’s equality within the development process that I cannot examine fully here. But there is one overarching limitation that is important to highlight. The Bank is very clear that the index is premised on a hypothetical woman who resides in the ‘main business city of her economy’ and is ‘employed in the formal sector’.71 The majority of women and men in the Global South work in the informal sector. On the African continent, for example, nearly 90% of working women are in the informal sector, as are nearly 83% of men.72 Improving the legal frameworks that pertain to women in large economic centres working in the formal labour force, while important, will have little implication for the majority of the world’s women, like Esther whose keen insights on gender and economic activities began this chapter.

The Bank’s focus on formalising legal equality and on the formal labour market is consistent with its long-standing efforts to formalise informal sectors—bringing them within formal legal and economic structures—as a pathway to development. Formalising agriculture and pushing for formal land titling, Celestine Nyamu-Musembi argues, had a long but spotty track record with the Bank and earlier still under colonial rule.73 Hernando de Soto’s book74 ‘breathed life into previously discredited theories on land rights, land tenure reform and efficiency’,75 arguing that land titling provided a means to reduce poverty by allowing the poor to capitalise on their ‘informal’ property assets. Formalising agriculture and land titling was back on the agenda, endorsed by a range of development funders like the Bank but also some human rights activists who see formal property rights as a means to ‘legally-empower marginalised ethnic groups and indigenous peoples at risk of territorial encroachment and dispossession’.76

This is true too for the mining sector, which is now the focus of a multiscalar, transnational effort to formalise ASM.77 In the final, concluding section, I return to Esther, whose livelihood in an informal gold mine site offers some suggestive insights into the limits ‘legal empowerment’ for women, like her.

V. Conclusion: on Formalising Esther

As I write this chapter in early 2021, the Covid-19 pandemic continues, keeping most of the affluent Global North, and some parts of the Global South, under various forms of lockdown. These lockdowns have revealed the fault lines in economic sectors that rely on the (underpaid, or unpaid) caring labour of women, and racialised women and men, in particular. In this period of paralysis, I have lost touched with Esther, who doesn’t own a smart phone that would allow me to send her a WhatsApp message. My efforts to contact her through Kenyan colleagues have also been unsuccessful. Her phone number is no longer in use.

Esther’s mining work, with which I began, highlights some of the themes touched on in this chapter and in the broader field of development studies. With a disabled husband, Esther’s mining earnings are the family’s primary source of income covering food and school fees. They have access to land through Esther’s husband, providing them with housing and a small ‘shamba’ (field for agriculture). But without a working husband, Esther cannot accrue enough capital to invest in improving her livelihood options, a problem facing many of the women in the site without male family members. But even with capital, Esther’s mining opportunities are delimited by gendered norms that constrain her access to land, certain mining roles such as digging for ore, and knowledge networks.78 Esther, like many of the women we spoke with during our visits to this site, turned to mining because there were no alternatives and because it was accessible to her.

Kenya performs reasonably well in the WBL,79 having enacted various law reforms aimed at gender equality.80 It also has a dynamic feminist advocacy network of organisations like FIDA-Kenya and GROOTS-Kenya that work to strengthening women’s rights.81 But what is likely to affect Esther’s work the most in this informal sector are the transnational efforts underway to ‘improve’ the regulation of artisanal and small-scale mining through formalisation.82 In its latest guise, the push for formalising ASM (which was tried in some sub-Saharan countries in the 1990s)83 is rationalised as protecting and improving livelihoods of women and men, primarily by allocating mining rights (through licences) and organising them into associations or cooperatives. The fact that many women—who comprise at least 30% of the tens of millions of people who informally mine on the continent—rely on ASM for their livelihoods is often highlighted as yet another reason to formalise this sector in the name of development; because it is an important source of livelihoods for women but could be ‘tapped’ for improvements.

But most research on formalisation in ASM suggests that formalisation disproportionately benefits male, propertied elites, who have the money, education, and networks needed to secure a mining licence.84 Esther, with her language skills and her connections to northern-based scholars and development projects, has some of these assets, but she lacks others. With her family care responsibilities, Esther has less time to devote to acquiring a licence and less money to fund the process. As I reflect on her lack of a smart phone, and the difficulty in contacting her, I wonder how Esther would be able to access a mining licence? In the push to formalise ASM, women like Esther are not well positioned to benefit, and likely will be excluded from the process altogether.

Esther is thus paradoxically at the heart of, yet excluded from, law reform efforts underway in the name of development. Efforts, like that of the World Bank and its ‘Women, Business and Law’ database, to improve women’s access to the formal labour market, are of little use for Esther, whose most lucrative, available livelihood is in the informal sector. Efforts to formalise ASM, even when touted as benefitting women like Esther, are more likely to exclude her, or render her livelihood less viable.

Esther embodies the tensions in law reform in the name of development. As feminist legal scholars have long noted, law is not a neutral instrument that can be easily used in the service of social justice.85 Laws are enacted and applied within highly unequal, ideological contexts. This does not mean that law reform invariably works against gender equality, nor does it mean that law reform in the service of gender equality should be abandoned. It does, however, underscore the need to examine how both ‘law’ and ‘reform’ are imagined and celebrated, to consider the enactments of power that are made possible, or resisted, when law is joined to the project of development.
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CHAPTER 24

Gender and Sexuality in International Law and Development

Gina Heathcote and Olivia Lwabukuna

I. Introduction

In this chapter, we examine how knowledge on gender and sexuality is ingrained and assumed, invisibilised while at other times rendered hypervisible, across the intertwined projects of international law and development. We argue that the progressions of transnational feminist knowledge, as spaces for developing the study of gender and sexuality, across locales, through regions, and from the global to the local, present significant intellectual nodes for the field(s) of international law and development. At the same time, the interrogation of contemporary lawmaking in development agendas offers important feedback to inform future approaches to gender and sexuality.

We have shaped the chapter through the consideration of a series of overarching themes and followed these with an assertion of local knowledge and meanings that demonstrate the complexity and diversity of transnational knowledge frames. Our themes respond to our inquiry into the meanings of gender and sexuality within international law and development discourse to consider the rise of gender expertise, the imposition of gender through metrics and indicators, and the role of institutional approaches to gender as repackaging and shaping feminist knowledge bluntly, often obfuscating any inequalities and discrimination it is concerned with. We use the study of local legal encounters around access to land in Tanzania to disrupt assumptions about the framing of legal knowledge and to demonstrate how diverse transnational feminisms simultaneously inform—and are distinct from—global constructions of gender and sexuality within international law and development. In our case study, we examine gender law reform to promote women’s access to land in Tanzania to demonstrate how global perceptions of gender and sexuality are often assumed to operate in very specific ways and often in a manner that ignores local legal possibilities. Simultaneously, law reform from above displaces any capture of local experiences of gender and sexuality. At the same time, we are mindful of a simple binarisation of the local and the global and use the chapter to explore how the construction of gender and sexuality within development discourse is co-constitutive of both local and global frames as well as the interplay between them.

In section II, we interrogate the notions of ‘international law and development’, ‘gender’, and ‘sexuality’. This provides a means to introduce transnational feminisms as a space of knowledge production that is both crucial to international law and development and as a space often rendered local, practical, and responsive rather than global, knowledge-forming, and innovative. In section III, we use transnational feminist methodologies to interrogate three issues from global praxis in the field of international law and development: expertise, indicators, and institutions. This is juxtaposed, in section IV, with transnational feminist approaches to gender and sexuality.

II. Terminologies and Methodologies

International law and development are two discourses of the post-war period which contradict and complement each other in purpose. That purpose was to front and frame more equal and more progressive relations among and between nations, and as far as development is concerned, for Southern countries to follow similar paths and progress, civilise, or modernise as their Northern counterparts. Whether that purpose is attainable, realistic, rational, and honest remains doubtful.1 International law’s role in underpinning exploitation while being simultaneously shaped by it, its Othering of the Global South, and even justifying that process, sits very uncomfortably with the idea of framing and supporting progress for the Global South.2

Development discourse is also Eurocentric, emphasising ‘civilisational’ and reductionist approaches to Global South issues. Consequently, development discourse is often fixated on social engineering the ‘assistance’ and outcomes as opposed to comprehending these developing regions.3 In fact, some would argue that development discourse presents another language or an extension for ‘Othering’; scaffolding exclusionary and brutal practices that exploit the Global South, albeit in a ‘saviour rather than subject’ framing, or as ‘apologetic concerns’. These concerns are well established in critical scholarship on both international law and international development: for more effective and relevant outcomes states from the Global North must refrain from policies that inhibit development in the Global South and people of the Global South must be involved in framing and advocating their own path.4 McAuslan, among others, describes this description:


Development is about expanding political as well as economic freedoms and should be people-centered … The state and the law should not be a vehicle of domination either in the national or in the international sphere. It should enable and facilitate people-centered development. Such an approach to development and law—international and national—is incompatible with colonialism; or with rule-of-law programs which seek to focus solely on investor-friendly legal systems; or with ‘the restructuring of the legal functions of the state [which] serves to aggravate existing inequalities and social exclusion’ and ‘reflect the more general features and effects of the neo-liberal state.5



Within these debates transnational feminisms also engage methodologies for people-centred development. Transnational feminisms challenge state structures and law that perpetuates inequalities which affirm the status quo, and which fail to recognise intersectional harms that reinscribe political and legal norms while serving global elites who mobilise patriarchal frames in the service of both state and capital at the expense of the everyday. However, the contributions of transnational feminisms are grounded in understandings of gender and sexuality that are distinct from other critical engagements, thus developing a distinct account of the way power operates and reinscribes itself.6

A. What Is Gender?

Gender is always a contested space in international law and development—and well beyond these spaces.7 Nevertheless, gender is often deployed in both law and policy documents without definition or as part of a longer phrase (gender equality, gender perspective, gender analysis) that is assumed to be a self-evident and settled concept. For example, Sustainable Development Goal (SDG) 5 focuses on gender equality—a terminology that also frames the approach of the United Nations Beijing +25 High-Level meeting of the General Assembly.8 This is also the vague language of ‘gender parity’, ‘empowerment of women and girls’, ‘gender gap’, and ‘gender-responsive implementation’.9 However, the term ‘gender’, in each of these iterations and throughout both documents, remains undefined and is used interchangeably, in the SDGs and its connected reports, with women. This binarised framing of gender as uncontested and as, ultimately, shorthand for women quickly leads towards gender projects that prioritise counting women.10 That is, counting the harms women encounter, counting the number of women in institutions and decision-making bodies, counting and documenting women’s access to the labour force, and counting women’s contributions as change-makers or, as we discuss in our case study below, counting women’s access to land ownership. For Ahmed, that which can be ‘ticked, measured, distributed and shared’ becomes the project rather than any shift to challenge, change, or transform institutions.11

In contrast to the assumption that gender equals women, gender is understood within feminist scholarship ‘as an embedded power structure (i.e., socially constituted relations between men and women) in global governance—such that gender perspectives are not something to be added, but rather to be understood as already configuring the global order’.12 The understanding of gender beyond an identity marker (women) and as having both a symbolic and structural role in the construction and maintenance of power, leads towards an incorporation of the colonial and intersectional dimensions of gender to develop gender as a tool for analysis and a tool to illuminate how existing injustices and inequalities persist in law and development.13 This requires better comprehension of lived experiences in all their materiality. Transnational feminist scholarship demonstrates knowledge practices that reiterate this argument by moving beyond the critiques of feminist scholars to the ‘doing’ of law and development in ways that are transformative and resistant.14 Yet, when sifted into development (or legal) policy, accounts of gender and sexuality have maintained women/gender and LGBTQIA15 as descriptive categories, inadequate as they may be.

For development discourse, gender encourages an account of how legal and policy initiatives incorporate assumptions with regard to gendered livelihoods and voices, as well as interrogating the value of the symbolic role of gender strategies and the deep structural interplay and interpellation of gendered forms. The application of this across contexts, however, is neither straightforward nor uniform. In this chapter, we develop an account of land rights and property in Tanzania to examine how legal frames that travel within development strategies often inscribe foreign legal systems as universal standards and contribute to a perpetuation of knowledge projects that have undermined and actively undone the development of former colonised states, with gendered assumptions often working to normalise foreign legal frames. In reality, these frames are provincial and mired by contingency, often underpinned by cavalier interpretations, generalisations, and dogmatic assertions about non-Western parts of the world.16 Transnational feminist activists and scholars have cautioned against this. Tamale, for instance, has advised women’s rights movements in Africa to be cautious of neoliberal influences from international development funding institutions in their activism. The universalised legal engineering usually proposed through these funding arrangements to advance African women’s rights agendas, for instance, can actually depoliticise them, invisibilising their unique pluralistic contexts which are collectively built through knowledge practices stemming from local cultures and traditions, including legal ones.17

B. What Is Sexuality?

Our understanding of sexuality draws on three different sorts of encounters. First, both law and development projects within the international domain respond to the experiences of LGBTQIA individuals through specific policy and rights-focused agendas. The Yogyakarta Principles mark the best expression of the articulation of this type of agenda for international law and development in relation to sexuality.18 We regard the emergence of sexuality projects that are framed through rights within international law and development agendas as parallel to the way many gender projects have emerged in the same places. That is, just as gender has often collapsed into discussions of women, discussions on sexuality are often reordered into responses to the lives of LGBTQIA individuals while ignoring the complex and intersectional experience of sexuality for all individuals. This encounter fails to ‘see’ normative sexualities as part of the problem and instead focuses on bringing in non-heteronormative subjects into existing frames, rather than highlighting the fluidity and contingency underpinning masculinity and femininity relationships with male and female bodies.19

Our second encounter is derived from our understanding and engagement with queer theorists and queer approaches to law, in particular international law, as a means to challenge the static, rights-based pursuit of equality for LGBTQIA individuals and communities.20 Following scholars such as Rao and Otto, we are interested in the way in which sexuality is constructed through the pursuit of rights and protections rather than transformation and structural change.21 For Rao, this leads to the production of homo-capitalism deployed by international law and development institutions, and their partners, to underscore and mark progress in linear fashion and within neoliberal institutional forms.22

Our third encounter is to return to our definition of gender to identify and acknowledge the mechanisms through which sexuality is constructed within and through gender. This includes, for example, constructions and assumptions with regard to women’s reproductive and sexual health, the matrix of heteronormativity disguised within many gender perspectives, and the failure around recognition of non-male queer lives. Within this third encounter the invisibility of women’s sexuality outside of the matrix of heteronormativity, for instance non-conjugal and coital gender relations, are of specific interest to us, although we note that these are usually invisibilised, while for transwomen, gender and sexuality is rendered hypervisible.23

Tamale’s views become useful for all our encounters, since she stresses the importance of always reflecting multiple sexualities in development work and ensuring that it underlies the interpretation of gender.24 Tamale describes sexuality in its various dimensions, including the well known: sexual knowledge, beliefs, values, attitudes, and behaviours, as well as procreation, sexual orientation, and personal and interpersonal sexual relations. For her, it also reflects the less obvious, including pleasure, the human body, dress, self-esteem, gender identity, power, and violence, holistically comprehending sexuality as encompassing the human psyche, emotions, physical sensations, communication, creativity, and ethics and their influence on gender construction.25 For Tamale, it is impossible to engage with the question of gender, without incorporating the discussion of sexuality. It is also impossible to engage with sexuality without acknowledging its multiplicity and varied contexts. Sexuality and gender are products of culture and society, and they are central and crucial for the maintenance of power relations in societies. Thus, as we also argue, it is impossible to maintain any analytical interpretation of sexuality without gender providing the lens for doing so. Since gender systems are constructed through power and social relations, sexuality must also be understood, limited, and influenced by these systems. Pluralising our conceptualisation and understanding of sexuality based on its multiple and contextual meanings26 reflects its diversity in identity, status, and orientation, going beyond normative social orders and frameworks which normally limit it to binary oppositions and labels.27

In light of this, transnational feminist action and knowledge production as a localised or regionalised conception becomes important for remedying constraints in law and development discourses on gendered lives, reflecting the pluriversality of gender and sexuality. For Tamale, this involves highlighting voices and promoting the agency of those far away from the metropolitan centres of international law and development projects.28 For us, this encompasses gathering, including, and recognising ‘othered’ feminist narratives, methodologies, and approaches. It includes learning to reflect on the understandings of varied non-heteronormative actors, then recentring these lessons, transforming how systems of international law and development work. Currently, the production of sexuality and its reproduction in gender and development projects is underpinned by incomplete assumptions, predominantly reflecting Eurocentric and heteronormative understandings of dynamics around class, age, religion, race, ethnicity, culture, citizenship, locality, and disability. This automatically means that the projects and frameworks created, and the technologies adopted to measure success, are regularly misplaced in their intentions.29

We argue that transnational feminist knowledge production as non-heteronormative people-centred participation, can bridge this gap between the local and the global, feeding back into the local and the global while strengthening both. True reiterates this by calling for an approach that reflects ‘an active and localised gender perspective’ that pre-empts underlying political economy realities which reinforce structural gender inequalities. True considers such an approach key for identifying and highlighting hidden gendered practices that are a basis for women’s oppression and inequality with men. This serves to bring in would-be ‘beneficiaries’ as active conceptualisers of a system that purports to intervene for their sake. It also ensures that all women, and not just certain visible groups, are reflected. In fact, it forces us to widen our understanding and conceptualisation of gender, going beyond the binary to also reflect marginalised, ‘feminised’ groups of men and boys who are equally affected by gender-based oppression and inequality while seeing normative and non-normative sexualities and their relation to gender.30 Such emphasis calls for a move away from prescriptive ‘gender mainstreaming’ as reflected in UN development and legal frameworks on gender equality and non-discrimination.31

III. Global Questions, Local Encounters

Issues that we intend to raise in this section relate to what some call the art of knowing, with the knower and the known occupying separate positionalities in the context of gender and sexuality in international law and development projects. As discussed above, conceptualisation of gender within international law and development projects has often been undertaken with sexuality understood as distinct to gender, therefore framing gender work through the experiences of heteronormative women while scholarship on sexuality tends to focus on diverse sexual orientation and gender identities.32 When sexuality has been considered, it has reflected limited forms of knowing, rooted in demarcations between the knower (Western) and the known (Southern).33 Local encounters have not been embraced as opportunities to learn, to influence institutional structural change, or to broaden the conception of phenomenon that influence what development is or should be. Global questions, backed by Western knowledge, have presupposed their universality, muting and mooting any other kind of knowledge.

Transnational feminist encounters offer an opportunity for collectively answering global questions locally and vice versa. This dissolves the binaries of knower (expert) and known (respondent), concentrating on engaging with underlying structural systems that create the two, while erasing and essentialising their ‘othered’ self.34 This reflects Bedford’s critique of gender in development (GAD) and its journey from a radical feminist movement to becoming legally driven GAD, which emphasises formalistic (transplanted) legal reform but fails to respond to structural issues in international and national governance.35 Transnational feminism in a way answers the dilemma that Bedford raises, by highlighting the importance of learning from localised feminist theorising and building that into governance systems locally and globally. This diffuses gender expertise and infrastructure (including institutions and indicators) in international law and development, such that the knower, the known, and the process of knowing are distributed within the global and local.

A. Expertise and Indicators

Numbers, indicators, and comparisons have taken centre stage when ‘making … worlds’.36 It is argued that quantification serves a people to get to know themselves and their social context, thus highlighting the reflexive capabilities of a community. However, such a community is warranted a version of ‘mechanical objectivity’ which emphasises quantification over other forms of knowing and feeling.37 Milan argues that quantification has the power to ‘change our relations to what we value and alter how we invest in things and people’.38 Drawing on the work of Merry, Milan links quantification to the representation of a form of ‘cultural work’ due to its ability to bring forth social realities by describing them numerically.39 Merry is cautious of this ‘misplaced seductiveness’ of quantifying social realities.40 She carefully reflects on the generalised simplicity offered through organising and presenting objective knowledge solutions to substitute the uncertainty of contextual detail, supposedly rendering decision-making easier.41 Merry and Milan underscore how value is often placed on what is seen, therefore what is measurable becomes what is seen. Ironically, such quantification might bring forward incomplete realities, invisibilising what is not seen, while hypervisibilising what gets counted or measured. This synonymisation of quantification with objectivity has resulted in the elevation of quantification as a governance tool for complex circumstances, including gender and sexuality projects in international development. Davis finds such an approach problematic because of the underlying failure of such governance approaches to question how the ‘conditions of production influence the kinds of knowledge’ that quantification produces.42

Sociologists have equally warned against the temptation to universalise knowledge acquired through data.43 The sociology of quantification exposes how calculation contributes to the social construction of a problem and justifies the associated governance response, while reducing attention to composite and complicated renderings of both problem and solution.44 Buss describes this, in the context of gender equality, as inimical to the ‘complex structural dimensions of inequality not easily quantifiable by metrics’.45 More concretely, quantification and categorisation might perpetuate existing blind spots of the governance system instead of helping to lessen their consequences, as it subsumes rather than exposes values and bias. This has specific resonance when the analytical shift from gender as an account of women’s lives or sexuality as the account of LGBTQIA rights is revised to appreciate gender and sexuality as analytic tools that demonstrate how privilege and power reproduce themselves via the reproduction of dominant identities and the knowledge practices that form around them. As such: ‘The way race and ethnicity as well as social factors have been historically incorporated in gender/sexuality research is a working example of this issue, which shows how indicators can be misused if we limit our methods, contexts and definitions.’46

Despite the inescapable social cost and societal distrust levelled at the facilitation of such ways of knowing, the invisible social process around creating, gathering, and categorising contexts through numbers continues to dominate global governance decision-making, including lawmaking and monitoring.47 The consequence is ‘regimes of measurement’ that contribute to creating a ‘one-size-fits-all’ heteronormative citizen, potentially furthering gendered injustice and discrimination through failure to expose or examine how measurement categories reflect the status quo rather than offering mechanisms for transforming it.48 These unresolved blind spots can negatively influence how development is conceptualised.

Limited indicators result in narrow visions of development, which emphasise specific achievements/outcomes as opposed to structural change. This explains the shift in approach, from the Millennium Development Goals (MDGs) to the SDGs, which highlighted limitations in MDGs, and called for broader contextualisation.49 Although it is well agreed that the process of conceptualising SDGs was far more collaborative and consultative, limitations have still crept in through translating the SDGs’ broad, aspirational goals into concrete narrow and limited measurable indicators. Tying Merry’s recognition of measurement as infrastructure to our definitions of both gender and sexuality then exposes the limitations of the tools of international law and development that centre quantified and quantifiable goals as the key to gender equality or the realisation of LGBTQIA rights. What is left out is any perception of how the measures themselves instigate and reflect a knowledge history that holds specific perceptions of gender inequalities and compulsory heteronormativity as unspoken norms.

Yet, the infrastructure of measurement continues to uniformly describe the material and technological basis of deciding what to count, how to count it, and how to analyse and present the data in international law and development projects.50 This is because it is a less expensive and quicker approach than other means of comparing and reporting, even though it does not question how gender, or sexuality, are understood within the institution.51 This cleavage within the infrastructure of measurement ultimately limits the attainment of progressive ideals of the SDGs and their conception of development. For instance, some of the broader aspirational and newer ideas can only be measured by very specific newer indicators, whose data will be difficult to gather.52 Goal 5 on gender equality is not new, but indicator 5.A.2, which is used to monitor its target 5A on the prevalence of land ownership and its gender balance, was classified as Tier III, requiring methodological and data development.53 The difficulty in data gathering for this indicator reflects a structural issue that scaffolds gendered inequalities stemming from heteronormative obliviousness to certain ways of knowing and being, as we explain, below.

These difficulties have resulted in the use of proxies which is also problematic. Because certain aspects are hard to measure directly, requiring further methodological development, they are measured as proxies for what is important but uncountable/invisible. Target 5A calls on governments to undertake reforms to give women equal rights to economic resources, as well as access to ownership and control over land and other forms of property, financial services, inheritance, and natural resources, in accordance with national laws.54 This target is then measured by two indicators, including 5.A.2 which monitors the ‘percentage of countries where the legal framework (including customary law) guarantees women’s equal rights to land ownership and/or control’.55 This involves reporting on the progress of reforms in the legal and policy framework that support women’s equal rights to economic resources, including any land rights. The indicator is meant to be a basis for legal and policy measures aimed at securing equal opportunities and access for women. Ultimately this, then, is not a measure of gender equality in owning or controlling land but a measure of state adoption of legal measures and frameworks that might promote the target. Ironically, since this indicator was considered not directly measurable, because it calls for specific localised data, proxies are used to measure its dimensions.56 Six easily accessible proxies are identified, including one that queries whether the legal and policy framework mandates quotas for women’s participation in land management and administration institutions.57 A related proxy queries whether, where customary land tenure is recognised in the legal and policy framework, women’s land rights are protected explicitly.58 Once again, these two proxy queries embed a very specific understanding of gender equality—and of land rights. The first, Proxy F, underscores quotas for women’s ‘participation’ as indicative of success, regardless of local gender dynamics or land management structures.59 The second, Proxy E, at once acknowledges customary land tenure but, in requiring for explicit recognition of women’s land rights, assumes the preference for codified legal sources to protect women’s land rights.60 The SDGs measurement infrastructure seems highly limited in comprehending the dynamics of gender and sexuality that underscore gender inequalities in land ownership or control within pluralistic contexts, especially when understood through transnational feminist frames. This is reflected in the above narrow, quantified, and legalistic conception of indicator 5.A.2, the failure to operationalise it, and similar limitations in proxies that replace it.

The approach and measurement infrastructure underpinning the two proxies reflects motivations behind the reform of land tenure and governance laws in Tanzania in the 1990s. While the process of land reform in Tanzania preceded the SDGs or even the MDGs and their indicators, it was implemented pursuant to neoliberal World Bank development projects on land reform.61 The approach also reflected the prevailing legalistic ‘gender mainstreaming’ and ‘gender equality’ narratives in international and regional legal developments in the field of women’s rights, that considered gender equality in land ownership and control, a measure of human rights compliance in guaranteeing property rights.62

The limitations reflected in the Tanzanian land law framework justify El Yamin and Bedford’s critiques of globally inspired methods of measuring, monitoring, and incentivising law reform in favour of gender equality.63 El Yamin argues that relying on proxies that look to the existence of a law to measure gender equality fails to provide information about behaviour, especially in pluralistic and unequal settings. For instance, it does not report how many women in fact own land, stemming from the fact that legal prescriptions are often found to not reflect what people actually do.64 Thus, the availability of laws about land ownership being used as a proxy for actual ownership of land is misleading. Laws might prescribe women’s ownership of land, only for kinship systems, economic or racial inequalities, or gender ideologies, to prevent them from doing so. The inclusion of customary law within the proxies while important, is dwarfed by the measurement process which lacks contextualisation in plurality. The consequences are a misleading indicator, resulting in non-existent benefits and failure to engage with underlying dynamics at the intersection of gender and sexuality. Overreliance on quantification ignores the constraints on accurate knowledge resulting from the infrastructure of measurement, in particular, structural gender inequalities and discourses on sexuality which are often unspoken and unmeasurable and outside the space of formal law reform.65

B. Local Knowledge

Land reforms in Africa have been criticised for disadvantaging women and for being gendered, despite their progressive provisions on women’s land rights.66 The process of land reform in Tanzania which began in the 1990s with a National Land Policy,67 culminated in the early 2000s with a suite of celebrated land laws.68 This suite of laws drafted by McAuslan, an international land law expert, outwardly presented a commitment to women’s equal rights to land.69 However, a lot of manoeuvring and politicking took place behind the scenes in order to reflect the said provisions. McAuslan desired to draft laws that provided for and imposed women’s rights to land from above, ultimately regulating customary norms and using external legal frames as the preferred template to achieve gender equality. This was in line with prevailing international human rights law, reflected in frameworks such as the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and neoliberal international development policy promoted by the World Bank. In contrast, local academics and land rights experts argued for an ‘evolutionary approach’ to land reform that reflected women’s land rights from below.70 The argument from local experts, reflecting Ambreena Manji’s earlier views,71 were that imposition of statutory tenure reform from above, even if supported by Tanzanian women’s rights experts and urban-based activists, would fail to take into account the gendered realities of rural life and limitations emanating from customary systems used by a majority of the country’s population in these areas.72 Such limitations were embedded in cultural power dynamics that ultimately could not be resolved by artificial statutory impositions of inclusive land rights from the state.73

McAuslan succeeded in including the provisions, thus procedurally and substantively subjecting customary tenure to statutory law. The Land Act, 1999 and Village Land Act, 1999 required the process of land management to have special regard for the needs of women when considering allocation or dispositions of land; that any dispute-settlement bodies located at village level (Mabaraza) must include a certain percentage of women in their composition; and that land adjudication in connection with individual customary rights of occupancy must pay particular attention to the interests of women. However, in hindsight, McAuslan acknowledged that this did not substantially influence the system prevailing at the local village level:


The vast majority of the citizens … use and transact land under customary tenure regardless of whatever official statutory law might say, and statutory law therefore has a very limited application in practice to customary law. For this reason, however much statutory law is enacted and however aggressively it is enforced, the conclusion must be that full equality in practice with respect to rights to land between men and women in Eastern Africa will still take many years to achieve.74



The failure to include Tanzanian women, especially local women, in the drafting process was identified as a major obstacle in the success of the legal framework.75 Moreover, legislatively quantifying how many women were to sit in the National Land Advisory Council,76 the Village Land Councils,77 Village Adjudication Committees,78 or Ward Tribunals79 was considered too legalistic. It did not effectively ensure that these women actually did so or that diverse groups of women gained representation.80 Structural challenges abound including the limited willingness and availability of women to participate, emanating from either cultural demotivation or lack of spousal support to do so. Women who availed themselves failed to actively participate or influence the processes and advance their rights because they could not rise above the gendered power dynamics in these forums due to muted agency or voice. In short, they were present, but invisibilised by underlying subtleties, including limitations against speaking as women, speaking and not being heard or acknowledged, and being spoken for. The inherent social bias against certain groups of ‘wayward’ or ‘vulnerable’ women such as the single, divorced, widowed, or old could not be easily resolved and their representation could not be assured—the process invisibilised or hypervisibilised their participation and existence.81 Restrictive tactics, including evening meeting slots, or slots that coincided with already overburdening domestics chores, locked out the participation of some women in land decision-making. At the same time, cultural stigmas around women convening with men also limited participation, while ostracising those who risked doing so.82 The interaction of gender norms with sexualised constructions of ‘good’ and ‘bad’, ‘strong’ and ‘weak’, as well as the gendered dynamics of marriage, age, and agency ignored in the top-down processes, remained unchallenged by the legal provisions.

Acknowledging this conceptual closeness that flows through in perceptions of gender, culture, sexuality, and identity within the African context would have addressed limitations within international law and development systems. Such systems not only fail to appreciate customary legal forms as significant, dynamic, and viable legal structures that can be contested but are also ignorant of their own bias through an understanding of gender as an identity marker and sexuality as distinct from, rather than intertwined with, gender norms. Rather than alerting attention to the above dynamics as therefore localised regressive gendered politics, we note that the intersectional experience of gender and sexuality is fairly uniform across communities, although it may manifest in particular ways in particular communities. That the Global North also judge women’s value through their sexuality and that parliaments and decision-making bodies the world over have few concessions for women as parents or overburdened with domestic labour, while failing to challenge cultural norms about women’s appearance and speech, meant this was not something factored into the potential structural limitations of quotas in decision-making bodies on land in Tanzania as prescribed by ‘experts’ through transplanted legal frames.83

In contrast, Massay’s study on the participation of women in land decision-making bodies in Tanzania identifies local-level innovations as a solution to the legislative implementation deadlock. The innovations Massay refers to include using trained local volunteers who train villagers and encourage women to collectively join, attend, and meaningfully participate in land decision-making bodies (Land Rights Monitors (LRMs)).84 These volunteers do rights literacy work, a key component in the implementation of the legislation. Gender-conscious village-level by-laws have also been developed to address the silence in village-level governance bodies. The by-laws are inspired by international and regional land tenure guidelines but are devised with input from women in local communities, reflecting their realities.85 These bottom-up translatory approaches reflects Tsikata’s view that ‘[i]t would seem, then, that the question that is posed for any statutory intervention, whether it is to divest the State of radical title or reform discriminatory customary law rules, is how to bring statutory law closer to ordinary people and how to encourage its implementation in a democratic and equitable manner’.86

This process of translation becomes important when transmitting and implementing human rights concepts cross-culturally.87 Translation is a key part of vernacularisation, because it ensures that transnational human rights ideas are locally contextualised. Yet, translation is not immune to sexualised power imbalances, for instance, local experts responsible for translation become final arbiters on what gets translated, and how, while navigating complex global and local agendas. Most importantly, the process of legal reform and human rights monitoring in response to global governance indicators gets complicated by the multidirectional levels of translation across continents, languages, concepts, structural barriers, and cultural contexts.88 Unfortunately, in the world of global governance indicators, the need for commensurability, uniformity, and objectivity in order to facilitate comparisons affects the nature of such translation, resulting in compromises. Translation of human rights indicators does not eventually adapt to local contexts, and operates unidirectionally, without the local influencing the global.89

Incidentally, the localised land rights framing above could be theorised as translation through feminist knowledge production. It offered intervention into hetero/patriarchal regimes, connecting and giving voice to Tanzanian women. This new knowledge frame had potential to travel further and inform global gender law and development projects. However, its limitations lie within the ‘mechanised’, ‘expertised’, and Eurocentric form of lawmaking and monitoring overshadowing it. Despite the prevailing law reform and emphasis on formal law being designed to legalistically engineer women’s inclusion, Tanzanian women and their varied gendered forms were invisibilised in the ensuing framework. Yet, when measuring the level of success of these land frameworks, this failure is not reflected because the technology of measurement cannot monitor what it does not recognise as knowledge.90 For instance, since translation happened through local feminists’ participatory knowledge production initiatives and after the fact,91 the translation and knowledge made—local by-laws and LRM programmes—are not measurable or recognised by global indicators set up to monitor the legal framework at the level of the state.92 This reiterates our initial point on the importance of global questions being answered through local encounters and the importance of recognising transnational feminisms as constituting both local and global encounters of solidarity and resistance. Quantification in gender and development projects should not only be a sterile technology of knowledge generation,93 but a measure of care reflecting equality and representation at local and global levels. Since that is itself a contradiction in terms, it is always important to keep in mind that converting social life into commensurable categories will remain exclusionary, especially when conceptualised within contexts of inequality and vulnerability.94

IV. Transnational Feminisms

In this concluding section, we use the example of land rights reform in Tanzania to engage and reflect on a number of questions drawn from a critical feminist analysis of the deployment of gender—and the absence of sexuality—via women’s rights initiatives within international law and development. We first consider the role and understanding of transnational feminist networks within international institutions and international policy. We understand transnational feminist histories as knowledge histories that are alienated from national and international practices of law and development and as a space where the ‘messages but not the methods’ of feminist practice filter into institutional forms.95 We follow this with a return to our definitions of gender and sexuality to demonstrate how the segregated approach to gender and sexuality essentially reduces both projects to single axis agendas that impose civilising frames civilising frames that fail to undo the legacies of colonialism, conflict, and underdevelopment. Finally, we use Tamale’s approach to decolonising African feminisms to shape an overarching frame for how law and development usually reduce rather than enhance social justice futures.96

Our study of indicators and expertise in international law and development demonstrated the gap between transnational feminist knowledge and how and where gender expertise is perceived to emerge. This, at once, recalls our definition of gender as a tool for engaging and understanding the persistence of inequalities, in their intersectional, structural, and symbolic forms.97 The persistence of the use of gender to render invisible women’s experiences of injustice and inequalities, alongside the ignoring of the heteronormative subsumed in a binary, identity-derived version of gender remains the dominant frame through which both gender and sexuality emerge within international law and development. To ‘undo’ the status quo of gender in international law and development strategies, we argue, would require the commencement of seeing transnational feminist networks as knowledge producers whose histories of organising and challenging injustices is consistently downplayed as localised and unimportant to the worldmaking projects of international law and development. We use the example of land reform in Tanzania in this chapter to illustrate the way gender orderings are understood in local contexts and cannot be ‘delivered’ via indicators or expertise external to the development context. Transnational feminisms assert a space for shared knowledges that travel across contexts and are rendered meaningful through local engagements.

Recognition of transnational feminisms as a space of knowledge production, we argue, further undoes the segregation of gender and sexuality within both international law and development contexts to identify gender and sexuality as constitutive of each other. To move beyond gender as single axis for analysis requires attention to what is normalised and held within any attachment to the gender binary. Attention to gendered injustice through narrow accounts of women’s lives while ignoring the heteronormative pull of the category woman as always in contrast to and in a relationship with man, leaves sexuality as an unspoken and uninterrogated category of analysis. As such, neither structural bias or symbolic orderings of gender, sexuality, ableism, race, or class are rendered visible through the reduction of gender projects to a fixation on women as an identity over gender as constructed category. In our example of land reforms in Tanzania the gendered realities of women’s lives, including the exclusion of women outside of heteronormative relationships and the failure of policies to see the domestic expectations placed on those within heteronormative arrangements, is a useful indicator of how gender and sexuality are co-constitutive.

Furthermore, drawing again on the work of Tamale, recognition of the knowledge that legal structures and systems themselves carry requires a decolonised feminism. International development discourses ‘deliver’ legal tools, alongside indicators and expertise, as if they can be unattached from the knowledge histories they are drawn from. In contrast, Tamale argues for deeper understandings of ‘law-in-practice’ that need to be framed against the assumptions about customary law described above and the perception that codified (formal) legal tools are superior.98 Given the role of legal transplants in the colonial project and the role of gender and sexuality as disciplining ideology in colonial mindsets, it should not be so surprising to see the very form of law continues to be a space where gender and sexuality are reinscribed from above via international law and development. Tamale argues that the dismissal of customary law as a legitimate space of law is linked to the assumption that custom is static, arguing:


This position is based on the colonial conception of ‘customary law’ that is inimical to reform. Our decolonial efforts must therefore shift the focus to the practice of living customary law and its amenability to change. African women have a say in how living customary law develops and the challenge is how to protect the space where such shifts happen.99



It is imperative that the development and recognition of the dynamism of customary laws be developed with gender as a power relation and through the work of transnational feminist actors who already have the knowledge to both traverse and understand local perceptions of law, gender, and sexuality and thus influence international law and development in dynamic, localised, and transnational ways.
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Chapter 25

‘Mtu Ni Afya’

Health, Development, and the Third World, Then and Now

John Harrington

I. Introduction

Health is an aim, an index, and a means of development. Development is a frame for representing the political and legal stakes of health needs and threats.1 Infectious disease outbreaks, the accessibility of medicines, health worker mobility, and infant nutrition matter accordingly because they will stop or reverse wider social progress. Development overlaps with and sometimes competes with other frames for health such as human rights, economics, and security. Thus, for some it is possible to argue, that ‘access to health care makes workers more productive, which leads to economic growth, equated with development’.2 However, neither health nor development are timeless or fixed categories. Their reciprocal articulation dates to a turn in imperial policy between the First and Second World Wars. Though the connection between them has endured to the present, their meaning and their specific relationship has mutated as part of wider changes in international governance. Third World nationalism, decolonisation, the New International Economic Order (NIEO), ‘roll-back’ and ‘roll-out’ neoliberalism have all been realised through varying articulations of health and development. The present chapter traces these discursive mutations, as well as the practices and governmental technologies which have bodied them forth.

At the heart of our account is the state, which has been a key site for doing health and development. This focus departs from scholarship which emphasises the globalised and post-Westphalian nature of international health governance, especially over the last three decades, with its ascendant cast of non-state actors, whether philanthropies, multilateral bodies, or non-governmental organisations (NGOs), all serving the ends of a universally defined global health.3 We return to this scholarship and the era which it defines later. But we can note at the outset that, as worldwide experience during Covid-19 suggests, the state continues to form the horizon of popular expectations and demands for accountability as regards to health promotion.4 Indeed, the biopolitical task of tending to the welfare and growth of the population is definitive of stateness to such a degree that it makes sense to speak of ‘health states’, as much as ‘developmental states’.5 This is as true of contemporary ‘governed states’ as it was for their non-aligned and relatively autarkic predecessors.6

Again, of course, it has to be emphasised that the state has no fixed essence. It is achieved through material practices and ideational forms which vary over time, under pressure of international law and governance, and the capitalist world economy.7 Mutations of health and development themselves manifest as rearticulations of the state form; e.g. new ministries, benchmarks, and rights, patent laws, quarantine regulations, nationalisation or privatisation, but all under the sign of the nation state.8 This is even more so in the Global South, where states have been the chief target of global governmentality for health. The state, then, whether anticipated under empire, celebrated at independence, built and endured afterwards, or remembered in its earlier guises, provides an indispensable analytical frame for considering the relationship between health and development since the later colonial period.9

The following discussion is ordered chronologically, identifying distinct phases in the relationship between health, development, and the state. The first moves from imperial health, through late colonial developmentalism and anti-colonial nationalism. The second attends to the rise and fall of state-led development in the 1970s and its implications for health. The third tracks the emergence of global health governance out of structural adjustment and the post-Washington Consensus. By way of conclusion, we consider whether responses to the coronavirus pandemic suggest a further reconfiguration of the relationship between health and development and the role of states in achieving them. Discussion of each phase is oriented to a set of markers allowing broad changes to be mapped. These are: (1) leading institutions and actors; (2) the particular state form and its emplacement in the international order; (3) the conjunctural dominance of targeted (‘vertical’) or broader (‘horizontal’) public health strategies; (4) the embedding (or not) of health within policies aiming at structural change; (5) the typical legal forms and instruments used to achieve this; and (6) the general framing of health, in terms of development, security, or economics, and so on.

II. Imperial Health: from Tropicality to Development

The period before 1918 was characterised by public health strategies focused on infectious disease control, realised by way of vertical interventions and coordinated through a fairly shallow system of inter-imperial governance.10 Thus, while, early European travellers had been enthused by the fecundity of the tropics, the prevalent attitude changed considerably in the nineteenth century due to the high death rates of settlers, missionaries, and soldiers. What Arnold has called a ‘discourse of tropicality’ represented non-European terrains as inherently dangerous to white bodies, with ‘disease, putrefaction and decay running rampant in the moist warm air’.11 This fatalism was attenuated somewhat on emergence of germ theory, pioneered in a spirit of inter-imperial competition, by Louis Pasteur and Robert Koch in the 1880s.12 Supplied with suitable vaccines and medicines, and by following the correct hygienic and moral precautions, white Europeans might be able to protect themselves from contamination.13 This was, in effect, ‘an attempt to put a fence around Europe and around the European in the tropics’.14 By contrast, there was little concern with the health of local peoples, who were rather presented as a source of risk and made the subject of police and zoning powers aimed at racial segregation and control.15 With British administrators ‘lukewarm’ about efforts to spread Western medicine in India and Africa, for example, clinical work was largely left to Christian missionaries who saw it as a valuable way of gaining new converts.16

Such proactive public health initiatives as there were took the form of targeted and highly coercive ‘disease campaigns’ premised on the notion that Indigenous communities were incapable of dealing with their own problems. The American-led campaign against yellow fever in the Panama Canal zone before the First World War is a good example.17 Supported by the International Health Board of the Rockefeller Foundation, guided by newly opened public health institutes and schools of tropical medicine, and conducted by the US military and Centre for Disease Control, it also laid the foundations for subsequent governance in the field. While the substance of health law on the ground was largely at the discretion of the relevant colonial power, inter- and intra-imperial mobility was the subject of a series of International Sanitary Conferences inaugurated in 1851.18 Concerned that the spread of ‘Asiatic diseases’ like plague and cholera would interrupt commercial and military flows, European powers agreed to standardise systems for reporting and responding to disease outbreaks. Thus, an 1892 convention specified quarantine arrangements in the Suez Canal. The annual pilgrimage to Mecca was also a constant object of anxiety and a focus for regulation. By contrast, infectious diseases particular to Europe were not addressed until 1926.19 Segregation, salvation, and security, rather than development in any current sense of the term, were the goals in this phase. As we will see, however, though complemented and sometimes eclipsed by others, these goals have never really gone away.

Colonial sanitarianism was augmented by more ambitious strategies from the 1920s, both at the level of international policy and within the European empires. Under the direction of Ludwik Rajchman, a Polish expert in social medicine, the League of Nations Health Organization (LNHO) produced advice for member states on issues such as health sector reform and nutrition, well beyond vertical disease control.20 Its structural and holistic approach was most prominently showcased in the Intergovernmental Conference of Far Eastern Countries on Rural Hygiene held at Bandoeng, Dutch East Indies in 1937, which was advised by agronomists, engineers, and educationists, as well as health specialists.21 The connection between health and development was made explicit in the conference report which argued inter alia for land reform in the service of rural reconstruction and health promotion. More generally, it stated that ‘public health work in rural areas can often be used as the entering wedge for the development of a broader program embracing education, economics, sociology, engineering and agriculture’.22 Bandoeng anticipated the more famous conference held in the same city (‘Bandung’) in 1955. Attended by representatives from colonised territories, as well as the European powers, its recognition of the specific role of women and acknowledgement that the cultures, views, and needs of colonised peoples as integral elements of public health work were novel to that point. The Bandoeng conference exercised considerable influence on the demands of independence movements at the time in India and elsewhere.23

The 1930s also saw a turn to development as a goal and legitimation for colonial rule. Pushed by metropolitan and local activism, including a wave of industrial disputes across Africa, Britain, and France made unprecedented, though quite limited efforts to promote the welfare of non-European populations in their territories.24 Thus, the UK’s Colonial Development and Welfare Acts committed funds to services such as water, housing, education, and health. The scope and nature of these schemes was informed by statistical methods of the newly emergent social sciences, which allowed definition and quantification of need and of progress towards meeting it.25 Intended as an ‘antidote to disorder’, they were also an early example of ‘trickle up’: the hope that investment in welfare would boost productivity in the colonies.26 Healthier workers would generate hard currency to the benefit of economically depressed metropoles. Ironically, perhaps, this revenue was indispensable to the foundation of Britain’s own post-war National Health Service which offered comprehensive care free to all metropolitan citizens at the point of use, and was thus much more generous than its colonial equivalents.27

It is argued that colonial developmentalism hastened the end of colonial rule.28 On the one hand, the effort to generate resources to fund welfare programmes imposed harsh new demands on subject peoples (e.g. the ill-fated groundnut cultivation scheme in Tanganyika); on the other, expectations were created which colonial authorities were not willing to meet. Indeed, some anti-colonial activists challenged the sincerity, effectiveness, and scope of these imperial health projects as part of their campaigning. For example, in his trenchant critique, How Britain Rules Africa (1936), George Padmore noted that in Nigeria there was more ‘money for police and prisons than for the health and education of 20,000,000 Africans’ and pointed to the fact that healthcare services elsewhere still primarily served white settlers rather than the majority population.29 Nonetheless, development also functioned as a tool for managing decolonisation.30 If the popular expectation of better health was taken over as a goal by the nationalist leaders, the statistical measures of progress towards reaching it would subsequently enable cadres of foreign advisers to ‘govern’ the newly independent state.31

III. National Health: from Vertical to Structural

In 1948 the World Health Organization (WHO) replaced the LNHO. Its first two decades saw a turning away from the social medicine of the 1930s, in favour of vertical disease-focused strategies now driven by pharmaceutical breakthroughs.32 Dominated by medical doctors, the WHO allied itself with capital-intensive biomedical science rather than more structural and participatory approaches to public health. This resonated with the style of Cold War politics internationally and within the USA, the commodification of public health reproducing the pro-corporate stance of the Eisenhower administration. Ironically, it was also consistent with the hospital-based medicine favoured by the Soviet Union. Indeed, both sides funded discrete, health-related initiatives as part of their soft-power efforts, e.g. the US-led smallpox campaign in West Africa in the early 1960s, conceived as a response to the threat posed by Kwame Nkrumah and similar nationalist leaders.33 The WHO’s own campaign to eliminate smallpox worldwide, running from 1966 to 1980, remains its most notable achievement to date. A subsequent anti-malaria initiative based on the widespread use of chemical fumigation failed, however. Academics increasingly cast doubt, as a result, on the ‘wonder drug’ narrative of progress which informed the WHO’s policies, pointing to the greater significance of less costly innovations, like sewage systems, nutrition, and the availability of clean water.34

Disenchantment with technocratic international health coincided with a changing geopolitical conjuncture, as newly independent states became full members of the UN, the WHO, and other multilateral organisations. The NIEO pursued by these states in the 1970s rested on the values of sovereignty and self-determination affirmed at the 1955 Bandung conference.35 Although health as such had received little attention at Bandung, these values subsequently shaped the terms on which Third World states engaged with the WHO, pushing the Organization to recognise global economic injustice, and in particular the neocolonial mode of value extraction, as a cause of poor health in countries and profound health inequalities between them. This was reflected in the WHO’s increasingly critical focus on multinational companies and the negative health impacts of their operations.36 The creation of an essential drugs list, in response to the overpromotion and dumping of expired products was one notable example. The 1981 WHO/ UNICEF Code to control the marketing of breastmilk substitutes was another. The spirit of Bandoeng was evident in the return to favour of a broad view of health and the factors which produce it. Article 12 of the International Covenant on Economic Social and Cultural Rights, which came into force in 1976, bound states to realise ‘the highest attainable standard of health’ for their populations, through securing its ‘underlying determinants’, including sanitation, food, and education. In its Declaration of Alma Ata (1978), the WHO and its member states prioritised primary care accessible to rural populations, delivered by non-medical staff as well as communities themselves, over expensive, highly commodified and donor-funded medicine, concentrated in relatively privileged urban areas.37

The WHO’s turn to primary care was influenced by Chinese innovations, most famously the training of ‘barefoot doctors’, but also the valorisation of Indigenous medicine and its inclusion in the formal healthcare system. National-level policies were motivated by a similar combination of sovereignty, self-determination, and solidarity. In a departure from the inherited colonial model, the Indian Patent Act 1970 limited intellectual property (IP) rights to production processes rather than products themselves. This allowed cheaper copies to be made lawfully by other means, spurring the development of a substantial generic pharmaceuticals industry serving much of the Third World.38 To take another example Tanzania’s ‘Mtu ni Afya’ (the person is health) programme formed an important part of President Julius Nyerere’s strategy of ‘kujitegemea’ (self-sufficiency).39 Like Nkrumah’s Ghana and revolutionary Zimbabwe, it also established a traditional medicine research centre with Chinese assistance aiming to develop what Stacey Langwick has memorably called ‘non-aligned medicines’.40 This then was an era of state-led development, including health as a key goal, with considerable policy discretion for Third World nations, aided by South–South cooperation and generally favourable multilateral institutions.

It’s important to recognise that the foregoing is a necessarily foreshortened description of a considerably more varied scene. The WHO never fully adopted the Third World argument that lopsided economic development needed to be addressed as such in order to secure better health, preferring to stay within its perceived areas of expertise and political room for action.41 Even those progressive initiatives which it did promote were marked by a culturalist developmentalism which traded on the presumed backwardness of local people. For instance, the WHO/ UNICEF Code was justified on the basis that uneducated mothers were misusing breastmilk substitutes to the detriment of their infant children, and thus in need of protection.42 Moreover, states which remained allies of the former colonial powers and the USA, Kenya for example, tended to be less enthusiastic in their adoption of health for all strategies.43 In others, such as Chile, the socialisation of medicine was reversed as reforming democratic governments were overthrown with Western help.44

Developmental states had political pathologies of their own which shaped the impact of health policies on their citizens. Frustrated by the global economic crisis and by domestic opponents, Indian Prime Minister Indira Gandhi declared a state of emergency in 1976. This was continued after resistance had been crushed, in the name of stability and economic development and included a population policy which led to millions of forced sterilisations, particularly of minority groups.45 The campaign proceeded from a union of demographic theory with national planning and the idea that a reduction of the birth rate was central to poverty reduction, itself intensively promoted by the UN and major aid donors throughout the period.46 African socialism in Tanzania took the form of villagisation in a manner reminiscent of counterinsurgency strategies deployed by Britain in Kenya and the USA in Vietnam.47 As in those cases, selective access to healthcare was used to coerce reluctant peasants into participating.

IV. Global Health: Rolling Back and Rolling Out

By the early 1980s, the NIEO had foundered on the rocks of Third World indebtedness, worsening terms of trade, and concerted action by the Western powers. The influence of the WHO waned as its primary care strategy, giving states wide discretion, proved difficult to implement. In response, targeted vertical approaches based on quantifiable goals, returned to favour (again) in international health, most notably UNICEF’s Growth Oral Rehydration Breastfeeding and Immunization (GOBI) initiative.48 More broadly, health issues were ‘forum-shifted’ away from the UN and the WHO, where Third World influence had been strong, to multilateral institutions, dominated by the USA and its allies, particularly the World Bank, a move which was aided by the loan dependency of Third World states.49 Structural Adjustment programmes mandated privatisation and the imposition of user fees for public services.50 The accessibility of medical care was dramatically reduced as a result, confirming experience in Pinochet’s Chile. Women’s health and their burden of care labour worsened dramatically. Gains in life expectancy made since the period of decolonisation were reversed. The austerity regime contributed to the spread of HIV/ AIDS across the Third World and left governments and populations defenceless in its wake.

Adjustment was the sentinel of a new global economic constitution.51 The reduction of barriers to capital movement and the ‘implicit conditionalities’ imposed by financial markets limited the state’s fiscal capacity to lead on development and public health, as Schrecker has noted.52 Treaties establishing the World Trade Organization (WTO) in 1995 thickened out this normative regime, enabling tobacco companies, for example, to challenge domestic non-tariff measures aimed at the reduction of smoking in Thailand.53 The WTO’s Trade Related Intellectual Property Agreement (TRIPs) bound state parties to accord a high level of protection to corporate monopolies over knowledge, including a minimum twenty-year patent duration with strict limitations on the power of governments to override them. Its requirement that patents be afforded over products, as well as production processes, led India to undo the pro-access to medicine provisions of its 1970 Patent Act (discussed above), hobbling the capacity of its generic drugs industry to respond to the HIV/AIDS pandemic.54

The passage from ‘roll-back’ to ‘roll-out’ neoliberalism was achieved discursively through a reordering of the nexus between health and development established during the NIEO period.55 The World Development Report of 1993, suggestively entitled Investing in Health, was a landmark in this regard. It argued that medical care and public health were best understood not as simple costs, but as opportunities for private accumulation and prerequisites for increased productivity.56 The Report launched the World Bank’s wider and more active intervention in Third World countries, funding, guiding, and monitoring health promotion, as well as promoting commercial activity in the sector.

Adapting to the changed international environment, the WHO convened a Commission on Macroeconomics and Health which reported in 2001. It was led by US development economist, and sometime partisan of structural adjustment, Jeffrey Sachs, with other members drawn from academia and business, but significantly not public health. The Commission marshalled evidence to show that disease was a cause of poverty, and that ‘investments to improve health should form a key strategy towards economic development’.57 Sachs and colleagues represented private corporations as potentially benevolent actors in international health, needing only adequate incentives to contribute positively. In this spirit, they defended the global IP regime as a precondition for pharmaceutical innovation. Commentators criticised the Commission’s renewal of the ‘trickle up’ approach to health and development which had been a feature of colonial policy.58 Rather, they argued that poverty, and indeed inequality per se, is a much more potent cause of ill health, than the other way around. Predicating development on health is counterproductive, according to Waitzkin, because it takes attention away from the need for redistributive policies, nationally and globally, and encourages a focus on specific communicable diseases rather than the creation of integrated health systems.59

The nation state was, thus, pegged back fiscally and discursively in this new regime, which has been characterised as shifting from international health law to global health governance.60 The WHO/ UNICEF code on the marketing of breastmilk substitutes can be seen as a cusp moment between these two formations. On the one hand, it was aimed at the effects of commercially produced formula milk in Third World countries, and so consistent with the campaign for an NIEO. On the other hand, it exemplified a form of post-Westphalian governance quite at odds with that earlier phase. As a ‘soft law’ instrument, rather than a binding treaty, its implementation depends on voluntary measures taken by states, and on NGO campaigns to ‘name and shame’ code violators.61 Moreover, the Code originates in a consumer boycott campaign in Europe and the United States, which leveraged the workings of the market instead of seeking to outflank or limit it.62

These features were taken up and expanded in the much-delayed response to HIV/AIDS, as well as ‘neglected diseases’, which saw a massive increase in global health funding from the late 1990s on. Much of this originated with the US government and philanthropies, most notably the Gates Foundation, and was channelled through dedicated agencies, such as the Global Fund for AIDS, Tuberculosis and Malaria (GFATM), and the US President’s Emergency Fund for AIDS Relief (PEPFAR).63 Donor apprehension about its multilateral, state-centric governance structure meant that the funding either bypassed the WHO or was earmarked for specific disease-focused programmes.64 At national level, though the GFATM was committed to ‘country ownership’, this was realised through mechanisms which marginalised elected governments in favour of civil society and professional representation.65 The proliferation of funders and agencies at all levels has led to the fragmentation in delivery and incoherence in policymaking. On the ground, an archipelago of ‘global standard’ facilities, focusing on problems favoured by donors and linked to Western institutions through research protocols and expatriate contracts, exists within a wider terrain of ‘national standard’ facilities depleted by structural adjustment and health worker migration.66

V. Health and Development Futures: Back to ‘Bandoeng’, Back to ‘Bandung’?

While welcomed by some as more nimble and effective in promoting health, global health governance has been criticised by others as a neo-imperial mode of governmentality aimed particularly at Third World states.67 If international law has called the latter into being as entities, their daily life is constituted by the operation of a wider range of technologies, including benchmarks, indicators, metrics, and league tables now prominent across the range of activities associated with health, from infant mortality and nutrition, to vaccine take-up and health facility usage.68 The state is figured in this formation as trustee or steward, exercising delegated powers which are revocable and subject to conditions. This regime is normatively underpinned by the right to health contained in treaties such as the International Covenant on Economic, Social, and Cultural Rights and the Convention on the Rights of the Child, and recognised as an enforceable right within national constitutions, particularly in the Global South.69 The right to health functions as more than a high-level statement of values, serving also to govern states through domestic litigation, periodic reporting to the UN bodies, and civil society monitoring at all levels.

Imperialism in this context also refers to the variable inclusion of populations within the global health system. Whereas national health policy was (ideally) addressed to all citizens within the territory, under global health resources are available on unequal terms across the world, in a manner recalling the graduated citizenship of formal European empires.70 Thus, as noted above, drug and vaccine trials may provide access to medicines, but only for select groups and only where the matter to be tested offers a likely return, whether reputational or financial, to the academic or commercial sponsor located in the Global North.71 Moreover, trials need to be attracted and retained in the manner of other forms of foreign direct investment, through more favourable contracts for ex-patriate researchers and the creation of secure systems allowing for the extraction of reliable data.72 Ironically, a key modulation of the right to health offers normative cover for these arrangements. Eschewing genuine universality on grounds of practicability, the right is subject to ‘progressive realisation’, with the concrete content of the obligation dependent to a significant degree on the level of resources which can be mobilised within a given territory. The historic injustice of temporal lag in progress on health is, thus, managed out of sight through spatial segmentation and the differential definition of the content of the right to health.73

It may be fair then to speak of the emplacement of Global South states within a ‘global health constitution’, one which is similar to and also overlaps with global economic constitution discussed above.74 Not only is the capacity of states to improve population health limited by the entrenched rights of investors and IP holders, but the manner in which the state goes about that task is itself conditioned by ‘market civilization’.75 Thus, the extensive role of private companies in the system of health governance metrics, the responsabilisation of individuals for health promotion, and the provision of monetary incentives to that end, for example.76

The global health constitution is also significantly shaped by the security concerns of European and Northern American states. In the period since the terrorist atrocities of September 11, 2001 and the ensuing, though unrelated anthrax attacks on domestic US facilities, global health security has attracted immense funding and policy attention.77 What King has called the ‘emerging diseases worldview’, jointly articulated by public health experts and international relations commentators, identified new and returning pandemics, in addition to the risk of pathogen weaponisation by terrorists, as a threat to the military and commercial interests of the USA and its allies.78 The latter acted multilaterally to reform the WHO’s International Health Regulations in 2005.79 Thickening the governmental regime on disease control, this imposed obligations on states to maintain the capacity to identify and respond to epidemic outbreaks, while declaring that non-state actors would also be acceptable sources of such information.

Equally, the USA engaged Global South states bilaterally, increasing its already substantial assistance for laboratory security and disease control through USAID and the military’s Walter Reed Institute.80 This return of ‘tropicality’ in international health has seen a certain articulation of health and development, but in a profoundly skewed fashion and subject to priorities determined outside the countries in question. The response to epidemics, such the 2006 Ebola outbreak in West Africa, was accordingly framed in terms of a humanitarian state of exception, whereby Western military power was deployed to the relief of ‘abject’ local populations.81 Campaigners seeking assistance, here as in other cases, were forced to accentuate the threat to the Global North (‘it only takes six hours for Ebola to reach Texas from Liberia’) at the cost of reproducing debilitating falsehoods about the true sources of most disease threats, in uneven economic development and exploitation.

The privileging of security and economics over any broader developmental frame in global health is neither uniform nor irresistible, however. It is possible to identify ‘countermovements’ challenging the constitutional ensemble sketched in this section.82 Given the intense government of contemporary state, it is not surprising that non-governmental actors have provided conspicuous leadership in this regard.83 The South African Treatment Action Campaign, in alliance with partners around Africa (e.g. CEHURD in Uganda) and globally (e.g. Médecins Sans Frontières and Health Action International), resisted the patent lockdown on access to treatment for HIV/AIDS through litigation and on the streets. Senegalese trade unionists withheld patient data from the ministry of health as part of industrial action against poor working conditions and unfair healthcare distribution between 2010 and 2013. Such data played an important role in the country’s ability to secure funding from international donors. Failing to provide data was thus ‘a novel form of political resistance’ that highlighted the dependence of both national and international health systems on locally collected data.84

Nonetheless, the state has remained a key fulcrum of this countermovement. National parliaments and courts were the main fora for the implementation of TRIPs, and the exploitation at national level of flexibilities within the agreement in order to increase access to essential medicines for instance.85 Memories of the goal of self-sufficiency and equal participation in the international health sciences continue to actuate popular and elite responses to global governmentality, whether this involves the adaptation of external measures or outright resistance to them.86 Most notable, perhaps, is the refusal of Indonesia to share viral samples with the WHO during the H5N1 avian flu pandemic of 2005. This was in protest at the failure of manufacturers to make vaccines developed on the basis of such samples available in sufficient quantities to Third World states. Indonesia’s invocation of ‘viral sovereignty’ as against the global health security regime was based on provisions of the Convention on Biological Diversity, which themselves articulated an NIEO-type preference for national control over valuable resources.87 Of course, it’s important not to overstate the effect of this resistance in its diverse forms. International measures to address the issues raised, such as the WTO’s Doha Declaration on access to medicines and TRIPs (2002) or the WHO’s scheme for vaccine sharing, for example, have been of limited practical utility.88 Nonetheless, as Anderson points out, they do provide ‘an important catalyst for political experimentation and transformation’.89

In conclusion, while it is too early to speculate about the longer-term consequences of Covid-19 for global health governance, some trends can be picked out. Most notable was the fact that the virus spread initially across the northern hemisphere in early 2020, from China into Europe and North America. Unlike Ebola and other ‘emerging diseases’, it was not possible to pursue a rhetorical strategy of ‘extraversion’, representing the Third World as a ‘reservoir of infection’ threatening the Global North unless aid was forthcoming. On the contrary, formal multilateral initiatives, aimed at global fairness and an epidemiologically rational response were bypassed by the Western governments. Protective equipment was stockpiled and vaccines pre-emptively bought, marginalising the WHO’s COVAX procurement system which had been intended to achieve global solidarity, pooling coverage and risk.90 The iron lock of global patent law remained in place, with a campaign to write an appropriate waiver into the TRIPs agreement ongoing at the time of writing.91 Charitable donations of surplus vaccines have been motivated not by humanitarian concern or the right to health, but by geopolitical anxiety at China’s increased health diplomacy in Africa and Latin America.92 The national interest has trumped global health governance, at least as far as the states of Global North are concerned. Third World countries had fewer options. Some accepted Chinese aid; more trusted COVAX and their traditional Western donors; many reverted to authoritarian public health practices dating from the colonial period in attempt to contain the virus and to show themselves reliable global health ‘citizens’.93 There has been one significant sign of change, to the face of indifference from the Global North and the failure of global health. Vaccine scarcity has directed attention to renewed South–South cooperation, including negotiating coalitions in international organisations, the creation of local vaccine manufacturing capacity, and the development of continental multilateralism in health, for example through the African Union.94 A health future after global health governance may be coming into view, one which reconnects with the promise of broader, more structurally focused public health, associated with the Bandoeng conference of the League of Nations Health Organization in 1947, and with the values of popular sovereignty and economic justice, associated with the Bandung conference of non-aligned nations in 1955.
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CHAPTER 26

Practices of Indigenous International Law and Development

Beverley Jacobs and Jeffery Hewitt

I. Introduction

Indigenous peoples existed in organised societies with rich cultures, beliefs, and laws for millennia before any of the Crowns of Europe had made first contact. Indigenous Nations had long established borders with each other through diplomatic relations and international law practices, such as with the Haudenosaunee Confederacy, long before the development of the Westphalian model and its model of development. In this chapter, we survey some of the ways in which Europe advanced the doctrine of discovery to justify the taking of Indigenous lands, and the means by which North America, including Canada, continues to rely on the doctrine to uphold a master narrative that should rightly be renounced along with recognition of Indigenous legal orders as part of multi-juridical practices. But this is not a lesson in history. Indigenous international laws continue today in spite of colonial disruption, though we also see the ongoing impacts of efforts to erase Indigenous peoples and laws through failures to honour treaty obligations, the establishment of residential schools, and the targeting of Indigenous women. The colonial disruption of Indigenous peoples through development policies and practices is particularly evident in resource extraction projects transpiring in Indigenous territories.1

II. Practices of Indigenous International Law

This section, relating to the Haudenosaunee Confederacy, offers some insight into one example of international law as practised by Indigenous peoples in what is now known as North America. It is necessary to note each Indigenous nation has its own methods of diplomacy and practices of international law that, like European international law, is influenced by engagement with other nations. All Indigenous nations practised international law when interacting with other Indigenous nations through trade and commerce, warfare and peace, treaty-making, alliances, etc. Note in the following section, for example, ways in which the Haudenosaunee Confederacy recorded international treaties with the Anishinaabe and Cree nations. Like any international treaty, such wampum agreements were the result of a series of international diplomatic engagements between nations who have different cultures, languages, systems, origins, and laws.

The premise that international law is the sole purview of Europe is incorrect. European-centred international law arose out of Europe, for European-based legal systems—namely common and civil legal traditions, now practised in many countries beyond Europe, such as Canada. Indigenous international law, which continues to be engaged with today by Indigenous Nations, has been practised long before the origins of international law arising out of the Treaties of Westphalia.2 Consider, for example, the Haudenosaunee Confederacy.

A. Haudenosaunee Confederacy Overview

O:gwehowehnya means ‘our [Haudenosaunee] way of life’3 and all of those traditions, ceremonies, customs, values, and principles that come with it. Haudenosaunee legal orders stem from the spiritual messages of the Creator and provides a belief system in that this is how we, as human beings, are to live every day. Haudenosaunee legal orders are natural laws and have been eloquently described as follows:


The natural law is that all life is equal in the great creation; and we the human beings, are charged with the responsibility (each in our generation) to work for the continuation of life. We the human beings, have been given the original instructions on how to live in harmony with the natural law. It now seems that the natural world people are the ones who have kept to this law.4



Haudenosaunee traditions and laws originated through an oral tradition where stories and lessons from those stories are passed down from generation to generation. The most important and integral aspect of this oral tradition was (and still is) Haudenosaunee languages. When oral tradition was being transmitted to the people through their distinctive languages, the lessons were ingrained within the recitals of Haudenosaunee laws and each individual was responsible for interpreting the story and determining how it related to him/her. As part of this oral tradition, we have been taught about Gayanehsragowah (The Great Law of Peace).

The basic principles of Gayanehsragowah are based on peace, power, and righteousness. The most important principle of the Great Law is the way in which each person relates to one another and the way the Haudenosaunee Confederacy functions internally through the discipline and power of Ganikwi:yo (a good mind).5 Gayanehsragowah is ‘a system that provide[s] for peaceful succession of leadership; it serve[s] as a kind of early United Nations; and it install[s] in government the idea of accountability to future life and responsibility to the seventh generation to come’.6 It is a system that has ‘established a government of absolute democracy, the constitution of the great law intertwined with the spiritual law’.7 This is not to state, however, the Haudenosaunee Confederacy’s complex structure is identical to the current United Nations model that itself is the subject of scholarly critique.8 Rather, the point is the Haudenosaunee Confederacy developed, built, and sustained an international body of governance and leadership that pre-dates the United Nations and offered a structural model. As we will discuss later in this chapter, obscuring Indigenous influences in the origins of international organisations has not precluded Indigenous peoples from asserting claims in modern international fora, such as the United Nations.

Gayanehsragowah is Haudenosaunee international law. Through the determination of the Peacemaker, his Good Message of peace enabled five separate warring nations to unite as one. The Peacemaker began with the Mohawk Nation and was able to convince the Mohawk people to accept the Gayanehsragowa through the assistance of Jigohsahse and Hayewahta. They delivered the Good Message to the Oneida Nation (People of the Standing Stone), the Onondaga Nation (People of the Many Hills), the Cayuga Nation (People of the Pipe), and the Seneca Nation (People of the Great Hill). All five nations accepted the Good Message and formed the Haudenosaunee Confederacy.9 As a result of the power of unity and the power of a good mind, the oldest League of Nations10 was formed.11

B. Wampum Diplomacy Expansion

As part of the oral tradition of Haudenosaunee peoples, wampum was formed and utilised for official and ceremonial purposes and has remained exclusively sacred. The Wampum Circle of Fifty Chiefs represented and symbolised the invitation that was made by the Peacemaker to each of the fifty Hodiyanehso (Chiefs). All of them were to join hands together so that they recognised that they were all equal and that they would never forget their responsibilities to the people. The Hayewahta wampum belt12 symbolised the union of the Five Nations. The symbol in the middle represented the Tree of Peace and the Onondaga Nation (the heart or the ‘firekeepers’13 of the Haudenosaunee Confederacy). The first square on the left represented the Seneca Nation (Keepers of the Western Door); the next square represented the Cayuga Nation; the next square to the right of the ‘heart’ or Tree of Peace represented the Oneida Nation and the square on the right represented the Mohawk Nation (Keepers of the Eastern Door).

Every law recited and recorded by Haudenosaunee spiritual leadership was passed through the use of a string or belt of wampum and was memorised by those who were capable of memorising all of the words within the message or law. With respect to his responsibilities with external nations, a Hoya:neh14 is capable of forming wampum strings or belts to record matters of national or international importance. These wampum belts are used to record the pledges made with an external nation. It is an agreement that is binding as soon as the strings are exchanged by both parties. Peace treaties through the development of wampum belts are recognised with other Indigenous nations, including but not limited to the Anishinaabe (i.e. Dish With One Spoon wampum belt) and the Cree (Treaty of Niagara 1764).

This wampum diplomacy was further established in the treaty relationships between the Haudenosaunee and the early colonisers, including the British Crown. Kuswentah, also known as the Silver Covenant Chain is described as follows:


[T]he concept of the Covenant Chain continued to develop and was eventually described as a silver chain holding both the British sailing ship and the Haudenosaunee canoe to the ‘Great Mountain’ (Onondaga). It was described as a three-link silver chain representing ‘peace and friendship forever’. These metaphors became central to the ensuing relationship of the Haudenosaunee and the Crown. Furthermore, the Crown borrowed this ideology and terminology in their treaty making with other Indigenous nations in North America. British and Indigenous treaty records documented the Crown’s application of the Covenant Chain relationship to many other nations throughout the Northeast, including the Ojibwa, the Mississaugas, and the Delaware, to name but a few.15



Both signatories had authority to bind their principals and both parties intended to create legally binding obligations. These obligations were assumed by both sides and there was a measure of solemnity involved. In 1836, Sir Francis Bond Head, the Lieutenant Governor of Upper Canada, recognised the significance of the wampum treaty belts and stated as follows:


An Indian’s word, when it is formally pledged, is one of the strongest moral securities on earth; like the Rainbow, it beams unbroken when all beneath is threatened with annihilation. The most solemn form in which an Indian pledges his word is by the Delivery of a Wampum Belt of Shells; and when the purport of this Symbol is once declared, it is remembered and handed down from Father to Son with an Accuracy and Retention of Meaning which is quite extraordinary.16



The Kuswentah treaty made between the British Crown and the Haudenosaunee Confederacy was formalised in 1664 at the Treaty of Fort Albany17 and was further described by Bruce Morito: ‘The Covenant Chain was certainly about the rule of law and negotiating agreements, but it was also about maintaining or restoring health, balance and trust, and expressing compassion … wampum-based communicative actions were attempts to go directly to the subjective and intersubjective worlds of moral feelings and responsibility.’18

Oren Lyons also noted that:


The ideas and principles expressed in the Silver Covenant Chain and other traditions of the Haudenosaunee have been central to our relations with other nations and states, whether Indian, European, or American. In these traditions, there is a recognition that peoples are distinct from each other. However, since the beginning of our memory this distinctiveness has been seen as a foundation for mutual respect; and we have therefore always honored the fundamental right of peoples and their societies to be different.19



In the ways set out above, wampum diplomacy was established and practised long before colonisation of what is now North America. However, this diplomacy continued into peace relationships with early colonisers including the British Crown. Such international legal relations and diplomacy is continued through today by many Indigenous Nations in North America, and around the world.

III. The North American Colonial Project and Development

A. Early Engagements

Colonisation is the process of extracting resources from foreign lands and leaving after riches have been transferred to the controlling, Crown authority. In early engagements with Indigenous peoples in North America, the Crowns of Europe approached the resources on the continent for their own enrichment and the expansion of empires.20 This practice generated colonies for many European Crowns. The decision to permanently settle in such lands, as is the case of the Americas, is settler-colonialism.21 As a means to both establish the Crowns of Europe on Indigenous lands and to justify the taking of resources and lands, the doctrine of discovery was conceived.22 The doctrine has evolved over time and required extraordinary legal gymnastics from naturalist thinking to legal positivism.23 Colonisers initially failed to recognise Indigenous peoples as humans, later asserting if Indigenous peoples are human they must be converted to Christianity. Even then, given Indigenous lands and resources were not being exploited in the ways of Europe—such as for the enrichment of a monarchy and upper classes24—Indigenous peoples forfeited any ‘title’ and all related rights to lands and resources by virtue of being Indigenous.25

The evolution of the doctrine is evident in the range of elements that comprise it, all underpinned with an assumption of cultural and civil superiority of Europe over Indigenous peoples that persists in the modern day.26 The doctrine’s structure allows for the first arrival of a European Crown to mean ‘discovery’ and thereby equate to ownership and assumptions of sovereignty along with an exclusive right to buy lands.27 Indeed, the mere arrival of a European ship was such a profound event, in accordance with the doctrine of discovery, that Indigenous peoples would no longer have rights to international trade, including practising international law as they had been for millennia.28

Such an assumption, of course, sets aside that at the height of the doctrine of discovery, it was Indigenous technology and science that made considerable contributions to moving Europe out of the Middle Ages. When Europe could not feed itself, it was Indigenous science and the practice of fertilisation that helped Europe improve how to feed itself.29 When European crops were failing, it was Indigenous peoples of North America who had already cultivated potatoes that fed Europe.30 But such sophisticated science and knowledge was, and often remains, inconsistent with assumptions of European cultural superiority and as such is recast with a narrative that sets aside Indigenous knowledge. Indigenous peoples have long been stereotyped as ‘savages’ who were not empowered with European superiority.31

B. Treaties, Attempts of Erasure, and Residential Schools

Canada’s Constitution Act 186732 formalised confederation. In advance of confederation, Canada had already created the Gradual Civilization Act 185733 as a mechanism to control and erase Indigenous populations under the guise of being ‘uncivilized’. During the earlier years of settlement and establishing a lands and resources base for what would become Canada, the expansion of settler colonialism relied on the permanent removal of Indigenous peoples. This transpired through a range of practices, including treaty making. Though many treaties were negotiated, some were insisted upon. Violence against Indigenous peoples, who are treaty partners with the Crown, was among the tactics used to remove Indigenous peoples from their lands. For example, Canada’s first Prime Minister, Sir John A. MacDonald, starved Indigenous peoples, to compel those who were reluctant to sign treaties.34 Regardless of whether treaties were negotiated or forced, Canada’s legal system has spent considerable attention on treaties and treaty interpretation,35 with the underlying assumption of Crown sovereignty. For Indigenous parties, treaties are sacred, international agreements among nations, made in accordance with Indigenous protocols and laws.36

Once treaties were signed for mass tracts of lands covering the majority of Canada, however, the Crown pivoted away from its obligations and unilaterally redefined treaty relationships with Indigenous peoples, who were assumed to be under Crown control. Indigenous laws and status as Nations, as treaty partners, were ignored.37 The Crown used its assumption of sovereignty to expand Canada’s land mass and began to clear the plains.38 Treaties in Canada do not include terms wherein the Crown is expressly provided with sovereign authority over Indigenous parties.39

An assumption of Crown sovereignty is a significant assumption that amounts to legal fiction, which is continuously upheld in law and through legal institutions. For example, in a case involving fishing rights, R v. Sparrow,40 the Supreme Court of Canada first established a test for determining an Aboriginal or treaty right within the constitutional context of section 35.41 Along with a subsequent decision, R v. Van der Peet,42 which considered an Aboriginal right to sell fish, and additional cases, the Supreme Court of Canada has consistently upheld the assumption of Crown sovereignty over Indigenous peoples and the Crown’s authority to unilaterally infringe the rights of Indigenous peoples. There is no analysis by the Court nor legal justification in any of the s. 35 jurisprudence setting out the legal reasoning for the reliance upon an assumption of Crown sovereignty. In addition, in R v. Badger,43 the Supreme Court of Canada stated treaties must ‘be liberally construed and any uncertainties, ambiguities or doubtful expressions should be resolved in favor’44 of Indigenous parties. Yet, in keeping with a narrative of domesticity versus international parties, the legal tests on Aboriginal and treaty rights do not recognise nor insist upon an interpretation of treaties in accordance with the Indigenous laws of the relevant Indigenous parties.

C. Indigenous Women and Settler Laws

Indigenous legal orders existed long before the imposition and enforcement of colonial laws upon Indigenous peoples. Gayanehsragowah was based upon matrilineal order wherein women were the decision makers and provided the identity to future generations and directly linked Indigenous women to their lands and territories. As noted by Yvonne Boyer and Judith Bartlett, ‘Aboriginal women, historically, held the highest degree of respect within their communities as the givers of life and family anchors. They kept the traditions, practices, and customs of their Nations. They were revered for their ability to create new life and their ability to facilitate these new relationships with the Creator.’45

The impacts of colonial laws upon Indigenous women are genocidal.46 The source of these laws stem from European legal theorists’ creation of an internationally known European concept of jus gentium, Law of Nations, now known as international law, wherein the ‘[p]ractical and effective occupation of discovered lands, defended by the sword if necessary, became recognised as an evident and undeniable source of title and sovereignty to territory inhabited by indigenous peoples’.47 This concept is transformed into the racist Doctrine of Discovery which is ‘premised on the ancient principle of Christian dominion and a distinction between the paramount rights of “Christian people” and subordinate rights of “heathens” or non-Christians’.48 The Doctrine of Discovery or the Doctrine of Christian Discovery is ‘institutionalized into law and policy, on national and international levels, and lies at the root of violations of indigenous peoples’ human rights, both individual and collective’.49 As noted by Special Rapporteur, Tonya Gonella Frischner:


[a]t least two governments other than the United States, Canada and Australia, have cited the Johnson v. McIntosh ruling to enforce the Doctrine of Discovery. When they have done so they have cited the Doctrine of Discovery and the Framework of Dominance. Non-Indigenous legal scholars and state actors have interwoven the Doctrine of Discovery into international and domestic law.50



Colonial laws violated peace and friendship treaties, like Kuswentah, by unilaterally establishing its government through legislation in which it had control over Indians and lands reserved for Indians under section 91(24) of the British North America Act 1867 (BNA Act). This legislation then gave the government authority to establish another racist piece of legislation: the Indian Act 1876 (Indian Act).51 The Indian Act, itself, was the catalyst for missing Indigenous women by forcefully displacing Indigenous women from their traditional territories for ‘marrying out’52 since its existence in 1876. ‘The loss of connection of Indigenous women to their lands and territories through legalised genocide (i.e. the Indian Act policies and law) or murder means that the lifeblood and carrier of future generations are also cut off.’53

History of colonisation includes government control, genocidal legislation (i.e. Indian Act, BNA Act), residential school policies, child welfare policies, overrepresentation in provincial and federal prisons, systemic racism in colonial institutions (i.e. health, law, education)—resulting in violence against Indigenous Women and girls leading to their murders and disappearances.

With colonisation, patriarchal laws, policies, legislation, and regulations instituted attacks on Aboriginal women in their role as family anchors. The social fabric of the core of the family unit was attacked through the imposition of tools of assimilation. The loss of identity through colonising actions such as the Indian Act, residential school policies, mental health laws, forced removal of children, and the Sixties Scoop are some of the determinants that have contributed to erosion of women’s role in Aboriginal cultures. Eroding the position of Aboriginal women as caregivers, nurturers, and equal members of the community inflamed the false colonial perception that Aboriginal women were somehow worthless and free to be exploited. European male-created and dominated values have shaped institutions, laws, legislations, and policies that have implemented a long-lasting negative effect on the physical, mental, and social health of Aboriginal women.54

As noted by Celeste McKay, ‘[t]he reality is that Canada and across the world, many Indigenous women suffer from grave human rights violations, at all levels—from the right to live free from violence, to the right of self-determination to the right to own property’.55 The National Inquiry into Missing and Murdered Indigenous Women and Girls argued in its supplementary report that Canada has committed genocide against Indigenous women.56 The final report ‘highlights that the thousands of truths shared before the National Inquiry reinforce the existence of acts of genocide against Indigenous women, girls, and 2SLGBTQQIA people’ and states:


The violence the National Inquiry heard about amounts to a race-based genocide of Indigenous Peoples, including First Nations, Inuit and Métis, which especially targets women, girls, and 2SLGBTQQIA people. This genocide has been empowered by colonial structures, evidenced notably by the Indian Act, the Sixties Scoop, residential schools and breaches of human and Indigenous rights, leading directly to the current increased rates of violence, death, and suicide in Indigenous populations.57



D. Indigenous Families and Residential Schools

Canada amended the Indian Act to create residential schools, which were too often dangerous places for Indigenous children. By force of federal law, these schools required Indigenous children to be taken from their families and placed into a state-sponsored institution. The schools banned Indigenous languages in favour of those of the colonising Crowns of Europe, English and French. The government made Indigenous ceremonies and gatherings illegal, which was reinforced at the schools. Residential schools ran human experiments on Indigenous children on nutrition, including underfeeding.58 Health experiments on tuberculosis, for example, were conducted on Indigenous children.59 Many residential schools were operated by Christian churches, and indoctrinated Indigenous children. Significant numbers of Indigenous students suffered spiritual, physical, emotional, and sexual abuse by priests, nuns, and others charged with operating the schools. There remain only estimates of the numbers of Indigenous children who died while attending school—such records were not well kept and are only recently beginning to reach into the Canadian consciousness.60

Residential schools were touted as a means of ‘civilising’ Indigenous children. By banning Indigenous languages, practices, ceremonies, and world views to be replaced with European knowledge and Christianity, residential schools also served to advance an agenda of eradicating Indigenous peoples. By attempting to sever Indigenous children from their cultural, linguistic, and legal inheritance, Canada intentionally sought to undermine the treaties by eliminating Indigenous treaty partners. Through residential schools, Indigenous children and families were targeted which led to the ongoing heightened level of violence against Indigenous peoples. The attack cut deeply into the ways of being for Indigenous Nations who had rich and long-established societies, many of which placed families centrally.

For example, Haudenosaunee legal orders addressed the roles and responsibilities of leadership (i.e. Chiefs, Clan Mothers, Faithkeepers) and about healthy relationships among all peoples and all living things.61 The matriarchal clan system established a healthy social order which in turn identified a healthy sense of self because an individual within a clan understood at birth what their roles and responsibilities were. With the lineal descent of families being determined according to the female line, children were taught from birth about healthy relationships. All members of a certain clan recognised each other as family or as relatives. Men and women who were members of the same clan were forbidden to marry.

Haudenosaunee peoples believe that children are considered sacred gifts from the Creator and that, as children, their spirits are pure and innocent. If their spirits are not taken care of, nurtured, or loved, then the spirits die out. If they die, then there is no validation of who that person is. In order for them to find their place in our culture, in our family [clan] systems and in our immediate families, they need that nurturance and validation. When children are born, when they are first created, and when they take their first step upon this earth, they already have their language and their culture. It is already a part of their make-up as little humans.62 Residential school created a disruption of spirit and ‘caused a devastating irreparable loss to several generations’.63 The Truth and Reconciliation Commission recognised these losses as cultural genocide.64

When the genocidal policies of the Indian Act forced children to attend residential schools, the kinship bonds and learning about healthy relationships according to Indigenous legal orders were beaten out of the children. At least six to seven generations of children were horrifically sexually, physically, mentally, and spiritually abused. Many of their family members, including parents, grandparents, sisters, brothers were also detrimentally impacted. Indigenous legal orders and the teachings about healthy relationships within the clan system and relationships with the natural world that were taught orally and passed down from generation to generation were completely cut off as a result of the residential school system. All of the teachings and practices, including traditional ceremonies, are an important development for Indigenous children and how they interact with their environment, which it is with the natural world (i.e. the environment) or with the human world (i.e. family and community). All human beings are comprised of four elements: mental, physical, spiritual, and emotional. All elements are interconnected so when one element has been negatively affected, all aspects are affected.

Broadly speaking, the residential school system brought about the loss of a whole culture of generations of Indigenous peoples. It affected the socialisation and structure of Haudenosaunee people by assisting in the elimination of the clan system. It affected all relationships including the inability to communicate or the deprivation of being loved and nurtured—usually a normal occurrence between mothers, fathers, grandparents, and children. Children were never allowed to be children and were never able to express themselves as children. The loss of language affected communication skills, knowledge of sacred ceremonies, and spiritual relationships with everything. The loss of voice and connection with family and bonding affected the ability to think, feel, and know.

The residential school system also affected the ability of knowledge holders (i.e. grandparents/Elders) to teach Indigenous laws to their children. The education system based on Indigenous legal orders was detrimentally affected. Many children were devastated and traumatised as a result of being forcefully removed from their families and their traditional territories. The pain of separation, isolation, and abandonment from their families, friends, and a way of life, caused grave psychological harm, now termed as post-traumatic stress and historical trauma.65 Many children were brainwashed by being consistently told that they were dirty dumb savages. One survivor of the Mush Hole stated that she was treated worse than an animal:


When you hear it often enough, especially in your most vulnerable years as a child, you begin to believe it and start to act it out. We believed we weren’t as good as other people. We believed it because that is the way we were raised at the schools, that is the way we were taught, that is the way we were programmed to believe.66



As a result of the brainwashing, many adult children of residential schools have denied their heritage as an Indigenous person. Some have been brainwashed so badly that they did not realise that it had an impact on their future generations.

Many children were physically beaten by a strap or by whips until they were broken. They were punched, thrown, whipped, and shoved. Many of the beatings took place at night without anyone watching; some beaten in front of their peers as a form of ‘deterrence’, and some beaten to unconsciousness. Many died. Many parents and grandparents were not aware that their children died until it was time to pick them up or when they were supposed to come home.

Residential schools provided open access to sexual predators. Children, both male and female, were being sexually assaulted by more than one person, whether it be priests, nuns, or anyone else employed at the schools. There were many forms of sexual abuse, an infestation that also occurred among the children in the schools. Such behaviour was learned from the very schools established to ‘civilise’ Indigenous peoples, while simultaneously practising brutal and violent acts upon Indigenous children.

Spiritual damage also occurred from all of the abuses but also because of the forced loss of language and the loss of a spiritual belief. ‘All children were spiritually abused because a foreign religion was forced upon them.’67 Many Indigenous children came from traditional families where spiritual ceremonies and speaking their languages were a part of their life. Many children were physically beaten for speaking their languages which caused grave harm to their spiritual well-being.

Genocidal laws and residential school policies, enforced under the Indian Act, violated Indigenous legal orders. Children who were forced to attend residential schools were not given an opportunity to know their families, their communities, and their nations that cared about and for them. They were not able to know that they were part of a whole nation that formed their identity. Love, respect, and nurturance was the basis of the relationship with Haudenosaunee children as these were the principles of Haudenosaunee laws. Gayanehsragowa was based on love, respect, affection, patience, nurturance, and guidance. Deprivation of love was one of the major violations of Haudenosaunee laws. In sum, what masqueraded as development for the Canadian state—along with its proclaimed resources—was not development but the theft of other peoples’ children and active attempts to erase Indigenous languages, cultures, and peoples.

IV. International Fora and Indigenous Claims

Though their influences on international fora remain under-explored, having a long-standing tradition of engaging with Indigenous international laws, Indigenous nations—especially the Haudenosaunee Confederacy—have consistently argued claims of sovereignty and self-determination since the existence of colonial laws.68 The colonial principles of international law were not established until 1919 with the League of Nations.69 The Haudenosaunee Confederacy, through its representative speaker, Deskaheh, as well as Maori religious leader, TW Ratana, made formal interventions and petitioned an appeal to recognise their respective Indigenous nations as a nation state to be formally recognised by the League of Nations. Despite the formal application, entitled ‘The Redman Appeal for Justice’ and presented by Deskaheh, the League of Nations refused to hear the appeal based on the colonial rules of the Covenant of the League of Nations. Canada made a formal response to this petition and advised the League of Nations that the Haudenosaunee Confederacy were subjects of the British Crown.70 Though not solely the subject matter that has compelled these interventions between Indigenous peoples and European international law-based for a, such as the League of Nations, development projects on and in Indigenous land has been a key driving force. By applying, for example to be recognised as a nation state, Indigenous nations would then have more direct access to control and proactive interventions at an international level with respect to challenging and shaping development projects in Indigenous territories.

The formal United Nations (UN) system did not come into existence until 1945 and the Haudenosaunee Confederacy continued to assert its sovereign status at the UNs’ founding conference held in San Francisco with the following statement: ‘As a nation, we appeal to the conscience of the democratic nations for actions to correct the deep injustice under which we are suffering.’71 Since the formal establishment of the UN human rights system, Indigenous peoples have participated in numerous UN committees, including but not limited to:


• United Nations Committee on the Elimination of All Forms of Racial Discrimination, and the United Nations Committee on the Elimination of All Forms of Discrimination Against Women

• Convention on Biological Diversity

• Conference of the Parties (of the United Nations Framework Convention on Climate Change)

• Expert Mechanism on the Rights of Indigenous Peoples

• United Nations Declaration on the Rights of Indigenous Peoples

• United Nations Educational, Scientific and Cultural Organization

• United Nations Reduction of Effects of Desertification and Deforestation

• Food and Agriculture Organization of the United Nations

• United Nations Development Programme

• United Nations Environment Programme

• United Nations Framework Convention on Climate Change

• World Health Organization

• United Nations Population Fund

• United Nations Development Fund for Women

• Commission on the Status of Women

• UN-Habitat

• UNICEF

• World Intellectual Property Organization



From the 1980s to the 1990s, various reports, working groups, declarations of International Year of the World’s Indigenous People (1993), and International Decade of the World’s Indigenous Peoples (1994) began. In the year 2000, the United Nations Permanent Forum on Indigenous Issues was established. The first Special Rapporteur on the Rights of Indigenous Peoples was appointed in 2001. The year 2005 was declared the Second International Decade of the World’s Indigenous Peoples. In 2007, the UN Declaration on the Rights of Indigenous Peoples was formally adopted along with the Expert Mechanism on the Rights of Indigenous Peoples. In 2014, the UN General Assembly held a World Conference on Indigenous Peoples.72

Although these UN committees and organisations exist, a colonial construct of international law and human rights continues. Since the fight of Deskaheh in 1923 to claim sovereignty on behalf of the Haudenosaunee Confederacy, there continues to be no recognised seat at the United Nations table for sovereign Indigenous peoples.

In addition to the UN, Indigenous peoples have also accessed other international fora on a range of matters such as the Inter-American Commission on Human Rights. Consider for example, Mayanga (Sumo) Community of Awas Tingni v. Nicaragua, in which the Indigenous community of Awas Tingni brought a claim against the Nicaraguan government for violating their human rights. The ground-breaking decision established that a right of Indigenous communities to their collective land is a basic human right. Specifically, the Commission found ‘that the right to property, as affirmed in the Inter-American Convention on Human Rights, protects the traditional land tenure of indigenous peoples’.73 The use of international fora by Indigenous peoples is likely to continue as further international agreements include Indigenous peoples’ rights, such as the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).

The UNDRIP included Indigenous peoples, though not exclusively, in the drafting of the document and while not initially adopted unanimously, Canada ultimately signed the agreement and recently implemented Bill C-15, An Act Respecting the United Nations Declaration on the Rights of Indigenous Peoples.74 Proponents cite this legislation as a considerable advancement in recognition in Canada of Indigenous peoples’ rights, including sovereignty.75 Critics argue the law frames Indigenous peoples’ rights within Canada’s Constitution Act 1982—specifically section 35—which then subjects the UNDRIP to constitutional legal tests that allow for unilateral Crown justification of infringement of Indigenous rights.76 Ultimately, how UNDRIP will be interpreted in Canada to either advance Indigenous rights and challenge master narratives or uphold the status quo of Crown sovereignty over Indigenous peoples, resources, and lands will be seen over the course of time. Either way, there is now legislation in Canada that adopts UNDRIP, which is an advancement albeit nuanced. The impacts of UNDRIP and its related legislation in Canada is too recent to determine any potential effects on development policies and practices on projects on Indigenous lands.

V. Some Conclusions

We have sought to offer a survey of Indigenous peoples’ international law and some of the ways in which the colonial project has sought to eliminate not only Indigenous legal orders but the peoples themselves. Through insights into the Haudenosaunee Confederacy, for example, we have also sought to offer a recalibration of the understanding of international law as being solely the purview of European legal frameworks. Rather, Indigenous nations were and continue to be organised societies with rich cultures, beliefs, and laws that are reflective of Indigenous world views and knowledge. International borders and trade were practised in what is now North America long before the arrival of Europeans. We provide this chapter as a means of advancing symmetry among the relationships between colonising powers and Indigenous nations, which has without a legal basis been upheld by the mythology of Crown sovereignty over Indigenous peoples. It is the pursuit of this symmetry that we also seek to contribute to the ongoing development policies and practices in Indigenous territories that continue to be unilaterally extractive. However, Indigenous peoples are not always against development. Indeed, without it the creation of Indigenous international laws and trade practices that we have discussed in this chapter would not have been possible. We offer this chapter as a means of furthering the words of Oren Lyons that Indigenous peoples have ‘always honored the fundamental right of peoples and their societies to be different’.77 Through honouring and upholding treaties, recognising Indigenous Nations as nations, respecting Indigenous women and families, including Indigenous international laws in development practices, among other things, we have a shared expectation that successor nations, such as Canada, will learn to do the same.
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Chapter 27

Global White Supremacy as/and Worldmaking

‘Race’ in International Law and Development

Joel Modiri


The color line belts the world.

(W. E. B. Du Bois, 1906)



I. Introduction

The protocol of this contribution begins with a recollection of W. E. B. Du Bois’s rightly famous pronouncement that ‘the problem of the twentieth century is the problem of the color line’.1 Despite its undeniable prescience and canonical status, Du Bois’s pronouncement would still turn out to be rather modest, perhaps even tepid, on both sides of its temporal divide. This is so, since the formation of this ‘problem’ long precedes the twentieth century, —Du Bois himself tracked it to the fifteenth century—and also since it remains an enduring and interminable ‘problem’ in this century, with no signs that it will spare the centuries to come.2 In recognition of this prophetic modesty, Nahum Dimitri Chandler in a recent work on Du Bois has proposed renaming the problem of the colour line as ‘the problem of the centuries’.3 So extended, this Du Boisian insight remains incomplete without reference to his observation in 1905 that ‘the most significant fact of the opening century’ is that the ‘Negro problem in America is but a local phase of a world problem’.4

In framing it as a ‘world problem’,5 Du Bois renders one of the principal concept metaphors in his thinking, the ‘color line’, on a world-historical scale. The global colour line—‘the relation of the darker to the lighter races of men’6—is Du Bois’s distinct intervention in tracking the worldmaking effects of race in its global historicity and its unfolding as an ‘agnostically-derived and hierarchically-ordered … articulation of the differences and relations among groups of humans’.7 Reiterated by Frantz Fanon in his observation that ‘what divides the world is first and foremost what species, what race one belongs to’,8 the ‘color line’ in its Du Boisian figuration marks the centrality of race in the making of the modern world, and tracks the emergence and unfolding of race, racialisation, and white supremacy as powerful constitutive and organising principles of the global political and legal order as we have come to know it.

These postulations by Du Bois and Fanon tell a story that is a narratological and ideological hallmark of Black radical and anti-colonial intellectual traditions. In terms of this story, European colonial expansion from the fifteenth century onwards was a project of white worldmaking, of fashioning a ‘white world’ or ‘white international’9 that was driven by the historical and geopolitical confluences of colonial conquest, slavery and genocide, imperialism, and racism. Profoundly ordered by the racialism already formed within the cauldron of premodern European society and culture,10 European colonial expansionism unfolded into a modern world system as global white supremacy underpinned by the logics of racial capitalism and anti-Blackness. Carried on the wings of transoceanic Voyages of Death, a wave of ‘white ferocity’11 indexed by plantations, whips, mines, farms, forts, factories, captives, corporations, merchants, industries, taxes, missionaries, and empires spread throughout the globe over five centuries demarcating its entire material and symbolic field. Through webs, flows, and transits of appropriations, extractions, and exchanges of bodies, lands, spices, textiles, rice, sugar, cotton, tobacco, gold, and guns, a global political economic order, structure of power, and hierarchy was forged. These historical processes would also set off a ‘cultural bomb’ in Africa and the rest of the colonised world,12 and inflict, across the spatiotemporal breadth of the planetary human experience, a ‘tear in the world’13 contoured by unthinkable terror, violence, displacement, loss, and suffering.

The title of this contribution—‘Global White Supremacy as/and Worldmaking’—gives a name to this drama of colonial and imperial worldmaking in which race—with all of its ‘tenacious powers of renewal and variation’14—was and still is the central ordering principle. If this story is largely familiar to many of us, it is one that still bears repeating. In this contribution, I revisit this story with a view to situating it in the specific context of the relationship between international law and ‘development’. Coming to this writing with the concerns of a scholar of the black radical tradition in the ‘non-disciplinary’ location of jurisprudence, and not as an international law scholar per se, I take this occasion to revisit several works in the critique of colonialism and empire, and bring them to bear on the discourse of ‘development’ as a key term of international law and politics.15

The rudimentary lineaments of the critique of development (including its mainstreaming through academia as development studies, its public associations with charity and philanthropy, as well as its institutionalisation in national and international legal and political policies and structures) are well rehearsed. The critique proceeds by interrogating the imbrication of development in a ‘civilisational discourse’16 derived from modernist claims of universalism and progress to exposures of the specifically Western political and cultural assumptions embedded in the idea of development.17 The critique also draws attention to the depoliticising and disempowering effects of development discourse, showing it to be a concept and practice already saturated with hierarchy and governmentality, and one which is complicit in the violent and discursive production of an undeveloped Other as its object. Development as the lastborn of the Enlightenment; as allied to imperial and neocolonial powers; as an instrument for the Euro-American orchestration of the political affairs and economic policies of governments in the Global South; as a technocratic discourse.18 This is just an abbreviated inventory of some of the more potent anti-imperialist, radical–democratic critiques of development.

This contribution takes on board but ultimately works to one side of these critiques in order to put pressure on the problematic of race within development and on development as an essentially racialised concept. The argument to be worked out in the course of this chapter is not only that race and development are interrelated in the entrenchment of the international political and legal order, but that race lies at the bedrock of the present global power asymmetries that international legal and political discourses of development both seek to address and disavow. It is that ‘race’—what Ruthie Wilson Gilmore following Stuart Hall terms a ‘fatal coupling of power and difference’19—trails, haunts, shadows, permeates, and ultimately subverts development as a key project and promise of international law. Indeed, Gilmore defines racism and its deathly effects as a global (planetary) affair:


Racism is a practice of abstraction, a death-dealing displacement of difference into hierarchies that organise relations within and between the planet’s sovereign political territories.20



This line of inquiry is pursued mainly by way of a close reading of two major works of oppositional scholarship—Walter Rodney’s How Europe Underdeveloped Africa (1972) and Lisa Lowe’s Intimacies of Four Continents (2015)—which each retell the story of global white supremacy as/and worldmaking. My interest, as stated earlier, is not directly to engage the field of international law but rather to consider at a more general theoretical level the analytic gestures and critical moves performed by these texts: the questions and themes they present for theorising and teaching law, international law, and jurisprudence; the modes of global and transnational thinking they project; the archives they decentre and the struggles and counter-representations they make possible. These readings are aided by an interlocution with Charles Mills’s theorisation of ‘global white supremacy as a political system’21 connected to Jemima Pierre’s critique of development as a ‘racial vernacular’.22 Questions about the limits, futilities, and reversals of global and national projects of economic growth, poverty reduction, and humanitarianism will be explored insofar as they remain bound to the originary paradigms that reinscribe the very configurations and sources of power they aim to undo. In place of a traditional conclusion, Sylvia Wynter’s critical provocations from the viewpoint of ‘we, the underdeveloped’ and her probing of the propositions of world systems theory will direct the closing ideas of this contribution.

The background aims animating this contribution revolve around reclaiming and retrieving the ‘global vision’ of the Black radical tradition and its insistence on a pan-Africanist, internationalist, and transnational grammar of critical inquiry.23 In this grammar, Africans and African-descended peoples are conceived of as one people and one world (‘the Black world’) which in turn figures Blackness as a global category that is at once capable of holding together an irreducible temporal, spatial, and experiential plurality and bound together in struggle with colonised and Indigenous populations across the world. A key analytical premise of black radical and anti-colonial critiques of the global racial present central to this inquiry, is that race-making is continuous with worldmaking.

II. Remapping the Political: Global White Supremacy and the Grammar of Development

The work of Charles Mills stands among the most singularly field-defining projects aimed at elaborating the full political and philosophical implications of race for not only ‘mainstream First World political philosophy’ but the broader Westernised humanities and social sciences. Throughout an oeuvre produced over three decades, Mills has expended immense and impressive theoretical labour in a confrontation with the silencing and disappearing of ‘race’ in philosophy and beyond.24 In this confrontation he has sought to place race and white supremacy at ‘center stage rather than in the wings of theory’.25 In so doing, Mills is carrying out a key ambition of oppositional Black radical and anti-colonial thought, namely to theorise race as a political system, functioning as a specific mode of domination and subjection, comprising its own variously autonomous and semi-autonomous mechanics and logics with distinct juridical, phenomenological, cultural, and ideological effects.26 For Mills, the proper name of this system is ‘white supremacy’. But because he intends also to encapsulate and describe ‘the European domination of the planet’ and its economic, political, and cultural afterlives, he proposes to frame it as ‘global white supremacy’. In his own words, we might call this a ‘redrawing of the map of the political’,27 which recalls again the conceptual labour and global imagination of black radical and anti-colonial theory’s attempt to ‘map the whole … system’; to take the world—and its attendant reference points—the global, the international, and the planetary—as the proper analytic stage for both the worldmaking force of global white supremacy and importantly as the scene for its resistance and undoing.28

To come to terms with the theoretical power of Mills’s formulation of global white supremacy, it must be underscored that the global nature of white supremacy lies not simply in accounting for an aggregate of national or local racial polities across different parts of the world but rather in the formation and consolidation of a transnational, transcontinental, and systematised world order of Western racial rule29 that has its roots in a long history of racial categorisation and stigmatisation of worlds outside of Europe.30 As he writes:


For white supremacy was global, not merely in the aggregative sense of an assembly of white-dominated polities, but to a significant extent in transnational patterns of co-operation, international legislation, common circulating racial ideologies, and norms of public policy (slave codes, indigenous expropriation, colonial governance) in which white rulers in different nations learnt from each other.31



Thus, Mills’s conception of global white supremacy addresses the ‘larger world’ as one dominated by First World powers generally racialised as white or non-Black, and which are linked by historical, cultural, political, ideological ties to local whites and non-Black populations who tend to be differentially privileged and advantaged by these ties to historical global European power.32

Departing from standard liberal and Marxist accounts, Mills aims to shine a light on the racial dimensions of European domination: what he would later refer to as the ‘dark ontology’33 of the modern world order.34 What he points out as the specifically racial character of global white supremacy is what he calls its ‘metaphysical infrastructure’.35 By this he means to highlight the historical processes by which modern Western knowledge and social ontology gave rise to normative arrangements which produced a morally partitioned concept of humanity and personhood comprised at the most abstract level of White persons and non-white sub-persons.36 Under global white supremacy, a systemic doubt concerning the humanity of colonised, Indigenous, and in particular Black(ened) communities was institutionalised and formed the subterranean structural motor and moral topography of the international order and its disciplinary knowledge apparatus (philosophy for Mills and international law for our purposes). This resulted in a super-inferiorisation that accounts for the racialised distributions of power and resources that characterise global inequality and the developmental predicaments of the ‘Third World’ writ large. While Mills is clear that his conceptualisation of race is ‘socio-systemic’ rather than ideational, he is still at pains to point out both the complex material and normative foundations of the racialised world we inhabit with its key constitutive markers. These include the denial of African and Indigenous personhood; rosy portrayals of European domination; denigration of native cultures, language, and religions; the invisibilisation and somatic alienation of the ‘non-white body’ and the imposition of racialised European understandings of gender and sexuality.37 The section that follows will expand on Mills’s theoretical framework by turning to two concrete historiographies of how race became and remained central to the making of the modern world and further how development was similarly constituted and reconstituted throughout the longue durée of this race-making epoch.

We have it from Sundhya Pahuja that development discourse within international law departed from the global vision conveyed above by precisely collapsing the demand for decolonisation into the formation of the developmental nation state.38 This depoliticisation of decolonisation into development was then further mediated by placing these states into a conceptual hierarchy of the least to most developed. As Pahuja further explains, development also came to be caught up within a restrictive ‘rationality of rule’ and was yoked to the dominance of international trade, foreign investment, and economic growth as supervening categories which subsumed and displaced other demands and domains of global justice in its historical and contemporary weight.39 If Pahuja’s account shows muted signs of race and imperialism as underlying conceits of international law and development, Jemima Pierre breaks this silence wide open by casting development as the ‘discursive expression of global white supremacy’.40

Pierre argues that the discourse of development in the African context has functioned as a ‘racial vernacular’. In her view, international law and development studies jargon such as ‘poverty reduction’, ‘good governance’, ‘modernisation’, ‘capacity building’, ‘aid’, ‘growth’, and ‘democratisation’ form a cluster of associations that nest within the concept of development. Through that association, they function as racial and civilisational vernaculars modelled on a Western normative ideal state (coded as white) and posed against a lacking or emergent non-West (marked as Black).41

To bring Pahuja and Pierre together briefly, we could say that by being grounded within an idealised (whitewashed) history of the West and built upon the disavowal of full political, economic, and cultural decolonisation,42 the concept of development in its many discursive and institutional forms ‘incorporates [and naturalises] unequal material relationships that structure engagement between the Global South and Global North’.43 As Pierre writes:


Race and development have been intimately related since the consolidation of European power over the majority of the world in the late eighteenth century. In other words, it is important to understand development as incorporating the whole complex of unequal historical and material relationships, processes, and related ideological and discursive projects that structure engagement between the West and the rest of the world. The project of development, then, cannot be abstracted from the violent history of European imperialism (conquest, slavery, genocide, and land and resource expropriation) and the naturalization of this violence through the trope of ‘civilization’ claimed by the West. Also built into this project is the racialization of the West and its intellectual, political, and juridical traditions and practices as white.44



For Pierre, development is ‘always already a racialised and racialising project’ that draws its narrative energies and material operations from ‘a notion of fundamental African difference … [and] … presumed African inferiority’.45 The cunning of this racial vernacular for Pierre plays out in the tendency of the international development industry (global institutions, corporations, policymakers, NGOs, Western academics) to persistently locate the predicaments and failures of political development on African states and populations by drawing on two representational moves. In the first move, Africa and Africans come to be imbued with racial meanings and symbols of darkness, horror, savagery, deficiency, immaturity, corruption, and dysfunction—all which have long served as synecdoche for Black people and blackness.46 In the second move, race and colonisation are evacuated from analytical and historical comprehension, and the colonial foundations and material inequalities that have shaped the modern historical relationship between Africa and Europe are both severed from the political vision of the development industry at the same time as they are re-enacted by development as a political project in Africa.47

Thus in Pierre’s account race is both stunningly absent and present in development discourse: it circulates through a ‘hierarchy of ontologies’ and racialised tropes of a civilised whiteness and differentially uncivilised non-whiteness in which Africans in particular are cast as relentlessly cursed, needy, and in a state of incapacity and lack.48 Yet it is also obscured as a constitutive pillar of the global political, economic, and cultural system in which development is repeatedly posited as an intervention. In this shadowy terrain, old and new forms of violence, neocolonial corporate power, technocracy, and post-colonial political hierarchies are entrenched in Africa with effects both devastating and disempowering for the agency and liberation of local communities.49

Reading race and especially the workings of global white supremacy in and into international law and development is thus an act of ‘playing in the dark’ not entirely dissimilar from Toni Morrison’s work of non-fiction of the same name, since we are working with a historical formation that is at once continuously rendered invisible while also figuring so ubiquitously in the his-story of the world.50 Through Mills and Pierre we see the work that race can do when treated seriously as an insurgent theoretical and analytical category that can offer a revisionary theoretical cartography for retelling the story of the present global political order more generally. In the discussion that follows, two such retellings are revisited for further methodological and historical insight into the tripartite relation between race, development, and international law under two signs: (1) underdevelopment and (2) intimacy. In the discussion to follow, the accent will be placed on both the constitution of race and constitutive role of race in the formation of the global organisation of power which structures the institutional and discursive field of international law and development—and development as a key project of international law.

III. Global White Supremacy in Two Texts

A. Story 1: On Underdevelopment

How Europe Underdeveloped Africa51 by the Guyanese revolutionary intellectual Walter Rodney is part of a magisterial and canonical pantheon of African anti-colonial scholarship. It is arguably the quintessential classical text when it comes to formulating a pan-Africanist revisionist history of the concept of development from a global view. In this reading of Rodney, close attention will be paid to his figuration of ‘underdevelopment’ as a radical concept in contrast to an empirical description. Underdevelopment, in Rodney’s text, is a radical concept that remembers and names an ocean-deep, centuries-long, and incalculable historical wound and unresolved global injustice, while also anticipating an emancipatory future beyond it. Indeed, as Rodney explains in the context of the writing of the book, what is at stake is not merely an accurate rendition of history but also the ‘liberation struggle in Africa’.52 In taking up the demands of the liberation struggle in the register of the text, Rodney initiates a politically engaged historicist subversion of the commonplace inscription of an intrinsic or essential underdevelopment onto Africa and Africans by rerouting the analysis towards Europe’s will to global power.

Development and underdevelopment are not antithetical or merely comparative terms, Rodney asserts, but profoundly co-constitutive, codependent, twin formations in the grip of a parasitic world-historical antagonism:


Development and underdevelopment are not only comparative terms, but they also have a dialectical relationship one to another. That is to say, the two help to produce each other by interaction.53



As Rodney defines development, it ‘has always meant the increase in the ability to guard the independence of the social group and indeed to infringe upon the freedom of others’.54 Rather than a purely ‘economic affair’, the concept of development that Rodney will tarry with throughout his text is a ‘social process’ encompassing the material environment, social relations, forms of governance, patterns of behaviour, systems of belief, and more.55 His attention to the ‘full human, historical and social dimensions of development’ is important for understanding his critique of the historical stage of development characterised by the emergence of capitalism in Europe. This political and economic development (which also included liberal articulations of Western democracy) would install a conflict—a price to be paid—for profit accumulation.56 Understood in these terms, the path of capitalist development that emerged in Europe’s transition from the Middle Ages is not to be mistaken as bringing freedom but rather as an obstacle to further ‘human and social development’.57 This is not only because the rapacious quest for profit accumulation conflicts with the fulfilment of the material and social needs of all peoples, but also because capitalism would also, on Rodney’s account, ‘[create] its own irrationalities such as vicious white racism’.58 Capitalism, Rodney further explains, ‘intensified its own political contradictions in trying to subjugate nations and continents outside of Europe’.59

We shall shortly query Rodney’s representation of racism as a mere aberrational (or ‘irrational’) by-product of capitalism. However what is already suggestive in the links he draws between development, European capitalist expansion and racism is the view of race as a vital, even perhaps primary, dividing line between distributions of development and underdevelopment across the globe. When Rodney turns to underdevelopment, he characterises it as principally the expression and product of ‘capitalist, imperialist and colonialist expansion’60 which in other writings, he describes as ‘profoundly and unmistakeably racist’61 and ‘historically white racist’.62 Race appears here again as the name for the fatal encounter between Africa and Europe. With this, Rodney explains how the ‘monstrous institution’63 of European colonialism derailed the independent development of African societies in terms of their own historical, cultural, and environmental conditions by enacting systematic extractions in the form of dispossession of natural resources and labour super-exploitation.64

Rodney’s undertaking in How Europe Underdeveloped Africa thus overturns a repertoire of dominant assumptions in several remarkable ways. First, by illustrating that the comparative underdevelopment of Africa was not a natural fact but a historical process and neither was it the result of lack of resources. To the contrary, regions now marked as underdeveloped have been shown to possess a greater wealth of natural resources.65 Second, by indicting the interpretation of underdevelopment as a natural expression of the superiority and advancement of developed nations as a symptom of ‘racist trends in European scholarship’.66 Third, by insisting that the European underdevelopment of Africa was not only centred on resource extraction and labour exploitation, but was a larger project of restricting and reversing the development and self-determination of the non-Western world. The result of such ‘barbarism’ was not only that African development was ‘blunted, halted and turned back’,67 but also that Africa became structurally dependent and largely powerless in the face of the West.68 Fourth, by showing how this entire process would not be possible without a powerful ideological and epistemic apparatus—through the imposition of European thought and values, education systems, Christian religion, and colonial languages—to condition Africans into a state of powerlessness.69

In sum then, the key analytic take-away from Rodney on this score is that the much-documented political malaise that has bedevilled Africa and much of the Global South are a consequence of underdevelopment not an explanation for it. The line that runs from European colonialism to post-independence neocolonialism, is for Rodney the primary causal determinant of African underdevelopment. But Rodney has more to offer along these lines: far from being a peripheral part of the world system, Africa was central to it as it served as a driving force of Europe’s modern ascendency to global dominance.70 Put in yet other terms, Europe’s own imperial, technological, and industrial development came at the expense of African lives, labours, and natural resources. It would hardly be contentious or hyperbolic then to suggest that the other name of Rodney’s book is How Africa Developed Europe. In Rodney’s own words:


Western Europe and Africa had a relationship which insured the transfer of wealth from Africa to Europe. The transfer was only possible after trade became truly international; and that takes one back to the late fifteenth century … Over that period, Africa helped to develop Western Europe in the same proportion as Western Europe helped to underdevelop Africa.71



Rodney’s account sustains a greater depth of exploration than the above discussion permits. His arguments cover at some length, crucial links to the Asian historical experience which also generally came to fall under European domination over the seas.72 They detail the juridical supports necessary to legitimate European power through international law which he critically equates to ‘nothing else but European law’.73 They also do not shy away from the ‘dirty laundry’ of African defeats and divisions and their role—however exploited—in enabling colonialism and imperialism.74 The relentlessly historical, nay historicist, imagination that Rodney brings to bear upon the subject of Africa’s systematic underdevelopment, deftly and boldly walks the tightrope by avoiding two well-known traps in African scholarship: both the vindicationist retrieval of a romantic African past as well as the forgetfully apologist celebration of colonial endowments and entanglements.

Let us return to the problem of race in Rodney’s account. We can discern clearly that Rodney isolates white supremacy (what he calls ‘white racism’) as the ‘integral component’75 and ‘basic factor’76 in African socio-economic, cultural, and political underdevelopment. This was set off by European capitalist expansion carried out through the Transatlantic slave trade and colonial conquests outside of Europe. He rehearses a Marxian narration of primitive accumulation as found in volume 1 of Capital, where Marx famously and with dramatic rhetorical flourish points ‘to the discovery of gold and silver in America, the extirpation, enslavement, and entombment in mines of the aboriginal population, the beginning of the conquest and looting of the East Indies, the turning of Africa into a warren for the commercial hunting of black skins’ as signalling ‘the rosy dawn of the era of capitalist production’.77

The tension between Black radical and Marxist theoretical visions, captured in what is called the ‘race–class debate’ is evident in Rodney’s oscillation between two lines of interpretation. On the one hand is the understated depiction figuring racism and specifically anti-Blackness as merely rationalising agents for European capitalist trade in slaves and genocidal conquest of native peoples, alongside the description of racial oppression of Africans as both accompanying and strengthening Europe’s economic (mis)adventures in Africa.78 On the other hand is the more radical proposition of race as the primary antagonism. Rodney gestures towards this in his argument that by the nineteenth century, racism ‘sometimes ranked above’ class interests and profit maximisation as the basis of Black people’s oppression.79 Although one would wish to challenge Rodney to have considered more fully the autonomous and causally overriding libidinal, political, and ontological force of race and racialism in shaping the historical foundations and trajectories of European domination, the limits of space require that we leave this for another day.80 For now, we can be more than satisfied with Rodney’s forthright insistence that ‘racism, violence and brutality were the concomitants of the capitalist system’ as it spread globally.81

B. Story 2: Intimacy


How come I anticipate nothing as intimate as history.82



In moving from Rodney to Lowe’s The Intimacies of Four Continents,83 we find an even more expanded sense of global white supremacy as a worldmaking system. While Rodney had already introduced us to the conceptual intimacy between development and underdevelopment, and the political intimacy between Africa and Europe, Lowe extends and deepens the history of these intimacies both geopolitically (by linking together Europe, Asia, Africa, and the Americas) and analytically (by adding into the picture a critique of liberalism and its fashioning of the modern (European) subject). In reading Lowe, we are on the way to apprehending another face of development, namely development as a historical and temporal signifier that is enfolded within a specifically liberal modernist grammar of progress, freedom, and reason which itself was formed out of conditions of colonisation and slavery.

Lowe offers the notion of ‘intimacy’ in an attempt to surface ‘obscured connections between the emergence of European liberalism, settler colonialism in the Americas, the transatlantic slave trade and the East Indies and China trades of the 18th and 19th centuries’.84 Such an undertaking requires, as a first methodological gesture, that we resist and counter the geographical, analytical, and disciplinary divisions pervasive across modern knowledge systems.85 In her genealogical account, liberalism comes to be situated within the ‘global divisions and asymmetries of power’ which have prevailed up to the contemporary moment.86 Liberalism, in its natal European and modern form, Lowe tells us, promulgates a universalist definition of the human premised on the rubric of European man, and thus simultaneously installs a fracture and ruse within its own concepts of liberty and freedom in terms of which colonised peoples are differentiated as less than human.87 Parallel to its late progeny, ‘development’, the liberal tradition appears in Lowe’s account to be caught in the act. It is not only implicated in, but commensurate with, colonialism, slavery, capitalism, and Empire; identifying civilisation and freedom with a specifically European and North American conception of humanity that casts away all others to a time and space of backwardness, unfreedom, and lack of civilisation, while at the same time denying and erasing these sordid histories of violence, slavery, and dispossession from its own self-conception.88 It is in this constitutive split within liberal forms of the human—and of freedom—that Lowe identifies the roots of the present social inequalities of our time.89

In reckoning with the ‘archive of liberalism’90 that would shore up the ‘intimacies of four continents’ in relation to slavery across the oceans, indentured labour in Asia and the East Indies, (settler-)colonialism in the Americas and European capitalist imperialism, Lowe issues what we must take to be her most provocative methodological and ethical intervention. ‘One must’, Lowe counsels ‘read across’ this archive, that is to read across its spatiotemporal, geopolitical, geohistorical, disciplinary, and functional divisions.91 To read across divides and differences, to see the whole while also attending to the parts, to reclaim the ambition to connect struggles and visions. The ‘reading’ is as important as the ‘across’ in this formulation as Lowe makes clear that the formations, logics, and genealogies to be tracked in the liberal archive through this ‘reading-across’, are ‘distinct yet interconnected’,92 ‘linked but not identical’.93

Across this archive, we see again that race was central to the historical processes by which European colonial expansion was consolidated into the present global modern liberal order. In Lowe’s somewhat mild formulation: as the preeminent marker of colonial difference, race is an ‘enduring remainder’ of these processes.94 As she writes:


The genealogy of modern liberalism is thus also a genealogy of modern race: racial differences and distinctions designate the boundaries of the human and endure as remainders attesting to the violence of liberal universality.95



This of course is Lowe’s way of saying what we already encountered in the first page of Mills’s The Racial Contract—namely that ‘white supremacy is the unnamed political system that has made the world what it is today’.96 Indeed, Racial Contract, published eighteen years before Intimacies, also tells the story of how the invention of race under global white supremacy was spawned by a European liberal social ontology and then reinforced over time by the silences about race within Western philosophy.97

Lowe makes reference to the notion of development by extending her critique not only to philosophy but to history and the social sciences which ‘pronounce the universality of liberal categories of development yet omit the global relations on which they depend’.98 We could pause and wonder if the same could be said of mainstream jurisprudence and international law scholarship to the extent that they have been similarly shaped by the liberal–colonial archive. However, we could press Lowe’s insight with Rodney’s echo into a different direction, namely that the coloniality of development transpires not only at the temporal–historical level (as situating Europe ahead of and against its backward Others), but also the spatial–material level (in terms of which the operation of the liberal subject and civil society depends upon displacing exploitation, inequality, dispossession, and alien rule onto colonised geographies).99

Lowe thus deploys ‘intimacy’ as an heuristic for mapping and weaving coeval global processes and connections by which race effects a ‘historical division of the world’—and of humanity—into those with access to the accoutrements of modern liberal subjectivity and sociality, and those who are illegible and without value in those divisions.100 In the course of her text, she charts a number of such intimacies: between settler-colonial land appropriations and the slave trade;101 between the slave trade and the Euro-American bourgeois republics;102 between imported labour and the growth in the British and American economies; between the introduction of Asian indentured labour in the West Indies and the aftershock of the Haitian Revolution;103 and between the abolition of slavery and the introduction of unfree wage labour.104 An important thread across these histories is that the forms of subjection and domination documented were the cauldron and condition of possibility for liberal conceptions of freedom, progress, individualism, personhood (including racial and sexual difference), private property, society, governance, and government (including democracy and the rule of law). It is no historical accident that these conceptions are also frequently indexical demarcations of the meaning of development.

Lowe’s account helps us to place development in the nexus of the foundational relationship between the global liberal political order—of which International Law is an intimate part—and global white supremacy. It surfaces the ways in which development has been materially and symbolically overdetermined by race, colonialism, empire, slavery, and carries within it the terror of these overlapping formations. If the regimes brought into being in the longue durée of ‘the intimacies of four continents’ continue to adjust themselves and endure into the global present, then is development—particularly as articulated through the aegis of international law—not simply the latest avatar in their reproduction?

IV. Coda: Sylvia Wynter and the Scream of ‘We, the Underdeveloped’

In search of at least a provisional conclusion, one may be tempted to appeal to arguments excavating the radical African origins of the right to development,105 or those calling for a reclamation of radical–democratic or anti-colonial developmentalisms,106 or even those drawing on the lessons of developmental feminism.107 However suggestive these possibilities may be for resisting and undoing global white supremacy, a chance encounter with the work of Jamaican essayist Sylvia Wynter discloses another line of inquiry, which will necessarily be explored here only partially and schematically, and bring this contribution to a tentative close. Taking the standpoint of ‘we, the underdeveloped’ in the context of what she calls ‘Black Africa’, Wynter poses the possibility of whether we ‘might very well have to get rid of the concept of development altogether’.108 This provocation follows from her view that development as a term is ‘culture-specific’ rather than being merely denotative or transcultural.109 By this she means that development is a:


culture systemic telos that orients the collective ensemble of behaviours, by means of which our present single and westernised world system is brought into being as a specific ‘form of life’110



Development in her account performs a prescriptive function in service of the present world system.111 More to the point, for Wynter, while development presents itself as ‘supracultural’ and as ‘objective-reality-in-itself’, it is in fact a term rooted in the ‘local culture … of the West’.112 Wynter reads the paradigm of development as belonging ultimately to the Judeo-Christian tradition.113 Her view that the ‘trap in which Africa now finds itself is not primarily an economic one … the primary trap is that of the epistemological order’ flows from her reading of development as a conceptual system, at the level of the paradigm.

In Wynter’s account, the idea of development and its supervening goal, economic growth, arose from the intellectual revolution of European humanism and the effects of the Industrial Revolution, when economics as a discipline split from philosophy.114 It was in that process that development came to signify a ‘purely secular telos of material redemption’ as the analogue to the Judeo-Christian telos of spiritual redemption, and also how it came to now orient human life at a global level. Wynter’s explanation of these developments runs into two historical–theoretical streams that join into a critique of the largely materialist tenor and Marxian formulas of world systems theory.

First, she discusses how the intellectual revolution of humanism in the West effected a shift from a supernaturally (or transcendentally) prescribed ‘sense of right’ to a secular sense of right. As a result, European domination came to be justified epistemologically, as a matter of reason, and no longer supernaturally or mythologically.115 Along with this shift, the category of ‘we-the-underdeveloped’ was engendered as the secular variant of the damned, with underdevelopment as such serving as the secular variant of damnation in the Western Judeo-Christian conceptual scheme and symbolic order. The human order that came into being as a result of this shift, Wynter continues, depended upon the construction of a ‘liminal category’ or ‘conceptual antithesis’ by which it forms its self-conception and experiences itself as a value.116 ‘We-the-underdeveloped’ in its liminality and conceptual otherness embodies the ‘death’, ‘negation’, or ‘lack of being’ of the new modern European human order emergent from its secular turn.117 Development is then posited in this historical episode as the ‘cure’ (the now material and no longer spiritual redemption of earlier Western consciousness) to the metaphysical lack attributed to the ‘underdeveloped’ and thus becomes the paradigm that prescribes ‘the normative behaviours of our present world systemic order’ through hegemonic global powers and institutions.118 The ultimate goal in this developmental scheme is to


ensure that the ‘underdeveloped areas’ of the world continue to develop only along the prescribed lines that are needed to enable them to continue as non-competitive reserve areas of the overall global system.119



As the key paradigmatic expression of the local culture of the West which only knows itself through differentiation from its others, development thus imposes ‘a single yardstick of technoscientific accomplishment’ modelled on the Western experience.120 In this way a ‘linear evolutionary schema’ is mapped onto life-worlds and cultures which are noncomparable and non-measurable to the West and each other due to differing biogeographical and geopolitical conditions. Unable to resist the impositions of invading Western cultures, these ‘other’ communities now found themselves marked by the sign of ‘primitive’ and ‘underdeveloped’ in the process of their confrontation with colonial aggression.121

Second, in her magisterial and as yet unpublished Black Metamorphosis, Wynter retells this first account with a focus on how ‘the Black/White coding is essential to the structures of production of the world system’.122 In this version of the story, Wynter is interested in how the logic of the ‘plantation model’ was globalised from the fifteenth century onwards into a new mode of domination engendering the rise of Western nations to global hegemony.123 This system and its mode of domination was for Wynter sustained by a ‘Western culture of production’ which ‘could not conceive of co-existence’124 and thus persistently generated social relations organised by an opposition or antagonism between the ‘Self as Norm’ and the ‘Other’ which was not simply different to the Self but its negation.125 As Wynter explains further: ‘The pervasive racism of the Western world is to be found in this absolute acceptance of itself as the Norm of human being.’126

In the plantation model, the Norm is ‘Pure White’ and exists in a structural relation with ‘the Pure Black’ which is represented as the negative zero reference point of the Norm, and not even part of the human species.127 The symbolic organisation and structural relation of the white as Norm and the Black as non-norm, Wynter argues, is basic and central to the world system. ‘The Black’ she insists ‘was and is the “floormat” of the world’.128 Again she identifies the secular turn in modern Western consciousness as the source of Western racism. The shift here is explained as one from Western man conceiving of himself in primarily religious terms, located within the Chain of Being between Angels and Beasts to the secular rupture now situating Western man in relation to other men. Thus in the shift from Christian Man to Western (white) man, other peoples of the earth were transformed into Negroes and natives; and in the West becoming the centre, the non-West provided a periphery.129

In these two accounts, Wynter shows that the turn to modernity in Western culture was a rearrangement and not discarding of premodern European visions of the world. Where a Judeo-Christian sense of world once governed social relations, now economics, private property, individualism, and capitalism took their place. The crucial point is that underlying the making of the world system in Wynter’s accounts is the ‘relation of the Norm to the non-Norm’ even as the properties and terms of these subjects may be transmuted into new forms.130 From these two accounts, we see how—at the level of the paradigm—development as an idea, and international law as a system, are governed also by this basic relation of Norm (First World/Global North/democratic West/Developed nation) against non-norm (Third World/Global South/Undemocratic non-West/Underdeveloped)—which in turn remains saturated by its foundational ‘Black/White’ determination.131

We would do well to take seriously Wynter’s proposition that the crisis facing Africa is primarily the crisis of an epistemological order ‘whose framework of rationality is … incapable of dealing with the problems we now confront’.132 This is a crisis she sees as also linked to mass incarceration of Black Americans, the shanty towns and favelas of the Third World, and the overall economic and ecological woes of the planet. Wynter has thrown down the gauntlet: in order for us to realise what we call redistribution, justice, liberation, ‘the end of the world’ or even truly—that is radically—‘sustainable development’ in ways that might dismantle global white supremacy, we must first reckon with the ‘epistemological order’ that orients the global present and its specific cultural logics.133 For this task, Wynter invokes the ‘counter-utopian impulse’ and ‘conceptually other perspective’ of Black studies and the global black radical tradition.134 The itinerary of this task involves confronting ‘a paradigm whose telic structures function to ensure the continued interests of the “developed” enclaves over those of the “underdeveloped” ’.135 It also involves ‘rewriting an order of knowledge’ whose present categories conflict with the interests of Africa and of we-the-underdeveloped.136 The strategy she proposes is an ‘epistemological culture-system’ one rather than an institutional, economic, or juridical one.137 Wynter’s proposed epistemological transformation exceeds, in her own estimation, that of the European Renaissance by seeking to reconceive a new ‘truth’ of the human as primarily culture-systemic (rooted in sociality, culture, subjectivity) rather than biogenetic. In that way the economic goal of development is displaced by ‘social goals based on reciprocity’.138

If development is a dead end on account of its being spawned through the original sins of colonialism, imperialism, and racism, this says something about the analytic force of race as a category that returns us to the very foundations of power and knowledge. But Wynter’s challenge goes much further than this. On her account, race as a global political, economic, and cultural system is the birthchild in the first instance not of a political ontology or political economy but rather a semiotic–epistemological order through which our very ‘sense of world’139 and its dominant concepts—law and the human among them—has been shaped and conditioned. On this view, it appears less and less counterintuitive and much more fascinating to follow Wynter’s insistence that only the capacious work of epistemological transformation could be the master key to the unmaking of the white world.
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CHAPTER 28

International Law and Sustainable Development

Usha Natarajan

I. Introduction

The popularity, purchase, and ubiquity of the concept of sustainable development within and beyond international law and international institutions stem from the concept’s ability to mean all things to all people. Its broad-based appeal has helped build widespread global consensus for international laws aiming to protect the global environment, amid an increasingly unequal world, and at a time when such cooperation is urgently needed. Yet the concept’s self-same malleability and expansive scope have rendered it ineffectual in its twin aims of combating inequality and environmental destruction. Instead, the notion of sustainable development contributes to the multiplying of such harms through providing an effective legal means of concealing harmful development choices while dampening criticism.

Sustainable development was conceptualised in the late 1980s by international development experts in response to concerns that development wreaked an insupportable degree of systemic environmental harm, which had to be addressed in a manner cognisant of global development inequalities. This chapter explores why this concept, widely utilised in international laws and institutions, has failed to answer these concerns thus far. The Brundtland Commission launched the notion in a celebrated policy proposal in 1988.1 Subsequently it was taken up wholeheartedly at the 1992 Rio Earth Summit and since then sustainable development has become a central framing device for global environmental governance. It is part of international treaties,2 it is relied upon regularly in international and domestic judgments and scholarship,3 and it guides states and international institutions in their approach to law and policymaking on development.4 The latter aspect is most visible in the Sustainable Development Goals (SDGs), a series of 17 goals with 169 targets and 232 indicators that all member states of the United Nations pledged in 2015 to achieve by 2030.5 While treaties, jurisprudence, and scholarly opinion accept sustainable development as a norm of international law, some call it a legal principle but others understand it as a normative concept.6 This chapter prefers the latter more prevalent view because sustainable development in treaties and jurisprudence usually operates as a framing and interpretive legal device in the manner of a legal concept, rather than as a decision-making tool in the manner of a legal principle.7 This chapter does not focus on the use of the term sustainable development in treaties and its interpretation in jurisprudence because existing scholarship has thoroughly canvassed this matter.8 Instead, as it has been thirty years since this legal concept was launched at the Rio Earth Summit, this chapter considers why international laws and institutions have been unable to promote a type of development that is less harmful to people and planet. To answer this question, it is helpful to examine not only international laws but also the international institutions that created and promoted sustainable development as a framing device for global law and policymaking.

The Brundtland Report evidenced careful thought as to the crafting of the concept of sustainable development in a manner that would address past problems.9 Thus this chapter’s analysis is structured on the basis of three fundamental critiques of the development project that the notion of sustainable development hoped to address, with a view to considering why these concerns have not been ameliorated. Section II asks what sustainability means, and whether the concept of sustainable development places any legal limits on economic development for the sake of social and environmental justice. Section III asks whether the meaning of development has changed significantly in the era of sustainable development, comparing it with past reinventions of development through the basic needs approach and the human development approach. Section IV asks what the concept of sustainable development identifies as the cause of unsustainability and examines the consequences of such a diagnosis.

This three-part analysis reaches a corresponding three-part conclusion that, first, by defining sustainability too vaguely, sustainable development normalises the assumption that infinite economic growth is desirable and possible. Second, by adding further nuance to existing definitions of development, sustainable development follows in a long tradition of periodically reinventing development in the face of past failures without changing its core meaning. Third, it replicates the long-standing turn away from tackling the root causes of unsustainability and underdevelopment and towards palliative measures instead. In these ways, while sustainable development makes the important point that development should be both environmentally and socially beneficial, it is understood and used in international law and institutions in a manner that renders such development impossible. This is evidenced three decades on by a systemic collapse of ecosystems and economies across the world,10 and a corresponding acknowledgment in scientific and development circles that the SDGs will not be reached.11 Instead of ameliorating economic and environmental harms, the notion of sustainable development has contributed to the proliferation of such harms through providing powerful actors an effective legal means of obfuscating and evading the harmful consequences of their development choices and through neutralising the demands of environmental and social justice movements.

II. What Is Sustainability?

The Brundtland Commission, formally entitled the World Commission on Environment and Development, was made up of high-level UN officials that had a broad view of the problems development had created alongside environmental specialists familiar with the extant literature on how to address these problems.12 To understand what the Commission meant by ‘sustainable’ development, it is helpful to consider first three other key reports that preceded the Brundtland Report. The first is the 1972 report, Limits to Growth, where a research team from the Massachusetts Institute of Technology showed that natural resources, especially non-renewable resources, were gradually running out because of economic growth and to conserve important resources it was possible to calculate limits to growth.13 In the same year, the Stockholm Declaration on the Human Environment and Plan of Action came to a similar conclusion by focusing on waste rather than production.14 It called for international norms to combat pollution, stating that ‘problems of pollution could be ameliorated by a reduction in the current levels of production and in the rate of growth’.15 The 1975 report ‘What Now?’ took these recommendations forward by describing with impressive specificity how to set and observe limits to growth.16

As with Limits to Growth and the Stockholm Declaration, ‘What Now?’ accepted that there were ecological limits to growth.17 To determine how to set global limits, ‘What Now?’ undertook two case studies: Tanzania in the Global South and Sweden in the Global North.18 Based on these examinations, it appreciated contemporary ecological harm and global inequality as inextricable from historical exploitation originating in the North and relayed in the South through local elites.19 This recognition helped ‘What Now?’ to evade neatly several false development dogmas and platitudes, many of which still hold sway in international institutions today: it observed that sovereigns were not equal despite being declared so under international law.20 It was unafraid to say that all people (and all states) do not hold common interests however comforting such a fiction may be.21 It treated economic laws not as natural and inevitable but as socially constructed by dominant classes.22 And it observed that the market did not always allocate resources efficiently.23

On these bases, the report assessed what states and peoples should do to observe ecological limits. The report pointed out that development occurred everywhere, not just in the so-called developing world.24 Indeed, the most intensive development often occurred in the most developed nations. Thus, the report prescribed that the Global North should change its lifestyle because otherwise it would be impossible to remain within global limits regardless of what happened in the South.25 More broadly, it acknowledged that there was no shared universal understanding of development and that its meaning should arise endogenously within each society.26 Nevertheless, the report provided some prescriptions to enable a future in which societies could make their own choices. It declared heretically that the primacy of economics was over,27 and provided four proposals to combat the excesses of consumer society: (1) an upper limit on the consumption of meat and oil; (2) more economic use of buildings; (3) extending the life of consumer goods; and (4) replacing privately owned cars with public transport and rental vehicles.28 In terms of the international development industry, it called for a less centralised UN system that would direct aid only to states dedicated to reducing their internal inequalities and empowering the poor.29

The recommendations of ‘What Now?’ radically overhauled the theoretical foundations of the international system, which goes some way to explaining why today this report is somewhat buried and less remembered compared with its two predecessors. Nevertheless, the Brundtland Commission would have been aware of all three documents, and we should understand the Commission’s definition of ‘sustainable’ development in light of the ways it departs from them. The 1988 Brundtland Report observed that:


Humanity has the ability to make development sustainable—to ensure that it meets the needs of the present without compromising the ability of future generations to meet their own needs. The concept of sustainable development does imply limits—not absolute limits but limitations imposed by the present state of technology and social organization on environmental resources and by the ability of the biosphere to absorb the effects of human activities. But technology and social organization can be both managed and improved to make way for a new era of economic growth.30



This definition of sustainable development soon became canonical in international environmental law with its emergence lauded in disciplinary textbooks. While thinking of future generations may have been novel for international law and institutions, it was de rigueur in societies and cultures that remain underrepresented in such arenas. For instance, the First Nations of North America had long understood that, before undertaking something, one had to think of the effects on seven generations to come.31 In any case, now that ecological limits had been acknowledged in the international arena, how were they to be observed?

The report acknowledged that, ‘given population growth rates, a fivefold to tenfold increase in manufacturing output will be needed just to raise developing world consumption of manufactured goods to industrialized world levels by the time population growth rates level off next century’.32 The biosphere cannot absorb such an increase in manufacturing, but nevertheless the Commission was loath to limit economic growth. While prescribing limits may have been mistaken as a call to freeze global inequality on the pretext of protecting the environment, such pitfalls could have been avoided by prescribing that the North would have to limit its growth so the South could grow. Instead, the Commission did not recommend limits to growth or redistribution of existing wealth. Rather, it called for the North give some of its future wealth to the South.33 It recited the well-worn trickle-down mantra even though by the 1980s development economists knew this type of growth did not help the poor.34 Thus, the growth policy prescribed in the report as ‘sustainable’ development did not differ from past policies that created inequality and environmental harm.

While awash with good intent, the report lacked conceptual clarity. Therefore, ecologists focused on the one aspect of the definition of sustainable development that was not vague: an acknowledgment that the biosphere had limited carrying capacity. If exceeded, there would be systemic collapse of ecosystems, so scientists calculated production levels that could be borne by the biosphere in the long term. This measurement delineated the scope within which development must remain to be sustainable. That is to say, reproduction capacity determines production volume. In the 1980s and 1990s, there were two notable international law regimes that understood sustainable development in this way. The international fisheries regime requires observance of a maximum sustainable yield so that fish stocks could reproduce themselves, and the international climate change regime determined levels of global greenhouse gas emissions based on remaining within a particular global average temperature rise. Unfortunately, the requisite legal limits were far exceeded in both cases, and the climate regime abandoned this approach with the advent of the 2015 Paris Climate Agreement.

While the scientific definition of sustainable development is preferable to the vagueness of the Brundtland Report, one of the reasons it has not worked is its basis on maximum use, which is a legal requirement in the fisheries regime and an assumed inevitability in the climate regime. In the global fisheries regime, states must fish up to their maximum sustainable capacity or else allow other states to do so.35 The rationale is that fish are a vital protein source for the poor and must be as readily available as possible without compromising sustainability. Unfortunately, fishing to the maximum has not provided the poor with access to the benefits of fish protein because supply is only one factor among many that determine affordability, accessibility, and healthiness of fish. Reduction of malnutrition and hunger is undoubtedly a laudable aim but achieving this requires fair redistribution and reducing marine pollution, not limitless supply. Indeed, the maximum sustainable yield approach has resulted in overfishing, marine pollution, and toxicity, while not reducing hunger and malnutrition.36 The international law framework structures the dominant economic system, globalised capitalism, which reproduces inequality and environmental destruction through continual economic growth.37 Within such a system, any limits set on fishing alone are inevitably exceeded, because the broader international law framework still services the limitless growth incentive for the further enrichment of the wealthy that benefit most from it.

The climate law regime illustrates an even more worrying tendency to abandon the scientific understanding of sustainable development altogether and replace it with a meaningless cypher that dilutes not only the meaning of sustainability but the meaning of law. In the 1990s, climate scientists estimated the maximum change in global temperature that could sustain human life and calculated the remaining emissions quota to remain within this safe zone. Their calculations indicated that between 1990 and 2050 the world should reduce its overall emissions by 50%. In line with the international law principle of common but differentiated responsibilities, which takes into account past emissions as well as current capacity for reduction, the United Nations advised that rich states reduce their emissions by 80% and poor states by 20% by 2050.38 Based on these calculations and under the umbrella of the 1992 UN Framework Convention on Climate Change,39 international climate law initially allocated emission reduction targets for rich states under the 1997 Kyoto Protocol so that poorer states had more time to engage in their reductions.40 However, the United States—the world’s biggest emitter at the time—refused to participate and this demotivated other rich states from meeting their legal targets. Instead, the United States led a movement to replace Kyoto with the 2015 Paris Agreement, which allows all states rich and poor to volunteer their own aspirational targets.

Poorer states were cognisant that the shift from Kyoto to Paris not only meant a shift from mandatory to voluntary emission reductions (after all many rich states were in any case emitting more than ever before under the so-called mandatory Kyoto regime),41 but Paris also entailed a turn away from the principle of common but differentiated responsibilities. The United States argued that ‘emerging’ economies such as China and India could no longer be considered poor for climate purposes. The United States wanted no differentiation between the legal responsibilities of rich and poor states. Instead, all states would choose their own voluntary targets. In the years leading up to Paris, ‘emerging’ states responded that there were many ways to account for their economic growth without abandoning international law commitments to sustainability and equity. India proposed a recalculation of emissions based on per capita emissions in the past, present, and future. China suggested targets based on carbon intensity per gross domestic product (GDP). Mexico and Indonesia added that recalculations could also include projected increases of GDP. Brazil recommended that rich country commitments be based on proportionality between historical responsibilities and current greenhouse gas concentration levels and related temperature increases. Bolivia united aspects of all these approaches, dividing available emissions based on a set of indexes that considered historical responsibility, per capita ecological footprints, technological and economic capability, and sustainable development levels. Calculation on these bases allocated more than two-thirds of the remaining carbon budget to the Global South, and the Global North needed to radically reduce emissions because it had already used up most of its atmospheric space.42 Ultimately, the United States defeated each of these proposals as a precondition for its participation in the Paris Agreement, rendering a high-profile legal and symbolic setback for equity and diluting the meaning of sustainable development in international law.

More greenhouse gases have been emitted in three decades of international climate law than in all preceding human history.43 Worse still, the Paris Agreement claims to be a legal regime—indeed, it was publicly celebrated by the United States and the European Union as a resounding success for international climate law—while providing no legal obligations for member states beyond what they already do voluntarily, thus obfuscating the meaning and purpose of international law and international cooperation. If sustainability means safeguarding the rights of future generations, the lesson from the fisheries and climate regimes is that this is only possible through an international law framework that sets fair, enforceable, and holistic limits to growth across all areas of law. Globalised capitalism is powerfully driven by effective demand across multiple sectors of the economy today and does not calculate for long-term effects on any single sector. In the two instances where international law provided strict ecological limits, these were not observed because they went against the interests of the rich and powerful. Unfortunately, the international law response to these failures has not been to resist elite interest but to capitulate and adjust through (among other things) diluting the meaning of sustainable development. When reality has failed to observe legal limits, it is the legal structure that has adjusted and reinvented itself in a desperate effort to remain relevant, rather than the other way around. By watering down what ‘sustainable’ means, the concept of sustainable development thrives today via the high-profile SDGs.

SDGs, their predecessors the Millennium Development Goals (MDGs), and before that the Rio Summit’s Agenda 21, all contained long lists of goals, targets, and indicators for states to become more sustainable.44 But none of these agendas quantified ecological limits or called for redistribution within such limits. In a bid to improve on the predictable failures of Agenda 21 and the MDGs, the SDGs acknowledge that consumption and production should be sustainable yet refrain from setting limits.45 Given that we live in an unequal world with ecological limits to growth, it does not make sense to continually make lists of goals for all states to achieve as though states operate independently of each other with each existing in its own private biosphere. Hence the SDGs have set themselves up for failure like their predecessors.

Ambiguity gives the concept of sustainable development its longevity. It has buy-in from all states and is the epitome of diplomacy by terminology. The Brundtland definition as employed in international laws and institutions has not aimed for a Hegelian synthesis of antagonistic phenomena. Rather, it acts as a semantic trick, where two opposites are conjoined so that the notion of sustainability provides cover for the negative consequences of development so economic growth can continue.46 The SDGs continue to view economic development as not a choice but a necessity, even for the most developed states. This is not achievable when the richest 20% of humanity consumes 80% of the planet’s resources and produces 90 % of waste, and still finds itself having to boost growth to keep the economic system going. The Earth cannot sustain everyone living like an average citizen of the Global North. Indeed, this would require five more Earths.47 Yet sustainable development conceptualises sustainability in a manner that enables us to act as though this is a reasonable belief and attainable goal. After three decades, sustainability has lost all trace of meaning and is used in such a broad variety of contexts today that it not only lends itself to impreciseness and contradiction, but is routinely exploited for the purposes of obfuscation, confusion, and double-speak. Such ambiguous legal promises undermine demands for real sustainability from anti-capitalist and environmental justice movements by making such demands seem superfluous.

III. What Is Development?

This section considers how the meaning of development evolved through the basic needs and human development approaches before culminating in its recent incarnation as sustainable development. It also considers why such periodic reinvention is needed. While related to aspects of international human rights law, the basic needs and human development approaches were not normative concepts like sustainable development. Nevertheless, situating the concept of sustainable development within the longer history of development sheds light on its ineffectiveness as a legal concept.

While development is accepted almost universally today as an aim for all states and societies, it is helpful to keep in mind that it is an idea that originated in the particularities of Western history, culture and experience and was universalised through, among other things, international laws and institutions.48 The term ‘development’ is readily used globally as though it has a clear shared meaning but development has never been easy to define. This chapter refrains from a full examination of its definitional quandaries except where relevant for understanding sustainable development.49 Suffice to say, every modern human activity can be undertaken in the name of development, and it is used so widely that it can mean what the speaker wants it to mean. Development is usually understood comparatively, where countries that have more GDP, consumer choice, infrastructure, less poverty and illiteracy, and so on (this list varies depending on its author) are considered developed countries, and those that have the reverse are developing, with development being the process of transforming the latter into the former. Western countries created and continue to dominate international law and international institutions and thus the characteristics of development are fashioned in their image. Societies that lack these characteristics are labelled as inferior and placed within an evolutionary hierarchy. The parlance of least developed, developing, emerging, and developed countries makes it evident they all exist in a single ascending continuum. In reality, the countries designated as in need of development are those that underwent Western domination. It is unhelpful to characterise these countries as lagging behind Western countries given that it is impossible for them to follow the Western path to affluence. The Western path to affluence was by means of colonialism, genocide, slavery, apartheid, systemic racial discrimination, forced labour, and other exploitative practices. Western states eventually declared themselves sufficiently enlightened so as to prohibit such practices universally by declaring them illegal under international law, after themselves profiting from these horrific practices for many centuries and while continuing to benefit from the legacies of power and privilege conferred by such practices (the most blatant form of this is the maintenance of their vast settler colonial possessions to this day). In this way, cruel and oppressive forms of economic development that should never have been available to anyone were prohibited only when practised by non-Western societies, and that too in the name of the West’s civilising mission. Thus, the evolutionary continuum of development is a deception that normalises the way in which Western cultures prefer to understand their relationship with their own past and future.

Despite its culturally particular origins, today the idea of development has found favour almost everywhere, and policymakers across the Global North and South agree that development is above all an economic matter of production and accumulation that requires private investment and external assistance. States have accepted that economic growth is the best way to satisfy human needs.50 Yet the world has never been as rich as it is today, and development has still not come to pass despite seventy years of concerted effort from international laws and institutions. Still the promise of development is tirelessly repeated, and experiments constantly reproduced.

One of these experiments was the basic needs approach pioneered by World Bank president Robert McNamara in 1972.51 McNamara argued that the persistence of poverty and suffering in the Global South after two decades of international development aid meant that a new approach was needed where the basic needs of the poor were prioritised. He wanted international development institutions to directly intervene into the Global South to ensure the basic needs of the poor were met, including through bypassing governments in the South if needed. The basic needs approach focused on determining the minimum threshold of needs but unfortunately set no maximum threshold for excessive wants. It assumed basic needs were unmet because of scarcity, thus arguing for more economic growth. It ignored the legal and economic structures that linked the rich and the poor in ways that ensured that economic growth would not benefit the poor, even though this was why past development policies had not worked. Rather than tackle these causes, this approach focused on defining basic needs, which was a fruitless endeavour as human needs were not determinable universally but socially constructed.52 Who would decide what these needs were and how they were to be enjoyed? For instance, clean air is a necessity for human survival but how will we know when this requirement is fulfilled? Is regulating air pollution enough or should there be land use laws guaranteeing minimal green areas or should everyone have an air filter? Could those able to pay for clean air commandeer more than they need even if it meant scarcity for others? The answers are unclear, particularly on the international level, but McNamara argued that the needs of the poor were so dire that it was time for action rather than reflection.

Unsurprisingly, the basic needs approach failed to help the poor, so by the 1990s development experts called for a new approach via the somewhat tautological concept of human development. Deriving from Amartya Sen’s groundbreaking Development as Freedom,53 human development entailed not just economic growth but greater freedom through the multiplication of choices. Choices were identified using, among other things, international human rights law, with this type of development often also called rights-based development.54 In practice, it was not always clear how to make development more humane by relying on human rights law. How should choices of food and housing be balanced against the choices for clean air and water? How should choices for economic growth be balanced against choices for employment? Increasing some choices for some people makes other choices disappear for others, and human rights law does not provide answers when rights compete. When in doubt, human development policy prioritised economic growth because economic growth was seen as crucial to increasing choices and human rights.55 The United Nations Development Programme, which championed the idea of human development, had accepted that ‘free markets provide the most efficient mechanism yet devised for the exchange of goods and services’ so the purpose of human development was to make these markets ‘people friendly’ and provide ‘social safety nets … to look after the temporary victims of market forces and to bring them back into the markets’.56 Thus, international institutions remained in denial about how dominant patterns of economic development caused and multiplied unfreedom through inequality and environmental harm.

The idea of human development fit with the individualist ethos of the 1990s with the end of the Cold War and the rise of human rights and humanitarian intervention. International development agencies survived through endorsing market-based approaches. Because such approaches increased inequality, development agencies would always have something to do. When inequities reached levels where states were seriously destabilised and deteriorated into conflict, then it was the turn of the international humanitarian agencies to peace keep and manage displaced populations, until it was time for peacebuilding when development agencies could come back to revive the domestic economy, and so the cycle would begin again. Like the concept of sustainable development that was to supersede it, the notion of human development subsumed and obfuscated its internal contradictions and oppositions. Such concepts endure through perpetually promising a better tomorrow, though never a better today.

Sustainable development took root in international laws and institutions in the 1990s but only began dominating development discourse in the wake of the failure of the MDGs.57 The MDGs were eight goals that states pledged to achieve between 2000 and 2015, and when they did not the development industry faced another ‘what now’ moment and as usual thought of it as a ‘what next’. The failure of the MDGs was attributed to insufficient attention to long-term needs of economy, society, and the environment. Thus, the SDGs would have a tripartite focus that was more holistic and durable than past approaches. Sustainable development was understood as achieving a balance between the three pillars of economic, social, and environmental sustainability, with specific SDGs dedicated to each of these pillars.58 As with previous iterations, it was unclear how the economic goals could be achieved without compromising the social and environmental goals, and as with previous iterations, the SDGs were loath to set clear limits on the economic goals or call for the redistribution of existing wealth.

For example, the SDGs recommend expanding world trade as part of long-term international economic sustainability.59 However, the continual expansion of trade facilitates the destruction of the environment because it allows production to be dissociated from consumption and waste. Environmental economists try to combat this problem by including within the price of goods the cost of their recycling or safe disposal. But this merely postpones the problem by moving it around the world while also adding to it by nurturing new energy intensive forms of so-called green industries. This example also illustrates why environmental law principles such as polluter pays do not deliver the intended environmental protection. Making polluters pay incorporates into the economy what used to be considered an economic externality. But in an increasingly unequal world, such a move does not do away with pollution but merely formalises through law that the rich can reserve the right to pollute. Instead of reliance on market mechanisms, it would be more to the point if the SDGs called for less international trade because economies based on local resources automatically make people sensitive to environmental degradation and reduce pollution. Instead, the concept of sustainable development is used to justify the onward march of globalised capital.

Each of the three development approaches discussed in this section appears on its face to be incontrovertible. Of course, development should be sustainable, humane, and meet the basic needs of the poor. Each new iteration of development relies on a progress narrative of learning from past mistakes and redressing them. None of these approaches produces the benefits promised because the core commitment to economic growth remains unchanged. The problems that development is supposed to address in each new iteration are not incidental to economic development but caused by economic development. Development in some places actively underdevelops others. It destroys the environment, exacerbates inequality, displaces, uproots, traumatises, and violates human dignity in fundamental ways. But a progress narrative allows the illusion that globalised capitalism can be salvaged, repackaged, and reinvented on the assumption that there is no alternative after history ended in the 1990s. Once globalised capital is accepted as unstoppable, sustainable development can either be seen as an endeavour to ameliorate its negative effects or as an opportunity to actively create new spaces for globalised capital in the development industry and the so-called green economy. Whether one believes there is no alternative, or one wholeheartedly embraces capitalism as the best way to serve the greater good, either way the periodic reinvention of development is an effective strategy to neutralise, co-opt, undercut, and distract from anti-capitalist environmental movements that dissent from and resist dominant development paradigms.

Why is it that each failure leads to another reprieve? The seductive allure of development lies in its promise of a better tomorrow, which can be continually reiterated because development recedes like the horizon as it is approached.60 There is no end point to development, not even for the most developed states. Such a legal concept is a powerful tool for the rich to proclaim a coincidence of private and general interests, replicating in contemporary international society the rationale of the civilising mission and the dual mandate that shaped international law in colonial times.61 A range of actors with contradictory aims can all assert their legitimacy through ambiguous legal concepts like sustainable development. One can pursue limitless growth while also proclaiming that human rights and environmental laws matter. The moral duty is fulfilled in the act of proclamation rather than in reducing inequality or environmental harms (celebrations of the Paris Climate Agreement provide a prime example). When the rich are faced with the consequences of their greed, thoughtlessness, and needless suffering inflicted on people and planet, periodic reinvention provides a temporary sense of redemption while also placating transnational movements demanding justice. Until failure becomes clear and then it is time for another incarnation.

While sustainable development does not greatly differ from its antecedents in its commitment to economic growth, it differs in its function within a more advanced stage of globalised capitalism. While in the past some may have really believed that change was coming, today everyone knows that it is not,62 but practices of reinvention continue because:


we prefer the virtual illusion even more—that of the neither true nor false, of the neither good nor evil, of a lack of distinction between the real and the referential, of an artificial reconstruction of the world where, at the cost of total disenchantment, we would enjoy total immunity … the sad consequence of all this is that we no longer know what to do with the real world. We can no longer see any need whatever for this residue which has become an encumbrance.63



In this virtual reality, it is naive to seek clarity from a legal concept like sustainable development, as its purpose is to engage in deliberate confusion so that it is possible to behave as though the Paris Climate Agreement will reduce emissions and as though it contains legal requirements, all the while knowing this not to be the case.

IV. Diagnosing Unsustainable Development

Development differs greatly depending on whether one adopts the viewpoints of the developer telling others how to improve, or the developed who is forced to constantly modify their behaviour in hopes of entering the promised land.64 When it comes to sustainable development, who decides what is unsustainable? The Global North dominates international law making and funds international development institutions. Thus, it has the power to constitute the Global South—most of the world—as the object of development. Yet the major international law and development concerns of today such as environmental harm, increasing national debt, and illiberal trade are caused by the development choices of the Global North (to over consume and pollute, to accumulate and lend irresponsibly, and to engage in commodity protectionism) and can only be rectified there.65 Nevertheless, international laws and policies on development focus almost completely on the Global South. Unlike the MDGs, the SDGs ask all states to try to reach these goals, though it is only the Global South that is the target of international intervention, scrutiny, monitoring, and measuring to these ends. International laws and policies on development ask from the Global North not transformation but only more investment and aid for the South, but even if this were to materialise it would not help because it is not a question of giving more but of taking less. The existence of the rich radically alters the context in which the poor must operate, yet development discourse treats poverty as the scandal instead of wealth.66

While a focus on the poor has become normalised today in a world where celebrities vow to make poverty history and entrepreneurs strive to wipe out disease, before the 1980s development debates paid more attention to global structures of inequality and disorder. There was an understanding that law and institutions—international and domestic—played a key role in structuring injustice globally and needed radical change. The New International Economic Order movement, the Dependency Theorists, and the Self Reliance School all focused on root causes of underdevelopment,67 but with the basic needs approach came a permanent shift towards palliative measures.68 Basic needs directed the attention of international laws and institutions working on development issues toward the poor, and their attention has remained stuck there ever since. Poverty-reduction projects are addressed in isolation from the ratcheting up of wealth to incredible levels, as though one thing had nothing to do with the other. McNamara made it clear that ‘we are not asking the rich countries to reduce their prosperity to help poor countries, just to share out a fraction of their ever-increasing wealth’.69

Similarly, sustainable development projects in the Global South are undertaken as though independent from unchanging lifestyles in the Global North. In the climate regime, in the wake of spectacularly unsuccessful attempts to reduce emissions over the last three decades, international development agencies have given up on root causes and engage instead in futile attempts to ameliorate effects by asking rich states to help poor states adapt to climate change. Rich states routinely block attempts to develop legal mechanisms for climate change reparations, preferring the language of aid and largesse to that of causation and responsibility. By channelling contributions through global development funds, rich states can control the distribution of finance and technical know-how for climate adaptation.70 To make matters worse, regular assurances of scaled-up funding for climate adaptation and resilience are echoed in international meetings, yet rich states are yet to deliver on the bulk of it.71

Sustainable development applied in a palliative sense makes it impossible for most of the world to adapt to the changing environment in humane ways. To take the example that provokes the greatest fear in Northern states, it is estimated that hundreds of millions of people will be displaced from the Global South because of climate change. International law currently addresses population movement in such limited ways that it cannot conceive of a shift in the Earth’s habitable zones. Refugee law provides international protection only for a very narrow category of people who face specific extreme types of discrimination (only 0.34% of the world population has refugee status).72 Everyone else crossing an international border is dependent on the discretion of host states for permission to remain. Such a legal framework wilfully obfuscates the mass protracted displacement produced by dominant development patterns, which are so systemically destructive that they foment conflict, insecurity, inequality, drought, famine, desertification, environmental toxicity, and of course climate change.73 Yet attempts to acknowledge in the Paris Agreement that those displaced by climate change need protection, including extreme cases where entire sovereign territories are submerging, were staunchly vetoed by rich states.74 Instead, rich states have indicated that their vision of sustainable development involves giving more money to UNHCR and the IOM to keep migrants away from the Global North and investing in strengthening Northern border controls.75

V. Conclusion

The concept of sustainable development as employed in international laws and institutions over the last three decades makes it clear that it is economic growth that is meant to be sustained, not the tolerance capacity of ecosystems or of human societies. When the SDGs are not reached in 2030, it may be time to fashion yet another legal concept to carry the development torch forward, and for even more international laws that exhaustively list social and environmental challenges while turning a blind eye to their root causes. While international law and development experts engage in cyclical reinvention, ecological systems continue to collapse. These types of environmental change are not emergencies that can be adequately reacted to with specialised legal regimes, extreme band-aid measures, and extrabudgetary resources. These changes have been a long time in the making and are the inevitable consequence of a legal system that shields the rich and powerful from the harmful consequences of their actions.76 Through concepts such as sustainable development, international law helps to structure a global system of environmental apartheid,77 where the privileged few endeavour to protect themselves while treating everyone and everything else as superfluous and akin to waste.

The onset of environmental crises such as climate change pose more than a scientific, economic, legal, or technocratic challenge. For the international lawyer, the task is not to craft new and creative concepts and mechanisms for exchange of knowledge, finance, and expertise.78 It is to understand the role of law and institutions in structuring unsustainable development and to reconfigure these laws and institutions accordingly. Environmental change on a scale unprecedented in human history79 exposes seriously mistaken understandings about human progress and evolution in the Global North. To respond more effectively to such change, it may be wise for international laws and institutions to learn from cultures that have lived in harmony with nature for many millennia—those considered to be primitive, underdeveloped, and worthy of notice only in the context of transformation and economic exploitation. Such an understanding of sustainable development would upend the types of development goals that are written, who possesses the knowledge to write them, and who it is that is really in need of transformation.
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CHAPTER 29

Climate Finance and Governance

Nina Araneta-Alana

I. Introduction

In 2009, 120 heads of state and government, 10,500 delegates, and 13,500 observers met at the Conference of Parties (COP) 15—the Copenhagen Conference of the Parties—to discuss the next steps to address the worsening problem of climate change.1 Behind the scenes of Copenhagen, a story unfolded. The Philippine delegation was originally led by Bernarditas de Castro Muller. Muller, also the lead negotiator and coordinator of the G77 + China group, held the view that the Copenhagen deal offered by developed countries was not in the interests of developing countries.2 Among the objections she raised were that the financing being offered was recycled, most to be spent domestically; and that financing done through existing institutions was ‘unpredictable, difficult to access, conditional and selective’.3 Muller insisted on financing that was consistent with the historical responsibility of developed countries.4

Then US Secretary of State Hillary Clinton was set to arrive in the Philippines in November of that year, one month ahead of the COP. In the crucial moments leading to Copenhagen, after calls from Clinton to then president Gloria Macapagal-Arroyo, and days before Clinton’s arrival, Arroyo dismissed Muller and the ‘more progressive’ members of the Philippine negotiating team.5 The removal sparked outrage from non-government organisations such as Oxfam and Greenpeace, which declared that the dismissal of Muller was ‘a cowardly acquiescence to the US, EU, Japanese, Canadian and Australian pressures to eliminate vocal defenders of developing countries’ interests from the negotiations’.6 At the actual COP, the Philippines (sans Muller)7 was one of the first countries to sign the Copenhagen Accord—the document which, although viewed as non-binding,8 put in place a marked shift in the meaning of climate finance. The Copenhagen Accord solidified what was beginning to be traced out in the Bali Action Plan—that funding for mitigation and adaptation could be sourced from private sources. Taking a step further, the document established that the bulk of mitigation and adaptation funding would come from this category and that the developed countries’ role would be to ‘mobilise’ these funds. The commitments made in the Copenhagen Accord would be later recognised and affirmed in the succeeding year’s Conference of Parties, through the Cancun Agreement. Years later, provisions on finance in the binding Paris Agreement would track the language and commitments made in the Copenhagen Accord and the Cancun Agreement.

The story of the Philippine position on the Copenhagen Accord illustrates a political process, one of many that takes place, behind the international making of law. It is well understood that law is not created in a vacuum. It is shaped by a myriad of forces that advance and contest ideas, principles, and meanings. This chapter engages with the contestation behind the legal construction and meaning of ‘climate finance’ and its relation to the broader issue of climate governance and development.

Section II starts with a survey of how climate finance is used in academic scholarship. I make the observation that climate finance does not have a single, universally accepted definition or meaning. Instead, climate finance, as a concept, has taken different forms, depending on who is writing about it and from what discipline the author comes. In Section III, recognising that climate finance is a creation of international law, I trace its origins and legal history. I pay particular attention to the shift in meaning that occurred in Bali, Copenhagen, and Cancun. This shift in meaning to ‘mobilised funds’ provides an explanation as to why there are different conceptions of climate finance. Making use of the theoretical framework of regime definition, I call attention to how the meaning of climate finance has been a site of political contestation. The indeterminacy of the meaning of climate finance in academic scholarship, as traced in section II, is a reflection of this political contestation. In section IV, I argue that there is a narrowing of the concept of climate finance. I give a snapshot of where we are now, how global institutions have widely adopted a particular meaning of climate finance, one that talks about green economics and investments. I conclude with the observation that the idea of climate finance as green economics and investments is the foundation of the structures, mechanisms, and processes that authorise large-scale transfers, or what is now termed ‘mobilisation’, of funds in the form of foreign direct investments and debt into developing countries.

II. Existing Approaches to Climate Finance

Climate finance, as a subject, has piqued the interest of academics, primarily those in the fields of economics, social sciences, and law. Economists have written extensively on the economic aspect of climate finance, such as how to estimate mitigation and adaptation costs, the accounting principles involved, how to estimate financial flows, and how best to generate and deliver funds. Buchner and her organisation, the Climate Policy Initiative, released in 2011, a paper called ‘The Landscape of Climate Finance’ that aimed to assess the status of the climate finance landscape at that time and mapped out finance flows.9 They focused on climate-specific finance, which, for the purposes of their study was defined as follows: ‘capital flows that target low-carbon and climate-resilient development’.10 They clarified that ‘climate-specific finance’ included both public or private financing flows, and may be either concessional or non-concessional.11 Gross flows were examined in order to highlight the overall scale of international investment, taking into account both incremental costs and investment capital.12 They concluded that there was a need to track the actual flows of money between countries, and to assess effectiveness. In International Climate Finance,13 one of the earliest books on climate finance, a substantial section focused on how to mobilise finance, how to increase investments, and how to leverage private and multilateral flows.14 A contributor to the book, Zadek, argued that focusing on green growth opportunities was more effective than focusing on mitigation and adaptation measures.15 More recently, in Climate Finance: Theory and Practice, an edited volume, climate finance is presented as a field rich in variety of practical implementation such as debt financing,16 risk guarantees,17 and green bonds.18 These interventions from the field of economics reflect a tendency to emphasise the ‘finance’ part of climate finance and engage with it from a predominantly numbers-based perspective guided by the principle of maximising returns.

Social scientists including political scientists have paid scholarly attention to the topic as well. From a social science perspective, we see how climate finance is treated as a subject that interacts with other disciplines such as international relations and governance, opening with this a new field of epistemological enquiry into climate finance, beyond its economic significance. Notable is the study conducted by Bermeo, in which she found that developed countries channelled mitigation and adaptation funds to those areas that would benefit them, leading to a preference for bilateral agreements over multilateral agreements.19 Roberts and Weikmans studied and described the trust issues that exist between developed and developing countries and argued that the lack of modalities in climate finance accounting impedes the implementation of a bottom-up approach under the United Nations Framework Convention on Climate Change (UNFCCC).20 Hall discusses, at the same time, how states have delegated discretion to international organisations on the funding of adaptation measures but have been uncertain about the exact nature of what constitutes adaptation, leading to a situation of epistemic ambiguity.21

Ballesteros and others, in writing about the legitimacy of institutions for climate finance, have provided a historic and institutional account of climate finance mechanisms and institutions as of 2010.22 They argued that, in order to succeed in raising funds and investing funds, the institutions entrusted with managing climate finance will need to be regarded as legitimate by both contributors and recipients; and in order to gain the perception of legitimacy, the institutions should operate in a transparent, participatory, and accountable manner, should have a robust governance structure and institutional capacity, as well as a good track record of all these elements.23 Focusing on these criteria, they found that the traditional funding and implementing agencies (e.g. multilateral development banks ((MDBs)), the United Nations Development Programme, the United Nations Environmental Programme, and the Global Environment Facility (GEF)) possess well-developed systems but need to improve on their lack of sensitivity to national circumstances and priorities.24

Legal scholarship in climate finance has likewise grown. Some legal scholars have looked at how new policies can achieve additional investments into developing countries.25 Some have looked into the intersection of climate finance and international economic law.26 After the entry into force of the Paris Agreement, a body of legal research also emerged on the impact of the Paris Agreement on climate finance,27 and domestic legal systems vis-à-vis treaty obligations.28

Among these works of legal literature are those that analyse climate finance critically. Writing from the sub-Saharan African perspective, Gichira, Agwata, and Muigua critiqued the privatisation of climate finance and the perception of climate finance as a business opportunity.29 They reviewed climate finance architecture and declared as problematic the advancement by developed parties of non-UNFCCC climate financing mechanisms impelled by profit incentives.30 They noted that, in the turn to profit, international environmental governance principles such as polluter pays and the principle of common but differentiated responsibilities and respective capabilities (CBDR) were misinterpreted or disregarded.31 They deemed as complicit development institutions, primarily the World Bank and the African Development Bank, in establishing non-UNFCCC climate financing mechanisms such as non-concessional lending, which indicates that development institutions view climate financing as another lucrative economic opportunity.32

In Perez and colleagues’ work assessing the human rights impact of climate finance, the authors brought to light the criticism against the meaning of climate finance that was adopted in the Paris Agreement, specifically that such meaning has diluted the responsibilities of developed countries.33 With this critique as their larger background, they have also paid critical attention to the participation of development banks in climate finance. With the Barro Blanco hydropower dam in Panama as case study, they found that communities vulnerable to human rights violations had insufficient recourse to the safeguards and independent complaint mechanisms of the banks.34 Perez and colleagues observed that in undertaking climate projects, international institutions intervene in specific local political contexts ‘often shaped by historical conflicts and national political and economic interests’, which international institutions neglect to take into account thereby failing to implement adequate due diligence, safeguards, and complaint mechanisms.35

Baker, writing from the Global South perspective, has critiqued project finance as deployed by Northern entities.36 She identified the moral hazards that occur when private actors conduct development projects and operate from behind a shield of contractual opacity that emboldens risk-taking to the detriment of local communities.37 Baker observed that projects in Mexico, for example, have been following the script of neoliberal development and that private actors receive great deference from the state and development banks due to the private actors’ industry expertise. She found that project finance undermines, in this way, sustainability by disenfranchising affected communities and limited accountability for the harms that transpire, both socially and environmentally in the implementation of the project.38 Alam and Razzaque, also writing from a Global South perspective, turned a critical eye towards the move towards a ‘green economy’ as a way to achieve sustainable development.39 They cautioned against the further enhancement of the economic interests of North-based transnational corporations through the idea of a green economy, and benefits structurally achieved at the expense of human rights and environmental sustainability.40 Alam and Razzaque observed, at the same time, a deliberate action of Northern nation states to downplay CBDR or limit its applicability. They insisted, however, that CBDR remains an important cornerstone of sustainable development. They maintained that the Global South position that equity should remain the foundation of international cooperation and international obligations.41

The different approaches to climate finance from across disciplines reflect the different ways climate finance has been understood, defined, and conceptualised. A significant number of authors use climate finance in the context of business and investments.42 Climate finance, for them, encompasses investments and non-concessional loans as financing that need to be repaid.43 Some authors use climate finance in the context of development goals and poverty reduction.44 Some authors discuss climate finance by referring to the obligation of developed countries to provide recompense to developing countries. For them, climate finance should always be discussed within the context of the principle of CBDR.45 For legal scholars, in particular, climate finance is inextricably linked to international law, in terms of relevance, history, and governance.

III. Meanings of Climate Finance under International Law

The indeterminacy of the meaning of ‘climate finance’ requires us to examine the emergence of the term under international law. The term, after all, is a creation of international law. It was created specifically in the treaties that nation states entered into to address the problems brought about by climate change. Remarkably, despite its constant usage, ‘climate finance’ has not been formally defined in any international treaty. This section examines the legal roots of climate finance and traces the changes as to how climate finance has been treated, and what actions have been authorised by the international agreements. The changes in meaning in legal text and the actions the relevant provisions authorise provide an explanation as to the different meanings of climate finance and its impact on climate governance, particularly in terms of how the question of debt and private capital have emerged as central narratives in climate finance despite not being stated in key international agreements.

A. Origins: from Rio to Kyoto

The Rio Earth Summit marked the first international political response to climate change. Under Principle 7 of the Rio Declaration on Environment and Development (the Rio Declaration), developed countries acknowledged that their societies as well as the technologies and financial resources they command put pressures on the global environment, and acknowledge the responsibility they bear as a result of such pressures.46


PRINCIPLE 7

States shall co-operate in a spirit of global partnership to conserve, protect and restore the health and integrity of the Earth’s ecosystem. In view of the different contributions to global environmental degradation, States have common but differentiated responsibilities. The developed countries acknowledge the responsibility that they bear in the international pursuit of sustainable development in view of the pressures their societies place on the global environment and of the technologies and financial resources they command. [emphasis added]



The UNFCCC47 is based explicitly on the principle of CBDR.48 Echoing the CBDR provision of the Rio Declaration, the terms ‘technology’ and ‘financial resources’ appear in article 4.3 of the UNFCCC,49 as well as in article 11 of the Kyoto Protocol to the United Nations Framework Convention on Climate Change (Kyoto Protocol).50 Developed countries agreed to provide financial resources, including the transfer of technology to assist developing countries to enable them to meet the costs of adaptation, and to reduce greenhouse gas emissions.51

The provision of financial resources and transfer of technology were required under the UNFCCC and the Kyoto Protocol to enable developing countries to undertake other ancillary activities that relate primarily to the subject of climate change, such as undertaking research to understand, reduce, and eliminate the uncertainties regarding the existence and consequences of climate change;52 exchange of information related to the climate system and climate change;53 and education, training, and public awareness of climate change.54 These ancillary activities support the main mitigation and adaptation obligations under article 4.1 of the UNFCCC.

Under the UNFCCC and the Kyoto Protocol, climate finance was defined in relation to developed countries’ obligations to assist developing countries to enable them to implement the provisions of the UNFCCC and for developing country parties that are particularly vulnerable to the adverse effects of climate change to meet the costs of adaptation.55 Article 4.3 of the UNFCCC obliges developed countries to provide financial resources, including the transfer of technology for developing countries to meet their obligations under article 12.1 and article 4.1.

Article 12.1 pertains to the obligation to prepare a national inventory of greenhouse gas emissions by sources and removals by sinks or the sequestration of carbon in another form, accompanied by a description of steps to implement the UNFCCC and to communicate the same to the Conference of Parties.56 Meanwhile, article 4.1 refers to the obligations of all parties under the UNFCCC. Primarily, these obligations refer to mitigation57 and adaptation measures,58 but also includes other ancillary activities that support the main mitigation and adaptation obligations.

Article 11.1 of the UNFCCC provides for the establishment of a ‘financial mechanism for the provision of financial resources on a grant or concessional basis, including for the transfer of technology’.59 The operation of the financial mechanism was entrusted to one or more international entities and will be accountable to the COP.60 Article 11.5 further declares that developed countries may provide, and developing countries may avail themselves of, finance through bilateral, regional, or other multilateral channels.61

The Kyoto Protocol substantially reiterates the foregoing UNFCCC provision under its article 11. Article 11 of the Kyoto Protocol obliges developed countries to provide new and additional financial resources to developing countries to enable the latter to implement their commitments under article 4.1 of the UNFCCC.62 The last paragraph of article 11 provides that the developed countries may provide financial resources through bilateral, regional, and other multilateral channels.

The UNFCCC and the Kyoto Protocol clearly establish, as we can see, the obligation of developed countries to provide financial resources and transfer technology to developing countries. Nowhere in the UNFCCC and the Kyoto Protocol was any reference to debt (non-concessional lending) or investments. To emphasise this point, article 11.1 of the UNFCCC limited the financial mechanism to provide financial resources by way of grant or concessional lending.

The Kyoto Protocol established three mechanisms that were described as ways for developed countries to meet their targets—namely the Clean Development Mechanism (CDM),63 International Emissions Trading (IET),64 and Joint Implementation (JI)65 (collective, the Kyoto Mechanisms). Article 12 of the Kyoto Protocol established the CDM with the objective of achieving sustainable development and meeting the greenhouse gas reduction commitments.66 Article 12.8 provides that a share of the proceeds from the activities of the CDM will be used to assist developing countries to meet the costs of adaptation. In the 2012 Doha Amendment to the Kyoto Protocol, it was decided that for the second commitment period, proceeds from the IET and JI would also contribute to the Adaptation Fund.67

Following the Kyoto Protocol, there was a general sense that the notion of equity, as embodied in the CBDR underpinned the commitments and obligations of the states under law. Cullet argued that the allocation of mitigation and adaptation costs is a concretisation of CBDR and an application of equity.68 The first financial mechanism under the UNFCCC, the GEF was established specifically to implement the equity provisions in the UNFCCC.69 As seen in these legal instruments, equity, and not debt or commerce, was the impelling force behind the financing of climate measures.

B. Two Decades between Kyoto and Paris: Climate Finance and the Conference of Parties

After the adoption of the Kyoto Protocol came two decades of COP meetings and decisions. COPs play an important role in international lawmaking in this area.70 In interpreting the meaning of a treaty, the Vienna Convention Law of Treaties permits ‘any relevant rules of international law applicable in the relations between the parties’ to be taken into account.71 COPs are institutions established to give operative effect to treaties.72 As such, COPs activities—decisions, agreements—contribute to the legal obligations of the parties under formal treaty obligations and play a formative role in shaping the body of international law.73 At COP 6 in 2001, there was an agreement to establish funds that focused on adaptation activities. Shortly after the Kyoto Protocol was agreed, much attention was given to the Kyoto Mechanisms. Several discussions, legal or otherwise, revolved largely on emissions trading, CDM, and JI. However, the sharp decline in carbon prices around 2010 to 2013 highlighted the inability of the Kyoto Mechanisms to generate funds for adaptation projects as actual revenues of the Kyoto Mechanisms depended on the price of carbon.

The Bali Action Plan, which was adopted by COP 13, called for ‘enhanced action on the provision of financial resources and adaptation’,74 including the consideration of the ‘mobilisation of public—and private-sector funding and investment, including facilitation of climate-friendly investment choices’.75 The idea of tapping into private sector investments was introduced by the UNFCCC in its 2007 publication Investment and Financial Flows to Address Climate Change.76 The Bali Action Plan, which was passed later that year, reflected this possibility of seeking other options to generate resources.

It was in the Copenhagen Accord, the text of which was adopted by COP 15 in Copenhagen in 2009,77 where this new idea of climate finance took full form. The parties set actual amounts as targets and revised the commitments of developed countries to provide financial resources and to transfer technology. The commitments were later on repeated in the Cancun Agreements, which were adopted at COP 16. Provisions on finance in the Paris Agreement, which is a binding treaty, would later track the language of the Copenhagen Accord and the Cancun Agreements and refer directly to commitments made therein.

The commitment to provide climate finance was described under section 8 of the Copenhagen Accord. There were three distinct streams of funding that corresponded to three separate commitments. It first stated that for the period 2010 to 2012, developed countries committed to provide new and additional resources of up to US$30 billion through international institutions, with balanced allocation between adaptation and mitigation. It then declared that, for mitigation actions, developed countries committed to mobilising, by 2020, US$100 billion a year to address the needs of developing countries. Such funding would come from a wide variety of sources, public and private, bilateral and multilateral, including alternative sources of finance. Lastly, for adaptation, funding would be delivered through ‘effective and efficient fund arrangements’ to be governed by a structure where developed and developing countries have equal representation.

The commitment of developed countries to provide new and additional resources was limited from 2010 to 2012, and to the amount of US$30 billion. The bulk of the finance— US$100 billion per year—was to be generated through the mobilisation of funds and will be used in the ‘context of meaningful mitigation actions’. Lastly, for the period after 2012, adaptation was to be funded by way of ‘effective and efficient fund arrangements’. No amount was committed for the adaptation outcomes.

The provision ends with the following statement: ‘A significant portion of such funding should flow through the Copenhagen Green Climate Fund.’78 It is unclear, however, whether ‘such funding’ referred to only adaptation financing subsumed in the immediately preceding sentence or whether it also includes the mobilised funds for mitigation actions. At COP 16, held in Cancun, the Green Climate Fund (GCF) was established as an operating entity of the Financial Mechanism of the UNFCCC.79

Under section 7 of decision 3/CP.17, the COP requested the Board of the GCF to develop a procedure to ensure consistency with national climate strategies, to adopt a country driven approach and to provide for public and private sector financing. Part V of the Governing Instrument for the GCF (annexed to decision 3/CP.17) (Governing Instrument) provides the aspiration for the GCF to evolve over time to become the main global fund for climate change finance.80 The operational modality of the GCF is to ‘provide simplified and improved access to funding, including direct access, basing its activities on a country-driven approach’.81 Parts IV and V of the Governing Instrument provides for the relationship between developed and developing countries. In particular, it provides that the Fund will receive financial inputs from developed country Parties to the UNFCCC,82 and may also receive financial inputs from a variety of other private and public sources with developing countries being eligible to be the recipients.83 Section 3 further provides that both adaptation and mitigation will be funded, and a balance shall be sought between the two approaches. Part VI of the Governing Instrument provides for the modalities of finance—grants, concessional lending and other modalities, instruments, or facilities as may be approved by the Board. A notable feature in the Governing Instrument is the emphasis on the role of the private sector.84 It established a private sector facility to promote the participation of private sector actors, and in particular, local actors.85

C. Under the Paris Agreement

The Paris Agreement was adopted by consensus on 12 December 2015.86 Unlike the agreements or decisions of the COP, whose legal status is debatable, the Paris Agreement is a legally binding treaty, ratified by 184 parties to the UNFCCC. The overarching goal for finance flows is found in article 2(1)(c): ‘making finance flows consistent with a pathway towards low greenhouse gas emissions and climate-resilient development’.87 The provisions that deal with climate finance are in article 9 of the Paris Agreement. Article 9(3) obliges developed countries to take the lead in mobilising climate finance from a wide variety of sources.88 The text of the Paris Agreement does not contain quantified obligations.89 Instead, it is in the accompanying COP Decision adopting the Paris Agreement—the ‘Paris Decision’90—where we find that the agreement to continue existing obligations under the Convention refers to the mobilisation of funds in the context of meaningful actions and transparency on implementation:


Also Decides that, in accordance with Article 9, paragraph 3, of the Agreement, developed countries intend to continue their existing collective mobilization goal through 2025 in the context of meaningful mitigation actions and transparency on implementation; prior to 2025 the Conference of the Parties serving as the meeting of the Parties to the Paris Agreement shall set a new collective quantified goal from a floor of USD 100 billion per year, taking into account the needs and priorities of developing countries.91



The Paris Agreement provides for a system in which each developed country makes its own projection on the level of public financial resources available to developing parties and communicates the same to the other country members. Bodansky observed that the Paris Agreement departs from the rigidity of the UNFCCC and the Kyoto Protocol while maintaining the differentiation between obligations of developed and developing countries with respect to climate finance.92 The Paris Agreement also encourages non-developed countries to provide financial support on a voluntary basis.93 This provision reflects the calibrated approach taken to include the circumstances of emerging economies such as China and India, which are in a position to provide South–South94 financing.95

In the year following the Paris Agreement, developed countries,96 including the United Kingdom and Australia, released a document entitled ‘Roadmap to 100 Billion’,97 which referred only to the meaning of climate finance as mobilised funds to address the needs of developing countries in the context of meaningful mitigation actions. The ‘Roadmap to US$100 Billion’ sets out the actions that developed countries declared will enable them to reach the US$100 billion goal including the following:98


• Help developing countries to develop and implement ambitious mitigation contributions and adaptation plans that are essential to attract investment;

• Use public finance and policy interventions to effectively mobilise private finance, which is critical not just for the US$100 billion, but to achieve the Paris Agreement objectives;

• Partner with the MDBs to deliver transformational change, and work to maximise the impact of climate funds, including the Green Climate Fund and the Global Environment Facility.



D. Regime Definition and Political Contestation

From the above analysis, it is possible to see that various actors, institutions, norms, and ideas move alongside and against each other in the financing of climate initiatives, which forces us to interrogate the shift in the meaning of climate finance within the framework of regime definition. This is important because it further reveals the political contestation that attends the concept of climate finance. Regimes are defined as ‘sets of norms, decision-making procedures, and organisations coalescing around functional issue-areas and dominated by particular modes of behavior, assumptions and biases’.99 In international law, widely known regimes include human rights, trade, and environmental protection.100 According to Lang, it is important to understand how certain normative biases and preferences come to be embedded within a regime, it being recognised that a regime is a site of competing political projects.101 For instance, in the regime of trade, the forms of government action that came to be categorised as barriers to trade—thereby subject to trade disciplines were a result of internal politics in which trade delegates from industrialised countries, diplomats, legal professionals, and commercial interest groups played key roles.102 The observation that a regime is a site of competing political projects can be similarly made in climate finance. The climate finance function area is one where there is a plurality of voices, processes, narratives, and objectives. A closer look at the state of multiplicity in climate finance reveals various, often contending, interests and concerns.103

The meaning of climate finance is itself a space for contestation. As we have seen in previous sections, different actors compete to advance diverging views on climate finance. Voices from developing countries and non-government organisations insist that the meaning of climate finance as a form of redress should be retained. Another meaning of climate finance, one of mobilised funds, investments, and private sector participation was advanced by developed countries. International organisations use the same language of mobilised funds, investments, and private sector participation, but see climate finance and development as ‘two sides of the same coin’.104

The plurality of actors attempting to stabilise norms in climate finance necessarily lends itself to discussions of power and authority. According to Berman, at the core of global legal pluralism is the question of authority. Klabbers and Piiparinen likewise explored the link between power and normative pluralism in their discussion of norms and authority.105 Different norms flow from different kinds of authority. What is legal may differ from what is legitimate.106 Processes such as ‘framing’107 and ‘agenda setting’108 may be used by those in power to influence what norms apply and when. Regime interaction has provided a theoretical anchor for us to unpack the norms, procedures, and organisations that have coalesced around the idea of ‘mobilisation’ in climate finance and have translated this into debt and private capital.

IV. Where We Are Now: Green Economics and Development

In a contested space, with a plurality of actors behind competing political projects, how does one theme emerge as dominant over others?

It bears worth noting that the language of Principle 7 of the Rio Declaration, the provision espousing the principle of CBDR, was itself a product of contestation. Developing countries sought the inclusion of stronger language, one that would put the responsibility of the deterioration of the global environment directly on industrialised countries.109 Developing countries also sought language that would oblige developed countries to provide new and additional financial resources ‘on preferential and concessional terms’.110 On the other hand, developed countries objected to the third sentence of Principle 7, while maintaining that developing countries should likewise acknowledge that they contributed to global environmental degradation.111 The language in Principle 7 was suggested by the preparatory chairman Tommy Koh as a compromise of the two positions.112 Principle 7, as adopted in the Rio Declaration, acknowledges a responsibility of developed countries that links to their contribution to global harm but falls short of providing a direct basis for holding developed countries legally responsible for environmental damage.113 While ratifying the Rio Declaration, the United States recorded an interpretative statement providing:


The United States understands and accepts that Principle 7 highlights the special leadership role of the developed countries, based on our industrial development, our experience with environmental protection policies and actions, and our wealth, technical expertise and capabilities. The United States does not accept any interpretation of Principle 7 that would imply a recognition or acceptance by the United States of any international obligations or liabilities, or any diminution in the responsibilities of developing countries.114



Developed countries continue to question CBDR as the fundamental principle of international obligations. In the proposals relating to the Sustainable Development Goals, agreed in 2015, France, Germany, and Switzerland jointly decried the applicability of CBDR to the means of implementing the Sustainable Development Goals. According to them:


While some countries have raised CBDR in this context, we are of the opinion that CBDR as set out in Rio Principle 7 in 1992 cannot apply as an overarching principle to a holistic agenda and does not integrate the idea of dynamic differentiation as stated in the Rio 2012: depending on realities, capacities and levels of development of countries. Moreover, it is worth recalling that Rio principle 7 has a clear limitation to environmental degradation.115



Commenting on the Paris Agreement negotiations, a former negotiator from Bolivia observed that the idea of the climate debt of developed countries to developing countries has been all but forgotten.116 He deplored the use of the word ‘mobilise’, which diluted the responsibilities of developed countries, and which meant that even loans and carbon markets will be counted as climate finance. Despite protestations from developing countries, the language providing the commitment to ‘mobilised’ funds was adopted in the Paris Agreement.

How then did it come to pass that climate finance has become equated to investment and debt to the exclusion of other understandings such as redress? Klabbers and Piiparinen’s discussion on authority and competing norms may shed light on the answer.117 Primary actors in the regime, who possess authority, may choose to uphold a certain meaning, and this chosen meaning may become the dominant one to the exclusion of others. In the climate finance regime, international organisations and development institutions have endorsed the language of ‘mobilisation’. Since 2011, seven MDBs118 have been releasing their joint reports on multilateral banks’ climate finance. In the first edition, the MDBs acknowledged that there was no internationally agreed definition of climate finance but recognised the need to ‘mobilise’ financial resources ‘from public and private, bilateral and multilateral, including alternative sources’.119 In the notes and definitions section, they defined financing instruments as ‘all instruments associated with the resources covered (grant, loan, guarantee, equity, performance-based instrument)’.120

Another primary actor, the UNFCCC Standing Committee of Finance, has also played a role in effectively endorsing ‘mobilised’ finance as climate finance. In 2012, the COP created the UNFCCC Standing Committee of Finance to assist in exercising its functions with respect to the Financial Mechanism of the Convention.121 The UNFCCC Standing Committee of Finance has been releasing biennial reports that track not only finance flows from developed to developing countries but also mobilised private finance into renewable energy and energy efficiency projects, including those outside of developing countries. In addition, within the reports is a change in discourse. In its 2018 Biennial Assessment and Overview of Climate Finance Flows, the UNFCCC Standing Committee of Finance removed references to developed and developing countries, and used instead the terms ‘provider’ and ‘beneficiary countries’.122 Previous versions of the biennial report used the terms ‘developed’ and ‘developing countries’.123 The 2016 Biennial Assessment and Overview of Climate Finance Flows states: ‘The BA presents estimates of flows from developed to developing countries, available information on domestic climate finance and South–South cooperation, as well as the other climate-related flows that constitute global total climate finance flows.’124 Meanwhile, the 2018 Biennial Assessment and Overview of Climate Finance Flows states:


The 2018 BA provides an updated overview of climate finance flows in 2015 and 2016 from provider to beneficiary countries, available information on domestic climate finance and cooperation among Parties not included in Annex I to the Convention (non-Annex I Parties), and the other climate-related flows that constitute global total climate finance flows.125



The evident removal of the reference to developed and developing countries in these statements came at the insistence of the USA, which refused to agree to the report until the terms were replaced.126 These changes in discourse within the UNFCCC reflect the power of primary actors to privilege a certain narrative. In this case, it speaks to the non-acceptance by developed countries of their financial responsibility toward developing countries.

The change in discourse observed in the text of the UNFCCC Standing Committee of Finance reports has further been echoed in a broader sense by the United Nations (UN). In COP 24 held in Katowice, Poland, in December 2018, UN Secretary-General Antonio Guterres addressed the delegates, putting climate finance front and centre:


Dear Friends, this brings me to my third point: the central importance of finance. We need concerted resource mobilization and investment to successfully combat climate change. We need transformative climate action in five key economic areas—energy, cities, land use, water and industry. Some 75 per cent of the infrastructure needed by 2050 still remains to be built. How this is done will either lock us in to a high-emissions future or steer us towards truly sustainable low-emissions development. Governments and investors need to bet on the green economy, not the grey. That means embracing carbon pricing, eliminating harmful fossil fuel subsidies and investing in clean technologies. It also means providing a fair transition for those workers in traditional sectors that face disruption, including through retraining and social safety nets. We also have a collective responsibility to assist the most vulnerable communities and countries—such as small island nations and the least developed countries—by supporting adaptation and resilience. Making clear progress to mobilize the pledged $100 billion dollars a year will provide a much-needed positive political signal. I have appointed the President of France and Prime Minister of Jamaica to lead the mobilization of the international community, both public and private, to reach that target in the context of preparation of the Climate Summit I have convened in September of next year. I also urge Member States to swiftly implement the replenishment of the Green Climate Fund. It is an investment in a safer, less costly future.127



The meaning climate finance exclusively adopted in the UN Secretary’s remarks was again the mobilisation of funds. He used capitalist-friendly terms such as ‘green economy’ and ‘investments’ to persuade his audience of the need to mobilise resources. The speech left out any reference to the obligation of developed countries to provide climate finance nor did it mention CBDR. Instead, he phrased it as a ‘collective responsibility’ of all member states. In a later address given at the Climate Summit, he exhorted again, both developed and developing countries to undertake the task of mobilisation, and delineated space for the private sector to play a significant role. Guterres declared that he had asked President Macron of France and Prime Minister Holness of Jamaica to lead the process of ‘mobilisation’ of the international community. Jamaica, a developing country, now joins France, a developed country at the forefront of leading this mobilisation process. Guterres then declared that he had asked Bloomberg, a billionaire, to form coalitions to get private actors involved.128 His message was that developed and developing countries have similar responsibilities in climate finance, and outcomes may be achieved only with the cooperation of the billionaires of the world.

By officially adopting the idea of mobilised funds, and leaning towards green economics, the seven multilateral banks, the UNFCCC Standing Committee of Finance, and the UN, exercised authority to give dominance to this particular meaning of climate finance. It is evident that there is a preference for the economic orthodoxies of capital markets, free trade, and debt, and such preference is gradually being stabilised as the meaning of climate finance.

V. Conclusion

The question ‘what is climate finance?’ is the underlying impetus for this chapter. To gain this understanding, two methods were employed. A review of scholarly literature, which exposed the variety of ways that climate finance has been understood, and legal textual historiography, which tracked the changes in meaning of climate finance in terms of the obligations of developed countries under international law. What was once an obligation of developed countries to provide resources and technology to developing countries, has become one to ‘mobilise’ funds from a wide variety of sources, public and private, bilateral and multilateral. The legal provisions on the mobilisation of funds reshaped climate finance into what it is popularly now known, endorsed by the UN and international organisations, as green economics.

Climate finance as green economics is the foundation of the structures, mechanisms, and processes that authorise the massive movement of funds in the form of foreign direct investments and debt. This meaning of climate finance dominates an emerging climate finance regime that operates under the norms of treaty obligations, contractual rights, and property rights. This meaning of climate finance animates international financial organisations and private corporations to create and promote financial products designed to circulate money through green commodities (i.e. those that seek to create value and profit from mitigation measures). This meaning of climate finance informs the decision-making of nation states to encourage green investments into their territories to promote development.

The ideation of climate finance as green economics is not straightforward. Behind it is a story of politics and power. There were, and are, competing political projects, seen in Global South critiques that question the disappearance of the principle of historical responsibility from climate finance, seen in a powerful country such as the USA exerting influence on its former colony, the Philippines, to remove progressive voices in climate negotiations, and seen in development institutions that insist that climate finance and development are but two sides of the same coin. To understand climate finance, and climate governance more generally, is to know not only how it has been stated and described in international law, but to also recognise the contestation that exists underneath the text.
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Chapter 30

‘The Ocean We Want’

Development and the Oceanic Future in International Law

Alex P. Dela Cruz

I. Introduction

During the United Nations (UN) Ocean Conference in June 2017, an ambitious project was launched to produce a freely accessible and complete map of the ocean floor by 2030.1 At the start of 2021, that project, called ‘Seabed 2030’, partnered with Australian marine scientists on board the research vessel Falkor on a mission to map the Coral and Tasman sea floor off the Queensland coast. As the clock ticked towards the new year, the Falkor transmitted sonar waves to the sea floor, marking the beginning of the UN Decade of Ocean Science for Sustainable Development (Ocean Decade), which concludes in 2030.2 At its launch, ‘Seabed 2030’ claimed that only about 6% of the world’s ocean floor had been mapped. By June 2020 that figure had climbed, thanks to its efforts, to nearly 20%.3

The Ocean Decade was proclaimed in a December 2017 UN General Assembly resolution entitled ‘Oceans and Law of the Sea’ (Oceans Resolution, 2017).4 The Decade promises to be ‘a ‘once-in-a-lifetime’ opportunity for nations to work together’ to generate ‘The Science We Need for the Ocean We Want’, a July 2020 brochure headlines.5 In January 2021, the Intergovernmental Oceanographic Commission (IOC) of the UN Educational, Scientific, and Cultural Organisation (UNESCO) published an Implementation Plan for the Ocean Decade.6 It explains that the Decade will proceed voluntarily on the basis of the UN Convention on the Law of the Sea (Convention).7 The Implementation Plan seeks to raise national investment in ocean science around the world in order to meet UN Sustainable Development Goal (SDG) 14, Target 14.a, which aims to increase ‘scientific knowledge, develop research capacity and transfer marine technology’.8 SDG 14, or ‘Life Under Water’, is one of seventeen goals at the core of the UN 2030 Agenda for Sustainable Development (2030 Agenda) calling for an end to poverty through a global partnership of developed and developing countries.9 In the Implementation Plan, the IOC claimed that ‘the only possibility’ to move from ‘the ocean we have’ to the ‘ocean we want’:


is to convince governments, decision-makers, funders, scientists from natural and social science disciplines including humanities, and society at large, that the world requires a transformational, large-scale, adequately resourced, innovative campaign to mainstream ocean science.10



But the global debate over how to best manage and govern the ocean in service of development goals is not new. In 1960, a second UN Conference on the Law of the Sea (UNCLOS II) was convened in order to settle the question of the breadth of the territorial sea,11 on which the first Conference failed to agree in 1958. But like UNCLOS I, UNCLOS II failed to agree on the breadth of the territorial sea. Instead, as one of its final acts UNCLOS II recognised that:


economic development and the standard of living in many coastal States require increased international assistance to improve and expand their fisheries and fishing industries, which in many cases are handicapped by a lack of modern equipment, technical knowledge, and capital.12



In 1961, the UN declared the 1960s as the first Development Decade and embarked on a quest for ‘life in larger freedom’ using ‘international machinery for the advancement of the economic and social development of all peoples’.13 This machinery, the UN added, would work towards ‘the attainment of international peace and security and … a faster and mutually beneficial increase in world prosperity’.14 But for Maltese ambassador Arvid Pardo, the machinery was not moving fast enough. In late 1967, he felt that the UN was too slow to take up the ‘question of the reservation exclusively for peaceful purposes of the sea-bed and the ocean floor … and the use of their resources in the interests of mankind’.15 The UN had since proclaimed further development decades in the 1970s and the 1980s, and convened a third law of the sea conference from 1974 to 1982.

In both the first Development Decade and the Ocean Decade, international law served as an institutional language that bound up the ocean with development imperatives and recast it into a future vision for ‘the ocean we want’. In this contribution, I offer an account of how we might understand the place of the ocean in institutional accounts of development and the role that development plays in shaping legal accounts of the ocean. As Steinberg, Nyman, and Caraccioli powerfully remind us, paying attention to visions of the ocean and the future offers us a way to reflect on what is happening to the ocean at present.16 I argue that the Ocean Decade is the latest reaffirmation of the claim that better scientific understanding of the ocean generates economic growth, and that this claim has persisted in institutional accounts of development since the 1961 Declaration on the Development Decade (the 1961 Declaration). After this introduction, sections II and III describe the current form of that claim using the 2020 edition of the UNESCO’s Global Ocean Science Report (GOSR2020)17 and the Implementation Plan for the Ocean Decade. Section IV pays attention to what is obscured in the excitement of a young Ocean Decade by outlining who stands to benefit from ‘the ocean we want’. In section V, I read the Ocean Decade alongside the claim made in the 1961 Declaration that an intensified mobilisation of global efforts was necessary to accelerate economic progress of all nations.18 I describe how this claim played a key role in enabling newly independent states to overcome doubts over the economic viability of seabed mining. Once those doubts were cast aside, the ocean, in turn, became a key material site for meeting development goals. Lastly, I conclude in section VI with remarks on the significance of the claim that better ocean science produces future economic growth.

II. The Global Ocean Science Report 2020

In her foreword to the GOSR2020, UNESCO Director-General Audrey Azoulay reflects upon how Polynesian navigators used their knowledge of the sea and the heavens in moving across the Pacific Ocean before the invention of compasses, sextants, and clocks. For her, this signified an essential connection between humanity and the ocean. Halfway through, she laments that ‘only around 1.7% of national expenditure on research is allocated to ocean science’.19 She then issues an urgent call to action, ‘given that a healthy and sustainably managed ocean is necessary’ in realising the SDGs. Azoulay closes her foreword with observations that ‘considerable differences’ exist among states ‘in terms of access to facilities and knowledge’, and that ocean science is a journey ‘we are only just embarking on’.20

As Azoulay references Polynesian knowledge of the ocean in inaugurating this journey, we might wonder what counts as ‘knowledge’ that the Ocean Decade seeks to generate and measure. The GOSR2020 claims to be ‘the recognized method and repository of related data to measure progress towards the achievement of SDG target 14.a’.21 As mentioned, Target 14.a aims to ‘increase scientific knowledge, develop research capacity and transfer marine technology’,22 taking into account the IOC Criteria and Guidelines on the Transfer of Marine Technology (TMT Guidelines).23 The IOC published the TMT Guidelines in 2005 to give effect to article 271 of the Convention, which directs states to establish ‘guidelines, criteria and standards for the transfer of marine technology’, taking into account developing states’ interests and needs. The Guidelines recognise ‘expertise, knowledge, skills, technical/scientific/legal know-how and analytical methods related to marine scientific research and observation’ as forms of ‘marine technology’.24

The GOSR2020 defines ‘ocean science’ to include natural and social sciences, including interdisciplinary approaches; technology and support infrastructure for ocean science; the application of ocean science for societal benefits, including knowledge transfer and applications in regions lacking in science capacity; and science–policy and science–innovation interfaces.25 Among the report’s key findings is that technical capacity for ocean science is ‘unequally distributed among countries’ and that national funding issues and the lack of ‘systematic enabling frameworks and strategies’ in many parts of the world are exacerbating this imbalance.26 To illustrate the disparity, the GOSR2020 reveals that the United States owns more than one-third of the 1,081 vessels that make up the global ocean science fleet and that only twenty-three states own them.27 The report cautions that ocean science funding is inadequate to fill ‘existing knowledge gaps’ in the information needed in order to achieve SDG 14 and recommends that ‘funding mechanisms at all levels, from government to institutions, philanthropy and corporations’ give direct priority to ocean science.28

The GOSR2020 devotes a chapter to the global state of funding for ocean science. There, it reports that the United States leads the world in institutional funding for ocean activities, allocating US$12 billion for the endeavour in 2016. Japan is a distant second at US$1.4 billion, followed by Australia’s US$511 million allocation within the reporting period.29 But while it admits that the impact of ocean science funding from business, industry, and the financial sectors ‘is yet to be assessed systematically’, the GOSR2020 affirms that coherent and steady ocean science funding from various consortia ‘will be central to delivering an impactful and revolutionary Ocean Decade’.30

In conclusion, the GOSR2020 recognises that ocean science ‘continues to be an open endeavour’, but calls upon ‘the leading countries in ocean science’ to ‘acknowledge their role’ in operationalising the Convention’s marine technology transfer provisions.31 The report then states a longer version of the connection that the foreword makes between the Ocean Decade’s calls to action and the givenness of a healthy ocean to the realisation of the SDGs:


Given the central services and benefits provided by the world’s ocean and the biodiversity therein … it is widely recognized that the ocean plays a pivotal role in achieving sustainable development. Ocean services and benefits encompass regulatory functions in relation to the climate system and provisioning services crucial for food security, etc; they form the basis of human well-being and for the development of ocean-based economies (fisheries, tourism, transportation, sustainable energy from the ocean).32



III. The Implementation Plan for the Ocean Decade, 2021

During its 72nd session on 5 December 2017, the UN General Assembly called upon the IOC to draft an Implementation Plan for the Ocean Decade.33 Published in January 2021, the Implementation Plan announced that Ocean Decade had started ‘at a vulnerable moment for humanity’ and called for strategies ‘to ensure that no one is left behind’.34 Part of the Implementation Plan’s rationale for the Ocean Decade comes from a report of the High Level Panel for a Sustainable Ocean Economy (hereafter the Ocean Panel). In it, the Ocean Panel concluded that in a post-Covid19 world, ‘ocean-based investments yield benefits at least five times greater than the costs’.35 This Ocean Panel report, in turn, is part of a growing body of work that seeks to chart a ‘new ocean narrative’ claiming that ‘a new relationship’ between humanity and the ocean is essential for ‘humanity to continue enjoying the innumerable benefits that the ocean provides’.36

In its vision statement, the Implementation Plan explains that the Ocean Decade is not intended to be an ocean policy forum, but rather a framework to shape ocean science and research in ways that raise understanding and inform policy and decision-making. The Plan envisions an Ocean Decade that will bring together natural and social scientists and ocean stakeholders to ‘co-design and co-deliver’ solution-oriented research on all aspects of the ocean, including human, ocean–atmosphere, and land–sea interactions. In its endeavours, the Implementation Plan aims to identify and eliminate hurdles to full gender, generational, and geographic diversity, and to focus efforts in least developing countries (LDCs), small island developing states (SIDS), and landlocked developing countries (LLDCs).37

The Implementation Plan then describes ‘the ocean we want’ in terms of seven projected outcomes:



	Outcome 1	A clean ocean where sources of pollution are identified and reduced or removed.

	Outcome 2	A healthy and resilient ocean where marine ecosystems are understood, protected, restored and managed.

	Outcome 3	A productive ocean supporting sustainable food supply and a sustainable ocean economy.

	Outcome 4	A predicted ocean where society understands and can respond to changing ocean conditions.

	Outcome 5	A safe ocean where life and livelihoods are protected from ocean-related hazards.

	Outcome 6	An accessible ocean with open and equitable access to data, information and technology and innovation

	Outcome 7	An inspiring and engaging ocean where society understands and values the ocean in relation to well-being and sustainable development.38





The Ocean Decade will aim to deliver these outcomes through a range of ‘Ocean Decade Actions’ which may be in the form of a Decade programme, a Decade project, a Decade activity, or a Decade contribution. As mentioned in the GOSR2020, funding for Ocean Decade Actions will come from a host of sources, including national governments, regional organisations, philanthropic and corporate foundations, funding agencies, business and industry, and individuals via crowdfunding platforms.39 These partners may finance Ocean Decade Actions through any of three mechanisms. First is through direct support for Ocean Decade Actions, which will likely come from UN member states. The second funding mechanism is support through the Ocean Decade Alliance, ‘an engagement platform to connect large-scale resource providers with proponents of Ocean Decade Actions’. The third means is through partner-led financing or a grant-making facility by which a philanthropic organisation or a non-government organisation might mobilise resources for Ocean Decade Actions independently or by pooling contributions from other donors.40 On 4 June 2021, the IOC announced the first of these Ocean Decade Actions, which include the ‘Seabed 2030’ project that sponsored the Falkor’s sea floor mapping mission at the beginning of 2021. ‘Seabed 2030’ is a collaboration between the Nippon Foundation, a Japanese private grant-making organisation, and the General Bathymetric Chart of the Ocean (GEBCO), which operates under auspices of the IOC and the International Hydrographic Organisation (IHO).41

The Ocean Decade’s governance arrangements are spelled out in the UN General Assembly Oceans Resolutions of 2017 and 2019.42 Following the 2019 Oceans Resolution, the IOC will regularly consult and report to UN member states on the progress of the Decade’s implementation.43 The Plan also creates a Decade Advisory Board without policymaking powers, but which is expected to give the IOC strategic advice on the implementation of the Decade. The Board will comprise up to twenty members from within the UN system, experts from relevant scientific disciplines, and from socioeconomic and policy sectors. The Plan further convenes a Decade Coordination Unit within the IOC Secretariat which will function as the central coordination office for all Ocean Decade Actions.44

The Implementation Plan also gives an outline of the monitoring and reporting network that will measure the progress of the Ocean Decade in terms of its impact and operation. The Ocean Decade’s impact will be monitored and reported using indicators that measure contributions and progress against projected outcomes and indicators for evaluating progress in the development of a robust enabling environment for ocean science. On the other hand, the Ocean Decade’s operations will be monitored and reported using indicators and methodologies aimed at measuring the uptake of science for policy, decision-making, or innovation; changes in behaviour resulting from increased understanding of ocean science; or approaches that include Indigenous and local perspectives into the evaluation of the Ocean Decade’s impact.45

IV. Whose Ocean Now?

One of the places where we might get a sense of what ‘the ocean we want’ looks like is from the Falkor, which we encountered at the beginning of this chapter (see Figure 30.1). The Falkor is a marine research vessel owned by a non-profit foundation called the Schmidt Ocean Institute, which is based in Palo Alto, California. The Institute was named after its founders, American businessman Wendy Schmidt and her husband, former Google CEO Eric Schmidt. A press release marking the Ocean Decade’s first sea floor maps from the Falkor quotes Wendy Schmidt:


With the tools we have today, we are able to ‘see’ the deepest, darkest ocean floor. As we explore more areas, there’s no telling what discoveries await, but we fully expect to identify new areas of biodiversity that need protection, and to develop comprehensive ocean floor maps that can guide the world in sustainably developing the Blue economy.46





[image: image]

Figure 30.1 The Falkor at Herald Cays in the middle of the Coral Sea off the coast of Queensland.

Source: see link in n. 46.



In the context of the Ocean Decade, ‘blue growth’ is one of seven main categories of ocean science. It refers to a category of research on ‘sustainable use of marine resources, including research on economically important species with regard to food security’ and:


covers studies on the utilization of new energy resources in the ocean and marine bioresources, research on exploitation of minerals (deep-sea mining, sand and gravel extraction), oil and gas (ocean drilling), as well as on the development of clean technologies, pharmaceuticals, cosmetics and desalination, etc.47



Yet, what the Ocean Decade’s promotional materials and plans do not tell us is that the International Seabed Authority (ISA) has adopted a draft Mining Code for the regulation of exploitation of the seabed’s mineral resources.48 What is obscured in the fanfare over a freely available and complete ocean floor map is the question of who stands to benefit from it if it existed now.

The ISA was established under Part XI of the Convention to control and organise activities in the seabed beyond national jurisdiction. As of 2021, it has granted thirty-one licences in favour of twenty-two contractors for the exploration of the seabed’s mineral resources.49 Some of these licences were sponsored by four small island Pacific states, namely Nauru, Tonga, Kiribati, and the Cook Islands.50 ‘Sponsorship’ has been described as the framework created by the Convention through which a state party exercises ‘control’ over contractors with respect to activities in the seabed ‘by requiring [contractors] to comply with the provisions of [the Convention]’.51

After being ‘strip-mined for phosphate under the control of Australia, Britain and New Zealand’ from the early 1920s until its independence in 1968,52 Nauru had recently turned to the Convention’s sponsorship framework as a means of diversifying its sources of revenue. In 2015, it passed legislation requiring sponsored contractors to pay the Nauruan government a sponsorship application fee of US$15,000, an annual administration fee of US$20,000, and ‘Seabed Mineral recovery payments’ based on a percentage of the still undetermined ‘market value of the metal content contained in the Seabed Minerals to be extracted by the Sponsored Party through the Seabed Mineral Activities’.53 But with the expectation that the ISA would collect royalties under the draft Mining Code and the ongoing race among prospective sponsoring states to attract seabed mining contractors, Feichtner gives the sobering assessment that Nauru is unlikely to be able to collect substantive payments from sponsorship under the Convention.54 The visions embedded in the relationships created in the Convention, the laws of sponsoring states, and the Ocean Decade’s key texts gesture towards an ocean of future bounty if only states followed today’s prescriptions for improving ocean science. The case of Nauru presages that this is an unlikely outcome and yet this is not the first time we have seen legal texts make this move.

V. Charting Oceanic ‘Futures’, 1961–1982

In 1961, an uncannily similar version of the Ocean Decade’s mission appeared in the first paragraph of the Declaration on the Development Decade. In it, the UN General Assembly designated the 1960s as a decade during which:


Member States and their peoples will intensify their efforts to mobilize and sustain support for the measures required on the part of both developed and developing countries to accelerate progress towards self-sustaining growth of the economy of the individual nations and their social advancement so as to attain in each under-developed country a substantial increase in the rate of growth.55



The Declaration mentioned neither the ocean nor the sea. Instead, it enumerated ten objectives that were intended to guide the pursuit of the above endeavour. A few are worth mentioning:


I. To accelerate ‘sound self-sustaining economic development’ in the developing States;

II. To assist developing States in establishing ‘well-conceived and integrated country plans’ to mobilize internal and foreign resources;

III. To improve the use of international institutions for economic and social development;

IV. To accelerate the elimination of illiteracy, hunger, and disease that stunt the productivity of peoples from developing States; and

V. To intensify research and other efforts to exploit scientific and technological ‘potentialities of high promise’ for accelerating economic and social development.56



In the years preceding the first Development Decade, the role of the ocean in achieving the above targets was still relatively ambiguous, and the contingencies of the period may have led to radically different futures. In 1955, for example, President Sukarno of Indonesia opened the Asia–Africa Conference at Bandung by registering his pessimism over the ocean as the purveyor of the poison of imperialism in the Third World. ‘There is a force’, he warned, ‘loose in the world whose potentiality for evil no man truly knows’, and that this force threatened to turn the ocean into a lifeline for ‘other forms of human horror, domination, and destruction that would affect current and future generations’.57

But two years after Bandung, in 1957, marine scientists Marie Tharp and Bruce Heezen published the first detailed map of the North Atlantic seabed.58 Since then, the ocean has featured prominently on the agenda of UN institutions. In 1958, the first UN Conference on the Law of the Sea (UNCLOS I) produced the four Geneva Conventions on the Law of the Sea. A leading law of the sea textbook describes these conventions as dividing the ocean into internal waters, territorial sea, and high seas.59 In 1960, UNCLOS II was convened in an attempt to address two important issues left unresolved during UNCLOS I namely, the breadth of the territorial sea and the question of a dispute settlement system. UNCLOS II concluded in March 1960 without agreement on these issues. As mentioned in the Introduction, UNCLOS II adopted a resolution recognising that future law of the sea treaties should consider that some coastal states need greater international assistance in the form of equipment, knowledge, and capital in order to develop their fishing industries. Throughout the first Development Decade, a host of inventive and fabulous claims to the ocean’s still unexplored and vast wealth circulated globally. For example, in 1965, the American marine scientist John L. Mero—considered by his colleagues as the father of ocean mining—published his landmark book Mineral Resources of the Sea where he wrote:


Thus far, phosphorite has been found off Japan, off South Africa, off Argentina, along the east coast of the United States, and along the west coasts of North and South America. Very little dredging has been done off the coasts of most countries; consequently, phosphorite can be expected to be found in many other areas of the world. If found and mined, it could free many countries from the necessity of importing large quantities of phosphate rock or phosphate fertilizers.60



In 1964, the South African-American oceanographer Athelstan Spilhaus prominently proclaimed: ‘Man is going to colonize the oceans, and it might just as well be our men.’61

Another example of these claims was the narrative around manganese nodules, which crystallised the ocean’s position as an object of international regulation. As Ranganathan writes, by the late 1960s the ‘rediscovery’ of valuable manganese nodules from the seabed, combined with ‘neo-Malthusian fears of population explosion and resource shortages on land’, had made the ocean fertile ground for fantastic claims of untapped potential.62 Ambassador Pardo brought these nodules to the attention of the UN General Assembly in a speech in November 1967 with claims that they contained ‘43 billion tons of aluminium equivalent to reserves for 20,000 years at the 1960 world rate of consumption compared to known land reserves for 100 years’.63 Alongside these claims, Pardo painted a grim picture of the future of international relations as a result of manganese nodule mining. As ‘present and clearly foreseeable technology’ allowed effective extraction of the nodules, he argued that international regulation of the ocean beyond national jurisdiction was the key in preventing the ocean from becoming the new site of a colonial scramble for sovereign rights. Pardo warned that this scramble was already underway in 1967 and would exceed ‘in magnitude and in its implication the last century’s colonial scramble for territory in Asia and Africa’.64

Pardo’s proposal was to establish a legal framework that would govern the seabed and other areas beyond national jurisdiction based on the claim that those areas are the ‘common heritage of mankind’ (CHM).65 Pardo borrowed the phrase from a resolution of the World Peace Through Law Conference that had convened in Washington, DC four months before his speech:


Whereas, new technology and oceanography have revealed the possibility of exploitation of untold resources of the high seas and the bed thereof beyond the continental shelf and more than half of mankind finds itself underprivileged, underfed and underdeveloped, and the high seas are the common heritage of all mankind.66



One of the areas to which Pardo envisioned the application of CHM is marine scientific research. He urged the General Assembly to support the IOC in the ‘acquisition and distribution of scientific knowledge … necessary for the optimum use of the seas in the interests of mankind’.67 All states welcomed Pardo’s tantalising claims on the economic potential of manganese nodules, but his arguments on CHM struck a chord of disagreement among the developed and developing states on the role of science in a future law of the sea treaty.

Borrowing from Jasanoff, Robinson describes this disagreement as a result of competing sociotechnical imaginaries of the ocean that were informed by very different national contexts. He deploys the concept of the sociotechnical imaginary in describing the ocean of the mid-twentieth century in terms of tensions between its ‘attainable futures’ and futures that states prescribed based on what they believe ‘ought to be attained’.68 For Robinson, the tension between the developed states’ vision of a bountiful ocean on one hand and the developing states’ fears of neocolonial resource wars on the other placed science and technology at the centre of diplomatic deliberations for what would become the current Law of the Sea Convention.69

In another account, Ranganathan complicates the developed/developing state battle by citing informational asymmetries on the economic viability of seabed mining that became apparent after Pardo’s address. These asymmetries ‘made it difficult to distinguish proposals made in good faith from those that were not’.70 She writes that even before UNCLOS III, Western states had acknowledged in private meetings that the economics simply did not support large-scale deep seabed mining in a way that would generate enough revenues for redistribution among developing states. Citing British Foreign Office records of the period, Ranganathan narrates that the West had hesitated to communicate its own misgivings to the developing states, who nonetheless heeded their scientists’ advice that seabed mining would not take off without technology from the developed states.71 These informational asymmetries, she argues, offer one way to understand why developing states continued to believe in the viability of seabed mining despite its tenuous economic prospects.

As the first Development Decade wore on, the UN General Assembly conscripted the ocean into the totalising imperative to accelerate the economic growth of all nations. By 1970, it had issued a Declaration of Principles Governing the Seabed and the Ocean Floor (hereafter the Seabed Declaration). In it, the General Assembly referred to the seabed, the ocean floor, and its subsoil beyond still-undetermined limits of national jurisdiction as ‘the area’ for the first time.72 It proclaimed that the use and development of the area and its resources:


shall be undertaken in such a manner as to foster the healthy development of the world economy and balanced growth of international trade.73



The Seabed Declaration formally called for the ‘establishment of a treaty of a universal character’ that would provide for ‘the orderly and safe development and rational management of the area and its resources’ and for ‘expanding opportunities’ for its equitable use, ‘taking in particular consideration the interests and needs of the developing countries, whether land-locked or coastal’.74 It also urged states to cooperate in scientific research ‘exclusively for peaceful purposes’ in order to ‘strengthen research capabilities of developing countries’, and provided that no research activity would ‘form the legal basis of any claims’ to any part of the area or its resources.75

The sequence of events from 1967 to 1970 offers a glimpse of how the ocean ‘entered’ the institutional discourse of development as the initial excitement over manganese nodules waned. Whatever doubts the science and economics of the time had previously cast on the prospect of seabed mining were assuaged through development’s evangelism of ‘good news’. Gilbert Rist outlines the structure of ‘good news’ as follows:


The first recalls the desperate straits—the horror of hunger and want—in which more than half the world’s population live. Then the good news is given that, ‘for the first time in history’,76 something is at hand that will bring happiness and make it possible for their lives to be transformed. This will not come unless energies are mobilized to produce more, to invest, to get down to work, to expand trade. But in the end, if the chance is seized and people agree to the efforts required, an era of happiness, peace and prosperity will dawn from which everyone stands to benefit.77



As Pahuja tells us, this evangelism of ‘good news’ propagates a faith of religious quality that renders development ‘immune to attack’ and which attributes the failure of developmental prescriptions to the ‘developing’ society rather than raise questions on the prescription itself.78 In the context of the Seabed Declaration, the message was that the science is catching up, and all that needs to be done is for the developing world to use science in unlocking the ocean’s vast economic potential. It was this faith that sustained the contradiction between the Seabed Declaration’s imperative to expand opportunities for the use of the area or its resources and its suppression of all claims to any part of the area or its resources.79 At the 1982 Final Act of UNCLOS III, the lineaments of the ways in which this faith sustained the difficult negotiations for the current Convention remain palpable in the following passage, warning that:


unless urgent measures are taken, the marine scientific and technological gap between the developed and the developing countries will widen further and thus endanger the very foundations of the new régime.80



Taking notice of the ‘rapid advances being made in the field of marine science and technology’,81 the Final Act makes the following moves. It issues a call for action, stating that the enjoyment of opportunities for social and economic development under the new Convention ‘will be facilitated through action at the national and international level’.82 But while that action purports to be both national and international in scope, it has a specific addressee: it is ‘aimed at strengthening national capabilities in marine science, technology and ocean services, particularly in the developing countries’, to ensure ‘the rapid absorption and efficient application of technology and scientific knowledge available to them’.83 Reeling from the debt crisis of the late 1970s, the Final Act recommends that the World Bank and other multilateral funding agencies ‘augment and co-ordinate their operations’ to channel funding towards strengthening ocean science in the developing countries.84 By now this is already a familiar sequence, and yet again, ‘the ocean we want’ remains just beyond reach.

VI. Conclusion

The GOSR 2020 identifies four key trends in ocean science funding. Two of them are worth mentioning here. The first is that developing countries allocate significantly lower budgets for ocean science than developed countries. The second is that private foundations and corporate donors that support ocean activities are increasing in number.85 What has changed between the Final Act of UNCLOS III in 1982 and the current Ocean Decade? On the one hand, perhaps not much, aside from the prospect that funding for many of the Ocean Decade’s activities and objectives will come from private and corporate sources rather than international financial institutions. On the other, the locus of the labour for ocean development imperatives appears to have shifted from states towards co-designed and collaborative research initiatives and agendas. Whether the Ocean Decade realises the Convention’s stated goal of ‘a just and equitable economic order which takes into account the interests of mankind as a whole’ remains to be seen.86 The point of this chapter, written in the early days of the Ocean Decade, is to offer critical reflection on the ways in which previous iterations of the claim that better ocean science produces economic growth have staged the ocean as an ideal(ised) site of human endeavour, a final frontier, and a resource waiting to be ‘known’ better, so that it might be used better in the future. Meanwhile, as global temperatures soar, sea levels rise, and a host of environmental degradation issues confront today’s ocean, perhaps it is time to reconsider international law’s urge to narrate the ocean as a vision of the future.
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CHAPTER 31

Human Rights and Development

Florian F. Hoffmann and Danielle Hanna Rached

I. ‘Rights and Development’ in Times of (Self-)Estrangement

In a recent rejoinder to ‘Scholars in Self-Estrangement’, David Trubek, one of the doyens of law and development studies, remarked that one of the (many) reasons for why the first iteration of the ‘law and development’ movement became self-estranged was that it had ‘lost the support of the development agencies before it could build a sustainable base in the academy’.1 Thus, at the time, neither the (development) policy community nor a critical mass of academics were, if for different reasons, willing to take up the baton of law in development. However, a good forty years on—at the time of Trubek’s rejoinder—this situation seems, on the face of it, to have changed dramatically, with one of the main drivers of that change, arguably, being human rights. For human rights now dominate significant parts of development discourse through what has come to be known as the human rights-based approach to development (HRBA).2 The latter has dominated international, regional, and domestic development practice for a good two decades and has been an essential component of both big global milestone projects, the Millennium and the Sustainable Development Goals (MDGs and SDGs).3 Indeed, the development policy community which Trubek deemed to have lost in the 1970s seems today not only to be supportive of ‘law and development’ but through the HRBA has become one of its main driving forces.4

Likewise, an academic ‘law and development’ community has long since established itself in a small but stable niche in the global legal research agenda, servicing—and at least occasionally critiquing—the expansion of law in the development venture.5 That anchorage in the academy emerged roughly a decade after ‘law and development’s’ first self-declared death and was to a significant measure driven by a ‘turn to rights’ in the context of the constitutional transitions that took place in Latin America, sub-Saharan Africa, Central and Eastern Europe, and parts of Central and South Asia towards the end of and just after the Cold War.6 In their wake, many constitutional and international lawyers have taken up the banner of global rule of law promotion in which rights, both domestic and international human rights, have played a leading—and often lucrative—role.7 With the parallel shift to the HRBA in multilateral development programming and, more generally, to the (so-called) New York consensus focused, at least nominally, on the legally enforceable well-being of individuals and groups rather than on the political interests of states and their macroeconomic performance, rights have seemingly helped ‘law and development’ to come into its own, no longer self-estranged but self-fulfilled if not quite self-satisfied.

However, despite their institutional entrenchment and disciplinary self-confidence, both human rights and development are now embroiled in the deep crisis of the broader context from which both have, more or less contemporaneously, sprung, namely the Western-dominated late modern world order that emerged after the Second World War on the backdrop of colonial and imperialist antecedents.8 Indeed, both are increasingly singled out as prime symbols of that order and are blamed for being either ineffective against or positively implicated in the ills they are nominally meant to remedy. While critical clamour is rising all around, the grounds for critique are diverse and not always mutually compatible: for some, human rights and development are either inherently inadequate for today’s challenges (such as global climate change, endemic poverty, or pandemic disease), or are marred by elitist institutionalism and managerialist bias.9 For others, they were never anything but ideological smokescreens meant to simultaneously advance the interests of the dominant hemisphere, class, race, and gender, as well as to conceal that advancement behind a narrative of progress.10

These growing doubts over the foundations, effectiveness, and relevance of ‘rights and development’ have now reopened Trubek’s gap between the academy—but also wider public and political opinion—and the ‘rights and development’ policy community. Each is increasingly locked into its own epistemic bubble, with the policy side having taken a technocratic turn towards evidence-based policymaking, quantification, and metrics, while the academy and public opinion have partly gone post-factual (if in different ways and for different reasons).11 This has led to a new estrangement which is fast turning into yet another self-estrangement as anyone now working in or on ‘rights and development’ finds herself squeezed between the rock of uncritical apology and the hard place of unapologetic critique.

Yet, while the intellectual debate is locked between ‘business as usual’, on one hand, and the decolonisation of human rights, degrowth, and post-development, on the other, ‘rights and development’ in the field remains at once alive and as complex, multifaceted, and ambivalent as reality itself. To showcase some of that complexity ‘on the ground’, we will first outline the trajectory of ‘rights and development’ from its antecedents in the right to development and to today’s all-pervasive HRBA, in order to then briefly exemplify how it has played out in the politics of one Global Southern state, Brazil. To that end, we will briefly sketch the way the latter has approached multilateral development cooperation in the area of public health by creatively employing the ‘right to health’ during the first decade and a half of the new millennium.

II. From the Margins to Mantra: the Emergence of ‘Rights and Development’

While, as was hinted above, the human rights and development projects share the same intellectual and political origins, their coming together was not seen as self-evident for a long time.12 In fact, they were long deemed to be ‘temperamentally’ incompatible: on one hand, rights are characterised by state centrism, an adversarial counterposing of the state and individual victims, a focus on clear-cut legal obligations and their violation, an orientation towards national and international judiciaries, and an inherent claim to trump all other concerns; on the other hand, development in which the state is seen as an unloved if necessary partner and not an adversary and is, in any case, only one among several relevant stakeholders in a process which tends to be built on negotiated policies based on political compromise, with (overseas development) aid (ODA) being framed as a conditional grant rather than as an unconditional entitlement.13

Yet, human rights and development have their origin in the Western (liberal) progress narrative and it is, in light of today’s revisionist turn in the latter’s historiography, unsurprising that the first foray into ‘rights and development’ occurred on behalf of those perceived to be on the receiving end of the development discourse, notably in the Global South and what was then an increasingly self-conscious Third World.14 Hence, when, in 1972, the Senegalese jurist Keba M’baye brought together human rights and development in the concept of a ‘right to development’, it was an attempt to semantically resignify both concepts in defiance of their prevalent connotation as carrier vehicles of Western ‘civilisation’ and domination. It was, thus, closely associated with the Non-Aligned Movement (NAM) and the New International Economic Order (NIEO) programme that originated around the same time.15 Its objective was to reframe, from a Global Southern perspective, the terms on which the world economy as a whole and ODA in particular were organised, with the language of human rights reappropriated to connote a right, held not by individuals or groups but by developing ‘states’, to fair and equitable development, including a binding commitment to international solidarity and self-determination.16

The backdrop to this move were, of course, certain paradigm shifts in both human rights and development discourse that had been occurring since the late 1960s—and that have to be seen in the broader context of the global intellectual and political convulsions of that period. In development circles, dependency theory was fast supplanting modernisation theory and with it came the recognition that that the world economy operated on structurally unequal terms and was inherently stacked against the states of the Global South. While at that moment the later insights of post- and decolonial thought had not yet taken hold, it became nonetheless clear, not least to a consolidating Third World movement, that ‘development-as-modernisation’ was, essentially, a Western ruse to retain developing states dependent and economically exploitable even after decolonisation.17 As a response, the claim for not just political sovereignty, hard won by many developing states only a decade earlier, but also economic sovereignty, notably to one`s natural resources as well as to an equitable world economic system, was counterposed to Western development discourse, with the language of rights serving as a way to turn the West`s own rhetoric against itself.18

In parallel, there was also a shift in the way human rights were seen by both Western and developing states. During the main decolonisation period in the early 1960s, anti-colonial movements had, at least in part and especially in a United Nations context, relied on human rights norms to protest against colonial abuse and racial discrimination, and to stake claims for self-determination and the equality of colonised peoples. Former colonial powers and their Western allies, in turn, had then strongly resisted this importation of rights language into both decolonisation and development.19 By the late 1960s and 1970s, however, positions shifted, with many Western states, including former colonial powers, discovering human rights as a potent tool to internationally ‘supervise’ the conduct of now independent Southern states and to increasingly condition ODA on the latter’s ‘rights performance’—even if such conditionalities were often merely rhetorical gestures where and when supervening economic interests were concerned. Southern states, in turn, became more circumspect of what they perceived as an anti-sovereigntist use of the international human rights regime, and it is as a response to this that the ‘right to development’ with its explicit focus on states and sovereignty was framed.20

While never uncontested, the ‘right to development’ gained a certain foothold in development discourse and has come to occupy a small and now somewhat sidelined but enduring niche in the human rights regime. First formally articulated in the African Charter on Human and Peoples’ Rights in 1981, it was brought to international prominence through the UN General Assembly’s Declaration on the Right to Development in 1986 and was subsequently reaffirmed in a wide range of (non-binding) instruments such as the Vienna Declaration and Programme of Action (1993), the Millennium Declaration (2000), and the Durban Declaration and Programme of Action (2002). It has thus long outlasted the NIEO context in which it was conceived but, arguably, at the price of a gradual and subtle shift from a ‘right to development’ to a broader and more diffuse semantic of ‘rights in development’. It is, at any rate, in this guise that it has served as a stepping stone for the next conjunction of ‘rights and development’, notably the move to the HRBA.

The latter emerged in the 1990s as a result of the confluence of several interrelated paradigm shifts. The most general such shift was, of course, the end of the Cold War which freed the international human rights regime from the constraints the power political haggling the two ideological blocks had previously imposed on it, so that human rights began to occupy a central position in the liberal progress (self-)narrative of a supposedly unipolar world.21 That vision also trickled into development discourse in the form of a move towards ‘human development’ focused on individual well-being and especially (anti-)poverty, rather than state-level macroeconomic policy. Rights were seen as natural benchmarks for this well-being approach, an interpretation partly inspired by Amartya Sen’s capabilities framework which seeks to fuse the economic and political aspects of development by individualising human welfare as the set of capabilities for ‘achieving the kind of lives [people] have reason to value’.22 This, in turn, shifted the focus of development towards individuals and, thus, rendered human rights as one of its ‘natural’ indicators.23 This new perspective clearly informed UN Development Programme’s (UNDP) first Human Development Report in 1990, which used the fulfilment of human rights directly as a benchmark for development progress and set the scene for a rights-based redescription of development.24

A further paradigm shift that underwrote the emergence of rights-based development was the rediscovery, in neoclassical economics, of the importance of institutions (and law) for development. It eventually led the multilateral finance institutions and other ODA donors to adopt a rule of law and human-rights oriented ‘good governance’ agenda as the new mantra of development policy, to the point where the two have become nearly synonymous.25 Critics of this ‘good governance’ turn had argued early on that the rule of law agenda was essentially a tool to streamline (neo)liberal public sector reform into developing states with a view to replacing an interventionist (welfare-developmentalist) state paradigm with a minimalist and market-friendly regulatory state framework.26 The latter is characterised by strong judiciaries that are meant to discipline potentially meddlesome executives and legislatures and to keep them from interfering with the regulatory state’s intended role as a mere guarantor of market functionality. In this vision, development is to be driven by market (aka private sector) actors which, however, require public sector support, including in the form of strong courts operating on the basis of entrenched constitutions that contain a core set of civil rights deemed necessary to guarantee ‘free market exchange’.27

However, in a further twist to the story, the ‘good governance’ agenda with its emphasis on strong constitutional judiciaries ended up generating a number of unintended consequences which had the combined effect of reinforcing the rise of ‘rights and development’, though from a rather different angle. For the aggressive promotion of the rule of law as an alternative to traditional forms of politics—or, indeed, as an anti-politics—also engendered a new belief in the potential of social transformation through law—and specifically through rights—on part of (some) civil society and political actors.28 Hence, a new transformative constitutionalism emerged in many (especially post-transition) countries in the Global South with a view to judicialising social and economic policy on the basis of not just civil and political but especially economic and social rights.29 As a result, many social policy areas such as health, education, housing, water, sanitation, or food have seen a steep rise in domestic rights-based judicialisation with increasingly significant budgetary effects and wider political repercussions.30 Ironically, however, at least part of this domestic ‘rights revolution’ only emerged in response to earlier public sector reforms and their dismantling of traditional welfare policies.

All of these factors have conjointly synthesised the HRBA paradigm which was formally inaugurated in 1997, when then UN Secretary-General Kofi Annan’s 1997 report Renewing the United Nations: A Programme for Reform made the human rights mainstreaming agenda an official UN policy.31 With its mandate that human rights had to be part of ‘everything the UN does’ it represented nothing short of a rebranding of the UN at a moment when, just like in the aftermath of the Second World War, the world was mesmerised by recent conflict and humanitarian calamity, in this case the dual fallout over Rwanda and Bosnia, which provided the impetus for an operational turn to human rights. It was to play out primarily in two of the UN’s mandates, namely development and peace and security, with the Office of the High Commissioner for Human Rights (OHCHR), itself only created in 1994, and its activist (second) High Commissioner, former (and first woman) Irish President Mary Robinson, as well as some of the specialised agencies, most notably the UN International Children’s Emergency Fund (UNICEF), taking a lead role in its concretisation.

However, despite a by now enormous quantity of especially policy-oriented literature on the HRBA and despite its ritually acclaimed status as the mantra of contemporary (sustainable) development policy, it remains somewhat hazy and its ubiquity seems inversely related to any consensus on its precise content and legal force.32 Varun Gauri and Siri Gloppen, for one, distinguish four functions of the HRBA that are frequently (con)fused in HRBA talk, notably what they term ‘international legal precepts’, ‘donor-regulations and conditionalities’, ‘normative beliefs’, and ‘constitutional rights’.33 The first of these essentially (re)frames development as the process by which compliance with positivised international legal (human rights) norms is achieved, with these norms meant to fulfil a triple role as interpretation manuals for development goals, as regulatory frameworks for development planning and implementation, and as benchmarks for development outcomes.34 Yet, even though international human rights standards occupy a prominent place in HRBA, international (legal) institutions—such as and especially the UN treaty bodies—have not played a significant role on this front. Their continuing lack of institutional capacity and enforcement authority means that they only play a small role in the day-to-day running of HRBA programmes, even though they have, arguably, provided development actors with additional advocacy tools to politically mobilise for greater international responsibility and for domestic policy change.35

However, on the international plain, it is rather as ‘donor regulations and conditionalities’ that HRBA has been most present. Here, rights catalogues have been used to provide substance to abstract ‘good governance’ principles in the context of programme design, implementation, and assessment, and human rights norms are, thus, effectively converted into soft administrative guidelines for rights-based development governance.36 Such a procedural interpretation of ‘rights in development’ is nominally geared to enhancing the agency of the recipients of ODA, primarily recipient states but also recipient communities and individuals. It performs a subtle semantic shift in development discourse, away from objective need and towards subjective want, often expressed as an increase in choice, the fulfilment of which is then understood as ‘empowerment’. It is meant to increase the control of specific constituencies over their own development and it combines greater and more equitable access to socio-economic resources such as income, education, or health, with a subjective capacity to exercise choice over their specific allocation.37 Importantly, such rights-based empowerment also implies the ability both to enforce accountability claims vis-à-vis different development stakeholders—particularly donor agencies and recipient governments—and to participate in development planning, a notion nominally—though not always factually—fulfilled in the shift to recipient-oriented planning procedures such as the World Bank’s and the International Monetary Fund’s Poverty Reduction Strategy Papers.38 This reconstruction of good governance principles in terms of human rights within the HRBA context is, in turn, connected to a parallel turn to metrics and quantification in human rights monitoring.39 This is where HRBA is meant to become, in Gauri and Gloppen’s terminology, a set of ‘normative beliefs’ that, in the cognitive space of policymaking, aspire to resignify rights implementation as, essentially, indistinguishable from development.

Two further contexts complexify the picture of ‘rights and development’ beyond the confines of the core development policy community and its centre of gravity in the UN system and global civil society organisations (CSOs): one is linked to domestic law, the other to domestic politics, and both primarily play out in the Global South. One involves Gauri and Gloppen’s category of ‘constitutional rights’, and it implies the increasing mobilisation of strategic and public interest litigation in domestic courts to influence social and economic policy. It has been, as mentioned earlier, as much a consequence of the fallout from neoliberal public sector reform in many Global South states as it has been driven by a rights-oriented civil society activism premised on transformative constitutionalism—with its overall effects having been no less ambivalent—and no less controversially debated than those of the other instantiations of ‘rights and development’.40 The other context in which rights have been used in development in the Global South has been in the realm of multilateral development cooperation, where rights language has been mobilised by Global South states to contest and reframe the terms of international cooperation, for, as we shall see, a variety of motives and with, again, mixed results.

III. Rights as (Development) Politics: the Structural Cooperation in Health Initiative in Brazil

One such Global South state is Brazil. Brazil has played with the latter version of ‘rights and development’ in the form of the (so-called) structural cooperation in health (cooperação estruturante em saúde) initiative, through which it has sought a more horizontal cooperation with countries from the Global South during the previous ‘Lula/Dilma’ governments. It has done so without direct reference to either the HRBA or to the right to development, but has, instead, employed the deep political legitimacy of public health in general and the right to health, in particular, to launch an ambitious South–South cooperation programme meant to cross-cut traditional—and traditionally asymmetric—North–South relations.

In fact, the literature does not even distinguish the ‘structural cooperation in health’ initiative from South–South cooperation, the genus of international development cooperation. The idea that health is a right and that cooperation between states is an important tool to achieve it are foundational elements of the 1946 World Health Organization (WHO) Constitution, which states that the ‘enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being’ and that the ‘health of all peoples … is dependent upon the fullest cooperation of individuals and States’.41 It was from this vantage point that the right to health was proliferated into a wide array of treaties, domestic constitutions, and public policies during the second half of the twentieth century. The triangle health, human rights, and development became particularly apparent in 1978 at the International Conference on Primary Health Care led by the WHO and UNICEF and which resulted in the Declaration of Alma-Ata. It incorporated a critical understanding of development by highlighting its social, over the traditional economic, dimension.42 In particular, it proposed that primary healthcare, defined as the ‘first level of contact of individuals, the family and community with the national health system’ is essential to the economic and social development of every country and ‘to the reduction of the gap between the health status of the developing and developed countries’. The ‘whole world community’ must, therefore, ‘channel increased technical and financial support to it, particularly in developing countries’.43 These principles have since become the common thread in the work of development-conscious rights advocacy in the UN context. One example of this is the work of the UN Special Rapporteurs for the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health, which was established in 2002 and whose mandate holders have consistently contended that the right to health and effective health systems were fundamental building blocks of ‘sustainable development, poverty reduction and economic prosperity’.44

Yet, how has this framework actually played out in the (so-called) developing world? In essence, the functionality of the right to health and development has depended on at least three legal variables: political orientation, development patterns, and institutional action. In Brazil, it was, despite some previous efforts, only really as of 2003, under the presidency of Lula, that Brazil began to actively seek a more horizontal and technical cooperation with other developing countries, a project labelled by the then president as the ‘diplomacy of generosity’.45 At the time, health had been identified as one of the most important and strategic foreign policy initiatives for consolidating Brazil’s position, or, rather, its ‘re-entry’ at the international level.46 The gist behind what came to be known as the ‘structural cooperation in health’ initiative seems to have been the aspiration to connect development with state capacity. It is a form of ‘capacity building for development’ defined as ‘the process by which individuals, organisations, institutions and societies develop skills (individually or collectively) to perform functions, solve problems, establish and achieve goals’.47

Fostering state capacity for development was also justified by its potential comparative advantages in relation to the cooperation traditionally practised by developed countries. It broke with the traditional unidirectional model of (North–South) knowledge and technology transfer as it proposed a form of cooperation based on the capacities and resources previously available in each country.48 Instead of passive aid recipient countries, structural cooperation aimed to empower ‘partners’ to become proactive agents on the public health front. Instead of specific and limited interventions, the idea was to achieve sustainable national health systems, which would not be hostage to periodic turns of regressive politics.49

One of the reasons the Lula government chose health as the core component of its (South–South) structural cooperation was the special historical status of the right to health, which was incorporated into the 1988 (re-democratisation) constitution on the backdrop of a long-standing public health movement (Movimento Sanitarista) that had been campaigning on public health issues since the 1970s. The 1988 constitution also interlinked the right to health with the establishment of a Unified Health System (Sistema Único de Saúde (SUS)) which has won international acclaim for managing to provide adequate healthcare for a population of over 200 million through a universally accessible yet decentrally organised system.50

A second motivation for focusing on the right to health goes back to the response given to the HIV/AIDS epidemic in the 1990s, when Brazil fought and, by many accounts, won a battle against multinational pharmaceutical companies, the United States, and the World Trade Organization (WTO) to provide free antiretroviral drugs to everyone in need of them. The cost of this ambitious national policy was considerably reduced because Brazil had developed the national capacity to produce non-patented HIV drugs through a publicly owned manufacturer. Such national production, together with the threat to issue compulsory licenses under WTO rules, positioned Brazil to better negotiate the prices of patented drugs with multinational pharmaceutical corporations.51 These programmes were considered so successful that they ended up inspiring ‘a focus on sharing its experience with other countries on the development path’.52

One consequence of these initiatives was that Brazil was able to deepen its institutional experience on the right to health, involving both the universalisation of healthcare and the implementation of technical health policies, such as in the case of the fight against HIV/AIDS. It brought this to bear, in particular, on the creation of what was then a fairly radical institutional departure in South–South cooperation, namely the South American Health Council as part of the Union of South American Nations (UNASUR Health).53 It brought together the twelve South American member states in a shared agenda including the development of universal health systems (modelled on the Brazilian one), universal access to medicines, the creation of a South American Surveillance and Health Event Control, and the implementation of inter-sectoral measures to address the social determinants of health.54 UNASUR Health created horizontal spaces for health development solutions where ‘medicines, vaccines and diagnostic reagents’ were conceptualised as ‘regional public goods’. The framing as public goods would tip the balance towards the health demands of the region and not to the commercial interests of ‘big pharma’.55 Further measures in this context also included the creation of an Institute for Health Governance (ISAGS) that supported the implementation of national policies on primary care and universal access in Colombia, Peru, and Bolivia,56 a forum established for permanent cooperation and technical support among Latin American and Caribbean countries through which, inter alia, the Brazilian experience with prevention and treatment of HIV/AIDS was shared,57 as well as a Strategic Health Cooperation Plan (PECS) within the scope of the Community of Portuguese Speaking Countries (CPLP). In the latter context, the first pharmaceutical plant in Mozambique (Sociedade Moçambicana de Medicamentos (SMM)) was established in 2008, financed and managed by the Instituto de Tecnologia em Fármacos (Farmanguinhos), part of Brazil’s chief public health institute Fiocruz, and premised on the participatory adaptation of technical procedures to the Mozambican context.58

However, a recent study on these PECS concluded that while the agreements are successful in excluding notions of ‘indebtedness’ and ‘conditionalities’, which are typical of North–South cooperation, African countries are still portrayed as passive aid recipients in terms of knowledge transfer (the ‘one-way path’). As such, the agreements could be described as ‘formally horizontal’, but ‘substantially vertical’. A second conclusion is that these agreements lack well thought-out accountability mechanisms not only in relation to monitoring and assessment for the benefit of the donor country but also, and, crucially, for stakeholders in the recipient countries who do not have full access to the agreements.59

As an initiative within the broader ambit of ‘rights and development’, the structural cooperation in health initiative is, thus, as multifaceted as other HRBA projects: on the one hand, and by Gauri and Gloppen’s analytical lens, it purports to export ‘donor regulations and conditionalities’ with a Southern edge, with a view to thereby strengthening the global right to health against the dominance of the Northern ‘pharmaceutical–industrial complex’. Importantly, in the view of its proponents, it is, thus, (self-)consciously distinct from traditional North–South cooperation both in terms of its overall objectives and of the importance it attaches to recipient countries’ interests.60 Not only that, this type of exchange is usually justified by ‘reasons of principle’: the aim is to develop capacity-building for developing countries, to challenge important global health actors such as pharmaceutical corporations, to strengthen national health systems, and to focus the implementation of national health policies on individuals and groups.61

On the other hand, the fact that ‘pragmatic reasons’ are also behind this venture highlights the political and strategic function of rights in the context of development. Hence, the strategic cooperation in health initiative also represented an attempt on part of the Brazilian government to transcend its position as an emerging economy and to turn itself into a country that could actually ‘call the shots’ on the forefront of international diplomacy (at least at the regional level).62 Ultimately, it is difficult to ascertain which component prevails, whether it was driven by a logic of rights or of development, or some ulterior motive, or, indeed, all of these. It still means, though, that ‘rights and development’ are the framework within which it has emerged.

Although the jury is still out on the long-term effects of this sort of policy on recipient countries, the fact is that it has ‘irritated’ development cooperation on a structural level.63 The main reason for this is that the appropriation, on part of a Global South recipient country, of a rights-based approach to health governance can be seen as an attempt to put forward an alternative ‘grammar’ of development assistance: from standardised to context-specific policy interventions; from ‘recipients’ to ‘partners;’ from ‘aid’ to ‘cooperation’.64 This might not amount to a tectonic shift in development discourse, but important questions, such as ‘who’ should decide and ‘how’ to implement, started being answered differently, or at least through distinct lenses.

It is, in any case, clear that the structural cooperation in health adds a new perspective to the field of ODA. Whether this type of cooperation has produced palpable health improvements in states with which Brazil cooperates, and whether it still remains a plausible and realistic account of Brazilian international relations are disputed points; as with the HRBA in general, it is difficult to assess its impact without a larger body of qualitative empirical research on the practical consequences of the cooperation for the recipient countries.65 In general, Stephen Marks and Alice Han have contended that the right to health can only be realised through the development agenda if three prerequisites are met: first, an understanding of development as an instrument to achieve ‘human well-being’ instead of an end in itself.66 Second, a substantive normative understanding of the right to health, one that is able to operationalise a binding legal order of public policies and practices and to create effective accountability relationships.67 Constructing an accountable relationship is to empower a previously disempowered actor. In this relationship, the ‘right-holders’ would have a credible claim on the ‘duty-bearers’, that is, the ability of demanding the latter to furnish an account for their conduct. And, third, the absence of the ‘existential threat’ for global health governance posed by nationalists and populist politicians in different countries.68

Often, however, theories are overthrown by practice and at the current conjuncture, at least two of these prerequisites are seriously threatened. Despite the enormous potential to activate the ‘virtuous circle’ of right to health and structural cooperation, the Covid-19 pandemic was managed with high doses of ‘vaccine nationalism’.69 The race for vaccines brought out the worst in diplomatic relations between countries and it weakened the political and institutional conditions for ‘achieving worldwide vaccination at the scale needed to end the pandemic’ effectively.70

As for Brazil, the government and underlying political vision that underwrote the structural cooperation in health was, of course, brought down and eventually replaced by a far-right populist one long before the pandemic. Once the latter came upon the country and the world, this new government found itself in a self-made double-bind with South–South cooperation in health largely dismantled yet domestic vaccine purchasing and production capacity hampered by a mix of Covid-19 negationism, criminal mismanagement on the federal level, and neoliberal public (health) sector reforms. As a result, and in cruel irony, Brazil is considered to have had one of the world’s worst responses to the pandemic.71

IV. Where to from Here? ‘Rights and Development’ in a Complex World

As the above case study well illustrates, for all the deep discursive space occupied by ‘rights and development’ in the different forms of the HRBA, its reality in development praxis has been ambivalent. Contested from the beginning from within the development policy space as no more than a rebranding of earlier pro-poor approaches and an institutional–discursive takeover attempt on part of the human rights community, its precise impact is as yet in the process of being mapped out and will be controversially debated for some time to come.72 In part, this is because diverse and partly incompatible objectives are associated with the HRBA, from merely providing a person-centred measurement for development progress to the full-scale democratisation of the development project.73 As a result, methods and standards for impact measurement are heterogeneous and occasionally incompatible with one another, and a zoomed-out vision of ‘rights and development’ has so far been elusive.

These internal contradictions of the HRBA have now been aggravated by the more fundamental debate on the intellectual credibility and political consequences of its constituent parts, notably human rights and development, which have come under ever louder attack from academia, parts of civil society, and increasingly also governments. Limitations of space do not permit reference to the complex contours of these ongoing debates here, but their common denominator is, arguably, the contention that, contrary to their stated purpose, both development and human rights are essentially seen to serve as handmaidens of the very ‘system’ they are nominally meant to temper.74 Yet, despite this ongoing debate, both continue not only to function within their respective institutional infrastructures but remain important reference points for many—perhaps most—people across the globe when it comes to articulating and framing demands for justice, equality, and shared human well-being. What this means on the ground and whether it has overall progressive, regressive, or simply indeterminate consequences depends on each concrete case. Like ‘law and development’ in general, the turn to rights is no panacea for development, and both are no panacea for the ills of the modernity that has produced them, but ‘rights and development’ certainly broaden the space for counterhegemonic agency and participatory experimentalism.
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CHAPTER 32

Property in Law and Development

Priya S. Gupta

I. Introduction

Property law, particularly regarding land, has long been thought to be essential to economic development. From the property claims of early trading companies to the foreign real estate investments of international financial actors today, property regimes have undergirded various modes of economic development, including agricultural, industrial, and financial forms of capitalism. In the second half of the twentieth century, liberal property regimes became central to economic development programmes initiated by international institutions such as the International Monetary Fund, the World Bank, and United Nations Development Programme, in cooperation with international banks, and by newly independent governments of states in the Global South. Under international political and economic pressure, Southern states wrote constitutions and accompanying regulations featuring individualised, liberal property rights. International financial institutions (IFIs) established new practices of evaluating the efficacy of such regimes from the point of view of the ideal foreign investor.

However, land is much more than property. Land provides a site of shelter, food, and sustenance, family life, communal life and belonging, heritage, farmer autonomy, urban livelihood, religious practice and spiritual life, natural resources, protest, industry, investment, and state identity. However, by governing land as legal ‘property’, land has come to be treated in law not as a site of myriad relationships and meanings but rather as a resource to be governed for economic purposes. It has come to be treated as ‘a tradable asset that can be used to leverage loans’, in Ambreena Manji’s words.1 Through the processes of GDP—and profit-driven economic development, non-commodity-based relationships to land are increasingly overshadowed or foreclosed in legal regimes.

In many ways, the property regimes that emerged through post-war economic development efforts are emblematic of how law more generally was employed in international economic development programmes during the second half of the twentieth century and into the twenty-first. Law was seen by development actors as both the object as well as the means of development at various times. In such programmes, law was deployed in the hope of avoiding ‘perplexing political and economic choices’ in favour of an apparent technocratic neutrality.2 Over time, development programmes coalesced around the idea of establishing a ‘rule of law’, actualised through liberal legal institutions and rules, in which property was a cornerstone.3 The turn to property combined ‘rule of law’ aspirations with the demand for economic productivity. In that sense, liberal property regimes held a dual promise: first, they were seen as essential to economic productivity because they ensured investor ‘security and confidence’; but they also (like legal institutions more generally) appeared to provide an ideal, neutral answer to thorny questions about land distribution and use. Property regimes supportive of economic productivity included various regulations, including those around consolidated land holdings, private ownership, formal titling programmes, land development, and the mortgage markets.4 Each of these regulatory areas furthered the productivisation of land in different ways: as a site for agriculture; as a place of industrial processing of raw materials harvested from the land; or as an ‘asset’ which could enable the multiplication of capital through financial markets. They also each had their own implications for the distribution of land—from consolidation and concentration to the inclusion of foreign owners, to the support of particular economic activities (and actors) such as cash crop-growing, textile manufacture, or real estate investment.

The governance of land for the purpose of economic growth—its exploitation and extraction, its commodification through market transactions, its use as collateral for credit, its being made subject to ‘grabs’ in the name of investment—is central to the idea of how property more generally has been conceived as a legal concept. Property concepts and doctrines modelled on land governance have provided a rough template for the application (and modification) of property regimes to other spheres of social and political life, from people and labour to patents, as examined below.

The chapter examines the forms of power that resulted from the establishment of liberal property regimes through economic development endeavours. Various economic development programmes, it is argued, focused as an initial matter on making land (and other features of the natural environment) legible to law through property regimes. In effect, this commodified land into property. More recently, financial capitalism has become ascendant,5 and property has been subjected to the rationality and form of financial markets as it is made increasingly legible to such markets, this time as real estate investment.

The following discussion begins with a brief explanation of what ‘property’ refers to in this chapter, before turning to what can be considered the dominant account of property in law and development.6 The examination focuses on the period of economic development in action from the post-war period to the beginning of the twenty-first century and delineates the values and political–economic motivations that informed liberal property regimes. The chapter then draws on literature from Third World approaches to international law (TWAIL), Indigenous perspectives on law, and racial capitalism to understand the longer history of those values in colonialism and slavery, and specifically how property regimes were fashioned to exploit people, land, and to govern in the furtherance of economic development. The chapter closes with an account of the implications of financialised forms of capitalism and development for property regimes

II. ‘Property’

‘Property law’ in my argument does not refer to a domestically sealed set of static, formal laws and regulations. Rather, it is a dynamic regime operating in a global plurality of both formal law (of legally enforceable rights and entitlements) and social norms and practices concerning the use and allocation of land and other resources. This understanding includes three ideas: global plurality; practices; and discourse. First, property exists as a global regime of plural, overlapping regimes and institutions. To see the full plurality at work requires a global, transnational lens which considers the overlap of and negotiation between multiple regimes and ways of relating to land not bound by state-based jurisdictional borders.7

Second, property is a ‘set of practices that we go through in our daily life with others’, as Indigenous law scholar Bradley Bryan has argued. Bryan also explains the importance of engaging with the practices of property in relation to Aboriginal ideas and practices:


Aboriginal property ideas and practices are important because they are both constitutive and reflective of social practice. Thus to understand what Aboriginal property is we need to look at actual Aboriginal customs and social institutions that speak of proprietary intent rather than analyze the external conditions bearing on it. As something practiced daily, we can gain access to Aboriginal practices that look proprietary in nature. Rather than look at whether their languages and way of doing things reflects the word ‘ownership’, property could thus be a variety of different social arrangements reflecting practices we might otherwise hastily overlook, and hence shuffle under the carpet.8



Bryan’s insights reveal both the idea of property as a set of social practices as well as the third characteristic of property relevant here: the discursive power of naming something ‘property’. As Bryan explains, to ‘re-describe native reality is to actually change native reality: changed descriptions create new webs of meaning, and hence practices, identity, and worldviews will all be affected’.9 This understanding of property necessitates engaging with the narratives and discourses around it, and it acknowledges the power of property as a cultural phenomenon as well as a legal one. Margaret Davies’s encapsulation of property is apposite here: ‘a multi-faceted, sometimes self-contradictory and internally irreconcilable notion which is variously manifested in plural (though inseparable) cultural discourses—economic, ethical, legal, popular, religious, and so forth’.10 In her understanding, property implicates entire social orders:


Property is not just about individuals exercising control over external things and (therefore) over others. Rather, property concerns individuals and communities: how they are formed, how they live together, and how they use their resources. On this understanding, property brings into play an entire social order.11



Both Bryan and Davies push property analysis to include the dynamism of property—if it can be understood through practices and if it reflects social orders, then it necessarily changes over time as practices and social meanings evolve. Taken further, this view of property brings a critical lens to dominant accounts of property by asking implicitly which meanings were displaced in the formation of doctrinal law, whose meanings and ownership claims were encapsulated, what narratives surround that encapsulation, and what the implications of that discursive and doctrinal violence are for individuals and communities.

In the context of economic development, property regimes allocate land and resources and give legal protection to owners and legally recognised users of that land and those resources. In doing so, they determine the distribution of the economic (and thereby, social and political) gains of development. They are also crucial to the generation of those gains in that they govern all three of labour, resources, and land use. In the discussion of mainstream economic development programmes and liberal rights regimes that follows, the ‘right to property’ has been interpreted as a negative right, serving to protect ownership of property from interference, rather than as a positive right which might have ensured allocation and access. It is, therefore, a conservative type of right, preserving the idea of ownership (and relatedly, the social order).

That preservation of ownership in liberal property regimes is centred around the right of the individual. As C. B. Macpherson has shown, property as ‘possessive individualism’ has evolved over time, and yet has remained a cornerstone of a liberal paradigm of highly individualised rights.12 While that individual right to property does ostensibly come with a set of obligations,13 the social institutional aspects of property rights have often given way to the rights-strong conception that Macpherson was critiquing. This phenomenon can be observed in the disproportionate number of regulations and legal decisions which protect the ‘right’ of owners to ‘exclude’.14

III. Making Land (and All Else) Legible to Law and Markets

Mid-century orthodox development thinking of the importance of property rights is well encapsulated by University of Chicago law professor and former Deputy Secretary of the US Treasury Kenneth Dam: ‘If ownership is insecure, investment in the property and its intelligent use will be circumscribed, and economic growth in the economy will be suboptimal.’15 The protection of property was seen as necessary for a range of market transactions, from agriculture to supply chains to investment, each part of different development endeavours. The objects of property in development programmes range from real property (land) to intangible property (intellectual property such as patents and copyright) to that of shares of corporations.16 The following section argues that property regimes have been used in economic development to make land and other objects legible to the law, and therefore to the market.

In relation to land, this legibility may be thought of in two stages, each supporting capitalist forms of development. First, property regimes recognise land through the formalisation and centralisation of land records. From there comes ownership, mortgages, and lending, insurance, the collection of rent, and various forms of development and investment.17 Second, highly financialised modes of development and capitalism have relied on those records to promulgate a disaggregated form of ownership through financial instruments such as residential mortgage-backed securities and real estate investment trusts. As economic development programmes are increasingly constituted by financial instruments and markets, the reliance of such instruments on land (and therefore property regimes) is a salient feature of the property–development relationship.

The first stage is the transmogrification of land into title.18 Land titling began well before the mid-twentieth century in many places, and remains a focus of many development programmes.19 As Alain Pottage has argued, redescribing land as title in effect flattens it and sheds it of the individual and communal memories attached to it.20 That transformation implies that the resulting title registries ‘operate’, as Sarah Keenan has argued, ‘on the basis of fictional accounts of land which portray it as a market commodity with a short and entirely contained history’, in effect producing time itself as associated with tracts of land.21 While Keenan makes that observation specifically in relation to the Torrens registry used in Australia and several other jurisdictions, it is applicable more generally as well. Keenan demonstrates how such registries allow their ‘users and the land attached to them through property law to be temporally extricated from the material constraints of history and relocated into the future’.22 In other words, they enables land to be detached from historical, material, or terrain-specific context. While that ‘radical temporal dislocation’ can be rather profitable for the would-be purchaser or seller (assuming that is their aim), it leaves behind those not a part of the registry. In Keenan’s words, ‘their current relationships with land [are] rendered temporary … confined to the past or to a future that never comes’. As Keenan rightly points out, the racial distinctions between those who can or do access and those who cannot or do not, are marked.

Formalised land titles and record systems enable market exchange.23 The individualised, liberal right amenable to clear recording was—and continues to be—promulgated by states and IFIs as an essential part of the project of economic development. This form of property right is seen to provide necessary reassurance to corporations, states, and individuals to make investments.24 In this model, property is meant to provide security for borrowing, give investors confidence to invest, spur market exchange of land and other resources, enable market activity more broadly by underpinning contractual agreements, and provide revenue to the government through taxation.

This reliance on liberal property regimes informed various paradigms of economic development thought and policy in the mid-to-late twentieth and early twenty-first centuries particularly because of the USA’s influence on economic development programmes around the world.25 To understand the widespread trajectory towards liberal property rights, it is necessary briefly to recount W. W. Rostow’s influential, state-centred modernisation theory of development.26 Put forward in the mid-1950s and 1960s, modernisation theory captured and furthered the dominant thinking of the day by positing that there were five linear stages of economic development. that the theory was that the so-called developing countries could proceed through those stages, and ‘take off’ with appropriate ‘preconditions’.27 Those ‘preconditions’ for economic growth included institutional architecture to enable savings and investment. Rostow and his contemporaries, Roy Harrod and Evsey Domar, continue to have influence on development thought today with their emphases on savings and investment. Further, development thought and practice would turn to the expansion of savings and investment to pursue conditions for markets themselves to be established and to expand. In those endeavours, property and contract rights were seen as essential scaffolding of institutional architecture. In both capitalist and state-led forms of development,28 private property would come to be taken for granted as necessary for growth.

Several economists explicitly linked property rights to economic development, notably Ronald Coase and Harold Demsetz. In his 1960 article ‘The Problem of Social Cost’, Coase famously argued that property and contract rights played essential roles in enabling individuals to bargain and make market transactions with confidence.29 Later the same decade, Demsetz put property front and centre in the formation of markets in arguing that property rights enable people to form expectations which they can ‘reasonably hold in [their] dealings with others’.30 In other words, foundational to all market transactions was the notion of property rights because of its internalisation of the costs of externalities and its assignment of the benefits of transactions. By assigning the costs and benefits of the use of land through non-communal private ownership, property regimes enabled market activities such as hunting and the fur trade, in Demsetz’s well-known examples. If owners felt confident in their ability to reap the benefit of their labour, offset by the costs of production, they would be willing to invest and engage in agriculture and industry. Property regimes gave them that confidence. As legal scholar Frank Upham notes, this argument ‘integrated Coase’s insights into the discourse of rights’ and assumed a number of ‘imaginary’ circumstances, including the absence of conflict.31

The various strands of development thought reliant on property rights emerged during quite specific historical circumstances, namely various Cold War efforts by the USA and other Western democracies to (coerce and) support democracy around the world.32 These circumstances can be described briefly to underscore the argument here that development-initiated property doctrines are not ahistorical or apolitical, and are rather motivated by intensely political concerns. US law graduates travelled around the world promulgating liberal rights regimes—in which property was a cornerstone—as a way to ensure democracy and economic strength.33 Legal scholars David Trubek and Marc Galanter’s 1974 classic article ‘Scholars in Self-Estrangement’ chronicles these legal development assistance efforts and presents an account of the ‘intellectual and moral shifts’ that had precipitated a ‘crisis’ for the ‘small groups of academics’ involved in the creation of knowledge around the relationship between law and development.34 That crisis was driven by increasing doubts by scholars that legal development assistance efforts were in fact achieving their stated goals of protecting individual freedom, enhancing social equality, and increasing the shared rationality among citizens to ‘control events and shape social life’.35 These doubts fed into an increasing ambivalence about the scholars’ own research and the actual operation of the liberal rights paradigm in the USA.36 They began to critically examine the very programmes that they had created abroad. The cracks in the edifice of the liberal legal paradigm identified by Trubek and Galanter remain relevant for an appreciation of both how liberal property regimes took hold and how they operated in practice. The fissures included the assumption that a strong legal procession would spur development, and with it liberty, equality, participation, and rationality, and the assumption that lawyers and courts would make rule changes rather than mere interpretation that would represent the needs of marginalised people. They also included the generalised observation that a narrow pursuit of a liberal rights regime would in fact end up furthering the rights and interest of the ‘haves’ at the expense of the ‘have-nots’ whose best route to reform might have been political (in the sense of major rule/rule-making changes) rather than legal (in the sense of case-by-case adjudication).37

In addition to what we might think of as rule-of-law evangelism, the second half of the twentieth century saw the writing of new constitutions in newly independent states in the Global South. Many of those constitutions, notably India’s38 and South Africa’s,39 included individualistic, liberal formulations of property rights clauses, in accord with global sentiment regarding the conditions for stable democratic societies and economic growth, but to the detriment of equitable land reforms.40

There were various critiques of the promulgation of individualised, private property regimes. One of the most sustained critiques of that mode of economic development came from the Latin American dependistas associated most often with Argentinian economist Raúl Prebisch. Prebisch and others drew attention to the contradictions in mainstream development theory and policy—namely that ‘free trade’ policies based on ideas of comparative advantage markedly favoured already industrialised countries, and entrenched the inequality between Global North and Global South. Relevant here is their advocacy that Global South countries move away from singular focuses on the export of raw materials and instead develop capacities for ‘import-substitution industry’, along with help from the state. More specifically, this entailed a key role for the state in redistribution, particularly with regards to land.41 Their critique of the linearity and structural inequities of modernisation theory remains crucial in critical (or heterodox) development thought today. Many of their propositions would inform the Global South’s efforts to construct the New International Economic Order (NIEO) of 1974.42

Despite the critiques made by development scholars and practitioners, in the 1980s and 1990s, the market-centred Washington Consensus rose to ascendancy. The Washington Consensus, most clearly articulated by John Williamson, comprised a set of policy tenets that were promulgated by the IFIs, the USA, and other wealthy Western states as part of their development assistance programmes.43 They included limited public spending, free trade, the liberalisation of foreign direct investment, and the privatisation of industry. It also included the establishment of property rights, which Williamson recognised were so ‘well entrenched that their fundamental importance for the satisfactory operation of the capitalist system is easily overlooked’.44

In including property rights in the list, Williamson has said he was inspired by the work of Peruvian economist Hernando de Soto.45 De Soto famously advocated the formalisation of individual, private property rights in order to ‘unlock dead capital’.46 He argued that in systems of informal property rights, owners are not able to make long-term capital investments by borrowing against their property. This in turn hinders the growth of industry and capital. By formalising property rights through land title, owners (and banks) would be secure in investing in home businesses and other entrepreneurial ventures. His argument has been criticised on numerous bases: its premise that the poor own adequate assets to borrow against, its underlying recipe to spur development by encouraging indebtedness, its lack of accounting for gendered determinations of which household member would be the title holder and conflicts between those who were using and benefiting from the property, and the ill effects of formalisation on land security for the poor.47 Nevertheless, as Williamson’s reliance on its logic demonstrates, it took hold in development thought and practice, and continues to inform land titling schemes around the world.

As noted at the start of this section, property is also entwined with economic development through the treatment of land in financial markets. Financial instruments further abstract land in law and in the market by treating it as bundles of assets. The titles and the rights to land and built structures as well as to future profits from rents or other forms of extraction are fed into myriad financial instruments, aggregated, and then divided and resold in countless transactions. This has several implications for the governance of land. First, it enables foreign investors to tie their capital and fortunes to land—how it is used and how it is made profitable—in different jurisdictions. That distance between investor and affected land sheds communal or other responsibilities or mutual dependencies that an investor may have had to particular land or those with a relationship to it. Second, further distance between investor and land is created through the multiple actors involved in market transactions. Through multiple transactions of buying and selling land as well as real estate-related financial instruments, investors may be very removed from the effects of their funds. Third, financial instruments enable a multitudinous division of ownership, in effect ‘disaggregating’ ownership into countless owners, some of whom may only own interests for fractions of seconds during high-frequency financial transactions.48

Those investors—whether long-term or transient and high-frequency—end up exercising forms of control over land and people attached to it in under-recognised ways. If their motive is profit-making,49 then how the land is used, what is built, who it is built for, who uses the land, and who is excluded will all be decided towards that objective. This dynamic can be observed in many geographies, from the proliferation of urban luxury high-rises to devastating rural land grabs.50 The pursuit of profit-making through extraction is enabled through the treatment of land in financial markets.

IV. Behind ‘Legibility’: Exploiting People, Land, and Governance

The emphasis on property in post-war economic development projects can be traced back through forms of development and capitalism well before that time. Indeed, what becomes clearer through a longer, wider, historical, and geographic lens is how property has primarily been used, as a legal institution, to further the interests and power of those who already have it. As Patrick McAuslan has argued, many of the property-related (post-war) development endeavours can be seen as replicative of colonial patterns of ‘seizing control of the land and reshaping the land laws to suit the needs of the dominant power’.51 As examined in section II, much of the logic informing property law in the twentieth and twenty-first centuries prioritised the property interests of investors (particularly, foreign ones) and other actors from the Global North, as well as Southern elites. This section contextualises this logic through various critiques. It first traces this logic back in time to the expansion of jurisdictional claims over territory and property claims over resources asserted during settler and other forms of colonialism, as well as that which enabled and perpetuated slavery. This analysis applies the insights of scholars of racial capitalism, Indigenous law, and TWAIL to the formation of property regimes. The discussion then turns to the ways that property has enabled private modes of exploitative governance by examining how it was designed in the interest of investors as well as how its mythology protects it from democratic reform.

A. Property as a Claim to Exploit People

Property law was critical in enabling and perpetuating control over people through slavery and coerced labour. The legal doctrines and institutions established through slavery to build and sustain capitalism and development are crucial in the history of economic development. Their legacy is wide-ranging and includes the nature of property regimes around ownership of bodily cells and parts,52 the massive role that credit predicated on secure assets plays in the economy, the enduring power of financial institutions which made much of their initial wealth through the trade of enslaved people (and ensuing racially disparate family-based wealth distributions), and the nature and normalisation of coercive labour relations.

As political theorist and activist Cedric Robinson argued in his 1983 book Black Marxism, slavery was not an exception to capitalism. Rather it was essential to it, and therefore to economic development.53 Since the early 2000s, this argument has been taken up by numerous scholars and activists, famously inspiring the 2016 platform of the Black Lives Matters Movement in the USA.54 Burgeoning academic literature on the concept of ‘racial capitalism’ in his stead, or more generally, ‘race and capitalism’ examines the ways in which the labour of enslaved persons was crucial to the Industrial Revolution and the economic development of the Americas and Europe. This work situates slavery as constitutive of the global networks inherent to capitalism. Historian Sven Beckert has traced the transnational relationship between slavery and economic development through the commodity of cotton, from its cultivation in the American South and India, to its processing in Manchester, to the financing of the industry by investors in New York and London.55 His and others’ work illustrates the transnational configuration of markets as well as the reliance on the labour of enslaved people throughout that web of agricultural, industrial, and financial forms of development.

Property served multiple roles in establishing and embedding slavery within the global economy. It not only granted rights to own people that enabled the buying and selling of enslaved people, it also protected the ‘value’ of enslaved persons for the slaveholder as ‘investments’.56 This protection meant that a slaveholder could sue for harm done to an enslaved person by others and pursue them if they attempted to escape enslavement.57 Finally, the protection also included reparations to owners for legal reforms outlawing first the ‘trade’ in enslaved peoples and then ownership of them.

The complex legal regimes which underlay slavery also included financial arrangements whose legacy continues to endure, including novel forms of insurance, mortgages, and bonds. Slave insurance was used to protect against death as well as resurrection.58 Over time, slave insurance arrangements became increasingly complex and fed into the credit industry, as slaveholders used the value of enslaved people as security for loans. Moreover, as Karen Ryder has demonstrated, the purchase of insurance made farmers more ‘creditworthy’, enabling further credit.59 Credit sometimes came in the form of mortgages. In order to spur purchase of enslaved persons, mortgages on enslaved people were crafted by banks in the American South. Farmers borrowed funds to purchase enslaved persons, enabling expanded production.60

Finally, some banks went even further than mortgages by bundling and selling the ‘value’ of enslaved people as bonds to investors around the world.61 That those bonds were sold on international markets meant that, as Edward Baptist explains, ‘slaveowners were now able to monetize their enslaved people by securitizing them and then leveraging them multiple times on the international financial market’.62 That form of market expansion meant that many more people than slaveowners in the American South profited from American slavery. Moreover, the structure of the financial instrument abstracted human life to decrease risk associated with any single enslaved person who might ‘die, run away, or become rebellious’.63

Through the designations of ownership and financial instrument, property regimes normalised the discursive practices of referring to people as property held by ‘owners’ and as having an economically measurable ‘value’ as a commodity. In the entrance into financial markets, the abstraction of a particular person went beyond the commodity form to a form as a financial instrument which could then be bought and sold on markets far removed from the morality or effects of those sales.

B. Property as a Claim to Exploit Land and Territory

Through colonialism, European forms of property and international law expanded and mutually reinforced each other. More specifically, the exercise of sovereignty over territory appeared first through the exercise of property: property regimes were the battleground where conflicts over legal orders unfolded.64 As Lauren Benton has argued, disputes over the control of property and its various definitions of rights associated with land and with labour were where ‘jurisdictional politics’ and ‘conflicts over cultural difference in the law’ revealed themselves.65

The property rules that colonial powers fashioned were in the interests of investors and state-sponsored trading companies. The British Crown’s assurance of property rights, for example, was crucial to the explorations and expropriations of the early trading companies and the systems of colonialism and conquest that followed. Those grants of property also extended the sovereignty of the colonising state. Through the institution of property, both colonising state and trading company gained new sites of control. For the colonising state, those early claims of trading companies to land prompted the exercise of new forms of jurisdiction over territory in several ways: first, granting trading companies property rights in the places where they travelled;66 second, enacting treaties between European powers to recognise those rights; third, establishing state claims of dominium over territory which would lead to imperium and sovereignty.67 For the trading company, the control over land and resources would eventually include the regulation of commercial relations and even further lawmaking power, including the punishment of ‘offenders’ as explained below.

Martti Koskenniemi provides a historical account of how the establishment of private property was bound up with the assertion of sovereignty over territory in the British Empire.68 While the two concepts were sometimes in conflict (owing in part to simultaneous practice and rivalry of civil law and common law in England), they evolved into a largely mutually reinforcing regime of public and private law. This English development of common law interweaving of public and private forms of law through sovereignty and property influenced legal and political thought well beyond England’s national and colonised territories and informed principles of international law and European colonisation more generally.69

Key to that expansion was the idea that increasing a state’s commerce was necessary to increasing a state’s international power and standing. To increase commerce, states chose to support trading companies in their exploitation of resources, land, and lives abroad. In turn, the trading companies became an important source of finance for the governments. And so, enhancing the private wealth became a state project. Through the chartering of companies, the Crown could effectively gain the financial benefits of their activities while avoiding ‘parliamentary intervention in matters under company jurisdiction’.70 Moreover, such companies, ‘endowed with exclusive rights’, remained ‘dependent on the court’ in ways that assured their allegiance to the king.

Property was central to this project: colonisation would unfold on the territories first claimed through property. The support provided by states to companies included an array of legal architecture, starting initially with monopoly rights of their charter. Early delegations of power went beyond trade, however, to include authorisations to ‘make laws and ordinances for the government of English activities in the enormous area allocated’ to the company, to design ‘detailed regulations for eastern trade’, to ‘punish offenders’, and to ‘conquer’ ‘infidel lands’ not ‘ “commonly frequented” by Englishmen’.71

Monopoly rights eventually gave way to a range of patents and charters, each with varying constellations of rights attached.72 Patent holders were granted proprietary rights ‘to have, hold, occupy and enjoy … for ever, all the soil of all such lands countries & territories to be discovered or possessed’.73 Through a combination of a feudal relation between Crown and vassal and fee simple held by the vassal (patent holder), the vassal was granted the power to use or dispose territories ‘of every part thereof in fee simple or otherwise, according to the laws of England’.74 Those rights included the resources found or cultivated on the land, from precious metals to agriculture.

Through settler and other forms of colonialism, English property law thought adapted to justify the appropriation of Indigenous lands. The doctrine of ‘use’ was essential to that justification. The legal prioritisation of certain forms of activities on land found conceptual support in John Locke’s labour theory of property, whereby entitlement to land and its natural and cultivated resources was based on ‘productive use’—what constituted productive use was of course in the eye of the (colonising) beholder.75 Moreover, in Lockean property thought, Indigenous peoples lacked the political organisation necessary to establish their sovereignty over property.76

In Australia, as is well known, Indigenous peoples’ residence on, relationships with, and agricultural uses of the land were wilfully ignored by the colonisers, and such land was characterised as unused or ‘terra nullius’ in the laws of settler colonialism. This designation enabled colonisers to assert their own claims over the land and to justify, within their legal regimes, the taking and use of such land.

In the USA, treaties between coloniser and Indigenous peoples were made and then breached by the colonisers. The resulting coloniser-imposed legalisation of separate rights of ownership for coloniser and Indigenous person continue to have legacy in ownership and sovereignty today. One of the imposed doctrines was that of allotment—the division of Indigenous land in the USA into individualised, private property holdings first implemented under the Dawes Act of 1887.77 The power of individualised property holdings stretches far forward in time and across geographies. Ezra Rosser argues that Hernando de Soto’s prescriptions of titling land for investment replicate the logic of the USA’s devastating programme of allotment. As Rosser argues, the programme of allotment was celebrated as a way of improving socio-economic conditions for Indigenous people in the USA, despite its opposite effects. The programme was underpinned by the prevalent ideology that allotment of individual landholdings would ‘civilise’ Indigenous peoples into ‘noble farmers’.78 Similarly, de Soto’s programmes have gained a kind of normative power because of their promise to bring marginalised citizens into a sort of modern existence as formalised economic actors.

C. Enabling Private Forms of Governance

Trading companies claimed rights by their home countries not only to make property claims but also to issue laws and ordinances. For example, the Virginia Company was empowered to ‘make, ordain, and establish all Manner of Orders, Laws, Directions, Instructions, Forms and Ceremonies of Government and Magistracy, fit and necessary for and concerning the Government of the said Colony and Plantation’.79 It claimed powers to formulate laws and issue punishments under them, to ‘govern’ and ‘rule’ ‘all such the Subjects of Us’ under laws ‘agreeable’ to England, and even to establish martial law in the event of rebellion.80 The idea that a trading company could make laws and ordinances represents a significant expansion of sovereign control by the home country through two dimensions: first, that England would deem itself authorised to exercise its own power over foreign lands; second, that a company would be delegated such sovereign power. What we see is a public and private constitution of empire with the assertion of control over land as a first step and the formulation of law as a close second one.

Neither the state law from the home country nor the imposed laws of the trading companies would be formulated or would operate in some pure top-down form.81 While the initial extension of jurisdiction by coloniser would create a ‘clear cultural boundary between colonizer and colonized’, it also began the processes through which law would structure that difference, in Benton’s terms, by ‘making rules about cultural interactions within the law’ such as when coloniser/colonised would meet in legal fora as ‘litigants, advocates, witnesses, [and] judges’.82 The jurisdictional encounter, therefore, was not merely one of the initial establishment of claims to land but rather that of ongoing engagement and battle. Negotiation, shifting power structures between company and home country, acts of war and genocide, enslavement, and adaptation would continuously shape and reshape the operation of pluralistic legal regimes and institutions. As discussed at the outset, property regimes and relationships to land were (and continue to be) central sites to these battles for control and legal culture.

That the dual dimensions of sovereign control by coloniser were exercised through property indicates how property regimes served as a bulwark of both public and private exercises of governance. When property and sovereignty are seen in concert, as Koskenniemi argues, we have ‘the structure of power that is, at any moment, the real government of the world’.83 Through that concert, British influence expanded across the world in the form of free trade, resulting in ‘the smooth alignment of private international entrepreneurship with the public authority of the state’.84 This relationship is key to understanding the mutual service of public and private in the role of property in economic prosperity and development. Here, the publicly enacted and enforced property regimes enabled private international actors to profit from economic development activities through delegations of sovereign control.

Through that understanding of private forms of governance, the structural nature of settler colonialism and its ongoing influence on property regimes becomes evident. In Patrick Wolfe’s famous articulation, the ‘invasion’ of settler colonialism ‘is a structure not an event’.85 Building on Wolfe’s identification of the structural nature of settler colonialism, Joel Modiri has identified several of the ‘constituent elements of colonial conquest’ at work in South Africa’s history which continue to persist today:86


[T]he mid-17th century European colonial conquest of indigenous peoples in what would only much later be called ‘South Africa’ and the subsequent installation of a regime of settler-colonial white supremacy constitutes not only a foundational violence but also an ongoing structuring dynamic of social organisation in South Africa and not a mere past historical event. The settler-colonial usurpation of South Africa was marked not only by brutal violence, land dispossession and exploitation of black bodies but also by enduring forms of legal and political governance of indigenous populations; arrangements of socioeconomic inequality and extreme poverty; spatial containment and segregation; annihilation of African cultures and onto-epistemes; as well as psychic alienation and imposed symbolic degradation of African personality.87



As Modiri shows, there are enduring institutions which continue practices of settler colonialism. Many of these—from violence and land dispossession to the exploitation of labour and Black bodies, to governance structures and practices, and spatial injustices—directly implicate the way that land has been instrumentalised into property. This form of property is exclusive, enjoys legal protection, is unevenly distributed and enjoyed, and is primed for exploitation and extraction. This represents a pattern that, with local manifestations, is at work in many settler colonial societies whereby law’s instrumentalisation of land for economy and political control endures.

In the context of Kenya, for example, Ambreena Manji traces the structures of settler colonialism from land dispossession and racial and ethnic domination to—a key point here—a ‘commoditised model of land relations as common sense’ in the present day.88 In Manji’s account, these various forms of law in relation to land have in effect transferred governance power from local communities and the nation state to international development actors and institutions. That transference, she argues, is emblematic of neoliberal forms of capitalism, where global actors extract value from distanced, local communities.

These under-acknowledged private forms of governance continue under financial capitalism in transformed processes. Orthodox approaches to development have exhorted governments for decades to design domestic property regimes to ‘welcome’ capital in forms from credit market regulation to real estate investment to banking. Welcome or be punished by the market. Once that capital has taken hold in the form of investments, the drive for quarterly profit for shareholders affects multiple spheres of social life, from healthcare to housing to pensions.89 Moreover, as explained in the concluding section below, the over-emphasis on individualised private property rights gives private owners under-appreciated governance power.

V. Concluding Thoughts on How the Mythology of Individualised Property Rights Furthers Hidden Forms of Private Governance

The individualised, liberal version of property rights promulgated through economic development programmes is embedded in a powerful mythology. That mythology casts property rights as necessary for economic development, which is often accompanied by ideas of progress and modernity, as well as treating them as crucial for the individual incentive to create wealth underpinning capitalism. This mythology masks the exercises of power inherent in defining and enforcing property regimes by making central doctrines of property rights appear to be ahistorical and apolitical.90

A recognition of the duality of property as mythologised and as it actually operates resonates with Gautam Bhan’s methodology of understanding urban claims and relationships to land through an ‘ethos of Southern inquiry’.91 Approaching property or other land-related regimes from this ethos implies that questions around law and its institutions are formulated from the (place-based) site of inquiry outward, rather than from the institution to the actual site. From this view, the ‘fiction of the rule[s]’ comes into clearer view. It is not that the rule is in place with singular transgressions; it is that the rule itself has been made to police away the normal use. For example, in many places in India, title remains uncertain, but only for the marginalised does that cloudiness implicate uncertainty of tenure. Formal title and trespass are often selectively enforced to the detriment of the already marginalised to remove them from their land. The selective enforcement of those doctrines demonstrates the performance of rule-making and enforcement and are devastating exercises of power, obscured by their exercise through commonplace legal doctrine.

Upon critical examination, the assumptions of apolitical institutions, of ‘strong and clear’ property rights in the development of the Global North show themselves to be illusory, even in the geographic contexts from which they arose. As David Kennedy has argued, various assumptions have driven property rights ‘as a recipe for development’, from the foundational idea that property rights in fact have an ‘ideal form’ unaffected by sociopolitical contexts to the faith that ‘clarifying and strengthening property rights will facilitate economic activity without distributive implications’.92 While these ideas have been promoted in international development programmes and taken for granted as existing in Western contexts, property has in fact been the site of many social and political struggles, from the ownership of economic enterprises to the subprime mortgage crisis, and is far from being an apolitical or uniform institution of economic growth.93 Obligations and entitlements are continuously battled over, defined, and redefined. Because of this ever-changing nature of property and its operation in societies, ‘[t]he economic significance of “property rights” in land or other capital is impossible to decipher except in relation to [a] broader structure of economic organisation and in the context of [a] larger legal and political architecture’. Despite that need for context, as Kennedy argues:


[I]t is common to speak as if the developmental effect of ‘private ownership’ and ‘property rights’ were axiomatic rather than relative, and as if there were an ideal model of economic life in which private ownership of private property drove market activity without the state. This is the voice of ideology—everywhere the meaning of property is tied up with forms of economic and social organization which are themselves the legally sanctioned outcomes of political and social decisions.94



That property regimes are not as clear, siloed, or formal as they appear to be in the Global North has been demonstrated by the work of legal scholars such as Antonia Layard, Margaret Davies, and Estair Van Wagner who have all argued that property is relational. Van Wagner has powerfully captured that tension between relationality and individual ownership in the Canadian context. She argues that in centring ‘decision-making on the private ownership of land’, property and land use regimes in Canada neglect ‘relations with the land premised on interdependence, reciprocity or responsibility’.95 That neglect of legal recognition results in land-use related conflicts and forecloses non-exploitative forms of relationality to land and among community members:


As certain forms of land use are privileged through law and legal process, other relations with place fall outside the boundaries of the ownership model of property relations and are deemed less legally significant or simply non-cognizable. These relationships between parties who are not legal interest holders and land that is owned by someone else are often rejected, ignored or invisible in traditional Anglo-Canadian accounts of property.96



This non-recognition does not imply that such relationships do not shape the law. On the contrary, as Van Wagner explains:


Nevertheless, land use conflicts continue to arise because people routinely assert forms of interest in, or a relationship with, land and resources they do not own. In regulating the use of private land, the law shapes, and is shaped by, these people–place relations even where they are severed and obscured for the purpose of legal decision-making.97



Seen this way, property is embedded in a web of dynamic social relations appearing and disappearing in legally recognisable interests or relationships. Moreover, even liberal property regimes in the Global North are not as formal, closed-off, or predictable as they are mythologised as being. The mythologised liberal version of property rights in effect turns attention away from the ways in which property is deeply embedded in and influential over social orders.

In closing, this chapter has traced property in economic development from its celebrated place at the centre of legal reforms under development programmes back in time to colonialism and slavery. In the analysis offered here, while property made land and even human beings legible to the market, it also established certain narratives and legacies which endure in both doctrine and practice. Over time, dominant modes of legal continuity—stare decisis in common law or codification in civil law—have normalised distributions and entitlements. Despite the inherently political power of property, the entitlements it creates enjoy a veneer of neutrality. Similarly, despite being formed in response to historical and political circumstances, liberal property regimes often are celebrated as being a kind of historical inevitability. What a closer look at the role of property and development reveals, however, is the specific historical contingency in tandem with their deep political, social, and governance powers.
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Chapter 33

Transitional Justice and Development

Governance at the End of History

Vasuki Nesiah

The fields of transitional justice and development have led parallel and intersecting lives in the domain of international law and policy. The dominant origin stories of both fields may be situated in the expansive post-war institution building moment. The United Nations (UN) is of course foundational to both stories; in addition, you also had parallel institution building projects that played a pivotal role in each field—the Bretton Woods organisations for the development field, and the Nuremberg trials for the transitional justice field. The architecture of post-war global governance is built on both these pillars with Nuremberg and its historical shadow performatively enacting a claim to the West’s moral authority, and the Bretton Woods institutions taking forward Western hegemony on multiple fronts, economic and otherwise, in the coming decades.1 However, it is only fifty years later, in the post-Cold War period that these two fields develop a more symbiotic relationship with the renewal and expansion of international institutions in the 1990s. Moreover, if the decade of the 1990s is the pre-eminent historical moment to probe this symbiosis, the geographies that most vividly reveal these synergies are those societies and spaces deemed ‘conflict zones’. This chapter begins with that moment and those spaces as the anchor from which to trace the prehistories and legacies of transitional justice, development, and their interrelationship; it then goes on to look at how critical scholars and activists have sought to challenge some of the reigning logics of both fields.

I. Children of the 1990s: Conflict Zones and Good Governance

The fall of the Berlin Wall was infamously heralded as signifying the end of history.2 Such pronouncements were symptomatic of the triumphalist mood of the Global North in those heady times. Like the Yalta Conference some five decades earlier, the fall of the wall was experienced as a moment where the victor, in this case the Western bloc, would exercise its muscle on the global stage to claim a universalist legitimacy for its claim to moral, economic, and military leadership. There were noteworthy differences from the Yalta Conference era however. When post-Second World War triumphalism slid into the bipolar world of the Cold War, the stakes of alternative post-war policy paths were understood in explicitly political terms. In contrast, in the unipolar3 post-Cold War world, the dominant international law and policy discourse was in the avowedly apolitical register of governance. The trusteeship framework was taken off the shelf and dressed up with a newly minted vocabulary for intervention that merged the technocratic with the humanitarian—namely, the saving of failed states.4 This turn involved converging trajectories in both the development and transitional justice fields: in the development field, a range of policy orientations are marshalled together in the language of good governance; in the transitional justice field, the goal of enabling a peaceful transition to good governance emerges as the (sometimes explicit but often implicit) mandate of transitional justice institutions.

The end of history narrative invokes the notion of non-ideological consensus, a moment that is post conflict. Instead, it emerges as the era where ‘post-conflict’ is the pivotal terrain through which ideologically charged intervention takes place; the spectre of war, as both historical backdrop and as imminent threat, is pivotal to cementing claims about the critical relevance of governance in those spaces (‘failed states’) deemed ‘conflict zones’. The emergence of governance as the overarching platform for both transitional justice and development interventions in ‘conflict zones’ invokes a narrative arc reminiscent of European liberalism’s origin myth of the ‘state of nature’.5 With war and genocide unfolding from the former Yugoslavia to Rwanda, the plotline for international intervention in the 1990s was that life in a conflict zone was ‘nasty, brutish and short’ if not for the work of the international community6 exercising a legitimate responsibility to protect conflict zone civilians by establishing the preconditions of good governance.7 This story rhymes with the modernist stories undergirding the field of development. The driving plotline of that story too entails a progress narrative that privileges the path to economic growth taken by the West while excluding histories of oppression, colonial and otherwise, that were constitutive of that path. In the larger picture the plotline of development into modernity is intertwined with the state of nature narrative implicit in the promises of the transitional justice field and captured by a civilisational discourse that has had astounding staying power over racial capitalist life worlds from the colonies of yesterday to the conflict zones of today.8

The most recent incarnation of liberal internationalist discourse on humanitarian interventionism is best captured by the Responsibility to Protect (R2P) framework.9 R2P begins to get established in international law and policy in 2001 by the ICISS but the building blocks towards that notion accumulated over the course of the 1990s. Among other initiatives, these building blocks included the transitional justice processes that were to guide conflict zones towards closure and institutional reform and economic restructuring measures that ensure these states were appropriately assimilated into the global market. In both fields ‘good governance’ becomes a shorthand for speaking to both the internal structure of particular societies, and their conformity with the rules of the game in the dominant world order of liberal modernity. Before returning to probe their point of intersection, I will first briefly remind us of the paths taken by each of these fields in the aftermath of the Cold War to converge on ‘governance’ as their central preoccupation.

II. The Path to Good Governance in the Field of Transitional Justice

While Nuremberg is the favoured origin story of transitional justice, it is only in the 1990s that the field gains real momentum. This momentum can be seen on four fronts. First, the rationale for transitional justice begins to get defined as a human rights-anchored process for renewal and rebirth that was aimed at providing closure for past atrocities. Second, if transitional justice is about justice after mass atrocity, in the 1990s the understanding of what justice entails continues to include criminal justice processes but it also expands to include truth commissions, reparations programmes, and a range of institutional reform initiatives. Third, we see a proliferation of such institutions in this period with four major truth commissions inaugurated between 1990 and 1994 in Chile, El Salvador, Guatemala, and South Africa, to deal with histories of dictatorship, civil war, and apartheid; in those same years, the Security Council establishes tribunals in The Hague and Arusha to address crimes that were part of the war in the former Yugoslavia and the genocide in Rwanda. Many of these institutions are also followed by reparations and institutional reform or what in other iterations is also familiar as democracy promotion and nation-building programmes. Fourth, the international community’s involvement in these processes deepens and expands exponentially. Thus, the UN is one of the establishing authorities in four of the six initiatives noted above; in the case of the two tribunals the Security Council is the sole establishing authority. In sum, transitional justice processes are seen as critical to establishing the conditions for national governance in the wake of so-called failed states; moreover, the responsibility to directly or indirectly support and establish such processes becomes a routine dimension of global governance.

This shift to a focus on governance emerged partly from a sense that transitions were fragile, and some sectors of the human rights community saw their task as shifting from dissent to governance, fighting against repression to securing the consolidation of democracy. Paige Arthur has argued that this dynamic was especially marked in Latin America where globally influential human rights advocates such as Juan Mendez (human rights advocate from Argentina and later President of the International Center for Transitional Justice (ICTJ)),10 and Pepe Zalaquett (former Commissioner with the truth commission in Chile) became increasingly focused on the transition itself.11 The centre of gravity of the human rights field undergoes a fundamental shift from the politics of dissent to the politics of governance. For figures like Mendez and Zalaquett this shift presents challenges (what Zalaquett refers to as the ‘ambiguities of transitional situations’),12 but, handled well, transitions could provide closure for past atrocities and create new paths for building democracy and securing a human rights-friendly environment. In other words, they saw the shift as contributing to human rights in the long run.13 Yet as human rights practice shifts from grassroots dissent and disruption to investments in stability and national governance, the field of human rights itself transforms into a very different animal. Most significantly it is transitional justice that emerges as the subfield of human rights that has the most traction internationally, and that dons the politics of respectability in ways that also have the greatest symbiosis with global governance priorities.14 The field of transitional justice gets consolidated through the convergence of two forces—increasingly interventionist international institutions that are empowered by post-Cold War liberal confidence and Security Council authority, alongside the move of some human rights advocates from the fight for transition and regime change, to the fight to secure that transition and stabilise the new regime. As we will discuss later in this chapter, this shift to the domain of governance was cause for considerable disquiet and dissidence among more critically oriented members of the human rights community. At the same time, the very consolidation of this shift became the route to recruit more human rights activists into transitional justice institutions.

This 1990s consolidation of transitional justice has an affinity with the evolution of the field of development in conflict zones. Post-conflict nation-building programmes situate the transitional justice field’s promise of closure as a precondition for development. Initiatives such as truth commissions and reparation programmes are described as mechanisms to suture the past in ways that ensure these are not festering wounds. Rather, the goal is to create a framework of state building and democracy consolidation as these are understood by influential international actors such as the World Bank or USAID. For instance, Roger Duthie of the ICTJ frames the value of transitional justice as laying the foundation for development through ‘transitional justice’s impact on ‘cognitive’ social capital (shared norms, values, trust, attitudes, and beliefs)’ as well as ‘its impact on “structural” social capital (roles and networks supplemented by rules, procedures, and precedents)’.15 Just as transitional justice expanded beyond prosecutions, we can see development as expanding beyond the domain of macroeconomic policymaking. If, in a previous era, economic interventions were sometimes seen as related to, but distinct from, political and legal institutions, by the end of the 1990s these are understood to be much more intimately related.

III. The Path to Good Governance in the Field of Development

The Washington Consensus is a shorthand description of the 1990s common-sense among international financial institutions (IFIs) and donor governments about an array of intertwined global governance projects associated with neoliberal economic policies. The World Bank published a now famous report Governance and Development (1992),16 and the IMF soon made good governance a condition for its loans as well.17 On the one hand they converged on a range of post-Keynsian economic policies advancing macroeconomic stabilisation, capital mobility, free trade, financial liberalisation, deregulation, austerity, privatisation, and flexible labour markets. After the failure of shock therapy market reform in Russia and elsewhere, neoliberalism’s advocates emerged undefeated but chastened and there was some divergence on the basic economic prescriptions. Some questioned whether we should still refer to this family of economic policies as the Washington Consensus or the post-Washington Consensus reforms. Dani Roderick has famously called it the ‘Washington confusion’.18 However, while there may have been differences on the economic policies (including on whether economic growth was to be the sole or even central indicator of development progress), there was consensus among mainstream development economists on the need to incorporate attention to institutional arrangements for ‘good governance’ as integral to development. For some, good governance was a reference to anti-corruption; for others, it was a way to incorporate the insights of institutional economists regarding path dependence and the importance of background institutions. The IMF describes itself as promoting good governance, with the term governance ‘covering all aspects of how a country is governed, including its economic policies, regulatory framework, and adherence to rule of law’.19 Good governance is now associated with an ambitious programme, including a range of political and legal interventions that were rebooted and recharged by association with the post-Washington Consensus such as democracy promotion, rule-of-law projects, and programmes to establish and empower civil society. In 1999 the Bank laid out what it described as a ‘holistic’ vision of development in its Comprehensive Development Framework (CDF). Today the bank describes ‘good governance’ as being ‘at the heart of the development agenda and crucial to the World Bank Group’s twin goals of ending extreme poverty and boosting shared prosperity’.20 What is notable about the good governance agenda is its redefinition of the well-governed state as one that facilities a pro-market agenda through a combination of anti-corruption measures and market deregulation.

In sum, the post-Cold War moment sees the most dynamic phase of both transitional justice and development as they travel parallel and intersecting paths that converge in a focus on governance. A convergence that is most acutely evident in countries deemed ‘conflict zones’ that underwent (or are undergoing) large-scale political transitions. The most striking examples here are the two countries that were heralded as flagship approaches to the burgeoning field of transitional justice: Chile and South Africa. Post-dictatorship Chile institutes a truth commission in 1990 and post-apartheid South African in 1994; these commissions are followed by reparation programmes, memorials, and different measures of security sector reform. What is striking about both these countries and their flagship truth commissions is that they defined the human rights mandate of these commissions narrowly to convene individual public hearings on crimes such as death and disappearances but not on the structures that enabled those abuses.21 The traditional transitional justice framing can distort our understanding of harm by focusing our gaze on individual injury, and neglecting the collective and relational nature of harm. It can make injury seem episodic and spectacular rather than structural, and catastrophically quotidian—sensational violence rather than slow violence.22 The documentation of broken limbs and disappeared bodies become visible in ways that render invisible how those bodies carry the weight of structural violence and perform the routinised injuries of dehumanisation in ways that include but go beyond physical harm. In both South Africa and Chile, there were large-scale violations of socio-economic rights and the violations of civil and political rights were themselves often responses to those protesting those socio-economic rights violations. Yet despite dissident voices calling attention to these tensions and contradictions both commissions defined their remit in ways that were compatible with neoliberal policies, and often under the umbrella of good governance.

IV. Synergistic Delimiting of the Problem: Proximate Histories and National Borders

If good governance is a shared prescription of both the development field and the transitional justice field, there is also a noteworthy similarity in how both fields identify the bad governance problems they are addressing, be it questions of injustice and mass atrocity or questions of poverty and under development. Markedly, they both converge in construing the root causes of problems in human rights or development in terms of local and historically proximate issues. In other words, in looking at the enabling conditions and structural causes of human rights violations or maldevelopment, they focus on the local rather than transnational, and post-colonial histories rather than colonial histories. Concomitantly, this doubly narrowed focus has been important in legitimating the standard repertoire of interventions that each field brings to these problems.

The expelling of the transnational and the narrowed temporal focus is recurrent feature in the most celebrated cases. For instance, consider the context of South Africa. The truth commission mandate focused on the period from 1960 to 1994 when Nelson Mandela was released. To be considered a ‘victim’ for the purposes of the TRC’s human rights hearings, and concomitantly, the reparation programme that followed, you had to have suffered an individual gross human rights violation such as death, disappearances, or torture in that thirty-four-year period.23 The formal system of apartheid gets established with the National party’s realisation of its campaign promise after winning the 1948 elections. European colonialism begins three centuries prior to that with a system of racialised violence, material dispossession, forced labour, and a range of other abuses. These sediment into routinised and structural dimensions of colonial governance in South Africa. They are also part of a racial capitalist world order that was produced and shaped by European imperial interests. Against this backdrop the narrow temporal and territorial focus of the truth commission renders apartheid as if it were a period of extraordinary atrocity, divorced from the continuities of the colonial system that preceded it and extended all around it. For instance, despite the fact that forced removals (and attendant policies such as pass laws) were a central dimension of apartheid, the South African truth commission did not focus on atrocities or their impact on housing and labour rights as human rights violations and did not designate victims of these policies as beneficiaries of reparations. This historically truncated approach of transitional justice is not unrelated to its geographical constraints where the focus is on actors and actions within South Africa’s borders rather than the role of Dutch and English colonialism, or later the sustaining of apartheid through the support of countries like the USA or the multinational companies (such as IBM) and banks (such as Barclays) that helped contribute to, support, and profit from the political economy of apartheid.

The narrowed historical and territorial focus of South Africa’s transitional justice processes are paralleled in the approach taken regarding development. Responsibility for development was located with the post-apartheid government and the transnational and historical root causes of under development were ignored or rendered irrelevant. Consider for instance the approach taken by international actors to sovereign debt and to the cumulative weight of settler colonial and apartheid policies in creating ‘underdevelopment’ in relation to fundamental areas such as education and housing. When the African National Congress (ANC) government came into power after the 1994 elections it inherited an acute crisis in housing and education infrastructure, alongside a sovereign debt amounting to almost 50% of GDP; public debt was approximately US$15 billion and there was another US$10 billion of the banking and private sector).24 The debt was racked up by the apartheid government yet the post-apartheid government inherited responsibility for it, with the ANC government paying approximately 30 billion rand yearly to service the debt. As Mandela, noted ‘[t]hat is thirty billion we did not have to build houses, to make sure our children go to the best schools, and to ensure that everybody has the dignity of having a job and a decent income’.25 The IFIs and donor community pressure the new South Africa to continue to service these debts as a condition for winning the trust of international financial markets.26 In other word, proving its ‘good governance’ credentials required accepting this historically and geographically truncated framework of responsibility for development.27

The Chilean truth commission mandate had a similarly delimited temporal and geographic scope. The human rights record addressed by the commission was focused on atrocities that were part of the regime’s effort to crush dissent. However General Pinochet himself advanced economic policies that were crafted by Milton Friedman and his team of American economists, while the Chilean military was also emboldened by American military support. Thus, while it is crucial to hold Pinochet accountable, it is also important to hold his American enablers and collaborators accountable because the story of Chile’s military dictatorship is also a story of geopolitical power relations. Arguably, Pinochet himself would not have been able to stage a successful coup against Allende if the USA was not centrally involved, including assurances of the CIA’s support.28 Moreover the coup was also the product of opposition to Allende from key sectors of the Chilean elite, including local mining and land-owning interests whose own economic clout can be traced to long-standing colonial structures of power in Chile. These structures and the ideological orientations and material interests they sustained warrant a deeper dive into history. The truth commissions and prosecutions that did take place in Chile, undertook critical investigation of disappearances and killings that took place under Pinochet’s watch in ways that were disconnected from the neoliberal development policies that were undertaken as part of the same governance regime. Documenting killings and disappearances alone do not illuminate or condemn their enabling preconditions and driving dynamics. Advancing justice, accountability, and the transformation of an abusive system calls for a deeper understanding of national and international structures, and the immediate violations and their long-term drivers.

Both the Chilean and South African examples also speak to the distributive stakes of the truncated temporal and geographic focus—namely, these lean towards approaching human rights violations as a series of illegal acts rather than oppressive systems. They lean towards an individualised focus on monstrous perpetrators and unfortunate victims rather than patterns of propertied and racialised privilege and disenfranchisement, including the structures of exploitation and hierarchy that reproduce these patterns and render some communities especially vulnerable. Thus, while transitional justice has the promise of accountability as a central normative anchor, these historical and geographic blinders can compromise on accountability, or even be precisely the route to evading meaningful accountability. The transitional justice processes in both these countries did not focus on distributive injustices and the violations of economic and social rights and structural injustice that motivated many of those who were protested and punished by the Pinochet regime and the apartheid regime. Indeed, the narrowed focus of transitional justice institutions reinforced and reproduced the historic bias of the human rights community in focusing on civil and political rights rather than economic and social rights, on perpetrators not beneficiaries, on individual victims rather than collective vulnerabilities. When these approaches inflect development policy they can be precisely the route to engender and reproduce maldistribution. Indeed, in both South Africa and Chile the post-transition development record is one that has exacerbated inequalities.

In both South Africa and Chile there were alternative voices pushing for greater focus on the longer durée analysis of transnational racial capitalist structures that were part of the root causes and continue to be the drivers sustaining mass atrocities, from economic disenfranchisement, apartheid, and acute socio-economic precarity. Yet the voices that had traction with the most powerful forces in the international community won the policy battles defining transitional justice mandates and development policy.

V. A Material Turn in Transitional Justice?

At the dawn of the new millennium Upendra Baxi famously argued that we had seen the emergence and consolidation of a ‘trade-related, market-friendly’ human rights regime.29 The critique that Baxi and others advanced has had its echoes in the transitional justice field. Today there is much talk of the material turn in transitional justice—at least in the realm of policy advocacy, activism, and critique even if not in policymaking and institutional design. As one recent call for conference papers on the subject described it, ‘[d]iverse grassroot movements, organizations and individuals are advocating to ensure material justice in addressing the subsistence needs of victims of armed conflicts; recognizing the continuing impacts of slavery and colonization; or in dealing with the destruction of the ecological environment and the climate crisis within the definition of crimes against humanity’.30 Critics of the field’s narrow temporal and geographic focus have argued that material justice and accountability of material injustices are compromised when we employ the historically and geographically truncated framework. They have also challenged the notion that a transition can produce stability and security when it is premised on such a truncated focus. When a narrow remit deters a proper grappling with the underlying issues, these issues can fester, perhaps to repeat or take new even more toxic forms. For instance, in Rwanda, the International Criminal Tribunal for Rwanda (ICTR) was charged with prosecuting Rwandan citizens involved in the genocide in Rwanda or neighbouring states in 1994.31 Yet as Mahmood Mamdani argues in When Victims Become Killers,32 this approach fundamentally distorts the history and geography of the genocide and the complex of factors that led to it. A fuller reckoning with this history would engage with the histories including colonial histories and colonial governance policies that created fixed racial identities and entrenched distributive inequities between different communities, including herders and farmers. A fuller reckoning would also come to terms with the ways in which nationalist revolutions failed to address the regional affiliations and disaffiliations of the broader great lakes region that were not captured by the territorial borders drawn up at the Berlin conference. In sum, in Rwanda as elsewhere, transitional justice processes established in the wake of the genocide prioritised transition at the expense of justice, and, relatedly, transitional justice over distributive justice.

Against the backdrop of this larger critique, transitional justice scholars and practitioners have undertaken different approaches to reconceptualising the transitional justice field, and the field of development is a central part of this story. For the most part, those in the transitional justice field do not get into the weeds of development policy and alternative policy trade-offs as they are advanced and contested in post-conflict economics. However, development is often invoked as a proxy term to convey a concern for economic issues. The Vienna Declaration’s affirmation that the rights covered in both covenants are interdependent and indivisible is often invoked to push against the human rights field’s historic bias towards prioritising civil and political rights at the expense of social and economic rights.33 After many years of a narrow civil and political rights focus, over the course of the 2000s Amnesty International and Human Rights Watch (HRW) begun to gradually expand their ambit to look at violations of economic rights. HRW has now established an Economic Justice and Rights Division. In 2013, the Optional Protocol to the Covenant on Economic, Social and Cultural Rights came into force.34

Some of these critical voices and lessons learned from the 1990s may have filtered through to the mainstream of the transitional justice field in some modest fashion. As early as 2006 Louis Arbour, then High Commissioner for Human Rights, announced a major shift in transitional justice policy by arguing that transitional justice policy should become more ambitious in its vision of social transformation: ‘It must reach to—but also beyond—the crimes and abuses committed during the conflict that led to the transition, and it must address the human rights violations that predated the conflict and caused or contributed to it.’35 Among other things, this was a call to going beyond the truncated historical framework that characterised transitional justice in the 1990s. By 2009, the ICTJ was publishing briefing papers about the relationship between transitional justice and development. For the ICTJ this is an argument for a more comprehensive governance regime that includes attention to both transitional justice and development: ‘[t]he idea should be mainstreamed within both communities that transitional justice and development are integral, if different, elements of a coherent transitional program in developing country contexts where massive human rights abuses have occurred’.36 The broadening framework can also be seen in how transitional justice institutions implemented their mandates on the ground. For instance, the Timor Leste Commission explored the impact of Indonesia’s food policies in studying the impact of famine. The Liberian Truth Commission included economic crimes as part of its mandate and looked at issues that range from illegal natural resource exploitation to violations of labour laws. The Inter-American Court’s transitional justice rulings regarding state policy during the civil wars in Guatemala and Peru paid particular attention to socio-economic impacts on Indigenous communities in both countries.

Thus, over the course of the 2000s, there has been notable, if halting, movement towards addressing economic issues within the transitional justice framework. However, this movement remains largely within the framework of existing institutions and approaches—namely a focus on individualised justiciable harms that are a violation of the rule of law rather than harms that are embedded into the routine operation of existing laws and institutions. Arguably, while some commissions went further than others in challenging the status quo of both transitional justice and development policy, the larger trajectory of mainstream transitional justice has been to manage the call for addressing economic justice concerns through some institutional tweaking while continuing business as usual in relation to the default biases of the human rights field. The Special Rapporteur on Transitional Justice’s 2013 report on transitional justice and development situates transitional justice as key to ‘guarantees of non-recurrence’ of conflict and human rights violations, and therefore integral to the pursuit of the Sustainable Development Goals.37 The focus on ‘guarantees of non-recurrence’38 as the fulcrum in the relationship between transitional justice and development, is a strikingly governance-oriented measure of what constitutes justice. Thus, the focus on good governance as both the universal path and universal telos of transitional justice and development persists but it is now rearticulated as a call for governance of the transition through coordination of development, human rights, and security measures.39

VI. Reparations Claims as Immanent Critique: Common Design

Within the mainstream transitional justice model, the guidelines for victims’ rights to reparations is itself predicated on the traditional human rights focus on individual victims of acts of gross human rights abuse.40 International law and legal institutions have approached reparations in terms of victim rights and in terms of state obligation in a number of instruments, including most prominently, the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law (Basic principles).41 Bodies such as the International Criminal Court, the International Court of Justice, and regional human rights courts have made rulings about reparations that were due in response to specific breaches of individual and/or collective human rights, war crimes, and other violations of international law. This has included movement towards determining reparations obligations of non-state parties responsible for human rights violations. There is also a growing body of national policy regarding reparations that invoke human rights norms and collectively strengthen a customary law practice. The field of transitional justice affirms international human rights law’s recognition of victims’ right to reparations. Such recognition is often framed in terms of the promise for progressive transition, including the promise of ameliorative closure on histories of atrocity.

The field of development may be relevant to the distribution of reparations but these are seen as background facts that are themselves not constitutive of transitional justice. Rather, it is merely the recognition that ‘reparations programs require resources to distribute and institutions to distribute them’.42 Development projects and reparation programmes are often seen as fundamentally distinct, propelled by distinct normative rationales and shaped by different institutional histories, but they are also seen as involving overlapping policy imperatives, and having positive spillover effects in terms of the recipients’ quality of life.43 Yet increasingly reparations have been invoked not only within the transitional justice field but in the larger domain of anti-colonial theory and activism. These interventions may offer a challenge to received approaches to transitional justice and development, including the historically and geographically truncated approach to defining the problem that these fields purport to address.44

On 5 October 2012, the UK High Court recognised that three Kenyan men who had been imprisoned and tortured by the British during the Mau Mau rebellion had a right to reparations for the abuses they had suffered.45 The rebellion was itself motivated by British development policy, and in particular a path predicated on land privatisation and enclosure—a policy that the Mau Mau recognised as development by dispossession. Against this backdrop, the High Court’s ruling was significant on a number of levels. It was seen to open the door to thousands of claims regarding violations that took place during colonial rule. Veterans of other anti-colonial rebellions, from Cyprus to Malaysia, were also seeing the Mau Mau case as a relevant precedent for claims they may now be empowered to advance. One striking element of these claims and their adjudication by the UK High Court was that the register of human rights emerged as a prominent dimension of how these claims were advocated, reported, and analysed. Within the international human rights community, the Mau Mau claims were interpolated through the framework of transitional justice and the ruling was heralded as an affirmation of the right to reparations as one of the pillars of transitional justice.46 However, the Mau Mau reparation claim can also be seen to be doing work that challenges the received transitional justice framework by resituating questions of justice and human rights in the longer durée and larger geographies of colonial legacies. The British foreign office had argued for dismissing the case on the rationale that their responsibilities had disappeared with the end of colonial Kenya, or at most that state responsibility had fallen to the successor state. In a remarkable recognition of colonialism as not the dead letter of the past but as central to contemporary world order, the Court insisted that the current UK government had important continuities with the Colonial Kenyan government.47 It is a claim that is not defeated by the passage of time or the fact that Kenya is no longer a colony. Reading the colonial archive, the Court infers what it describes as a ‘common design’48 that can speak from the grave to the story of collusion and collaboration between London and Nairobi in the brutal counterinsurgency policy. In this way, one can see the Mau Mau reparations claims in the UK High Court as having a double life—simultaneously a framework that is internal to mainstream approaches to transitional justice, as well as an arena that potentially challenges the dominant assumptions of those fields. In particular it challenges both the historical and geographical delimiting invoked by the transitional justice field and the development field in constituting the problems they seek to address.

I have concluded with this brief recounting of this case because I believe the notion of ‘common design’ that emerged in adjudicating this reparations case is generative on many counts. It may gesture towards reframing the political imagination of both fields while also speaking to innovative interventions in human rights and development practice. It is not dismissing the institutions of transitional justice but repurposing them to new ends. In bringing together colonial policies of land tenure and colonial policies of counterinsurgency, the history through which the Mau Mau reparations claims were advanced speaks to the material dimensions of memory politics; rather than seeking closure, insurrectionary reparation claims could open new paths for engaging with the transition from colonialism.

There are reverberations of these new paths internationally—including in South Africa and Chile. In the former, recent battles over education reform (#rhodesmustfall and #feesmustfall) have advanced a younger generation’s analysis that ongoing justice struggle that approach accountability for colonial and apartheid legacies and socio-economic transformations are inseparable parts of an agenda for decolonisation.49 Similarly, the student movement in Chile has sought to reset the vision of transition with a struggle that was partially catalysed by wrangling about pesos and metro fare increases. As captured in their slogan ‘It’s not 30 pesos, it’s 30 years’, what is at stake in that struggle is fundamentally reimagining the ideas of justice and development that were consolidated in the struggle for democracy after the dictatorship.50 They are contesting a closure-oriented approach to justice and a teleological approach to the notion of transition. I began this chapter by speaking to how the fields of transitional justice and development in the domain of the international public sphere got filtered into the parallel and intersecting approaches undertaken in many countries deemed ‘conflict zones’ in the name of good governance. I end by gesturing to social movements that speak back to that international public sphere by disrupting governance. Like the Mau Mau case, students in South Africa and Chile are opening up battles that were declared over—decolonisation, transition, democracy—for them it is not the end of history but the beginning.
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Law and Order

Legal Institutions and Penal Populism

George B. Radics and Pablo Ciocchini

I. Introduction

The ‘law and order’ phenomenon in the Global North, which can be defined as an intensified control culture, can be seen as the institutionalization of media-driven moral panics concerning crime from the 1960s onwards.1 Loïc Wacquant adds that such policies can also be considered the product of a neoliberal condition in which ‘less state’ on the economic and social front exacerbated inequality, leading to ‘more state’ with regard to police and prisons.2 Therefore, the ‘law and order’ political rhetoric of the North has led to penal populist policies empowering the state to crack down on crime. Yet, while the Global South attempts to emulate the ‘zero tolerance’ penal populist policies of the North, ‘law and order’ takes on a different form. Emerging in regions with evolving legal systems, much deeper levels of inequality, and histories of authoritarianism, this chapter argues that the ‘law and order’ discourse of the North can be seen as taking on the form of a more polarised ‘chaos and order’ in the South, with a perception of extreme lawlessness being used to justify an unlawful and oppressive institutional order. While the two regions of Latin America and South East Asia will generally be used to discuss this condition, two specific nations—Brazil and the Philippines—will be used to illustrate in detail how ‘law and order’ manifests in the South. Furthermore, despite robust economic growth in both regions over the past three decades, consumerism and a perception of relative deprivation, rising interpersonal violence, fear among middle classes, and a growing prison population, this ‘chaos and order’ rhetoric has become even more entrenched. Thus, this chapter will also argue that the ‘law and order’ condition in the South, although starting off as a response to direct colonial and neocolonial influences, is sustained by global privatisation and corporatisation of the criminal justice system.

Latin America and South East Asia were chosen to discuss the concept of ‘law and order’ given their similar trajectories of authoritarianism and penal populism, as well as entanglement with the West, particularly the United States. However, to understand the origins to ‘law and order’, the chapter will begin with the developmentalist discourse and how ‘law and order’ first emerged in the Global North in the 1970s. It will then discuss how this Northern concept surfaced in the Global South but under completely different circumstances. To understand these circumstances, the chapter will move on to discuss the historical roots behind authoritarianism in Latin America and South East Asia. Next, it will discuss how this authoritarianism contributed to the growth in penal populism. The final section will focus on the two case studies of Brazil and the Philippines to examine the populist ‘law and order’ criminal policies of Brazilian former president Jair Bolsonaro and Filipino former president Rodrigo Duterte.3

II. Developmentalism, ‘Law and Order’ in the Global North, and International Law

Modernist and developmentalist economic theories that were popular in non-communist countries from the mid-1940s to the late 1960s presumed that economic growth would lead to democracy and eventually law and order.4 While these approaches focused on nationalist industrialization, they also were manifestly pro-capitalist. Admittedly, such policies did encourage growth, but with the rise of independent states and growing competition to US economic domination, multilateralism, and the free market, neoliberal economic policies began to dominate with the emergence of the International Monetary Fund (IMF) and the World Bank by the 1970s. After the Vietnam War, it became increasingly clear that the USA could no longer bilaterally place pressure on nations to take pro-capitalist stances, thus the IMF and the World Bank through Structural Adjustment Programmes asserted multilateral pressure on countries to open up their economies.5 Loans were offered to nations under the condition that they lowered tariffs, removed controls on their currency, and promoted a policy of state-sponsored, foreign-run export processing zones.6 With the demise of the Soviet Union, such policies experienced even further expansion with scholars such as Francis Fukuyama7 and Samuel Huntington8 reiterating the necessity for neoliberal democracies, and the Washington Consensus9 pushing for further devolution of national interests through a combination of economic liberalism and political decentralization.10

Thus, initially, ‘law and order’ for the developing world was seen as a benefit of, and prerequisite for, ‘modernity’. The concept, however, became more defined and pronounced in the West, particularly during the 1970s, when the media and the state attempted to distract the public from slow economic growth by creating moral panics concerning the rise of violence committed by youths and immigrants.11 By the 1980s, ‘law and order’ became transformed into a ‘tough on crime’ rhetoric as seen through legal amendments under Margaret Thatcher, with the Police and Criminal Evidence Act of 1984 and eventually the Criminal Justice Act of 1991 enhancing police powers and paving the way for the expansion of the prison population.12 In the USA, the ‘tough on crime’ rhetoric emerged in Ronald Reagan’s war on drugs and Bill Clinton’s Violent Crime Control and Law Enforcement Act of 1994; under both administrations, laws that enhanced powers of the police and created harsher penalties were pursued.13 By the 2000s, despite declining crime rates, incarceration rates in the West soared, many times targeting communities of colour and immigrants.14 Therefore, initially, ‘law and order’ was initially seen as the natural and aspirational consequence of economic development. Ultimately, however, developed countries in the North transformed the concept into a political tool to police the poor, minorities, and immigrants, enhance the power of the state, and chip away at the civil liberties of citizens. As a result, ‘law and order’ eventually became a form of ‘penal populism’, where politicians increasingly used the language of crime as a way to gain popularity and support.15

While criminal law and policy may seem to be jurisdiction specific, developed nations in the Global North shared the similar neoliberal tendencies and growing insecurity that ushered in the punitive turn.16 These policies were also encouraged throughout the North through the integration of the European Union, international collaboration on money laundering, drug and human trafficking, anti-terror legislation in the 2000s, and the proliferation of multilateral law enforcement treaties.17 But while in the North similar economic policies and conditions resulted in the punitive turn, in the South, global pressures to pass anti-terror laws and the existence of the Central American Regional Security Initiative funded by the USA to counter drug trade, are less a multilateral collaboration and more of a Northern intervention in Southern criminal policies. Furthermore, Northern countries continue to fund technical assistance programmes in ‘crime prevention’ in the South through the World Bank and regional banks such as the Inter-American Development Bank and the Asian Development Bank.

III. ‘Law and Order’ in the Global South: Latin America and South East Asia

Despite its dark and oppressive manifestation in the Global North, nations of the Global South looked to the North for inspiration on how to invoke ‘law and order’, and implemented their own parallel ‘tough on crime’ policies. This is in addition to the explicit Northern interventions in Southern domestic criminal policies discussed earlier. But conditions in Latin America and South East Asia are different, starting with the conception of rights from the colonial era to the emergence of authoritarianism in response to, and as a result of, the developmentalist agenda. Furthermore, as privatization and decentralization became prevailing trends in the global economy, growing inequality impacts nations in the South in more profound ways. This section will discuss these three issues in turn to highlight how while the West may have used the ‘law and order’ agenda to strip citizens of their rights and chip away at liberties, in the South, where as a response to colonial rule such rights were severely restricted and liberties were taken away, the law and order discourse becomes even more violent and oppressive.

A. Colonial Order

In South East Asia, many of the rights provided to colonial subjects by the British, Dutch, or Spanish were far inferior to the rights found in the colonial metropoles of Great Britain, the Netherlands, or Spain. Jayson Lamchek argues, ‘as far as criminal procedure was concerned, a kind of apartheid system existed in Indonesia in the sense that there were two sets of laws that applied, one for the Europeans and one for natives’.18 In the Philippines, while the Hispanised parts of the islands were subject to customary laws that did not contradict basic precepts of Spanish–Christian morality, the Spanish clergy strongly questioned the utility of applying Spanish laws to Filipinos, whom they saw as overly litigious, untrustworthy, and willing to exploit judicial principles to advance personal gain.19 In colonial Malaya, a highly fractured migration policy created different laws for different communities unified under a distinctly Victorian understanding of morality and justice.20 Upon reaching independence, political elites in South East Asia were able to exploit these asymmetrical and illiberal norms and institutions left behind by the colonial government. One justification for this was to rapidly modernise economies without dissent, transform cultural values to create a disciplined and homogenised workforce, and maintain unimpeded political control.

For Latin America, mass genocide, enslavement, and labour exploitation were components of early colonial rule.21 Domination by the rule and values of an external race and culture for nearly 400 years left deep-seated rifts throughout the region, implicating cultural, gender, and sexual norms, but, more importantly, political institutions and ideologies.22 Such treatment was justified on the basis of treating those of non-Christian and non-European heritage as barbaric, savage, or uncivilised.23 Over time, colonial rule evolved from sheer domination over the ‘uncivilised’, to laying the foundation for a ‘civilizing mission’ aimed at bringing the ‘marginalised into the realm of sovereignty, civilising the uncivilised, and developing the juridical techniques and institutions necessary for this great mission’.24 As the Enlightenment swept through Europe, expanding conceptions of rights and of the citizen, many Latin American nations witnessing such advancements demanded similar autonomy and achieved independence by the mid-nineteenth century.25

In both regions, upon independence, the nation state reached the pinnacle of legitimacy, making it the only source of legal personhood.26 Yet for nations in the South, far from serving as a liberating and empowering institution, many times the state reproduced the same systems of oppression thrusted upon it as a colony, and even after independence, abandoned citizens at the margins or overpoliced them.27 Furthermore, despite attempts to attain the same rights of citizens in Europe, the fractured and highly unequal societies left in the wake of independence, compounded by the fact the modern law itself was borne out of discussions on the ‘sovereignty’ of ‘uncivilised’ people, racial discrimination, cultural subordination, and economic exploitation, the nation-building project in the post-colonial world was very different from the process of achieving rights and independence in the Global North.28

B. Authoritarianism in the 1970s to Mid-1980s

Authoritarianism has been studied in the context of Latin America and South East Asia for decades. Yet this impulse to characterise entire regions as subscribing to certain political configurations has been highly problematic. Just as individual nations within each region embody different histories, cultures, and political structures, the term ‘authoritarianism’ itself is extremely complicated, and in the past had been interpreted as the antithesis of democracy—an essential component to a ‘modern’ nation state.29 Authoritarianism was seen as being out of step with the march towards ‘progress’, with many nations of the world—particularly in Latin America and South East Asia—falling behind. But, at the same time, it would be a mistake to ignore the fact that both Latin America and South East Asia adopted political systems different from the Western democratic ideal and endured brutal authoritarian regimes for decades. Doing so would prevent a deep, comparative look at the conditions that triggered the emergence of authoritarianism in these two regions. Furthermore, it would hide the fact that some of these post-independent authoritarian conditions include troubled and exploitative histories between Western nations and the countries of Latin America and South East Asia.

Guillermo O’Donnell argues that different types of authoritarianism have emerged in Latin America.30 These include traditional forms dominated by patrimonial relations (Cuba, Bolivia, and Paraguay), populist regimes run by political families and/or the military (Peru), and finally, bureaucratic–authoritarian forms that exclude the popular sector in more advanced political systems (Chile, Uruguay, and Brazil).31 Yet, other explanations have been advanced to explain the emergence of authoritarianism in the region as well. Göran Therborn asserts that the type of democracy that emerged in Latin America was fundamentally different from the type that emerged in the Global North. He argues that the authoritarianism that can be seen in Latin America is partly the product of an imported democracy, societal conditions that include a stark divide between the rural countryside and landed elite, and most importantly, asymmetrical power relations between the North and the South and the failure to fully and equitably integrate the latter into the world political economy.32 Therborn also more explicitly draws from a dialectical analysis of class and the sociopolitical nature of economic relations as opposed to specific indicators of ‘development’ or ‘modernization’.33 What Therborn, as well as Fernando Henrique Cardoso and Enzo Faletto, have also made explicit is the role of foreign powers in fostering conditions amenable to the emergence and sustenance of authoritarian regimes in Latin America.

In South East Asia, Dan Slater argues that the emergence of authoritarianism in the region rests with authoritarian leviathans34 and falls into three categories: (1) domination as seen in Singapore and Malaysia, countries with cohesive ruling parties; (2) fragmentation where flimsy coalitions are combined with flimsy institutions, as seen in the Philippines, Thailand, and South Vietnam; and (3) militarization as a means to establish strong organization and control over unrest and rebellion such as in Indonesia and Burma. Others, such as Terence Lee,35 focus on the last category, militarization, and argue that developmental dictatorships were established in Asia in order to replace weak democracies or economically lagging authoritarian regimes. He characterises authoritarianism in the region as overtly militarised (in South Korea, Thailand, and Indonesia), sometimes civilian (in Malaysia, the Philippines, and Taiwan), communist (Vietnam in the mid-1980s), or state socialist (Burma in 1988).36 Yet, much like in Latin America, several scholars acknowledge that the failure to introduce enduring democratic institutions can many times be traced to colonial failures and capitalist demands in the globalization era.37

While different conceptualizations of authoritarianism prevail in the two regions, several similarities emerge. First, authoritarianism can be seen as emerging in the 1960s after import substitution and rapid industrialization failed to transform social relations, exacerbated inequality, and entrenched economic and political elites. Next, foreign intervention, mainly from Europe and the USA, left behind flawed political institutions that enabled political elites to aggrandise their control, with global capital demands and political ‘threats’ such as communism serving as justification for recognition and support of authoritarian regimes. Thus, for many countries in both regions, authoritarianism was a harsh and oppressive reality for decades, regardless of the shape it took and condition preceding it. Things began to change with the end of the Cold War at the end of the 1980s and the subsequent change in the global economy.

C. ‘Pink Tide’ and ‘People Power’

By the end of the 1980s it became clear that the Soviet Union was no longer a threat to the capitalist bloc, and authoritarian regimes that were recognised and supported as bulwarks against the Soviet Union were in decline. Decentralization and waves of ‘democratization’ became the centre of attention.38 Globalization (defined as an intensification of the integration of the world-market economy) and the demise of the Soviet Union as an alternative development model led to the supposed triumph of free markets and liberal democracy as a rational, normatively desirable end point in human progress.39 The Washington Consensus fast-tracked macroeconomic liberalization policies, encouraging that such policies go hand in hand with political decentralization.40 After a few years, however, it became clear that market liberalization further entrenched political and economic elites, threatened class-based mass movement organizations, and attempted to eradicate insurrectionist movements that threatened traditional elites.41

It was against this backdrop that reactions against decentralization and ‘democratization’ took place, ushering in the ‘pink tide’ movement in Latin America from the late 1980s to the early 1990s. Although Latin America has been the site of numerous studies on populism since the 1940s, by 1982, Latin American scholar John Wirth declared that ‘populism is dead’.42 Wirth was forced to retract that statement a few years later in subsequent edited volumes when populism was resurrected as ‘neopopulism’ (a populism that relies on neoliberal policies) or when it returned to its ‘classical’ protectionist stance under Hugo Chávez.

South East Asia experienced a similar wave of democratization. By the late 1980s, mass movements dominated by the middle class replaced the old authoritarian regimes one by one. It started with the overthrow of the Marcos regime in the Philippines by the People Power Revolution in 1986.43 In Thailand, by 1992, the Mobile Mob mass protests led to the toppling of General Suchinda and the legendary intervention of King Bhumipol.44 In Indonesia, the Reformasi movement overthrew General Suharto after the economic crisis of 1997, and in Malaysia, Anwar Ibrahim challenged his former superior Mahathir.45

IV. Return to Colonial Order: Necropolitics and Penal Populism

The hope created by these transitions to democracy in Latin America and South East Asia was dashed by the acute political, economic, and social problems found in both regions. Although the ‘pink tide’ or ‘people power’ were driven by popular demands, authoritarian governmentality remained dominant for decades and had long-lasting effects. And, as seen earlier in this chapter, authoritarianism in these regions can be traced to the strategic use of open violence to impose order during the colonial regime. This colonial strategy, defined as necropolitics by Achille Mbembe, entailed using coercion to subjugate local populations since colonial states were unable to govern through consent.46 According to Sarah Salem, this was due to the intrinsically violent nature of the colonial project where force was used ‘to extract natural resources, wage war, and order populations’, together with its inability ‘to spread their normative cultural ideas outside particular classes’.47 Therefore, because the colonial powers relied on coercion, and consent was never prioritised, the legitimacy of the law in the colonies was not as significant as in the colonial metropole. Thus, it was not uncommon for colonial authorities to exert violence outside of the law, or what Mbembe calls a ‘borderless war’.48 Even after the end of the colonial regime, the reliance of local elites on such tactics to maintain order in their newly independent nations, along with their dependence on globalization, weakened the post-colonial capacity to construct an alternative political configuration. Under these conditions, necropolitics continued in the post-colonial state.

In this final section, we will explore the role of police violence in Brazil and the Philippines in terrorising the subaltern to maintain ‘law and order’.49 This section will argue that these two countries exemplify a common violent trend within the regions of Latin America and South East Asia, and generally among countries of the Global South. Police violence in both countries have acquired notoriety because of the intensity they have reached under the populist leaders, Jair Bolsonaro and Rodrigo Duterte. Based on the history discussed earlier in this chapter, it is argued that neither of these leaders are the cause of such violence but merely representations of a new phase of visibility of violence with colonial origins. Such violence, therefore, is not only a result of the colonial legacy but of the modern financial, technical, and political support from world powers, such as the USA and China, interested in the maintenance of the repressive local order. Lastly, this section will explore how while police violence targets the poor in both countries, consequences can be particularly severe for various marginalised identities, such as women, and in the case of Brazil, also racial and ethnic minorities.

A. Brazil: the Emergence of Penal Populism

In November 2018, Jair Bolsonaro was elected after a criminal investigation concerning corruption charges involving three former presidents undermined Brazilian trust in traditional political parties. For fourteen years, Brazil was governed by the leftist party, PT (Workers Party), until 2016 when Dilma Rousseff, the president at that time, was impeached. After her removal from office, her vice president, Michel Temer, took office inheriting a permanent and inescapable crisis. Bolsonaro, a retired military officer, was eventually elected as a reaction to political scandals and the PT’s purported legacy. Moreover, he won popular support due to his inflammatory penal populist rhetoric. Bolsonaro’s victory was not a disruptive event of an otherwise progressive history of Brazil but rather a campaign that successfully drew upon aspects and attributes of a deeply violent and racialised system. To make sense of the emergence of Bolsonaro, and more generally of the police brutality in Brazil, a series of mutually interrelated factors should be explored.

First, state violence in Brazil has always been deeply racist. During the colonial state, Brazil received around four million slaves, four times the number received by the USA.50 Furthermore, it was the last Western country to abolish slavery in 1888.51 In the twentieth century, Brazil defined itself as a ‘racial democracy’, and by doing so, legitimated its inaction on the heavily racially stratified society.52 But, at the turn of the twenty-first century, the state’s policies radically shifted to acknowledging Brazilian racism and implementing affirmative action policies to address the problem.53 These anti-racist policies were developed further during the fourteen years of the PT government.54 Despite this, evidence shows that during these fourteen years, the state’s repression of Black Brazilians increased significantly. Homicide rates for Black Brazilians between 2002 to 2015 grew by 20% to account for over 70% of all homicides in Brazil; imprisonment rates for Black Brazilians nearly tripled during this same period.55

Second, Brazilian racism has been fuelled by extreme social inequality brutally visible in favelas, Brazil’s infamous slums. This extreme social inequality has been a feature of the Brazilian economy since colonial times. Sugar and coffee plantations were based on land concentration and slave labour.56 Throughout the twentieth century, a process of industrialization took place in Brazil which triggered the migration of rural population to the cities. This massive migration led to the creation of favelas.57 The populations of favelas were never included in the formal economy and mostly survived through informal jobs. Furthermore, they suffered from stigmatization and a lack of access to basic public services, such as water and electricity.58 Economic inequality and social marginalization were strongly aggravated by the economic crisis suffered during the 1980s and the neoliberal policies implemented the following decade. The aftermath of the neoliberal consensus led to a permanent economic crisis, ever-growing foreign debt, rising unemployment due to deindustrialization, and soaring inequality.59 The rise of social exclusion was also accompanied by a dramatic upsurge in youth criminality, drug-related offences, and violent crimes.60 The Brazilian state initially responded to this social crisis by adopting tough on crime policies, and later—during the PT government—by combining that punitive approach with some socially inclusionary policies.61 An example of this political strategy is the creation of community police stations within the favelas in the city of Rio de Janeiro. The logic behind the introduction of these police stations was to ensure public order within the community to help them to socially integrate with the rest of society. However, María Clara Dias and Luis Eslava show that this strategy has no emancipatory potential.62 It only aims to secure the state control over areas that have been largely neglected, but such control does not equate with people’s empowerment. Thus, it is not surprising that the prison population in Brazil continued to grow during the PT period showing a clear continuity in the penal policies.63

Racism and the economic model of exclusion are mutually interdependent and have both heavily shaped the role of police in Brazil. The present militarization of police in Brazil continues the role state violence has played during the colonial regime. As Wacquant points out, the level of violence of the state which targets the poor and Black in Brazil follows a ‘tradition of control of the dispossessed by force’.64 It is within this violent tradition that he situates the military dictatorship that ruled Brazil between 1964 and 1985.65 This authoritarian past created a long-lasting legacy in the institutional culture of the Brazilian police. That violent tradition can also be seen in the military operations regularly conducted by police in favelas66 and the emergence of death squads, which are generally formed by either police or former police officers.67 However, death squads, and more generally police brutality in Brazil, are not solely a result of internal forces but also of the training of Latin American police and military forces by the USA.68 Initially, US training was aimed at preparing local forces to fight against communism, then drugs and terrorism, all the while teaching torture and killing methods.69 The US influence also came through the importation of US ‘tough on crime’ and ‘zero tolerance’ policies, which empowered police even further.70 Although top-down in nature, these punitive policies have been legitimised by the ever-rising fear of crime among the local population. This fear has also been fuelled by the media that has constructed a narrative that depicts the inhabitants of favelas as dangerous and crime-inclined71 and blames due process and human rights protections for rising crime rates.72

Therefore, penal populism in Brazil is not the result of Bolsonaro, but, conversely, Bolsonaro’s penal populism is the intensification of the necropolitics that have guided state violence since colonial times. This is not to deny that Bolsonaro represents a dangerous intensification of necropolitical politics that threaten the state’s own legality. Bolsonaro’s endorsement of state violence can be illustrated in the way he used the impeachment hearings of Dilma Rousseff to openly laud the military colonel who tortured her during the military dictatorship.73 His hostility to human rights has already weakened the precarious efforts by civil society to monitor the violent activities of police forces.74 Thus, under Bolsonaro violence and penal populism is the main governmental response to crime.

B. The Philippines: a History of State Violence

The emergence of Rodrigo Duterte in the Philippines has attracted international attention. In a similar vein as Bolsonaro, Duterte incarnates a brutal penal populism defined by his crass politics75 and violent ‘war on drugs’ campaign. His ‘war on drugs’ had resulted by 2018 in the death of 4,729 suspects in anti-drug operations according to the Philippine National Police, with human rights organizations estimating the actual figure to be almost 20,000.76 Although a majority of Filipino people disapprove of extrajudicial killings, Duterte continues to receive high approval ratings.77 The reaction of Filipino society to such levels of violence has perplexed both foreign and local scholars.78 We argue that there is a common necropolitics guiding Bolsonaro and Duterte’s actions that can explain this passivity. Necropolitics become clearer when the conditions under which they emerged are compared. Thus, after having explored the Brazilian context, we now turn to the Philippines to explore three key factors shaping local police violence: a significant part of the population relegated to either work overseas or being heavily exploited in the informal economy, an authoritarian culture established during the Marcos regime, and dominant reactionary moral politics supporting the war on drugs.

Filipino society is heavily divided along the lines of class with extreme levels of poverty.79 The origins of such inequality are the large landholdings developed during the Spanish colonial regime.80 Although the American colonial regime introduced changes in the political institutions, it left untouched the plantation system.81 Furthermore, the Spanish regime introduced a system of political patronage that was not dismantled but, on the contrary, strengthened during the American period.82 Thus, in current times, we can still find a highly impoverished sector of the population, heavily dependent on patronage networks dominated by local elites with access to significant resources from the state. Together with these two sectors, there is a growing middle class, who morally confronts both the traditional local elites and the poorest sectors of society. The origins of this middle class can be traced back to the introduction of a public education system by the American colonial regime.83 While the Spanish colonial regime was heavily racialised,84 race did not evolve the way it did in Brazil. Although race still plays a discriminatory role in certain contexts, its significance has largely been diluted in favour of class and religion. Poorest sectors of the population, labelled the masa, are strongly stigmatised by the elites and the middle class. The pejorative term masa has strong negative connotations that go beyond the lack of economic resources and denotes a fundamentally flawed cultural identity.85 As with the case of Brazil, the rapid industrialization that the Philippines experienced after the Second World War was accompanied by massive migrations from rural populations to the cities, leading to the expansion of slum populations. As a consequence, urban middle-class enclaves that coexist alongside urban slums reinforce sharp boundaries, intensifying the distinction and discrimination of the masa.86 These class tensions have become entrenched and serve as deep fault lines from which the open confrontation between the masa and the middle class regarding Duterte’s war on drugs erupts.

Since colonial times, politics in the Philippines have been openly violent. However, it was Marcos’s authoritarian regime that enabled police violence in post-colonial Philippines. Under Marcos, from 1975 to 1985, an estimated 3,257 people were killed, 35,000 were tortured, and some 70,000 arrested.87 Two important factors should be taken into consideration to make sense of these numbers. First, although the Marcos regime ended in 1986, political violence continued during the democratic years. State violence was directed against political opposition (particularly communist groups) and the Muslim minority but also individuals or groups who threatened the elite’s dominance. Extrajudicial killings have also been common since the transition to democracy in the Philippines.88 Second, extrajudicial killing is not only used by police to maintain social order but also to enrich themselves. Sheila Coronel has argued that the Filipino police force operates in a constant grey zone.89 While there may be different reasons for police to engage in violent and abusive practices (i.e. its institutional culture, lack of training, ease of building cases through torture and forced confessions, and frustration with court delays and corruption) the main reason behind their brutal behaviour is to generate income through bribery and kidnapping.90 Thus, according to Peter Kreuzer, Duterte merely nationalised a police vigilantism that had already been used for ‘social cleansing’ and that had long been taking place in different regions of the country.91 Duterte’s violent campaign is only possible because of this entrenched culture of violence and illegality within the Filipino police that can be traced to the Marcos regime.

Duterte’s war on drugs, therefore, serves as a combination of both the entrenched class warfare between the masa and middle-class sensibilities, as well as the post-colonial adoption of violence to extract wealth and threaten political opponents. These issues are particularly evident in Duterte’s crass and sexist treatment of women. In 2018, in a speech in front of 200 former communist rebels at the presidential palace, Duterte told soldiers to tell female rebels that ‘There’s a new order coming from the mayor, “We will not kill you. We will just shoot you in the vagina”.’92 He went on to say that without their vaginas, women would be ‘useless’.93

According to Veronica Gregorio, ‘the road to presidency of Rodrigo “Digong” Duterte has been particularly challenging for Filipino women and feminist organizations … [and] he has been drawing local and international criticisms for his misogynistic remarks on women which are frequently disguised as jokes’.94 These jokes represent an attack on the precarious state of rights where, while on paper women seem to have made significant strides, in day-to-day life, media, within the judicial system, and now directly from the president, gendered stereotypes and expectations of women are especially strong.95 Furthermore, not only is there evidence that women at the margins are even more vulnerable, such as sex workers being harassed by the police under the guise of the drug war,96 abortion, divorce, sex education, and contraceptives are all still considered illegal or taboo in the country.

The instrumentalisation of police violence by political elites in a context of marked class antagonism has fostered a war on drugs campaign that is clearly directed towards the poor marginalised Filipinos, with those on the margins subject to even more precarity. Thus, beyond just the poor, politically marginalised groups such as women are extremely vulnerable in this context.

V. Conclusion

Although penal populism first emerged in the USA and the United Kingdom, it has now spread throughout the world. However, we should be cautious to define Duterte and Bolsonaro’s populism as mere replicas of the penal populism of the North. ‘Law and order’ in Latin America and South East Asia can be seen as taking on the form of a more polarised ‘chaos and order’ in the South, with depictions of extreme lawlessness being used to justify an unlawful and oppressive institutional order. Additional pressures, such as necropolitics, impose a significantly different rationality from the one guiding penal populism in Northern societies. So, while the political manipulation of fear and the abrupt implementation of policies without a proper debate about its full consequences is a common feature of every penal populism, the vocal encouragement of Duterte and Bolsonaro of police brutality radically normalises the politics of war in everyday life.

Diverse historical and material conditions shape such radical differences between the penal populism emerging in the Global South and the one already consolidated in the Global North. However, colonialism is a common factor shaping those conditions. Of course, these are not merely historical legacies but present sociopolitical processes that are required to maintain an economic system based on dramatic inequalities brought about by neoliberal policies. Jean Comaroff and John Comaroff have argued that the chaotic and violent (dis)organization of post-colonies are a result of the market fundamentalism underpinning brutal neoliberal policies implemented across the world in the last few decades.97 Thus, violence is not an obstacle to economic development in neoliberal terms, but on the contrary, essential in creating and sustaining economic opportunities. Therefore, the level of violence suffered in the post-colony, far from being a by-product of specific cultural traits, is a consequence of this international neoliberal socioeconomic and legal model.
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CHAPTER 35

Educational Materials as a Technology for International Law and Development

Sanya Samtani

I. Introduction1

One of the most widely cited pieces of work on education and development is Psacharopoulos and Woodhall’s Education for Development published for the World Bank in 1985.2 The opening sentence of the book captures the model of development that typifies the approach taken by the World Bank to education: ‘Education, like other forms of investment in human capital, can contribute to economic development and raise the incomes of the poor just as much as investment in physical capital, such as transport, communications, power, or irrigation.’3 This approach that focuses on education solely as a vehicle for broader economic growth,4 has been widely critiqued in the development literature.5 Key among its critics is Amartya Sen, who proposes a model of human development that considers human beings as ends in themselves with the capacity to exercise freedoms (a ‘people centred approach’)6—and not merely means to an economic growth-oriented end. This chapter analyses the tension between these two models of development in the context of education. It does so by focusing on the intersections between two ‘regimes’ of international law, namely copyright and trade law, that largely maps onto the economic growth approach to development, and human rights law, that maps onto the human development approach.

Education is guaranteed by international human rights law, and 186 countries contain a right to education in their constitutions.7 The chapter begins by setting out the extent of the right to education in international human rights law and the obligations that it imposes on states parties. It then considers the case of educational materials, recognised near universally as an integral input to education. In particular, it sets out the role played by educational materials in human development and pedagogy. It then turns to an analysis of how copyright law poses obstacles to accessing educational materials for the most marginalised members of society. It explains that international copyright and trade law inhibit access to educational materials by erecting economic barriers and prioritising the interests of intermediaries (multinational corporations including academic publishers) over users (students/learners) and authors/creators.8 In doing so, the chapter identifies the utilitarian justification for copyright as speaking directly to the economic-growth-oriented approach to development. At this stage, the chapter asks: whose development is copyright law concerned with? And whose development falls outside the dominant paradigm? It identifies permissive exceptions in the copyright system for educational purposes. As an instance of concretising these exceptions, the chapter considers the Marrakesh VIP Treaty, concluded to bind states parties to legislate to ensure that people with visual and print disabilities were not deprived of access to educational and cultural materials. Although this Treaty is groundbreaking in many ways, the chapter points out that it continues to operate within the realm of exceptions to copyright, when considered in isolation.

While international law has been shown to have colonial roots,9 and to be a manifestation of contemporary neoliberalism,10 international human rights law has been used to secure key substantive developmental guarantees11 and can offer important site for resistance,12 within international law’s existing structures.13 In this vein, the chapter goes on to argue that exceptions to copyright provide a site for common states parties to both sets of treaties to harmonise their competing obligations. The chapter then turns to the domestic application of these obligations. It identifies international institutional design as one of the key factors that promote the economic-growth model of development through the prioritisation of trade-based values over the human development model. In particular, the chapter explains that states in the Global South are more likely to experience this conflict as they experience resource constraints. It draws on two states in the Global South: India and South Africa. These examples illustrate the dynamics at play, with South Africa’s author and user-centric copyright reform facing backlash from the USA and powerful private intellectual property (IP) lobby groups and India’s courts taking a clear stand against multinational publishers by placing the emphasis on access to education despite the market. The chapter goes on to discuss how domestic actors have radical potential to shift the emphasis on trade-based values in international law. At the same time, it demonstrates how the international trade system exerts pressure upon domestic actors, severely constraining their policymaking space and under-realising their human rights obligations.

II. The Right to Education in International Human Rights Law

International human rights law recognises the right to education in a number of binding and non-binding instruments.14 The Universal Declaration of Human Rights,15 though not legally binding in itself, has influenced the recognition of the right to education in national constitutions and regional and international instruments.16 Chief among these is the International Covenant on Economic, Social and Cultural Rights (ICESCR). The ICESCR guarantees the right to education for all,17 ‘directed to the full development of the human personality and the sense of its dignity [and] enable all persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups’,18 with specific guarantees in respect of free and equal primary education being compulsory and immediately realisable;19 higher and secondary education being subject to progressive realisation.20

The four dimensions of the international human right to education under the ICESCR are captured by the 4-A framework (availability, accessibility, acceptability, and adaptability),21 set out in the Committee on Economic Social and Cultural Rights (CESCR) General Comment 13 on the Right to Education.22 Cumulatively, this underscores state obligations to ensure that education (including infrastructure enabling education) is made accessible and available to all people and groups without discrimination. Moreover, where the education in question is not mandated to be free, the state bears a duty to make it affordable to all.23 In doing so, the state’s duty extends to ensuring that education is culturally sensitive and responsive to technological and societal changes.24 The Covid-19 pandemic has demonstrated a pressing need for education to be adaptable, given the recent move to online and hybrid forms of tuition.25 Although this chapter focuses on the right to education, it must be noted that the rights in the ICESCR are interrelated, interdependent, and indivisible.26

State obligations under the ICESCR include both territorial and extraterritorial obligations.27 These obligations are of two further types—those that are immediately realisable and those that are progressively realisable.28 States are immediately obliged to take steps towards realising all rights under the ICESCR, to do so without discrimination on prohibited grounds, and in the specific context of education, to fulfil the right to free and compulsory primary education.29 Higher, secondary, and lifelong education are progressively realisable—that is, states are not directly bound to fulfil them in their entirety immediately, in recognition of resource constraints.30 There are certain aspects of progressively realisable obligations that the CESCR has recognised as forming a part of the minimum core obligations that are immediately realisable.31 This includes access to infrastructure required for primary education as well as the adoption and implementation of a national strategy on providing secondary, higher, and fundamental education.32

The CESCR has developed a tripartite typology to further particularise state obligations: that states are obliged to ‘respect, protect and fulfil’ the right to education.33 These categories are not watertight,34 however they are commonly described as follows:35 the duty to respect requires states to refrain from interfering with existing realisation of the right; protect requires states to put in place measures to prevent private actors from interfering with the realisation of the right; and fulfil requires states to take proactive measures to guarantee the right.36 This tripartite typology is a partial shift from the much-critiqued characterisation of obligations as positive or negative.37 In addition to the tripartite framework, the Maastricht Guidelines on Economic, Social and Cultural Rights,38 outline obligations of conduct and result as supplementary ways of granulating states’ obligations in respect of economic, social, and cultural rights.39 Most recently, the Abidjan Principles gave content to the tripartite duties incumbent upon states in respect of private parties involved in the provision of education, emphasising effective regulation of the marketplace as an important tool in realising the right to education.40

The right to education exists in the normative environment of the UN human rights treaty body system. Similar to the Human Rights Committee in respect of the International Covenant on Civil and Political Rights, the CESCR was established to monitor the implementation of the rights under the ICESCR and to exercise quasi-adjudicatory functions.41 States parties are obliged to submit periodic reports detailing their domestic implementation of the human rights guaranteed by the ICESCR. The Committee responds with recommendations and ‘concluding observations’ where necessary. More recently, the Committee has been empowered to receive individual communications against states parties.42 The CESCR may also initiate inquiries into widespread violations of ICESCR rights as well as interstate complaints.43 Much has been written on the non-binding nature of these decisions, recommendations, and concluding observations, as well as states’ refusal to implement them domestically.44 In any event, these bodies work to foster some degree of state accountability in implementing human rights guarantees.45

In recognition of the historical, material, and social disadvantage experienced by marginalised and invisibilised individuals and groups, the right to education has been codified in a range of other international instruments with particular state obligations. They include: the right to transformative education free from racial prejudices and with the purpose of combating racism through the Convention on the Elimination of Racial Discrimination (ICERD) (1969);46 the prohibition on gender discrimination against women and girls in education through the Convention on the Elimination of All Forms of Discrimination against Women (UNCEDAW) (1979);47 the protection of best interests of children in education through the Convention on the Rights of the Child (UNCRC) (1989);48 the rights of migrant workers and their families to access education, through the Convention on the Protection of the Rights of All Migrant Workers (ICMW) (1990);49 and, most recently, the right to ‘inclusive education’ of persons with disabilities, through the Convention on the Rights of Persons with Disabilities (UNCRPD) (2006).50 These international instruments have similar monitoring and complaints mechanisms to ICESCR,51 tailored to each instrument.52 In light of the ongoing fragmentation concern in international norm generation,53 recent literature has attempted to analyse the points of convergence and divergence in the relationship between these various bodies. One critical issue is that of intersectional discrimination where individuals and groups at the axes of several markers of discrimination may benefit from the development of the right on the basis of the approach taken by one treaty body but may be disadvantaged on the basis of the approach taken by another.54

In addition to the treaty body system, the UN General Assembly has appointed a Special Rapporteur on the Right to Education, who is empowered to conduct country visits, hear individual complaints of rights violations, engage in dialogue with stakeholders, and compile annual reports.55 In addition, the United Nations Educational, Scientific and Cultural Organization (UNESCO) also has a complaints mechanism, to redress human rights violations in respect of education among other areas within its competence.56

III. Educational Materials as Integral Inputs to Education: Standard-Setting Instruments

Educational materials are those reading, learning, and teaching materials that are engaged in the process of education. They include published and unpublished text-based as well as audiovisual materials that are required for educational purposes by learners, students, and anyone seeking to make use of such works for educational purposes. These materials may be in the nature of digital or print media in any format. Traditionally, learning materials have included textbooks, journal articles, excerpts from academic and literary works. These materials have also increasingly included audiovisual materials such as films or images. With the rise of information and communication technologies, the nature of educational materials has evolved significantly to include digital media as well.57

Educational materials are an integral part of the right to education under international human rights law, reflected both in the binding treaties discussed above and several non-binding instruments. Educational materials also feature significantly within the development commitments and goals articulated by UNESCO, international financial institutions like the World Bank, and various international declarations made under the auspices of the UN or other international organisations.58 These instruments deal with educational materials in related ways and they are best understood together.

Studies indicate that educational materials directly contribute to a better quality of education, and therefore a better quality of life.59 UNESCO thus recognises that educational materials must be guaranteed to everyone without discrimination as a part of the right to education.60 Second, they affirm that textbooks and learning materials are able to provide crucial information about the world, shape behaviour, and influence attitudes of learners at early stages in their development.61 Third, they note that securing access to these materials would promote equal opportunities in education for learners from marginalised backgrounds. In other words, even if learners do not have access to these ideas elsewhere, the educational system would ensure that they have a starting point through the provision of educational materials.62 The UNESCO Strategy thus adopted three key approaches—policy development, improving quality of textbooks, and increasing availability of textbooks.63 There is a clear recognition of rapidly changing technologies and the corresponding needs that learners have from educational infrastructure.64 Recent developments such as the Covid-19 pandemic, have reinforced the significance of access to educational materials in accessible and adaptable formats.65

Even from the perspective of economically aggregate indices of development, the World Bank has found that the availability of educational materials is one of the inputs that yields the highest relative increase in basic learning outcomes.66 The study found that in developing countries, the availability of textbooks was the factor most consistently correlated to an improvement in academic achievement (measured by test scores, among other factors). Further, public investment in these materials could be a source of significant improvement in the quality of education and academic achievement. Finally, textbook supply was a legitimate investment for the World Bank as it was analogous to the supply of other manufactured products that were also priced by private actors.67 An assessment of increases in test scores as against a series of different educational inputs, including ‘instructional materials’, teacher salaries, and infrastructure, among other things found that, as compared to the other factors, a relative increase in the availability of instructional materials, corresponded directly with the maximum increase in test scores.68

UNESCO’s Constitution recognises four underlying principles of the right to education.69 The first is non-discrimination.70 The UNESCO Convention against Discrimination in Education details the scope and extent of this anti-discrimination principle, and concretises it into a set of rights and duties. In respect of educational materials this means that unequal access to educational materials would be understood as discrimination on the grounds of economic condition, whether directly or indirectly.71 The second principle is equality of opportunity and treatment. UNESCO recognises that in order for educational opportunities to be equally accessible to all, inclusive education systems are key. Inclusive education aims at the removal of ‘barriers limiting the participation and achievement of all learners’. In addition, it must also respect ‘diverse needs, abilities and characteristics’.72 The economic condition of learners as well as the cost of educational materials across the world must be taken into account in determining barriers to access.73

This feeds into the third principle, which is universal access to education. The principle of universal access has been most recently reiterated in the Education 2030 Agenda, as a part of the Sustainable Development Goals.74 The Agenda specifically commits to ‘addressing all forms of exclusion and marginalisation, disparities and inequalities in access, participation and learning outcomes’,75 and affirms a commitment to ensuring the improvement of the quality of education through ‘information and communication technologies (ICTs) [which] must be harnessed to strengthen education systems, knowledge dissemination, information access, quality and effective learning, and more effective service provision’.76 SDG 4 corresponds directly with the right to education as guaranteed by the ICESCR as described in the previous section.77

The final principle in UNESCO’s constitution is solidarity, which entails that resource shortages faced, in particular, by developing countries must not be a cause for the lack of opportunities for quality education. The 2030 Agenda for Sustainable Development is key, as it affirms the principle of collaboration and solidarity in setting and implementing goals and targets.78 One potential application of this principle is to fill out the content of the extraterritorial obligations of states parties to the ICESCR to the extent that they commit ‘to take steps, individually and through international assistance and co-operation, especially economic and technical’.79

IV. Education as the Practice of Freedom: Educational Materials in Human Development and Pedagogy

One of the critiques levelled against the human rights project is that it is too vague to be effective.80 A different critique concerns the universalism of human rights to the extent that it imposes a Global North view upon the Global South.81 An understanding of the relationship between human rights and human capabilities responds squarely to these concerns.82 Human capabilities give localised content to the rights framework as well as analytical clarity to state obligations.83 The literature in both fields cross-pollinates the other, including in relation to education.84

A. The Capabilities Approach

Capabilities are defined as the capacity of a person to determine their own conception of the ‘good life’, and to have the real opportunities or freedoms that enable them to achieve this conception.85 This approach was conceptualised in response to utilitarian economics and theories of distributive justice, which have been concerned with the distribution of the equality of resources, the equality of opportunities, or the equality of outcomes. Equality of capabilities, instead of focusing on mere equality of primary goods, shifts the focus to what these primary goods do to human beings, or what function they serve in human development, and what they enable each person to do and to be.86 In doing so, there is a collective dimension of capabilities in which if every human is able to exercise their agency in enjoying substantive freedoms, society consequently flourishes.

The capabilities approach treats every individual as an end in themselves, rather than simply a means to attaining a higher aggregate level of welfare, measured in the form of growth indices. It seeks to secure equality of substantive freedoms (‘beings and doings’), and in doing so, to create the conditions for individuals to exercise their agency in the manner in which they choose, to eliminate ‘unfreedoms’ and therefore engage in substantive freedoms.87 When capabilities are fully and actively realised, they result in ‘functionings’. These are ‘beings’ and ‘doings’. Examples of ‘beings’ include being well nourished, being sheltered, being educated. Examples of ‘doings’ include travelling, reading, speaking, thinking critically, eating. To analyse how these capabilities can become ‘functionings’, an account of their ‘conversion’ is required.

The process of ‘conversion’ recognises that every individual is differently situated in terms of socio-economic factors. It requires taking into account social inequalities and the impact of structural and historical disadvantage upon individuals and communities in understanding how their capabilities can be substantively realised. In this context, the conversion of the capability to be educated to the functioning of being educated must take into account the vast social and economic inequalities that exist in order to ensure that every individual secures the same level of functioning, being educated.88 This may require different inputs for differently situated individuals and groups.

In terms of precise definition, Nussbaum enumerates ten fundamental entitlements that she regards as central to realising human dignity.89 The non-exhaustive list includes the capability of ‘senses, imagination and thought’ which she describes as being able to think and reason, ‘in a way informed and cultivated by an adequate education’.90 Sen, on the other hand, does not commit to a minimum threshold list of capabilities, leaving it to democratic processes to particularise them contextually. However, he identifies a ‘relatively small number’ of capabilities that are centrally important to well-being and survival. Sen particularly highlights education as one of these basic capabilities, along with health, being nourished, sheltered, and clothed.91

While fulfilling the functioning of being educated leads to the creation of a number of additional capabilities, and maximises spaces for the exercise of substantive freedoms, the converse is also true.92 Not having the capability to be educated leads to significant harms in relation to human development and severely restricts the areas where an individual may exercise their freedoms.93 This circumstance would lead to substantial disadvantage or harm caused to the individual; and, second, a number of capabilities (the capability to critically reason, read, pursue opportunities, etc.) may not exist without the capability to be educated. In other words, education plays the role of the multiplier of existing capabilities as well as disadvantage caused by capability deprivation.94

B. Educational Materials, Capabilities, and Critical Pedagogy

The capabilities approach and critical pedagogical approaches to education demonstrate the particular value of educational materials to the process of education.95 Educational materials have been understood to form the basis for the creation of a community of knowledge and to enable learners to act as agents in constructing and participating in this community; create a sense of belonging and self-worth within learners; enable a democratic pedagogy and indigenous epistemology in relation to teaching, learning, and research, and a critical consciousness within learners.96

For Nussbaum, the capability to be educated includes the cultivation of certain capacities: the capacity for critical thinking; an individual to see oneself as belonging to a community; expansion and utilisation of the narrative imagination.97 Educational materials play a crucial role in developing each of these capacities. First, the capacity for critical thinking includes engaging with the status quo on the basis of reasons, rather than simply deferring to established authority. This capacity, in turn, leads to the promise of democratic citizenship being fulfilled, through reasoned dialogue.98 Educational materials facilitate engagement with intellectual traditions in a number of ways. If the only source of knowledge is the teacher, without additional reading materials, or other sources of knowledge, the risk arises of imposing a particular world view. It becomes easier to propagate a specific viewpoint through existing hierarchies (teacher–student),99 rather than a range of viewpoints which would enable learners to exercise their agency in engaging with different arguments and create the possibility of challenging the teacher’s perspective, exercising freedom of thought, and building a better society.100 Rather as Freire explains, processing, understanding, and critically engaging with information and knowledge is only a part of the process—the rest of the process involves self-reflection and challenging internalised prejudices, as well as reflection upon the state of social and political structures in the world that oppress and marginalise certain groups. Freire terms this ‘critical consciousness’.101 In employing reasons to justify their readings, educational materials cultivate critical reasoning skills. This adds a second element to this capacity—personal transformation. An individual learner may reconsider their own prejudices, thoughts, socialisation, and circumstances based on self-reflection, critical thinking, and empathy, which are capacities that are all enabled by education. Educational materials are key in that they expose learners to other worlds through a number of texts, and invite them to exercise their moral agency in challenging their own world views and imagine a better world.102

Moreover, education cultivates the capacity to see oneself as belonging to a local, national, and, more broadly, world community.103 This extends to the intellectual community of knowledge that learners are automatically a part of through the process of education. This community of ideas and scholarship spans space and time and is manifested and distilled in the form of educational materials, through journal articles, textbooks, academic works, etc. Education imbues learners with a sense of belonging to this community, and further provides common ground on which members of the community of knowledge may interact, engage with ideas, and build on one another’s ideas through scholarship. This is crucial to build an epistemological universe that is deliberately created rather than externally imposed.104 Freire highlights the importance of reading as an act of world building, that empowers learners to name and define the world around them. He explains that:


[t]he actual act of reading literary texts is seen as part of a wider process of human development and growth based on understanding both one’s own experience and the social world. Learning to read must be seen as one aspect of the act of knowing and as a creative act. Reading the world thus precedes reading the word, and writing a new text must be seen as one means of transforming the world.105



In naming the world around them, for learners, reading and processing such information is not passive—it is an active act of interpretation and engagement with ideas, and world-building. If access to ideas is limited, Freire argues, this can lead to the maintenance of a culture of silence where only certain groups have access to such information and thereby the power to define the world and engage in this community of knowledge and scholarship.106 Therefore for a truly local epistemology and decolonial pedagogy, access to educational materials is crucial.

In creating a culture of empathy and cosmopolitanism, engagement with texts across borders is crucial for the communication of ideas, and resisting oppression and domination in all its forms. Student resistance movements in apartheid South Africa, particularly the Biko-led South African Students Organisation, relied on circulating photocopied compilations of extracts from the published works of Frantz Fanon, Aimé Césaire, Léopold Senghor, and other anti-colonial, pan-African, Black consciousness leaders to educate, organise, and rise up against apartheid in the face of aggressive political censorship.107

Finally, education cultivates the capacity to expand and utilise the narrative imagination.108 In doing so, it engages learners as narrative generators who are able to make sense of their own lives and the world that precedes them, as factual knowledge alone is inadequate for interpersonal understanding and understanding the world.109 Educational materials play an important role in this regard as well, as an increased exposure to literature, particularly fiction, from across communities provides learners with an opportunity to empathise and cultivate the capacity of utilising the narrative imagination. The role that educational materials play is deeply transformational and therefore central to development, both individually and collectively.

V. Barriers to Accessing Educational Materials: Copyright

The lack of access to educational materials has been noted by UNESCO as ‘one of the most pressing challenges for education in the 21st century’.110 UNESCO identifies limited resources and the lack of political will as two key barriers to accessing educational materials.111 The scale of the problem is also reflected in the concluding observations made by several UN human rights treaty bodies on country reports submitted to them, including: the Committee on Economic, Social and Cultural Rights noting that educational materials form a part of the indirect costs of education in several states, their unaffordability and consequent unavailability;112 the Committee on the Rights of the Child noting that the indirect costs of educational materials in several states have an exclusionary effect on marginalised groups’ access to education;113 the Committee on the Elimination of Discrimination Against Women noting the lack of access to educational materials that eliminate gender stereotypes, are gender sensitive and do not discriminate against women and girls;114 the Committee on the Rights of Persons with Disabilities noting the pervasive lack of educational materials in accessible formats and languages.115

In a number of states in the Global South, there is little to no state support for the provision of educational materials, and the costs fall upon educational institutions or learners.116 There are various reasons for the high price of textbooks relative to per capita income—in relation to state-funded publishing, these include inefficiencies in production and state monopolies; in relation to private publishers that operate in the market, these include the lack of competition, establishment of private monopolies, the failure of publishers to practise price differentiation based on purchasing power in different states, among others.117 Some of these barriers may be recognised and remedied by law, such as courtroom interventions directing the state to exercise political will to deliver textbooks,118 while others are created by law, where legal regulation itself acts as a barrier,119 such as copyright.

I focus on copyright as it presents a pressing contemporary challenge to democratising participation in knowledge production (which is key to human flourishing and developing capabilities as described in the previous section), and is a live issue in several countries, in the North120 and South.121

Copyright is created by law. It takes the form of an exclusive legal monopoly over the use of works. Since knowledge is not a good that may be excluded or consumed by a single use, copyright law artificially creates exclusivity that makes access to knowledge contingent on the informational market. But why must there be a monopoly over knowledge, which does not grow scarcer with sharing? We are told, in response, that the price placed on access ‘incentivises’ creativity and, in turn, generates more ‘knowledge goods’.122

Applied to educational materials, this would entail that authors are primarily motivated by market logic to write and publish. But this fails to take into account the reality that authors of educational materials are often employed by universities, and have different incentives to publish—career development, publishing for the purpose of knowledge dissemination, developing a body of work, among others.123 The market logic of copyright, rather, suits companies that constitute the creative industry and operate for the purpose of remaining profitable ventures. This includes big publishers. It is common practice for publishers to enter into contracts with authors that require authors to transfer/assign/exclusively licence their copyright to the publisher. The publisher then becomes the copyright holder for economic purposes, while the author retains the moral right for their work to be attributed to them. In relation to books, authors receive a percentage of royalties from the sale of their books, as stipulated in the contract. In the case of journal articles, authors do not receive any payment for contributions, nor do they receive compensation for peer-reviewing submissions. Despite this, journal subscription prices remain high.124

What happens when copyright places a price on access to educational materials? Access becomes restricted to those who can afford to pay for it. In other words, monopoly prices fixed by intermediaries determine who can and cannot access works. This poses a problem for the realisation of the human right to education set out above, which includes access to educational materials for all, irrespective of their socio-economic situation and their purchasing power.

Internationally and domestically, copyright seeks to mitigate the ‘losses’ incurred by its monopoly (the deprivation of access to marginalised groups to whom the market does not cater) in particular by permitting states to legislate exceptions for educational purposes.125 This is evidence of an alternative model of development, in the drafting of the Berne Convention, that took non-economic policy objectives of states seriously.126 The starting point in international copyright law remains that the unauthorised use of copyrighted works is prohibited unless explicitly included within exceptions or limitations in the national law, which must be compatible with international copyright treaties. Although copyright emerged as an exceptional privilege, through this process of international lawmaking, it has become entrenched as the dominant paradigm through which the flow of literary and artistic works is viewed. Other ‘incentives’ to create works are overshadowed by copyright. This masks the reality of the creative process which relies, first and foremost, on access to creative works.

The oldest copyright treaty, the Berne Convention for the Protection of Literary and Artistic Works, defines copyright as the set of exclusive rights that vest in authors for a fixed term in their ‘literary and artistic works’, irrespective of the form that they may take.127 It details the exclusive rights of authors as including the right of reproduction,128 translation and authorisation of translation,129 adaptation and authorisation of adaptation,130 public performance,131 distribution and broadcasting,132 and communication.133 States parties to the Berne Convention (collectively known as the Berne Union) are also free to prescribe additional rights that would protect authors’ moral interests in their works—such as reputational rights (or the right to be identified as the author of the work) and the right to the integrity of their work (the right to prevent distortions of their work).134 Educational materials, ranging from school-level textbooks to the texts specified on university-level reading lists, are, at the very least, comprised of literary and artistic works. Under the Berne Convention, literary and artistic works are automatically under copyright thereby requiring such institutions/individuals to purchase these materials from the market (or otherwise gain authorisation from the copyright holder) to access them. To facilitate access to these works, institutions therefore invest in the creation and maintenance of libraries.135 The existence of university libraries predates the existence of copyright law.136 However the significance of libraries as spaces that facilitate access for those who would otherwise be unable to afford such materials grows even stronger in the era of copyright law, as does the significance of modes of reproduction (photocopying and scanning, for instance) and the internet.

States parties to the Berne Convention are bound to take domestic measures to create copyright at the minimum level specified in the Berne Convention. They are permitted (not bound), to create exceptions to copyright for educational purposes under article 10(2), to the extent that the use is justified by the purpose and compatible with ‘fair practice’.137

The provisions of the Berne Convention have been incorporated into the TRIPS Agreement, giving rise to questions of application and interpretation of the obligations imposed by both treaties.138 The TRIPS Agreement thus becomes relevant to understanding the extent of states parties’ copyright obligations.139 At this stage it is important to note that the TRIPS Agreement is part of the ‘covered agreements’ under the World Trade Organization (WTO). This means that members of the WTO automatically undertake to fulfil the obligations under the TRIPS Agreement by virtue of their membership. It also means that disputes relating to the TRIPS Agreement (and arguably the Berne Convention) are attracted to the WTO Dispute Settlement System, as it exercises exclusive compulsory jurisdiction over the interpretation of the TRIPS Agreement. It is also empowered to authorise sanctions in the event of non-compliance with its rulings. This effectively places the international trade system in a hegemonic position to determine the extent of exceptions to copyright.

The TRIPS Agreement and the free trade negotiations leading up to it,140 have been analysed by political scientists and theorists as a ‘dramatic expansion of the rights of IP owners and a significant instance in the exercise of private power’.141 The TRIPS Agreement mandates states parties to take positive steps towards the enforcement of IP, through civil and criminal procedures,142 based on the rationale that an increase in the protection of IP will promote economic development across the world.143 However, there is no empirical evidence in this regard,144 and widespread resistance to this claim.145 During the negotiation process, resistance was met with the threat of trade sanctions by the USA and other countries of the Global North,146 despite the commitments made in respect of development.147 TRIPS thus typifies the IP maximalist position148—a move towards the expansion of IP’s scope, with the underlying rationale of increasing innovation through economic incentives, in order to safeguard private interests and monopolies.149 This is evident through an analysis of the language used by the TRIPS Agreement—for instance in its general exceptions provision, where the Berne Convention required consideration of the ‘legitimate interests of the author’ as one of the prongs of the test, the TRIPS Agreement replaces author with ‘right holder’ making the shift to explicitly recognising companies’ interests in limiting the scope of exceptions under it.150

Although the TRIPS Agreement does not contain specific provisions relating to educational uses of materials under copyright, it does contain certain ‘flexibilities’.151 These include the objects and purposes of the TRIPS Agreement152 and its general exceptions provision, commonly known as the ‘three-step test’.153 The application of the three-step test to the Berne Convention’s educational exception has been mooted154 and resisted in the literature.155 However, at the time of writing, no international tribunal has considered this issue directly and it remains open. The resistance to a narrow interpretation of the Berne Convention’s exception on educational purposes as well as the TRIPS Agreement’s general exceptions has taken the form of ‘users’ rights’ in the literature.156

Facing pushback by the Global South against IP maximalism,157 in 2007, the World Intellectual Property Organization (WIPO) adopted the Development Agenda.158 The Agenda contains forty-five proposals centred around creating and promoting a ‘fair balance between IP protection and the public interest’,159 and recognising that a ‘one-size-fits-all’ approach is unsustainable and contrary to development.160 It also recognises ‘priorities and the special needs of developing countries, especially [least developed countries]’.161 Although the Development Agenda does not go so far as to use the language of human rights or human capabilities, it does recognise that WIPO is a UN organisation and connects the Agenda to the UN Millennium Development Goals (predecessors to the SDGs).162 However, the Development Agenda has been understood as replicating ‘core–periphery knowledge relations’ with WIPO offices as producers and synthesisers of knowledge, and people living in the Global South as objects of study, and not effecting any real change in the global IP dynamics.163 As a recent study puts it, ‘the approach towards IP in WIPO continues to be dominated by a perspective that pursues acquisition, protection, management and enforcement of IP rights as an end in itself’.164

VI. Tensions between Copyright and Human Rights Obligations: Fragmentation

A tension thus arises in relation to states’ international copyright obligations and their human rights obligations.165 This multiplicity of state obligations is a feature of the fragmented, pluralistic nature of the international legal system.166 States may, in easy cases, fulfil both sets of obligations simply by crafting exceptions to their copyright laws that enable them to meet their human rights obligations without breaching their IP obligations, as they interpret them. This is more likely for states that are better resourced and can afford to pay for access.

In harder cases, however particularly for those states that are resource-constrained and cannot afford to pay for access, states’ enacted exceptions for educational purposes may not automatically fulfil their human rights obligations, subjecting access to educational materials to the marketplace. For those learners who are unable to afford these materials through the marketplace created by copyright, the enactment of the educational exception is not in itself enough to fulfil the state’s obligation to respect, protect, and fulfil the right to education.167

While international IP law and human rights law have developed largely in isolation to one another,168 more recently, these disparate ‘self-contained regimes’169 have begun to recognise the need to speak to one another. The Development Agenda, as discussed, was a step in that direction but did not invoke the language of the international human rights regime. The Marrakesh VIP Treaty, more recently, has done so, and has been hailed as a successful example of ‘bottom-up lawmaking’.170 The Marrakesh VIP Treaty aims to provide accessible reading materials for around 285 million visually impaired or otherwise print-disabled people around the world.171 The lack of access to such materials so far has been characterised as a ‘book famine’, and is particularly striking in developing countries where less than 1% of published books are available in accessible formats.172 The conclusion of the Marrakesh VIP Treaty has provided users with an unprecedented binding legal instrument on mandatory exceptions and limitations, recognising principles of access and accessibility as an explicit object and purpose of the treaty.173 The treaty mandates ratifying states to create exceptions or limitations to their national copyright laws to facilitate the creation174 and sharing175 of accessible formats of books and other materials. This is in contrast with the nature of exceptions and limitations as described above in the Berne Convention and the TRIPS Agreement, which permit member states to introduce exceptions and limitations but do not mandate them to do so.

Importantly, the Marrakesh VIP Treaty specifically recognises persons with visual and print disabilities as human rights bearers. It is the first international copyright treaty to invoke the Universal Declaration of Human Rights—specifically the principles of ‘non-discrimination, equal opportunity, accessibility and full and effective participation and inclusion in society’. Along with these principles, it refers expressly to the UNCRPD in its Preamble, indicating a paradigm shift in the normative framework of copyright law towards treating users’ rights as human rights. The UNCRPD mandates member states to take appropriate steps towards ensuring that IP rights do not act as a barrier to the realisation of the rights of persons with disabilities to access cultural materials.176 The Marrakesh VIP Treaty draws the link between the rights of persons with disabilities and IP, moving away from a dominant focus on economic interests and protecting the market, an explicit object of the TRIPS Agreement. However, the Treaty still locates state obligations within the paradigm of exceptions to copyright.177

Institutionally, in international legal disputes regarding access to educational materials, the architecture of the mechanism in which the dispute is being resolved is crucial.178 Although almost all international institutions apply the Vienna Convention on the Law of Treaties’ (VCLT) customary international law provisions on treaty interpretation,179 their application is conditioned by the following factors. Where and how competing obligations are resolved is dependent on who brings the dispute. Moreover, institutional constraints180 such as constitutive documents, constitutive values, jurisdiction, applicable law, substantive law claims, and, crucially, enforcement mechanisms inevitably condition outcomes. In respect of substantive law, the same factors condition the framing of the dispute.181 For instance, at the WTO, given the mandatory nature of protection of copyright and non-mandatory nature of exceptions, it is likely that the framing of access to educational materials is defensive. A state will have to justify how it meets the test under the Berne Convention, clarify its relationship between the Berne Convention and the TRIPS Agreement, and, if necessary, explain how it meets the three-step test. The jurisdictional requirements of the WTO preclude an all-things-considered inquiry where states’ human rights obligations are considered as legitimate objectives (or applicable law, for that matter).182 The needle on this, however, is slowly shifting towards an increasing push for the WTO to take into account societal objectives (that may map onto human rights) as legitimate limitations to IP protection.183 In any event, given the WTO’s strong enforcement mechanisms, as well as political pressure exerted by mechanisms such as the American Generalized System of Preferences (GSP), it is unlikely that a state against whom a ruling is made will not comply. I explore the implications in respect of GSP Review in South Africa below.

On the other hand, in the UN human rights treaty body system, the inquiry that is likely to take place is substantially different on the basis of the same factors. The dispute would be framed in terms of the right to education, and the state’s non-fulfilment of its obligations under international human rights law in failing to provide access to educational materials. The decision that will be made, on the basis of jurisdictional constraints, will solely consider the extent to which copyright forms a barrier and make recommendations to the state to rectify this. As noted earlier, these decisions are not binding upon states, and as a result states have often refused to implement them.

These regimes thus often fail to identify the tension given their narrow focus, and therefore are not well equipped to resolve it. The common denominator is the state and it therefore becomes important to consider the domestic application of these competing obligations as states cannot but confront this tension. The on-ground application and implementation of these international legal obligations is dependent on several factors—the enforcement mechanisms of various obligations in international law, the network of international treaties that an individual state is party to, the relationship between international and domestic law in that particular state, its domestic constitutional framework, and local priorities. However, as I will go on to explore, trade pressures by the Global North, particularly the USA, continue to condition local policymaking.184

VII. Domestic Law’s Role in Shifting the Needle

What states do domestically is informed, at least in part, by their international obligations.185 However, states are not passive recipients of international law—rather, domestic law and practice itself feeds directly into the interpretation of treaty obligations. The VCLT recognises that the interpretation of international treaty obligations must take place with reference to subsequent practice of states in implementing their obligations domestically.186 This is in addition to the text, surrounding context, and object and purpose of a treaty,187 as well as agreements concluded in connection with the treaty in question188 and other relevant rules of international law.189 Both international human rights law and international IP law leave it open for states to determine their own means of implementing international obligations. Even the TRIPS Agreement has been recently interpreted to enable states to exercise their discretion in limiting IP on the basis of ‘societal objectives’.190 A state, party to the treaties listed above, is thus faced with a range of possible policy choices. The domestic implementation of international law is thus an important site of resistance for the Global South,191 in restoring the place of international human rights law guarantees in response to trade and other economic priorities. In respect of accessing educational materials, the manner in which states choose to implement their international obligations is conditioned by socio-economic parameters, the resources that the state has at its disposal, and the state’s constitutional and statutory commitments in respect of education and copyright as well as the constitutional scheme structuring its relationship with international law.

For example, in India, the Delhi High Court became an important site for these competing obligations to be aired.192 The Delhi University Photocopying case saw some of the biggest multinational publishers in the world suing a small photocopying shop for the infringement of their copyright in photocopying extracts of materials for educational purposes and creating course packs.193 The Court held that in a socio-economically stratified country like India, where the prices of academic books are unaffordable by the vast majority of the population, course packs were essential to education.194 The Court’s approach to understanding the extent of exceptions for educational purposes in the specific Indian context, has resonance for other countries grappling with similar socio-economic inequalities, particularly in the Global South, where photocopying is centrally important to accessing educational materials.195 The Court also notably highlighted that the policy choices of the legislature, in framing the Copyright Act and its subsequent amendments, were sensitive to these conditions.196 Further, in terms of international law, the Court held that states parties ‘have enough leeway [ … ] to enact the copyright law in their municipal jurisdiction concerning use of copyrighted works for purposes of dissemination of knowledge’.197 This decision is a subsidiary source of international law,198 and could potentially constitute evidence of subsequent practice of a state party to the Berne Convention, TRIPS Agreement, and the ICESCR. In this way, domestic judges play an important role in giving content to international law. The Delhi High Court’s decision can be interpreted to have contributed to shifting the needle on the interpretation of the Berne Convention and the TRIPS Agreement, in respect of facilitating access to educational materials,199 irrespective of whether the Court saw itself as an international actor.

On the other hand, the backlash experienced by a state in utilising the Berne Convention’s permissive exceptions to legislate for an author-centric approach to copyright and user-centric approach to copyright exceptions, rather than an industry-centric approach, is evidenced in South Africa’s ongoing copyright reform process.200 After over a decade of back and forth, the Parliament in 2019 passed the Copyright Amendment Bill (B-13 2017),201 which sought to update the apartheid-era Copyright Act, and bring it in line with the South African Constitution’s Bill of Rights. The Copyright Amendment Bill introduces provisions on fair use, exceptions, and limitations for educational purposes, accessible format shifting provisions for people living with disabilities, and provisions that restore control of copyright to authors over intermediaries in respect of unfair contracts.202

However, a coalition of private sector lobby groups for software, film, music, and publishing, the International Intellectual Property Alliance (IIPA), filed a petition with the Office of the US Trade Representative alleging that the Bill sought to undermine effective IP protection and consequently that South Africa’s position as a recipient of elimination of import duties under the GSP programme created by the US government to promote economic development in developing countries should be reviewed.203 If found to have violated this particular criterion of the GSP, there was a looming threat that South Africa would be placed on the Office of the US Trade Representative’s Special 301 Watchlist of countries that do not provide ‘adequate and effective’ protection of IP or fair market access to American IP holders. Being placed on the Special 301 Watchlist empowers the US government to take retaliatory action against South Africa (tariff and non-tariff based); withdraw GSP benefits; impose unilateral trade sanctions if the country is not a member of the WTO; and if the country is a member of the WTO (as South Africa is), initiate dispute settlement proceedings if the USA believes that there has been a violation of the TRIPS Agreement or if there was a benefit that was nullified.204 In effect, the IIPA petition has the possibility of triggering sanctions—whether through unilateral retaliatory action by the USA or through the WTO DSS. The hearing took place in early 2020.205 When the USTR published the report in May 2020, South Africa was not on the Watchlist.206

However, in June 2020, the president of South Africa returned the Bill to Parliament referring, in part, to concerns regarding the Bill’s ‘compliance’ with international IP treaties, some of which South Africa is not yet party to.207 The letter did not acknowledge South Africa’s international human rights obligations nor its constitutional obligations—rather, the letter refers to them as ‘noble objectives’.208 It is apparent from this circumstance that the pervasive international trade system has created an overall impression of an inflexible copyright standard that posits the market as the only source for access.209 This is despite policymaking space (and indeed constitutional imperatives) available in South Africa, as a result of its network of international treaty obligations in respect of the right to education as well as strong domestic Bill of Rights education guarantees.210 It has been observed that the referral letter closely tracks arguments made by the publishers’ lobby,211 and is an instance of a ‘cautious interpretation’ where the president adopts an interpretation of South Africa’s international obligations that are skewed towards reducing ‘friction’ with the trade system. This effectively under-realises not only South Africa’s international obligations, but also domestic constitutional obligations.212

VIII. Conclusion

At the time of writing, it has been over two years since the president’s referral letter. The South African copyright reform process is still ongoing. Due to extensive delays on the Bill, perpetuating the continued exclusion of people living with disabilities from accessing educational and cultural materials, BlindSA initiated a constitutional challenge to the current Copyright Act at the Pretoria High Court in 2021.213 The Court held that the absence of an accessible format shifting provision in the current Act constituted unfair discrimination against people living with visual and print disabilities and violated the right to equality and dignity among other rights in the Bill of Rights.214 It proceeded to read in the draft provision from the Bill to remedy the defect in the interim. The Constitutional Court heard the matter as per standard constitutional procedure in 2022. In a unanimous judgment, the Court confirmed the High Court’s finding of unconstitutionality and provided Parliament with twenty-four months to rectify it.215 In the interim, the Court read in a remedy that would make access a reality for people with visual and print disabilities immediately, without having to wait for regulations. This demonstrates yet again that domestic actors, including civil society, play important roles in constitutional and international meaning-making.

The Delhi University Photocopying case, although widely hailed by civil society as a step in the right direction, has attracted a degree of backlash in a recent Parliamentary Standing Committee report.216 The report presents a maximalist approach to IP,217 and severely constrains the rights-fulfilling potential of the educational exception as interpreted by the Court in the judgment.218 This is evidence once again of the ‘cautious interpretation’ set out in the earlier part of this chapter that prioritises market-based values over the realisation of human rights. It remains to be seen how Parliament responds to these recommendations, but it must be noted that India (and its domestic state actors) remains bound by both its international human rights obligations (including the obligation to respect, protect, and fulfil the right to education) and copyright obligations, as well as its domestic constitutional obligations in respect of the right to education for all without discrimination.219

To conclude, in this chapter, I have mapped the nexus of international law, education, and development. I began by setting out the key role played by education in human development, and how international law regulates education. I analysed the international human rights instruments and the obligations that they impose upon states parties. I then focused specifically on educational materials as a technology for development. In particular, I drew on human development and pedagogical approaches to discuss the key role of educational materials in cultivating the capability to be educated, and in making education the practice of freedom. I then set out the various barriers to accessing educational materials. I focused on barriers created by law—namely, IP (copyright). I set out the key international treaties creating and regulating copyright and the particular market-based model of development that they espouse. In doing so, I demonstrated that there is an overlap in regulation that results in competing obligations incumbent upon common states parties to both sets of treaties. This creates a clash of developmental models, particularly in the Global South—with copyright obligations requiring states to set up a market for the exploitation of works, while international human rights obligations require states to ensure that every person in society has access to educational materials irrespective of their socio-economic status. I then discussed how in resolving this clash, domestic actors play an important role, drawing on illustrations from courts and the legislature in India and all three organs of state in South Africa.
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CHAPTER 36

Behaviour as a Technology of Development

Elise Klein

I. Introduction

Minds and behaviour are key frontiers in the regulation and maintenance of international development and law. There has been, of late, a shift to the more explicit mobilisation of behaviouralism within policy interventions in both the Global North and South, with a focus on augmenting individual subjectivities. A recent study suggested that 69% of countries worldwide now incorporate behavioural approaches in policymaking.1 These interventions aim to encourage preferred behaviours by shaping choices, applying incentives, or by employing punitive measures to enforce and deter behaviours. For example, the World Bank’s 2015 World Development report entitled World Development Report 2015: Mind, Society, and Behaviour outlined pathways to mainstream behavioural approaches as a specific development imperative.2 The targeting of social norms to change behaviour is also used to encourage more acceptable behaviour in the fields of gender-based violence,3 economic development, and compliance with international law.4 Moreover, there has been an increase in measurement tools in order to quantify behavioural change,5 as well as an ongoing interest in child behavioural development.6 The focus on behaviour also intersects with technology and processes of digitisation, which are increasingly used as tools to diagnose and clinically manage mental health problems, and to apply the principles of behavioural economics to produce specific behaviours and mentalities, for example, around spending, positive thinking, and well-being.7

The production of ‘behaviour’ is an example of human technologies—understood as ‘assemblages of diverse forces, instruments, architectural forms, and persons to achieve certain ends, be they education, punishment, production, victory or adjustment … [and] that seek the calculated transformation of human conduct’.8 Behavioural human technologies are often presented uncritically and detached from the wider processes of power and politics more generally,9 which, when coupled with development and international law, other apparatus of power presenting themselves as neutral or even a force for ‘good’, can be a dangerous duo.10 This rendering technical voids considerations of broader relations of power which is an issue because critical development studies scholars have overwhelmingly problematised what they term ‘technical solutions’ and fixes to complex social, economic, and political issues.11 Rendering technical is a term Tania Li, drawing on Nikolas Rose, describes as ‘the domain to be governed as an intelligible field with specifiable limits and particular characteristics … defining boundaries, rendering that within them visible, assembling information about that which is included and devising techniques to mobilise the forces and entities thus revealed’.12 Rendering technical represents development interventions including behavioural interventions, as neutral and a source of inherent good. This can depoliticise and obscure social complexity or even further entrench poverty and injustice by sustaining the structural roots of economic, racial, gender, and global inequality.

The focus of this chapter will be on how behavioural technologies have become a technology of international development and law. This chapter will first reflect on the co-constitutive histories of behavioural technologies with international development. Second, I will examine the contemporary politics of behavioural technologies arising in international development including two emerging areas; the technologies promoted by the World Bank’s World Development report, and the rise of behavioural digital technology. Of particular note are how these behavioural technologies have specific ‘psychopolitics’13 associated with them, including neoliberal subjectivities promoted through individual efficiency, self-regulation, and architectures of ‘free’ choice, the coloniality of knowledge production, and the ongoing depoliticisation of global accumulation by dispossession.

II. Co-constitutive Histories of Behavioural Technologies and International Development and Law

While behaviour technologies are being applied in diverse new ways and contexts within development and international law, the focus on behaviour is not new. A longer and colonial history must be brought to bear upon the analysis of the deep entanglements between international development, international law, and behavioural technologies.14 This is because there is a long and shared colonial history between international law, development, and the manipulation and augmentation of subjectivities. The rise of psy-expertise and the utilisation of psychology and psychiatry as sciences that understand the ‘mind’ was a key aspect of the colonial project. For example, Joseph argues that ‘the rise of the technologies of psychotherapy in Europe were crucial to the success of the colonial enterprise’.15 Colonisation was not just over land and bodies but also included the colonisation of minds, revealing what Nandy called the ‘psychological contours of colonialism’.16 This form of psychic life was dehumanising and objectifying because those subjected to colonisation were either instruments of production for expansion of empire, or subhumans subjected to attempts of erasure.17 Moreover, while psy-expertise and behavioural technologies have largely developed in Europe (and later in North America), their role in the development of a universalising and biologising narrative have origins in European colonialism. These Western disciplines developed through the colonial subjugation and experimentation on the racial ‘other’.18

Further, the rise of the colonial empires and later, both development and institutions of international law have aimed to establish specific behaviours of the subjects of these empires and projects to support the ongoing expansion of Western liberalism and capitalism. In his inaugural presidential speech in 1949, US President Harry Truman set out his blueprint for the West’s post-Second World War modernising mission for the Global South. After the devastating wars of the first half of the twentieth century, international development and law were seen as the tools to deliver modernisation for all of the world. Truman’s vision had two elements to it: the economic and technological advances needed for ‘progress’ met through US-controlled global institutions such as the Bretton Woods organisations, and the development of subjectivities and behaviour whereby people ‘help themselves’. It was the later aspect of his speech which is less recognised but indeed important to modern development’s focus on subjectivities and behaviour as a way to improve people othered by the West.

In the early 1970s, the then World Bank President Robert McNamara changed the focus of the Bank from solely being about economic growth and trickledown economics, to a combination of growth and poverty reduction. Following McNamara’s lead, policymakers further shifted their concern from how broad socio-economic and structural transformations could occur to promote growth, to how underdevelopment could be explained by the imperfections of individuals, markets, and governments.19 Where previously, underdevelopment was about moving people from the traditional to the modern through economic accumulation, the focus on poverty reduction in conjunction with economic accumulation, made the ‘poor’ a group of quantifiable people that could be targeted for improvement.20 Specifically, Sanyal argues that ‘governmentality dispenses with the necessity of theoretically defining the poor; it constitutes him as an empirical category on which the techniques of governance can be applied’.21 Consequently, this shift meant that specific variables in the population such as behaviours could be further targeted for improvement.

A. Neoliberalism and Behavioural Interventions

Individual behaviour has also become an important focus for neoliberal policymaking because of the normative assumption within this logic that individuals exhibit behaviour that embodies the rational, self-sufficient, economic actor termed Homo economicus.22 Here, the individual and her subjectivity are expected to operate in line with market logic where responsible behaviour is defined as not just self-regulation, but as economically efficient and effective.23 What is termed ‘neoliberal subjectivities’ has thus become a way in which the self is known in relation to market logic, where social conditions and complexity such as gender, class, race, and colonialisation are depoliticised through this economisation. Consequently, the acute focus on the individual and the depoliticisation of social life through this hyper economisation, leads to the belief that poverty is due to individuals not being effective and efficient in their choices. The remedy within neoliberal reason is to adjust individual behaviour and the decision-making attributes of the individual, specifically in their ability to be self-sufficient and responsible for themselves, their families, and their communities.24 The state can then take on a disciplining role for any individuals or groups that are unable to be self-sufficient or effective in their agency.

B. Neo-paternalism and Behavioural Interventions

There has been a generalised interpretation of neoliberalism as the obsolescence of the state. However, actual existing neoliberalism includes mass regulation by the state and other actors, specifically regulating for the market, which includes neo-paternal modes of interventions in regulating the behaviours of the population.25 This is particularly important as self-regulation and the Homo economicus subjectivity does not just happen; it requires some effort by the state and other actors to ‘actively propound opportunism at the subjective level’.26

Neo-paternal approaches to behavioural change have drawn heavily on behavioural economics which uses psychological studies to disprove the neoclassical descriptions of individual behaviour as the rational, self-interested, utility maximising, coherent, and stable individual. Differently, behavioural economics drawing on vast bodies of psychological research, finds that individuals have non-standard preferences, beliefs, and behaviours.27 Behavioural economics has become an important provider of the kinds of behavioural expertise needed to intervene and encourage responsible, efficient, and effective subjectivities. One key attribute of behavioural economics is how it does not require direct and continual regulation, instead governing individuals indirectly through addressing ‘interests, utilities, cognition, decisions, choices, actions, consumption, preferences, behaviors and so on’.28 It is this indirect behavioural regulation which is a feature of neo-paternalism.

Richard Thaler and Cass Sunstein, often described as the fathers of behavioural economics, have developed the rationale for intervention to allow neo-paternalism to be consistent with neoliberal ideas of non-state intervention. They insist their ‘libertarian paternalism’ is not an oxymoron, because:


Libertarian paternalists urge that people should be ‘free to choose’. We strive to design policies that maintain or increase freedom of choice. When we use the word libertarian to modify the word paternalism, we simply mean liberty-preserving … Libertarian paternalists want to make it easy for people to go their own way; they do not want to burden those who want to exercise their freedom. The paternalistic aspect lies in the claim that it is legitimate for choice architects to try to influence people’s behaviour in order to make their lives longer, healthier, and better [ … ] we argue for self-conscious efforts by institutions in the private sector and also by government, to steer people’s choices in directions that will improve their lives.29



The ‘nudge’ is one example of this libertarian paternalism. Governments and development actors use the nudge not to ‘enforce’ particular decisions per se, instead opting to make some particular options more attractive and easier to choose from than other options. Sunstein explains ‘nudge’ paternalism where:


Nudges consist of approaches that do not force anyone to do anything and that maintain freedom of choice, but that have the potential to make people healthier, wealthier and happier [ … ] Those who favour nudges recognise the importance of freedom of choice. They respect free markets and private liberty. They allow people to go their own way. At the same time, they emphasise that people may err and that [ … ] most of us could use a little help.30



The nudge is just one of the various human technologies used to change behaviours towards development goals. I outline more of these technologies in the next section.

III. Examples of Behavioural Technologies

Below I examine two different areas of behavioural technologies: the various behavioural technologies promoted by the World Bank in its World Development Report 2015 (WDR), and the use of digital technologies to change behaviours. While these two areas do not cover the complete suite of behavioural approaches found in development, the insights from these examples provoke critical understandings on the use of behavioural technologies more broadly.

A. The World Bank’s WDR

The World Bank’s World Development Report 2015: Mind, Society and Behavior was based on using behavioural expertise to encourage economic development. Underlying this aim is the assumption that augmenting and shaping the social norms of poor people will influence behaviour that will contribute to economic development. The report states, ‘[e]ngineering shifts in social norms is a far from a trivial task. Yet norms can and do change.’31 The WDR promotes liberal paternalism as a way to think about poverty reduction through manipulating or intervening at the level of what it calls ‘habitual agency’, ‘social norms’, and ‘mental models’. The WDR claims that intervening at the level of behaviour can improve developmental domains of poverty reduction, child development, household finance, productivity, and reducing energy consumption. The technologies that the WDR promote are considered in the following sections.

1.Market Existing Social Norms to Shift Behaviour

The report suggests using marketing technologies to help emphasise and effectively sell particular decisions to the citizenry.

2.Use Entertainment and Film

The report encourages the use of the engaging medium of film to provoke and change behaviours. The report discusses an example of a study that attempted to address what the researchers identified as the ‘fatalistic aspirations’ of people in Ethiopia. In this study Ethiopians with low aspirations were offered the opportunity to watch films featuring inspiring fellow Ethiopians. The authors of the report described these documentaries as a way of inspiring and educating people to improve their socio-economic position, ‘by setting goals, making careful choices, persevering, and working hard’.32

3.Use Choice Architecture and Nudges

These are a set of technologies that are designed to encourage individuals unconsciously to favour certain options over others. Choice architecture is defined as influencing ‘decision making by simplifying the presentation of options, by automatically evoking particular associations, or by making one option more salient or easier to choose than the alternatives’.33 Nudges go further, in that they achieve ‘behavior change without actually changing the set of choices. [They do] not forbid, penalise, or reward any particular choices. Instead, [they] point people toward a particular choice by changing the default option, the description, the anchor, or the reference point.’34

4. Use Conditions on Cash Transfers

This refers to the use of conditions on state-assisted payments implying that recipients only receive such payments if they comply with conditions set. For example, making state assistance for poor families, conditional on their children attending school, or getting immunised.

5.Use Social Pressure and Praise to Influence Individual Behaviour

This refers to the use of technologies that aim to influence the behaviour of individuals through the use of group or social network pressure and praise. The focus is on employing social pressure such as shame, for example, when people fail to repay loans or the use of praise, for example, to encourage mothers to breastfeed their babies.

What is concerning with the use of these behavioural technologies in development is the emphasis on the individual to address poverty and underdevelopment. For example, the WDR states that the ‘lack of self-control is a leading explanation for lack of savings, and the absence of default savings plans for most people in developing countries makes the problem worse’.35 By asserting that improvements could be made to help the poor make better decisions, the report assumes that poverty has a particular behavioural element to it. Moreover, by focusing on improving individuals’ choices and decision-making, development can now disregard the structural exploitation and oppression inherent in economic development and relations of power underpinning the development industry more broadly.

B. Behavioural Technologies and Digital Technologies

Of particular interest is the way in which digital technology has been used to further integrate behavioural technologies. Digital technology provides an ease to ‘develop minds’ through the use of phones to nudge behavioural changes in populations, to credit card management regimes that control population spending. For example, the Cashless Debit Card is one behavioural management tool used in Australia where up to 80% of social security payments are quarantined onto the Cashless Debit Card which prevents users from purchasing alcohol/gambling products or withdrawing cash. The broad aims of the Cashless Debit Card policy are behavioural—limiting income to curb and discipline behaviours to improve financial capability, employability, to promoting socially responsible behaviour aiming to reduce the amount of funds available to be spent on alcohol, tobacco, pornographic material, or gambling goods/activities. The Cashless Debit Card is compulsory for all working-age people living in the targeted regions obtaining state benefits. This compulsorily includes people receiving disability, parenting, carers, unemployment, and youth allowance payments. While official government communications state the card is for both Indigenous and non-Indigenous welfare recipients, its trial sites target Indigenous people disproportionately.

Research into the Cashless Debit Card has been contested.36 While the government claims success,37 researchers have found that the broad group of people included in the trials are all treated as if they have issues with alcohol, drugs, or gambling and so need their expenditures controlled. Yet the reality is that most people forced onto the card struggle with poverty compounded by a number of factors, including trying to survive in remote circumstances with chronically precarious employment prospects.38 There are simply not enough jobs for all able-bodied workers. Reducing structural flaws in the economy to a failure in individual behaviour has been harmful for people forced onto the card as it limits cash needed for people to undertake day-to-day activities to help their family’s well-being. These activities include purchasing second-hand goods, paying for transport and food, and the buying of gifts.39 Researchers have also examined other income management programmes which have shown a correlation with negative impacts on children, including a reduction in birth weight and school attendance. The researchers suggest several possible explanations for the reduction of birth weight, including how income management increased stress on mothers, disrupted existing financial arrangements within the household, and created confusion as to how to access funds. Researchers suggested implementation issues as a possible explanation for the reduction in school attendance.40

Digital behavioural technologies are also linked to algorithmic mental health diagnostic practices used in global mental health tools, such as the World Health Organization’s mhGAP-Intervention Guide and associated app.41 WHO’s mhGAP not only detects and diagnoses the most common mental disorders by non‐specialists in particularly low‐ and middle‐income countries, it also seeks to transform user and patient behaviours to deal with distress.42

Further, the links between digital technology, behavioural change, and financialisation are also increasingly highlighted by scholars. Brooks shows how the inclusion of East Kenyan farmers in mobile platforms connects them to financial service providers making them more legible to states and markets.43 In the process, the farmers face the prospect of future incorporation into a globalised agrarian economy driven by transnational data and financial flows, intensifying their vulnerability to climate and market uncertainties.

IV. The Politics of Behavioural Technologies

The use of behavioural technologies in development raises various points of contention: first, the acute individualisation and problematisation of the individual; second, the apparent neutrality and apolitical nature of development; third, the coloniality inherent in knowledge production.

A. Problematising Individual Agency

Behavioural technologies establish a deficiency in the agency of the individual or group whose behaviour needs to change. This is done through identifying individual decision-making as the starting point, then proceeding to explain how individual decision-making is a behavioural trait that needs to be manipulated for better development goals. By asserting that improvements could be made to help the poor make better decisions, these technologies assume that poverty has a particular behavioural element to it. Furthermore, through problematising individual agency, the site of poverty reduction becomes situated in the individual. In his writings, Franz Fanon showed how inequality comes to play on the body, to be made flesh.44 In the case of behavioural technologies in development, socio-economic crises of modernity are reconfigured and rearticulated as a crisis of the individual. Problematising individual agency removes the socio-economic and historical factors that feed into contemporary accumulation by dispossession and inequalities.

Furthermore, through problematising agency, the behavioural interventions foreclose analysis that includes agency as resistance and subversion. This is particularly important, as efficacy and effectiveness in carrying out initiatives firmly rooted in Western neoliberal modernity are often actively resisted.

B. Neutrality of International Development and Law

Behavioural technologies encourage people to make decisions which are assumed to be the decisions people would want to make in the first place. The policymakers base these assumptions on their normative ideas of development and progress. Economic development and the economisation of social life is the prevailing normative ideal of modern development.45 This is highly controversial, as being nudged a particular way may not be the preference of the person if they were made aware of not just the situation but also broader processes of power. Neoliberal rationality is one case in point where neo-paternal interventions seek to regulate choices and decisions towards the market and economic development rather than alternative concerns.46 Often, people subject to behavioural technologies may not be aware they are being targeted, raising questions of free, informed, and prior consent.

In opting to help people make better choices rather than seeing poverty and underdevelopment as a complex and relational economic, social, and political process, the role of behavioural technologies in this process can be depoliticised. This silencing of the production of power in development is problematic because economic development and intervention for improvement more broadly are contested and do not necessarily reduce poverty or inequality. In many cases, economic development has had negative effects on various marginalised populations,47 especially through processes of accumulation by dispossession.48 For these reasons, post-development scholars not only problematise the project of economic improvement through capitalism, but also challenge the overarching grand narratives of Western modernity found in much of development discourse.49

V. Coloniality and the Globalisation of Behaviouralism

Coloniality is an ongoing process of ordering relations that promotes a specific mode of being—one that projects the inferiority of subjectivities not subscribing to the norms of the West.50 Coloniality exists through the globalisation of behavioural technologies by encouraging specific forms of psychic life, in what Hook has called ‘psychic life of colonial power’.51 The globalisation of behavioural technologies means that ever-growing populations are codified through cognitive vocabularies in the quest of ‘improvement’. Individualised and reductionist models that are culturally and historically contingent to the Global North are being applied globally, under the assumption that certain behaviours and ways of being are universally normative and desirable. This is an issue for two reasons. First, there is a difference in how the ‘self’ is conceptualised by people around the world, and much of Western behavioural expertise stems from just one conceptualisation: the liberal Western individual. Second, and regarding methodology, most studies of behavioural expertise do not account for the exploration of epistemological differences. Much of the Western psy-paradigm, including those of ‘cross cultural psychology’ tend to universalise theories from studies and concepts arising from liberal Western research.52 Th ere needs to be a greater criticality for concepts being used outside the epistemological and political environment they were intended.53

Furthermore, exploring alternative psychologies is not just an important epistemological exercise but also important regarding ontology. Considering different ontologies can challenges the conception of being in itself. Western views of the human apart from her surroundings can be questioned, opening up a diversity of possibility regarding world views. This requires going further than just being open to the concept’s relevance at differing degrees depending on ‘culture’.54 It requires examining the meaning of the psychological or self in people’s lives, as well as other relevant concepts, through pluriversal and non-reductive frameworks.55

VI. Conclusion

This chapter has explored some of the developments of behaviour as a technology in international development and law. I have outlined the co-constitutive histories behaviouralism (drawing on psy-expertise) has with the expansion of international development and law through colonisation and the post-war period. Through the post-war period, behaviour as a technology of international development and law has been propelled not only by the focus on poverty reduction but also through neoliberal governmentality. Drawing on various examples of contemporary uses of behavioural technologies, I have highlighted some of their implications including how these technologies render technical relations of power inherent in international development and law. They also have a focus on the individual and their behaviour which obscures structures of oppression such as global capitalism and coloniality. The globalisation and coloniality of behavioural technologies are further complicated with the uptake of digital technology in behavioural development interventions. While digital technology may aim to assist the ease and precision of behavioural technologies in the target population, the use of such technology may also make the target population further vulnerable to implicit and explicit governmentality and coloniality. Finally, as behavioural technologies draw on psy-expertise that stems from specific epistemological and ontological perspectives, there is coloniality associated with the knowledge produced through these technologies.
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CHAPTER 37

New Technologies of International Law and Development

Serena Natile

I. Introduction

Technology plays a key role in development, initially related to ideas of civilisation and modernisation, and increasingly considered an enabler of innovation, inclusion, opportunities, and freedom. New digital technologies in particular are presented as a quick fix for a number of issues associated with ‘underdevelopment’ such as limited infrastructure, a dominant informal sector, and lack of transparency and security, and have become a central tool in the international development project. The diffusion of new technologies has been largely uneven, with richer Western states having disproportionate control over their development, distribution, and regulation. This inequality can be traced back to the establishment of a global network of political and economic control during colonial times and reproduced by the postcolonial legal order, initially as an instrument for the economic integration, liberalisation, and protection of Western states’ and corporations’ interests, and later to create an enabling environment for digital expansion and extraction.

This chapter examines the rise of new technologies in development discourse from the unrealised redistributive demands of the Non-Aligned Movement in the 1970s to the hype that has surrounded new technologies throughout different stages of the international development project since the 1990s. The analysis shows how the uneven expansion of new technologies is strictly linked to power relations in the international legal system, particularly regarding its underpinning rules of selective liberalisation, privatisation, marketisation, deregulation, and the increasing influence of the private sector and corporate philanthropy without corresponding binding accountability frameworks. It discusses how new technologies create the illusion of inclusive progress in line with the dominant development narrative while producing new hidden forms of vulnerability and extraction, reinforcing unequal power relations, and moving attention away from the redistribution narrative.

The term ‘new technologies’ refers to digital technologies in the form of information and communication technology (ICT) and more recently digital platforms, a set of digital services and content that enable value-creating interactions between providers and users. ICT encompasses different communication devices including radio, television, mobile phones, computers, and the Internet, and their delivery systems such as cable, wireless, satellite. In development discourse, mobile phones and the Internet have been particularly influential in shaping the ICT for development (ICT4D) policy and research field, and subfields such as mobiles for development, data for development, digital development, and digital humanitarianism. The chapter links insights from these fields to the analysis and critiques provided by postcolonial and law and development scholarship to contextualise the expansion of new technologies within the power dynamics of international law and development. I argue that such contextualisation is necessary to understand the inequalities embedded in the advancement of new technologies and to highlight the danger of framing them as solutions to development problems without understanding how they are implicated in the unequal distribution of power and wealth supported by the international legal system.

The chapter is divided into four sections. The first discusses postcolonial debates around the distribution of technology, and in particular the requests of countries of the Global South for fair access to technology, providing support to building domestic technological capabilities, and regulating Western-based transnational corporations’ control and use of technology. It explains how richer Western states’ rejection of these requests and the adoption of neoliberal policies in the post-Cold War period paved the way for the unequal distribution and control of new technologies. The second section discusses the adoption of the UN Millennium Development Goals (MDGs) in 2000, and how the refocusing of development policies to include social objectives and ‘local’ development called attention to new technologies, particularly in the form of ICT, as an apparently perfect tool for the realisation of ‘development from below’ and ‘unleashing individual capabilities’. This shift, however, also legitimised the private sector’s greater involvement and power in the funding, designing, and implementation of ICT4D, marginalising the needs and voices of grassroots communities in the governance of new technologies. The third section examines the expansion of ICT to the financial sector which let to digital financial technologies becoming a key development tool following the 2007–8 financial crisis. Digital financial technologies have been embraced as a development policy by international, intergovernmental, and private sector development actors and donors, resulting in the proliferation of new market-based development initiatives that have given rise to a new set of vulnerabilities and risks for those who are the targeted beneficiaries of digital inclusion. These vulnerabilities are further examined in the final section of the chapter, which looks at the replacement of the MDGs with the UN Sustainable Development Goals (SDGs) in 2015 with its focus on the funding and realisation of a variety of digitally enabled products and services to address development goals including food sufficiency, healthcare, education, access to water, sanitation, electricity. The section unveils the other side of the discourse: the increasing power of corporate philanthropy in the creation and marketisation of development interventions involving new forms of value extraction via digital platforms and data.

II. Technology and the Failure of Postcolonial Redistributive Demands

It is difficult to understand the role of new technologies in international law and development without some historical inquiry into the legacy of colonialism and the rules and techniques of the development project. Subjugation during colonialism and the integration of countries of the Global South into the international order on asymmetrical and unjust terms have been extensively discussed by international law scholars.1 Inequality between the rulers and the ruled was the basis of the imperial system maintained by international law in favour of Western economic interests.

The end of colonialism did not lead to the dismantling of an international system that produced inequality between those who define access and those who can only be included passively. The development, ownership, and distribution of technology can be considered an important element of these unequal dynamics, and new digital technologies have been enabled by and are instrumental in the reproduction of the international legal architecture and the development project. In this section I contextualise the rise of new technologies in the history of the postcolonial legal order. In particular, I discuss the role of technology in the unrealised redistributive demands of the Non-Aligned Movement of the 1970s and later in the establishment of the neoliberal order in the 1980s and 1990s. I argue that a consideration of these historical asymmetries of power is necessary to understand the inequalities embedded in the advancement of new technologies.

Technology is a central aspect of the international development project, initially linked to ‘technical assistance’ and later considered an instrument for growth and freedom.2 Technological development, however, depends on resources, regulatory frameworks, and the economic–political ideology underpinning it. Discussions of technology were central in the postcolonial Non-Aligned Movement that started with the first large-scale Asian–African conference, the Bandung Conference,3 in 1955, and in the subsequent campaign for the creation of a New International Economic Order (NIEO) in 1974.4 The NIEO and the associated Charter on the Economic Rights and Duties of States5 argued for the economic reconstruction and redistribution necessary to ensure a decent standard of living for all people in former colonies.6 The NIEO pointed to the unequal economic relationship between Southern and Western countries and emphasised the collective duty of all states to eliminate unfair legal rules, and thus ensure permanent sovereignty over natural resources and the right to freedom from the obligation to pay compensation to foreign companies who had exploited the resources of the Global South under colonialism.7 These demands seeking to redress the inequalities and injustices of the past and use international law to reduce the gap between developed and developing countries were advanced within the UN, more specifically the United National Conference on Trade and Development (UNCTAD), which countries of the Global South considered an equal forum at the time.

Within this framework, newly independent countries of the Global South regarded fair access to technology and support for their domestic technological capabilities key elements for an equitable international legal regime, and negotiated within the UNCTAD the International Code of Conduct for the Transfer of Technology 1980.8 According to the South Commission’s report, new technologies would not only be important for economic reasons but would also be instrumental ‘in meeting the basic needs of peoples of the South, ie in such fields as food, health, pharmaceuticals, housing, and education’.9 The report claimed that it was necessary to go beyond purely commercial considerations and think about the common good.10

With a similar purpose, countries of the Global South within the NIEO also discussed the dominant role of transnational corporations (TNCs) in the use and transfer of technology. The NIEO’s principles required ‘the regulation and supervision of the activities of transnational corporations’ to ensure that they operated based on the sovereignty of the host state,11 and in line with this they tried to draft and implement a binding Code of Conduct for Transnational Enterprises.12 They questioned issues of expropriation and compensation for the technology deployed by TNCs in former colonised countries, and claimed sovereignty over their own national resources, challenging the Western framing of the right of foreign investors to receive compensation as a principle of ‘customary international law’.13

From the point of view of information technology, according to the non-alignment discussions the NIEO would be underpinned by a New International Information Order (NIIO) presented at the Fourth Summit of the Non-Aligned Movement in Algiers in 1973. This was a conceptualisation of the global politics of information aimed at reversing the imbalances of colonialism to support cultural diversity and collective ownership of strategic information resources.14

None of the non-alignment or NIEO measures were adopted however; neither the Code of Conduct for the Transfer of Technology nor the Code of Conduct on Transnational Corporations became binding international law, and the NIIO was not discussed further. Negotiations were blocked and requests rejected by richer Western countries, particularly the USA,15 who considered such measures one-sided and in opposition to their own interests, which would be better protected via bilateral treaties and the General Agreement on Trade and Tariffs (GATT). The NIEO proposals were also considered ‘socialist’ and incompatible with Western liberal values, and were therefore problematic during the Cold War.16 The end of the Cold War signalled what has been defined as the global victory of Western liberal democracy and capitalism over communism.17 Other events such as the 1980 sovereign debt crisis caused by defaults on Western banks’ petrodollar loans to developing countries, and the consequent need for foreign capital from Western corporations also influenced the abandonment of the NIEO requests.18 These dynamics allowed Western countries and Western-based TNCs to exercise powerful influence in international law and development policies, both directly and through international financial institutions such as the International Monetary Fund (IMF) and World Bank (WB) and also aid agencies, NGOs, and the UN itself.

The burial of the NIEO and other non-alignment demands and the global affirmation of market capitalism paved the way for the ‘neoliberal project’,19 and international law was instrumental in accommodating market principles in favour of Western countries and corporations.20 The Washington Consensus, a set of free market economic policy prescriptions for developing countries imposed in the 1990s by the Washington-based IMF and WB and the US Treasury was implemented via conditional development loans and international economic law. It inspired Structural Adjustment Programmes (SAPs): packages of loans to countries of the Global South that were conditional on their adoption of neoliberal measures to liberalise and globalise their economies by lowering barriers to foreign capital, control inflation by reducing government spending, and privatise public services and state-owned industries. Since the 1990s the international economic legal system has facilitated the principles of free trade and investor protection, further reinforced with the adoption of the World Trade Organization (WTO) in 1995, which removed obstacles to international trade, investment, and finance, while protecting Western countries and corporations’ ownership of technology via intellectual property.21

Within this framework, technology transfer has been limited by the adoption of intellectual property laws and richer countries’ and corporations’ lack of obligation to share technology for the common good. The 1990 South Commission Report highlighted that looking at technology within the global trade system, developing countries ‘are almost entirely buyers in the international market for technology’ and ‘lack the information and the negotiating capability to secure fair and equitable terms when importing technology’.22 The intellectual property regime based on Western legal principles has ‘strengthened the position of the technology holders of the North by granting them monopolistic rights in the markets of the South’.23 The report points to the asymmetry of power and differential treatment embedded in free trade as Western countries were allowed to strengthen their ownership and control of technology, ‘distorting free trade in technology while asking in the same forum for a greater liberalisation of trade in goods and services’ to the disadvantage of the Global South.24 Processes of liberalisation, privatisation, and marketisation have also allowed Western TNCs such as telecoms and Internet providers to expand into the Global South by acquiring national companies, in this way controlling and profiting from the global development of new technologies. These processes have defined the ownership, regulation, and distribution of ICT and digital platforms, as discussed in the rest of the chapter.

III. The MDGs and the Rise of ICT for Development

The dismissal of the Non-Aligned Movement’s demands meant that newly independent countries’ hopes of negotiating a fair and just international legal order within the framework of the UN failed. This was exacerbated by the non-implementation of the Declaration on the Right to Development,25 proposed by former colonial countries within the UN in 1986, which reframed some of the NIEO’s ideas on socio-economic justice as ‘human rights’.26 These failures positioned the UN in line with, rather than in opposition to, the neoliberal development project. Soederberg argues that the UN even contributed to ideologically legitimising the neoliberal norms of the world order.27 The abandonment of the NIEO’s proposals also contributed to the separation of binding international economic laws to be adopted and implemented by international economic and financial institutions, such as the WTO, the IMF, and the WB, from human rights and soft-law social objectives to be negotiated within the UN forum.

The role of technology in development mirrors these two different regulatory frameworks, with technology ownership and transfer regulated according to binding international economic law and technology-enabled products and services marketed by corporations as tools for the realisation of soft-law development objectives without any accountability framework. The binding obligations and accountability for corporations envisaged in the NIEO-proposed Code for the regulation of TNCs have become voluntary codes of conduct such as corporate social responsibility, further shaping the uneven distribution of technology control in the international order. In this section I discuss how the adoption of the MDGs has exacerbated this asymmetry. On the one hand the MDGs frame new technologies as tools for ‘development from below’, while on the other they have increased the private sector’s power to define the conditions of access to and benefits of new technologies.

The increase in poverty and inequality resulting from neoliberal SAPs in the late 1990s sparked debate about the need to rethink development beyond economic growth.28 Such discussion, which happened largely within the UN framework, led in 2000 to the MDGs, a set of human development goals supported by scientific targets and indicators to be achieved through global cooperation. The MDGs proclaimed the need for greater attention to the social dimension of development, with a particular focus on poverty reduction.29 This refocusing of development to include social goals found its conceptual premises in Amartya Sen’s theory of development as freedom and the capabilities approach, which claims that development should be evaluated in terms of ‘the “capabilities” of persons to lead the kind of lives they value—and have reason to value’.30 According to this idea, development interventions should focus on providing individuals with basic freedoms in the form of intrinsic capacities, entitlements, and opportunities that make them capable of shaping their own lives.

Although Sen defines freedom as people having the ability to realise their own vision of well-being, development interventions have relied on assumptions about freedom grounded in long-standing Western traditions of liberal thought that focus on the importance of all individuals being free to shape their own lives, determine their own aims, and fulfil their own potential, a vision that is perfectly compatible with the liberal market economic order.31 Digital technologies, particularly in the form of ICT, have become a key tool for the operationalisation of this vision, creating widespread euphoria about ICT’s potential to make a significant impact on both economic and social development, leading to the emergence of the field of ICT4D.

In the 1990s ICT began to spread rapidly but unevenly, and representatives of the international community were concerned that people in the Global South were being left behind. In 1997, just before the adoption of the MDGs, the UN Secretary-General Kofi Annan stated that ‘[c]ommunication and information technology have enormous potential, especially for developing countries, and in furthering sustainable development’.32 In this light, development policies started focusing on reducing the digital divide on the assumption that this would contribute to development.33 In the late 1990s ICT working groups sprang up within the UN, and aid agencies began to commission research investigating the relationship between new information technologies and poverty reduction.34 The IMF, the WB, the Organisation for Economic Co-operation and Development (OECD), and the World Economic Forum (WEF) also provided fora for various agendas related to ICT4D.

With the adoption of the MDGs, ICT has been promoted as having the potential to contribute not just to economic growth but also to poverty reduction and the achievement of social goals. ICT embeds three important aspects of the MDGs framework: a focus on the local, the idea of development from below to enhance individual capabilities, and the potential of the ICT infrastructure to bring together international organisations, governments, donors, local communities, entrepreneurs, NGOs, and the private sector. Although the ICT infrastructure is global, ICT services are promoted as localised consumer technologies that can easily be adapted to social and economic practices and needs, fitting the idea of the ‘local’ as a more fertile context for development35 and the MDGs’ idea of ‘development from below’. This is based on the perception that technology such as mobile phones can be adopted voluntarily by individuals and groups to arrange their daily affairs rather than as a centrally planned development initiative.36

The benefits of ICT4D have been linked to its potential for reducing communication costs in countries whose infrastructure is often inadequate and unreliable, allowing the quick and cheap transfer of information, increasing entrepreneurial and production opportunities, and delivering and improving social services such as education and healthcare through the dissemination of knowledge. Among the many uses of ICT, mobile phones and the Internet have been particularly influential. Mobile phones are the consumer technology that has spread the fastest, its rapid adoption attributed to its low infrastructural requirements that allow it to be used in non-urbanised and remote areas,37 the availability of low-priced handsets, the possibility of sharing or renting phones for a small fee from local informal entrepreneurs, the introduction of low-denomination prepaid credit, and the intuitive and easily transmissible literacy required to use the phones.38 Overall, ICT is seen as operationalising the ‘development as freedom’ narrative by providing people with instruments with which they can realise their own development.

ICT4D also fits into the MDGs framework of partnerships for development (Goal 8) and the involvement of the private sector.39 Just before the adoption of the MDGs the UN committed to the potential role of the private sector in development, with the UN Secretary-General Kofi Annan announcing the Global Compact, a partnership between UN agencies and global businesses, at the WEF. This project, seen as ‘a shift in the attitude of the UN towards the private sector’,40 provided a framework for businesses committed to aligning their operations and strategies with ten ‘universally accepted’ principles in the areas of human rights, labour, the environment, and anti-corruption. It was a soft-law non-binding response to the Code of Conduct on Transnational Enterprises proposed by the NIEO, and was the first initiative involving corporations demonstrating their social legitimacy. In 2003 Kofi Annan also constituted a Commission on the Private Sector and Development within the framework of the UNDP. In its final report the Commission concluded that the private sector could alleviate poverty and contribute to development in various ways, including increasing domestic wealth and employment, for instance by ‘unleashing the capacity of local entrepreneurs’.41 This report was followed in 2006 by the UN’s ‘Growing Inclusive Market Initiative: Business Works for Development and Development Works for Business’,42 which reiterated the importance of the private sector in development.

New technologies have been positioned at the forefront of this discourse on creating new markets ‘at the bottom of the pyramid’,43 marketising ICT-enabled products and services for people living on low incomes and creating new partnerships for development. Various UN fora such as the World Summit on the Information Society in 2003 and the Global Alliance for ICT and Development in 2005 have encouraged public–private partnerships and multistakeholderism in the name of the ‘win–win logic’44 of providing profits for corporations while also contributing to development. However, this approach also applies ‘a technocentric view of development and a neoliberal agenda of privatisation, deregulation and roll-back of the state’,45 which can become problematic without a framework of accountability for the corporations that are the major global ICT providers. This logic has contributed to moving ICT4D into the framework of mutually beneficial partnerships, invalidating Southern states’ postcolonial demand for ‘recognition and redistribution as necessary and constitutive elements of meaningful development’.46 The focus on multistakeholderism with a leading role for the private sector has made Western TNCs increasingly influential in the field of ICT4D.

ICT’s global multistakeholderism contrasts with the way these technologies are presented in development as localised, bottom-up instruments that allow people to realise their own development, as in fact development recipients have no voice in the broader governance of ICT. The presumption of technology’s neutrality is often used to justify exclusion or conditionalities for the inclusion of people and countries outside the institutions defining its arrangements. Following the discontinuation of the Non-Aligned Movement’s demands and the establishment of an international market economy dominated by institutions such as the IMF, the WB, the WTO, and TNCs, the UN represented the development concerns of countries of the Global South but had little power to offer a forum where the voices and concerns of marginalised people could contribute to meaningful transformation. Some of these concerns have been co-opted into mainstream development, and others vocalised by grassroots groups, for instance in the form of community support websites, consumer-led corporate watch fora, and civil society organisations such as the Just Net Coalition, which has formed a network of organisations demanding not only digital inclusion but the transformation of power relations in the digital order.47 These collectives and networks represent what de Sousa Santos calls ‘counter-hegemonic globalisation’ and are often the only form of scrutiny of the power of corporations and the potentially exploitative and extractive practices enabled by the digital infrastructure.48

IV. The 2007–2008 Financial Crisis and the Rise of New Digital Financial Technologies

The previous sections have described how uneven technological development is linked to inequality in power and wealth, enabled by an international legal system that has regulated technology according to doctrines of property, contracts, and the free market, largely in the interests of Western countries and TNCs. The development of new technologies such as ICT has contributed to a more integrated global order in line with the post-Cold War principles of economic liberalisation, privatisation, and marketisation. ICT has provided development tools for the fulfilment of the MDGs agenda, presented as instruments to allow people living in poverty or on a low income to be entrepreneurial and realise their own development. The same people, however, have little power to shape the digital infrastructure, which is mainly governed by partnerships between public and private institutions. The narrative stating that digital technologies are instrumental for development has supported the expansion of the digital infrastructure and the multistakeholderism underpinning it beyond the initial focus on communication and information as tools for improving well-being and economic growth. The expansion of ICT into finance, resulting in the proliferation of for-profit development interventions, actors, and funding mechanisms, has been particularly significant. This expansion, also facilitated by numerous microfinance development initiatives,49 began in the first decade of the millennium and was legitimised in the aftermath of the 2007–8 financial crisis and the ensuing focus on universal financial inclusion as an instrument for financial stability and development.50 In this section I discuss how development partnerships between digital technologies and finance have created new opportunities for exploitation and value extraction in the Global South without a parallel accountability system. These dynamics have been enabled by the international legal system and the development project’s focus on economic and financial integration in the global system.

ICT and access to finance in the form of microcredit and microfinance were two key areas of focus in the MDGs and were considered necessary for the achievement of development goals. Both sectors allowed partnerships with corporations, which donors started to see as a more effective model for delivering and managing development. Initial research on ICT for development, funded by aid agencies, pointed out how ICT, and mobile phones in particular, could be used to transfer value, for instance in the form of prepaid airtime.51 One of the first development experiments bringing ICT and finance together was realised in 2007 in Kenya through M-Pesa (meaning ‘mobile money’), a mobile-phone-enabled money transfer service realised via a public–private partnership between the UK Department for International Development (DFID, now the Foreign, Commonwealth and Development Office) and the UK-based TNC Vodafone, with its local telecom partner Safaricom.52 The M-Pesa service grew rapidly to reach 80% of the Kenyan population, and became an internationally acclaimed model of how ICT, whose infrastructure is more accessible and available than the banking infrastructure, can be used to expand access to financial services for those unserved and under-served by banks, without the need for major investment.

The potential of ICT for financial inclusion was recognised as an international development policy in the universal financial inclusion agenda that followed the 2007–8 financial crisis. In 2009 the G20 leaders adopted a global agenda promoting universal financial inclusion as a policy instrument for stability, growth, and development. As part of this, in 2010 the Financial Inclusion Experts Group adopted the G20’s Principles for Innovative Financial Inclusion, a framework supporting the use of digital technology to reach the financially excluded via mobile phones, banking agents and payment services provided in retail outlets such as grocery stores, pharmacies, kiosks, and petrol stations.53 The rapid growth of M-Pesa was used as evidence of the nexus between digital financial services and development.

M-Pesa enabled people with access to a basic mobile phone (and an identity card) to transfer money to other users or pay for services for a fixed transaction fee, depending on the amount transferred, which was lower than that of banks. The M-Pesa service was easily integrated into everyday socioeconomic practices and transactions, and relied on users’ familiarity with mobile phones and the local telecom company Safaricom, which had a 75% share of the telecoms market.54 From the perspective of local and international institutions, M-Pesa represented a more transparent and secure service than informal finance, and was more accessible and affordable than mainstream finance such as banks, which was considered important in a country where fewer than 20% of people had access to formal finance before 2007.55

While M-Pesa was inspired by the local informal practice of transferring prepaid airtime that followed the spread of mobile phones in sub-Saharan Africa, its institutionalisation as a mobile money transfer service was the result of a partnership between DFID and Vodafone that also involved the UK-based tech consultancy firm Sagentia and collaboration with the Central Bank of Kenya and international regulators.56 The intellectual property rights for M-Pesa have been, until recently, owned by Vodafone Group UK, providing a further source of income in royalties collected by Vodafone.57 Vodafone itself owned 40% of the Kenyan local partner Safaricom, an acquisition that followed the liberalisation and privatisation requirements imposed with the SAPs in the 1990s.58 The rapid growth of M-Pesa made Safaricom the largest and most profitable company in Kenya with a profit of US$765 million in 2021,59 which also provided profit for Vodafone. In 2017 Vodafone passed 35% of its 40% share of Safaricom to Vodacom South African, also a subsidiary of Vodafone Group UK. Similarly, in 2008 the Kenyan government, which initially owned 60% of shares in Safaricom, sold 25% of these to international investors, who also benefit from the growth of M-Pesa. In other words, DFID’s GBP1 million grant to Vodafone to develop a digital financial service for people who had no access to formal finance has created a long-term source of profits in the West, reproducing rather than disrupting the unequal distribution of wealth and the control of technology.

The nexus between digital financial inclusion and development has been contested in the scholarship, which has highlighted how digital finance can create new mechanisms of value extraction in the Global South.60 The partnerships between new technologies and financial institutions attracted funds from donors and private organisations, including financial institutions such as Visa and MasterCard, and gained the support of international institutions such as the IMF, the WB, the WEF, and of the United Nations Impact Capital for Development (UNCDF). It also contributed to the involvement in development of new institutions such as the Alliance for Financial Inclusion (AFI), the Groupe Speciale Mobile Association (GSMA) and the Better than Cash Alliance. The Gates Foundation has been particularly influential in the field, making digital financial inclusion one of its main priorities and investing millions of dollars in developing digital financial services in the Global South.61 The Foundation has also been indirectly involved in shaping the global agenda on financial inclusion by funding institutions leading the debate on the regulation of digital finance in the Global South, such as the AFI and the mobile money programme at GSMA.

The regulatory stakeholderism of digital finance played a key role in its expansion. When M-Pesa was being developed in Kenya in 2005–6 mobile money was unregulated. Vodafone and Safaricom, in consultation with the central Bank of Kenya, decided to keep it outside banking regulations on the grounds that as it is a mobile-phone-based money-transfer service there is no financial intermediation by banks.62 After conducting various risk assessments and audits, the Central Bank of Kenya issued Safaricom with a letter of no objection,63 which represented M-Pesa’s regulatory framework from 2007 until 2014, when the National Payment System Regulations provided mobile money with a formal regulatory framework.64 The decision to allow the system to function without formal regulations legitimised the ‘test and learn’ approach to the regulation of digital financial technologies, justifying it as a way to further development. These grey areas of regulation have allowed the expansion of digital financial technologies across countries, sectors, and platforms. New platforms include cryptocurrencies and blockchain technologies, new forms of lending, credit-based services and the digitalisation of social assistance and welfare programmes.

The international legal framework and the mainstream development narrative have enabled the unregulated expansion of new technologies, contributing to two related dynamics in international law and development: the further proliferation of development agents to include a variety of financial institutions, other businesses with market interests and the philanthropic arm of corporations; and the further fragmentation of accountability for development largely governed by laissez-faire economics. While new technologies have been praised for bringing more opportunities for transparency and efficiency in development, they also act in a law-like manner in the everyday lives of many people, but without offering public scrutiny of their implications. The increasingly popular win–win logic of merging development interventions with market initiatives, and the grey regulation deriving from it, have continued with the UN’s SDGs, which replaced the MDGs in 2015, supposedly refocusing development policy onto long-term social, economic, and environmental sustainability.

V. The SDGs and New Technologies as a Quick Fix for All Development Problems

The SDGs65 reframed the social aims of development around ideas of inclusive and sustainable growth and ‘leaving no one behind’.66 While moving away from the MDGs’ focus on poverty reduction, the SDGs recognise systemic dynamics of inequality (Goal 10) but fail to question the growth model as the key paradigm for development (Goal 8). They lack a binding commitment to redistributive interventions to share the benefits and risks of growth more fairly to achieve sustainable development.67 With the purpose of making growth more inclusive and achieve social goals while ‘unlocking human potential’ (Goal 1), the SDGs continue to promote free market policy with a further layer of interventions focusing on new collaborations with the private sector and its philanthropic arm.

The SDG strategy considers new technologies key ‘enablers’ in this framework as instruments for addressing development problems in countries with limited infrastructure and resources. For instance digital-technology-enabled products and services have been created to contribute to development goals: digital financial services are presented as a way of helping to lift people out of poverty; data-driven apps for agriculture as instruments for increasing production and reducing costs; digital health and telemedicine initiatives as tools for improving access to healthcare; educational platforms as means of facilitating the acquisition of digital and entrepreneurial skills; and various digital platforms have been developed to facilitate access to smart water and sanitation, to produce greener energy, and to provide more transparency and efficiency in government services.68 In this final section I discuss the limits of this logic in terms of both the increasing power of tech corporates’ philanthropy and the vulnerabilities created by digital inclusion.

While the potential development impact of digitally enabled projects depends on a variety of factors including funding, their implementation and the local context, such initiatives have not yet demonstrated a coherent pattern of positive change in the lived experience of people in the Global South. However, such projects have resulted in the further proliferation of development actors, particularly in the private sector, enhancing the multistakeholderism established by the MDGs. SDG 17 refers to the need for global partnerships that bring together the UN system, governments, civil society, the private sector, and other actors to mobilise resources for development.69 Other actors include donors, corporate philanthropists, development experts, and consultants and, in the case of new technologies, start-ups and various digital developers and providers.

These partnerships have become increasingly powerful in the SDGs development agenda with the creation of new financial instruments and business models.70 New forms of public–private or blended finance are promoted as ‘means of scaling up resources necessary to meet the SDGs’ while ‘enhancing returns for private investors’.71 Blended finance involves the use of public finance, including overseas development assistance from richer donor countries, ‘to underwrite and soften the terms of financial packages available to commercial investors, such as through subsidised loans and guarantees, grants for technical assistance and equity investments in private ventures’.72 Corporations can use public and philanthropic funding to develop digitally enabled services that contribute to development goals while also producing profits and social legitimacy for the private sector.73 This win–win logic has been increasingly legitimised in development discourse and has encouraged TNCs and particularly rich entrepreneurs and large tech companies to create new forms of corporate philanthropy, or philanthrocapitalism, beyond the scrutiny of development.74 Examples include philanthropic foundations such as the Gates Foundation already mentioned and the Facebook Foundation, which have accumulated a fortune in tech and aim to use it to make philanthropy more efficient, entrepreneurial, and lucrative by offering the private sector incentives to create technology-enabled products and services for ‘consumers at the bottom of the pyramid’.75

The tech–corporate–philanthropy–development complex has become particularly influential since the introduction of the SDGs and with the proliferation of digital technologies. Corporate philanthropy has framed development problems as business opportunities to be tackled with market solutions.76 According to this view, recipients of development should be seen not as victims but as resilient and creative entrepreneurs and value-conscious consumers, and the products and services offered should be small and affordable, adapted to consumers’ irregular incomes and offering new purchase schemes such as credit to be repaid in small and flexible instalments. Such products and services are often realised in partnership with local businesses for a better understanding of the habits and behaviours of the beneficiaries/consumers, providing a doorway into local markets.77 Digital technologies offer various opportunities for the private sector to tap new markets, marketise informal practices such as renting out mobile phones or selling fractions of voice-time or data, deliver a variety of locally relevant products and services via apps to close information gaps in various sectors, and provide tools to facilitate agricultural and entrepreneurial activities, and platforms for paying for services such as water, healthcare, and electricity in small instalments.

The development of digitally enabled products and services also relies on a particular aspect of new technologies: data. While the use of data has long been encouraged in development as a way of both preventing and responding to humanitarian crises and development interventions,78 over the last couple of decades, in concomitance with the private sector’s increasing involvement in development, it has been used for commercial purposes.79 Partnerships between digital platforms and other public and private sector actors, particularly financial institutions, facilitate data maximisation.80 Data are presented in the development framework as public resources to be ‘unlocked’ and ‘tapped’ for the achievement of development goals,81 rather than as private sources of information circulating within specific contexts and bureaucratic systems,82 leaving room for their instrumentalisation.

Using ‘digital inclusion’ and ‘closing information gaps’ in key development areas such as healthcare, education, commerce allows tech corporations such as Facebook and Google to benefit from networks of development organisations working to enrol new users and acquire data from them with the purpose of establishing new markets and developing long-term profitable assets.83 The development purpose of ‘financial inclusion’ allowed telecom multinational corporations such as Vodafone to establish mobile-money-transfer services in collaboration with financial institutions and regulators in Kenya and to instrumentalise data and partnerships to expand the mobile money market to other developing countries and sectors, with 1.35 billion accounts registered globally in 2021.84

Research has shown how telecom companies providing financial services such as digital payments acquire data assets that enable them to map a variety of financial data in conjunction with communication data.85 Such data can be marketised by developing new products and services or by selling the insights they provide to other financial institutions. Mobile money services, for instance, have allowed telecom companies to create partnerships with banks and other financial institutions to provide low-value, short-term loans for a fee that can be applied for and repaid via the mobile money platform. Loan approval is an automated procedure based on credit-scoring rules, and transaction data are used to determine and regulate the applicant’s creditworthiness, with repayment on time rewarded by allowing a large credit limit, increasing the risk of serial borrowing and over-indebtedness.86

The case of South Africa is emblematic in this regard. Net1, a South African fintech company that delivers digital payments for the country’s expansive cash transfer programme, used citizens’ social protection data to offer private credit, airtime, and electricity deals.87 Recipients of social grants have been targeted for microloans, for which creditors are able to debit social grants directly for repayment. Seen as a model for digital financial inclusion like M-Pesa and mobile money, Net1 has been promoted by the World Bank’s private lending arm, International Finance Corporation (also an investor in Net1), as a model for digitally enabled social protection that encourages financial inclusion.88 A similar digitalisation strategy promoted for other large social welfare schemes such as Bolsa Familia in Brazil gained popularity during the Covid-19 pandemic, when digital payment was promoted as a means of delivering social assistance while minimising physical contact. Countries with a digital financial infrastructure were framed as able to address the pandemic more easily than those without, regardless of how well or badly their health system functioned or their access to vaccines.89 In partnership with digital providers and corporate philanthropy, the IMF, the WB, and donors used the pandemic to push for the closer integration of mobile and digital payment systems with public and private mechanisms for social protection, without considering the possible consequences of digital inclusion.90

Heeks defines the vulnerabilities created by digital inclusion as ‘adverse digital incorporation’ indicating ‘inclusion in a digital system that enables a more-advantaged group to extract disproportionate value from the work or resources of another, less-advantaged group’.91 These vulnerabilities go beyond the ‘digital divide’ or ‘digital inequality’ that have been the focus of development policies based on the narrative that exclusion is one of the major problems of contemporary societies, and inclusion the solution.92 The idea of digital inclusion as a quick fix for all development ills becomes particularly problematic when access to essential social welfare and services is conditional on access to technology and digital inclusion is exploited for private profit. This issue was highlighted by the UN Rapporteur on Extreme Poverty and Human Rights in the 2019 report ‘Digital Welfare States and Human Rights’, which points out how telecoms and tech companies involved in designing and operating digital social protection systems act outside human rights frameworks, obliging more marginalised people to give up their autonomy and dignity, deepening their vulnerability, and exacerbating inequality rather than reducing it through efficiency, predictability, traceability, fraud detection, cost savings, and market value.93 The report suggests that the starting point for regulating these systems should be ‘how welfare budgets could be transformed through technology to ensure a higher standard of living for the vulnerable and disadvantaged’.94

These issues, however, would also require a broader transnational legal change in the approach to social security: the SDGs, like the MDGs, frame key social protection needs such as food, healthcare, education, clean water and sanitation, and decent work as objectives rather than rights, to be realised via partnerships and market interventions. New technologies become a vehicle by which to achieve these objectives, and digital providers become new development actors. However, there is little to hold these actors accountable when they deliver social objectives in ways that increase rather than challenge inequalities, or use development objectives as pretexts for social legitimacy while making profits. The international legal system has provided rules to enable economic integration and liberalisation in favour of Western countries and corporations, with no binding social security framework to ensure a basic standard of protection for all.

The emphasis on inclusion advocated in the SDGs did not consider or address existing asymmetries of power in international economic governance; within this framework neoliberal values of growth, efficiency, profitability, and comparative advantage coexist with an ideology of inclusion.95 While the SDGs target people who are excluded from what should be the benefits of development, there is no parallel interest in setting standards for development providers. Although the private sector and larger corporations have become extremely influential in the agenda for development, they do not have to comply with any accountability mechanism. Corporations tend to follow voluntary codes of conduct such as corporate social responsibility, which can be used not only as a self-regulatory instrument but also as a marketing and branding expedient to attract customers and funding, rather than addressing serious social issues.96

In this way, the idea of sustainability in the SDGs has become detached from reconciling environmental and social concerns with economic development to achieve decent living standards for all on the planet, and has refocused on corporations contributing to development through profitable opportunities. Digital providers are said to lower the costs of public services and development programmes, making them more financially sustainable. However, the same cannot be said for the sustainability of developing countries’ development or their peoples who, become trapped in new forms of global dependency and extraction and have lost their major forum for expressing and negotiating these concerns, the UN, which is now dominated by corporations.97 Western TNCs control and benefit from most of the global digital infrastructure and have the financial incentives and freedom to offer a variety of digitally enabled ‘development solutions’, avoiding scrutiny of their accountability and even gaining social legitimacy.

<www.globalgoals.org/goals/17-partnerships-for-the-goals/>.

VI. Conclusion

This chapter has explored the rise of new technologies in the international development project and it shows how such technologies are both enabled by and enable particular power relations within the international legal system. The analysis began with the fact that colonialism created unequal ownership of technology within the international economic order and asymmetrical power relations between those who control technology and those who can only be given access to it. During the postcolonial period, countries of the Global South’s requests for the fair distribution of technology and for domestic technological capability were dismissed by richer Western states and corporations, which pushed for the regulation of technology within the framework of international economic law based on selective liberalisation of trade and investments and intellectual property protection according to neoliberal rules of privatisation and marketisation. Similarly, the Global South’s demands for regulation of the power of corporations were dismissed and replaced with self-regulatory codes of conduct that allowed corporations to increase their control of technology within the international framework with little or no accountability. Western corporations became key providers of new technologies from ICTs to digital platforms, and of a variety of products and services that have become integrated within the global digital system. At the same time, corporations have become major funders and actors in development via partnerships with the public sector and other private actors, or via their own philanthropic foundations. This dynamic has been particularly relevant in the provisioning of digital technologies for development purposes.

New technologies started gaining traction in development policies in the 1990s, shaped by neoliberal interventions, and later in the MDGs agenda in 2000 and the SDGs in 2015, where they are seen as key tools for economic and social development and inclusion. Digitally enabled development interventions have been acclaimed for advancing the win–win logic of contributing to development while creating profit for the private sector, a logic that has however resulted in new forms of exploitation and extraction via product fees, debt, and the marketisation of data. The idea that technology brings accessibility, transparency, traceability, and security does not consider the power relations defined in the post-Cold War international legal order and reinforced over time, which are now embedded in the governance of digital technologies. The convergence of the development agenda with private sector interests in digital technologies has also resulted in corporations gaining increasing influence within the UN, reducing the space for dissent and grassroots communities’ demands, particularly from the Global South.

The analysis in this chapter highlights three key points for future research. First, while the word ‘new’ in ‘new technologies’ gives the impression of change, digital technologies are embedded in old power relations that can be traced back to colonial times and postcolonial regulatory arrangements and development policies promoted by Western states and TNCs, the IMF, the WB, the WTO, and the UN. The unequal ownership and distribution of technology depends on institutional arrangements that define exclusion as well as the conditions and rules of digital inclusion. Second, digital inclusion creates new vulnerabilities and forms of extraction without providing an accountability framework for digital providers. Third, the private-sector-dominated stakeholderism of digital technology has resulted not only in the proliferation of new market-based development initiatives but also unequal power relations in digital governance, marginalising the voices of grassroots users and moving away from the discussion of digital justice and redistribution. Grassroots voices and redistribution should be the starting point for any meaningful transformation of the role of new technologies in international law and development.
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CHAPTER 38

Measurement as Development

Ruth Buchanan and Caitlin Murphy

I. Introduction

This chapter will argue that the proliferation of quantitative metrics has been an integral aspect of the project of development from the second half of the twentieth century, with profound effects on how development has both been envisioned and enacted.1 Measurement is a social process, with a variety of implications for how we conduct ourselves and how institutions govern populations in the world. Over the past several decades the mechanisms and metrics to measure and rank phenomena in the world have proliferated, and states and international institutions have increasingly turned to ‘governance by numbers’.2 This ‘avalanche of numbers’ has had particular consequences for the field of international development, creating new mechanisms for identifying and tracking a range of development related econo-socio-legal changes. Indeed, as Waisbich advises: ‘international development is a field governed by expertise and by numbers’.3 Various indicators, while held up as mechanisms for promoting greater accountability and transparency on the part of governments, have a range of well-documented ‘side effects’ through which certain dynamics are (re)inscribed, including a reliance on quantitative metrics as proxies for harder-to-measure things like ‘well-being’, a focus on the state as the sole source of transformative policymaking, and a re-entrenchment of North–South inequities, in which states in the South are required to adopt as aspirational modes of governance adapted from the North.4 We argue that the relation between measurement and development must be understood ‘as an always in-process co-production, such that at any given time, it is not possible to ask the question ‘what is development?’ without at the same time asking ‘how is it measured?’.5

Our chapter is in two parts. First, we will set out what we mean by the interconnections between ‘development’ and ‘measurement’. We focus on development as ‘worldmaking’ and on the ways that measuring and comparing become necessary mechanisms by which states are incorporated into the world that is being made. Our account in this section encourages the reader to pay attention to the ‘constitutive’ work of measurement; that is, how it shapes the objects it purports merely to be observing across a variety of sites. For, as will become clear across the chapter, ‘not everything that can be counted counts, and not everything that counts can be counted’.6

In the second half of the chapter, we turn to a close examination of one global process of measurement and comparison and how it came to be arranged in this way: the Global Indicator Framework for the Sustainable Development Goals. To interrogate this process further, our chapter concludes with a brief case study of ‘Worldview’. ‘Worldview’ is a programme in which high-resolution satellite imagery produced by space agencies such as NASA becomes a vehicle for populating the Global Indicator Framework with data, which as we will see becomes a highly pervasive technique of measurement. We read this case as illustrative of the complexities and contradictions of the current moment in which both measurement—often conducted via data points—and development are bigger and more entangled than ever.

II. How Measuring Makes the World: Categorisation, Counting and Comparison

In this section we consider the impact and influence of the proliferation of quantitative measures—goals, targets, indices, and scoreboards—on development law and policy.7 In other words, we are interested in the work that is done by measurement in the field of development, or how measurement indicators function to shape development policy. One way that performance indicators of development produce their effects is by making it possible to produce aggregate or composite data that allows for the comparison of the performance of a country to itself over time, but also, importantly, to the performance of other countries.8 These ‘global performance indicators’ can be defined as ‘regularized public assessments that rate, rank, and categorize state policies, qualities or performance’.9 The conventional account of development indicators is that they produce knowledge about development for the purpose of enhancing both transparency and accountability. Measurement work, in the context of development, describes itself as aspiring to ‘relevance’, ‘reliability’, ‘rigor’, and ‘robustness’.10 Lafortune et al. aptly describe how the integration of quantitative measures into the mainstream of development policy is often understood:


International governance indicators and scoreboards have therefore been increasingly used by investors, aid donors, and structural fund providers to evaluate the stability and transparency of governments and the ease of conducting affairs in different countries.11



This view is also reflected in the statement of the UN Secretary-General that ‘clear and stable numerical targets can help to trigger action and promote new alliances for development’.12 Many studies have sought to demonstrate, in a variety of contexts and across a range of different metrics and measures, that ‘when performance is measured, performance usually improves, especially when it is measured and the results are reported’.13 Indeed, these indicators do often work in this way. That is, there is substantial evidence to suggest that quantitative measures at the international level have the intended effects on domestic policymaking, at least some of the time. However, in addition to the observation that these ‘intended effects’ are often contested, it is well documented that measurement through indicators frequently gives rise to a variety of unintended consequences, which we discuss further below.14

Scholarship on the sociology of knowledge production has revealed that ‘measurement is never an innocent act’ but rather a ‘thoroughly social process’.15 Scholars have productively parsed the ways in which these processes of aggregation and comparison take place.16 Most significantly for our analysis of development related indicators in this chapter, it is important to note that as part of the process ‘categories of people and behaviour are created to enable counting, comparison and ranking to take place, affecting how problems are defined and emerge as worthy of attention’.17 That is, prior categorical judgements—that can be difficult and controversial—are required to determine ‘what “counts” ’.18 As Bhuta, Malito, and Umbach observe ‘measurement implies that a quantum or object exists which can be measured. A social reality that is not already quantified through the prior hermeneutical labour of categorising, defining and counting is not readily measurable.’19 They describe these processes as producing ‘new ontologies of the real’.20 Whatever terminology one uses, what is important to note for our purposes is that measuring—like development and law—is a constitutive activity, insofar as it creates the subjects it purports to be merely observing:


If development indicators are understood in this way—as part of a thickening swarm of technologies of quantified knowledge production and data circulating on a global scale—they present a different sort of challenge to the researcher. In the place of familiar debates over the adequacy and accuracy of data and the selection of appropriate indicators, a different and more salient question emerges: whether and in what ways development indicators function to constitute and maintain the global inequalities that the development project is charged with dismantling.21



Rendering things in the world into categories for the purpose of counting also implies that they are commensurable. Espeland and Sauder, in their work on the sociology of quantification, define commensuration as ‘a process fundamental to measurement that entails turning qualities into quantities that share the same metric’.22 In this way, quantification renders complex phenomena in the world into units that then appear to be comparable. That is, the process of categorising for the purpose of counting implies that the units identified are similar in some relevant ways that makes comparing them meaningful. In the development context, indictors (such as GDP, the Human Development Index (HDI), or the Sustainable Development Goals (SDGs) as discussed in section IV) operate by first simplifying and excluding a great deal of information, and then rendering what remains into quantified units that can be compared across an incredibly diverse array of nations, legal systems, and economies.23

The dramatic expansion of the power of numbers, or ‘measurementality’,24 has led to a greater awareness of the extent to which indicators and rankings embed choices and assumptions that are more political than technical, that facilitate the comparison of phenomena that are radically incomparable, and for these reasons, need to be critically engaged with. In the more recent scholarship on indicators and development, this duality of acknowledging both the influence of measurement and the necessity of critical engagement with particular metrics is a familiar theme:


Any account of indicators in global governance must attempt to capture this emerging cultural reality that encompasses both a constant turn to quantification as necessary—even inevitable—for policy making and decision making in global governance and the fractious and contested nature of any given outcome of quantification.25



Yet, this rendering of complex econo-socio-legal phenomena into ‘things that can be counted’, and, thus, also transformed into ‘comparable units of things’ necessarily entails a sequence of vexed and contested political choices that become subsumed into the metric itself, and therefore not obviously visible or available for consideration or contestation by the end consumers of the data.

It is also, finally, important to address the matter of the resources and personnel involved in these social processes associated with the creation and monitoring of development metrics, or what Merry has described as the ‘infrastructure of measurement’:26 specifically, ‘the material and technological basis of deciding what to count, how to count it, and how to analyse and present the data. It has physical, organisational, and knowledge dimensions.’27 When we consider measurement from this perspective, the unequal distribution of resources, personnel, expertise, and organisations that are involved in counting emerges as a key issue. The highly constrained relevant public infrastructures in many states in the Global South means governments are simply unable to track the growing number of development indicators within the existing distribution of resources.28 In order to gather enough statistical data to populate the measurement metrics of international development institutions, national governments are forced to make difficult decisions to spend resources on the infrastructures needed for counting, rather than other public resources such as education and housing. As well as diverting resources from public spending nationally, an often-proposed solution to this issue—using available international data—both obscures questions of international resource distribution that constrain public budgets in the first place and further consolidates institutional and representational power elsewhere. Domestic autonomy in policymaking is doubly undermined here both by the extraneous pressures to spend money on policies that will have a noticeable effect on metrics that are included in the indicators, as well as on tracking those metrics.

A common solution to this dilemma increasingly debated in recent years has been the turn to ‘big data’: that is, the firehose of information that is generated by publics in (mostly) online spaces—cell/mobile phones, internet shopping, social media, uber rides, wearable health-tracking devices. While the digital data revolution has had profoundly transformative effects still being debated that extend well beyond the scope of our discussion here, we can see some emerging tendencies that are particularly relevant to international law and development. Firstly, most, but not all of the main sources of this type of information are private (but see our example of NASA and Earth Observation data in section V) and they present challenges with accountability, as well as transparency and reliability. Recalling our point above, enhancing the influence of novel data-producing actors further risks undermining the authority of public data collection and knowledge production processes based in the South.29 This is not to say that there are no instances of using indicators differently, because certainly there are struggles towards a more pluralised or counterhegemonic politics of visibility that use forms of measurement to render different forms of knowledge and for a more disruptive purpose.30 Yet collectively, these developments in measurement mechanisms have the effect of enhancing the power and influence of those who design the indicators and produce the data; overwhelmingly institutions and actors in the Global North, at the expense of the holders of local knowledge; decision-making bodies at the local, regional, or national level. We might also speculate that the growing significance of ‘big data’ in the development sphere appears to be part of a larger ‘self-perpetuating’ dynamic in which the turn to quantification seems to engender an ongoing appetite for more and more sources of data from more spheres of social life.

III. What Counts as Development

Quantification operates to create new ways of knowing the world through categorising, aggregating, and comparing. As it evolved through the second half of the twentieth century and into the twenty first, the project of development (re)defined and institutionalised this project. Development—as its forms and projects shift, and as its authority is consolidated and resisted—31 continues to make its world through the practices, reports, and statistics generated by international institutions and multilateral agencies.32 In particular, we would note the work done by the project of development to conceive of states as units that are comparable, and ask along what dimensions these comparisons are drawn. This Handbook has approached development as a project of ‘worldmaking’ largely envisioned by actors (states, international institutions) located in the Global North, and enacted upon subjects (states, communities) located in the Global South.33 As many other chapters in this Handbook have shown, the development project takes as its starting point a deeply unequal and divided post-colonial world in which the legacies of the colonial era are everywhere evident. But it transforms that legacy into a new language of ‘underdevelopment’: those who benefited from exploitative economic relations are redescribed as the benefactors for the ‘underdeveloped’ states. An important point of reference for this sleight of hand is Harry Truman’s inaugural address in 1949, which first labels and then targets the ‘underdeveloped’ world as needing and benefiting from the knowledge and technology of the United States, which at that time, was a powerful economic and political actor at the centre of the post-war world order.34 In that speech, post-colonial states are rendered into (economic) units that can be compared—unfavourably—to the wealthy and powerful US economy of the mid-twentieth century. That is, the US post-war economy was posited as the aspirational ideal, with the emergent metric of comparison at the time the measure of gross national product (GNP), which we will discuss more closely in the following section.

To draw this out more generally, we can observe that the project of development subjects states that have been already categorised as ‘underdeveloped’ to a process of ‘tutelage’ by which they are encouraged to transform their economies in such a way as to bring about greater resemblance to those of ‘developed’ states.35 We could also note the assumption that this comparison is a necessary or good thing for ‘underdeveloped’ economies—or that it is even possible within the existing international economic order.36 This depends of course on the idea (as we found in Truman’s speech) that developing states are on an aspirational trajectory in which they seek to become ‘like’ wealthy states (e.g. the USA).37 In relation to the project of development then, a key part of the ‘work’ (of worldmaking) operates through these two mechanisms of categorisation and commensuration. These mechanisms are central to the claim that the relation between measurement and development is co-constituted, in a way that, as we pointed to above, it is not possible to ask the question ‘what is development?’ without at the same time asking ‘how is it measured?’.38

What should count as development is of course a complex, and deeply contested matter. To the extent that metrics of development are generated by and for international institutions, they may supplant or undermine other ways of assessing whether things have improved for development’s ostensible subjects. If unconstrained by these metrics, such an assessment might involve critiquing the place and work of international institutions themselves. Indeed, there is growing evidence of resistance to the expansion of quantification by some Southern states. Debates over measurement, which might once have been envisioned as dry and technical, have emerged as another fraught site of North/South politics.39 More generally, it can be observed that contestations over measuring development have become one key site in which contestations over the projects of development are played out.

IV. From GDP to the SDGs: Tracing Development’s Contested Metrics

In this section we trace the changing trajectories of development’s contested calculative technologies from GDP to the SDGs. Specifically, the section seeks to understand how it has come about that metrics have come to occupy more and more space within the institutional and discursive apparatus of development. The story of the rise of quantification that we tell here is not one of naturally evolving or sequential technical developments, but rather of the implementation of a series of deliberate political projects that continue to be resisted. Indeed, GNP—the precursor to the now ubiquitous GDP—was created as a proxy for wartime economic output.40 Yet, as we pointed to above, the very idea of a ‘national economy’ in the international sphere is itself political and tied to mid-century US-led projects of dividing space, allocating authority, shaping resource flows, and instantiating development. If the nascent field of contemporary economics used GNP during the Second World War as a way of quantifying economic output; in the post-war era, it came to take on a more fixed meaning and a much more expansive reach than was intended by its creator, prominent economist Simon Kuznets.41 The Truman doctrine married the invention of underdevelopment to the growth story and, crucially, relied on the measurement of GDP to internationalise this comparator. At once, GNP became a way to mark nations differently,42 and to locate the domestic sphere as the object of developmental knowledge production. This form of measurement obscured the role that the international economic order plays in producing inequality.43 As we will see, development metrics today continue to do this.

Metrics of development soon expanded well beyond this single macro-economic measure. Indeed, while the World Bank was initially primarily concerned with loan repayments and creditworthiness, in the 1960s and 1970s the Bank’s reach and approach under then President Robert McNamara expanded significantly. Today, the World Bank seeks to quantify and measure a much broader range of social processes,44 and in this way, has become a significant institution for development knowledge production.45 Amartya Sen’s influential capabilities approach further increased the scope and influence of development metrics beyond GDP, although how much this approach deviates from the primary focus on economic growth is debatable.46 The capabilities approach is also credited with inspiring the work of Mahbub al Haq in creating the widely relied-upon HDI—a statistical composite index which combines measures of life expectancy, education, and per capita income measures.47

The expanding reach of quantification in recent decades has been accompanied by more extensive reliance on an ever-growing number of composite indices, yet these have widely varying statistical and methodological reliability.48 For the Bank’s part, one infamously influential index it produced was the ‘Ease of Doing Business’ one, which used a questionnaire administered to legal professionals and business leaders to ascertain the extent to which a state’s regulatory environment was conducive to the operation of businesses.49 It put significant pressure on states to adopt a foreign-investment-friendly legal environment,50 for which it was widely criticised. The index has now been discontinued due to widespread acceptance of its inaccuracy and bias. Yet there are many other such metrics, including those that seek to measure ‘the rule of law’, ‘transparency’, and even ‘fragile states’.51 Considering even a small subset of the global performance indicators created over the past two decades would be well beyond the scope of this chapter. Rather, and given the importance of the SDGs in relation to contemporary understandings of ‘development’, and the MDGs in understanding how we arrived at this point, we will focus on these for the remainder of the chapter.52

The promise of the Millennium Declaration, and the eight Millennium Development Goals (MDGs), was that ‘it would inaugurate an era of people-centered development policies, guided by a human development framework and respectful of human rights’.53 Through the process of developing concrete targets, the objective of eradicating poverty came to be central to the MDGs at the expense of other aspects of the Declaration.54 As Fukuda-Parr and McNeil highlight:


The MDG framework led to a consensus on ending poverty as the overall aim of development … It was an agenda for social investments that sidelined other priorities … This served the purposes of the donor community, those actors who pursued health and other social investments as a priority, and the neoliberal economic policy agenda of the IMF and World Bank.55



The MDGs themselves were largely continuous with the International Development Goals created by the OECD, the World Bank, the IMF, and the UN.56 They were widely criticised for imposing on poor countries a rigid and limited set of development priorities, largely determined by development bureaucrats located in Geneva and New York. Moreover, the narrow and reductive formulation of several of the indicators led to a number of well-documented ‘unintended consequences’:


MDGs were highly reductionist, articulating a very narrow agenda for development focused on poverty, and poverty interpreted as meeting basic needs. This led not only to increasing attention to neglected priorities but to diverting attention from other important objectives’.57



Fifteen years later, at the conclusion of the MDG process, the UN launched the SDGs, alongside its 2030 Agenda for Sustainable Development.58 The creation of the SDGs has been described as a more inclusive and participatory process than the MDGs,59 as inaugurating a more complex vision of development,60 and as connoting a shift from a framework of ‘international’ development to ‘global’ development—states in the North are now also ranked on the hierarchies of development metrics.61 Indeed, there are seventeen SDGs and 169 targets, with multiple indicators for each target.62 In many ways the SDGs can be seen as the culmination of the tendency of the past several decades towards ever expanding quantitative indicators for development.

We are now in an era where the production of data for development has itself become identified as a desired objective of development. As Fukuda-Parr and McNeil write, ‘the UN 2030 Agenda for Sustainable Development adopted by the UN General Assembly was elaborated after the SDGs were negotiated, and built around the agreed goals, not the other way round’.63 Indeed, the Global Indicator Framework for the SDGs was developed for this purpose by the UN Statistic Commission alongside an Inter-agency and Expert Group comprising international development institutions and national agencies.64 Yet one challenge with so many data points is that there is not nearly that much data: out of 232 indicators 91 are ‘Tier 1’, with internationally accepted reporting processes and regular data from 50% of states, 72 are ‘Tier 2’, with clear processes but without regular data; and 62 are ‘Tier 3’, without either accepted ‘methodology or standards’.65 As MacFeely highlights, ‘as of May 2018, less than half (only 40 per cent) of the SDG indicators can be populated’.66 Comparatively, about 68% of the 21 targets and 60 indicators of the MDGs were able to be populated after fifteen years in operation.67 The SDGs increased the pressure on states to produce data for development which had begun with the MDG process. States were expected to collect or locate data to populate an ambitiously expanded set of indicators. As statistical infrastructure is expensive and generally not well developed in developing states, this encouraged a trend towards alternative sources of data, including from novel or private actors.68

It is not an overstatement to observe that populating the SDG indicator framework comes to stand, in this period, as itself the work of development. The 2021 report on the SDGs, for instance, is highly focused on the availability of commensurable data points, using in its early pages the phrase ‘investing in data to save lives’.69 One example given—the birth of a healthy child—is illustrative of the way that the report gives meaning to such indicators as proxies for substantive claims about the work that development projects do. The report begins by praising the increase in ‘internationally comparable data on the SDGs’—from 115 indicators with data initially in the SDG database to 160 in 2019 and 211 in 2021.70 This matters, according to the report’s account, because ‘advancements in data availability have had a direct impact on people’s lives’.71 More specifically, the report continues, a particular healthy child was born with the help of a midwife in a particular region of Mongolia because ‘data that identified the region as high risk for child mortality’.72 The credit for this child’s life and health is—in part—taken from their family, community, and local health workers, and (re)located to the information production infrastructure of the SDGs. The report further emphasises this line of causation in its account: ‘for every success story like Sugarmaa’s, there are many other stories of deprivation and inequity—the children who are not reached simply because there is no information about them’.73 If we unpack the claims implicit in this report’s framing of the effects of knowledge production more slowly, the report posits the internationally comparable data as the key actor here and renders invisible any work that the international domain might do in creating or reinforcing conditions that contribute to the health or economic inequalities in this child’s community. Local forms of knowledge production and/or practices of care that might have contributed or could contribute to the wellbeing of children in this community are not visible in this account.

We do not seek to draw a straight line between GNP and the nearly 200 data points of the current SDG reports, but rather to offer some context for considering what the consequences of this expanded reliance on quantified measures of development outcomes might be. As Merry writes, ‘such a heavy reliance on quantification ignores the constraints on accurate knowledge resulting from the infrastructure of measurement’.74 As we have already noted, we are currently in a moment where the task of measurement—notably, the production of data—has itself become an objective of development policy, at times supplanting or subsuming other development objectives in the process. In the next section, we turn to a recent and illustrative example of a new process for the production of development data. This example demonstrates some of the more pernicious effects of the ‘big (data) bang’ for how development is envisioned and institutionalised in the twenty-first century, including the possibility that global data can be accessed and produced without the involvement of the state and communities in question, that the data may not be publicly accessible or subject to the same mechanisms for accountability and privacy as state-level official statistics, and that the data may be biased and incomplete.75 We then gesture towards other forms of local development related knowledge that are made less visible as an effect of the turn towards ‘high-level’ data production.

V. ‘Worldview’: Producing Development Imagery from Space

In February 2020, the Intergovernmental Group on Earth Observations (GEO) and its subsidiary body Earth Observation for the Sustainable Development Goals (EO4SDG) formed a collaboration that would launch a year later, the Earth Observation Toolkit for Sustainable Cities and Human Settlements.76 The toolkit is part of a dense institutional infrastructure officially launched by the United Nations Statistical Commission and linked to the unveiling of the Sustainable Development Goals Geospatial Roadmap.77 The toolkit compiles ‘earth observation’ satellite imagery, produced through remote-sensing and heat and light detection technologies, and makes available data sets on housing, urbanisation, and transport with this information.78 Often, images are captured by satellite infrastructure that is part of certain nation states’ space agencies; indeed, NASA has developed a separate division for this purpose.79 NASA describes earth observations’ reliability in capturing information on diverse areas such as ‘the state of the atmosphere, ocean, ecosystems, natural resources, and built infrastructure along with their change over time’.80 As Kuffer et al. put it, earth observation is quite literally a ‘top-down’ technology.81 Indeed, NASA’s Earth Data toolkit is called ‘Worldview’.82

Satellite imagery with links to development institutions has a longer history being utilised to facilitate mineral extraction,83 and in the context of the MDGs, satellite data was seen as helpful in populating the ‘slum’ indicator, particularly as not all states collected information on ‘slums’ as the MDGs defined them.84 Yet for our purposes in this chapter, this mode of capturing, compiling, and publishing data has become an even more widely used avenue for populating the indicator framework for measuring the SDGs. The coalescing phenomena of high-resolution satellite data as ‘earth observation’ technology for SDG metrics is also distinctive and its use is widespread: new ‘earth observation for development’ initiatives proliferate almost as quickly as new data sets.85 This technology produces a particular concentration of the power to frame development imagery and knowledge production. Such a power to ‘frame’ attaches to both novel and familiar development actors: the UN-SPIDER Knowledge Portal from the Office for Outer Space Affairs,86 the POPGRID Data Collaborative,87 and the European Commission’s ‘Global Human Settlement Layer’, which uses language of extraction and data mining suggesting a certain accumulation of benefit for those who design and control earth observation technologies.88 And yet, the benefits of ‘seeing sustainability from space’, as advocates of earth observation technology Andries et al. call it, accrue to those furthest from the locations where development might be imagined to take place, while further diminishing, in our view, the ability to perceive local particularities, needs, or interests.89 In this way, the ‘top-down’ mechanism of high-level visualisation is particularly well suited to the perspective that the SDGs both create and adopt. While continuing to pay attention to the authority engendered by ‘seeing’, as well as the distributive effects of a purportedly smoothed-out ‘view from the sky’,90 we argue that what becomes visible in the operation of earth observation is, rather than redistributive or structural change to the global economic order, the emergent image of a benevolent big data as sharing knowledge and capacity.91

One site where earth observation data has been used influentially to populate the global indicator framework with data is in relation to SDG 11.1, the ‘slum’ indicator.92 In order for earth observation data to be utilised for the purposes of measuring informal settlements, its claim to accurately capture information about the state of dwellings must be seen as credible. For instance, Kuffer et al. write that ‘differences in socio-economic conditions can be mapped and related with specific person per floor area ratios’,93 and that earth observation remote-sensing data published in 2015 reveals that 200,000 more people live in settlements in Dharavi than Indian authorities report through census data.94 As we can see in this example, proponents posit earth observation as a more accurate correction to national statistics offices and local data gathering, with space agencies in the Global North as the locus of knowledge about informal housing in the Global South. There are good reasons to question this assumption, however. Earth observation’s accuracy is not absolute—the images it produces are, like indicators, based on physical proxies that have been selected. Earth observation technologies are often developed in the North, and therefore their capacity to register information is based on construction materials, textures, and features of buildings common to the states such as the USA.95

Returning to the reference to a ‘top-down’ technology is salient because, beyond the implications for development knowledge production, the circulation of images carries material consequences. In the context of informal housing, such images carry the serious risk of contributing to eviction if they reveal patterns of habitation beyond formalised rules.96 A common response to acknowledging the dangers of publishing data gathered with no input from those people represented is to propose Artificial Intelligence’s ‘deep learning’ potential.97 Leaving aside questions of algorithmic capacity for judgements about the political ramifications of earth observation for those who live with the consequences of being mapped in this way, rendering such questions further into domains of technicality leaves many questions unaddressed.

Troubling the far-removed account produced by satellite imagery reveals how earth observation renders what it captures—often informal housing—in a very particular way. Earth observation is centrally concerned with the accuracy of fact production,98 and does not register distinct modes of inhabiting space or making it meaningful. In contrast, Cirolia, Ngwenya, Christianson, and Scheba examine occupying space as a form of city-making, highlighting that repurposing a previously institutional structure can resignify it with new political potential.99 The authors use participatory photography to document and explore the meaning-made by inhabitants ‘retrofitting’ a Cape Town hospital.100 ‘Bottom-up’ modes of inhabiting urban space, the authors highlight, are ‘more than survivalist strategies’ but also entail ‘care and meaning-making’.101 Such a framing of informal housing is invisible to the viewer from space. It is a perspective that takes seriously resistance to histories and practices of colonial, capitalist, and racialised ordering that have produced inequality in access to housing and urban space. The SDGs, concerned with comparing data points and eliminating uncertainty in institutional knowledge, cannot possibly map the dense web of existing contested and heterogeneous practices of inhabiting urban space.102 And if we imagine seeing this urban space as an input to a data set for the Earth Observation Toolkit, layers of complex social interaction in a particular time and space would be obscured, as earth observation data would only register the external structure of a hospital. Taking earth observation techniques for granted precludes a more fundamental reckoning about the objectives, position, authority, and methods of earth observation as a mechanism for making certain places ‘visible’ and comparable for the purposes of measuring and assessing global development. This technique of measurement exemplifies how interlinked the material impacts of development projects are to the ways of framing development knowledge production. Beyond this, it gestures towards what is at stake in the use of these widespread and purportedly technical modes of measuring development: who has authority, whose knowledge counts, and who lives with the consequences and bears the cost of these novel measurement technologies.

VI. Conclusion

We have argued in this chapter that practices of categorisation, making commensurable, counting, and comparison form a critical part of the ‘worldmaking’ work of development. We have sought to identify and illuminate the constitutive work that is done by measurement in the field of development, that is, how measurement indicators function to shape international law and development. In turn, we have noted that development makes the world through a shifting and evolving set of practices, reports, and statistics generated and disseminated by multilateral institutions, generally located in the North. An important aspect of this is the way the development project, largely through the collection of an expanding set of statistical indicators beginning with GDP, renders developing states into interchangeable units for the purpose of comparison along a predetermined, global set of metrics. The most ambitious, and also the least realised of these development metrics, as we have noted, are the SDGs. The expanded ambition of the SDG indicator framework, and its reduced capacity to inform policy given the large amount of data that is not yet available, or ‘missing’, has led to an increased emphasis on the production of data to populate the framework, and thus, the focus on increasing data collection and measurement as an objective in itself; measurement as development.

We have also suggested that measurement can be seen as a key site where recent trends in development are produced and borne out; for instance, where new technical capacities purportedly resolve, while actually continuing to obscure, the persistent inequality of the international legal order. During what Bhuta et al. have described as our contemporary ‘era of quantitative enthusiasm’,103 measurement has created a number of pernicious effects across disparate areas of social life that are ostensibly being merely recorded. By examining the prior political choices involved in and obscured by measurement techniques from GDP to the SDGs, these effects emerge as including a reinscription of both North–South inequality and contestation over measurement as a form of resisting development, as well as an emergent trend where obtaining data—increasingly from private actors—becomes a ‘proxy’ for development policy.

We have observed that the expansion and implementation of indicator frameworks such as the SDGs has increasingly consolidated the power to ‘see’ and ‘know’ away from states and communities in the Global South. In our illustrative example, the case of ‘earth observation’ technology, we have noted that the use of high-resolution satellite images to generate data has led to claims that these institutions are ‘seeing sustainability from space’. In the face of these trends, we have also noted in passing the existence of alternative metrics and ways of ‘knowing otherwise’ that are resistant to the extreme ‘top down’ perspective represented by the ‘Worldview’ project. However, what ‘Worldview’ calls to our attention is that the authority to determine what counts as development, what the editors of this volume identify as its worldmaking power, continues to be consolidated in the agencies and institutions that produce the data for development.
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Part V

Alternative Futures


CHAPTER 39

From Poverty and Development to People’s International Law

Ugo Mattei and Margot E. Salomon

Poverty is the direct consequence of property accumulation masked by the rhetoric of growth, development, and shared prosperity.1 International law has played a decisive role in the design of this schema, as a powerful engine for the transformation of commons into capital. The expropriation of commons in favour of capital has ignored the causality between the wealth of the few and the poverty of the many, as well as the delusion of infinite growth on a finite planet. After creating these disorders, addressing them is organised around further financialisation, marketisation, and property-led wealth generation; an infrastructure supported by international law.

This chapter contends that the poor will never recover under international law because international law’s very purpose is to have the few dominate the many. With this work, we present a bottom-up alternative, the only direction from which a solution can arise. In section I we provide a brief history of the transformation from nomadic to settled agricultural conditions, the period in which not having things became synonymous with being poor. We account for the institutionalisation of accumulation, followed by the amplification of wealth disparity under capitalism, and the replacement of commons institutions with individual systems over centuries, as well as around the globe, by imperial and colonial powers. In section II we situate and undress international law, exposing it as a depoliticised technology that has served as a powerful transnational vehicle to globalise exploitive practices of humans and commons. We posit that nothing less than a critique of the phenomenology of international law and its substitution with a commons-based approach to institutions, so that capital yields to use-value and the oligarchy is tamed by the people, are necessary to alleviate poverty and instantiate development anew. In section III we examine international law’s role in the creation of capitalist-induced poverty and underdevelopment and in their perpetuation, latterly presenting policies that generate poverty and inequality as the only cure. In section IV we unpack the commons alternative, a turning away from the logic of domination and consumption, and a repatriation of the law to sovereign communities and the conditions under which a new and legitimate people’s international law can emerge.

I. From Being to Having

Humans evolved as ‘naked apes’, highly complex organisms with unique levels of intellectual sophistication but very limited physical resources.2 This material state of affairs made it impossible to survive without cooperation. Being naked required housing and heating technologies such as clothing and fireplaces; being relatively weak and slow made it hard for humans to access the needed proteins offered by nature such as game or fish. These basic conditions rendered humans highly dependent on each other for extended periods of their lives.

Late in their evolutionary history, roughly ten to twelve thousand years ago, humans developed agricultural technologies that allowed them to settle down and largely abandon the nomadic proclivities of hunting/gathering. This technological/economic transformation provides the context for understanding the essence of poverty, and how the societal differentiation between rich and poor is transcultural.

The transformation from a nomadic to settled way of life yielded a radical shift of emphasis from conditions of being to conditions of having. Although such a cultural transformation was partially anticipated with the mastery of animal domestication (where the rich man owns cattle), it was agriculture that transformed having—a physical attachment to material objects—from burden to benefit. In nomadic conditions accumulation of heavy items is a disadvantage. How much you have or do not have falls short of being a sign of distinction, so that society cannot be organised into a class structure distinguishing haves from have-nots. Social distinction was then a matter of being (fast, strong, spiritual, wise, etc.), not of having: the very concepts of rich and poor blur in this setting.

The shift from a nomadic society to a sedentary one fundamentally changed conditions.3 Slowly, but progressively, with impressive social variations but also with strong fundamental analogies, institutions of power centralisation emerged such as government and land ownership. The rich man controlled the means of production, such as land and heavy agricultural tools. Alternatively, if he was not a landowner, the rich man mastered certain skills indispensable to other rich men’s social organisation. (Scribes became rich and powerful in ancient Egypt by mastering writing or accounting; jurists did so by mastering rules of commerce, domestic or international, that were essential for economic growth.) In such social conditions being rich meant being able to afford a large place to shelter oneself and one’s extended family. In these large places, the rich accumulated stuff including means of production and indicia of wealth such as furniture, art, carpets, and other luxuries. In such conditions, having is not a burden; on the contrary, it is the most visible social distinction.

It was under early agricultural conditions that not having became synonymous with being poor. In a sense, within territorial limits—limits that were non-existent under nomadic conditions—the more one man accumulated (being therefore materially rich) the less available for others who, lacking protected and productive land, were poor and forced to sell their labour for shelter and survival. Landless peasants have been poor since the developments of agriculture and of private property.

As is widely documented in the literature across social disciplines, modernity and its consequent phenomenon—capitalism—amplified the social division between rich and poor.4 As a consequence of increased injections of possessive individualism, land property relationships were modified and owners were freed from obligations towards non-owners.5 With the privatisation of the commons and the enclosure movement, all sorts of rights of access of landless peasants to agricultural leftovers or other traditional commons such as mushrooms and fruits, became inaccessible.6 Peasants were forced to urbanise, producing the reserve army for the rising industrial manufacturers.

This European modernity also produced a very broad and significant transformation of legal systems, which were based on converting commons institutions into individual systems.7 Over centuries and around the globe, these imperial and colonial powers would displace production, exchange, and distribution that were governed by other rules, and leave the legacy of capitalism as a system and the massive accumulation by capitalists that continues today.8

The modernist revolution following humanism and reform in northern Europe in the sixteenth and seventeenth centuries reversed the moral approaches to having or not having as conditions of being. The Protestant ethic connected wealth with moral superiority and religious predestination, thus linking poverty to moral abjection disconnected from property accumulation and shielding the natural right of property from moral critique, thereby making property even more inaccessible to the poor.9 Pursuant to such an ethic, the rich man was rich not because he had accumulated more than his fair share of resources and caused the poverty of the poor: he was rich because of his moral merits. Likewise, the poor man was poor not because he was victimised and plundered by the rich: he was poor because of his inadequacy and sinful attitudes. This ideology was deployed in relations among nations as well, determining the racist and colonial ethos of international law towards poor uncivilised nations.

The end of the Thirty Years War in the mid-seventeenth century produced across Europe fully fledged conditions of capitalist accumulation within a regime of private property and state sovereignty that shortly thereafter spawned the Glorious Revolution, the foundation for modern constitutionalism. Private property was limited by the power of eminent domain of the state but was freed from medieval obligations, such as duties of the lord to protect peasants and to allow their sharing in the leftovers of production.10 State sovereignty, on the other hand, was vested in executive power, and it was the sovereign and not the private owner who would be responsible for the spill over effects of capitalist development.

The distinction between domestic private law and public law, deeply ingrained in the Napoleonic legal order in France, best witnessed this fundamental division of labour. Private law created the fundamental structure for accumulation and transformation of commons into capital. Public law ruled over the role of progressively developing state institutions capable of dealing with the have-nots, a traditional threat to social order, often through authoritarian institutions such as orphanages, prisons, and mental health asylums. Public law also dealt with external relationships of state institutions with their peer civilised states, by treaty-making of just wars. International law, borrowing the tools of private law, tried to limit the scope of sovereign discretion (vis-à-vis its European peers) to safeguard the Westphalian order at the expense of ‘the people without history’ who could be legally colonised.11

Thus was the separation between rich and poor cast in legal stone both domestically and internationally: excessive wealth accumulation (by people or by nations) was essentially deemed not the cause of poverty and shielding such excessive wealth accumulation as a phenomenon that would otherwise destabilise the peaceful constitutional order, both domestic and international, was enshrined as a raison d’être for public law.

Beginning in the last phase of the nineteenth century, the massive diffusion of poverty through the working classes produced subjectivity and some successful political action for roughly a century.12 For most of the twentieth century, especially in the aftermath of each World War, the condition of the impoverished masses became a powerful force for transformation that produced socialist revolutions and welfare reform throughout the industrialised world (here we speak of the industrialised world but social revolution and a certain degree of welfare was also obtained in semi-industrialised countries of the South). However, rather than producing critique of the bourgeois property relationship, the welfare state bestowed material benefits exclusively to its own citizens as a vague matter of bureaucratic solidarity and not of individual legal duty. A similar rationale, ultimately protective of the status quo of power, sustained international solidarity and North–South cooperation.13

Thus, the question of poverty within and across nations has been construed by law as a given—a natural state of affairs—not the product of a chosen political and economic order established by the few rich in their own interests. This state of affairs reflects the common interests of private property and state sovereignty, the most fundamental tools of oligarchies to enforce the social and legal diktats of their thinking. In the current neoliberal phase, known as globalisation, the triumph of bourgeois international law is palpable.

II. Poverty, Development, and the Medium of International Law

Private property and state sovereignty of Western countries have not only buttressed capitalist exploitation domestically but also guaranteed the status quo globally by enforcing the centre–periphery relationship.14 So they have done, since the beginning of modernity, through institutions of international law. Some of the best-known recent critiques of international law have focused on indeterminacy of meaning as a structural characteristic of international law alongside its roots within the colonial–capitalist project. Such characteristics have shaped international law since its inception as a project of power concentration and domination.15 This structure was only briefly challenged in the aftermath of the Bolshevik Revolution, when Lenin lifted the veil from the secrecy of international treaties among the Tsar and the other secretaries of state.16 However, the challenge had been relatively superficial to the point that the Cold War determined decolonisation projects (especially in Africa) aimed at the establishment of state sovereignty within boundaries previously determined by colonialism and in contexts where the institutions of the capitalist state were entirely foreign to the local conditions. Moreover, political self-determination was in no way to be equated with the economic decolonisation of the Third World, no less worldmaking.17

Today international law is regarded in the dominant discourse as a technology aimed at righteous purposes—e.g., maintain peace, establish the rule of law, protect democracy and rights—in constant struggle with the evil dynamics of brute power and war. Of course, this oppositional vision dominant in liberal international law (good law vs bad power) is biased. Historically and currently, international law has been a support for brute power by providing the facade of legitimacy to domination. Indeed, chief among the explanations of how poverty and underdevelopment are reproduced globally sits international law and its congenital relationship with capitalism. All this is to say that the structural bias is in the medium of international law itself. Objectively, ‘indeterminate’ technology that can lend itself to both good and bad uses might actually be structurally biased to produce exploitative outcomes.18

As leading critical scholars of international law, including Martti Koskenniemi, David Kennedy, Hilary Charlesworth, and Antony Anghie have long observed, international law is not neutral. What is addressed here is precisely how capitalism functions as international law’s context and the starting point of its central solutions: international law’s malleability has predetermined limits. In spite of its structural functionality to globalised capitalist exploitation, even scholars who criticise international law as depoliticised technology (i.e. a means to facilitate ends the positive value of which is assumed) often share the vision that it is better to have a certain kind of international law than no international law at all. Critical scholars point out how international law suffers from many shortcomings, and acknowledge that it might be difficult to reach the necessary degree of reform in order to make it desirable. Nevertheless, one is drawn to consider international law as part of a global rule of law project that is better than its alternative: one portrayed as lawlessness, violence, war, and disorder.

It is a cold reality that international law is per se a global problem as lethal to and incompatible with the survival of our species as is capitalism itself: not only has it been historically a powerful vehicle to globalise exploitive practices of humans and commons, but it also shares with capitalism—as DNA—the production of poverty and of extreme inequality.19 Nothing less than a critique of that phenomenology of international law and its supplanting by a commons-based approach to institutions, so that capital yields to use-value and oligarchies are tamed, is necessary to alleviate poverty and instantiate development anew.

From here we can see how a different narrative of international law begins to emerge, one that unsettles its benign worldmaking fable of progress, and instead connects international law to the exploitation of people and nature and to human dispossession, inequality, and poverty. Together with private property, state sovereignty, and generalised freedom of contract, international law has functioned as a powerful engine for transforming commons into capital. This demands an appraisal of international law’s capitalist solutions to poverty and underdevelopment and a summoning of the alternative possibilities it has foreclosed, thus delivering substance to the question of whether we need international law at all. From there we can begin to shape solutions that challenge the artificial bifurcation of the economic and political spheres, reproduced in the post-war institutions of global governance, where what is left of democracy is situated in the public sphere but not the private, and where public and private sectors conspire against the growth of a commons sector and commons institutions.20

Luis Eslava and Sundhya Pahuja, ‘The State and International Law: A Reading from the Global South’ (2020) 11 Humanity 118 (‘rather than international law being a creation of the state, making and remaking the state is a project of international law’).

III. From Sovereign States to Sovereign Communities: from Domination to Commons

The recipe for development, whether in the Global South or the Global North, has hardly changed in seven decades. It consists of liberalisation, which favours privatising the public sector often under conditions that allow parts thereof to be bought at fire sale prices by global corporations or opaque private equity firms, rampant financialisation, and international trade that has crushed non-market access to food, self-sustenance, and food sovereignty, as well as food security schemes. Permanent continuous expropriation of commons in favour of capital—but never the other way around—is the outcome of this vision, which posits a causal disconnection of the wealth of the few from the poverty of the many within the counterfactual postulate of infinite growth on a finite planet. Restructuring economies along particular lines that embrace this methodology has been, and remains, a core feature of the global development project.

Silvia Federici’s 1992 assessment of the debt crisis and Africa is instructive as to the durability of this project:


The debt crisis and [Structural Adjustment Policies] have made it possible to destroy or neutralize the labor unions, to freeze wages, to pass laws making labor and other social struggles acts of economic sabotage; to end free health care and free education. … It has also resulted in the demise of local industry (not connected to foreign capital … and most important it has given the green light to the privatization of land.21



Contrary to the shared view of the right and the left, Federici demonstrates how the debt crisis, far from being an obstacle to capitalist development in the 1990s, was ‘a productive crisis for the capitalist classes of both the debtor and the creditor nations’.22 Federici upends conventional lines of exploration in recognising that ‘what is at stake in the debt crisis is not the repayment of debt, but the processes that can be activated through it’.23 This trenchant account is mirrored in the twenty-first century:24 the European debt and austerity crisis from 2009 was widely criticised on identical grounds.25 Today, the terms of Covid-19 official lending are giving rise to stark warnings of crippling austerity and of slashing public services, along with greater privatisation and worker precarity in debtor countries of the Global South.26 This is a paradigmatic account of capitalist-induced poverty, and international law appears in every scene.

International law’s centrality to this project is evidenced in the creation of conditions that usher in crises, by providing public international creditors with the leverage to reconstruct economies in the interests of transnational capital, by shielding those institutions and their member states from human rights accountability,27 and by failing to put in place a sovereign lending and borrowing system that takes responsibility for human beings.28 Jerome Roos is right: it is only through a transformative, bottom-up, political project that finance can be brought under democratic control with future political action necessarily confronting these problems ‘at the level of their underlying causes and the overarching systemic frameworks in which they arose in the first place’.29

The above critique interfaces at multiple points with poverty, poverty reduction, and development. Three elements emerge. The first is that the system has created poverty while championing ‘development’ as capitalist modernity and on the assumption of imagined infinite growth. Only this assumption absolves capital accumulation from responsibility for poverty and destitution. When resources are finite—as they are—it is apparent that if one has more than a fair share others will have less. Once more: only the assumption of infinite resources (perpetual positive growth) allows the rich to claim privilege as a matter of merit and not of plunder of the poor and of the planet. The second element is the claim that capitalism is good for poverty reduction through structuring economies towards ever-greater capitalist penetration and financialisation. The Sustainable Development Goals programme relies on this model.30 Third—across the dimensions of rhetoric, law, and practice—we see the false legitimacy and severe hierarchy of the current system suppress alternatives to capitalist solutions. The urgent issue here is not only the prevalence of poverty or widening inequality; it is that addressing these disorders is organised around capitalist-generated consumer needs, more transnational private accumulation, and ever-larger private and public debt. Rather than being blamed for many of the policies that generate poverty and inequality, capitalist development—facilitated by international law—continues to be presented top-down as the only cure for these crises. This is hegemonic international law in action and among its deep-structural barriers to systemic change.

The human-facing branch of international law, socio-economic rights, for all its ability to extract concessions from capitalism, must dignify genuine socialist alternatives31 if they are to move beyond palliative care to the downtrodden in a world ravaged by centuries of expropriation of commons and the poor. Critically, what is required is revisiting the defence of socio-economic rights as being ‘neutral’. This is because the (often tacit) acceptance of the legitimacy of capitalism today in the interpretation of socio-economic rights, even while seeking to soften its worst tendencies, is to endorse capitalism and its world order, whatever attempts are made to protect its victims.32 One consequence of this imagined neutrality (but actual non-neutrality) is to foreclose alternatives.33 Their fundamental irreconcilability with current hegemonies—the explosion of extreme inequality and neoliberal political economic governance that is defined explicitly in opposition to socio-economic rights—is another potent argument for moving beyond alleged neutrality towards an alternative socialist vision for socio-economic rights.34

The motivation for a shift to a socialist political ecology based on a commons vision is not to defend the role of the state as economic planner and social provider in contrast to the raw capitalist or neoliberal political economy. Rather, reconfiguring relationships with the state would include rendering contingent the state’s legitimacy as an institution based on its willingness and ability to protect the community against the extractive use of private property.35 Here, ownership would be made generative through commoning institutions; that is ‘ownership designs that create and maintain conditions for human and ecological communities to flourish acknowledging that resources are finite and must therefore be shared equitably’.36 A necessary aspect of this shift is to challenge the dominant vision of the legal order as being separate from its communities of users and makers, as Fritjof Capra and Ugo Mattei capture,37 or to establish a continuum or equivalence between users and caretakers, as Vito De Lucia expresses it.38 In making the case for the IMF to take welfare rights seriously, Koskenniemi points to the internalisation by ‘experts’ at the IMF of value choices typical for specialists in that field, political choices that are disconnected from the needs and preferences of real human beings affected by their choices.39 The paradigm shift embodied in a socialist political ecology based on a commons vision represents a turning away from the logic of domination and consumption and a return of the law to sovereign communities:


From the very moment that we accept that the community has an instituting power to create a commons (resource, property regime, governing institution and purpose), we accept that the community is bestowed with legal and political powers to regulate the resources important to it, making commoning transformational and counter-hegemonic, since the state aims to retain those instituting powers to issue policies and enact laws and the market aims to retain its supremacy to allocate and govern scarce resources.40



As we address below, democratic control—including economic democracy—requires a project that pierces the veil of an ideological legal system as ‘owned’ by the state and one that makes communities sovereign.41 This is where the elimination of poverty and ‘development’ begins and ends. While active economic democracy can take many forms, the proposition here is to cease to accept hierarchy and competition as suitable narratives—no less the only workable basis—of the legal order.42

IV. The Commons Alternative: towards an Ecology of International Law

As a catalyst for capitalist expansion, international law has contributed significantly to transforming global commons (both natural and social) into capital. Today the commons are scarce, and capital is overabundant, the precise opposite of what existed prior to modernity. Because the essence of commons is equal access for all and that of capital is power concentration and exclusion, the inevitable result is spectacular inequality that increases in direct proportion to capital accumulation and commons destruction.43 A chronic impact of capitalist expansion heretofore is an average global ecological footprint of 1.50, which is shorthand for an overgrowth of 50%: human collective consumption is 50% more than what is sustainable by Earth’s regenerative capacities. Moreover, the 1.50 global ecological footprint is an average among geographies ranging from places severely affected by underdevelopment to those that are extravagantly overdeveloped. If growth and related consumption are allowed to continue, human extinction is all but certain.

International law is a technology whose precise purpose is to enhance the conditions for capitalist expansion in every corner of the world. It does so by endowing powerful global economic actors and oligarchies in control of state governments with the rule of law behind which to hide and a naturalised guarantee that the commons will always be up for grabs. International law, the most political of human social technologies, is thus depoliticised as something that serves the interests of everybody, and every country on the globe must submit to its logic. The poor will never recover under international law.

In order to eliminate poverty, understood as material deprivation determined by correlative overconsumption—and to create conditions for survival of this planet, itself a commons—we need to get rid of meddlesome international law as an abstract, professional, and ostensibly depoliticised technocratic framework designed to encourage plunder of resources and human exploitation. To be sure, the alternative should not be war, violence, or disorder; rather, it should be a paradigm shift in international legal theory and praxis from the materialistic and extractive mentality of the Industrial Age to a new vision of the world as governed by a network of generative ecological principles sustained bottom-up by organised communities empowered to enforce them against deviant institutional behaviour both public (i.e. perpetrated by elites in control of governments) and private (i.e. perpetrated by corporations or other private organisations).

Legal institutions in the last three centuries have been remarkably successful in transforming commons into capital by making the capitalist project and its values of competition, growth, meritocracy, and technological progress hegemonic. In order to invert hegemony, or preferably to substitute it with a genuinely equal conversation, the assumptions of the established order must be turned upside down. International law, which functioned successfully as a global project of extraction, must be reconstituted.

Though it might appear paradoxical, we must return to the local to construct a network of communities if we want to cultivate a sense of international possibility and to redress poverty and underdevelopment in a systemic way. The global network to create the conditions for reversing the path of international expropriation requires the institutionalisation of a commons infrastructure and gaining positions in order to transfer upon itself the relevant political choices in an emergency transition away from the Anthropocene. The political infrastructure of capitalism—constructed on the institutions of liberal constitutionalism and the separations among the legal, the political, and the economic (commons institutions are concurrently political and economic, transcending the legacy from the emergence of Western capitalism of locating democracy in the public but not the private sphere)44—must be progressively eroded and replaced by a different infrastructure of (international) commons empowerment.45

Every member of our species capable of ecological subjectivity could belong to stable assemblies strong enough to develop and enforce, according to local conditions and material circumstances, a vision for the future of our planet. The best practices and strategies developed by such internationally and ecologically literate communities (institutionally organised) would be shared and generalised through the commons infrastructure. From the coordinated action of such institutionalised networks of local struggles for the commons and future generations, conditions under which a new and legitimatised international law can emerge.

Some communities participating in the network might already exist in public law, such as local municipalities. Where municipalities have been divested of their ability to raise taxes and decide on the shape of local services, been subject to dramatic budgetary cuts and the financialisation of the local housing market,46 or been pressured by their central governments to return asylum-seekers to sea in leaky boats,47 the ideas that animate a ‘new municipalism’—decentring the state, economic democracy, and the commons—might become compelling.48 Some in the network might be states pursuing a different vision for the future (such as what Cuba might have been or Burkina Faso under the rule of Thomas Sankara). That said, it remains a matter of considerable contention whether the modern state represents a worldview and system of governance that necessarily conflicts with the commons approach.49

Governments today are overwhelmed by extractivist global corporations and, as Mark Purcell notes, society is limited to choosing one oligarchy from among, at best, two possibilities: neoliberalism or the Keynesian welfare state.50 The possibilities advanced here envision communities that are self-organised commons, perhaps in the form of cooperative corporations with non-exploitive DNA undergirded by the ‘desire for an autonomous, active democracy that starts with the individual.’51 This will take many shapes, but exemplifies a vision of collective self-governing and the move from being represented to representing ourselves.52

There are many serious proposals in circulation, such as Bertie Russell’s blueprint for ‘a plural ownership of our economy’ that includes bringing into common use our land, property, and assets (from buses to buildings), a radical overhaul of procurement processes towards a transformative economy, public banks, and much else.53 To be sure, this is not a call that includes renationalisation and bringing contracts back into public hands; rather, it advances alternative models of ownership based on collectively owned and governed resources upon which we rely.54 Consider also the significance of restoration of abandoned or deteriorating commons, to secure shelter for the needy as a matter of (commoning) right not only of solidarity, collectively owned housing ownership schemes,55 the establishment of municipal-cooperative farms that provide organic food to schools,56 food production for sharing, and institutions such as Time Banks with new peer-to-peer platforms developed for such purposes. The transformations of power determined by the current technological phase could be seized, both in their critical potential and in their possibility to build new institutions of global reach, including eco-oriented currencies or financial instruments.57 There is ample room for radical technologies to serve the interests of the commons rather than of capital, if only sufficient subjectivity emerges.58

It may be that global commons institutions should include novel corporate forms capable of counterbalancing the current dominant ones while precluding profit extraction (and exorbitant CEO compensation), freeing up resources for social and environmental use, and ensuring that market components support nonmarket ones.59 The global response to Covid-19 demonstrates that even profound change is merely a matter of political choice.

Essential is a radical revision of property rights, and already much has been devised in this area: community land trusts, property vested in foundations, and other innovative legal institutions structured around relationships of collective ownership and governance. While a commons approach does not necessarily preclude ownership and private property being recognised by the sovereign community, they should be revoked when they mutate from being generative to being extractive. Demanding of particular attention are also the domains of culture, education, eco-literacy, and media, often the loci for bias, corruption, and manipulation. What is called for is the systemic creation of collective decision-making, with power decentralised back to smaller-scale communities when social movements occupy the political institutions, facilitating the emergence of new institutions of the commons.60

In the here and now, international law and its institutions—'carried along [in] the slow, steady swindle of history and experience’61—continue to transmogrify commons into capital. The existential problems of poverty and exploitation of people and nature have scant chance of resolution until international law is reinvented. Social transformation will not begin, however, with international law and will not be delivered from above. Reinvention will have to be from the bottom up, in reconfigured ‘smaller component parts and sub-assemblies’ of the greater system,62 and in all those places where collective agency is exercised by the people, rather than on behalf of—or without—the people. Here’s to the there and then.
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Chapter 40

Reinventing Sovereignty

Removing Colonial Legacies, Opening Plurinational Futures

Roger Merino

I. Removing Statues, Rebuilding the State

In the last few years, each celebration of 12 October as the day of hispanidad commemorating the ‘discovering of America’, has given rise to strong debates about the reinterpretation of the colonial project in the Americas. Whereas for some authorities and intellectuals the event is an opportunity to celebrate the building of the new European-inspired world—represented in monuments of the conquistadors around the region—social and Indigenous movements reinterpret the ‘discovery’ from the perspective of Indigenous nations that struggled against imperial powers. They demand the demolition or removal of those monuments that represent the genocide, enslavement, and stigmatisation of ancestral civilisations.

These debates are a good metaphor for explaining the different attitudes towards colonial legacies still embedded in current legal and constitutional systems across the post-colonial world. Should we celebrate and reaffirm foundational Western-inspired laws and institutions, such as national sovereignty and private property? Can we reinterpret those institutions, or should we forge new ones from the perspectives of those subjugated in the colonial process? Removing statues has a strong symbolic meaning for descendants of Indigenous nations who resisted being either exterminated or assimilated by the colonial and post-colonial state.1 These nations are also rejecting legal and political ideas historically imposed on them, imagining a different future, and building alternative institutional paths towards it. This process obliges us to rethink co-constitutive ideas of development, international law, and colonisation.

First, ideas of development and international law were shaped by colonisation, and colonisation was implemented through ideas of development and international law. Colonisation meant the constitutive process by which progress and law were entangled and offered to Indigenous nations as a means to overcome their primitivism.2 Scholars associated to the movements ‘Third World Approach to International Law’ (TWAIL) and ‘Law and Colonialism’ have explained the role of Western law in the colonial project and how this process also impacted the way imperial powers conceived their own legality.3 Concepts such as ‘just war’ and ‘terra nullius’ not only assisted imperial powers in the colonial project but also gave the theoretical foundations to further develop racialised ideas of state sovereignty and private property.

Indigenous nations were not passive receptors of those institutions. They adapted, reinterpreted, and appropriated the conceptual Western apparatus. Scholarship on Indigenous rights has discussed this process, for example, explaining how Indigenous territorial rights challenge state sovereignty. Thus, Indigenous nations express, in this way, a ‘shared’ or ‘overlapped’ sovereignty,4 in which the idea of the nation-state is accommodated to attend Indigenous territorial claims. Others have described the contentious dynamics of decision-making resulting from these processes as ‘multiple’ or ‘relational sovereignty’,5 whereas from a social angle, Audra Simpson6 has emphasised how Indigenous political orders prevail within and apart from state governance in a form of ‘nested sovereignty’. From an international law perspective, Indigenous rights recognised in international instruments give place to a ‘parallel sovereignty’ that challenges national arrangements.7

Whereas these perspectives tend to emphasise the need to accommodate Indigenous sovereign claims within state institutions, this chapter examines the historical contingencies around this process of accommodation. Importantly, it explains how this operation is currently being transformed by Indigenous nations that are not only ‘accommodating’ their claims but seeking to propose their own notions of sovereignty and territorial arrangements, transforming with this the very foundations of Western state forms. By exploring the historical meaning of sovereignty, autonomy, and self-determination in Indigenous anti-colonial and post-colonial struggles, the chapter argues that the time has come for Indigenous nations to remove colonial legacies in legal and state structures. Not without challenges, contradictions, and internal conflicts, the quest of plurinationality is the expression of this process.

Removing colonial legacies has a direct impact on state laws and international law. There are between 370 million and 476 million Indigenous people, representing an estimated 6% of the total world population.8 In the South and in the North, Indigenous nations are disputing the state form, struggling to build multinational federations or plurinational states. As this dispute addresses the sovereign power to control resources and territories, it not only challenges formal state arrangements but also the way foreign investments have often intervened in Indigenous territories under state permission. Furthermore, Indigenous nations are demanding not only voice and participation in international lawmaking but also equal recognition as nations with territorial rights.

Although the chapter dialogues with the literature and experience of Indigenous struggles in common law contexts, it focuses on processes of state transformation towards plurinationality in Latin America, where two countries—Bolivia and Ecuador—have formally become plurinational states and in other countries, Indigenous nations are demanding constitutional transformations towards plurinational futures.

II. Struggling for Sovereignty

The first encounters between Spanish and Indigenous nations were legally framed through doctrines of discovery and conquest. Those doctrines assumed that native peoples have no rights and therefore could be ‘conquered’, made slaves, and their lands occupied. Discovery was a means of land acquisition that gave a territorial title against others imperial powers and allowed the Crown to exert eminent domain over discovered lands considered part of the kingdom.9 Under this authority, the Crown granted econmiendas, a reward that assigned native labour but not land to conquistadors.10

From the 1530s, to populate America, the Crown granted land ownership under conditions of living, working, and building on the land.11 Spaniards’ land claims coexisted with Indian lands recognised thanks to the influence of the jurist Francisco de Vitoria who, in De Indis et de iure belli relectiones (1532), rejected ‘discovery’ as a legal doctrine and considered the Indians as human beings with land rights. However, these rights could be extinguished with a ‘just war’ if the Indians opposed the propagation of Christianity or impeded colonial trade and benefit from the lands’ wealth. Vitoria also asserted that Indians were unable to have a state because they had ‘neither proper laws nor magistrates’, then, Europeans assumed land administration ‘in their benefit’.12 Under these ideas, in colonial Peru—the centre of Spanish colonisation—the appropriation of Inca aristocracy’s lands was justified by considering the Inca government as tyrannical and non-Christian. Nonetheless, the lands of many ayllus—territorial units inhabited by local native people—were left to their own dominium if they accepted the Spanish rule.13 Indeed, colonial authorities considered the society as divided into two republics: the Spanish and the so called Indian Republic.

The recognition of the Ayllus as territorial units of an imagined Indian Republic was originally aimed at the civilising purpose of Christian indoctrination and the economic goal of labour exploitation. However, with the Leyes Nuevas (1542) influenced by the priest Bartolomé De las Casas, this recognition also implied the legal protection of the Ayllus as self-governments, under the supervision of colonial authorities.14 But land tensions did not end. Despite royal prohibitions, Spanish elites built large estates through the seizure of Indigenous land.15 By the mid-1500s, the growing Spanish population that had no encomienda purchased plots from Indigenous nobles or claimed some areas as ownerless. To acquire land by these means, they needed the testimony of Indigenous elites, which encouraged them to feed disputes between Inca-descendant noblemen and local chiefs trying to defend their communities’ land. The legal debate thus depended on indigenous knowledge of the history and spatiality of the land.16 This fact, along with the need to further centralise labour accumulation and the imposition of Christianity, led Viceroy Francisco de Toledo in the 1570s to reorganise and relocate dispersed communities into reducciones, freeing up much of the Indigenous territories.17

British colonisation in North America at the end of the sixteenth century also relied on the doctrine of Crown tenure, so settlers appropriated new lands on behalf of Queen Elizabeth. The Crown had the authority to grant ownership to settlers and, at the same time, claim dominium to the whole lands, blending property and territory.18 However, the Treaty of Westphalia (1648) fostered the emergence of the modern European system of states to replace the feudal order, defining a new meaning for territorial sovereignty and property rights. The nation state slowly became the only subject of international law, so Indigenous peoples only could be treated either as nation states or as inhabitants to be assimilated or excluded from the nation state.19 Territorial sovereignty, in turn, was distinguished from title to land, the first as an issue of international law and states, and the second as a matter of property rights and individuals.20

The doctrine of terra nullius must be understood in this context. In his Two Treatises of Government (1689), John Locke proposed that property in land originated from labour, land cultivation, and improvement, and since colonisers alleged that these activities were absent in native societies, they considered themselves as free to settle and acquire property rights by ‘improving the land’.21 The expansion of private property was conceived as the inevitable result of European reason and industrial development,22 denying both the natives of North America and the English commoner of any land rights for not producing maximum value.23

Although terra nullius was developed as a post facto justification of the taking of Indigenous lands,24 tensions between settlers and the Crown led the latter to recognise some autonomy for Indigenous nations. An English Royal Commission had already rejected terra nullius in 1665, asserting that North American land belonged to Indigenous peoples but under the imperium of the Crown.25 The Royal Declaration of 1763 reaffirmed this decision by establishing that the only authority that could negotiate with Indigenous peoples (considered as nations) and secure property to the settlers was the Crown. The celebration of treaties with Indigenous nations—who had their own treaty-making tradition—was also a way to recognise Indigenous sovereignty and land, although under very unfair terms.26

In both, Spanish and British colonisation, Indigenous nations’ struggles led to some recognition of sovereignty. As mentioned, in the Spanish colonial project, so-called Indians were conceived as a Republic with some degree of self-government. In British colonisation, even after Westphalia and the emergence of the international system of nation states, the British Crown recognised some degree of sovereignty for Indigenous nations. This explains why independence meant a challenge for national elites to deal legally and spatially with Indigenous nations. In Peru, the constitution of 1826 advanced by the ‘liberator’ Simon Bolivar dismantled the colonial system of communities with the end of transforming Indians into free citizens and small landlords.27 In most of the national territory, the abolition of communal lands allowed the systematic dispossession and the emergence of a new class of feudalists,28 converting Indians into servants of large landowners.29

In the United States, Supreme Court decisions reinstalled ‘discovery’ when describing contractual relations between settlers and natives.30 The Court also formulated Vitoria-inspired doctrines of ‘domestic dependent nations’, which viewed the relationship between Indigenous communities and the state as ‘that of a ward to his guardian’.31 Even when the Court recognised Indigenous property and government, this recognition was subjected to the imperium of the settler nation,32 meaning that conceiving Indian nations as sovereign only applied to the relationship between Indian nations and other states, not with the federal government.33 This imperium allowed the creation of the trust system of reservations administered and owned by the federal government34 and the fragmentation of reserved territories through the General Allotment Act (1887), leaving the surplus available to settlers.35

With independence, Indigenous peoples were denied both their character of nations and their communal land. The process of consolidation of new nation states disciplined the sovereign aspiration of Indigenous nations. Struggles for sovereignty were translated into struggles for being recognised as ethnic minorities with proprietary rights.

III. Struggling for Autonomy

From the first half of the last century, nation states deployed contradictory mechanisms to assimilate Indigenous peoples and recognise their rights. In this process, Indigenous sovereignty in the North and Indigenous autonomy in the South became even weaker versions of self-government.

In North America and Oceania, with the end of repairing past injustices, official state commissions—such as the Indian Claims Commission established in 1946 by the US federal government—assessed the legality of treaties celebrated between the settlers and natives under unequal bargaining power.36 In this context, new laws recognised self-government, such as the US Indian Reorganization Act of 1934. These actions, however, were accompanied by assimilation policies aimed at integrating Indigenous peoples into the ‘modern society’. In the USA, the federal government and Congress enacted laws aimed at implementing a relocation programme for young Indians, creating many Indians ghettos in the country.37 In Australia, programmes for education, employment, and housing of Indigenous families in white neighbourhoods sought to eliminate Indigenous traditions and communal organisation.38 Despite assimilation practices, in common law countries, Indigenous nations did not renounce the language of sovereignty and continued to use the treaties signed during colonisation to claim territorial rights and self-government.

In South America, and attending to the still large amounts of communal lands, political constitutions and laws reincorporated colonial notions of autonomous Indigenous communities. This autonomy, however, was very limited by the already consolidated system of haciendas. In practice, Indigenous communities were economically dependent and politically subjected to European descendant owners of huge extensions of lands.39 To overcome this reality, Indigenous peoples started to frame the political aspiration of having sovereign control over their land under the idea of autonomy. This situation led to an intrinsic contradiction because the same corporate state40 that deployed assimilation policies, at the same time, pretended to recognise autonomic institutions.

It must be noted that the corporatist state in Latin America (1930–70) is marked by the first theories of development: modernisation and dependency.41 These are structural theories concerned to facilitate economic growth and industrialisation of peripheral states, although with different means: for modernisation through free trade, property rights, and pro-market mechanisms; for dependency theory through tariffs, subsidies, and state strategic management. Modernisation and dependency policies were implemented in a top-down way, without addressing the colonial question raised by Indigenous movements. Indeed, governments across the region faced Indigenous revolts against the system of haciendas, especially in countries such as Peru, Bolivia, and Ecuador with a high portion of Indigenous population. In response to these revolts, some governmental elites decided to oppose agrarian elites and advance land reforms to redistribute the land. The outcome was to diminish the power of hacendados which formally owned the land, and recognising land rights and self-government to Indigenous peoples, who were the ancestral sovereigns over these territorial spaces and worked the land under precarious conditions.42

But the process of transforming land management and holdings was based on the premise that the Indians had to be modernised. Under socialist ideas of rural proletariat, Indigenous peoples were conceived as peasants organised in cooperative units that could contribute to the national economy. Ethnicity was not actually removed because, as most scholars have acknowledged, rural sectors represented an ‘ethno-class’43 or campesindios,44 an identity under which social class and ethnicity converge. But, in practice, ethnic identities were either obscured or minimised by classist policies that pretended to subsume Indigenous peasants to the state.45 These groups have had to fight against this classist position by trying to recover their culture.46 In Peru, for example, the revolutionary government of Juan Velasco (1968–75), along with promoting state capitalism, modernisation, and national integration, replaced legally the name ‘indigenous communities’ for ‘peasant communities’ in the Andes (Law of Agrarian Reform, 1968).

Whereas Andean Indigenous peoples became ‘peasants’, Amazonian Indigenous peoples became ‘natives’ (Peru, Law of Native Communities, 1974), ‘tribes’ (Colombia, Law 135 on Social Agrarian Reform, 1961), ‘indigenous’ (Ecuador, Agrarian Reform Law, 1964), and ‘Indians or silvicolas’ (Brazil, Law 6.001, 1973). Conceived as less developed and with fewer possibilities of developing agriculture projects due to Amazon geographies, special regulations for these communities sought to protect them from slavery and exploitation led by the rubber industry since the late nineteenth century. However, the state continued to sponsor extractive and infrastructure projects considering in practice the Amazon as an unoccupied space.

In sum, during the 1950s and 1960s corporate states with large Indigenous populations in Latin America, recognised Indigenous land claims but also consolidated the process of inclusion by granting them political, social, and economic rights, not as Indigenous peoples with specific cultural identities, rather with homogeneous economic status or developmental categories.47 Internationally, this integrationist strategy was consolidated in the Pátzcuaro Agreement (the outcome of the First Inter-American Indigenous Congress in Mexico in 1940), and the International Labour Organization’s Convention 107 of 1957, ratified by all Latin American and Caribbean states. Convention 107 established an open integrationist perspective and ensured Indigenous inclusion into the dominant society in order to provide education, technical training, and economic assistance.48

The corporate era was thus marked by Indigenous revolts, rights recognition, modernisation projects and, again, the imposition of colonial imaginaries over Indigenous populations. As Achille Mbembe has said, the ‘post-colony’ is not a terminology of time (an after the colony) but is a discursive space that condenses different temporalities and locales.49 The creation of Indigenous autonomies expressed these complexities and dynamics around Indigenous sovereignties.

IV. Struggling for Self-Determination

From the second half of the last century, Indigenous peoples began to organise transnationally to overcome assimilation policies. One achievement was the enactment of ILO Convention 169 (1989), which overcame the open assimilationist approach of ILO Convention 107.50 Convention 169 prohibits Indigenous peoples’ relocation without their consent and recognises participatory rights, collective property rights, and cultural rights of Indigenous peoples. It does not, however, require consent on issues related to the exploitation of natural resources found in Indigenous land and only seeks to ‘establish or maintain procedures through which shall consult these peoples’ (article 15). Thus, since Convention 169 does not strongly protect territorial rights or the right to provide consent, it has been criticised because it does not firmly recognise Indigenous self-determination.51

In Latin America, Indian and peasant movements in the Andes and ethnic federations in the Amazon appealed to the concept of ‘self-determination’, as formulated by international political leaders in the context of the decolonisation of Africa.52 In 1960, the UN General Assembly adopted the Declaration on the Granting of Independence to Colonial Peoples, referring to self-determination in relation to the colonial rule of formal character.53 The ‘peoples’ in this Declaration were colonised peoples dominated by foreign powers. For them, self-determination meant independence from the colonial authority. This conception problematised traditional ideas of statehood under which the nation state contains a substantial aspect based on national identity and a formal aspect based on international legal recognition.54 The first expresses the self-determination of peoples or the ‘nation’ and the second expresses state sovereignty as a capacity to rule within a territorial space and to be protected by, and given obligations under, international law. As political collectives in ethnically diverse countries contested the idea of ‘one’ national identity, international scholars differentiated between ‘external self-determination’ as a right to independence and ‘internal self-determination’ as a right to maintain certain degrees of autonomy under the nation state authority. Indigenous peoples’ claims to self-determination were thus framed as ‘internal self-determination’,55 which ultimately was recognised in the United Nations Declaration on the Rights of Indigenous Peoples of 2007, which conceives ‘self-determination’ as a right that respects the political unity of the sovereign state (article 3).56 This kind of self-determination relies on the human rights framework under the paradigm of the unitary nation state, rather than the decolonial framework in which ‘self-determination’ was born, namely, as a specific collective political right rooted in the resistance against colonisation in all of its forms.57

In South America, the international law category of self-determination (autodeterminación) and the national provisions of autonomy (autonomía) became conflated under the same legal configuration that refers to self-government of Indigenous peoples over specific land jurisdictions delegated and ruled under the nation state sovereignty. Self-determination as a collective right and autonomy as a policy design then was justified theoretically under imported ideas of ‘multiculturalism’. The attempt to be recognised as Indigenous nations with territorial rights was translated into the conception of ethnic minorities with land rights in pluricultural or multi-ethnic societies. Most Latin American political constitutions since the end of the 1980s, thus, included multicultural provisions,58 such as land rights, customary law, language rights, and some degree of autonomy (limited territorial control and the recognition of Indigenous systems of justice). However, rather than a real commitment to self-determination, the constitutional provisions established material and legal territorial and cultural boundaries of tolerance, which nonetheless might be broken if national priorities need resource exploitation within Indigenous territories.

Thus, multicultural policies rely on formal cartographic practices of mapping and titling that remained embedded in modern/colonial ideas of territory.59 For example, in Bolivia, Law 1715 of 1996 created ‘Ancestral Communal Lands’ as an archipelago of lands under agrarian perspectives, without Indigenous political authority.60 Similarly, in Peru, the Constitution of 1993 recognised the autonomy and collective property of peasant and natives communities, but those properties do not include the forest, rivers, and natural resources, even if they have been ancestrally used and occupied by Indigenous peoples. This agrarian and patrimonial perspective over the land has been reinforced by World Bank projects that fostered neoliberal land reforms. These reforms were implemented in parallel with the multicultural turn, led territorial autonomy entangled between the territorial political technologies of the state and neoliberal reforms based on private property.61

A similar path has been followed by multicultural regulations on land rights and nationhood in common law jurisdictions. In Australia, New Zealand, and Canada, Indigenous nations are obliged to prepare written constitutions or codes as a condition of the granting of official status. In these experiences, the so-called tribal constitutionalism requires the accommodation within the regulatory frame of the state for the operation of tribal jurisdictions, but the extent of tribal formal authority varies across the countries. North American tribes govern bounded lands (‘reserves’ in Canada, and ‘reservations’ in the United States) and are able to control access to, and residence on, tribal territory. This is not the case for Australian and New Zealand tribes, whose jurisdictions are defined by reference to the boundaries of their traditional territories, but whose governance authority is narrowly confined to the management of tribal property from the settlement of historic land claims.62

Even the doctrine of ‘native title’, developed by the Supreme Court of Canada and the High Court of Australia has strong limitations. Although this doctrine recognises that colonisation has not completely extinguished Indigenous lands, it does not recognise Indigenous self-determination.63 The native title procedure relies on the legal assumption that the Crown holds an underlying title to all country’s lands and Indigenous peoples must prove they have a continuing traditional connection to the territory in question, using the white legal system’s burden of proof.64 Moreover, the state holds the power to extinguish the title without consultation and compensation.65 For Sanderson,66 the permanence of the fiction of Crown tenure in the application of the native title doctrine reduces Indigenous peoples’ claims to negotiate or litigate for the mere right of property, excluding self-government on their own territories.

When the international right of Indigenous self-determination is localised in national contexts dominated by neoliberal and multicultural constitutional and legal provisions, it remains entangled within neocolonial structures, losing the potential to truly recognise Indigenous peoples as nations with territorial rights.

V. … And Struggling for Sovereignty Again: Plurinationalism

Given the limitations of current legal categories and institutions to properly recognise Indigenous self-determination, Indigenous nations in Latin America and in common law countries are advocating for new state forms that re-enact, in many ways, the old claims of Indigenous peoples of being sovereign nations with territorial rights. This political goal does not mean, in general, the creation of new states.67 In the common law contexts, Indigenous nations have proposed a model of multinational federations68 or treaty federalism,69 where the dominant constitutional system should be supplemented by a project of just recognition through multinational federations. Tully finds that the Western common law system can serve as a model for a federal system that includes Indigenous nations since prior to colonisation, Indigenous populations were formed by political units that negotiated among themselves the access and entitlement to resources.

In Latin America, the proposal is plurinationalism which has been crystallised in the plurinational states of Bolivia and Ecuador. Unlike multiculturalism that just assumes a harmony of a diversity of cultures living in a given society, and the legal arrangements to recognise minority rights; plurinationalism seeks to recognise the existence of ancestral Indigenous nations that claim for the transformation of the state into a plurinational state.

In Bolivia, the Political Constitution of 2009 provides the branches of government with a plurinational character. It also deepens intercultural policies (such as intercultural education and health), incorporates designated seats in Congress and the Supreme Court for indigenous representatives, and establishes new language requirements for state employees, among other measures. In this way, the Constitution overcomes the multicultural state established in the Constitution of 1994, moving from recognising social and cultural rights of Indigenous peoples to participate in the unitarian liberal state as ethnic minorities, towards a plurinational state in which Indigenous peoples are conceived as nations.70

The main feature of the plurinational state in Bolivia is the right of Indigenous peoples to self-governance through the creation of Indigenous First Peoples’ Peasant Autonomies (Autonomías Indígena Originaria Campesinas). In the new constitutional scheme, territorial autonomies are not simply administrative delimitations for mainly economic purposes but are political components of the state’s multilevel governance.71 This new framework also replaced the term ‘land’ for ‘territory’, and instead of ‘communal lands’, the term used is ‘Ancestral Peasant Indigenous Territory’ (Territorio Indígena Originaria Campesinas). This is not just a semantic change. This concept of territory attempts to break a historical legal tradition in which Indigenous peoples hold property rights as peasants, but not proper territorial rights as nations.72

The inclusion of Indigenous territories within the multilevel governance of the country is, however, problematic. Bolivia is geopolitically organised into nine departments, larger territorial units led by a governor and a departmental assembly. Each department is divided into provinces (currently 112), and within each province there are municipios (339 in total) represented by a mayor and a municipal council. In this context, the Constitution and the 2010 Framework Law on Autonomies and Decentralisation restrict the implementation of Indigenous autonomies because the autonomies’ boundaries remain the same as those of the municipalities already created.73 In contrast to precolonial territorial frontiers, which included areas much larger than contemporary municipalities, the law restricts the constitution of Indigenous autonomies to smaller areas based on formal boundaries already defined by the state.74

In Ecuador, the new Constitution of 2008 established plurinationality as a key feature of the state (article 1) and as a principle of the political and territorial organisation (article 257). The inclusion of the plurinational project within the Ecuadorian current state structures is also problematic. Ecuador is organised geopolitically into seven regions, twenty-four provinces, 221 cantones, and urban and rural parroquias (690 and 790 respectively), each of them electing democratically territorial authorities and councils as subnational governments. The practical implementation of plurinationalism relies on article 242 of the Constitution, which states that the government might create Indigenous Territorial Units (Circunscripciones Territoriales Indigenas) as part of the subnational territorial governance of the country. In fact, article 94 of the Organic Code of Territorial Organization (2010) states that parroquias, cantones, and provinces formed mostly by Indigenous peoples or Afro-Ecuadorians might adopt this special regimen of government after a consultation (referendum) approved at least by two-thirds of the valid votes of the electoral registry of the circumscription. Thus, as in Bolivia, the criterion for delimiting territories responds not to the cultural integrity of the Indigenous peoples but depends on boundaries already formally defined by the state ‘without touching colonial structures’.75

Whereas plurinationality is the new political arrangement for the multilevel governance in Bolivia and Ecuador, Buen vivir (Living Well) would be the socio-economic principle guiding their development path. Buen vivir is rooted in Andean indigenous cosmologies and is formulated as the concrete implementation of Indigenous alternative views of development, which would prioritise self-determination, environmental sustainability, and solidarity instead of economic growth, pro-market arrangements, and individual well-being. It is the Spanish translation of the Quechua and Aymara words Sumac kawsay and Suma qamaña, although similar notions exist among other Indigenous peoples in Latin America.76

In Ecuador, the Constitution recognised the principle of Buen vivir in two levels: as a framework for the recognition of social and cultural rights, and as a development paradigm that would make those rights effective. Thus, it regulates the ‘rights of Buen vivir’, including many social rights (nutrition, environment, water, education, housing, health, etc.), cultural rights (collective Indigenous rights) and the rights of ‘Mother Earth’ (articles 71, 72). The Constitution also regulates a section named ‘regimen of Buen vivir’ as a developmental regimen, which focuses on the fostering of inclusion and equity, as well as the conservation of biodiversity and the management of natural resources. Whereas in the Ecuadorian Constitution Buen vivir is the basis for expanding the list of fundamental rights and the rights of nature, in Bolivia is the basis for the redistribution of power and competencies over the territory under the new plurinational design.77

With these new institutional arrangements of plurinationality and Buen vivir, Bolivian and Ecuadorian states positioned themselves as post-neoliberal and post-multicultural countries. They framed their policies within anti-neoliberal discourses of economic redistribution and strong state intervention and regulation of the market, and, at the same time, they proclaimed that the inclusion of Indigenous nations within the multilevel governance of the state overcomes the merely multicultural provisions of ‘tolerance’ and ‘respect for cultural minorities’. The problem, however, is and has been resource extraction. In Ecuador, the Constitution states that natural resources, subsoil resources (mining and hydrocarbons), and biodiversity pertain to the state and the central government holds exclusive competencies over them (articles 1, 261, 317). In addition, strategic sectors are of exclusive control of the state, and they include energy sources, natural resources, hydrocarbons, biodiversity, and water (article 313). This framework promotes extractive activities under a Western notion of ‘resources’ that conflicts with the rights of nature and Indigenous territorial rights, generating opposition to mining and oil projects.78 In Bolivia, the constitutional regimen establishes that natural resources pertain to the Bolivian people, are administered by the state, and are strategic and of public interest (article 348). It also promotes the industrialisation of natural resources to overcome the dependency on raw material exports. In general, the constitution states that all economic activity must contribute to strengthened the country’s economic sovereignty (article 312). Thus, as national sovereignty is invoked to justify extractivist and infrastructural projects,79 the state indirectly maintains the classic structure and power dynamic of the nation state.

Therefore, the development model inspired by Indigenous cosmovisions of Buen vivir has come to coexist with classical developmental strategies. On the one hand, plurinational governments try to unify the people around the ‘national interest’ of developing extractive industries; and on the other, they attempt to recognise ethno-political differences that often challenge the transnational exploitation of local resources. The result has been the opposition of many Indigenous organisations—claiming to exert plurinationality—to state extractive and infrastructure projects.

Importantly, Indigenous movements used in the past formal law to channel their demands and, although the institutional arrangements in force limited their political aspirations, the struggle continued towards the expansion of Indigenous rights. Today, as Indigenous movements became producers of new institutions and regulations, concepts such as plurinationality and Buen vivir become contentious spaces of appropriation and reappropriation by governmental elites and Indigenous peoples.

VI. The Reinvention of Sovereignty

For Indigenous peoples, sovereignty, autonomy, and self-determination have not expressed clearly delimited claims framed specifically in different ages or periods of time. They rather have expressed a decolonising impetus embedded in different histories, temporalities, and locations. The formulation of these demands has also depended on colonial legacies, national–contextual political opportunities, the localisation of international struggles, and the appropriation and deployment of different legal and political institutions.

In present days, these three categories are converging—from different angles—towards ideas of plurinationalism. Self-determination is better conceptualised in the rights arena, autonomy in the sociopolitical arena, and sovereignty in the constitutional and geopolitical one. These three categories interact constantly. Self-determination as a collective right expresses the sociopolitical impetus of being autonomous collective subjects. In turn, it requires a constitutional and geopolitical infrastructure for recognising sovereign Indigenous nations. This challenges dominant ideas of territory, property, ethnic minorities, or Indigenous communities by calling for a plural sovereign power. Consequently, economic and sociocultural priorities of local Indigenous populations are not simply tolerated and respected to a certain degree but, above of all, are recognised as of equal value. This has entailed the structural transformation of the state with the aim of expressing, in those places where it has been implemented, a shared form of sovereignty.

There is a tension, however, between the realities of Indigenous sovereignty and the institutional possibilities of Indigenous sovereignty. Most authors accurately describe the realities of Indigenous sovereignty vis-à-vis the nation state, as a form of ‘shared’ or ‘overlapped’ sovereignty,80 ‘multiple’ or ‘relational sovereignty’,81 ‘nested sovereignty’,82 or ‘parallel sovereignty’,83 narrating how everyday sociolegal struggles through grassroots actions or the use of international law challenge state sovereignty and open spaces of autonomy. Some authors have also proposed crucial critiques to recognition policies unable to remove colonial legacies.84 The institutional possibilities of Indigenous sovereignty, however, are either undertheorised or tend to be reduced to some accommodation within current structures of the nation state. Furthermore, internationally, the ‘sovereignty’ aspect of parallel sovereignty remains weak because Indigenous nations are not fully recognised as participants in the making of international law.85 Indeed, the success of their international struggles is often uncertain and dependent on the judges’ progressive interpretations or the political will for implementing judicial decisions.

The calls for Indigenous autonomy, self-determination, and sovereignty—and ultimately, plurinationality—are calls for reinventing the state, which ultimately implies reinventing sovereign power. Rather than the juridical expression of state power and its international recognition, sovereignty from Indigenous standpoints is a political project towards the building of more plural national and international orders. At the national level, the plurinational state model of Bolivia contains much of this project regarding formal power distribution (with Indigenous representatives in the three branches of government) but it requires deepening the recognition of Indigenous territories and resource governance. This would require that subsoil resources, as well as the forest, mountains, and rivers are not more ‘national goods’ to be exploited on behalf of the ‘national interest’. Rather, they might be subjects of protection or objects of exploitation under Indigenous laws and cosmologies if they are located within their territories and inasmuch self-determination does not degrade the environment for future generations or abuse or exploit others within communities. This does not mean, thus, limitless power but the recognition of nationhood and territorial rights for Indigenous peoples.

Internationally, Indigenous sovereignty would require considering Indigenous nations as proper nations in international law making rather than invited participants. Today, Indigenous peoples participate in international climate negotiations such as COP 20, in international forums, such as Inuit Circumpolar Council (ICC), or in the making of specific treaties and declarations on Indigenous rights. But the time has come for Indigenous nations to have a permanent sit in international global institutions to have decision power each time those institutions are going to enact regulations that would directly impact on their lives, such as the WTO, WIPO, FAO, and other UN forums. Reinventing national sovereignty implies reinventing the international political and policy arena.

The building or consolidation of plurinational states, however, has different challenges derived from local, national, and global dynamics. Locally, Indigenous movements suffer from internal conflicts and divisions, and many of their territories are fragmented and already possessed by settlers and companies. Material and organisational divisions weaken the struggle for building a plurinational state from below. Nationally, racialised imaginaries and extractivist structures remain embedded in state institutions despite multicultural or plurinational constitutional provisions. Besides, local divisions make the establishment of coordination mechanisms between Indigenous nations and national and subnational governments complex. Globally, international pressures for resource extraction limit the attempts of decolonial projects to completely remove colonial legacies.

The struggle towards plurinationality, then, requires more efforts to build basic consensus among the diverse Indigenous nations. It also requires exploring those proposals of nation recognition detaching from the materiality of territories, such as the ‘polymorphic sovereignty’,86 which call for political representation of Indigenous nations not necessarily based on territorial boundaries but on the recognition of political rights of ancestral peoples (many of which today are displaced and fragmented but still struggle to maintain their culture). On the economic arena, removing colonial legacies requires the decolonisation of the political economy of resource extraction. Concepts such as ‘eminent domain’ (of natural resources) or ‘the national interest’, with their colonial basis, legitimate the continuous operation of extractivism and pose rigid limits to decolonial projects. Social mobilisations that push for a post-extractivism economy complement Indigenous struggles for removing these colonial legacies. Finally, global solidarity and the building of transnational networks of advocacy for Indigenous rights and sustainable economies might help to counterbalance current global trends.

The path towards this new version of sovereignty is complex and contentious as it conflicts with Western ideas of development and international law that have been historically taken for granted. However, Indigenous peoples are building the way. The process of removing colonial legacies from state and international laws is in the making.
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