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Introduction

Sticks and stones will break your bones, but words will never hurt you.

Unfortunately, that is not true, which is why I need to start this book with a “trigger warning.” The reader will feel pain, anxiety, anger, depression, and indignation as I remind us of the pervasive insults that have been thrown at disadvantaged members of our society forever.

•  •  •  •  •

More than thirty years ago, on July 26, 1990, on a bright and sunny day, many hard-working members of the disability rights movement celebrated during an outdoor ceremony in the wheelchair-accessible Rose Garden when President George H. W. Bush signed into law the Americans with Disabilities Act (ADA). In an unprecedented moment, Reverend Harold Wilke accepted one of the signatory pens from President Bush with his left foot. Disability activists Evan J. Kemp Jr., Justin Dart, and Sandra Swift Parrino were elevated onto the national stage in a moment of bipartisan support. The ADA created broad-ranging reform that protected people with disabilities from discrimination in both the private and public sectors in both employment and access to public spaces.

Congress enacted those reforms at a time when it was still politically commonplace to demonize people with disabilities. The term “retard” could be heard on the playground as an accepted epithet to utter at another child. But disability epithets were not limited to the playground. For example, Senator William Armstrong (R-Colo.) felt comfortable complaining on the Senate floor that the proposed ADA would cover those with “alcohol withdrawal, delirium, hallucinosis, dementia with alcoholism, marijuana, delusional disorder, cocaine intoxication, cocaine delirium, [and] disillusional disorder.”1 Conflating the term “disability” with demonized patterns of behavior, Congress insisted that homosexuality, bisexuality, transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders, compulsive gambling, kleptomania, and pyromania be specifically listed as disorders that would not be covered by the statute.2

In response to these insulting characterizations of the people who would be assisted by the statute, Congress agreed to certain compromises. One, to ensure passage of the accessibility provisions, was to limit plaintiffs to injunctive relief (without monetary damages) through a private (rather than public) enforcement model.3 In other words, a disabled person who could not access a public space had to find a private lawyer who would bring a lawsuit, in which the only available relief was an order to make the facility accessible. Even so, when private lawyers used these limited mechanisms to enforce the statute, the media and defense counsel attacked them for “gaming” or “plaguing” the system, “abusive” tactics, and “shakedown” litigation, merely because they would seek attorney’s fees after demonstrating that the facility was inaccessible. An entire 60 Minutes segment was devoted to criticizing these so-called abusive plaintiffs and their lawyers in December 2016,4 even though they were enforcing the statute with exactly the limited scope of relief that Congress provided.

In the framework of this book, the public insult campaign at the time that the ADA was enacted in 1990 acted as a headwind to effective reform. Advocates were forced to accept bizarre exemptions and an ineffectual enforcement scheme. And the public insult campaign that proceeded in the postenactment era served as a dead weight to effective enforcement of the limited rights provided by Congress. As Jasmine Harris has argued, the ADA may have been better able to obtain effective relief in the first place if a stronger public media campaign had acted as a headwind during its journey through Congress.5 With hindsight, we can also see that a public, rather than private, enforcement scheme may have blunted the dead weight effect of public insults in undermining ADA enforcement. Without an effective public media campaign, the public insult campaign has gone largely unanswered.

I argue in this book that the political left needs to account for the power of public insults when it crafts a theory of social and political change. Through many examples—ranging from disability accessibility to immigration reform—I argue that the political left has failed to account for the power of public insults when it designs its strategies to attain progressive reform. Rather than being overly concerned with what counts or doesn’t count as an insult, I focus on the impact that people whom I characterize as “power bullies,” through their deployment of public insults, have had on the ability of the political left to achieve structural reform, particularly in the civil rights arena. I broaden C. Wright Mill’s phrase “power elite”6 to the term “power bullies” to capture the way that the military, economic, political, and media elites, irrespective of their political views, can use their power to undermine structural reform. Public insults act as a headwind and dead weight to the sustained achievement of civil rights advances. As a headwind, they make the achievement of effective reforms quite difficult and then, after such reforms have been crafted into law, they act as a dead weight to preclude their effective enforcement. They can also be an important deflecting strategy by moving attention to the question of whether someone was insulted and away from a structural civil right being undermined.

This book provides a detailed cataloging of the way public insults have been used against people with disabilities, immigrants, women seeking abortions, individuals who are sexually harassed, members of the LGBTQ community, and of course, African American people. Every chapter requires a trigger warning because every chapter repeats these demeaning public insults. I do not convey these insults to cause discomfort or pain to the reader, but so that so we can better understand their comprehensive power. They are a tactic. They are fundamental to the power bullies’ playbook. Hence, we need to think deeply about their impact in order to develop an equally powerful response.

In cataloging the power of insults to undermine civil rights reform, this book owes tribute to other scholars who have documented the power of words to wound. In 1993, Charles Lawrence, Mari Matsuda, Richard Delgado, and Kimberlè Crenshaw coauthored a groundbreaking book called Words That Wound: Critical Race Theory, Assaultive Speech, and the First Amendment. Like many young scholars at the time, I was mesmerized by this book because it challenged the traditional understanding of the First Amendment and reflected what Matsuda so aptly called “outsider jurisprudence.” Rather than seeking to offer a balanced view of the First Amendment, they sought to “present a dissenting view grounded in our experiences as people of color and ask how those experiences lead to different understandings of racism and law.”7 Their work was grounded in the emerging movement called “critical race theory.”

They placed their book in their experiences on college campuses and elsewhere of assaultive speech being used to injure racial minorities as a group. For example, Lawrence was alarmed when a Stanford University poster was defaced with the word “niggers” and the university responded that the students who defaced the poster and engaged in other hateful speech could not be disciplined under university discipline rules because their actions constituted protected speech. Lawrence, however, argued that the students’ hate speech was not for the purpose of advancing debate. It was an example of speech being used to intimidate and stifle intellectual exchange. Taking Lawrence’s storytelling in a new direction and foreshadowing the #MeToo movement that was decades away, Matsuda emphasized the importance of first listening to the voice of the victims of hate speech in developing an appropriate response.

By the time their book was published, Lawrence had helped to push Stanford to adopt a regulation that provided sanctions for some kinds of derogatory student speech that the regulation described as “harassment by vilification.” While Lawrence recognized that some people thought this kind of regulation constituted the work of the “thought police,” he defended it as regulating speech that lies outside of the First Amendment.8 In a later chapter, Delgado tried to craft remedies against this kind of hate speech by arguing that there should be a tort action for racial insults, epithets, and name calling.9

Their work is very important in reminding us that the problem of racist and other injurious speech is nothing new in the public domain. Delgado recalled that many people in the village of Skokie, Illinois, found the demonstration by the National Socialist Party of America in 1977 with its Nazi uniforms and swastikas inflicted significant psychological trauma, especially because of the large number of Holocaust survivors who lived in that community.10 Like Lawrence, Delgado tried to use conventional legal tools to obtain remedies for that kind of trauma or enjoin it from occurring in the first place. In 1978, the American Civil Liberties Union (ACLU) defended the right of the white nationalists to engage in hate speech as part of their First Amendment rights.

A lot has happened since that book was published in 1993, although much has remained the same regarding the presence of what this book calls public insults in the political domain. Echoing Skokie, white nationalists held a rally in Emancipation Park in Charlottesville, Virginia, on August 12, 2017, and the ACLU defended their right to march. Counterprotesters also exercised their right to free speech by protesting the white nationalists’ racist message. The situation turned deadly when a protester on the side of the white nationalists accelerated his car into the crowd of counterprotesters, killing thirty-two-year-old Heather Heyer and injuring nineteen other people.

But unlike its response to criticism of its First Amendment position in 1978, the ACLU of 2017 did some soul-searching after the Charlottesville protest.11 It invited Jameel Jaffer, Charles Lawrence, and Mary Frances Berry, prominent scholars on the First Amendment, to its biennial meeting on September 16, 2017, to discuss the ACLU’s proper role in representing proponents of hate speech. The work of Lawrence, Delgado, Crenshaw, and Matsuda, along with others, made it possible for Lawrence’s ideas to be considered important enough to be part of the ACLU’s consideration of how to defend the First Amendment and racial equality. Following the 2017 discussion of its role in Charlottesville, the ACLU revised its case selection guidelines to help local affiliates resolve conflicts between competing values or priorities. While not changing its fundamental position that it should defend hateful speech, it also emphasized two important factors that might cause a local affiliate to choose not to defend a particular speaker: “whether the speaker seeks to engage in or promote violence” and “whether the speakers seek to carry weapons.”12 With hindsight, it is possible to argue that the Charlottesville protesters were in the category of those whom the ACLU affiliate could have chosen not to represent even if it had the resources to engage in that representation. The issuance of these selection guidelines caused free speech advocates, such as Wendy Kaminer, to publish an op-ed in the Wall Street Journal arguing that the ACLU had retreated from its protection of free speech.13

While benefiting enormously from this lively debate about the proper role of the First Amendment in the face of hateful speech, I seek to reframe the consideration of such speech. I accept the reality that hate speech will continue to be a part of the American political landscape and that the First Amendment will preclude us from enjoining such speech or creating strong remedies for the emotional harm that it may cause. Instead, I ask how we can be better prepared to deal with the reality of hate speech, or what I more broadly call “public insults,” by anticipating their use by the power bullies.

I seek to take the discussion of public insults in a new direction. I argue that the phenomenon of public insults is undertheorized. The power of public insults goes much further than suggested by Lawrence and his colleagues. Public insults have the ability to systematically deflect civil rights advances in many areas of the law. We need to understand public insults as a tool or weapon of the power bullies, which is very effective in undermining statutory and civil rights advances. I argue that this tool has the power to act as a headwind to deflect or impede attempts to attain structural reform and then act as a dead weight to frustrate efforts to effectively implement whatever reform is attained. In this book, I use five case studies from different areas of the law—disability, immigration, marriage equality, abortion, and sexual harassment—to concretely examine the power of public insults in practice.

I write this book in the context of my lifelong work seeking to construct tools to advance structural reform rather than to advance reform through one-person-at-a-time remedies. The latter remedy is part of the neoliberal approach to reform, which privileges private, market-based solutions over systemic governmental answers. This book provides a comprehensive critique of this approach. For example, while it is important for an individual woman in the workplace to obtain relief when she is a victim of sexual harassment, we will never attain a fair workplace until we eliminate the structural rules that facilitate sexual harassment. As discussed in chapter 7, we need to think of the phenomenon of sexual harassment as tied to the larger problem of low wages, inflexible work schedules, differential workplace expectations based on gender, inadequate pregnancy leaves, and sexist dress codes. A man’s harassment of a woman in the workplace is a reflection of the gender-based power imbalance in the workplace rather than an isolated incident of rude behavior. An appropriate remedy needs to understand the full scope of the nature of the harm. The law’s neoliberal approach to the problem of insults rarely asks those structural, systematic questions.

I expect that many readers will want to know what I propose as a grand solution to the enormous power of public insults that this book painstakingly portrays. Unfortunately, there is no one-size-fits-all answer. Solutions can only be developed in context. My broad argument is that it is important that civil rights advocates anticipate the power of insults when we craft legislative or constitutional law solutions to important problems like disability discrimination (chapter 3), immigration reform (chapter 4), marriage equality (chapter 5), abortion rights (chapter 6), and sexual harassment (chapter 7) so that we try to build some defensive protection into the civil rights framework. For example, in chapter 4 I show how Obama-era executive orders to help advance immigration reform could not withstand the anti-Muslim onslaught of the Trump administration, because such reforms could be deleted with the stroke of a pen by a new administration. Even when the US Congress enacts reforms into law, it is difficult to withstand both headwinds and dead weights. As discussed in chapter 7, Congress’s willingness to amend Title VII after Anita Hill brought attention to the problem of sexual harassment could not withstand the enduring dead weight against effective enforcement. Despite the conceptual promise of the legal tool of sanctions against sexual harassment, Title VII often seems stuck in assisting only a small cross-section of women who are harmed by public insults in the workplace. In chapter 8, I end the book by considering how public campaigns like #BlackLivesMatter (BLM) can help to directly challenge the public insult narrative by elevating the lives of Black people and seeking structural reform.

Nonetheless, we must also recognize that even those public campaigns can backfire. Considering, for example, the impact of the #MeToo movement, Aya Gruber cautions us to remember that the “criminal law causes real injuries” and that one should examine “feminist participation in the penal system with a jaundiced eye.”14 She urges feminists to look “ahead to how the laws will operate in the world as it exists: a world of racialized overpolicing and overimprisonment.” She argues that criminal law should be “a last, not first, resort.” In the framework of this book, the dead weight of the power bullies’ penchant for solving many problems with a heavy criminal hand is undermining the attempts of these various social movements to attain justice. It is easier to throw Harvey Weinstein or Derek Chauvin in jail than to fundamentally change society so that all people can live and work in an environment of dignity and respect. We need to measure success through structural change rather than through isolated examples of bad actors being imprisoned. Thus, the BLM movement provides an important road map, because it has refused to declare success on the basis of indictments of police officers. Instead, it continues to strive for structural reform with hashtags like #DefundThePolice.

We should never underestimate the power of insults, especially in the hands of the power bullies. Words are weapons. They can hurt us. They have. I hope this book helps us better understand the ways in which power bullies can harness public insults to undermine civil rights reform, and how we might fight back. Our lives depend on it.


1 Insults

A POWER TOOL FOR POWER BULLIES



INSULTS IN HISTORICAL CONTEXT

The use of public insults by politicians is nothing new.

Since the founding of our republic, politicians have engaged in vociferous, insulting behavior to attain and retain power in society. “When John Adams ran against Thomas Jefferson, [b]oth candidates suffered personal attacks; Adams, for his perceived lack of masculine virtues, Jefferson for rumors that he had fathered children with one of his slaves and, enamored with French revolutionary ideas, had plans to install a Bonaparte-like dictatorship in America. His heterodox Christianity also raised charges of atheism.”1

In the late eighteenth and early nineteenth centuries, politicians would respond to perceived insults, such as being called “a worthless scoundrel, a poltroon and a coward”2 or a “bowl of skimmed milk,”3 by seeking a duel.4 “Raised by an immigrant mother on a subsistence farm on the Carolina frontier,”5 Andrew Jackson, for example, was taught that he needed to establish and prove his status as a gentleman by dueling. “A gentleman dueled only with other gentlemen. If insulted by an underling, a gentleman responded by thrashing the upstart with a cane or horsewhip.”6

The deployment of and response to insults has always been class based. Upper-class society tolerates and uses it in the political sphere. In the early nineteenth century, “[e]verywhere, dueling was considered the prerogative of upper class gentlemen, who decreed that the unwashed rabble had no honor to defend and thus were ineligible to spill blood on the sacred field of honor.”7 The deployment of base insults was an important arsenal of the power elite to maintain their control in society, including the support of slavery. Historian Joanne Freeman documented how southern members of Congress, in particular, who were loyal to a violent code of masculine honor, often bullied and beat their northern colleagues to silence their opposition to slavery.8

Insults continued to play an important role in public life as the United States entered the modern era. Although the use of insults for political purposes spans social classes and political ideology, I demonstrate here that those in positions of power based on class, race, sex, gender, and disability status, whom I call “power bullies,” have been able to deploy insults to greater effect than others. The purveyors of insults include politicians, corporate lawyers, media personalities, judges, and police officials. Whether they are barring immigrants from entering the United States, engaging in sexual harassment, demeaning people with disabilities, or devaluing Black lives, actors who possess political, economic, and social advantages have relied on insults to undermine the civil rights of historically subordinated groups.

Insults have been power tools for power bullies. These insults need to be understood not merely as a personal attack on a discrete individual or group of individuals but as a tool that helps undermine the attainment of structural, progressive policies. As Owen Fiss has argued, “[s]tructural reform is premised on the notion that the quality of social life is affected in important ways by the operation of large-scale organizations, not just by individuals acting either beyond or within these organizations.”9 Thus, this book captures three important ways that public insults can be effective: (1) by deflecting attention away from the erosion of or need for structural reform, (2) by acting as a headwind to impede attempts to attain structural reform, and (3) by acting as a dead weight to impede people from exercising their statutory or constitutional rights.

Deflection

A well-known example of deflection was the public response to the shooting of Michael Brown in Ferguson, Missouri, on August 9, 2014. Even though witnesses claimed that Michael Brown had his hands up when approached by police, conservative news sources immediately emphasized Brown’s purported criminal record for minor shoplifting.10 Officer Darren Wilson, who was charged with the shooting, was not indicted; the issue of whether Michael Brown was a “good person” should have been irrelevant to the issue of whether the shooting was justified. As Ezra Klein has said: “But this is a sick conversation. The Good Ones don’t deserve to be shot when they’re surrendering. But neither does anyone else. It doesn’t matter that Michael Brown was starting college on Monday. And it doesn’t matter if he was involved in a robbery on Saturday. What matters is the precise circumstance in which Officer Darren Wilson shot Brown.”11 Office Wilson was never indicted; the power bullies succeeded in their campaign of insults.

But the murder of George Floyd shows us how public protests can challenge this power bully deflection strategy. Predictably, after Floyd’s murder on May 25, 2020, the power bullies started posting that Floyd had a criminal history and was accused of passing counterfeit bills. President Donald Trump called the Minneapolis protesters “thugs,” raged against the media for “doing everything within their power to foment hatred and anarchy,” and criticized Democratic officials for letting the protests spin out of control. He quoted a 1960s southern sheriff’s threat to shoot looters in Black neighborhoods and threatened to bring in the army if “liberal governors and mayors” don’t get tougher on demonstrators.12 Trump’s strongest tactic of deflection was to pose for a photo in front of a Catholic Church, holding a Bible, in defiance of the protesters.

The national and international protests that followed the murder of Floyd, however, served to control the narrative. British newspapers proclaimed that Trump’s response “inflames America’s injustice.” The largest German newspaper announced: “Trump declares War on America.” India’s second-largest English daily wrote that Trump’s tactics, if conducted by the Indian government, would have caused “the U.S. State Department . . . [to] condemn[] the government, and call[] for respecting human rights.” The Chinese Communist Party’s flagship newspaper published a cartoon featuring a police officer’s uniform beneath the cracked façade of the Statue of Liberty with the tagline “Beneath human rights.” Pakistan’s paper of record ran the headline “Trump on the Warpath.” One of Mexico’s leading daily newspapers proclaimed that the United States “seems to be on the edge of an abyss with incalculable consequences for its own population, but also for the rest of the world.”13 The attempts to insult George Floyd and the protesters were drowned out by the worldwide protesters who spoke out against police brutality.

It took many years of murders of Black people for Black Lives Matter to begin to control the narrative. After each senseless killing, as I discuss further in chapter 8, the police spun out a fabric of lies to make it look like the murder was justified. But the shooting and murder of unarmed Laquan McDonald, a Black male, in the back as he was moving away from the numerous officers who surrounded him was so outrageous that even white America could no longer look the other way. Multiracial crowds began to fill US streets, and streets around the world, with radical calls to “defund police.” Their success shows both that deflection is penetrable and the high cost in deaths that must occur before those deflections can be beaten back. Further, as I discuss in chapter 8, it provides us with an example of how to control the narrative to seek structural change rather than merely justice for one family of a murder victim.

Deflection with Headwinds

Deflections often occur with headwinds. That combination can be seen in the well-known example of candidate Donald Trump mocking reporter Serge Kovaleski. In November 2015, Trump mocked reporter Kovaleski at a campaign rally by flapping his arms to imitate Kovaleski’s congenital joint condition, arthrogryposis.14 Trump’s behavior led to public discussion about whether his campaign could survive such boorish behavior.15

But not many can recall why Trump was mocking Kovaleski. When I have talked about this book’s thesis, few audience members have indicated that they remember why Trump mocked the reporter. So let me remind the reader of the sequence of events that led to Trump mocking him. On November 21, 2015, Trump made a false claim that Arab Americans cheered the 9/11 attacks from rooftops in New Jersey. At a campaign rally in Birmingham, Alabama, Trump said: “I watched when the World Trade Center came tumbling down. . . . And I watched in Jersey City, N.J., where thousands and thousands of people were cheering as that building was coming down. Thousands of people were cheering.”16 He made that claim to support his campaign position that the United States needed to curtail Muslim immigration and reverse the immigration reform that had occurred under President Barack Obama.17 When his claim was challenged, he repeated: “People over in New Jersey that were watching it, a heavy Arab population, that were cheering as the buildings came down.”18 A couple of days later, Trump defended his false claim by citing a 2001 Washington Post article by Kovaleski.19 Trump wanted to curtail Muslim immigration into the United States; he was inventing a false narrative to justify that step.

When Kovaleski heard that Trump was citing his news reporting to support this false claim about people cheering the 9/11 attacks, he responded to correct the record. Rather than respond to Kovaleski with facts, Trump responded with ridicule. He mocked and imitated Kovaleski’s arm gestures.20 Trump then doubled down on this insult by saying that he was “showing that the reporter was groveling when he totally changed a 16 year old story that he had written in order to make me look bad. Just more very dishonest media!”21

What did this insult accomplish? It deflected attention from the inaccuracy of Trump’s original assertion that people in New Jersey were cheering the 9/11 attacks. It allowed Trump to continue his anti-Muslim vendetta, which arguably helped him win the presidential election. A deflecting insult was a tool to undermine some immigration reforms that had been achieved during the Obama presidency.

Notice the dynamic of the insults. A wealthy, celebrity, political candidate made an unsubstantiated and insulting claim. It was part of his anti-immigrant rhetoric to support banning Muslims from entering the United States and curtail immigration from Mexico.22 The purpose of those proposals was to undermine the immigration reform that had occurred under President Obama. Trump’s ten-point immigration plan included terminating “President Obama’s two illegal executive amnesties.”23 Within three days of Trump making this false claim, which itself was deeply insulting to Muslims and Arabs, the media turned its attention to whether Trump had mocked Kovaleski. Trump supported this diversion by saying that Kovaleski was “groveling.”24

By the time Meryl Streep, during her Golden Globes speech, repeated the allegation that Trump had insulted Kovaleski, the New York Times reported that Trump had “appeared”25 to mock Kovaleski and made no mention of the underlying anti-immigrant stance of Trump that spurred the insulting behavior. The insult helped transform the immigration debate from whether American Muslims had actually cheered the 9/11 attack to whether Trump had insulted Kovaleski.26 Trump’s ten-point immigration plan included the following: “Immediately terminate President Obama’s two illegal executive amnesties (Deferred Action for Parents of Americans and Lawful Permanent Residents and Deferred Action for Childhood Arrivals). All immigration laws will be enforced—we will triple the number of ICE agents. Anyone who enters the U.S. illegally is subject to deportation. That is what it means to have laws and to have a country.”27 The details of that immigration plan received little public discussion while people dissected Trump’s gestures and words in mocking Koveleski. The eventual implementation of that immigration plan had a devastating impact on the progressive change that was attained during the Obama administration.

As this example reveals, insults can be highly effective against disadvantaged individuals and groups in society to deflect public attention from harmful public policies and act as a headwind to undermine existing civil rights reform. In this example, the insult was directed at a person with a disability; the reform was in the area of immigration law. But diversionary insults are not limited to deflecting public attention away from the need for immigration reform. In fact, one should understand public insults to be an important tool of the financial and political power elite to undermine or overturn nearly all areas of civil rights reform.

Another interactive example comes from the area of LGBT rights.

As discussed further in chapter 5, the LGBT* community has faced decades and decades of horrible public insults. Lesbians were characterized as man-haters. Gay men were considered to be pedophiles. Transgender people were largely invisible, but when they began to be more public, they faced horrific slander and violence. Until the Supreme Court decision in Lawrence v. Texas in 2003, many states still had enforceable laws that made gay men and lesbians face long prison sentences if they were convicted of engaging in sodomy. It is difficult to think of a group that the political right more openly despised and castigated. Public insults seemed to impose a nearly insurmountable barrier to reform, not merely a headwind.

The LGBT community certainly understood that it was the victim of such public insults, given the lack of subtlety in the expression of those insults. They had to engage in a massive public relations campaign to humanize their experience and make society more tolerant of their right to live in a respectful environment.

The LGBT community had a number of aspirations for how to attain a more just society. The general view was that the sodomy laws needed to be overturned, then a national nondiscrimination statute needed to be passed, and finally, same-sex marriage should be made possible through litigation. The general view was that it would not make sense to obtain the right to marry if the members of the married couple could be fired the next day for getting married. Nondiscrimination had to precede the right to marry.

But guess what? It didn’t happen that way. The Supreme Court did invalidate sodomy statutes in 2003. But it also invalidated bans on same-sex marriage in 2014, before a national statute was passed that protected the LGBT community from discrimination. (As I write this book in June 2020, the Supreme Court has just interpreted Title VII to cover sexual orientation and transgender discrimination.) What went wrong with the predictions about the needed sequence of events?

As I argue in chapter 5, the political strategy failed to account for the power of insults not only to make political reform difficult but also to narrow the ultimate type of victory that the LGBT community could attain. Even though the LGBT community was able to persuade a bare majority of the US Supreme Court to invalidate sodomy laws and bans on same-sex marriage, it has not been able to persuade a majority of the US Congress to affirmatively protect the well-being of the LGBT community. Further, as I argue in chapter 5, same-sex marriage is a much more conservative victory than the attainment of antidiscrimination laws, because marriage itself is a highly conservative institution, whereas legislative nondiscrimination laws reflect more radical change. If one understands that individualistic, conservative goals are the easiest to attain, then the jump from judicially overturning sodomy statutes to overturning bans on same-sex marriage through the use of the conservative judicial system, while skipping legislative nondiscrimination statutes, makes sense and is even predictable. And oddly, as I discuss in chapter 5, federal nondiscrimination protection was achieved by the Supreme Court interpreting the already-existing Title VII to ban LGBT discrimination rather than by Congress passing a freestanding statute on the subject. While that result was also not predicted by LGBT activists, it will likely lead to narrower protection than a freestanding statute would provide because, as I discuss in chapter 5, the Court avoided some of the more controversial aspects of nondiscrimination protection.

These roles are therefore interactive. In acting as a headwind, the power of insults often helps cause political change to be narrow and individualistic. If one recognizes that civil rights activists are likely to achieve narrow and individualistic victories, then one can also better anticipate that the power elite is likely to narrow these victories further as they go into effect. While some of the scholarly work on civil rights reform recognizes that the powerful can undermine or impede advances,28 none of this scholarship considers the interaction between the headwind and dead weight effects of public insults. These tools limit the scope of victory at every step of the process of seeking progressive reform from enactment to implementation.

Dead Weight

The biggest dead weight to structural reform is the US Constitution. It enshrined slavery while counting slaves as three-fifths of a person for the purpose of southern voting strength. In Dred Scott v. Sanford, 60 U.S. 393 (1857), the Supreme Court declared that a freed Black man was not even a “citizen” of the United States and therefore could not take advantage of the rights and privileges conferred on US citizens. It was not until the Civil War was over and the Fourteenth Amendment was ratified in 1868 that the Constitution guaranteed citizenship to all persons born or naturalized in the United States.

The enshrinement of slavery with disproportionate electoral power given to the southern states is built on the very premise that Black lives don’t matter. As conservative Virginian George Fitzhugh said in the mid-nineteenth century: “Subordination, difference of caste and classes, difference of sex, age, and slavery beget peace and good will.”29 Although slavery was eventually abolished, we have not abolished the electoral system that gives disproportionate power to the former slaveholding states. From the electoral college to the design of the US Senate, southern states have more power than northern states. When Black citizens won the right to vote and tried to exercise it in the 1960s, southern states created obstacles like literacy tests, which they could justify through the stereotype of Black people as being stupid and uneducated (while they also insisted on segregating and underfunding schools for Black children). As I discuss further in chapter 2, this constitutional design makes it exceedingly difficult to attain structural reform that advances civil rights because the slaveholding mentality still controls the voting behavior of most of the southern states. The Constitution is designed to promote one-person-at-a-time remedies rather than structural remedies that can genuinely make Black lives matter. But in understanding the creation and permanency of this constitutional design, I urge the reader to remember that it was predicated on the view of Black people as having a proper role as slaves and not being entitled to US citizenship. As Fitzhugh famously said: “The negro slaves of the South are the happiest, and, in some sense, the freest people in the world.”30 We may scoff at that idea today as ridiculous, but we should remember that the constitutional design embodied that premise.

But the dead weight effect is not limited to the area of racial equality. It can also be seen, for example, in the abortion context, discussed more fully in chapter 6. The antiabortion movement has done a masterful job of hurling insults at pregnant women to harass and demonize them so that they will be intimidated from exercising their constitutional right to choose to terminate their pregnancies. These insults act as a dead weight to impede the exercise of constitutional rights. While the antiabortion movement has not yet succeeded in overturning Roe v. Wade, it has managed to use the force of the state to harass and intimidate women in the hope they will not terminate their pregnancies. This state-sponsored strategy, which has included requiring women to view enlarged images of fetuses and being told that they face certain depression and suicide if they terminate their pregnancies, has resulted in the terrorization of pregnant women. This strategy has successfully chipped away at the supposed right of pregnant women to make autonomous decisions about whether to terminate their pregnancies. In the abortion context, as discussed in chapter 6, the Supreme Court has removed the requirement that the state stay neutral. It has allowed the state to use its power to impose its moral view that the fetus is a person and a pregnant woman’s only proper role is as a mother. This book argues that it is helpful to understand the state as using the tool of public insults to terrorize women from exercising their constitutional right to terminate their pregnancies.

INSULTS WITHIN THEIR STRUCTURAL AND SOCIAL CONTEXT

We can best understand the power of insults if we assess them within their structural and social context. In the abortion context, for example, the state does not simply use billboards or public service announcements to announce its antiabortion perspective. It imposes itself into the life of a pregnant woman by handing her a booklet with distorted images of fetuses and inaccurate medical facts, which are intended to scare, harass, and terrorize her so that she will not exercise her constitutional right to terminate her pregnancy. Through its so-called informed consent requirements, it imposes a view of the pregnant woman as a dithering emotional creature who is too immature to exercise her right to bodily autonomy. Similarly, in the drive-by litigant example discussed in chapter 3, the corporate power elite tries to avoid complying with the requirements of the ADA by deflecting attention from its own blatant violation of accessibility standards. It portrays the wheelchair user who cannot even get into the local pharmacy to pick up a prescription as a greedy gold digger who is unconcerned about the broader needs of the disability community. And these examples of the use of public insults to terrorize and deflect are not unique. As shown in the later chapters of this book, this is a systematic strategy deployed by the power elite to undermine civil rights advances by the political left.

For the purposes of this book, I am using the definition of insults offered by psychologist Michele Wellsby and her coauthors: “a verbal expression that conveys a negative (e.g., offensive, degrading) meaning.”31 Linguists José Mateo and Francisco Ramos Yus add a vital element to my definition by underscoring the element of intentionality, defining insults as “utterances with which speakers intend to offend their interlocutors, by saying or doing something rude or insensitive that offends them.”32 Insults, of course, can be largely private in nature. The insults that I analyze, although at times directed at people who are not public figures, have the larger aims of broadly impacting public discourse and accomplishing legal and policy goals.

Work by psychologists, communication theorists, and others can help us understand the complex definition of insults and their potential effects on others. We learn that insults can be especially effective when they are innovative and that they might have a strongly negative effect on one or more groups in society, while others consider them to be harmless. There is no objective definition of insults. Their impact must be understood in context. The important point that I seek to illuminate in this book is that the deployment of public insults by power bullies has existed for hundreds of years and in recent years has been an effective tool to help dismantle the effectiveness of civil rights advances. What I have learned as I have examined various political and legal events in American history is that it is helpful to add a new question to our analysis: How have public insults been part of the strategy that led to a particular result that took civil rights issues in a conservative or limiting direction? Some examples are straightforward; others are more subtle, but I have found this tool to be very useful in better understanding a particular historical phenomenon. Obviously, examination of the use of public insults is not the only tool we need to use in understanding retrenchment on civil rights issues, but it is an important one that we need to add to our analytical framework.

Let us walk back through the annals of history to see this effective use of public insults by the powerful. In 1991, Anita Hill offered graphic testimony accusing Clarence Thomas of sexual harassment that included discussion of “penis sizes, breasts, pubic hairs and pornography.”33 Before she offered this testimony before the US Senate, Thomas spoke angrily, turning the tables on his Senate accusers and insulting them and the process in stark terms:

This is a circus. It is a national disgrace. And from my standpoint, as a black American, as far as I am concerned, it is a high-tech lynching for uppity-blacks who in any way deign to think for themselves, to do for themselves, to have different ideas, and it is a message that, unless you kow-tow to an old order, this is what will happen to you, you will be lynched, destroyed, caricatured by a committee of the U.S. Senate, rather than hung from a tree.34

Communication experts William Benoit and Dawn Nill published a critical analysis of Thomas’s statements before the Senate Judiciary Committee. They argue that “Hill’s allegations, while providing a salacious spectacle and temporarily impeding his confirmation, might have ultimately aided his nomination by distracting the Senate’s attention from the critical questions about Thomas’ judicial qualifications.”35 Thomas was quite clever in how he responded to the Hill allegations. Although he denied them and suggested they were not credible, because she had followed him to the Equal Employment Opportunity Commission (EEOC) (after these episodes had reportedly occurred) and did not complain about his behavior to others at the time, he did not attack her directly. Benoit and Nill describe this strategic choice as an “extremely wise decision,” because a verbal attack on Hill “would place Thomas in the role of aggressor and Hill in the role of victim.”36 A verbal attack on Hill might create an “impression which was congruent with Hill’s accusations, not with his defense.”37

Rather than attack Hill, Thomas attacked the senators who were accusing him of sexual misconduct. He called the confirmation process an “ordeal” and an “obstacle” that was “Kafka-esque.” He said that the process was destroying his life, his accomplishments, and his family. He refused to “provide rope for my own lynching or for further humiliation.” He accused the senators of engaging in that lynching. Benoit and Nill point out that these “remarks might seem out of place in a speech designed to restore his reputation. In fact, one might think their intent was to antagonize the very people who would decide whether he ought to become a Supreme Court Justice.”38 But the strategy worked because it placed the senators voting against him in position of appearing to be “racists and bigots.” Benoit and Nill argue that “Thomas’ decision to attack his accusers (in the Senate) deflected attention away from charges of sexual harassment (Thomas allegedly victimizing Hill) to charges of racism (the Senators victimizing Thomas).”39

While it is clear that Thomas powerfully used insults to deflect attention, Benoit and Nill have understated the scope of that deflection. Before the Hill allegations were brought forward, there were serious questions raised about Thomas’s judicial qualifications and his positions on civil liberties issues. Those concerns about his qualifications and potential impact on civil liberties cases had resulted in a deadlocked vote in the Senate Judiciary Committee before Hill’s allegations arose. No previous Supreme Court nominee had been confirmed by the Senate without a positive recommendation from the Judiciary Committee. Thus, Thomas had a steep hill to climb even before the Hill allegations were put forward. Rather than hurting his chances to be confirmed, Thomas’s ability to powerfully invoke public insults arguably helped his candidacy succeed. By marshaling such a strong attack against the senators, he put them in a defensive posture of having to worry that they would be considered racists if they voted against Thomas.

Given the closeness of the vote, Thomas needed to convince only one potential fence-sitter, such as Arlen Specter, to be confirmed. At the time of the Thomas hearings, Specter grilled Hill and accused her of “flat-out perjury.” He told the press that her “credibility has been demolished.”40 As a pro-choice Republican who had helped block the nomination of Robert Bork to the Supreme Court three years earlier, Specter was arguably an unlikely ally of Clarence Thomas. But it appears that Thomas fooled Specter, who did not fully grapple with his record. In a Washington Post interview in 1994, Specter said that his “greatest disappointment” was that Thomas turned out to “be anything but a moderate.” He had naively hoped that Thomas’s “life experience as an African American, going from poverty to success, [would] ultimately take hold.”41

But why would Specter have that view, in light of Thomas’s record at the EEOC? Thomas opposed affirmative action and had deliberately allowed age discrimination claims to lapse through inaction at the EEOC. He was accused of transforming the “EEOC into a claims adjustment bureau” rather than an “instrument of social change.”42 There was little reason to think that Thomas was a “moderate.” By lashing out at the Senate judiciary committee in stark racialized terms, Thomas was able to cloak himself as an African American man who was being attacked by the white lynch mob. In that context, Specter came forward as a strong proponent, beating back what he perceived to be Hill’s role in this lynch mob. Hill somehow became the aggressor instead of the victim. Her race and gender status was erased in the context of Thomas’s pummeling insults.

Specter’s susceptibility to Thomas’s powerful invocation of insults in 1991, when the country had not yet begun to understand the harm imposed by sexual harassment, may be understandable. What may be more surprising is that Brett Kavanaugh was able to take a page from Thomas’s playbook and be equally successful at attacking the Senate to obtain confirmation to the US Supreme Court in 2018. Unlike Thomas, Kavanaugh could not invoke the image of the lynched Black man, but he and his surrogates did invoke the image of an angry mob.

Like Thomas, Kavanaugh denounced the process, saying it was a “national disgrace” and a “circus,” vowing: “You may defeat me in the final vote, but you’ll never get me to quit, ever.”43 Like Thomas, who refrained from attacking Hill, Kavanaugh was careful not to attack his accuser, Christine Blasey Ford, personally, saying: “I’m not questioning that Dr. Ford may have been sexually assaulted by some person in some place at some time, but I have never done this to her or to anyone.”44

Senator John Cornyn, a Republican from Texas, called the opposition to Kavanaugh an example of “mob rule,” and Senator Mitch McConnell of Kentucky said that “the virtual mob that has assaulted all of us in this process has turned our base on fire.”45 Senator Lindsey Graham of South Carolina went the furthest in defending Kavanaugh, denouncing anyone who would oppose his confirmation. He said: “To my Republican colleagues, if you vote no, you’re legitimizing the most despicable thing I have seen in my time in politics.” Then, gesturing to the Democrats, he said: “You want this seat? I hope you never get it.”46

These two examples from recent US history show a particularly inventive use of public insults. Both Thomas and Kavanaugh insulted the Senate Democrats for creating a so-called sham process. Republican senators indirectly demeaned the women (Hill and Ford) as liars, playing into the stereotype that women fabricate claims of sexual harassment and sexual assault while directly demeaning the senators who pursued these charges and found them credible. This powerful use of insults helped two men gain positions of enormous power in American society. Clarence Thomas replaced civil rights icon Thurgood Marshall, and Brett Kavanaugh replaced the swing vote of Anthony Kennedy. Ideologically, their selection to the Court would have a huge impact on the Supreme Court’s jurisprudence for decades to come. For both men, their confirmation was not assured in light of the serious allegations brought against them. Thomas survived a 52–48 roll-call vote, with eleven Democrats voting yes and two Republicans voting no.47 Kavanaugh survived a 50–48 vote. It would appear that the clever hurling of public insults by the nominees and their supporters helped stem the bleeding so they could get confirmed. Public attention was drawn to the issue of whether these men had been unfairly accused of sexual misconduct rather than to the arguably more important issue of how their legacy might transform the US Supreme Court.

The Thomas and Kavanaugh cases are not isolated examples of power bullies being able to use insults to undermine civil rights reform. They and their supporters were able to deploy public insults to help them climb the ladder of success, where they would then have additional power to undermine civil rights advances.

Another important aspect of the Thomas and Kavanaugh episodes is understanding the narrow range of discourse available to Hill and Ford. While Thomas and Kavanaugh engaged in explosive, angry testimony, Hill and Ford were comparatively composed. The New York Times described Ford as offering “cautious testimony laced with a scientific description of how neurotransmitters code ‘memories into the hippocampus’ to lock trauma-related experiences in the brain.”48 Similarly, the New York Times described Hill as “speaking in a calm, even tone.”49 Although Kavanaugh and Thomas were certainly insulted by the allegations leveled against them, it is important to remember the somber and calm tone that Hill and Ford used to recount their experiences. Although they arguably tried to use the platform of the US Senate to offer an insulting account of Kavanaugh’s and Thomas’s behavior, these attempts were not successful in derailing these nominations. In understanding the effectiveness of insults, we must remember that the power bullies have more muscle to hurl effective insults than those from disadvantaged communities. Neither Ford nor Hill could use the angry posture deployed by Thomas and Kavanaugh to offer their accusations. They could not “hurl” insults; they could merely recite the facts which, if believed, would be very insulting toward Thomas and Kavanaugh.

While there have been times in US history when the political left could hurl insults to maintain its own grip on power, this book canvasses recent US events in which that tool has been an effective part of the political right’s arsenal to undermine civil rights reform. The tool of public insults is most effective in the hands of the power bullies.



2 Headwinds, Deflections, and Dead Weights in Action



THEORISTS OF SOCIAL CHANGE

Community organizers, sociologists, and contemporary constitutional theorists agree that civil rights activists need cultural, political, and legal tools to attain effective structural reform, although they differ about how those tools should work together. Sociologists argue over the relative efficacy of local grassroots organizing, the role of national campaigns and organizations, nonviolent action, and more mainstream advocacy efforts.1 Legal scholars disagree on how effective courts can be in promoting progressive change and what factors advance or impede meaningful reforms effectuated through the legal system. These scholars have a lot to teach us about how to achieve effective change. However, I believe that their insights could be deepened if they gave more robust consideration to how the power of insults often has a deep impact on the struggle to attain and maintain effective structural reforms.

Sociologists and legal theorists need to incorporate how public insults act as deflections, headwinds, and dead weights in the struggle for social and political change. By focusing on the work of two sociologists, I hope to show how such incorporation could strengthen their theory of social change. In the next section I look closely at some legal theorists.

In their book This Is an Uprising: How Nonviolent Revolt Is Shaping the Twenty-First Century, sociologists Mark Engler and Paul Engler have effectively drawn on the work of others in their field to try to understand how effective change can occur. They tell the story of how what they call “nonviolent revolt” by the political left has helped shape successful civil rights movements.2 They describe many successful civil rights struggles, showing how seemingly polarizing tactics, when deployed by the political left, combined with community activism, can help change public attitudes and lay the groundwork for successful civil rights reforms. Like my work, they seemingly understand the power of insults and emphasize the need to combat anti-immigrant vitriol to achieve progressive reform. In other words, they provide some evidence for how the political left can overcome the dead weight of public insults. But I believe their work would be even stronger if they also considered the headwind effect of public insults.

Engler and Engler describe the transformation from a time of anti-immigrant vitriol to the embrace of the so-called DREAMers staying in the United States during the Obama administration. Their story begins with a description of the power of insults to prevent reform. In 2005, Representative James Sensebrenner proposed “a reactionary piece of immigration legislation that would have instated harsh penalties for unauthorized presence in the United States, erected a seven-hundred-mile fence along the border . . . and criminalized those assisting undocumented immigrants in obtaining food, housing, or medical services.”3 The story continues with Minuteman Project volunteers in 2005 bragging to a reporter that they wanted to kill all immigrants who crossed the border illegally. “You break into my country, you die,” they reportedly said.4 The cascade of anti-immigration insults continued when Fox News’s Lou Dobbs “warned that hordes of unwashed immigrants would bring plagues of tuberculosis, malaria, and even leprosy” to the United States.5

Focusing on the power of polarizing tactics, Engler and Engler then explain how immigration rights activists effectively responded. They argue that huge mass protests by immigrant rights activists brought about a political sea change. Right-wing candidates entered the general elections “facing down an energized bloc of the immigrant rights movement’s active public supporters.”6 Immigration activists staged a hunger strike at the Denver office of Obama for America, pushing President Obama to issue executive orders in favor of the DREAMers.7 “Polarization,” they argued, paid “dividends.”8 They end their chapter with the hope that Sensebrenner will reverse himself and say “I’m sorry” to the DREAM Act students.9 Further, they suggest that “it is possible that the polarized extremism of the Minutemen may soon look just as archaic and bigoted as the White Citizens’ Councils that thrived, for a brief moment, thanks to the ‘unwise and untimely’ clashes generated by the civil rights movement.”10

But Engler and Engler’s predictions have not come to pass. Obama’s executive orders could not survive the onslaught of public insults by the political right. Those insults were not merely a dead weight; they resulted in a virtual reversal of the Obama-era reform. In 2018 Sensenbrenner’s web page proclaimed his strong support for many of the measures he first supported in 2005.11 In an interview in 2016, Minuteman cofounder Jim Gilchrist, “insists that it was his group’s actions that led to the conservative fervor over cracking down on illegal immigration. He traces the current Republican discourse on the issue—Donald Trump’s infamous wall, the renewed interest in revoking birthright citizenship, and the calls for mass deportations back to his movement.”12 And in November 2018, in response to Trump’s warning about US security being threatened by Central American caravans of migrants, the Texas Minutemen announced that they were going to the border to stop the caravans from moving through Mexico.13 In 2019, the leader of an armed militia held migrants against their will at the New Mexico border, apparently fortified by Trump’s anti-immigrant rhetoric. The armed militias were reportedly emboldened by Trump’s “assertion that the arrivals constitute an ‘invasion.’ ”14

Although Engler and Engler’s account gave astute emphasis to the impact of anti-immigrant rhetoric, they underplayed the power of insults to act as a headwind and undermine enduring immigration reform. Possibly, Engler and Engler should have foreseen how the political right would use the strategies that they claimed could be effective against them. The political left does not have a monopoly on the use of disruptive tactics. Engler and Engler argued that conflict and disruption are important tools for change. They argued that “successful movements are often celebrated as heroic and noble” but “while they are still active, their tactics are never beloved by all. Accepting that reality is part of using conflict and disruption as tools for change.”15 Thus, Trump garnered free publicity during the presidential campaign in 2016 with statements that promoted conflict and disruption. His lack of civility received constant criticism. As predicted by Engler and Engler, he made “people uncomfortable.”16 Some people talked about holding their noses while voting for him due to his lack of civility. But at the end of the day, he beat the more conventional candidates (in both the primary and general elections in 2016) who “prefer[red] to look moderate and reasonable.”17 One should understand Trump’s success as being part of a broader social movement, with goals for structural change that were reflected by the Minutemen in 2005. The Minutemen were not just a bunch of vigilantes. They wanted a wall, they wanted immigrants deported, they even wanted immigrants to be executed at the border.18 Although their desire to execute immigrants at the border may remain unfulfilled, their desire for a wall and mass deportation achieved some success.

The political right’s recent success at social disruption illustrates that insults can become more powerful when marshaled by actors in positions of prestige and power. I argue that it is often possible for the power bullies to disrupt civil rights progress through the power of insults, because civil rights progress hangs by a narrow thread. What Engler and Engler describe as immigration victories were merely a couple of executive orders signed by President Obama that could quickly be erased by President Trump. “Some programs were created through guidance memoranda, agency policy, or operational changes that can be easily revoked or changed by the new administration.”19 The immigration rights community was not able to attain lasting immigration legislation during the eight years of the Obama presidency. While it took years for Obama to sign a pro-immigrant executive order, it only took about a week for the Trump administration to sign its first immigration executive order banning many refugees from entering the United States.20 Had immigration reform been achieved through legislation, it would have been more difficult for Trump to reverse course. The dead weight would have been lighter.

But I do not want to overstate my point about the difficulties for the political left of achieving reform in light of the dead weight and headwinds of public insults. There is evidence that political and social media campaigns, such as #Dreamers, have increased public support for these issues. Their social media campaign helped overcome the dead weight of negative portrayals of immigrants that make immigration reform difficult. Activism by DREAMers, including the shutting down of one of President Obama’s reelection campaign offices in 2012, likely influenced Obama’s decision to implement DACA as an executive order. Further, in nineteen states, DREAMers have won the right to go to public university at in-state rates.21 DREAMer groups have also given a voice to the hundreds of thousands of undocumented students across the country who felt isolated and alone before being connected to the many students who share their position.22 My point is simply that our understanding of any success must also take into account the way the headwinds of public insults can undermine any gains that are seemingly attained. While the DREAMers have helped move public opinion to broaden support for DACA,23 the Fox News network will reliably continue to spread lies that DACA recipients are connected to gang violence and high crime rates even though a felony conviction automatically ends a person’s DACA status.24

My point is simple. Reexamine the work of any sociologist who explains how to achieve structural reform and ask yourself: Could that scholar’s theory of social change be strengthened by considering the power of insults to act as deflection, headwinds, or dead weights? I suspect the answer is yes.

CONTEMPORARY CONSTITUTIONAL THEORISTS

In addition to sociologists, constitutional theorists also try to account for the importance of cultural forces in achieving successful legal transformations. Reva Siegel, for example, argues that cultural forces work alongside the law to help transform the Supreme Court’s understandings of the US Constitution. She tells a compelling story of how the social and political activism of the feminist movement helped propel the Supreme Court to recognize sex as a quasi-suspect class under the Constitution despite the failure of the states to amend the Constitution by ratifying the Equal Rights Amendment (ERA).25 Her work, however, does not provide an adequate explanation of why the political right was so successful in planting fear of women being drafted or being raped in gender-neutral bathrooms if the ERA were to be ratified. The power bullies’ cultural disruptions were an important headwind against attaining gender equity.

Further, not everyone accepts this account of constitutional litigation working in lockstep with cultural forces to achieve long-term legal and political success. In her response to Siegel, Robin West argues that the recognition of gender as a quasi-suspect class has not resulted in the kind of broad structural reform that feminists have long sought.26 The state still does not subsidize childcare, paid pregnancy leave is not a legal right, reproductive choices are increasingly limited and under attack, and the wage gap between women and men stubbornly persists as comparable worth cases continue to not be recognized by the courts. Sociologists would likely not be surprised at West’s account of the difficulties of attaining success in this area, because they would not expect a top-down litigation approach to be successful at achieving lasting reform.27 West embraces the importance of more ground-up cultural work to create lasting reform but does not fully account for the difficulty of responding to the power bullies’ use of public insults to influence the mainstream cultural mindset. In the context of the struggle to pass the ERA, an important power bully was a white woman, Phyllis Schlafly, who masterfully created the STOP ERA campaign (“Stop Taking Our Privileges”) in the 1970s. Joan Williams argues that the “ERA was defeated when Schlafly turned it into a war among women over gender roles.”28 But Schlafly’s ability to gain access to the media to push against the ERA by scaring women into thinking they would be drafted and have to abandon their role as homemakers should have been a totally predictable headwind under my book’s thesis. Rather than consider Schlafly’s role unexpected or exceptional, we should have anticipated such use of the public airways to scare voters away from ERA ratification.

While some sociologists and legal scholars helpfully emphasize the importance of ground-level disruptions to help attain political and legal changes, their theories fail to account for some additional insights offered by this book. They fail to understand how it is easier for the power bullies than the political left to create social disruptions. One reason that litigation is insufficiently effective is that the US legal system has built-in rules and policies that heavily favor narrow, individualistic remedies rather than structural reform. Further, and equally important, is that these built-in headwinds to civil rights victories make it especially easy for the power bullies to harness public insults to derail whatever victories may be achieved. It is the intersection of narrow political/legal rules and power bullies’ public insults that undermines the efforts of the civil rights community. Thus, West appreciates the importance of ground-level work by the political left but does not consider the importance of that work in fighting against the public insult headwinds. And Siegel may be correct about the important victories achieved by constitutional litigation, but she overstates these successes because she fails to account for the dead weight effect of power bullies undermining narrowly crafted victories.

This observation is critically important to understanding the Trump era. Many people were aghast at Trump’s use of public insults to derail civil rights reform and have suggested that the political left should engage in similar tactics.29 Yet during the Kavanaugh hearing, when civil rights activists descended on the US Senate to hold senators accountable for their failure to respect a woman’s claim of sexual assault, they were minimized as an “angry mob.”30 Grassroots organizers who opposed Kavanaugh were characterized as “un-American” or needing to “grow up.”31 At the same time, Republicans were able to use the antidemocratic structure of the US Constitution to ram through Supreme Court candidates whose views were well outside the mainstream of US society.32 The president nominates Supreme Court justices, who are confirmed with the “advice and consent” of a mere majority of the US Senate.33 The Senate is a nondemocratic institution crafted to give disproportionate power to southern, former slaveholding states. The Constitution has always been crafted to keep white, propertied men in power;34 it is not based on the democratic principles reflected in grassroots organizing. Thus, the power bullies have on their side a Constitution that was deliberately crafted to allow a minority of the country’s population to decide who sits on the Supreme Court and prevent a “radical left-wing mob”35 from attaining power and voice. This minority can call grassroots activists “un-American” while they use every tool in their playbook to ram through justices committed to undermining civil rights. There are likely those in the US Senate and in the country at large who still endorse the nineteenth-century view that “subordination, difference of caste and classes, difference of sex, age, and slavery beget peace and good will.”36

Kavanaugh’s confirmation is just one example of the Constitution’s built-in limitations making structural reform exceedingly difficult. The Constitution is often interpreted to reflect a narrow conception of formal equality and state action, which are difficult to use if activists are seeking, for example, to create structural reform in areas of sex discrimination or race discrimination. Regarding sex discrimination, before joining the Supreme Court, Ruth Bader Ginsburg argued that abortion rights would be better protected under a substantive equality model rather than a privacy model.37 A substantive equality model would recognize that reproductive freedom is essential to a woman’s ability to act as an equal citizen in society. As a Supreme Court justice, however, Ginsburg was not able to use her power and authority to broaden our understanding of reproductive freedom. The Court continues to use a conception of reproductive freedom narrowly premised on the Roe v. Wade privacy theory.

In the race context, a substantive equality model would more broadly recognize the societal conditions that are necessary to remediate a history of racial subjugation in the United States, stemming in part from slavery. The Supreme Court, however, has largely embraced a narrow formal equality model that failed, for example, to require effective structural remedies such as busing to eliminate urban/suburban boundaries, thereby allowing white flight to resegregate our nation’s public schools. In Milliken v. Bradley,38 the Supreme Court refused to require interdistrict remedies to promote racial integration.

Similarly, a narrow state action doctrine has precluded an effective structural argument in both gender and race discrimination, because constitutional litigation can only be brought when the state itself has directly imposed the barrier that is being challenged. In the abortion rights area, for example, the Court has declined to rule that a state violates the equal protection clause when it fails to fund abortions for poor women, because a lack of funding is not considered to be unconstitutional state “action.” Hence, in Harris v. McRae,39 the Supreme Court refused to require government to fund abortions under Medicaid even though the privacy-based Roe v. Wade decision precluded government from banning abortions altogether. Professors Isaac Saidel-Goley and Joseph Singer have described the state action doctrine as “born of overt racial discrimination,”40 because it leaves the state free to maintain broad swaths of inequality that are tied to discrimination in the private sector. While it may be true that genuine racial equality in the United States requires the state to fund health care, housing, and education for everyone, it is highly unlikely that the US individual-rights-based constitutional law system will help progressives attain that kind of substantive equality, because a failure to fund is not constitutionally actionable. Obviously, public insults cannot be blamed for the creation of all these barriers to substantive equality even if their original creation can be tied to a devaluation of Black lives. The many concrete examples of the use of public insults by power bullies, however, illustrate that the public insult playbook continues to act as a dead weight and headwind to effective structural reform.

One response to the headwind and dead weight problems is to say that political and cultural transformations not only need to precede legal changes but also must follow such changes. Thus, after Brown v. Board of Education (1954), it was more important than ever for parents to work hard to fund public schools and ensure a high-quality education for their children, as well as to fight privatization of education. After Roe, it became more important than ever for activists to make sure that doctors are trained in how to perform abortions and legislation is passed to fund abortion services, as well as to fight antiabortion efforts. The individualistic nature of the constitutional right does not preclude progressives from finding other forums for pushing for an extension of that right to attain structural reform. And when pushing for those further reforms, we need to be aware of the power of insults to act as a headwind and then as a dead weight after we make those advances.

The present political moment can help us see the power of insults in derailing attempts to provide a high-quality public education for all children. Public school teachers perceive that structural barriers outside the classroom walls, such as housing instability, food insecurity, violence, and lack of health care, impede their students’ education.41 Yet as Kevin Kumashiro has argued in Bad Teacher! How Blaming Teachers Distorts the Bigger Picture, scapegoating teachers blurs the reality of what is really happening in education. “Rather than focus on education as a broken system, the debate becomes about fixing individual teachers.”42 Teachers are scapegoated or insulted on an individual basis to obfuscate the larger need for structural reform. The public insults deflect attention from the core of the actual problem and thereby serve as a headwind against discovering appropriate progressive reforms.

Similarly, public insults have played a significant role in moving the abortion debate away from the need for structural reform to further the substantive equality of women. The extensive discourse on women’s right to make reproductive health decisions never takes into account the onslaught of public insults that the political right has leveled against women who terminate their pregnancies and the doctors who assist them in acting on that choice. Chapter 6 details the visual and verbal campaign against pregnant women and their doctors to help us better understand how and why women’s reproductive rights have eroded in the last several decades.

While states act to strip all reproductive freedom from women by fighting the availability of both contraception and abortions, the public debate has largely demonized pregnant women and ignored the consequences for women of losing their ability to make reproductive decisions. Following the passage of brutal “heartbeat bills” that stripped women of all reproductive freedom after conception, for example, the media often centered its discussion on whether there needed to be a rape or incest exception in those laws. The fact that we are even arguing about whether there needs to be such an exception to a law that otherwise eviscerates a woman’s right to reproductive freedom demonstrates the enormous success that the political right has had in demonizing women for terminating their pregnancies. Abortion opponents have turned the conversation away from what reproductive freedom means to a woman’s basic access to equality in society. The rape or incest discussion is just a distraction from the core problems of how sexual abuse occurs and the consequences of lack of access to reproductive choice. Ironically, many of the states that were rushing to pass a fetal heartbeat bill with some kind of highly limited (or no) rape or incest exception had no statute of limitation for reporting rape or incest. Why was that? Because the legal system used to understand that rape and incest are such traumatizing events that a woman may not quickly (or ever) rush to the police to report an incident. The absurd debate about whether there should even be a rape or incest exception presupposed that girls or women who are raped or are victims of incest routinely consider going to the police to report these violations before there might be a fetal heartbeat. It is just a deflection, and a highly successful one. But it is a deflection that is part of an attempt to demonize all women who seek to terminate a pregnancy by essentially creating no legitimate reasons whatsoever for doing so.

In 1992, when the Supreme Court reaffirmed Roe v. Wade in Planned Parenthood v. Casey,43 the Court seemingly understood the connection between reproductive freedom and women’s status in society. Further, it seemed to understand that whether there was a rape or incest exception was not an important issue in deciding whether women’s reproductive freedom was protected.44 In elegant language, the plurality opinion (which included Justice Kennedy) said:

The mother who carries a child to full term is subject to anxieties, to physical constraints, to pain that only she must bear. That these sacrifices have from the beginning of the human race been endured by woman with a pride that ennobles her in the eyes of others and gives to the infant a bond of love cannot alone be grounds for the State to insist she make the sacrifice. Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman’s role, however dominant that vision has been in the course of our history and our culture. The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society.45

Nonetheless, by 2019, as a result of an effective public relations campaign by the political right, the abortion debate started to focus on the so-called reprehensible decisions that women make in terminating their pregnancies. In an extreme example of a contribution to that debate, Justice Thomas accused women who chose contraception or abortion of contributing to eugenics to secure the “elimination of the unfit.”46 Although more subtle in his jabs against women who chose to have abortions in their second trimester of pregnancy, Justice Kennedy (who joined the 1992 Casey plurality opinion quoted previously) voted to uphold a ban on a particular second-term abortion procedure in 2007 with the comment: “While we find no reliable data to measure the phenomenon, it seems unexceptionable to conclude that some women come to regret their choice to abort the infant life they once created and sustained.”47

It is hard to understand how Kennedy could agree to the language in Casey about the imperatives of women deciding their own destiny and the language in Gonzales banning a procedure for all women because of the fear that some women are unable to make good choices. Kennedy’s insulting claim that women need to be protected from an inability to make a reasoned decision ignored the conditions of structural inequality that lead a state to ban women’s choices altogether. Even Business Insider observed in May 2019 that a “state legislature [Alabama] that is 85% male passed the most extreme abortion ban in the United States since Roe v. Wade.”48 But Justice Kennedy was seemingly unable to see the underlying structural elements of inequality in various state abortion bans because he was so moved by the amicus briefs filled with stories of some women who purportedly regretted their abortion decision. The public insults worked, as reflected in his seeming change in position from 1992 to 2007.

These examples provide insight into how the power of insults can stall the development of structural constitutional law remedies. A theory of change needs to account for the predictable onslaught of public insults both before and after change is effectuated. But insults are just as powerful in the statutory arena, which this chapter tackles next.

APPLICATION TO STATUTORY REFORM

Much of the literature on the difficulties of civil rights reform has focused on constitutional law. This chapter ends with consideration of the challenges of statutory reform. Like constitutional law, civil rights legislation often has not had a strong enough foundation to obtain effective remedies in the face of public insult headwinds. And after legislation is enacted that is inherently limited in its ability to achieve structural reform, it may be even easier for power bullies to further limit that legislation through cultural, political, and legal tools, including public insults. That is the dead weight effect. While the specific mechanisms that make statutory litigation a limited avenue for structural change are often different from the mechanisms that make constitutional litigation a limited vehicle, they share many of the same fundamental challenges in seeking broad-based, effective remedies. Thus, it is easy to find examples that reflect the fact that civil rights advocacy has led to narrow civil rights advances, helping, for example, only the African American plaintiff who “acts white.”49

The enactment of the Americans with Disabilities Act (ADA), discussed more extensively in chapter 3, provides a good example of how a limited statutory right, when combined with a vociferous campaign of public insults, can greatly limit what appeared to be a significant civil rights victory. In response to a broad-based political campaign, Congress and administrative agencies enacted a statute and promulgated regulations that, on paper, should create a more accessible society. Beginning in 1992, the ADA required all new construction and significantly altered facilities to meet stringent accessibility requirements.50 Although these requirements have arguably changed the default rules regarding expectations of accessibility, it is also easy to find violations of these simple rules everywhere. Curb cuts, while typically installed, are also often in disrepair. For example, in 2017, 80 percent of New York City sidewalks were reportedly not ADA compliant.51 Voting facilities are often inaccessible, and many voting machines do not permit individuals with visual impairments to vote independently.52 When disabled people make hotel reservations, they can only hope that the hotel meets their request for an accessible room, and that the room is genuinely accessible.53 It continues to be impossible to make a reservation at a restaurant on the assumption that one can actually enter the front door and use the restroom if one uses a wheelchair, crutches, or a cane.54

Accessibility opponents have been tremendously successful at harnessing cultural, political, and legal tools to undermine this attempt to create structural change. While one might have thought that the point of making a hotel accessible to its guests was so that everyone could have an expectation of visiting that hotel and enjoying its facilities, the courts have interpreted that right as only applying to the lone guest who has been denied access and wants to return when the particular impediment to entry has been eliminated. In other words, a potential structural right has been transformed into a highly individualistic right. How could that happen? It happened because accessibility opponents mobilized cultural, political, and legal tools to synergistically block change. Their efforts were greatly facilitated by the inherent bias toward limited, individualistic rights built into the legal system in both statutory and constitutional law. Their obstruction was also effective because of the willingness of the popular press to accept the master narrative that insulted and branded disabled people as greedy and undeserving of access.

Like other groups in civil rights struggles, the affected community has not just sat on its hands and accepted the public insults. Building on the tactics of community organizer Saul Alinsky,55 the disability rights community held a twenty-eight-day sit-in at a San Francisco federal building to force the federal government to issue regulations to enforce Section 504 of the Rehabilitation Act;56 engaged in many public demonstrations through ACT UP in support of people with AIDs to change public policy on available medication;57 and in 2017, engaged in mass demonstrations to stop Congress from repealing important aspects of the Affordable Care Act.58 The disability rights community has been active and even belligerent, although its history has long been absent from most school curriculums and is often little known outside of disability circles.59

The disability rights community’s belligerent activism has not been effective at maintaining a positive image of the importance of accessibility reform. “Drive-by litigation” is the dominant theme covered by the media in response to attempts by disability advocates to make public facilities more accessible without any attempt to even interrogate the slur. Even liberal media often accept the use of the term “drive-by lawsuits.”60 The phrase drive-by litigation invokes the image of a gang member fatally shooting an innocent bystander from an automobile. Lawsuits brought against corporations that are still inaccessible decades after the enactment of the ADA can hardly be put in that category, yet that phrase has stuck with little resistance. And the story of disability activism is largely absent from the many books and articles written about civil rights work. One explanation, which is consistent with an argument made by Michael Waterstone,61 is that the success of the disability rights community in enacting the ADA may also explain its failure to achieve effective structural reform that could resist the onslaught of insults. Waterstone argues that there was insufficient political activism to press for the ADA, so that it passed by “flying under the radar.” He argues that “society cannot be transformed if it is not paying sufficient attention”62 to the need for disability rights. While recognizing that no civil rights community is monolithic, he argues that disability is especially diffuse because it is made up of different communities with different impairments who “have not had much in common and have not worked together (or even gotten along) as a social or political matter.”63

Waterstone’s “flying under the radar” observation was made in the context of the employment discrimination provisions of the ADA, but his argument would be equally helpful in understanding the lack of public commitment to the physical changes to structures that would be necessary to implement ADA Title III. He argues that because disability is a more “amorphous group identity than that found in other civil rights movements,” it may be especially difficult for those who “are not necessarily natural allies” to forcefully support a particular vision of what might constitute equality.64 Drawing on Siegel’s work, Waterstone argues that the passage of the ADA failed to be the result of the kinds of civil rights conflict that Siegel argued was essential to the attainment of civil rights transformations.65 If Waterstone is correct, then disability activists have an especially difficult challenge to enact and then enforce legislation that creates broad structural changes to society. Their own community, with its diffuseness, is an additional impediment to structural reform.

The structural impediments to reform, especially in the disability context, may make it especially difficult for the civil rights community to withstand verbal onslaughts from the power bullies. To understand these challenges, we need to better understand how limited statutory civil rights structures can combine with public insults to undermine civil rights reform, as discussed in the next four chapters of this book.

I am not suggesting that it is hopeless to seek to use the legal system to effectuate change. In chapter 7, I examine the ways in which Title VII has been amended and interpreted to protect victims of workplace sexual harassment. Not surprisingly, the remedy provided by Congress is limited in that it only provides an individual remedy to one woman at a time. But the availability of that remedy may encourage businesses to provide a more equal workplace. And of course we can expect some members of the business community to resist the reforms required by Title VII. But chapter 7 suggests that the #MeToo movement may be putting pressure on the judiciary to broaden its understanding of the scope of the problem of sexual harassment. Alinsky-style organizing can make inroads on the social conscience if we also remember the difficulty and scope of the challenges of progressive reform. Similarly, chapter 8 asks what we can learn from the recent inroads made by the Black Lives Matter movement in restructuring policing rather than merely seeking justice for individual victims of police violence. Headwinds and dead weights may be everywhere, but we do have some effective tools of resistance if we work together and refuse to give up.


3 Drive-By Litigators or Accessibility Heroes?



Disability slurs by public figures are often visible. In chapter 1, I reminded the reader of candidate Donald Trump’s mocking reporter Serge Kovaleski’s physical impairment as a way to deflect attention from Trump’s lies about the supposed cheering from New Jersey rooftops after 9/11. Trump has also reportedly called Jeff Sessions “mentally retarded”1 and Representative Maxine Waters an “extraordinary low IQ person.”2 The political left has also tried to slur President Trump by suggesting he is disabled when his hands shake or he moves slowly down a ramp, as if his possible disability status has a bearing on his competency. These ableist insults deflect public attention from actual government policies and do nothing to advance reform. As Rebecca Cokley said in a Washington Post op-ed: “[T]he answer to Trump’s ableism can’t be to outdo him. Ableism hurts people with disabilities regardless of who pushes it.”3

Trump is not the only public figure to use insults against people with disabilities with seeming impunity. In February 2015, Jay Ruderman published an opinion piece in Huffington Post in which he listed some recent, bipartisan public insults.

• A source in the Obama administration referred to Israeli prime minister Benjamin Netanyahu as “Aspergery.”

• Former CNN senior anchorman Jim Clancy called a critic a “cripple.”

• Kentucky senator Rand Paul declared that “over half the people on disabilities are anxious or have back pain—join the club.”4

In each of these examples, insults were used to undermine a political figure or a policy position rather than respond to the underlying issue on the merits. Insults are a powerful form of deflection, routinely and sometimes unconsciously used against people with disabilities. As this chapter reveals, they have also been a successful strategy in Americans with Disabilities Act (ADA) litigation.

This chapter tells the dead weight story of the use of public insults within ADA litigation. I show how a criticized method of enforcement—often dubbed a “bounty hunter” method—was embedded in the ADA. Then, when lawyers tried to use this mode of enforcement for the benefit of their clients, further insults were leveled to restrict their efforts.

DEFENSE INSULT STRATEGY

Amy Robertson is one of the premier ADA litigators in the country and Co-Executive Director of the nonprofit Civil Rights Education and Enforcement Center.5 She inspired the public insult thesis in this book through her vivid and powerful blog entries about their use in ADA litigation. In July 2013, she posted an entry on her thoughsnax.com blog about Craig Yates’s case against Popeyes. The point of the story, recounted in the following paragraphs, is that the defendant knew it was in violation of the law. Rather than correct the obvious problem, defendant Popeyes decided to impugn Yates’s motives as a supposed serial litigator. Further, it tried to keep the judge from hearing any sympathetic evidence about the challenges that Yates faces on a day-to-day basis when he cannot get through front doors or park in accessible locations. Because the defendant had no cognizable legal defense, it tried to win through the strategy of insults.

This is the story.

Yates uses a wheelchair and, beginning in 2011, wanted to get into the front door at his local Popeyes. Rather than installing a power door to make his entry possible, Popeyes put a bell on the front door that one could ring in the hope that an employee would come out and open the door. At the time that Yates brought suit, his expert stated that a power door could be installed for $3,500. At trial, the defendant testified that its gross revenue each year at that facility was about $750,000, making the purchase of a power door easily within the ADA legal standard for modifying an existing structure “without much difficulty or expense.” This was an easy fix, and in fact, after losing at trial, the defendant installed the power door, on November 14, 2014, several years after Yates first brought this problem to its attention.6 Rather than install the power door and resolve the case quickly, the defendant decided to insult Yates as an untrustworthy, serial litigant. Litigation in this case dragged on until September 21, 2017, while Popeyes wasted Yates’s time with frivolous motions.

In the judge’s words:

Defendant alleges that Plaintiff and his counsel are vexatious litigants who have filed hundreds of similar lawsuits against small businesses, making the same type of boilerplate allegations, in an effort to “extort” settlements from them. In particular, Defendant alleges—and Plaintiff does not dispute—that since 2007, Plaintiff has filed over 168 disability access lawsuits throughout California using the same cut-and-pasted allegations with identical claims of injury.7

Some readers might read the judge’s description of Yates’s lawsuits and agree with the characterization of him as a “serial litigant.” But notice the nature of this argument. It assumes the claims are frivolous because the plaintiff filed 168 access cases over a four-year period. Robertson effectively addressed the weakness of that assumption:

If people who use wheelchairs filed a lawsuit challenging every illegal barrier they encountered each day, most would file—I’m guessing—five to ten lawsuits each day. Instead, most people go about their days, swearing at the illegal and thoughtless barriers, but without the time or resources to file those tens and eventually hundreds of lawsuits. A brave and energetic few take the time to bring the lawsuits that remain necessary—twenty years after the effective date of the ADA’s architectural provisions and thirty years after California’s—to achieve a modicum of compliance. For their trouble, these people are dubbed—in the press and in court—“serial litigators.”8

But the defendant did not stop at accusing the plaintiff of being an inappropriate serial litigator. Popeyes also sought to exclude any “sympathy-inducing evidence or testimony regarding Plaintiff’s disability that is not relevant to prove or disprove disputed facts that are of consequence to the determination of this action.”9

Given the serial litigator allegation—which was at the heart of the defendant’s legal strategy—one can understand why the plaintiff would want to respond with evidence of how these kinds of accessibility problems are routine in the lives of people with disabilities. Maybe a judge or a jury would be tempted to overlook the clear legal requirement of having an accessible front entrance unless they were educated about the meaning of inaccessibility in people’s lives. Because of routine misunderstanding about the lives of people with disabilities, such evidence is essential to countering unconscious biases on the part of judges or juries.

The judge in this case, however, caved to the power of public insults and took no steps to assist the plaintiff in countering negative stereotypes. First, the judge ruled that “the prejudicial effect of evidence relating to Plaintiff’s general day-to-day hardships attributable to his disability substantially outweighs its probative value.” Second, the court granted the defendant’s motion to admit evidence of the plaintiff’s prior litigation history because those lawsuits bore “directly upon his credibility.”10

Yates had to go forward with his lawsuit in a courtroom in which his credibility was brought into question by the large number of accessibility lawsuits that he had filed, without the opportunity to explain why someone in a wheelchair might find it necessary to bring repeated lawsuits about similar situations. He did not have an opportunity to explain how the weak injunctive relief mode of law enforcement enacted by Congress under the ADA makes it difficult to force compliance without litigation. In other words, the public insults were piled on as a dead weight to limit his use of the narrow, neoliberal method of law enforcement, making the method of law enforcement even more narrow or unavailable. Amazingly, he had hired lawyers who were willing to pursue litigation for several years and insist that a remedy be crafted for this obvious violation of the legal standard. But many plaintiffs would not be able to find lawyers who would act with such perseverance. They would have felt overwhelmed by such hurdles to litigation. I have had many plaintiff lawyers tell me that they will not sue big chains because they do not have the resources to respond to the dozens of frivolous defense obstacles that will be placed in their way.

As someone who practices disability law, Robertson knew that the challenges Yates faced in bringing a lawsuit to gain entry to a restaurant were not unique. She soon published another blog entry on a different ADA case, against Steak ’N Shake,11 in which once again the plaintiff faced what Robertson called “defense lawyer abuse.” The National Association of Convenience Stores and other trade associations filed an amicus brief to accuse the plaintiff of being part of “drive-by” litigation and using “nondisabled law firm-paid detectives taking measurements.” Citing an alleged uptick in the number of ADA lawsuits being filed, they argued (without citation) that these lawsuits existed “not because restaurants, convenience stores, and grocery stores in these states ignore their legal obligations.”12 Specifically, they cited a different case against Cracker Barrel as evidence of this so-called abusive litigation by plaintiffs.

Robertson decided to look more closely at the case brought against Cracker Barrel to see if it actually supported their thesis. She found eighteen unsuccessful motions that Cracker Barrel’s seven lawyers had filed during the course of litigation, which padded their bill to the client and delayed the litigation even though they acknowledged that the identified barriers to access had not been fixed.13 In this case, justice delayed was justice denied for the many people with mobility impairments who still could not gain access to Cracker Barrel by parking at the store. Rather than serving as evidence of litigation abuse by the plaintiffs, the Cracker Barrel case was an example of defendants who tried to demean and exhaust the plaintiffs so they would not seek justice. They were using public insults as a dead weight to try to impede recovery under the limited source of remedies made available by the statute.

As discussed later in this chapter, not all ADA plaintiffs have the resources to withstand such concerted attacks on their right to seek an accessible society. The depth of this problem, I argue, is attributable to the power of insults. As we will see, the power of insults was a factor in the civil rights community having to accept an enforcement regime under ADA Title III that was inherently limited: the private attorney general mode of enforcement. That was the headwind that the political right was able to insert into the law when it was enacted in 1990. But then, as enforcement proceeded over the next several decades, the power of insults became even stronger. The media and defense bar attacked plaintiffs, as shown in the preceding two examples, for using exactly the enforcement mechanism that Congress had created. That is the dead weight problem.

Because the dead weight on the ADA enforcement mechanism is so profound, its nature and impact deserve detailed consideration.

PRIVATE ATTORNEY GENERAL MODE OF ENFORCEMENT

The ADA, like many other civil rights statutes, contains what is called the private attorney general mode of enforcement, whereby private lawyers bring cases on behalf of clients and can obtain attorney’s fees from the defendant if they are successful.14 In this context, a private attorney serves a public enforcement role that government might otherwise be expected to fill.

While many legal and political devices can help undermine effective structural reform, the private attorney general model of enforcement is among the most important limitations and deserves focused attention. Because the clients of the lawyers in these cases are often poor and may not be entitled to large financial remedial awards, this model, in theory, benefits low-income plaintiffs. Although contingency fees may work in some areas of the law, where large awards are possible, they are not viable in many civil rights cases, especially areas of the law like ADA accessibility cases, where the statute only provides for injunctive relief and does not provide for monetary damages.15 Without this model, government would need to play a much larger role in the enforcement of rights, especially for low-income clients. The awarding of attorney’s fees overturns the “American rule,” under which all sides bear their own legal expenses.16

The private attorney general model of law enforcement for civil rights violations has been around since the enactment of the Civil Rights Act of 1964, but it did not receive much critical attention until John Coffee published his 1983 article “Rescuing the Private Attorney General: Why the Model of the Lawyer as Bounty Hunter Is Not Working.”17 His focus was on antitrust litigation, but he suggested that the problems caused in that arena by using private attorneys general could eventually extend to civil rights litigation. In many ways, he predicted how courts would cut back on the ability of lawyers to earn a living as private attorneys general because of the perceived sense that they were “bounty hunters” rather than high-minded public interest lawyers. “Bounty hunters” was a powerful slur that would undermine the otherwise positive image of private lawyers using litigation to further the public good.

Professor Coffee gave Judge Jerome Frank credit for coining the term “private attorney general” in 1943.18 “[H]is felicitous phrase conferred an intellectual legitimacy on practices that otherwise were scorned by the established bar as champerty and maintenance,”19 which are illegal agreements to file lawsuits for monetary gain. Coffee recognized the importance of the characterization of the lawyer’s role in such work. “Much can hang on the choice of words, and the phrase ‘private attorney general’ is as value-loaded in an affirmative sense as the term ‘bounty hunter’ is in a negative one. Both terms, however, represent only different sides of the same legal coin.”20 Not surprisingly, Coffee’s work was soon cited in cases in which courts considered whether so-called private attorney general lawsuits should be able to move forward and the appropriate size of attorney’s fees awarded to plaintiff’s counsel for their successful work.21

In 2003, Michael Selmi used Coffee’s work to argue that the private attorney general model in class action lawsuits has enriched lawyers while not producing meaningful change for their clients.22 Then, in 2007, Michael Waterstone wrote an article entitled “A New Vision of Public Enforcement”23 in which he looked at whether the private attorney general model is effective in ADA litigation. He observed that the private attorney general model, which was incorporated in the early civil rights laws, had support from both liberals and conservatives. “Conservatives championed the role of the private attorney general because it privatized enforcement, thus shrinking the role of the federal government, and liberals supported private actors enforcing civil rights because it freed up civil rights enforcement from any conservative political agenda or administration.”24 In other words, the private attorney general model was a neoliberal conception of law reform under which economic incentives in a private marketplace would be used to obtain civil rights remedies.

At the time these rules were embedded in federal law, public interest lawyers could use the class action procedural device while working for the federally funded Legal Services Corporation (LSC), which provides free legal services to low-income clients.25 Although the private attorney general model may not have made civil rights enforcement dependent on the political views of the executive branch, it did make them dependent on the continued funding of LSC and the viability of the class action lawsuit by LSC lawyers. But that rule soon changed; since 1996, LSC may no longer bring class action litigation.26

Waterstone argues that the cure for this problem of underenforcement through the private attorney general model is to have more public enforcement.27 He argues that there needs to be a “public commitment to systemic litigation,” especially in areas, like disability accessibility, where “the profit motive for plaintiffs and private attorneys is low, noncompliance appears to be systemic, there is an absence of case development, and individual plaintiffs will have standing difficulties in challenging various forms of discrimination.”28

While Waterstone’s argument has much appeal, it suffers from the problem of seeing public enforcement through the executive branch as immune from cultural and political problems. As Samuel Bagenstos has argued, the public enforcement model is dependent on an executive branch that wants to enforce the civil rights laws.29 During the Trump presidency, when the Department of Justice used its systemic enforcement authority to threaten the rights of voters, reverse affirmative action, and place children who cross the border into detention centers,30 it was hard to see public enforcement as a panacea. In the affirmative action context, for example, the Trump administration said “it was abandoning Obama administration policies that called on universities to consider race as a factor in diversifying their campuses, signaling that the administration will champion race-blind admissions standards.”31 “On the eve of the 2018 midterm elections, President Donald Trump said he ordered law enforcement officials to monitor the virtually nonexistent problem of voter fraud, warning that ‘maximum criminal penalties’ would be leveled against anyone found attempting to cast a ballot illegally.”32 The same forces that shrunk the effectiveness of the private attorney general model captured the executive branch. Civil rights advocates cannot escape to another branch of government when one seems to be closed, because the same cultural and political forces that have closed one branch have infected the other branch. In fact, when the government is most closed to civil rights concerns, and enforcement is most needed, a public enforcement model would be weakest. This problem permeates not just new cases that might be brought but also existing litigation that has not yet been resolved.33

Nonetheless, it is important, as well documented in Waterstone’s work, to recognize that Coffee’s initial “bounty hunter” charge in 1983 has now permeated the public’s conception of the private attorney general model of enforcement, including in the civil rights arena. In statutory schemes that permit prevailing parties to obtain attorney’s fees, plaintiffs’ lawyers often battle against a conception of them as greedy bounty hunters. Under state law, courts have explicitly referred to the possibility that private attorneys general would be “bounty hunters” in refusing to recognize a right to attorney’s fees for prevailing parties.34 The bounty hunter insult has become a dead weight hanging on the necks of lawyers as they seek to pursue relief for their clients.

This “bounty hunter” metaphor reflects a theme that was discussed in chapters 1 and 2. Insults are used against disadvantaged groups for conduct that is praiseworthy when engaged in by the power bullies. The private attorney general model of enforcement is a way to privatize the enforcement of civil rights. It was developed as a compromise remedy in light of the headwinds stalling passage of the ADA. Civil rights advocates do not favor this model of enforcement, because it requires a plaintiff to find a lawyer to take a case that is not likely to generate significant attorney’s fees for the lawyer. Private enforcement is part of the neoliberal model to hand over public tasks to the private sector. Power bullies praise profit maximization when it furthers their financial interests but castigate it when it is sought by disadvantaged people. Hence, candidate Trump could brag about his wealth as part of his qualifications to become president, but when private attorneys take advantage of the opportunity to earn a living by enforcing the civil rights laws, they are accused of being “bounty hunters.” This use of insults is to be expected; what is good for the goose is not good for the gander. Political headwinds force the civil rights community to accept the narrow remedy of a private attorney general mode of enforcement, and then insults are hurled as a dead weight against lawyers to further narrow that mode of enforcement, as discussed in the next section.

ADA’S PRIVATE ATTORNEY GENERAL MODEL OF ENFORCEMENT

When ADA Title III was introduced as a bill in 1988,35 it provided for compensatory damages for accessibility violations. Disability rights advocates argued that Congress should adopt the compensatory damages model available under the Fair Housing Act (FHA),36 which prohibits discrimination in the sale or rental of housing to any buyer or renter and permits compensatory and punitive damages through public enforcement.37 Nonetheless, Congress ultimately enacted injunctive relief38 through suits brought by private lawyers in exchange for a broad list of covered entities. As Senator Thomas Harkin acknowledged on the floor of the Senate, the ADA cosponsors agreed “to cutback the remedies included in the original bill in exchange for a broad scope of coverage . . . in other words to extend protections to most commercial establishments large and small open to the public.”39 He characterized this decision as a “fragile compromise.”40

Although the ADA requires enforcement by private lawyers, who can collect attorney’s fees if they obtain relief, the media and defense bar have been very successful at criticizing plaintiffs’ lawyers for using this mode of enforcement. Plaintiff’s attorneys are often wary of bringing ADA accessibility cases for fear that they will be vilified as “drive-by litigators.”41

The media largely furthers this tale of insults, likely creating implicit bias at all stages of the judicial process. Anderson Cooper ran a story for CBS’s 60 Minutes on December 4, 2016, criticizing so-called drive-by lawsuits.42 Cooper’s piece was largely devoted to interviewing business owners who complained about being coerced into complying with the ADA’s accessibility rules. A few sentences were offered by retired Department of Justice section chief of the Disabilities Rights Section John Wodatch, who tried to explain why the requirements in the law are important. However, in an attempt to seem reasonable, he conceded that some lawsuits might be “shakedowns or frivolous.”43 Cooper emphasized that aspect of Wodatch’s comments instead of his statement that businesses have had twenty-five years’ notice to comply with the ADA but still maintain many inaccessible features.44

Although Cooper spent hours interviewing disability rights attorney Lainey Feingold and Ingrid Tisher, a woman with muscular dystrophy, who offered a very strong defense of ADA accessibility lawsuits, Cooper did not use that footage or air their remarks. Tischer was especially incensed because Cooper used her image in the coverage without using her words. She complained: “60 Minutes came to OUR house, used us, and told the world people with disabilities are either dupes, greedy, or both.”45 Rather than offer balanced coverage, CBS merely responded to complaints about the biased story with a brief statement that “disabled viewers criticize 60 Minutes story,” with a handful of links to tweets they had received, one of which supported the original story (and was not from a self-identified disabled viewer).46 Senator Jeff Flake used the CBS story to push a bill that would make it even more difficult to bring accessibility lawsuits.47

The Hill ran an opinion piece on November 13, 2017, entitled “ ‘Drive-By’ Lawsuits under Disabilities Statute Costing Economy.”48 Forbes Magazine published a guest post by Ken Barnes in December 14, 2017, entitled “Congress Should Take Action on ADA ‘Drive-By’ Lawsuits.” Barnes is described as the executive director of Citizens Against Lawsuit Abuse.49 The media onslaught against accessibility litigation permeated the mainstream, financial, and political media. Rather than understand that private attorneys are the primary mechanism for enforcing ADA Title III and that rampant noncompliance makes it reasonable for lawyers to sue multiple businesses for violations, these media accounts criticize lawyers for being effective at using the ADA’s enforcement mechanism. Playing on the notion that people with disabilities are incompetent to assess their own needs, the news stories advance the trope that these lawyers are taking advantage of disabled plaintiffs purely for their own financial gain through attorney’s fees. Lost in these stories is the dead weight put in place by Congress when it decided not to permit compensatory and punitive damage awards for the disabled plaintiffs, so that only their lawyers could obtain financial awards.

The responses to this onslaught of insults cannot be found in widely available media networks. Instead, one has to look for blog entries from the Equal Rights Center50 or attend a distance education event sponsored by the ADA National Network.51 One would have to look in obscure media outlets like the Times Herald-Record52 to find quotes from disability activists who focus on the importance of such lawsuits.

The media onslaught against the ADA’s accessibility requirements is a perfect example of how public insults are especially effective when a legal rule hangs by a narrow thread. The Cooper segment emphasized that a few states allow plaintiffs in accessibility lawsuits to seek modest compensatory damages and ignored the overwhelming majority of states where only injunctive relief is available.53 And the reaction of many members of Congress to such adverse publicity is to seek passage of a bill misleadingly called the ADA Education and Reform Act.54 This bill passed the House of Representatives in 2018 by a 225–192 vote, with 12 Democrats voting in favor of the bill.55

The proposed accessibility statute would add a notice requirement to ADA Title III that would make such lawsuits virtually impossible in the future because private plaintiffs’ lawyers would have no way to obtain fees for bringing such lawsuits if the business decided to remedy its accessibility problems within 180 days of receiving specific notice of the accessibility barriers (even though Congress put businesses on notice in 1990 of the need to remove such barriers).56 Businesses would be exempt from an ADA lawsuit if they could show they were making “substantial progress” in remedying the specific defects alleged by the plaintiffs. The statute would encourage businesses to fail to be accessible until they are sued, and even then, the disabled plaintiffs would have to wait as long as six months to get the right to possibly enter the business. As the ACLU said in its analysis of the bill: “Businesses have had more than enough ‘notification’ to comply with disability rights law. People with disabilities deserve equal access today—civil rights should not be delayed or tied up in bureaucratic red tape.”57 The fragile thread that continues to require businesses to be accessible was therefore at risk of pulling apart entirely if this proposed statute had become law. The pattern of public insults overwhelms the ability of the disability rights community to defend a statute that can determine whether they have the ability to leave their homes and go to a local supermarket or restaurant.

One key factor in the defeat of the proposed accessibility statute was Senator Tammy Duckworth’s eloquent op-ed opposing this measure in the Washington Post. Duckworth said: “This offensive legislation would segregate the disability community, making it the only protected class under civil rights law that must rely on ‘education’—rather than strong enforcement—to guarantee access to public spaces.”58 As a well-respected member of the Senate who “lost [her] legs when an RPG tore through the cockpit of the Black Hawk helicopter [she] was flying over Iraq,” she was able to counter comments from other politicians that ADA violations are not “significant.”59 It is hard to know if grassroots efforts to defeat the proposed legislation would have been successful without the additional support of a well-respected and disabled politician who is also a veteran. Duckworth’s role shows the importance of civil rights activists also having access to politically powerful allies to sustain their hard-won structural reforms. Duckworth was able to counter Democratic representative Jackie Speier’s description of the ADA Title III litigation as merely “gotcha stuff.”60

It is no surprise that this pattern of public insults has also permeated ADA accessibility litigation. While not always successful at causing a judge to rule in favor of a defendant (where the accessibility violations are blatant), these attacks increase the costs of litigation and make it more difficult for lawyers to obtain reasonable attorney’s fees for their work. In some cases, however, the insults cause judges to deny class action certification, limit standing, and create inappropriate notice requirements. Public insults act as an important dead weight given their breadth and intensity even when they do not always achieve a complete victory by the defendant. In assessing the power of these public insults, it is important to remember that courts virtually never conclude that the plaintiff’s complaints are nonmeritorious. Further, the courts have available Rule 11 sanctions, and even attorney’s fee awards to defendants as the prevailing party, if plaintiffs’ litigation is truly abusive.61

Inaccessibility is still so widespread that it is possible some lawyers and plaintiffs will file numerous lawsuits. Yet these lawyers and their clients are described as the villains for pointing out the continued pattern of egregious violations. As Samuel Bagenstos has said, it is “inaccurate to say that ‘legitimate ADA advocates’ should want to get accessibility problems fixed without worrying about whether they will get paid.”62 “Attorneys who handle serial ADA litigation are thus likely to be among the few lawyers for whom public accommodation cases are cheap enough and lucrative enough to be economically worthwhile.”63 They develop expertise, have expert witnesses on hand to provide necessary documentation, and have good relations with potential client communities. These lawyers are put in this position by Congress and the courts, not by their unreasonably needy determination to get paid for their work, yet the media casts them as villains. What the media and some courts characterize as serial litigation could more properly be described as litigation based on expertise. These lawyers and their clients should be considered heroes rather than bounty hunters.

BOILER PLATE LITIGATION BY INSULT

Building on the media blitz against ADA plaintiffs, it is common for defendants to try to accuse all plaintiffs of being serial litigators, even when the facts do not support that allegation. For example, Daniel Sharp brought five legal actions using the law firm of Barbosa, Metz & Harrison.64 Three complaints were against restaurants and one was against a nursing home where he stayed for an extended period of time. Sharp uses a wheelchair, and each complaint appears to be based on obvious, important problems such as inaccessible tables, lack of accessible parking, inaccessible path of travel, and inaccessible restrooms. At the initial stages of these cases, the defendants used Gregory Francis Hurley,65 who works for the law firm of Greenberg, Traurig, and would aggressively proceed through insult by litigation to have all of the plaintiffs’ claims dismissed.

The language below reflects the typical kind of broad and unsubstantiated insults hurled by the defendant’s law firm in these kinds of accessibility cases:

Unfortunately, there are increasingly widespread reports of vexatious ADA litigation. Courts have described these disability access lawsuits as “shakedown schemes” for statutory damages and attorney’s fees. . . . “The abuse is a kind of legal shakedown scheme . . . the unscrupulous law firm sends a disabled individual to as many businesses as possible in order to have him or her aggressively seek out all violations of the ADA.” . . . Of course, “this type of shotgun litigation undermines both the spirit and purpose of the ADA,” id., and “brings into disrepute the important objectives of the ADA by instead focusing public attention on the injustices suffered by defendants forced to expend large sums to amount defenses to groundless or hyper-technical claims.”66

After arguing that the plaintiff was part of an unethical takedown scheme, the defendant specifically argued that the plaintiff did not have standing because he “ is a serial ADA plaintiff who has at least 4 ADA lawsuits currently pending. Plaintiff’s counsel specializes in these drive-by lawsuits and has brought a myriad of them on behalf of a flock of plaintiffs.”67

The defendant’s lawyer cut and pasted that same sentence in another case against different defendants, again suggesting that it is inappropriate “serial litigation” for a law firm to bring four or five accessibility cases.68 The defendant found no need to justify why bringing four or five cases is unethical, because the foundation laid by the power of insults seemed to be all the justification it needed. The defendant then piled on the insults by saying that Sharp was not disabled because “he admitted that he could stand with parallel bars, and within the past six months was able to walk approximately 22 feet with the aid of a walker.”69

The defendant also criticized Sharp for excessive drinking, as if his alleged drinking habits somehow made the defendant’s establishment accessible. While the defendant did not succeed in persuading the court to grant its motion for summary judgment on every claim, the frivolous and insulting arguments did require the plaintiff’s lawyer to waste valuable resources to persuade the court that Sharp’s need to rely on a walker and parallel bars to ambulate clearly made him disabled for the purposes of the ADA. As the court said: “The Court is at a complete loss as to how this testimony supports Defendants’ contention that he can stand and/or walk independently. The only inference that could reasonably be drawn is that in order to stand or walk, Sharp requires the use of the parallel bars or a walker.”70

One might respond to these observations by noting that lawyers are supposed to be assertive and aggressive on behalf of their clients. Nonetheless, claiming that a plaintiff’s lawyer who is enforcing a law through the mechanisms established by Congress is engaging in a “take-down scheme” goes beyond merely aggressive lawyering. Further, this norm of aggressive lawyering overlooks the underlying power imbalance in many civil rights cases. The firm representing the plaintiff in these cases is listed as Metz & Harrison. Their website indicates they have one partner, one of-counsel lawyer, and one senior associate.71 By contrast, the defendants in these cases are represented by Greenberg Traurig; their website lists them as having two thousand attorneys on three continents.72 This is a typical setup in civil rights suits: the plaintiffs’ firms are small, sometimes one-person firms, while the defendants’ firms are significantly larger, with significantly more resources and expertise at their disposal. While one could imagine government lawyers with government resources litigating against a large law firm, that kind of work is much more difficult for a small firm. Thus, litigation by insult is much more likely to be effective when deployed by defendants in litigation because of the disproportionate financial resources at their disposal.

LITIGATION BY INSULT PREVAILS

Litigation by insult is often tied to specific legal arguments that make it difficult for plaintiffs to prevail in civil rights cases. They create dead weights by blocking plaintiff’s lawyers from obtaining attorney’s fees, having cases dismissed for not meeting rigorous pleading requirements, and having plaintiffs’ cases thrown out due to technical standing problems. None of these strategies have anything to do with whether the plaintiffs have meritorious complaints about inaccessible buildings. If government lawyers were allowed to bring these kinds of cases, few of these arguments would be available. In other words, litigation by insult builds on the challenges and inequities underlying civil rights litigation.

Race to Correct

A successful tactic used by defendants is to rush to correct alleged violations and then argue that the plaintiffs’ lawyers should not get any attorney’s fees for bringing these problems to the defendants’ attention.73 The most favorable precedent on this issue for plaintiffs is the Eleventh Circuit decision in Sheely v. MR Radiology Network,74 in which the court found that a defendant’s voluntary cessation of a challenged practice did not deprive a federal court of its power to determine the legality of the practice.

Nonetheless, even in the Eleventh Circuit, where Sheely was decided, district courts have routinely found ADA accessibility cases to be moot and denied attorney’s fees, especially in cases against large corporate defendants who can quickly marshal resources to try to solve any accessibility issues alleged in a complaint, then ask for sympathy for their decades-long failure to comply.75 One good example is an accessibility lawsuit filed against Walgreens’s Lake City, Florida, store by the National Alliance for Accessibility.76 The plaintiffs alleged that the store had numerous architectural barriers such as inaccessible parking spaces, entrance access, paths of travel, and restroom facilities.77 All of these accessibility problems were visible. In fact, Walgreens hired an expert shortly after the suit was filed who submitted a report that detailed instances of noncompliance.78 As the court noted (as a factor in Walgreens’s favor), the defendant never claimed that it was originally in compliance.79

Citing Sheely, the district court examined whether the conduct was isolated or unintentional, whether cessation of the offending conduct reflected a “genuine change of heart or timed to anticipate suit,” and whether the defendant had acknowledged liability, to determine whether to dismiss the case as moot.80 Even though Walgreens had had a duty since the ADA was enacted in 1990 to ensure that such apparent accessibility defects were not present and readily found the violations once a lawsuit was commenced, the court concluded that Walgreens’s violations were “unknowing and unintentional.”81 It found that the company’s expenditure of “substantial resources to makes its store ADA-compliant” showed that it “genuinely attempted to comply with the law”82 rather than being a ploy to avoid attorney’s fees and costs.

Although ignorance of the law is usually not considered to be a valid defense, Walgreens convinced the court that its conduct was unknowing and unintentional because it simply had not bothered to look for obvious violations (until the company was sued). Further, the court concluded the defendant would be vigilant to ensure that violations did not occur in the future even though these modifications might deteriorate and need updating. One of the modifications was “fixing cracks in a curb ramp.”83 Anyone who has walked around outside knows how common it is for curb ramps to be in disrepair and how important safe curb ramps are for someone who uses a wheelchair or a cane. While prior decisions purportedly put the burden of proof on the defendants to demonstrate that they are unlikely to be out of compliance in the future under the Friends of the Earth precedent,84 the court bent over backwards to accept the defendant’s mea culpa explanations and determine the case was moot (and therefore not eligible for attorney’s fees). This case reflected unwarranted sympathy for the corporation and little appreciation of the importance of having a court enter an injunction to prevent repeat violations as well as allow lawyers to be paid for their work. This kind of sympathy is likely the result of repeated public insults against those who seek to use litigation to attain a more accessible society.

Specific Pleading Requirements

ADA defendants also couple litigation by insult with narrow pleading requirements for filing lawsuits. This strategy is particularly effective because of the “rush to repair” problem just described.

For example, in Oliver v. Ralphs Grocery Company,85 A. J. Oliver sued Ralphs Grocery Company and Cypress Creek Company alleging that a Food 4 Less grocery store was not ADA compliant. In his complaint, Oliver indicated that he used a motorized wheelchair and found eighteen separate architectural barriers to using the facility.86 Seeking to avoid paying attorney’s fees as a result of this successful litigation, Ralphs began eliminating many of these architectural barriers.87 Four months after the deadline had passed to file an amended complaint, Oliver filed an expert report identifying approximately twenty architectural barriers at the Food 4 Less store. The plaintiff’s lawyer openly explained “that his delays in identifying the barriers at the facility were part of his legal strategy: he purposely ‘forces the defense to wait until expert disclosures (or discovery) before revealing a complete list of barriers,’ because otherwise a defendant could remove all the barriers prior to trial and moot the entire case.”88 Given that the defendant had had notice since 1990 of the need to create an accessible structure, the plaintiff’s lawyer did not want to risk mooting the case by listing every accessibility problem with specificity well before trial.

The defendant’s strategy succeeded. The district court refused to consider the new barriers listed in the expert’s report and mooted the barriers that were already remedied.89 The court of appeals affirmed these rulings.90 Defense counsel used litigation by insult to persuade the courts to grant its motion for summary judgment. The defense accused the plaintiff’s lawyer of using a “common ploy” of attempting “to thwart defendants from fixing all alleged barriers and mooting his ADA claims.”91 Further, the defense counsel criticized the plaintiff’s counsel for filing “over a thousand ADA cases in the Southern District of California alone[; he] is frequently reprimanded for not sufficiently identifying alleged barriers, misleading the court regarding applicable case law, lying about his client’s disability, and coaching his clients to lie.”92

In support of the argument that the plaintiff’s counsel was “frequently reprimanded,” the motion cited one example of a court awarding the defendant attorney’s fees in a case involving a different plaintiff.93 Considering that, as the defendant stated, the plaintiff’s counsel had filed over a thousand cases, this can hardly qualify as “frequent.” Further, there was no suggestion in this case that the newly alleged defects were erroneous; the expert report was allegedly not timely. The passage of ADA Title III in 1990 was not considered sufficient notice to defendants of the need to conduct their own accessibility audit to determine if they were in compliance with federal law. Instead, the plaintiff’s case was dismissed for waiting four months to conduct an accessibility audit of the defendant’s business after filing suit.

These arguments were possible (and successful) because of the limited relief available under ADA Title III due to problems stemming from rigid pleading rules,94 attorney’s fee restrictions under Buckhannon95 that limit such fees to cases that proceed to court-ordered remedies rather than private settlements, and the limited availability of only injunctive relief under federal law. It is impossible to obtain injunctive relief if a problem is cured, but if the plaintiff does not detail all the barriers that need to be cured at the time of filing suit, then the plaintiff fails to meet the required pleading rules. In other words, the success of litigation by insult depends on the preexisting procedural rules that make accessibility cases very difficult to bring. Without narrow pleading rules and strict attorney’s fee requirements, a court may be able to fend off the insults as scurrilous and irrelevant. Instead, the court supports the defendant’s arguments.

Standing Arguments

Defendants also ridicule so-called serial litigants by suggesting that they could not possibly be interested in visiting many businesses in their neighborhood. For example, in Coleman v. Chin Ju Pritchett d.b.a. New Star Restaurant, Glen Coleman openly acknowledged that he was a plaintiff who had filed numerous barriers to access lawsuits under the ADA. In seeking to have his case dismissed, the defendant restaurant argued that it was implausible that Coleman might want to return to fourteen different establishments, including five eating establishments “and even a funeral home.”96 The defendant also insisted that the plaintiff’s status as a “serial ADA litigant” meant that he should have to prove “more than an intent to return to places previously visited.”97

Although that strategy did not result in the claim against the restaurant being dismissed, it has worked in many other lawsuits.98 In Rosenkrantz v. Markapoulos,99 the court insisted that the plaintiff must detail concrete plans for when he might want to return to the defendant hotel. Unlike what it would have assumed about nondisabled individuals, the district court was not willing to entertain the likelihood that he might travel “hundreds of miles” to visit the defendant’s hotel.100 Because the court saw the purpose of the litigation as making it possible for only the listed plaintiff to visit the hotel (rather than the disability community generally), it was not willing to let the plaintiff’s case withstand a motion to dismiss.

Similarly, the court dismissed Steven Brother’s lawsuit against a hotel chain because he lived several hundred miles away from the hotel chain and could only allege a general intent to return to the facility.101 The court found it appropriate in its statement of facts to mention the plaintiff’s low income and receipt of social security checks and food stamps.102 The Florida court was so disturbed by Mr. Brother’s attempt to use the ADA to make hotels accessible that it offered these extensive remarks after dismissing his case:

If history is any guide, then William Charouhis [Steven Brother’s lawyer] and his clients will adjust to this ruling so that their future filings satisfy Article III’s standing requirements. When that occurs, this Court (respecting the separation of powers) will be obligated to allow such cases to proceed.

This being said, it should be emphasized that the system for adjudicating disputes under the ADA cries out for a legislative solution. Only Congress can respond to vexatious litigation tactics that otherwise comply with its statutory frameworks. Instead of promoting “conciliation and voluntary compliance[,]” the existing law encourages massive litigation. . . . “[P]re-suit settlements[,]” after all, “do not vest plaintiffs’ counsel with an entitlement to attorney’s fees” under the ADA. . . . Moreover, the means for enforcing the ADA (attorney’s fees) have become more important and desirable than the end (accessibility for disabled individuals). See Id. at 1285 (finding a litigious ADA Plaintiff represented by William Charouhis “merely a professional pawn in an ongoing scheme to bilk attorney’s fees from the Defendant”). This is particularly the case in the Middle District of Florida where the same plaintiffs file hundreds of lawsuits against establishments they purportedly visit regularly. This type of shotgun litigation undermines both the spirit and purpose of the ADA.103

This example illustrates how highly resourced law firms can function as interconnected strongholds that undermine effective civil rights reform. The defense bar does not even need to engage in litigation by insult when the courts, themselves, fail to see the value in private attorneys collaborating with disabled plaintiffs to make facilities more accessible. The district court’s diatribe against the plaintiff’s lawyer by name is symptomatic of the broader failure to understand how the ADA’s accessibility standards are enforced. There is no governmental entity making sure that hotels, for example, have adequately accessible rooms. These problems are only discovered one plaintiff at a time. Rather than be castigated as a serial plaintiff, Steven Brother and his lawyer, William Charouhis, should be thanked for their willingness to investigate and determine which hotels are not accessible. But instead, suits like theirs are often dismissed because the disabled plaintiff does not have a credible claim of an interest to revisit the facility.104

The requirement that plaintiffs visit every facility owned by a defendant provides yet another dead weight to accessibility litigation. In Campbell v. Moon Palace, Inc.,105 the defendant’s motion for summary judgment argued that the plaintiff was an improper “serial plaintiff” and requested that the entire case be dismissed on that theory. Although the defendant did not obtain a dismissal, the stringent legal standard developed in that case then caused the dismissal of other accessibility cases. For example, in Access 4 All v. Starbucks Corp.,106 the plaintiffs alleged ADA violations in 18 Starbucks locations within the Southern District of Florida, but also listed approximately 300 other locations within Florida as having similar violations. The defendant contended that the plaintiffs lacked standing because they had no evidence to substantiate their contention that they had personally encountered any barriers to access at any of the 304 locations identified in the complaint. In this case, Starbucks claimed to have a policy of requesting patrons to move from a wheelchair accessible table when someone needed access to such a table. At the stores that the plaintiffs visited, they also found other violations such as sloped parking, a transaction counter that was too high, lack of accessible tables, a bathroom door opening the wrong way, and a too-narrow bathroom corridor.

The court refused to find that the plaintiffs had standing at any location they had not visited despite an expert report that documented lack of accessibility at numerous locations. Their list of violations was criticized for being “exhaustive and overbroad.”107 The court cited Campbell v. Moon Palace for the proposition that the plaintiffs needed to identify and produce evidence of each and every barrier they had personally encountered. An expert report was not a sufficient basis for proceeding with the lawsuit. That kind of impossible hurdle shut down what the court considered to be improper serial litigation. Again, this example reflects the limitations of a private mode of enforcement; only a government entity can pursue that kind of systemic theory.

The economic power of large corporations and law firms discourages disability lawyers from filing meritorious suits, because they know they will be drowned in frivolous and insulting defense pleadings. Ironically, they may instead agree to take cases against small businesses that may be less likely to respond aggressively in litigation. This, in turn, feeds the media account of “drive-by litigation” against helpless, sympathetic defendants when, in fact, it is the plaintiffs’ lawyers who are in the disadvantageous position.

When I talk about this work at workshops and conferences, I am always asked to acknowledge sympathy with the notion that there is vexatious Title III litigation. My answer is that Rule 11, which gives judges the discretion to fine lawyers and their clients who bring meritless cases, is designed to deal with frivolous litigation. The so-called vexatious litigation is virtually never frivolous. The ADA violations do exist, which is why the plaintiffs are often able to obtain settlements. Further, there is a benefit to defendants genuinely having to worry about being sued for ADA violations, because such concerns might increase voluntary compliance. In the absence of monetary relief being available, corporations need some financial reason to engage in compliance. Fear of litigation can act as such an incentive.

If public enforcement of accessibility problems existed, then government entities might prioritize bringing lawsuits against major corporations that have the largest impact on people with disabilities. The private mode of enforcement may therefore have the consequence of affecting only the weakest defendants. This makes sense, of course, when one understands that business owners may have agreed to precisely this mode of enforcement, knowing they would have the strength to push back against solo practitioners who sought to sue them. It should be no surprise that plaintiffs’ lawyers would seek to sue the defendants who are least likely to have the resources to aggressively fight back, just as the defense bar is most likely to use its resources to fight large-scale structural reform. Both sides are merely working under the neoliberal, one-plaintiff-at-a-time framework that Congress created. Yet it is the plaintiffs’ lawyers who are criticized for taking advantage of the very system that Congress created to avoid broad public, structural enforcement of these rights.

Exhaustion and Delay

While one can find instances in which the litigation by insult strategy has not succeeded, this strategy still serves to exhaust and delay the attainment of justice. Lengthy lawsuits or appeals are needed to remedy simple accessibility violations, sending the message to plaintiffs’ attorneys that this kind of litigation is rarely worth the effort.

When defendants have allegedly remedied the defects raised in the plaintiffs’ lawsuits before trial, plaintiffs may find themselves needing to endure years of litigation merely to overcome the mootness argument. For example, in Pereira v. Ralph’s Grocery,108 on January 17, 2007, a plaintiff sued twenty-three grocery stores in Southern California that allegedly did not provide sufficient access to persons who use wheelchairs or scooters for mobility. The parties agreed that the defendant had corrected all of the accessibility issues raised in the plaintiff’s complaint, yet the plaintiff argued the case was not moot because the challenged conduct could be expected to recur. The plaintiff argued that “over time parking lots will need to be restriped and handicapped and accessible signage will need to be repaired and/or replaced.”109 The defendant argued that the case should be mooted because the court could readily believe that Ralph’s intended to fully comply with the ADA in the future.110

The district court accepted the mootness argument, finding: “Plaintiffs allege ADA violations that are of a physical nature, not due to an ineffective policy. For example, Plaintiffs alleged that the placement of toilets and the disabled parking signage violate the ADA, not that Defendant failed to enforce a policy to keep an accessible grocery store check-out line staffed.”111 The argument that the facility may fall out of compliance was not considered sufficient to overcome the mootness problem. Thus, the court concluded, the plaintiff could not establish that the inaccessibility could reasonably be expected to recur, even though the Friends of the Earth court112 had said that the burden was on the defendant, not the plaintiff, to show that it was unlikely to fall out of compliance in the future.

In an unpublished, 2–1 decision, the Ninth Circuit reversed the district court.113 Writing for the majority, Judge Alex Kozinski found that the “defendant’s ‘voluntary cessation of allegedly illegal conduct’ did not moot this case” and that the plaintiff had standing to challenge all the disability-related barriers.114

Although the court of appeals reversed the district court in Pereira, many other courts have ruled for defendants in similar ADA cases, thereby precluding plaintiffs’ lawyers from obtaining any attorney’s fees for their work in bringing accessibility violations to the attention of various defendants.115

Defendants also use litigation by insult to seek to impose a backdoor notice requirement. A good example is Rudder v. Costco Wholesale Corporation,116 in which the defendant was partially successful in having issues dismissed that were resolved after the case was filed. The law firm of Metz & Harrison represented Christie Rudder in this case. Rudder is an individual with a disability who sustained various injuries in an automobile accident. She is not able to stand independently and uses a wheelchair for mobility. She appears to have been involved in six lawsuits involving accessibility problems that she has experienced: lack of accessibility at a supermarket,117 drug store,118 a local restaurant,119 a hotel,120 and a nearby transportation facility.121

The Costco case was a suit against many businesses at a local shopping center, with Costco being the anchor store and primary defendant.122 Rudder made two allegations that related to the site itself: lack of accessible parking and lack of accessible path of travel. The other allegations were specific to Costco. Because the parking and path of travel problems were common to all the stores at the facility, she had to name them all as defendants in the lawsuit.

Rather than acknowledge that the shopping center was out of compliance with basic rules about parking and site accessibility, the defendant attacked the right of the plaintiff to name so many defendants in a lawsuit about access to a shopping center, accusing the plaintiff’s counsel of “extort[ing] separate nuisance settlements from each of the multiple defendants.”123 Further, the defendant argued that the case against Costco should be dismissed “for failure to adequately provide notice to Costco” and by pulling a “bait and switch by filing a complaint and then go[ing] fishing for additional violations with her expert in tow.”124

Despite the defendant’s arguments about lack of notice, the original complaint alleged many violations that were still found to exist when the court resolved the defendant’s summary judgment motion on September 20, 2013, more than a year after Rudder filed the original lawsuit.125 Although the defendant did not succeed in having the entire case dismissed, its strategy was partially successful, because the plaintiff was able to obtain only very narrow relief.

The notice strategy is tied to a mootness strategy. Defendants seek to insist that plaintiffs name every ADA violation at the time they file lawsuits so that they can rush to cure each of those violations before trial and then argue mootness. Even when a plaintiff cannot get into a facility, due to an accessibility violation, the defendant seeks to argue that the plaintiff needed to name all potential defects in the initial lawsuit. As the Ninth Circuit has said, “it would be ironic if not perverse to charge that the natural consequence of this deterrence, the inability to personally discover additional facts about the defendant’s violations, would defeat that plaintiff’s standing to challenge other violations at the same location that subsequently come to light.”126 Nonetheless, not all circuits accept this rule; as the previous section indicated, plaintiffs are often found not to have standing when they cannot allege repeated exposure to a defendant’s inaccessible facilities.

After vigorously attacking the plaintiffs’ standing and ability to represent a class, defendants then challenge plaintiffs’ claims for attorney’s fees. The size of the attorney’s fee bill, of course, is related to the number of objections thrown at attorneys by opposing counsel. Again, litigation by insult is used as a dead weight to lower the attorney’s fee petition.

A case in which a plaintiff successfully deflected this strategy is Charlebois v. Angels Baseball, LP.127 Paul Charlebois filed a complaint against Angels Baseball after he sought to attend a baseball game and have a good line of sight in the Club level, where there is also portable food service.128 The plaintiff sought to certify a class of wheelchair users who have sought or would seek in the future to attend a game at the stadium. The defendants did not apparently dispute that they had an insufficient number of wheelchair-accessible seats and, in particular, had very few accessible seats in the Club section of the stadium.

This should not have been a difficult claim to certify as a class.129 People who use wheelchairs, like much of the general public, might enjoy viewing a professional baseball game. And like the general public, those people might want to sit in seats where venders sell food. In fact, one might speculate that their need to use a wheelchair to travel, combined with the apparent inaccessibility of the newly renovated stadium, might make them more likely than the general public to seek to purchase food from a vender who walks around the stadium. Despite the obviousness of the plaintiff’s ability to meet these requirements, the defendants strongly opposed class certification and required the plaintiff to engage in extensive surveys and data analysis to certify the class.

In opposing class certification, the defendants argued that the plaintiff could only establish that there were thirty-one potential class members who had suffered or would suffer harm from the inaccessible stadium design, even though thousands of individuals attend baseball games at the stadium. After extensive litigation and fact gathering by both sides, the court ruled: “This Court believes that attending a baseball game is more akin to attending a movie than it is to going to a golf course. Baseball is often referenced as America’s favorite past-time, and given that Plaintiff’s class includes future attendees, it is reasonable to presume that many wheelchair-using baseball fans will emerge as future class members based on the statistical evidence provided by Plaintiff through the shared survey and, to a limited extent, Plaintiff’s supplemental data.”130

The class certification skirmish was typical of the heated nature of this litigation. Thus, not surprisingly, the defendants then attacked the plaintiff’s request for attorney’s fees after this case finally settled. The defendants unsuccessfully argued that attorneys at large, prestigious firms were not an appropriate comparator,131 that one lawyer’s fees should be reduced because another judge in another case more than four years earlier had reduced his fees,132 that the fees should be reduced because they were more than the defendants paid their lawyers,133 that one lawyer’s fees should not be included because he was not counsel of record,134 that the hours the lawyers worked on the complaint and motion for summary judgment were excessive,135 and that some work was duplicative.136 The court observed: “If Defendants had wished not to pay Class Counsel’s fees, Defendants could have settled earlier.”137

Nonetheless, the attorney’s fee petition shows how difficult and time consuming it can be to win a relatively straightforward accessibility case about stadium seating. The plaintiff’s request for attorney’s fees showed that the lawyers had devoted 1,709 hours to this case even though it settled without litigation.138 Further, as the court noted, this kind of private enforcement is essential because there is little public enforcement of disability access.139 And, as noted by defendants, this strategy had been partially successful against one of the lawyers in another civil rights case, in which his attorney’s fees were somewhat reduced.140

Even when plaintiffs are successful in these kinds of cases, the defendants’ tactics often involve enormous delays in the attainment of an accessible facility. This chapter ends with a discussion of one of the earlier examples in this chapter. As discussed in the opening paragraphs, attorney Amy Robertson has documented the impact of these kinds of tactics in a case challenging the inaccessibility of Cracker Barrel’s parking lot.141 She chose this example because the amicus brief filed in the Third Circuit by an industry trade group142 described the Cracker Barrel case143 with the kind of public insults that this chapter has amply documented. The Cracker Barrel plaintiffs were described as “clients [who] often identify a particular type of accessibility issue, and then bring the same claim over and over against different businesses,”144 even though the plaintiffs eventually prevailed in this litigation.145

Robertson documented that rather than being an example of abusive litigation by the plaintiffs, it was the defendants that used every available stalling tactic to delay the implementation of an accessible parking lot in the Cracker Barrel litigation. Cracker Barrel’s lawyers filed twenty-one separate briefs over a two-and-a-half-year period, while people with mobility impairments continued not to have access to their parking lots.146 The amicus brief criticized plaintiffs who bring numerous lawsuits against the same defendant for “excessive slopes or other accessibility issues in parking lots”147 without considering why these claims are almost always successful due to the underlying inaccessible design of the parking lots at these stores. The implicit message of the amicus brief is that the inaccessibility of parking lots is a trivial issue that does not merit litigation. Senator Duckworth argued otherwise in her powerful Washington Post editorial, in which she explained how disability access was not a luxury for someone with profound mobility impairments.

The amicus brief reflected the strength of the power bullies. The brief was funded by three trade associations representing various convenience stores and supermarkets.148 The corporate and political elite have combined to weaken the ADA by trivializing the rights protected by this statute and creating caricatures of those who try to vindicate those rights. They point out that “the class action mechanism and the prospect of attorneys’ fees under federal law provide alternative incentive to bring such litigation” and then argue that such mechanisms should be disfavored.149 They do not hide their direct attempt to undermine the statute’s underlying enforcement mechanism. They simply do not want plaintiffs to be able to use this statute effectively to force their corporate interests to modify their facilities to make them accessible.150

CONCLUSION

The scope and power of public insults as a litigation strategy are far reaching, and this chapter could not possibly catalog all such cases, even in the disability context alone. We have seen public insults often succeed when civil rights hang by a weak thread.

But the power bullies do not always win. In 2017, the US Senate was poised to repeal the Affordable Care Act (ACA), which would have had a devastating impact on many people with disabilities. Disability rights activists worked tirelessly to defeat the ACA’s repeal, keeping “vigils day and night, sleeping in wheelchairs when necessary.” John Nichols’s column in The Nation described disability activists as the “real heroes” in the fight against the ACA’s repeal.151 But what most Americans remember is that, at 2:00 a.m. on July 27, 2017, Senator John McCain, who had returned to the Senate to cast a vote after receiving a diagnosis of brain cancer, voted “no” on the bill, causing it to lose by a slim 49–51 margin.152 Although there is no way to know exactly why Senator McCain saved the ACA by a single vote in the Senate, one might wonder if it was his response to both the groundwork of disability activists and the bully Trump. Douglas Holtz-Eakin, McCain’s chief domestic policy adviser, described McCain as a person who will “punch the bully for you.”153 The collaboration of ground-level activists with a politician who wielded power delivered an effective punch against the bullies who were trying to dismantle the ACA.

It is also important to remember that progressive change can happen without resort to public insults. Michelle Alexander’s best-selling, poignant, and fact-based account of mass incarceration in the United States154 brought important attention to this problem in 2010, with an initial print run of only three thousand copies from the New Press.155 With enormous grassroots support from community organizers156 and civil rights organizations,157 important structural changes have occurred since 2010, including “banning the box” initiatives,158 mass bailouts of inmates,159 the curtailment of money bonds,160 and the reinstatement of voting rights for convicted felons.161 Following the gruesome murder of George Floyd, Black Lives Matter was able to build on that work even as President Trump tried to bring them down through public insults.162 While the reforms that Alexander and Black Lives Matter have helped spur are just a start, they show that the political left can overcome the politics of demonization to achieve structural change. But as Alexander also warns,163 efforts to undermine those reforms will be immediate and need to be resisted through effective mobilization and steadfast movement building.

One needs to be cautious in suggesting a one-size-fits-all response to the public insult playbook. Insults themselves are contextual, so the appropriate response is likely contextual as well. Looking for a universal response, Michelle Obama has said, “When they go low, we go high”; by contrast, Eric Holder has said, “When they go low, we kick them!”164 Neither universal response is likely to work in every situation. Further, by the time the insults start flying, the response may be irrelevant. This chapter has shown how insults can be especially effective when the underlying right has significant preexisting weaknesses. Thus, it is important to have a fortress before the fighting begins. The better analogy may be the Three Little Pigs. In the accessibility provisions of the ADA, the disability community has a straw house that cannot withstand even a slight puff of air by the power bullies. The civil rights community needs a brick house rather than a “fragile compromise.”165 Then it would not have to hold its breath while waiting to see if someone like Senator McCain will display a thumbs up or a thumbs down.166


4 Immigrants as Murderers and Rapists



Although Donald Trump’s deployment of insults against immigrants marked a striking degradation of our national discourse, the role of insults in shaping anti-immigrant conduct and legislation long predates his presidential campaign. For example, during the nineteenth century, Irish immigrants were disparaged as a “race of savages” and were the subject of such aphorisms as “It’s as natural for a Hibernarian [Irish person] to tipple as it is for a pig to grunt.”1 Throughout US history, immigrants of various ethnic backgrounds have endured an onslaught of insults that reflected hostile and often highly racialized stereotypes.

This chapter illustrates the way insults have been historically deployed against immigrants as a headwind to curtail structural reform. This is an example of a direct attack on a group, not a use of subtlety or deflection. Further, this chapter recounts how public insults sometimes act as a dead weight by nullifying long-standing constitutional doctrine. We saw a version of this problem in the disability context (see chapter 3) when defendants and politicians insulted disability plaintiffs and their lawyers to convince the courts to overlook well-settled legal principles. In the immigration context, this problem extends to the realm of constitutional law.

IMMIGRATION RESTRICTIONS IN THE NAME OF WHITENESS

“America for Americans”

The 1790 Census reported that there were about 700,000 African slaves in the early United States, which had a total population of nearly four million.2 Government officials and slave owners considered these slaves to be property; slaves were not eligible for citizenship. The nation’s first immigration law stated that only a “free white person” of “good moral character” was eligible for naturalization.3

But people from Africa were not the only group broadly disparaged as nonwhite in the early days of the United States. “German immigrants were not considered ‘White’ until the 1840s to 1860s, Irish immigrants until the 1850s to 1880s and eastern and southern European immigrants until the 1900s to 1920s.”4 African people involuntarily came to the United States as slaves; many Irish immigrants entered as indentured servants or were forcibly shipped overseas by the English government due its fear of Catholic influence in Ireland.5 Many Italian immigrants also came to the United States between 1880 and 1920 and were met with much racial animosity despite their seeming whiteness; the stereotypical linking of them to criminal involvement still lingers today.6

Elite members of society often feared immigrants as a source of political subversion. For example, one member of Congress argued for the passage of the Alien and Sedition Acts of 1798 because he did “not wish to invite hoards of wild Irishmen, nor the turbulent and disorderly of all parts of the world, to come here with a view to disturb our tranquility, after having succeeded in the overthrow of their own governments.”7

Other elite figures welcomed immigrants as a group whose degraded status made them ripe for exploitation. One southern plantation owner considered Irish immigrants preferable to slaves for construction projects, because “[i]f the [slur used to describe Irish deleted] are knocked overboard, or get their backs broke, nobody loses anything.”8 Entrapment in onerous and low-paying labor was evidenced by widespread posting of “No Irish Need Apply” signs in northern cities.9

Fear of subversion and job competition, augmented by anti-Catholic sentiment, led to the creation of the Know-Nothing Party in 1854, which espoused nativist, anti-Irish, and anti-German sentiments. Even after the decline of the Know-Nothing Party, union leaders often expressed their distaste for immigrants as unwanted economic competition. In 1904, the president of the United Mine Workers argued:

No matter how decent and self-respecting and hard working the aliens who are flooding this country may be, they are invading the land of Americans and whether they know it or not, are helping to take the bread out of their mouths. America for Americans should be the motto of every citizen, whether he be a working man or a capitalist.10

However, this period of American history also reveals how a castigated group can successfully fight back against a campaign of public insults. Although hostility toward Catholicism and Irish laborers engendered barriers for Irish immigrants, the growth of the US Catholic Church and Irish involvement in unions became paths to higher status. Irish immigrants embraced the union movement; Noel Ignatiev argued that “[e]arly labor unions . . . should be regarded not so much as Irish institutions, in the way they later became, but as institutions for assimilating the Irish into white America.”11 The Catholic Church, which was understood to be Irish dominated, helped improve the public image of Irish people by establishing well-respected parochial schools and hospitals. In the 1870s, for example, St. Patrick’s Cathedral in New York City “symbolized the Irish-dominated Catholic Church’s increasing solvency and self-confidence.”12 It should come as no surprise that a group is better able to overcome a campaign of public insults when it gains some access to the power structure itself.

It is also important to understand that castigated groups unfortunately sometimes overcome the power of insults by turning on other disadvantaged groups. In his pathbreaking book How the Irish Became White (1996), Noel Ignatiev closely examined how the Irish became “white” and pitted themselves against African Americans.13 He suggested: “Imagine how history might have been different had the Irish, the unskilled labor force of the north, and the slaves, the unskilled labor force of the South, been unified.”14 In 1967 he composed a letter to the Progressive Labor Party positing that true class solidarity would not be possible unless working-class people were willing to reject their whiteness. They “have more to lose than their chains; they have also to ‘lose’ their white-skin privileges, the perquisites that separate them from the rest of the working class, that act as the material base for the split in the ranks of labor.”15

It is impossible to rewind history to see how society would have unfolded had the Irish not worked so hard to become recognized as “white,” but we can certainly see that the notion of white privilege is nothing new and will continue to harm those who are considered nonwhite. The very fact that we have to utter “Black Lives Matter” reflects the success that some groups have had in acquiring the mantle of privilege by being considered “white.”

Sickly and Grasping Jews

Many Eastern European Jews began to immigrate to the United States in the late 1880s, often to escape Tsarist Russia. Their arrival was met with “virulent anti-Semitism.”16 For example, author Henry Adams (who was a descendant of two US presidents) castigated Jews as “agents of international finance who polluted the American landscape” and expressed a desire to “put every moneylender to death.”17

Ivy League universities took steps in the early twentieth century to restrict the admission of Jews. Harvard University’s president, A. Lawrence Lowell, famously noted in the 1920s that “the summer hotel that is ruined by admitting Jews meets its fate . . . because they drive away the Gentiles, and then after the Gentiles [have] left, they leave also.”18 Similarly, Columbia College’s dean Herbert Hawkes explained, in justifying the use of the SAT for admissions: “[B]ecause the typical Jewish student was simply a ‘grind,’ who excelled on the Regents Exam because he worked so hard, a test of innate intelligence would put him back in his place.”19

The infamous Immigration Act of 1924 set strict quotas on immigration using figures from 1890, before there was large-scale immigration from Eastern and Southern Europe (or any immigration from China or Japan).20 Congress saw no reason to hide its hostility, stating that it was reducing immigration to avoid charging “our institutions for the care of the socially inadequate.”21 A House report openly stated that the immigration quota system “is used in an effort to preserve, as nearly as possibly, the racial status quo in the United States. It is hoped to guarantee, as best as we can at this late date, racial homogeneity.”22

Public expression of anti-Semitism continued in the United States in the 1930s, when many Jews found it difficult to immigrate to the United States.23 Father Charles Coughlin, who reached millions of people each week through his radio religious services, “preached antisemitism, accusing the Jews of manipulating financial institutions and conspiring to control the world.”24

Industrialist Henry Ford was another prominent voice spreading anti-Semitism. In 1918, he purchased the Dearborn Independent and published a series of articles that described a vast Jewish conspiracy infecting the United States. He “attribute[d] all evil to Jews or to the Jewish capitalists. . . . The Jews caused the war, the Jews caused the outbreak of thieving and robbery all over the country, the Jews caused the inefficiency of the navy.”25

While Eleanor Roosevelt tried to influence US refugee policy to assist Jews trying to escape Nazi Germany in the 1930s, she was largely unsuccessful. Breckinridge Long, the State Department official largely responsible for US refugee policy, created difficult hurdles for those seeking refugee status, arguing that the State Department was “the first line of defense” against those who would “make America vulnerable to enemies for the sake of humanitarianism.”26 A State Department document said that America faced an inundation of “abnormally twisted” and “unassimilable” Jews: “filthy un-American, and often dangerous in their habits.”27

These kinds of structural barriers, which were justified by resort to public insults, had enormous human consequences. Public opinion was a significant hurdle for Jews seeking to enter the United States, with 83 percent of Americans reportedly opposing their admission as refugees in 1939.28 In one well-known incident, the United States refused entry to a German ocean liner in May 1939, forcing many of the passengers to return to Germany, where they later perished in the Holocaust. Adolf Hitler correctly predicted the power of insults to act as a headwind against resistance to his campaign of terror and destruction. He reportedly counted on worldwide anti-Semitism to allow his extermination project to succeed. He correctly described the attitude at the time: “Nobody wants these criminals.”29

In the current era, most “see Jews not as a separate race, but as White Americans. . . . While anti-Semitism still exists, it does not define American life as it did in the early part of the twentieth century.”30 Nonetheless, the Anti-Defamation League (ADL) reported in 2018 that anti-Semitic incidents have risen dramatically since 2016.31 In 2017, the ADL reported a 57 percent increase over the previous year in anti-Semitic incidents, and in 2018, a 105 percent increase in anti-Semitic assault incidents, including the murder of eleven Jewish worshippers on October 27, 2018.32

Public insults against Jews today can be a continued attempt to act as a dead weight on their ability to be successful, even if those insults are hurled by what might be considered fringe groups. For example, the ADL reported that there was a spike in anti-Semitic propaganda in October 2018, including “35 separate distributions of a flier that blamed Jews for the fraught confirmation process of Justice Brett Kavanaugh to the Supreme Court.”33

The following transcript of a robocall made by supporters of California Senate primary candidate Patrick Little shows the explicit use of anti-Semitism to challenge Diane Feinstein:




	MAN:

	Diane Feinstein isn’t just a Jew, she’s an Israeli citizen.




	WOMAN:

	Wait, that can’t be legal right? I mean she’s a citizen of Israel but gets to vote as a US senator from California to send billions of our dollars away every year to her real country, Israel?




	MAN:

	It used to be illegal but the Jews of our country got rid of that law.




	WOMAN:

	Not only that, but she gets to vote America into Middle East wars based on lies so that Israel can eventually expand its borders like it always planned.




	MAN:

	To rid America of traitorous Jews like Dianne Feinstein, vote for Patrick Little. . . . He’s going to get rid of all the nation-wrecking Jews from our country starting with Israeli citizen, Diane Feinstein.






“Goodbye Jews, goodbye Jews, goodbye Jews” (from Schindler’s List clip).34

This robocall made clear that Little was a fervent anti-Semite. Newsweek reported in 2018 that he told them that he “admires Adolf Hitler and would prefer to see Jewish Americans deported to Israel.”35

Although the Republican Party condemned Little, he finished twelfth (with 1.2 percent of votes) in California’s primary for the US Senate, after placing second in an early statewide poll.36 This attempt to hurl public insults was unsuccessful but shows that the tactic is still being deployed to further anti-Semitism, and that some voters are responsive to that message. And unlike in the early twentieth century, well-respected public figures, like the presidents or deans of colleges, are not the ones making these public statements. Fringe groups have taken up the banner of anti-Semitism; when their arguments coalesce with some members of the power elite, they may have traction in acting as a dead weight on the work of Jews in society. While there is no way to prove that public insults, like those found in the robocalls, helped cause violent incidents like the 2018 shooting at the Pittsburgh synagogue, the speaker certainly supported getting “rid of all the nation-wrecking Jews.” Acceptance of such public insults can serve as a headwind against progressive reforms but also, as reflected in the massacre in Pittsburgh, can lead to the outright murder of people in the name of anti-Semitism.

Groups like the ADL exist to fight such anti-Semitism, but as in the story of Irish Americans, we can also see a troubling history of one group pitting itself against another disadvantaged group to get access to power. The ADL has been repeatedly criticized for considering any condemnations of Israel’s treatment of Palestinians as anti-Semitism. Unlike Jewish leftist organizations, it has “evinced a strong allegiance with the U.S. State.”37 It was able to raise $11 million when neo-Nazis marched in Charlottesville while also heavily criticizing Minnesota representative Ilhan Omar for her purported anti-Semitism.38 Thus, Emmaia Gelman reported: “This was a well-worn pattern: the ADL’s calls to action have successfully mobilized public opinion against Black leadership for decades, from the Student Nonviolent Coordinating Committee (SNCC) and Ocean Hill-Brownsville parents in the New York City teacher strikes of 1968, to the Movement for Black Lives and Marc Lamont Hill.”39

As Noel Ignatiev might have asked: How would public policy be different if the ADL had joined with Black Muslims rather than worked against them, to help defeat racial and religious hatred in the world? Unfortunately and predictably, as groups climb the political and social ladder in the United States, they find it useful to also draw a page from the public insult playbook and castigate those left behind.

The Yellow Peril

Disparaged as “chinks,” “slants,” “Japs,” and the “Yellow Peril,” Asian immigrants faced even sharper dehumanization than their European counterparts. While the culmination of those insults in the internment of Japanese Americans during World War II is obvious, one needs to find the roots of those negative attitudes in the treatment of Chinese immigrants in the late nineteenth and early twentieth centuries. A shocking example of the second-class treatment of Chinese immigrants to California occurred in 1854. A “free white citizen” of the state of California was convicted of murder upon the testimony of Chinese witnesses.40 The defendant argued that Chinese people should not be permitted to testify as witnesses in any action in which a white person is a party, based on a California statute that read: “No Black, or Mulatto person, or Indian, shall be allowed to give evidence in favor of, or against a white man.”41 The California Supreme Court construed that language to apply to Chinese people. The court justified its decision to uphold the application of that statute by openly denigrating them:

The anomalous spectacle of a distinct people, living in our community, recognizing no laws of this State except through necessity, bringing with them their prejudices and national feuds, in which they indulge in open violation of law; whose mendacity is proverbial; a race of people whom nature has marked as inferior, and who are incapable of progress or intellectual development beyond a certain point, as their history has shown; differing in language, opinions, color, and physical conformation; between whom and ourselves nature has placed an impassable difference, is now presented, and for them is claimed, not only the right to swear away the life of a citizen, but the further privilege of participating with us in administering the affairs of our Government.42

In context, this language is astonishing because it was a white person who was accused of murdering a Chinese person. It was a white person who acted contrary to the laws of society. The Chinese person was simply testifying to seek justice for someone in their community. “This ruling proved especially damaging to the Chinese community because Chinese residents often served as the sole witnesses to violence perpetrated by White Americans against Chinese residents.”43 Again, we see public insults used to justify an important aspect of structural inequality: that Chinese immigrants could not testify in criminal cases against white people who might be committing crimes against people in their community. The public insults acted as a dead weight against the courts applying basic equality principles to protect Chinese immigrants from murder.

Further demonization of Asian people was codified with the Page Act of 1875, which prevented the immigration of women from “China, Japan or any other Oriental country” who were suspected of prostitution.44 This statute effectively brought immigration of Chinese women to a halt, resulting in Chinese immigrants being largely single, unskilled, and uneducated male laborers. “This form of cheap labor engendered deep-seated hostility toward Chinese immigrant laborers among labor organizers and unions in cities such as San Francisco.”45

The deep prejudice against Chinese people can also be found in the pages of US judicial opinions. In 1878, the California legislature requested that Congress enact legislation to exclude Chinese laborers, asserting that

the presence of Chinese laborers had a baneful effect upon the material interests of the state, and upon public morals; that their immigration was in numbers approaching the character of an Oriental invasion, and was a menace to our civilization; that the discontent from this cause was not confined to any political party, or to any class or nationality, but was well nigh universal; that they retained the habits and customs of their own country, and in fact constituted a Chinese settlement within the state, without any interest in our country or its institutions; and praying congress to take measures to prevent their further immigration.46

In response to this openly prejudiced request, Congress passed a series of statutes to prevent immigration by Chinese laborers. The Chinese Exclusion Act of 1882 suspended Chinese immigration for ten years and made Chinese immigrants ineligible for naturalization. Congress renewed the statute in 1892 and made it permanent in 1902.47 The hardships of the Chinese Exclusion Act were especially harsh on women, when coupled with a law passed in 1907 stating that “any American woman who marries a foreigner shall take the nationality of her husband.”48 American-born women who married Chinese men were forced to move to China and then, upon the death of their husbands, were not allowed to return to the United States.

In theory, these laws were supposed to merely exclude new Chinese immigrants but not force any Chinese people currently residing in the United States to leave. Frustrated, however, that its attempt to create a safe harbor for Chinese people who were already residing in the United States to visit China and then return to the United States had failed, Congress tightened the statute to declare that no Chinese laborer could return to the United States after the passage of the 1888 act. This rule caused Chae Chan Ping to be excluded from the United States when he sought to return in 1888 with a certificate issued by the US government, pursuant to the Immigration Act of 1882, which stated that he was entitled to return. The Supreme Court upheld the right of the United States to exclude Ping despite a treaty with China that purportedly banned such exclusions and the obvious racial animus that supported the law. In an act of extreme judicial restraint, the Court said: “This court is not a censor of the morals of other departments of the government; it is not invested with any authority to pass judgment upon the motives of their conduct.”49

Seven years later, in apparent agreement with the substance of these exclusion acts, Justice John Marshall Harlan expressed blatant racism toward Chinese people in his famous dissent in Plessy v. Ferguson.50 Harlan’s dissent is often best remembered for this statement: “There is no caste here. Our constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. . . . In my opinion, the judgment this day rendered [upholding the segregationist Louisiana statute] will, in time, prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott Case.”51 Yet his opinion also contained the following expression of deep prejudice against people of Chinese heritage:

There is a race so different from our own that we do not permit those belonging to it to become citizens of the United States. Persons belonging to it are, with few exceptions, absolutely excluded from our country. I allude to the Chinese race. But, by the statute in question, a Chinaman can ride in the same passenger coach with white citizens of the United States, while citizens of the black race in Louisiana, many of whom, perhaps, risked their lives for the preservation of the Union, who are entitled, by law, to participate in the political control of the state and nation, who are not excluded, by law or by reason of their race, from public stations of any kind, and who have all the legal rights that belong to white citizens, are yet declared to be criminals, liable to imprisonment, if they ride in a public coach occupied by citizens of the white race.52

Notice the logic of Harlan’s reasoning. Because it is legally permissible and appropriate for Chinese citizens to be excluded from the United States, it cannot be constitutionally permissible to allow Chinese people but not Black people to sit beside white people in a railroad car. It is not that Black people are really equal to whites; it is just that Black people are better potential citizens than Chinese people. Of course, rather than being excluded from the United States, Black people were brought to the United States under conditions of slavery and, after the ratification of the Thirteenth and Fourteenth Amendments, were constitutionally eligible for citizenship. According to Harlan, the Louisiana legislation, which mandated separate railroad cars for white and Black people, should be understood as “sinister legislation” that placed a “condition of legal inferiority” on a “large body of American citizens.”53 But he was comfortable embracing the racial insults of his time with respect to Chinese people who sought to enter the United States legally.

The public vilification of Chinese immigrants focused on an unskilled, largely male, and unassimilated workforce, which pursuant to US law could not readily form a viable family unit. Negative public sentiment soon also targeted Japanese immigrants. Whereas Chinese immigrants were denigrated for not assimilating into US society, the Japanese were considered a threat because they did try to assimilate into US society. “Xenophobes used Japanese immigrants’ propensity to assimilate as evidence of their competition in the labor market, thereby creating a greater threat than the ‘unassimilable’ Chinese.”54

Drawing on the work of political scientist Benedict Anderson and sociologist Stanford Lyman, Keith Aoki argued that there was an “aggregate” conception of Asian, which constructed Asians as the racial “other.”55 A “word like ‘slant,’ for example, abbreviated from ‘slant-eyed,’ does not simply express an ordinary political enmity. It erases nation-ness by reducing the adversary to his biological physiognomy.”56 By merging together people from Vietnam, Korea, China, and the Philippines into one group, “nationalism thinks in term of historical destinies, while racism dreams of eternal contaminations, transmitted from the origins of time through an endless sequence of loathsome copulations: outside history.”57 Aoki argued that the negative public perceptions against Chinese immigrants ultimately also led to negative attitudes toward Japanese immigrants, even though their background and experiences in the United States were quite different.

Attempts to codify anti-Japanese animus took center stage in San Francisco. In 1900, San Francisco mayor James Duval Phelan openly declared:

The Japanese are starting the same tide of immigration which we thought we had checked twenty years ago. . . . [T]he Chinese and Japanese are not bona fide citizens. They are not the stuff of which American citizens can be made. . . . [T]hey will not assimilate with us and their social life is so different from ours, let them keep at a respectful distance.58

With the mayor hurling such insults, it is no surprise that the city council supported laws that harmed the Asian community. San Francisco had historically segregated Chinese students in school, and it decided to extend that segregation to Japanese and Korean children in 1906. The campaign against Japanese people was led by several powerful factions, including politicians, the media, and civic organizations. The San Francisco Chronicle began an anti-Asiatic campaign with headlines declaring “Brown Men an Evil to the Public Schools” and “Brown Artisans Steal Brains of Whites.”59 White agriculturists formed the Asiatic Exclusion League in 1905, arguing that “[n]o large community of foreigners, so cocky, with such distinct racial, social and religious prejudices, can abide long in this country without serious friction.”60 The League sought to have the Chinese Exclusion Act cover Japanese and Koreans.61 With this kind of open hostility to Japanese people, it is no surprise that laws were adopted to enshrine this bigotry. Public insults enabled direct mistreatment of Japanese people.

Japanese residents tried to fight back and enlist the support of the Japanese government. They took their complaints to the highest level, trying to win the support of President Theodore Roosevelt. Although Roosevelt tried to arrange a compromise, he was not able to stem the strong tide of anti-Japanese bias. California passed the Alien Land Law of 1913 by an overwhelming vote of 35–2 in the state Senate and 72–3 in the House. This law barred aliens who were ineligible to obtain citizenship (i.e., Chinese, Japanese, and Koreans) from acquiring land or entering into leases longer than three years. When that law did not sufficiently stem the flow of Japanese immigrants who owned land, California voters adopted a statewide ballot initiative that completely precluded any “alien” from owning or leasing land in California.62 Japanese government protests against these adverse actions were seen “as proof of the Japanese immigrant population’s disloyalty and racial undesirability.”63 Although these restrictive laws clearly violated basic constitutional principles of equal protection, the US Supreme Court upheld four of them in cases decided in the early 1920s.64 One can understand the public insults as acting as a headwind against the application of traditional constitutional law principles under which all people are entitled to “equal protection of the law.”

The Japanese internment that followed in the 1940s demonstrates how widespread racism can be validated and operationalized; the Supreme Court, the president, the military, and the media collaborated to manufacture the truly “fake news” that Japanese immigrants were committing sabotage and were a threat to the US population. Following the Japanese bombing of Pearl Harbor in 1941, President Franklin D. Roosevelt created the Roberts Commission to determine exactly what had led to the successful attack.65 In a blatant violation of separation of powers, Roosevelt appointed Associate Supreme Court Justice Owen Roberts to head the commission. (Roberts would then fail to recuse himself in cases involving the internment of Japanese citizens during World War II, even though his report arguably was a factor in that internment.) The other members of the commission were military officials: Admiral William H. Standley, General Frank R. McCoy, General Joseph T. McNarney, and Admiral Joseph M. Reeves. While they cast blame on two members of the military, they also blamed the success of that attack on Japanese spies, characterized as “consular agents and other persons,” without providing any specific names. That report arguably led to the US government asking the Supreme Court to take judicial notice of “the propensity of Japanese Americans to be disloyal.”66

In the infamous Korematsu decision,67 in which a majority of the Supreme Court upheld the internment of Japanese Americans, only one member of the Court, Justice Frank Murphy, attacked the prejudice and stereotypes that were the foundation of the internment order. He described the order as falling “into the ugly abyss of racism”68 and then tore apart its justifications. He quoted at length from the general’s final report on the evacuation from the Pacific Coast area to support this charge of racism. Here are some of the disturbing racial stereotypes he quoted from the report of the commanding general of the Pacific Coast area:

• “But we must worry about the Japanese all the time until he is wiped off the map. Sabotage and espionage will make problems as long as he is allowed in this area.”

• Japanese individuals are described as “subversive” and belonging to an “enemy race.”

• Japanese are condemned because they are said to be a “large, unassimilated, tightly knit racial group, bound to an enemy nation by strong ties of race, culture, custom and religion.”

• Evidence of that disloyalty is that they like “emperor worshipping ceremonies” and like to send their children to Japanese-language schools.69

While the government’s case rested on the supposed disloyalty of the Japanese people, Justice Murphy criticized the government for failing to offer any proof that Japanese people had committed sabotage. He concluded:

The reasons [for the policy] appear, instead, to be largely an accumulation of much of the misinformation, half-truths and insinuations that for years have been directed against Japanese Americans by people with racial and economic prejudices—the same people who have been among the foremost advocates of the evacuation. A military judgment based upon such racial and sociological considerations is not entitled to the great weight ordinarily given the judgments based upon strictly military considerations. Especially is this so when every charge relative to race, religion, culture, geographical location, and legal and economic status has been substantially discredited by independent studies made by experts in these matters.70

In other words, the lengthy pattern of public insults acted as a headwind against the Supreme Court requiring factual evidence to support the allegations of Japanese disloyalty.

Justice Murphy was the only member of the Supreme Court to dissent despite the majority paying lip service to the notion that “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect.”71 The majority insisted that “Korematsu was not excluded from the Military Area because of hostility to him or his race.”72 This blithe assertion ignores the profound racial animus underlying “the mass incarceration of 120,000 Americans of Japanese ancestry during World War II without charges, notice, trial or due process, and without any evidence of espionage and sabotage by persons of Japanese ancestry.”73

The weakness of the government’s justification became publicly evident in 1984 when Judge Marilyn Patel issued her decision in a modern-day Korematsu v. United States.74 At the age of sixty-four, nearly forty years after his conviction was upheld by the Supreme Court, Korematsu filed a petition for a writ of coram nobis in Patel’s court, seeking to have his conviction vacated. In granting the request, the court acknowledged that it was granting “extraordinary relief,” which was required to “undo such profound and publicly acknowledged injustice.”75 The injustice did not rest merely in the fact that Korematsu had been afforded no due process when he was convicted on the basis of a statute that presumed he was disloyal to the United States due entirely to his Japanese ancestry; it also rested on the fact that the government knew it did not have strong evidence of Japanese disloyalty yet deliberately lied to the court throughout the original Korematsu trial to uphold the conviction.

I detail here the evidence in support of this horrific fraud upon the court to fully illustrate the potential power of insults to act as an enormous headwind against the application of principles of justice. First, Judge Patel recognized the findings of the Commission on Wartime Relocation and Internment of Civilians, which was established by Congress in 1980. The report concluded that “broad historical causes which shaped these decisions [exclusion and detention] were race prejudice, war hysteria and a failure of political leadership.”76

Second, Judge Patel found that the “government knowingly withheld information from the courts when they were considering the critical question of military necessity in this case.”77 She noted that the government had changed a critical passage of what was called the “Final Report of General DeWitt” to convey the idea that the government unanimously believed that evacuation and relocation were necessary rather than including the actual government finding that there were conflicting views on whether people of Japanese ancestry were illegally using radio transmitters and shore-to-ship signaling.78 These lies were clearly pivotal in justifying the Supreme Court’s decision, which had only weakly stated that it could not “reject as unfounded” the military’s view even though the evidence was imprecise.

Judge Patel concluded with striking language concerning the power of insults:

[The Korematsu case] stands as a caution that in times of international hostility and antagonisms our institutions, legislative, executive and judicial, must be prepared to exercise their authority to protect all citizens from the petty fears and prejudices that are so easily aroused.79

She powerfully acknowledged that “petty fears and prejudices” can be aroused and had helped lead to the mass incarceration of tens of thousands of people living lawfully in the United States who happened to be of Japanese ancestry. Such fears and prejudices can act as dead weights on the application of traditional legal principles.

The demonization of Asian people culminating in the Japanese internment during World War II is one of the strongest examples this book offers of the power of insults. Beginning in the late nineteenth century, public castigation of Chinese laborers was rampant in the United States. That animus led to a series of quite brutal laws that precluded them from citizenship or even having a family in the United States. While Japanese immigrants had different cultural traditions and represented a different socioeconomic class than Chinese immigrants, they fell victim to an expanding racial animus as all Asian people were lumped into the category “Orientals.” Rampant xenophobia and racism engendered their exclusion from citizenship, exile from the United States, and internment. While Justice Hugo Black, writing for the Korematsu majority, bristled at the notion that these camps could be described as “concentration camps” and instead wanted to think of them as temporary security precautions, they would certainly have felt like concentration camps to those imprisoned behind their walls. While there was no government policy dictating that they be killed, they did live in substandard housing such as animal stables and stalls, which often did not even have roofs. Unsanitary conditions led to serious illnesses such as tuberculosis, and people who tried to escape were shot.80 As one commentator has said:

“Internment camp” doesn’t do justice to the horrors experienced within them. Japanese Americans were uprooted from their homes and treated like criminals. They experienced enormous loss. They suffered great physical and emotional trauma. A racial minority was concentrated in specific areas for the security of the nation, imprisoned in deplorable conditions, and stripped of their dignity. They were living in concentration camps.81

It was not until 1988 that the US government offered a formal apology and compensated former inmates with a one-time payment, of only $20,000. That was forty-four years after Fred Korematsu lost his first case at the Supreme Court but four years after he prevailed before Judge Patel and had his conviction overturned.

Queried in 2015 about the Japanese internment, Donald Trump said: “I certainly hate the concept of it. But I would have had to have been there at the time to give you a proper answer.”82 Asked later several times if the internment violated American values, he did not respond. Trump’s failure to acknowledge this human rights violation resonated with his administration’s deep dive into racially tinged xenophobia. On the tactical level, the Trump administration echoed the Korematsu case by indulging in efforts to shore up white supremacy, lie to the courts, and encourage hostility toward immigrants.

These tactics are well illustrated by the administration’s attempt to add to the 2020 Census a question that asked about respondents’ citizenship status. As described by Washington Post columnist Dana Milbank, the Trump administration used a four-step strategy to preserve white hegemony by skewing Census results.83

First, they devised a governmental policy designed to reduce responses to the Census by Latinx, thereby undercounting their population for the purposes of congressional apportionment. That policy was the citizenship question.

Second, they had to come up with a lawful justification for this discriminatory policy. They invented the justification that the Justice Department had requested this question be added to the Census so that it could better enforce the Voting Rights Act. However, emails showed that the White House actually coerced the Justice Department into making the request for its own political gain. And later, after the Supreme Court had already engaged in oral argument on this case, it came to light that the true architect of this plan to aid white supremacy was Republican strategist Thomas Hofeller, who brazenly proposed such a plan knowing it would require a “radical redrawing” of legislative districts that would “be advantageous to Republicans and Non-Hispanic Whites.”84

Third, the solicitor general tried to create confusion during oral argument by insisting that it could not quantify the effects of the citizenship question. In fact, the Census Bureau’s own research had already quantified a 5.1 percent drop in participation from households with noncitizens if the question were added. In fact, it was that type of Bureau concern that had led to the removal of a citizenship question from the Census in 1960.

Fourth, the government cleverly blamed the victim by suggesting that if the Court disallowed the citizenship question, it would be “effectively empowering any group in the country to knock off any question on the census if they simply get together and boycott it.”85

Curiously, this sounds a lot like the lying justifications offered for the Japanese internment during World War II. In Korematsu, the Justice Department came up with a pretextual explanation of national security to explain its incarceration of people of Japanese ancestry, foreshadowing the Trump administration’s fabricated desire to better enforce the Voting Rights Act. Similarly, the government tried to create confusion in Korematsu by saying it could not quantify the amount of known Japanese domestic hostility when, in fact, it had no evidence of any hostility. Further, in Korematsu, the government tried to pretend that the internment policy was for the benefit of Japanese Americans, who might face adverse actions from their non-Japanese neighbors. Finally, as in Korematsu, some of the most damaging evidence regarding the Trump administration’s policy emerged after the lower court cases, and even the Supreme Court oral argument, had already taken place.

In a rare legal maneuver, the ACLU filed a notice with the Supreme Court in the citizenship case (Department of Commerce v. New York) to make the Court aware of the new evidence, in the hope that the record could be expanded to include that evidence.86 Legal observers had been predicting that the Court would permit the citizenship question to be added to the 2020 Census, and it would be highly unusual for the Court to reopen the record to consider evidence that the citizenship question was introduced for illegitimate reasons. In language harkening back to Judge Patel’s conclusion about government pretext in the Korematsu case, the letter urged the Court to consider the new evidence because it appeared that the government had “falsely testified about the genesis of DOJ’s request to Commerce in ways that obscured the pretextual character of the request.”87

Unlike in Korematsu, however, in Department of Commerce v. New York, Chief Justice John Roberts, who had been appointed by Republican president George W. Bush, joined the Court’s four liberals in concluding that the government had not satisfied its minimal burden under the Administrative Procedure Act of justifying the citizenship question because of the “unusual circumstances,” in which “the evidence tells a story that does not match the explanation the Secretary gave for his decision.”88

False testimony in pursuit of white supremacy is nothing new at the Supreme Court. But it was highly unusual for a conservative justice (Roberts) to join the liberal minority to call out the government for its lies. However, as discussed later, this was an unusual exercise in the application of so-called neutral judicial principles for the benefit of an immigrant community.

To understand why Chief Justice Roberts would diverge from his conservative colleagues to join the liberal majority in this case, it is important to understand the narrowness of the legal victory. This was not a grand constitutional case about the impropriety of insults being leveled against an immigrant community. This case was about a very narrow legal issue: whether the Census Bureau had offered any credible explanation of why it needed to add the citizenship question to the Census. The majority found that the secretary of commerce’s rationale for adding this question to the Census was “arbitrary and capricious, based on a pretextual rationale.” The majority did not conclude that the respondent had demonstrated an equal protection violation. When parties seek constitutional relief, as we will see, the power of insults acts as an insurmountable dead weight on the application of basic constitutional principles such as equal protection.

Operation Wetback

When the Mexican-American War ended in 1848, the United States annexed large portions of Mexico to form parts of Texas, California, New Mexico, Arizona, Colorado, Utah, Nevada, Oklahoma, Kansas, and Wyoming. Immigration policy has subsequently veered from wanting to facilitate cheap Mexican labor to excluding Mexicans, sometimes doing both simultaneously. “In a move that exemplified the United States’ inconsistent immigration policy towards Mexico, the Department of Labor frequently issued bracero visas to immigrants deported to Mexico under Operation Wetback and immediately sent them back to the farms from which they had been arrested in the first place.”89

Public officials rarely hesitated in voicing their open hostility toward Mexican immigrants even as the country benefited enormously from their low-paid agricultural labor. For example, Representative James L. Slayden published an article in 1921 in which he said:

• Mexican workers suffered from “hopeless inefficiency.”

• They did not know the difference “between a saw and a hammer.”

• They were “ragged, filthy paupers.”

• Their US migration was an “invasion.”90

In the 1930s, a program inaccurately described as “repatriation” forced an estimated one million persons of Mexican ancestry to relocate to Mexico. Under this program of forcible exclusion, “[a]pproximately 60 percent of the persons of Mexican ancestry removed to Mexico in the 1930s were U.S. citizens, many of them children who were effectively deported to Mexico when their immigrant parents were sent there.”91 These practices violated a bedrock immigration and human rights principle: “that U.S. citizens cannot be deported, removed, or banished from this country.”92

But the 1930s was not the only period of open, mass deportation of people of Mexican ancestry. In 1954, the federal government instituted Operation Wetback, openly endorsing a program that resulted in “hundreds of thousands of Mexican immigrants and U.S. citizens of Mexican descent [being] rounded up and deported.”93 The public slur (“Operation Wetback”) was openly combined with the public deportation policy.

Hostility to Mexican immigrants has resulted in many governmental policies that impose harsh sanctions on undocumented Mexican immigrants who are residing in the United States. Some of the legal doctrines that allowed the federal government to intern Japanese people during World War II also gave Congress supremacy in dictating immigration policy. In a few instances, the Supreme Court has narrowly stopped states from directly sanctioning Mexican immigrants, but the constitutional policy of equal protection has rarely been applied to Mexican immigrants when the federal government takes adverse action against them.

In 1982, the Supreme Court in Plyler v. Doe94 overturned a Texas statute and school district policy that allowed the school district to bar the children of undocumented immigrants from receiving a public education. Rather than acknowledge that it wanted to punish Mexican immigrants, the state argued that the law was a “financial measure designed to avoid a drain on the State’s fisc.”95

The Supreme Court majority rejected the rationality of the state’s argument. First, the Court noted federal policy had helped create a “shadow population” of “illegal migrants” who are “encouraged by some to remain here as a source of cheap labor, but nevertheless denied the benefits that our society makes available to citizens and lawful residents.”96 Second, the Court sympathetically noted that the child plaintiffs were facing a “discriminatory burden on the basis of a legal characteristic over which children can have little control.”97 It also rejected the state’s underlying financial logic, stating that “the available evidence suggests that illegal aliens underutilize public services, while contributing their labor to the local economy and tax money to the state fisc.”98 Concluding that the state statute could not even withstand low-level rationality review, the Court said: “It is difficult to understand precisely what the State hopes to achieve by promoting the creation and perpetuation of a subclass of illiterates within our boundaries, surely adding to the problems and costs of unemployment, welfare, and crime.”99 But of course the Texas legislature may well have intended to reinforce the status of Mexican immigrants as a pliable and exploited workforce ineligible for public benefits.

Four members of the Supreme Court dissented in Plyler: Justices Warren Burger, Byron White, William Rehnquist, and Sandra Day O’Connor. Chief Justice Burger authored the dissent, which began by paying lip service to the notion that he disagreed with the state’s policy choice, sympathizing with the plight of the children. “Were it our business to set the Nation’s social policy, I would agree without hesitation that it is senseless for an enlightened society to deprive any children—including illegal aliens—of an elementary education.”100 But then the dissent went on to say that it was inappropriate for the courts to intervene to upset the state’s policy choice because, in fact, it did have a reasonable and legitimate explanation for its choice. “By definition, illegal aliens have no right whatever to be here, and the state may reasonably, and constitutionally, elect not to provide them with governmental services at the expense of those who are lawfully in the state.”101 The dissenters felt no need to respond to the majority’s factual observation that immigrants pay taxes yet underutilize their share of state-provided services. The dissent described the majority as “disingenuous when it suggests that the State has merely picked a ‘disfavored group’ and arbitrarily defined its members as nonresidents.”102 The majority opinion’s narrow focus on the plaintiffs’ status as children and the importance of education created a weak constitutional precedent for other immigrants when facing adverse state action.

The Plyler decision also had no bearing on the federal government’s right to deliberately harm undocumented immigrants. As the Plyler dissent acknowledged, the federal government already directly barred undocumented immigrants from receiving a host of federal services: the food stamp program, the old-age assistance program, aid to families with dependent children, aid to blind people, aid to people with permanent and total disabilities, supplementary security income programs, Medicare hospital insurance benefits, and Medicaid hospital insurance benefits for the aged and disabled.103

Following Plyler, the federal government stepped up its attempts to deter Mexican immigration and deny benefits to Mexican immigrants. In 1986 and 1990, Congress passed increasingly stringent laws designed to limit Mexican immigration while increasing “the number of visas going to well-educated job seekers—primarily from developed European countries—thus revealing Congress’s preference for European immigrants over those from other regions.”104

States rushed to pass anti-immigrant measures, often targeting Mexican immigrants. In states in which liberals controlled the state legislature, the voters sometimes passed anti-immigrant measures through statewide initiatives. One example was the passage of Proposition 187 in California on November 8, 1994. In addition to requiring the state government to cooperate with the federal government with respect to notifying it of “illegal aliens” in the state, the proposition also required that those individuals be denied social services, health care, and education.105 Although this rule was created through the initiative process, rather than the legislative process, the state of California vigorously defended it in the courts (until Democrats took over the governorship).

The campaign for Proposition 187 was openly hostile to Mexican immigrants. California governor Pete Wilson “ran television advertisements supporting the measure that showed dark, shadowy figures storming the U.S./Mexico border, with the narrator eerily stating ‘They keep coming.’ An initiative supporter explained to voters: ‘You are the posse and [the Save Our State initiative] is the rope.’ ”106 The open vilification of Mexican immigrants was successful; 59 percent of voters supported the measure, and Pete Wilson was reelected, in part because of his support of Proposition 187.

While the federal courts were considering the constitutionality of Proposition 187, President Bill Clinton signed the Personal Responsibility and Work Opportunity Act (PRA) on August 22, 1996, which he heralded as ending “welfare as we know it.” In addition to sharply cutting the welfare rolls by placing time limits on the receipt of benefits, it ended nearly all public benefits to both documented and undocumented immigrants. In one of the strongest public criticisms of this new law, Marian Wright Edelman, who founded the Children’s Defense Fund and had given Hillary Rodham Clinton her first job, called the law “sad and painful.”107 Her husband, Peter Edelman, quit his job with the Clinton administration in protest against the draconian measures. Many of the California restrictions on public benefits for immigrants were already contained in the PRA; supremacy law principles dictated that states needed to implement the federal policies. Thus, California was not permitted to enforce its own restrictions on immigrants under Proposition 187, separate from the draconian measures already approved by the US Congress.

During the 1990s, hostility against both documented and nondocumented immigrants was widespread. Newt Gingrich’s “Contract with America” supported an overhaul of the welfare system with severe limits on the rights of immigrants to receive any benefits. “The welfare law conditioned eligibility on citizenship status rather than legal status, extending to most legal immigrants the eligibility restrictions that had traditionally applied only to undocumented immigrants.”108 Those rules were highly popular. A Gannett News Service poll in 1996 reported that 71 percent of respondents believed “immigrants got too many public benefits such as welfare, medical care, and food stamps.”109 Not surprisingly, Gingrich supported Clinton’s anti-immigrant efforts, including the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), which passed by a vote of 380–37 in the House and was signed into law by President Clinton. IIRIRA took away judicial discretion over deporting immigrants who had committed crimes, including seemingly minor crimes like shoplifting or public urination.110

These measures suggest the substantial success achieved by the onslaught of anti-immigrant public insults. The federal government passed draconian measures that greatly hindered the well-being of immigrants to the United States. The Plyler decision acted as a partial limitation on these measures, but in the immediate aftermath of Plyler, state and federal governments competed to outdo each other in passing the most draconian anti-immigrant measures. The Plyler decision demonstrated how courts could apply equal protection principles for the benefit of castigated immigrant communities. But more typically, courts and legislatures caved to the public insults of the time. These insults acted as dead weights on the courts to stop them from applying settled equality principles and as headwinds to the legislatures to prevent progressive legislation from gaining traction.

THE TRUMP ERA

The previous section documented that open hostility to many immigrant communities has been a long-standing aspect of US policy. This section delves into a simple legal principle that should be useful in the modern era to prevent the government from pursuing such policies merely out of animus against a group. I show how the Supreme Court under the leadership of Chief Justice Roberts has been willing to use the anti-animus legal principle to protect a Christian baker from purported religious animus but has not been willing to use that same principle to protect various racial and religious minorities from discrimination.

In constitutional law, there is a long-standing principle that state actors cannot act with invidious intent against various protected categories like racial or religious minorities. When actions have a disparate impact on a religious or racial minority group, and public statements make clear that that impact was intentional, such actions are considered to be presumptively unconstitutional absent a compelling justification for the conduct. The Supreme Court explained this bedrock legal principle in 1979 in its decision in Personnel Administrator of Massachusetts v. Feeney:111

Certain classifications . . . supply a reason to infer antipathy. Race is the paradigm. A racial classification, regardless of purported motivation, is presumptively invalid and can be upheld only upon an extraordinary justification. This rule applies as well to a classification that is ostensibly neutral but is an obvious pretext for racial discrimination. But, as was made clear in Washington v. Davis and Arlington Heights v. Metropolitan Housing Development Corporation, even if a neutral law has a disproportionately adverse effect upon a racial minority, it is unconstitutional under the Equal Protection Clause only if that impact can be traced to a discriminatory purpose.112

Thus, actions that are facially discriminatory are presumptively unconstitutional, and actions that on their face are race or religion neutral, but are actually for the purpose of discrimination, are also presumptively unconstitutional. In both instances, the action is invalidated unless it has an extraordinary justification.

Nonetheless, Trump ran a campaign for president premised on his desire to deport Mexicans and bar Muslims from entering the country. He was not subtle about it. In August 2016, Time Magazine ran an article with the headline, “Here Are All the Times Donald Trump Insulted Mexico,”113 which included some of these statements:

When Mexico sends its people, they’re not sending their best. They’re not sending you. They’re not sending you. They’re sending people that have lots of problems, and they’re bringing those problems with us. They’re bringing drugs. They’re bringing crime. They’re rapists. And some, I assume, are good people.

Sadly, the overwhelming amount of violent crime in our major cities is committed by blacks and Hispanics—a tough subject—must be discussed.

When will the U.S. stop sending $’s to our enemies, i.e., Mexico and others.

The Mexican legal system is corrupt, as is much of Mexico. Pay me the money that is owed now—and stop sending criminals over our border.

Mexico’s court system corrupt. I want nothing to do with Mexico other than to build an impenetrable WALL and stop them from ripping off U.S.

The border is wide open for cartels & terrorists. Secure our border now. Build a massive wall & deduct the costs from Mexican foreign aid!

I’ve been treated very unfairly by this judge [U.S. District Court judge Gonzalo Curiel]. Now, this judge is of Mexican heritage. . . . This judge is giving us unfair rulings. Now I say why. Well, I want to—I’m building a wall, OK? And it’s a wall between Mexico, not another country.114

Hence, Donald Trump’s actions as president, as he sought to keep those promises with respect to immigration policy, could not more perfectly meet the rigorous constitutional law test for actions premised on invidious statements. And as his attempts to limit immigration were put into effect, many lower courts reached that conclusion. A brief review of the underlying facts and a glance at some of these lower court decisions reflects the strength of the argument that Trump’s immigration policies often violated clear rules of law with regard to acting with invidious intent.

On January 27, 2017, seven days after taking the oath of office, Trump signed Executive Order 13,769,115 which immediately suspended for ninety days the immigrant and nonimmigrant entry of foreign aliens from seven predominantly Muslim countries. It also reduced the number of refugees to be admitted and indefinitely barred the admission of Syrian refugees. Finally, it directed the secretary of state to prioritize refugee claims on the basis of religious-based persecution in which the individual is a member of a minority religion in the individual’s country of nationality.

Numerous legal actions were filed within days of the issuance of this executive order. For example, on January 30, 2017, the state of Washington sought a nationwide injunction against enforcement of the order. On February 3, 2017, the district court granted that request.116 Four days later, the Ninth Circuit denied the government’s motion to stay the injunction pending appeal.117 The court did not have to reach the religious animus issue because the executive order’s violation of basic procedural due process rights for both lawful permanent residents and others was so blatant. “The Government has not shown that the Executive Order provides what due process requires, such as notice and a hearing prior to restricting an individual’s ability to travel.”118 Although the court could have rested its decision entirely on the due process problems with the executive order, it noted the serious First Amendment and equal protection issues raised by the executive order due to the president’s stated intention to disfavor Muslims. “In support of this argument, the States have offered evidence of numerous statements by the President about his intent to implement a ‘Muslim ban’ as well as evidence they claim suggests that the Executive Order was intended to be that ban.”119 Further, the court noted that it was appropriate under settled constitutional jurisprudence to consider circumstantial evidence of invidious intent, analogous to the statements made by President Trump.

In the face of the plaintiffs’ strong cases, the administration quickly backtracked. Rather than vigorously defending this executive order before the US Supreme Court, the government revoked the first travel ban executive order and issued a new one, Executive Order 13,780, on March 6, 2017, with the same name: “Protecting the Nation from Foreign Terrorist Entry into the United States.” The primary difference between the first and second travel bans was that Iraq was excluded from the ninety-day visa ban because the Iraqi government had supposedly made “firm commitments” to the United States regarding information sharing.120 The new executive order continued to suspend US participation in the refugee assistance program for 120 days but no longer referred to an individual’s status as a “religious minority” as a reason favoring refugee status. It also no longer included a Syria-specific ban on refugees. The effective date of the March 6 executive order was March 16, 2017. The entry suspension would therefore lapse on June 14, 2017.

On March 15, 2017, a Hawaii district court issued a temporary restraining order and then, on March 29, 2017, issued a nationwide preliminary injunction to prevent the implementation of the executive order.121 On May 15, 2019, the Ninth Circuit Court of Appeals affirmed that injunction, although on statutory rather than constitutional law grounds.122

The March 15 decision provides a strong constitutional argument for why Trump’s conduct in issuing these two executive orders violated the establishment clause, which prohibits the government from officially preferring one religious denomination over another. A government action that does not have a “secular purpose” violates this rule. The district court found that the historical background of the executive order was “unique.” “It includes significant and unrebutted evidence of religious animus driving the promulgation of the Executive Order and its related predecessor.”123 The court relied on these kinds of statements from Trump to reach this conclusion:

• “I think Islam hates us.”

• “But there’s a tremendous hatred. And we have to be very vigilant. We have to be very careful. And we can’t allow people coming into this country who have this hatred of the United States . . . [a]nd of people that are not Muslim.”

• “People were so upset when I used the word Muslim. Oh, you can’t use the word Muslim. Remember this. And I’m okay with that, because I’m talking territory instead of Muslim.”

• “The Muslim ban still stands. . . . It’s called extreme vetting.”

• “Donald J. Trump is calling for a total and complete shutdown of Muslims entering the United States.”124

While recognizing that the case law precluded judges from undertaking a “judicial psychoanalysis of a drafter’s heart of hearts,” the court concluded this case posed no such risk.

The remarkable facts at issue here require no such impermissible inquiry. For instance, there is nothing “veiled” about this press release. . . . Nor is there anything “secret” about the Executive’s motive specific to the issuance of the Executive Order. . . . These plainly-worded statements, made in the months leading up to and contemporaneous with the signing of the Executive Order, and, in many cases, made by the Executive himself, betray the Executive Order’s stated secular purpose.125

Similarly, a federal district court in Maryland concluded that the provision suspending entry from six countries likely violated the establishment clause, and it entered a nationwide preliminary injunction.126 The Supreme Court reviewed those injunctions on an expedited basis and concluded in a per curiam opinion (i.e., not signed by any member of the Court) that the suspension of visas could “not be enforced against foreign nationals who have a credible claim of a bona fide relationship with a person or entity in the United States. All other foreign nationals are subject to the provisions of EO-2.”127 Similarly, with respect to the suspension of refugees, the ban could not be enforced when an American individual or entity “has a bona fide relationship with a particular person seeking to enter the country as a refugee [and] can legitimately claim concrete hardship if that person is excluded.”128 The per curiam decision offered no explanation of why the Court thought that the plaintiffs were likely to prevail on the merits so that these partial injunctions should be issued. Justices Clarence Thomas, Samuel Alito, and Neil Gorsuch dissented, finding no credible claim by the plaintiffs to authorize any injunction at all.

Trump then issued a presidential proclamation on September 24, 2017, which added North Korea and Venezuela to the list of affected countries.129 The state of Hawaii challenged the proclamation, arguing that the president continued to violate the establishment clause, and that the proclamation also violated various statutory rules with respect to the president’s authority in the immigration field. Specifically, the state argued that the president’s conduct violated the rule against nationality-based discrimination in the issuance of immigrant visas. Because the lower courts ruled on the basis of the statutory problems with the executive order, they did not need to reach the establishment clause issue. The Supreme Court, however, found that the president did not violate the statutory rules regarding his immigration authority and therefore had to reach the establishment clause issue, which as I discussed earlier had been previously considered by the Hawaii district court with regard to the second executive order.

The Supreme Court majority was quickly dismissive of the establishment clause argument recounting only a few of Trump’s statements that evinced clear hostility to Muslims. As Justice Sonia Sotomayor said in her dissent, “The full record paints a far more harrowing picture, from which a reasonable observer would readily conclude that the Proclamation was motivated by hostility and animus toward the Muslim faith.”130

For the purposes of this book, the obvious question is: Whose insults count? The majority opinion in Trump v. Hawaii went out of its way to ignore the president’s insulting rhetoric, which clearly demonstrated an anti-Muslim bias. A similar pattern occurred in the Supreme Court’s decision overturning Trump’s attempt to rescind the Deferred Action for Childhood Arrivals (DACA). Although Chief Justice Roberts, once again, joined the four liberal justices to conclude that the Trump administration had violated the Administrative Procedure Act by engaging in “arbitrary and capricious behavior,” a majority was unwilling to conclude that the Trump administration had violated the constitutional principle of equal protection despite Trump’s long-standing vilification of Latinos. The majority opinion, authored by Chief Justice Roberts, found Trump’s critical statements about Latinos too “remote in time and made in unrelated contexts” to qualify as unconstitutional animus against a group in society.131

To really answer the question of whose insults count, one needs to contrast the Court’s consideration of anti-Muslim animus in Trump v. Hawaii with its consideration of the statements of one low-level actor in a very different case: the one brought against Masterpiece Cakeshop when it refused to follow Colorado’s sexual orientation nondiscrimination law in providing service to the public. Although the lawsuit against Masterpiece Cakeshop, which was decided two weeks before Trump v. Hawaii, seems very different than the one against the Trump administration, anti-religious animus played a role in both cases. In fact, the Supreme Court’s decision in Trump v. Hawaii,132 in contrast with its decision in Masterpiece Cakeshop v. Colorado Civil Rights Commission,133 is a perfect illustration of the selective deployment of and protection of insults by and on behalf of the powerful in society.134

The reader likely remembers the gay rights story contained in the Masterpiece Cakeshop decision. Although the state of Colorado had a nondiscrimination law that precluded a store owner from denying service to someone due to sexual orientation, the bakery owner, Jack Phillips, refused to make a cake for Charlie Craig when he learned that Craig wanted to celebrate his union with another man. But for Craig’s sexual orientation, Phillips would have baked him a cake. It should have been an easy case of enforcing a state nondiscrimination statute. But it was not.

Initially, it was Charlie Craig and Dave Mullins who were insulted when Jack Phillips refused to bake them a cake, saying, “I just don’t make cakes for same sex weddings.”135 This action was a straightforward violation of the state’s nondiscrimination law, which prohibited places of public accommodation from discriminating on the basis of sexual orientation.136 The case proceeded through a multistep investigative process. A state administrative law judge found that Phillips had violated state law,137 then a seven-member Colorado Civil Rights Commission affirmed that decision,138 and finally, a three-member Colorado Court of Appeals affirmed.139 In total, eleven adjudicators heard the case and concluded that Masterpiece Cakeshop had violated the Colorado statute, and that relief was appropriate against the bakery.

Even though the Colorado Supreme Court declined to hear the case, the bakery owner persisted in seeking certiorari in the US Supreme Court. The Supreme Court agreed to hear the case and ultimately ruled that Phillips was the victim in this instance: he was a victim of intentional discrimination because of his Christian beliefs. This is the lone statement made by one member of the Civil Rights Commission that the Court used to support that conclusion:

I would also like to reiterate what we said in the hearing or the last meeting. Freedom of religion and religion has been used to justify all kinds of discrimination throughout history, whether it be slavery, whether it be the holocaust, whether it be—I mean, we—we can list hundreds of situations where freedom of religion has been used to justify discrimination. And to me it is one of the most despicable pieces of rhetoric that people can use to—to use their religion to hurt others.140

This statement was found to violate the requirement of a fair and neutral enforcement of Colorado’s antidiscrimination law because of its use of the word “despicable” and alleged comparison of Phillips’s actions to those of slavery and the Holocaust,141 even though those views were not embraced in any written opinion justifying enforcement of the Colorado statute. The commissioner did not actually make a comparison; he merely stated a historical fact about the justifications for slavery and the Holocaust. He also said he spoke for himself, not for the seven-member commission. Further, those views were not essential to the enforcement of the Colorado statute. Phillips never contested that he refused to sell the cake to Craig and Mullins due to his disapproval of their sexual orientation.

Although the result of the Supreme Court’s decision was to cause no sanctions to be levied against Phillips (and no relief to be provided to Craig and Mullins), one might praise the decision for giving teeth to the rule that government officials are not supposed to engage in overt expressions of religious hostility as part of their justifications for their actions. Because government actors are more likely to express hostility toward minority religions than majority religions, one might hope that this ruling could protect religious minorities from government insults.

Unfortunately, the Supreme Court’s decision in Trump v. Hawaii142 makes it clear that the courts will only protect against insults directed against the Christian majority rather than the Muslim minority. In Masterpiece Cakeshop, the Court was faced with one arguably anti-Christian comment from one member of a seven-person tribunal in a context where non-religiously biased explanations could justify the tribunal’s decision to enforce the state’s nondiscrimination policy. (Craig did not deny that he had refused to bake the cake because of the sexual orientation of the customers.) By contrast, in Trump v. Hawaii, the Court was faced with overwhelming evidence that one person—the president of the United States—had engaged in overt religious bias when he announced and implemented his immigration executive orders. Justice Sotomayor detailed some of that evidence in her dissent:

• On December 7, 2015, candidate Trump called “for a total and complete shutdown of Muslims entering the United States” and kept that statement on “his campaign website until May 2017 (several months into his Presidency).”

• In January 2016, he said that he did not want to “rethink” his position on “banning Muslims from entering the country.”

• In March 2016, he asserted that “[w]e’re having problems with the Muslims, and we’re having problems with Muslims coming into the country” and “called for surveillance of mosques in the United States, blaming terrorist attacks on Muslims’ lack of ‘assimilation’ and their commitment to ‘sharia law.’ ”

• In March 2016, “he opined that Muslims ‘do not respect us at all’ and don’t respect a lot of the things that are happening throughout not only our country, but they don’t respect other things.’ ”

• When his campaign started talking about “radical Islamic terrorism” rather than a “Muslim ban,” he explained, “I actually don’t think it’s a rollback. In fact, you could say it’s an expansion.” He used different terminology because “[p]eople were so upset when [he] used the word Muslim.”

• On January 27, 2017, when Trump moved to apparently religiously neutral terminology in his first immigration executive order, he “read the title, looked up, and said ‘We all know what that means.’ ” He also explicitly said that the executive order was “designed ‘to help’ the Christians in Syria.”

• While litigation was ongoing about his second anti-immigration executive order, Trump told his supporters at a campaign rally that “it was ‘very hard’ for Muslims to assimilate into Western culture.”

• As candidate, Trump also told an apocryphal story about US general John J. Pershing killing a large group of Muslim insurgents in the Philippines with bullets dipped in pigs’ blood in the early 1900s. As president, he repeated that story and then said: “Study what General Pershing . . . did to terrorists when caught. There was no more Radical Islamic Terror for 35 years!”

• “On November 29, 2017, President Trump ‘retweeted’ three anti-Muslim videos, entitled ‘Muslim Destroys a Statue of Virgin Mary!’, ‘Islamist mob pushes teenage boy off roof and beats him to death!’, and ‘Muslim migrant beats up Dutch boy on crutches!’ Those videos were initially tweeted by a British political party whose mission is to oppose ‘all alien and destructive polit[ical] or religious doctrines, including . . . Islam.’ ”143

Despite this overwhelming evidence of anti-Muslim bias by the president of the United States in his immigration policies, the Supreme Court majority concluded that there was insufficient evidence that “the primary purpose of the Proclamation is to disfavor Islam and its adherents by excluding them from the country.”144 As Professor Daniel Tokaji has said: “The Court’s disregard for the overwhelming evidence of President Trump’s animus toward Muslims is painful enough. But placing this decision alongside the others from the Term makes it look even worse. . . . The Kennedy Court had its favored children and left no doubt of who they were.”145 Christians were clearly favored over Muslims and gay men.

The contrast between Masterpiece Cakeshop and Trump v. Hawaii is a very powerful example of the non-neutrality of the power of insults. President Trump could wield insults with impunity even when they flatly contradicted basic First Amendment norms of religious neutrality. As someone holding the highest pinnacle of power in the United States, he had a Teflon coating; the Supreme Court used the lowest possible scrutiny to assess the constitutionality of his actions against a religious minority.146 Context matters. Not all insults are treated equally under the law. Insults are most powerful in the hands of the powerful. They can serve as a dead weight against application of basic constitutional principles and a headwind against progressive reform.


5 Pedophiles or Welcome Entrants to the Institution of Marriage



Although considerable progress has occurred in the public acceptance of members of the LGBTQ+ community, hateful messages still permeate the internet. In June 2019, Carlos Maza, a video producer for the news site Vox, created a video compilation of the public insults he had faced on YouTube from conservative pundit Steven Crowder:

• Lispy sprite

• Little queer

• Mr. Gay Vox

• Mr. Lispy queer from Vox

• An angry little queer

• Gay Mexican

• Gay Latino from Vox

• A caricatured gay voice appearing to pantomime oral sex with his microphone while saying “Socialism is for fags.”1

Crowder also sold shirts with messages like “Socialism is for Fags” at his online store. To understand the power of Crowder’s homophobic messages, it is important to connect them to his antisocialism political position. He sought to discredit socialism by connecting it to an openly gay video producer who had a platform on Vox for disseminating his own political views. The power of insults in this example is not merely that Maza felt harassed, but that Crowder calculated that these kinds of homophobic messages were likely to resound with his conservative base and advance his own political agenda.

This chapter explores how power bullies have hurled insults against LGBTQ+ people to diminish their humanity. In contrast to the discussion of the struggle for immigrant rights in chapter 4, this chapter offers an example of progress despite debilitating insults. In part, LGBTQ+ advocates initially succeeded because their goals were relatively conservative: the right to have private sexual relations in one’s bedroom or join the institution of marriage. But victory was also possible because of a successful campaign to combat the insults with human faces as well as facts and figures. As the Crowder example reflects, however, it would be wrong to conclude that public insults against the LGBTQ+ community have disappeared. In fact, in September 2019 the American Medical Association noted an increase in hate crimes against transgender people, especially transgender women of color, and characterized these crimes as an “epidemic.”2 Some Black Lives Matter activists have sought to highlight the murders of trans and gender nonconforming people.3 While some modest advances have been made, there is much work yet to be done.

Historically, the legal-political strategy of the lesbian and gay movement reflected some understanding of the conservative aim of what came to be called “marriage equality” rather than “same-sex marriage.” (It would not be accurate to describe this movement in its early days as an LGBTQ+ movement; it was mostly led by gay men and some lesbians.) The move from the terminology “same-sex marriage” to “marriage equality” was a powerful effort to reclaim the ability to name. By endorsing the concept of “marriage equality,” one did not even have to acknowledge who (“homosexuals”!) would now be entering into that institution. Instead, one only had to embrace the concept of equality. Nonetheless, some lesbian feminists argued that marriage equality should not be a key priority of the gay rights movement due to the institution’s patriarchal underpinnings.4 They argued that granting gay men and lesbians access to marriage would not transform marriage but instead might strengthen the patriarchal norms within marriage. These lesbians joined other feminists in criticizing the whole concept of state-sanctioned marriage, which privileges those who live in middle-class households with a traditional breadwinner and a dependent spouse through tax breaks and access to health care. They argued that marriage has never been an institution premised on “equality” and would not become one due to the entry of gay men and lesbians into that institution.

Everyone knows the happy ending to the marriage story. The Supreme Court ultimately concluded that banning gay men and lesbians from the institution of marriage violated the US Constitution. One must ask why the Court dismissed public insults against gay men and lesbians in the marriage context but was less dismissive of public insults hurled at Muslim or Mexican immigrants. Of course, the transgender community was not able to successfully fight such public insults in the Trump era, as reflected in the Supreme Court’s willingness to uphold a ban on transgender individuals’ service in the military.5 By contrast, it was able to obtain a victory in an important Title VII case, in which the Court held that transgender people are protected from sex discrimination.

Why have marriage and immigration been treated so differently? First, the defendants differ. The gay rights cases were principally brought against states. The Court may have been more protective of a Republican president than conservative states. Although epithets against the LGBT community are a historical problem, none of the successful gay rights cases involved the president hurling those epithets. When confronted with public insults by the president of the United States, the Supreme Court, led by Chief Justice John Roberts, may have been reluctant to apply its long-standing precedent. Second, the end goal of the marriage cases is also more conservative than the end goal of the immigration rights community. The right to marry is a conservative legal principle. It arguably helps preserve the patriarchy by favoring traditional families headed by a breadwinner and a dependent spouse. After all, one of the champions of the marriage movement was Ted Olson, whom the New York Times called “a towering figure in the conservative legal movement.”6 The immigration rights community, by contrast, wants to extend principles of religious freedom and racial nondiscrimination to noncitizens who often identify as Muslim.

Unfortunately, the transgender community’s experience in the Trump era may offer the most fitting example for exploring the power of public insults to deter significant structural advances. While it may be the case that even the conservative Trump judiciary will not seek to turn back LGBT marriage gains, it has been willing to be a partner in overturning some transgender advances, such as serving openly in the military, which are much more radical in nature. Thus, resistance to public insults may be possible, and even successful, on behalf of some disadvantaged groups, but we should be careful not to overstate the extent of progress. Only the most conservative of rights are likely to be sustained, despite supposed principles of stare decisis (i.e., preserving precedent), when the political climate moves in a dramatically conservative direction. The courts are not a backstop against the power of all public insults although, as we have seen, a president can issue a temporary reprieve through executive orders, such as Obama’s immigration executive orders, discussed in chapter 4, and President Biden’s executive order overturning the ban on military service by members of the transgender community.

THE PUBLIC INSULT PLAYBOOK

Long-standing judicial approval of the second-class status of lesbians and gay men is strikingly illustrated by the Supreme Court’s decision in 1986 in Bowers v. Hardwick. This case involved the constitutionality of the Georgia sodomy statute, which provided that a person “commits the offense of sodomy when he or she performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another.”7 The punishment for violating the statute was between one and twenty years in prison. Although the statute, today, is considered to be unconstitutional, it has never been repealed by the Georgia legislature.

The language of the Georgia statute would apply to heterosexual couples who engage in anal or oral sex. Thus, the original case challenging the Georgia statute in Bowers was filed by Michael Hardwick, who had been arrested for having sex with another man, and a married, heterosexual couple, John and Mary Doe, who claimed that they sought to engage in the sexual activities prohibited by the statute. The lower courts, however, concluded that the Does did not have standing because the state conceded that it would not use the statute to prosecute a heterosexual couple.

The state defended its sodomy statute through a campaign of insults. A lengthy footnote from the state’s brief reminds us of the harsh public justifications offered as recently as 1986 in support of imposing a twenty-year prison sentence on “practicing homosexuals”:

Sodomy was proscribed in the laws of the Old Testament (Leviticus 18:22) and in the writings of St. Paul (Romans 1:26, 27; 1 Corinthians 6:9, 10). Sodomy was a capital crime in ancient Rome under the Theodosian law of 390 A.D. and under Justinian. Sodomy was proscribed by the teachings of St. Thomas Aquinas. Sodomy was prosecuted as heretical in the ecclesiastical courts throughout the Middle Ages. During the English Reformation when powers of the ecclesiastical courts were transferred to the King’s courts, the first English statute criminalizing sodomy was passed.

In the first half of the 17th Century, Lord Coke expounded upon the crimes of buggery and sodomy, noting that the “ancient authors doe conclude, that it deserveth death, ultimum supplicium, though they differ in the manner of punishment.” Blackstone considered “the infamous crime against nature” as an offense of “deeper malignity” than rape, and an act so heinous, “the very mention of which is a disgrace to human nature,” “a crime not fit to be named.”

Coke’s Institutes and the Commentaries were studied by colonial lawyers in America. The popularity of Coke in the colonies and the significance of that popularity was recognized by this Court in Payton v. New York, 445 U.S. 573, 594 n. 36 (1980). Two thousand five hundred copies of the Commentaries were sold in America before the Revolution, and a subscription reprint was published in Philadelphia between 1771 and 1772. “John Adams, Esq., Barrister at Law, Boston, Massachusetts Bay,” was among the subscribers.

In Georgia, the common law of England in force prior to May 14, 1776, was adopted as the law of the state by an act of the General Assembly approved February 25, 1784 (Prince’s 1837 Digest 570; see also Cobb’s 1851 Digest 720).

In 1816, the crimes of sodomy and bestiality were made punishable in Georgia by life imprisonment at hard labor (Lamar’s Laws of Georgia, 1810-1819, at 571, § 35) and have continuously been statutory crimes ever since.8

In addition to the supposition that religious hostility to a behavior by itself constitutes justified moral condemnation, the state’s brief hurled remarkably harsh insults against the gay and lesbian community. The state supported the notion that consensual sodomy could even be prosecuted as a capital crime, and certainly by imprisonment for life at hard labor. It was considered more heinous than rape.

Later in its defense of the sodomy statute, the state responded to the plaintiff’s argument that he had a constitutional right of association to engage in an intimate relationship with someone he loved. Again, parroting the public insults usually hurled against gay couples, the state argued:

• Perhaps the most profound legislative finding that can be made is that homosexual sodomy is the anathema of the basic units of our society—marriage and the family. To decriminalize or artificially withdraw the public’s expression of its disdain for this conduct does not uplift sodomy, but rather demotes these sacred institutions to merely other alternative lifestyles.

• If the legal distinction between the intimacies of marriage and homosexual sodomy are lost, it is certainly possible to make the assumption, perhaps unprovable at this time, that the order of society, our way of life, could be changed in a harmful way.

• Because of the harmful results that would inevitably occur if sodomy were legalized, the state claimed it had a “compelling interest in the organization of society.”9

Those arguments were not anachronistic. The state felt entirely comfortable describing “a practicing homosexual” as having that potential impact on society if the law did not ban sodomy through a harsh twenty-year sentence. The state understood that overturning sodomy bans would likely result in the ultimate acceptance of “homosexual marriage” or what the state of Georgia cast as the destruction of organized society.

Public insults against homosexual marriage were emphatically made in public forums to persuade the courts to uphold the state’s sodomy ban. For example, James Dobson of Focus on the Family argued:

The legalization of homosexual marriage will quickly destroy the traditional family. . . . When the State sanctions homosexual relationships and gives them its blessing, the younger generation becomes confused about sexual identity and quickly loses its understanding of lifelong commitments, emotional bonding, sexual purity, the role of children in a family, and from a spiritual perspective, the “sanctity” of marriage.10

In 1986, the power of insults prevailed. In a 5–4 decision, the Supreme Court concluded that the statute was not rendered unconstitutional because it was supported by “the presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable.” The Court approved of that kind of rationale, concluding that “if all laws representing essentially moral choices are to be invalidated under the Due Process Clause, the courts will be very busy indeed.”11 But that response reduces the plaintiff’s argument to a straw man. The plaintiffs were not arguing that morality has no role in law; the plaintiffs were arguing that a morality based merely on hostility to a particular group cannot be the basis of valid laws.

From reading the opinion in Bowers, it is clear that the justices did not conceive of the plaintiff, Michael Hardwick, as a whole person. He was just a sexual act. As the Court said, in explaining why the state statute was constitutional: “It is obvious to us that neither of these formulations would extend a fundamental right to homosexuals to engage in acts of consensual sodomy.”12 Michael Hardwick had been reduced to a sodomy-creating machine. He had no joy, no frustrations, no life aside from his apparently uncontrolled propensity to engage in sex, despite the illegality of his conduct. Public insults had defined him.

Not surprisingly, the public insults did not end when the Supreme Court announced its decision in 1986. If anything, the political right felt emboldened to use its public insults to influence public policy. It next turned its attention to the state of Colorado, where it persuaded voters on November 3, 1992, to ban local nondiscrimination ordinances. In preparation for the vote on this statewide initiative (Amendment 2), the airwaves were filled with messages that gay and lesbian people were pedophiles and perverts who should not be granted “special protection.” In their LGBT rights casebook, William Eskridge and Nan Hunter provide an appendix with eleven pages of these pamphlets. Here are some of the claims made in these pamphlets:

TARGET: CHILDREN

Lately, America’s been hearing a lot about the subject of childhood sexual abuse. This terrible epidemic has scarred countless young lives and destroyed thousands of families. But what militant homosexuals don’t want you to know is the large role they play in this epidemic. In fact, pedophilia (the sexual molestation of children) is actually an accepted part of the homosexual community!

√ David Thorstad, founding member of the gay organization called the North American Man-Boy Love Association, a group whose motto is “Sex by eight, or it’s too late” and a former president of Gay Activist Alliance of New York, writes:

“The issue of man-boy love has intersected the gay movement since the late nineteenth century.” Thorstad complains that pedophilia is being swept under the rug by the gay-rights movement, which “. . . seeks to sanitize the image of homosexuality to facilitate its entrance into the social mainstream.”

***

Homosexual indoctrination in the schools?

IT’S HAPPENING IN COLORADO!

***

In Laguna Beach, California, a city with one of the country’s largest gay communities and strongest “gay-rights” ordinances, a three-year old boy entered a public park restroom. What he saw there traumatized him severely. Three grown gay men were engaging in group sex, right there in the bathroom! When he ran out to his mother, crying and upset, she attempted to file a complaint with the Laguna Beach Police Department. Their reply: with a “gay-rights” ordinance in place, there was nothing they could do. You can stop this from happening in Colorado with your “YES” vote on Amendment 2.13

That is only a small sampling of the eleven pages of pamphlets, but the message is consistent throughout. Gay men and lesbians (mostly gay men) are accused of being pedophiles; living unhealthy, AIDS-ridden lifestyles; trying to destroy the church and family; and seeking work opportunities like schools or day-care centers where they can prey on young people. While the state used more modulated arguments in defense of the initiative, the important point is that the campaign of public insults was quite persuasive with the voters, who overwhelmingly approved Amendment 2.

Somewhat surprisingly, however, in 1996, the US Supreme Court invalidated the Colorado initiative in the landmark case Romer v. Evans.14 In writing for the Court, Justice Kennedy concluded for a six-member majority that “a bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”15

The decision in Romer did not, however, stop the campaign of public insults and hate. As recently as 2008, in so-called liberal California, the voters approved a statewide initiative, Proposition 8, on November 4. This initiative provided that “only marriage between a man and a woman is valid or recognized in California.” It was supported by religious organizations such as the Roman Catholic Church and the Church of Jesus Christ of Latter-Day Saints. In the public material prepared to describe the arguments in support of this initiative, the proponents claimed:

It protects our children from being taught in public schools that “same-sex marriage” is the same as traditional marriage.

Proposition 8 protects marriage as an essential institution of society. While death, divorce, or other circumstances may prevent the ideal, the best situation for a child is to be raised by a married mother and father.

If the gay marriage ruling is not overturned, TEACHERS COULD BE REQUIRED to teach young children there is no difference between gay marriage and traditional marriage.16

Those quotations are from materials publicly disseminated by the state of California. In their public relations campaign, handled at their own expense, the Proposition 8 proponents were even more clear in seeking to “play[] on the fear that exposure to homosexuality would turn children into homosexuals and that parents should dread having children who are not heterosexual.”17 In one not-so-subtle attempt to play off those fears and stereotypes, Proposition 8 proponents aired a video entitled Have You Thought About It? in which a young girl is asked “whether the viewer has considered the consequences to her of Proposition 8 but not explaining what those consequences might be.”18 Because of the pervasiveness of antigay stereotypes, the video could rely on viewers filling in that answer in a way that would cause them to support Proposition 8. But the Proposition 8 proponents did not always rely on the viewer to connect the dots. In another video, entitled It’s Already Happened, a mother expresses horror “upon realizing her daughter now knows she can marry a princess.”19

Proposition 8 was approved by 52 percent of the voters. The campaign of hate worked. However, both the district court and the court of appeals concluded that Proposition 8 could not survive constitutional challenge because its passage was based on “disapproval of gays and lesbians as a class.”20 As the court of appeals observed, “These messages were not crafted accidentally.” These tactics were not new: “[F]or decades, ballot measures regarding homosexuality have been presented to voters in terms designed to appeal to stereotypes of gays and lesbians as predators, threats to children, and practitioners of a deviant ‘lifestyle.’ ”21

Given this campaign of hate against the LGBTQ+ community, the legal community had difficult decisions to make. Should they seek to enact nondiscrimination measures in employment and housing to help LGBTQ+ people have access to basic rights to housing and employment? Rather than seek structural remedies, such as legislation, should they open up legal aid offices to help people with basic issues like landlord abuse that might be keeping them from living even at a basic level of human dignity? Or should they push for legalizing same-sex marriage through legislation and litigation because marriage is a cornerstone for respectability in society? The next section discusses how the marriage equality issue became the top LGBTQ+ priority in the late twentieth century.

MARRIAGE AS A GOAL

Marriage equality was not always at the top of the gay rights agenda; in fact, the gay rights legal community initially argued against what was then termed “same-sex marriage.” A little LGBTQ+ history can track the development of marriage equality as a goal.

The public birth of the gay rights movement is often considered to be the Stonewall protests of 1969. The Stonewall protesters “wanted freedom of sexual expression and autonomy and basic legal protections from discrimination in many aspects of their lives. Marriage was not only the furthest thing from their minds, it was an object of derision, [with protesters] calling it ‘one of the most insidious and basic sustainers of the system.’ ”22 While it is true that Michael McConnell and Jack Baker unsuccessfully applied for a marriage license in Minnesota in the early 1970s and took their case to the US Supreme Court, the Stonewall activists described their case as “reactionary.”23 The priority of the gay rights movement was “abolishing anti-sodomy laws, passing hate-crimes legislation, and expanding employment protections for gay workers.”24

In 1989, the marriage debate within the gay and lesbian movement gained a public stage. Tom Stoddard and Paula Ettelbrick published dueling essays in the LGBT magazine Out/Look on whether same-sex marriage should be a priority of the gay rights movement.25 In recounting the story behind those dueling essays, Carlos Ball asserts that Stoddard held the minority position within the LGBT community. “Tom Stoddard was one of only a handful of movement leaders who was urging the LGBT community to take the pursuit of same-sex marriage seriously.”26 Yet Stoddard was hired by Lambda Legal Defense Fund in 1986 as its executive director. Stoddard hired Ettelbrick as the organization’s first staff attorney.

The debate between Stoddard and Ettelbrick is an important development in the LGBT rights legal struggle. When the New York Times published Ettelbrick’s obituary in 2011, it quoted from her 1989 Out/Look essay.27 In that essay, she argued that she did not “want to be known as ‘Mrs. Attached-to-Somebody-Else,’ ”; nor did she “want to give the state the power to regulate [her] primary relationship.”28 She argued: “Marriage, as it exists today, is antithetical to my liberation as a lesbian and as a woman because it mainstreams my life and voice.”29

While Ettelbrick pushed a feminist perspective to argue that same-sex marriage should not be a priority of the lesbian and gay rights movement, others embraced her views from a more practical perspective. “What lesbian employee, for example, would publicly exchange vows with her partner on Saturday if her boss could legally fire her the following Monday?”30 Strategically, as documented by William Eskridge and Darren Spedale, states were likely to move in an LGBT rights direction by first repealing their sodomy laws, then adding sexual orientation to hate crimes protection, and eventually prohibiting employment discrimination.31 Only after those legal protections were in place did states begin to offer some kind of legal recognition of same-sex relationships, often in the form of domestic partnership legislation.32

It is also likely that financial considerations were a factor in the choice of marriage as a legal priority. As documented by Leonore Carpenter, LGBT-rights groups have become extremely well funded in the last decade.33 That money poured in as marriage equality advances began to materialize in the courts. As an insider to the priority-setting decisions of the LGBT community, Carpenter documents how an assimilationist, well-funded perspective prevailed during strategy discussions:34

• A group of wealthy Californians hired former solicitor general Ted Olsen and his former opposing counsel, David Boies (from Bush v. Gore), to argue that California’s Proposition 8 was unconstitutional.

• Edith Windsor hired private lawyer Roberta Kaplan of Paul, Weiss, Rifkind, Wharton & Garrison to bring the case Windsor v. United States. Edith Windsor was seeking a significant tax benefit when the federal government recognized her marriage.

In both of those cases (and others documented by Carpenter), the national LGBT organizations supported marriage equality efforts after well-financed groups decided to back these conservative, assimilationist goals. The conservative, assimilationist aspect of these choices did not go unnoticed. Dean Spade and Craig Willse, for example, observed:

In our view, the individual rights perspective has been chosen as the LGBT agenda, and redistributionist liberation struggles have been undermined or cast aside. . . . It is the choice to bring individual lawsuits for rich queers denied the rights to pass on apartments to their partners, but to take no stand in the struggle for affordable housing. . . . It is the choice to virtually ignore the most vulnerable members of our “community.”35

Not surprisingly, as documented by Carpenter, the LGBT legal community was also making decisions based on what legal theories they thought might prevail. The right to enter the conservative institution of marriage was arguably an easier argument than the right to live in affordable housing, especially when the courts have never given much weight to arguments made on behalf of poor people. Further, as discussed later, it was unthinkable in terms of legal strategy to question whether the state should even be permitted to tie benefits to the institution of marriage. To the extent that the LGBT community could make an argument that they were “just like” heterosexuals, but for their sexual orientation, and even revered marriage, they stood a stronger chance of prevailing.

If acquiring the right to be married is a conservative legal principle, then it makes sense that people in society with ample resources to contribute to a political-legal cause would jump on the marriage bandwagon. In fact, organizations such as The American Foundation for Equal Rights were started specifically for the purpose of advancing marriage for the LGBT community after that goal appeared possible.36 One can think of it as a cycle: the marriage movement makes legal gains, money flows in to support such efforts, and those efforts then accelerate. The result, as many scholars have noted, is that access to marriage got ahead of the movement toward a national nondiscrimination statute. As of 2020, the Supreme Court decision in 2015 in Obergefell v. Hodges was settled constitutional precedent, but a national nondiscrimination statute was stalled in Congress.

The fact that a marriage victory has some conservative roots does not make the recognition of same-sex marriage a failure, but it does make that result a conservative victory.

THE CONSERVATIVE CLOTHING OF THE MARRIAGE VICTORY

Close consideration of the Obergefell decision reveals its conservative nature. The Obergefell Court described the victory as one for “same-sex marriage,” the “freedom to marry,” and the “right to marry,”37 while the LGBT community applauded the decision as one for “marriage equality” or the “freedom to marry.”38 Although the Obergefell decision did require states to allow all persons to enter the institution of marriage irrespective of the gender or sexual orientation of their partner, saying that Obergefell genuinely created marriage “equality” is misleading. True marriage equality would give people the choice whether to enter the institution of marriage. Bluntly, the Obergefell decision coerced more people to marry in order to obtain privileges or benefits that would otherwise be unavailable to them. It made marriage available to same-sex couples but did not sufficiently protect their choice of whether to get married or not. In other words, it may have allowed the LGBT community to enter marriage while promoting discrimination against nonmarital couples (or other kinds of unions).

The limitations of the rights gained in Windsor and Obergefell are evident in the stories of the lead plaintiffs. The Court’s decision meant that in order to improve their status in society, they had to seek to marry their partners. The government was permitted to continue to withhold certain rights unless couples in their position chose to marry.

The first story is that of Edith Windsor. Edith Windsor and Thea Spyer held a commitment ceremony and exchanged circular diamond brooches in 1967, but they could not become legally “married” due to widespread restrictions on same-sex marriage at the time.39 Later in their lives, in 2007, they traveled to Canada to get married, at a time when their home state of New York was not yet allowing same-sex marriages. When Spyer died in 2009, she left her estate to Windsor, but the federal government would not allow Windsor to take advantage of the favorable tax treatment provided to married couples. Thus, Windsor had a tax bill of $363,053 to pay. Under US tax law, Windsor had to pay the $363,053 and then file a legal claim for a tax refund. When she prevailed in 2013, she became eligible for that refund. But notice that she only became eligible for that refund because she had gone to Canada with Spyer in 2007 and gotten married. But for her marriage, she would not have been eligible for that refund. In other words, wealthy couples who want to pass their estate to each other tax-free need to get married. The state strongly encourages or coerces them to get married to receive that significant financial benefit.

Windsor and Spyer were not unusual, in the sense that they would have benefited from being able to be legally married. The tax benefits of marriage are especially strong for those couples who reflect a traditional marriage by having one high-income and one low-income partner. Those benefits include a lower tax rate and various Social Security benefits.40 Tara Siegel Bernard and Rob Lieber estimated in 2009 that the annual costs of being unmarried in the United States range from $28,595 to $211,993 in health insurance costs, $32,253 in pension costs, and $112,192 in spousal IRAs. Poor people, however, face a financial disincentive to marry. “Getting married might, say, reduce eligibility for Medicaid benefits, the earned-income tax credit or the tax credit that can help pay for health insurance under the Affordable Care Act.”41 In other words, the legal system is not marriage neutral. It provides financial incentives for traditional, middle-class families with one high-wage earner to marry but provides financial disincentives for poor people to marry. The Windsor decision merely extended those coercions to same-sex couples.

The second story is that of April DeBoer and Jayne Rowse, plaintiffs in one of the cases that became the Obergefell litigation.42 They were an unmarried same-sex couple residing in Michigan. As single people, DeBoer had adopted one child and Rowse had adopted two. Under Michigan law, they could not jointly adopt those children unless they were married. Similarly situated, unmarried opposite-sex adults would have faced the same problem: they would not have been allowed to jointly adopt the three children.

In their original complaint, DeBoer and Rowse alleged that the state adoption law impermissibly discriminated against unmarried couples. They sought a victory for all unmarried couples: the ability to jointly adopt children without getting married. But they amended their complaint after the trial court judge made it clear that he thought the legal impediment they faced was an inability to get married rather than an inability to adopt as an unmarried couple. Upon his invitation, they amended their complaint, and he ruled that the state marriage law was unconstitutional. After the US Supreme Court ruled in their favor, they reportedly said: “Now apparently we have to plan a marriage.”43 They did not say: “Now apparently we have to file for an adoption,” because their right to adopt was still contingent on their willingness to marry, and Michigan law still only allows a second-parent adoption if a couple is married. A couple that wants to adopt children jointly does not have the choice of remaining unmarried. Like Windsor and Spyer, they must marry in order to obtain the government benefit. One can only hope they really cherished the ability to marry when they finally exchanged their marriage vows on August 23, 2015,44 and adopted their children on November 5, 2015.45

The compulsory marriage aspects of Obergefell were not accidental. As Melissa Murray has said, “From start to finish, the majority opinion in Obergefell reads like a love letter to marriage.”46 “In short, the majority’s rhetoric suggests that the prospect of willingly being unmarried is utterly unimaginable.”47

But even more important is that the Court’s decisions in Windsor and Obergefell do not pay homage to the developing case law on the right not to be married. As discussed by Murray,48 the nonmarital rights case law includes

• the rights of children born outside of marriage to receive wrongful death benefits, welfare benefits, inheritance benefits, workers’ compensation benefits, and a relationship with their father;

• the rights of nonmarried people to have access to contraception and abortion;

• access to Food Stamps and single-family housing for nonmarital households; and

• the right to have a sexual relationship.

The extension of that case law could have yielded somewhat different rulings in Windsor and Obergefell. Instead of conditioning Windsor’s tax benefit on proof that she had married Spyer in Canada, the Court could have said that it was unconstitutional to condition an important tax benefit on a marital relationship. Similarly, the Court could have ruled that it was unconstitutional to limit adoption rights, death benefits, and military benefits based on the marital status of one’s partner in the various cases underlying the Obergefell decision.

Instead, the victory in Obergefell and Windsor is not merely a loss for the members of the LGBT community who do not want to get married. It is a loss for all couples who would prefer to be in a relationship but not be “married.” As Murray aptly notes, the Court’s placement of marriage on a pedestal “is at odds with the experiences of those who are divorced, in marriage counseling, or in abusive marriages or families.”49 Or, as Dana Harrington Conner has more starkly observed: “Marriage is the batterer’s gateway to establishing power over the family finances and property.”50 The choice to not marry is essential if some people are to live fulfilling lives.

We will truly have the freedom to marry when people choose marriage out of love rather than as a way to obtain state-sanctioned material gain. Evidence from other countries suggests that this path is possible. In New Zealand, for example, marriage has lost most of its legal value. Financial benefits are not contingent upon entering the relationship of marriage. Couples who do choose marriage report that they feel that they can choose a ceremony that reflects their “personal values and lifestyles.”51 And some couples report that they choose not to get married to avoid the “religious connotations or gendered traditions” of marriage.

Of course, if the LGBT community would prioritize genuine marriage equality—the choice not to get married—it would play right into the hands of the LGBT bigots who have always claimed that the LGBT community wants to destroy marriage as we know it. Note this passage from Kennedy’s majority opinion in Obergefell in describing the position of the plaintiff-petitioners:

Were their intent to demean the revered idea and reality of marriage, the petitioners’ claims would be of a different order. But that is neither their purpose nor their submission. To the contrary, it is the enduring importance of marriage that underlies the petitioners’ contentions. This, they say, is their whole point. Far from seeking to devalue marriage, the petitioners seek it for themselves because [of] their respect—and need—for its privileges and responsibilities. And their immutable nature dictates that same-sex marriage is their only real path to this profound commitment.52

Look at what Kennedy is saying. He is saying that marriage’s “immutable nature” is such that it is the only proper way to make a commitment to someone one loves. The heart of the plaintiffs’ claim is that they accept that one can only live a fulfilled life by getting married. They seek the privileges of marriage and support those privileges being limited to those who are married due to the “immutable nature” of marriage. There is no doubt how Kennedy would have ruled if the plaintiffs had requested that the state stop allocating privileges on the basis of marriage. He would have correctly understood that argument as seeking to undermine the importance of the institution of marriage.

So, in hindsight, one can say that the LGBT community made the correct political calculation in understanding that they could only win the right to marry if they did not contest marriage’s exalted place on the pedestal. Trenchant critique of the institution of marriage was not a viable path to legal victory.

THE DIFFICULT PATH TO SAME-SEX MARRIAGE

Despite the fact that same-sex marriage was a conservative victory, it is important to recognize how difficult it was to get to that step. Overcoming the power of insults was important and challenging. To better understand the power of insults, it is helpful to recount the successful LGBT legal and political strategy used to confront endemic anti-LGBT stereotypes.

As Ball carefully documented, the LGBT legal community was initially unwilling even to bring cases challenging the exclusion of same-sex couples from marriage because they thought the cases were impossible to win.53 In the earliest same-sex marriage cases, the courts merely said that marriage, by definition, was a union of a man and a woman and did not take seriously arguments for same-sex marriage.54 It wasn’t merely that the courts thought that gay men and lesbians were immoral pedophiles who could not sustain long-term relationships; they simply thought it was not credible that gay men and lesbians would even consider entering the institution of marriage. Early litigation resulted in brief sentences or paragraphs denying relief because the judges denied that the cases raised any serious constitutional issue.

Critical gains in public support for same-sex marriage came about because of sustained efforts by the LGBT community and their allies to counter vitriolic insults. Before turning to a discussion of the California Proposition 8 litigation in Hollingsworth v. Perry, 558 U.S. 183 (2010), it is helpful to remember some of those arguments and the resources that the LGBT community deployed to counter them.

The Southern Poverty Law Center published a blog entry entitled 10 Anti-Gay Myths Debunked in which it recounted many of these insults and the LGBT response.55 I discuss here four of these myths below and how the LGBT community has responded to them outside the courtroom. I then discuss that response in the context of the Perry litigation.



1. Gay men molest children at far higher rates than heterosexuals.

Antigay activists have popularized this claim by drawing on right-wing organizations such as the American College of Pediatricians (ACPeds) and the Family Research Council, which were formed for the purpose of promoting antigay propaganda, making fake claims that “the research is overwhelming that homosexuality poses a [molestation] danger to children.” The creation of ACPeds was a clever move by antigay rights forces, because its name sounds similar to the mainstream American Academy of Pediatrics.56

In response, well-respected researchers have reviewed reputable studies and concluded there is no evidence to support this view. Further, mainstream organizations like the Child Molestation Research & Prevention Institution, the American Psychological Association, and the American Academy of Pediatrics have publicly argued that the views of ACPeds have no scientific basis.57



2. Same-sex parents harm children.

Anti-LGBT think tanks spent $1 million to fund a study by Mark Regnerus claiming to prove that lesbians and gay men are bad parents.58

In response, mainstream organizations such as the American Academy of Child & Adolescent Psychiatry, the American Academy of Pediatrics, the Child Welfare League, and the American Psychological Association stated their disagreement with his study. They pointed out that “beliefs that lesbian and gay adults are not fit parents have no empirical foundation.”

In a highly unusual move, the Regnerus study was discredited by his own department chair at the University of Texas. She issued a statement in which she said that the American Sociological Association “takes the position that the conclusions he draws from his study of gay parenting are fundamentally flawed on conceptual and methodological grounds.”59



3. People become homosexuals because they were sexually abused as children or there was a deficiency in sex-role modeling by their parents.

Antigay advocates have made assertions that “if you traumatize a child in a particular way, you will create a homosexual condition” and have published a study, based on aggregated anecdotal data from a biased sample, claiming that gay couples model “gay behavior” to raise gay or lesbian children.60

Organizations such as the National Organization on Male Sexual Victimization and Advocates for Youth have debunked such claims. The antigay claims have even been criticized by Dr. Warren Throckmorton, who holds a faculty position at Christian Grove City College. Throckmorton became particularly incensed when Scott Lively (a Christian minister) pushed the false claim that “the Nazi Party was entirely controlled by militaristic male homosexuals.” Throckmorton warned other Christians: “When Christians make spurious comparisons to the Nazis, they should not be surprised when the targets of these comparisons lash back and consider them hateful. There should be little wonder why they don’t feel the Love.”61 Obtaining support from faculty at traditionally conservative, religious entities was a useful strategy and reflects how antigay animus was moving out of mainstream circles.



4. LGBT people don’t live nearly as long as heterosexuals.

The Family Research Institute published a study in 1994 based on obituaries from newspapers serving the gay community and concluded that, on average, gay men died at age forty-three, compared to the overall life expectancy of seventy-three for all men in the United States. These statistics were cited as recently as 1997 by William Bennett, who formerly served as the secretary of education for President Ronald Reagan.62 Further, antigay advocates claimed that a Canadian study also supported that conclusion.

With respect to the Canadian study, the authors issued a response saying that their work was being misrepresented.63 Furthermore, the LGBT community was even able to gain the support of the conservative American Enterprise Institute, which called the results from the Family Research Institute “just ridiculous.”64

•  •  •  •  •

In each of these instances, the LGBT community worked with mainstream organizations, including ones that might have conservative or religious affiliations, to respond to the antigay claims through new research or criticism of the existing research. They also got civil rights organizations such as the Southern Poverty Law Center to list the antigay groups as “hate groups” and use their extensive resources to respond to these antigay claims. They also used their own publicity arms to circulate those responses. In general, LGBT advocates tried to stand with science and respected empirical research to further their point of view. We will see that legal advocates in the Perry case used a similar strategy inside the courtroom.

The LGBT community and its allies also tried to move beyond academic circles to criticize antigay stereotypes in the media. One mechanism for countering those stereotypes was the formation of GLAAD.65 When it was founded in 1985, it was called the Gay & Lesbian Alliance Against Defamation, but changed its name to “GLAAD” in 2013 to become more inclusive of bisexual and transgender issues. Initially, GLAAD worked to persuade media organizations to use terms like “gay” instead of “homosexual” or “homophile.” The group also held rallies in the 1980s to protest the biased nature of HIV and AIDS coverage in the media. In 1988, it challenged the stereotypical portrayal of a bisexual character in a show, Midnight Caller, featured on NBC. Also in 1988, it persuaded the phone book publisher to list “Gay and Lesbian Services” as one of its yellow pages’ headers. While phone books may be scarce today, they were an important source of visibility in the late twentieth century. In a creative move to increase visibility, GLAAD persuaded the US Postal Service to issue a Stonewall anniversary stamp in 1989, celebrating Stonewall’s twentieth anniversary. In 1990, GLAAD created Project 21, which sought to ensure that fair, accurate, and unbiased information regarding sexual orientation was presented in the nation’s public schools.

GLAAD was not the only group trying to change public perceptions of the LGBT community. ACT UP was founded in 1987, in response to the AIDS crisis, and used a direct-action approach, including civil disobedience, to advocate on behalf of the LGBT community.66

Researchers believe that the media has helped change the public’s views about the LGBT community. Phillip Ayoub and Jeremiah Garretson have concluded that the combination of personal contacts and positive portrayals of the LGBT community in the media “can shape opinions and values, even across national borders.”67 Thus, it is likely that the kind of media work that GLAAD has done has had some influence on public perceptions of the LGBT community, thereby making it easier to counter negative stereotypes in the courtroom. In other words, the LGBT community formulated a strong playbook of its own, starting in the mid-1980s, to counter the political right’s homophobic playbook.

When same-sex marriage litigation began, the political right used its political insult playbook to support its homophobic measures. In the Perry Proposition 8 litigation, which challenged the California proposition which banned same-sex marriage, the proponents of Proposition 8 made the following disparaging arguments:

1. Denial of marriage to same-sex couples preserves marriage.

2. Denial of marriage to same-sex couples allows gays and lesbians to live privately without requiring others, including (perhaps especially) children, to recognize or acknowledge the existence of same-sex couples.

3. Denial of marriage to same-sex couples protects children.

4. The ideal child-rearing environment requires one male and one female parent.

5. Marriage is different in nature depending on the sex of the spouses, and an opposite-sex couple’s marriage is superior to a same-sex couple’s marriage.

6. Same-sex couples’ marriages redefine opposite-sex couples’ marriages.68

Notice how these arguments often rested on the stereotypes mentioned earlier in this chapter. Moreover, the Proposition 8 proponents were comfortable arguing directly that opposite-sex couples are “superior” to same-sex couples. These were not hidden or subtle public slurs and appeared in legal briefs as recently as 2010.

The plaintiffs in the Perry litigation had to do a lot of work to counter this parade of insults. They presented nine expert witnesses to counter the proponents’ arguments in support of Proposition 8. The expert witnesses presented the following testimony:

• Harvard University historian Nancy Cott testified about the “public institution of marriage and the state’s interest in recognizing and regulating marriages.”69

• UCLA psychologist Letitia Anne Peplau “testified that couples benefit both physically and economically when they are married.”70

• University of Massachusetts economist Lee Badgett provided evidence that same-sex couples would benefit economically if they were able to marry, and there would be no adverse effect on marriage or opposite-sex couples.

• U.C. Davis psychologist Gregory Herek testified that “homosexuality is a normal expression of human sexuality” and that therapeutic attempts to change one’s sexual orientation have been found to “pose a risk of harm to the individual.”71

• Columbia University social epidemiologist Ilan Meyer testified about the likelihood of mental and physical harms occurring to gays and lesbians as a result of the implementation of Proposition 8.

• University of Cambridge psychologist Michael Lamb testified that children raised by gay or lesbian parents are as likely to be well adjusted as children raised by heterosexual parents.

• Yale historian George Chauncey testified that the advertisements to support Proposition 8 relied on stereotypical images of gays and lesbians. He testified that “stereotypes of gays and lesbians as predators or child molesters were reinforced in the mid-twentieth century and remain part of current public discourse.”72

• Stanford political scientist Gary Segura “testified that negative stereotypes about gays and lesbians inhibit political compromise with other groups.”73

• City of San Francisco economist Edmund Egan testified that “San Francisco faces direct and indirect economic harm as a consequence of Proposition 8.”74

The plaintiffs also tried to humanize the case by offering testimony from four of the plaintiffs and various lay witnesses. One lay witness, Ryan Kendall, for example, testified about his mental anguish when his parents forced him to undergo therapy to change his sexual orientation:

• “I remember my mother looking at me and telling me that I was going to burn in hell.”75

•  “My mother would tell me that she hated me, or that I was disgusting, or that I was repulsive. Once she told me that she wished she had had an abortion instead of a gay son.”76

Although the proponents of Proposition 8 presented the court with a long witness list, they only called two of those witnesses to testify in court, whom they asked the court to qualify as experts. The first witness was David Blankenhorn, who was called as an expert on marriage, fatherhood, and family structure. While the court permitted Blankenhorn to testify, it reserved judgment on whether he qualified as an expert or was just offering “opinion” testimony. Blankenhorn had received a BA in social studies from Harvard and an MA in comparative social history from the University of Warwick in England. The court was troubled by Blankenhorn’s lack of formal training in sociology, psychology, or anthropology despite the importance of those fields to his conclusions, as well as his lack of intellectual rigor in reaching his conclusions. “The court concludes that Blankenhorn’s proposed definition of marriage is ‘connected to existing data only the by ipse dixit’ of Blankenhorn and accordingly rejects it.”77 In sum, the court concluded that “Blankenhorn’s opinions are not supported by reliable evidence or methodology and Blankenhorn failed to consider evidence contrary to his view in presenting his testimony.”78

The proponents’ second witness had stronger qualifications. He was Kenneth P. Miller, professor of government at Claremont McKenna College, who had a PhD from the University of California (Berkeley). He testified on gay and lesbian political power, but the court refused to certify him as an expert on that subject because “the opinions he offered at trial were inconsistent with the opinions he expressed before he was retained as an expert.”79

The court therefore was presented with nine credible expert witnesses by the LGBT community and two weak witnesses by the proponents of Proposition 8. After spending nearly eighty pages summarizing the testimony in the case, the court rejected each of the proponents’ justifications for Proposition 8:

1. “The evidence shows that the state advances nothing when it adheres to the tradition of excluding same-sex couples from marriage. Proponents’ asserted stated interests in tradition are nothing more than tautologies and do not amount to rational bases for Proposition 8.”80

2. “[A]llowing same-sex couples to marry has at least a neutral, if not a positive, effect on the institution of marriage.”81

3. “To the extent proponents seek to encourage a norm that sexual activity occur within marriage to ensure that reproduction occur within marriage to ensure that reproduction occurs within stable households, Proposition 8 discourages that norm because it requires some sexual activity and child-bearing and child-rearing to occur outside marriage.”82

4. Rather than protect the rights of those morally opposed to same-sex marriage, “Proposition 8 does nothing other than eliminate the right of same-sex couples to marry in California.”83

5. There is no secular basis for opposing same-sex marriage. “The evidence shows conclusively that moral and religious views form the only basis for a belief that same-sex couples are different from opposite-sex couples.”84

6. “The evidence shows that, by every available metric, opposite-sex couples are not better than their same-sex counterparts; instead, as partners, parents and citizens, opposite-sex couples and same-sex couples are equal.”85

Notice all the heavy lifting that was required for the court to conclude that same-sex couples are not inferior people but can form loving unions and even raise children in those unions who will not be harmed by their parents’ sexual orientation.

And that opinion is not ancient history. It was issued by a federal district court judge in 2010 at a time when it was not clear whether his decision would be sustained on appeal. Obergefell had not yet been decided.

Thus, although Obergefell, in my opinion, was a conservative decision upholding the traditional institution of marriage, it still took a lot of heavy lifting (and a well-resourced legal community) to lay the foundation to disprove the stereotypes underlying the exclusion of the LGBT community from marriage. Even conservative gains are difficult if those gains require countering the political right’s public insult playbook.

The marriage equality journey is an excellent example of how progressive advocates can try to win despite the public insult playbook. The LGBT community smartly recognized the importance of changing their portrayal in the media and devoted substantial resources to overcoming those media stereotypes. Further, the LGBT community encouraged mainstream scholars to generate scholarship that could counter unfounded myths. But none of that might have been enough if some wealthy benefactors had not supported the expensive litigation efforts that were mounted. The description of the Perry litigation alone gives the reader the sense of the enormous resources necessary to mount a successful legal campaign. One has to be a virtual member of the power elite to provide the resources necessary to beat the power elite at its own game.

And while I have described the marriage victory as conservative, it remains imperiled. The political right has continued to challenge the availability of marriage to same-sex couples by withholding marriage licenses on religious grounds. Same-sex couples cannot assume that their local florist or bakery will help them celebrate their weddings. Nothing is beyond the scope of our imagination. It is a fragile victory.

A TRANSGENDER CODA

I have been reluctant to use the initialism “LGBT” throughout this chapter because the cases discussed have rarely advanced the interests of transgender people and only indirectly have sometimes advanced the interests of bisexuals. My book Hybrid: Bisexuals, Multiracials and Other Misfits under American Law, discusses this issue at length. Briefly, when bisexuals enter any union—be it marriage or any other—the outside community is likely to conclude that they are gay or straight. The mere existence of bisexuals is generally invisible, which leads to its own kind of stereotypes.

But the status of transgender people requires further amplification. While they were able to achieve some successes at the end of the Obama presidency, many of those advances were reversed by President Trump. While the Supreme Court did affirm their coverage under Title VII, it left open the possibility that religious freedom claims or obsession with single-gender bathrooms could take away some of those gains.

It is helpful to remember that the embrace of “T” issues within the LGB community is relatively new. Until recently, one could argue that the public insult playbook was so effective that it even influenced the gay and lesbian communities.

For transgender people, the insults often do not end with words. They sometimes end with violence or even murder. November 20 is the annual International Transgender Day of Remembrance. While it is hard to gather statistics about violence against the transgender community, it is well recognized that a disproportionate percentage of LGBT people who report violence are transgender, and many of them are people of color.86

In addition to the violence, transgender people are castigated and demonized as

• oversexualized, uncontrollable freaks;

• drugged out prostitutes;

• flamboyant drag queens;

• living crazy lives characterized by drag performances, hypermasculine or hyperfeminine behavior, drugs, or prostitution;

• confused about their sex and gender;

• mentally disturbed;

• performers at drag shows;

• not “real” men or women; and

• rapists who want to prey on women in bathrooms.87

For many years, the gay rights community did not consider transgender issues to be a legislative or legal priority. A brief legislative history of the Equality Act (which has not yet passed Congress) can help the reader see the evolution, which has led to increased support for transgender people.88

In 1974, Representative Bella Abzug introduced the Equality Act. It was intended to prohibit discrimination on the basis of sexual orientation or marital status in places of public accommodation and in federally assisted programs. Then the LGB community began to favor amending Title VII of the Civil Rights Act of 1964 to ban discrimination based on sexual orientation.

In 1995, the strategy shifted to drafting a freestanding law that would ban sexual orientation discrimination. It was called the Employment Non-Discrimination Act (ENDA). It was introduced by Gerry Studds, who was the first openly gay member of Congress.

Reflecting the weak political position of the LGB community, this bill was quite narrow in scope. It did not cover employee benefits such as health insurance. It also stated that plaintiffs could not pursue “disparate impact” legal theories. Those kinds of legal theories, which attack practices that are neutral on their face, are crucial to achieving structural reform. But ENDA foreclosed such legal theories. The bill also precluded affirmative action and exempted many religious entities and the armed forces from coverage. And relevant to this discussion, ENDA did not seek to cover discrimination on the basis of gender identity.

The issue of whether ENDA should ban gender identity discrimination divided the LGB community. On April 24, 2007, Representative Barney Frank introduced a version of ENDA in the House that prohibited discrimination on the basis of gender identity while continuing to exempt religious entities and the armed forces from coverage. Further, the bill had specific language regarding bathrooms and grooming rules that would have foreclosed complaints against many common examples of discrimination against transgender people. Later that year, on September 27, 2007, Representative Frank introduced another version of ENDA that did not cover gender identity issues. That bill passed the House on November 7, 2007, but never passed the Senate. And then, on November 7, 2013, a version of ENDA passed the Senate that included some protection for transgender people, but it never passed the House. It also exempted religious entities and the armed forces.

In 2015, LGBT advocates decided to pursue a much more aggressive approach to nondiscrimination protection. Representative David Cicilline introduced a bill called the Equality Act in 2015. It provided for comprehensive nondiscrimination on the basis of sex; sexual orientation; gender identity; pregnancy, childbirth, or a related medical condition of an individual; and sex-based stereotypes. It covered public accommodation, public facilities, public education, federally funded programs, employment, housing, credit, and juries. Rather than broadly exempting religious entities, it provided that the Religious Freedom Restoration Act of 1993 would not provide a defense to discrimination. The Equality Act continues to gain increasing support in Congress but has not yet been enacted into law.

Thus, we can see a substantial evolution in attitudes within the legal community, paralleling the legal advances we have seen with respect to marriage equality. After the LGBT community obtained the right to marry, it also became more aggressive in pushing for more protective legislation. Of course, the Equality Act has not become law.

Ironically, the transgender community did not even need new legislation to obtain legal protection. Title VII of the Civil Rights Act of 1964 already banned discrimination on the basis of “sex.” Likewise, Title IX of the Education Amendments of 1972 already banned discrimination on the basis of “sex” in federally funded educational programs. Transgender discrimination is typically a straightforward type of “sex” discrimination. A person’s employment is conditioned upon presenting as one “sex” rather than another “sex.” When a person who is hired as a “female” decides to present as a “male,” for example, the person might be fired. Why was the person fired? Because the employer was uncomfortable with the person’s presentation of their “sex.” Although the plain language of these statutes banned transgender discrimination, it was not until 2020 that this view became entrenched in federal law.

Beginning in 2012, the Obama administration began to think of transgender discrimination as sex discrimination. The EEOC, which has the responsibility to review claims of discrimination that are filed against the federal government, began to rule in favor of transgender plaintiffs under Title VII. Then the EEOC, as well as private plaintiffs, began to file complaints against private employers, using this theory.

The issue of whether Title VII can be used in a case in which the plaintiff alleges she faced discrimination on the basis of her transgender status was before the Supreme Court during the 2019–2020 session. In March 2018, the Sixth Circuit Court of Appeals became the first court of appeals to conclude that bias against a transgendered employee is sex discrimination. The EEOC brought this case on behalf of Aimee Stephens against R. G. & G. R. Harris Funeral Homes.89 The Supreme Court agreed to hear the case; the Trump administration took a different perspective than the Obama administration on this issue. The Justice Department, which represents the EEOC in the Supreme Court, defended the position of the funeral home. Despite the clear language of Title VII, it argued that it is inconceivable that Congress intended for Title VII to ban transgender discrimination. The public antipathy to transgender people made that idea unthinkable.

Although public sentiment may be moving toward more acceptance of transgender people in the workplace, that acceptance stops at the bathroom. Rigidly sex-segregated bathrooms have been a deeply rooted American belief for decades or even centuries. When the Equal Rights Amendment (ERA) was proposed, one of the key arguments against it was that women would lose the ability to use sex-segregated restrooms. Phyllis Schlafly argued that unisex bathrooms would lead to a unisex society.90

It was very important to opponents of the ERA to maintain strict gender roles in society, and the ERA challenged the legitimacy of those norms. And in fact, the proponents of the ERA responded to those arguments by insisting that restrooms would stay sex segregated after the ERA was ratified. The arguments sounded a little like the contemporary marriage debate. ERA proponents reify the importance of sex-segregated bathrooms, just as the proponents of same-sex marriage reify the institution of marriage. ERA proponents could never say they wanted to get rid of sex-segregated bathroom, just as proponents of same-sex marriage could never say they wanted to get rid of state benefits being tied to marriage. You have to reify bathrooms (or marriage) if you want to have an opportunity to enter them.

As the bathroom debate has morphed into the transgender space, the same fears arise. If someone who is born a male can choose to identify as a woman, and even use a woman’s restroom, then the gender-differentiating effect of bathrooms is weakened or lost. After all, the different norms in men’s and women’s bathrooms have little to do with biology. The stick figure representations of men and women outside the restroom, which always portray the woman in a dress, are the signal that one is entering a deeply sex-differentiated space. Men are expected to urinate in plain sight of other men. Not only do women urinate behind closed doors, but sometimes the entrance to a woman’s restroom is set fairly deeply so that no prying eyes can see any women when a door is opened or closed. Women’s bodily functions need to be hidden from any men’s eyes. By entering a woman’s space, the transgender female threatens that social order.

In the litigation involving the use of public bathrooms by transgender people, the relationship between bathrooms and gender norms is very clear. For example, the parents who opposed Gavin Grimm’s using the male restroom at their public high school argued that his action might mean that “non-transgender boys would come to school wearing dresses in order to gain access to the girls’ restroom.”91 It is hard to believe that these parents really thought boys would wear dresses to gain access to the girls’ restroom. But it is plausible to believe that the parents feared that their sons might want to wear a dress. A boy or a man in a dress was a horrifying nightmare to them, because they clung so deeply to the importance of gender norms.

Given the public stereotypes against transgender people, it was no surprise that the Trump administration quickly shifted positions from the Obama administration’s on the transgender restroom debate. This was a cheap reversal that the Trump administration could make with little or no public outcry. Log Cabin Republicans did not blink an eye as they continued to support Trump despite their supposed concern about people who are transgender. While public polling may show that the American people are more supportive of transgender rights than in the past, that polling may simply reflect people’s recitation of what they think is the politically correct position than whether they genuinely want to transform society to help people who are transgender feel more comfortable in daily living, including something as basic as using a public restroom.

The long-term impact of public insults on the public psyche can probably not be overestimated. Although large segments of society may now embrace the entry of same-sex couples into the conservative institution of marriage, that does not mean that they are comfortable working with, living beside, or sharing a bathroom with someone who identifies as transgender. It is easy to articulate support for a group in a survey; it is harder to live those values on a day-to-day basis. Public insults continue to act as a headwind against any reform in this area, and though a statute like Title VII arguably provides them with protection, the dead weight effect makes it unlikely that courts will enforce existing law with teeth.

Many progressive people applauded in June 2020 when the Supreme Court announced its decision in Bostock v. Clayton County92 that Title VII should be understood to ban both sexual orientation and gender identity discrimination. In a 6–3 decision, Justice Gorsuch explained why that conclusion was compelled by the clear language in Title VII banning discrimination “on the basis of sex.” He noted that one would not determine whether someone was gay or lesbian or transgender without knowing their sexual identity. In the case of a gay man or a lesbian, one would learn that they are sexually attracted to someone of the same sex; for a transgender person, one would learn that they identify with a gender that is not consistent with the one assigned at birth. Because their status as a gay man, lesbian, or transgender person requires some recognition of their sex, discrimination against them on the basis of that status constitutes discrimination “based on sex.” And, Justice Gorsuch concluded, that legal rule is clear even if the original drafters would have been surprised to learn that the statute was interpreted in that way. For the majority, he concluded that the intention of the original drafters is irrelevant when the written text is clear.

That decision is clearly a source of celebration for the LGBTQ+ community because a uniform, federal statute now protects members of the LGBTQ+ community throughout the entire United States of America. No longer can people get married on Sunday and fired on Monday; no longer can people get fired merely for telling an employer that they no longer want to be identified by the sex assigned at birth.

But I urge you to consider the dead weight effect of a potentially positive decision. It has to be there, and of course, it is. The Court is clear about what the decision does not do, suggesting that important issues are yet to be resolved in the future. Here is some of the Court’s language in response to the defendants’ arguments about the dangerous policy precedents set by the Bostock decision:

The employers worry that our decision will sweep beyond Title VII to other federal or state laws that prohibit sex discrimination. And, under Title VII itself, they say sex-segregated bathrooms, locker rooms, and dress codes will prove unsustainable after our decision today. . . . Under Title VII, too, we do not purport to address bathrooms, locker rooms, or anything else of the kind. . . . Separately, the employers fear that complying with Title VII’s requirements in cases like ours may require some employers to violate their religious convictions. . . . Because [the Religious Freedom Restoration Act] operates as a kind of super statute, displacing the normal operation of other federal laws, it might supersede Title VII’s commands in appropriate cases.93

While the majority decision does not purport to resolve issues involving so-called privacy or religious issues, it makes clear that those issues are open and can be resolved in the future. And although the Court claimed to not be resolving these issues, one does not have to look very far to know how they are likely to be resolved. At oral argument, Justice Gorsuch peppered Pam Karlan, who was representing gay plaintiffs, with questions about single-sex bathrooms. She finally had to remind the Court that her client was gay and not transgender and therefore did not raise the gender privacy issues that concerned Justice Gorsuch.94 Further, the Roberts Court has interpreted religious freedom extremely broadly, especially when the religious claims come from Christians. We already looked at the Masterpiece Cake Shop decision; there have been many others in the areas of the Affordable Care Act’s mandate for coverage of contraception95 and the right of states not to fund religious schools with public tax dollars,96 in which the Court has diluted constitutional or statutory rights to protect Christians from so-called discrimination.

Thus, the Court’s assertion that the privacy and religious issues are “open” is disingenuous. Those issues are highlighted in the Court’s opinion to suggest to future defendants to be sure to raise them. In fact, the Court chides the defendant in the transgender case for failing to pursue its religious freedom argument and then says: “None of the employers before us today represent in this Court that compliance with Title VII will infringe their own religious liberties in any way.”97 The dead weight was planted firmly. It is there to limit exercises of Title VII in the future.


6 Abortion



When a woman* takes a home pregnancy test in the United States and learns that she is likely to be pregnant, she must bear an onslaught of insults if she chooses to terminate her pregnancy. Outside the walls of the abortion clinic, she is likely to see enlarged and distorted images of fetuses sucking their thumbs, which are designed to cast her as a cruel murderer. In more than a dozen states, she will also be handed a so-called informed consent brochure that is full of distorted fetuses and misinformation about her mental health and cancer risk, intended to scare her into carrying the fetus to term rather than to inform her about genuine medical risks. Only young mothers with robust, healthy babies are ever smiling in these brochures.

In this chapter, I argue that we can better comprehend the success of the antiabortion movement if we understand the dead weight effect of these public insults. They help limit the effectiveness of the constitutional right to choose to terminate a pregnancy. As of June 2020, six states had only one abortion clinic left. After a yearlong battle, the state of Missouri’s embattled, sole abortion clinic learned in May 2020 that it could keep its doors open for another year, despite the state’s public insult campaign against its operations.1 Missouri also tried to terrorize women to deter them from having an abortion at that lone clinic. Until publication of an exposé in June 2019 by MSNBC reporter Rachel Maddow, who called the practice a “state-sanctioned sexual assault,” Missouri required women to have a medically unnecessary, invasive pelvic exam before they could terminate their pregnancies.2 As we will see, the dead weight effect on the right to choose to terminate a pregnancy is very powerful and should not be underestimated as abortion clinics become a scarce resource in the United States.

The antiabortion public insult strategy evolved over time. When the Supreme Court decided Roe v. Wade, 410 U.S. 113 (1973), the Court was told nothing about the plaintiff’s background, how she became pregnant, and why she wanted to terminate her pregnancy. Plaintiff Norma McCorvey was a truly anonymous participant in the lawsuit. She stayed anonymous until the 1980s, when she started attending rallies in support of abortion rights. The legal theory behind the pro-choice litigation strategy was that abortion was a “private” matter, and the courts did not need to know the identity of the woman seeking an abortion.

That “privacy” understanding, however, soon broke down as antiabortion advocates began to use stories and voices to discuss the issue in political and legal circles. In 1984, antiabortion activists produced a film called The Silent Scream, in which Dr. Bernard Nathanson narrated a purported abortion procedure in which a “lethal weapon” “dismembers, crushes, destroys” and “tears the child apart,” while ominous music is played in the background, ending on a “feverish pitch,” described as the fetus’s “silent scream.”3 “On major network television, the fetus rose to instant stardom, as The Silent Scream . . . was aired at least five different times in one month, and one well-known reporter, holding up a fetus in a jar before 10 million viewers, announced: ‘This thing being aborted, this potential person, sure looks like a baby!’ ”4 Antiabortion advocates also published a book entitled Aborted Women in 1987, which provided the stories of twenty women who said they regretted their decision to have an abortion.5 For example, women who had become pregnant as a result of rape or incest argued that their abortions merely served to hide their sexual abuse rather than provide them with agency in their lives. They were described as “rape hostages,” a powerful, insulting, and demeaning image.

Beginning in the 1990s, the plaintiffs in both Roe v. Wade and its companion case, Doe v. Bolton, 410 U.S. 179 (1973), spoke out publicly against the Supreme Court’s pro-choice decisions. After supporting the Roe decision for decades and quitting her job as marketing director at a Dallas abortion clinic, Norma McCorvey became a religious fundamentalist in 1995 and disavowed Roe as well as her lesbian relationships.6 She joined Operation Rescue for a while but then converted to Catholicism and began traveling around the country speaking out against abortion.7 She filed an unsuccessful lawsuit in 2003 to invalidate the Roe v. Wade decision.8 As part of that lawsuit, she filed affidavits from nearly one thousand women who stated they had had abortions and suffered long-term emotional damage and impaired relationships as a result of that decision, as well as affidavits from workers at abortion clinics alleging that “women are often herded through their procedures with little or no medical or emotional counseling.”9

Although less well known, Sandra Cano, who was the plaintiff in Doe v. Bolton, also spoke out against the legality of abortions and alleged that she had been misled and coerced during the course of the abortion rights litigation. In a 1989 interview, she claimed that she only sought legal advice for assistance in retaining custody of her children while she was pregnant.10 She said that when her lawyers gained permission for her to have an abortion when she was about six months pregnant, she fled Georgia for Oklahoma. In 2005, testifying before the Subcommittee on the Constitution of the Senate Judiciary Committee, she said: “How can cunning, wicked lawyers use an uneducated, defenseless pregnant women to twist the American court system in such a fraudulent way? . . . Doe v. Bolton is based on a lie and deceit.”11 Like McCorvey, she unsuccessfully sought to have her case overturned and submitted “affivadits from over one thousand women hurt by abortion.”12

While pro-choice litigators initially thought abortion cases should be pushed as pure “privacy” matters, they came to change course and accept the importance of voices’ briefs in the late 1980s. Professor Linda Edwards credits abortion rights activist Lynne Paltrow for devising the tactic of filing an amicus brief with women’s voices as part of the effort to persuade the Supreme Court not to overturn Roe v. Wade in 1986 in Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S. 747 (1986).13 Paltrow carefully wove excerpts from the letters into her legal argument, documenting the harm to some women when they or a loved one had had to obtain a back-alley, illegal abortion in the 1960s and the relief to other women when they were able to procure a safe, legal abortion, which often enabled them to continue to take care of their children, continue their education, keep their jobs, or avoid an unwanted marriage. Three decades later, in 2016, when Roe was again at risk of being overturned, more than one hundred lawyers, law professors, and former judges filed a brief in Whole Woman’s Health v. Hellerstedt14 describing women’s decisions to terminate their pregnancies.15 Professor Edwards says that “voices briefs are now de rigueur.”16

While recognizing the difficulty of measuring the impact of any legal strategy, Professor Edwards suggests that the pro-choice voices’ briefs may have influenced the statement in the 1992 Planned Parenthood v. Casey joint opinion (which was joined by Justice Anthony Kennedy) that women’s “suffering is too intimate and personal for the State to insist without more, upon its vision of the woman’s role, however dominant that vision has been in the course of our history and culture. The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society.”17 Likewise, she credits the antiabortion voices’ briefs with encouraging Justice Kennedy to write in the 2007 Gonzales v. Carhart majority opinion: “While we find no reliable data to measure the phenomenon, it seems unexceptionable to conclude some women come to regret their choice to abort the infant life they once created and sustained.”18 The Justice Kennedy who joined the Casey opinion in 1992 seems to have changed his understanding of the importance of women’s charting their own destiny by the time he wrote the Carhart opinion in 2007. Professor Edwards credits the antiabortion voices’ briefs with assisting that transition. While I recognize the role that such briefs may have played in Justice Kennedy’s perspective, it is also likely that he was influenced by the powerful use of the public insult playbook by antiabortion forces. This chapter highlights some of those efforts.

The pro-choice community came to embrace the importance of filling briefs with stories about the positive impact of reproductive choice in women’s lives, but the antiabortion movement arguably used the strategy more effectively, drawing on some elements of the public insult playbook.19 Insults simply may be more effective than success stories. While the pro-choice community sought to tell positive stories of the impact that reproductive freedom had on women’s lives, the antiabortion movement sought to vilify women who had abortions as well as their doctors, who were dubbed “abortion doctors” rather than gynecologists. In the quotes from Supreme Court opinions, notice how the Court transforms abortion from a reproductive decision central to a woman’s destiny to aborting an “infant life.” Instead of being about terminating a pregnancy, it is about terminating a life. The antiabortion movement has largely won this image battle, with Justice Thomas leading the charge with his comparison of contemporary abortion practices with euthanasia20 and many states rushing to criminalize nearly all abortions in the hope of finally overturning Roe. The power of insults has been profound and effective.

Norma McCorvey’s own story can provide insights into how the use of narratives can act as a form of coercion. A Vanity Fair article by Joshua Prager suggests she felt misused by her pro-choice lawyers and sought to cash in on her fame within the abortion rights movement in the 1980s and early 1990s.21 Then, McCorvey famously changed sides in 1995. But on her deathbed, during an interview for a documentary, McCorvey indicated that she had switched sides for money. “ ‘I think it was a mutual thing,’ she says. ‘I took their money, they’d put me out in front of the camera and tell me what to say.’ She adds, ‘I am a good actress.’ ”22 Before McCorvey’s deathbed confession, Prager concluded: “But in truth McCorvey has long been less pro-choice or pro-life than pro-Norma. And she has played Jane Roe every which way, venturing far from the original script to wring a living from the issue that has come to define her existence.”23

McCorvey’s experience should certainly give us pause to consider the impact on a person’s life when their story becomes political fodder. In the documentary that reports McCorvey’s deathbed confession and the ways in which she was paid to support antiabortion positions, Reverand Rob Schenck is quoted as saying: “What we did with Norma was highly unethical.”24 By contrast, Tarana Burke, who coined the phrase “MeToo” in 2006 but who attained sustained public attention in 2017 when the phrase was used by actress Ashley Judd, was more cautious about coming forward as part of the #MeToo movement. She was concerned that these white female actresses would appropriate her term while doing little to assist the Black women she was trying to help in Brooklyn, New York. One would hope that the activists who are seeking to publicize the experiences of people like Norma McCorvey and Tarana Burke would do their utmost to make sure those voices are heard in a way that is respectful and empowering. I return to this theme in chapter 7 when I explore the effectiveness of collective efforts for empowerment, like the #MeToo movement.

Within this book’s framework, we can understand reproductive rights as an arena in which the antiabortion movement has deployed public insults as a very effective dead weight. The antiabortion movement has not yet persuaded the Supreme Court to reverse Roe v. Wade. Nonetheless, it has used a grassroots campaign to scare and intimidate women from exercising their right to terminate their pregnancies. Efforts to directly ban such intimidation by state courts and legislatures have been struck down by the Supreme Court. Congress’s efforts to protect women from harassment at clinics have been largely ineffective.

This chapter looks at two areas in which the antiabortion movement has powerfully deployed public insults to make it more difficult for women to terminate their pregnancies: (1) clinic harassment and (2) draconian informed consent laws. In both cases, the public insult playbook has been very effective as a dead weight on the right to choose to terminate a pregnancy.

ABORTION INTIMIDATION AND HARASSMENT

Clinic harassment, a powerful and emotionally scarring tactic in its own right, has fostered a political climate that has even led to murder. Antiabortion zealots murdered Dr. David Gunn and Dr. George Patterson in 1993; Dr. John Bayard Britton in 1994; Dr. Barnett Slepian in 1998; Dr. George Tiller in 2009; and Colorado Springs police officer Garrett Swasey, along with civilians Ke’Arre Stewart and Jennifer Markovsky, in 2015. The Colorado shooter “told police he dreamed he’ll be met in Heaven by aborted fetuses wanting to thank him for saving unborn babies.”25 Other than prosecuting antiabortion activists who have murdered doctors, the legal system has offered no effective remedy against the harassment and intimidation of pregnant women and their doctors.

While most antiabortion activists do not condone murder as a way to end abortions, for decades activists have been using the combination of photography and the internet to intimidate women seeking abortions. As reported by the Wall Street Journal in 2002, antiabortion activists photograph women getting out of their cars to enter an abortion clinic and then yell: “You’ll have nightmares about this day the rest of your life. . . . Your sin won’t be hidden or forgotten.”26 A 2002 Chicago Tribune story focused on a woman who had had an abortion and whose photographs, along with her medical records, were published on the website of Missionaries to the Unborn, next to a photograph of Adolph Hitler.27 The owner of one such internet site, called Abortion Cams, openly stated that his goal was “to deter women from seeking abortions; on the site, he calls women who get abortions ‘homicidal mothers’ who deserve punishment.”28 He bragged: “We have anecdotal evidence every week that people arrive at the clinic, see the cameras, and turn around and leave. . . . There are people who are deterred because of the knowledge that their shameful acts are going to be exposed.”29

An example of the kind of imagery used by these groups is a placard frequently used by Missionaries to the Preborn,30 which is prominently featured on their website. It displays a large handheld sign with the message “THIS IS YOUR NEIGHBOR” with an enlarged image of a fetus huddled with an umbilical cord. In the image, the sign is displayed on a crowded public roadway. A young boy can be seen behind the sign, holding it up. The sign conveys a gripping message that aborting a fetus is killing your neighbor, with the suggestion that the fetus could otherwise become the white boy displayed holding the sign.

In 2015, an antiabortion activist group called Center for Medical Progress released a series of undercover videos that sought to prove that Planned Parenthood engaged in illegal sales of harvested fetal tissue. While that effort did not result in any criminal charges being leveled against Planned Parenthood, it was part of a public campaign to prompt a reaction of visceral horror among the public. In an interview with Ruth Graham in 2015, antiabortion activist Eric Scheidler argues that the “pro-life movement has certainly gotten a huge boost from the videos.”31 Speaking in 2015, he argued that “Planned Parenthood will never really come out from under this scandal.” Antiabortion activist Monica Miller agrees about the impact of the Planned Parenthood videos. She says: “The most valuable aspect of the Center for Medical Progress videos is not what the abortion providers say about abortion, rather it’s the video of the freshly-killed preborn babies in the back room where technicians are rummaging through the body parts of the babies. It is a glimpse of hell, and the abortion industry will never be able to run from such images!”32 The campaign to defund Planned Parenthood has achieved notable success since 2015, with the Trump administration defunding it from Title X community health centers in 2019.33

Scheidler has led the campaign to display enlarged, distorted images of fetuses on city streets and elsewhere. In the Ruth Graham interview, he explained how he uses events that he calls “Face the Truth” tours, “in which volunteers station themselves at major intersections holding large signs featuring photographs of aborted fetuses. At a typical event, volunteers stand at least 20 feet apart from each other along all four prongs of an intersection, to make sure that no drivers can escape from viewing them.” While acknowledging these signs make some people feel uncomfortable, he argues for their use because of their impact. He asserts that it is important to take the risk of offending some people because otherwise it is at the “cost of showing the reality of these things.”34 Jonathan Van Maren has justified this use of what he calls “abortion victim photos” by saying: “The photographic evidence of injustice is not pleasant to look at it, but it is essential that we as a society are consistently reminded that not everyone is accorded the same rights that we are, and that we should not rest until that horrifying inequity is addressed.”35

Cities and states have sought to restrict the use of these graphic displays or protests even if the protesters are not threatening violence. The courts have struck down many of those measures or interpreted them so narrowly as to make them ineffectual. The suburb of Brookfield, Wisconsin, enacted one of the first measures, in response to picketing outside the home of a doctor who performed abortions. The city banned all picketing “before or about the residence of any individual.”36 In a 6–3 opinion in Frisby v. Schultz, 487 U.S. 474 (1988), in which liberal Justices William Brennan, Thurgood Marshall, and John Paul Stevens dissented, the Supreme Court upheld this ordinance, with the narrowing construction that it only applied to picketing targeted at a single residence. Because the picketing was targeted at an individual’s home (rather than business), the Court found: “The resident is figuratively and perhaps literally, trapped within the home, and because of the unique and subtle impact of such picketing is left with no ready means of avoiding the unwanted speech.”37 Consistent with this book’s thesis, legal tools were available to address the public insult assault when the harassment was directed at one’s home or “citadel.”38 Those with the economic privilege of owning a private residence in an upscale suburb can find protection within the law. The ordinance protected the physician from protesters surrounding his home; it did not protect the woman seeking an abortion from any picketing at the health-care center where she obtained it.

In the aftermath of the Frisby decision, a Florida state court judge enjoined antiabortion protesters from engaging in protest activities at and near abortion clinics. The case stemmed from a trial court judge issuing an injunction to bar Operation Rescue from trespassing at an abortion clinic.39 The trial court’s decision documented the varied practices used by Operation Rescue to impede women’s access to abortions, including the recording of license plate numbers and the jamming of clinic telephone lines, making “it impossible for clinic staff to summon an ambulance to transfer any patient to the hospital should an emergency arise.”40 The injunction forbade protesters from approaching closer than thirty-six feet from the property line; precluded the use of bullhorns and other amplified means of communication “or other sounds or images observable to or within earshot of the patients inside the Clinic”; precluded protesters from physically approaching any person within three hundred feet of the clinic and from coming within three hundred feet of the residences of the employees; and “at all times on all days, from physically abusing, grabbing, intimidating, harassing, touching, pushing, shoving, crowding or assaulting persons entering or leaving work at or using services at the petitioners’ Clinic or trying to gain access to, or leave, any of the homes of owners, staff or patients of the Clinic.”41 This injunction was entered after a more narrow one had failed to stop the trespassing and harassment, and after three days of hearings about the impact of the protesters’ actions on the women seeking abortions and their health-care providers.

The Florida Supreme Court approved the breadth of the state court injunction, finding that the First Amendment “gives the picketer no boon to jeopardize the health, safety, and rights of others. No citizen has the right to insert a foot in the hospital or clinic door and insist on being heard—while purposefully blocking the door to those in genuine need of medical services. No picketer can force speech into the captive ear of the unwilling and disabled.”42 In addition to Frisby, the Florida Supreme Court found that its injunction was consistent with injunctions upheld by numerous federal courts.

Nonetheless, in Madsen v. Women’s Health Center, 512 U.S. 753 (1994), the US Supreme Court found that Frisby could not be used to justify such a broad injunction, where most of its provisions were for the purpose of protecting access to the clinic rather than protection of the homes of the health-care providers. First, the Court assessed the constitutionality of the thirty-six-foot speech-free buffer zone. The trial court had chosen thirty-six feet so as to push protesters across the street, where they could “still be seen and heard from the clinic parking lots.”43 But the Court overturned that aspect of the buffer that extended to surrounding private property. While a buffer to “facilitate the orderly flow of traffic” was permissible, it was not permissible for the buffer to serve the purpose of shielding patients and staff from being bombarded by speech within a few feet of the clinic entrance.

Second, the Supreme Court upheld a “high noise level” restriction during workdays, concluding that “[n]oise control is particularly important around hospitals and medical facilities during surgery and recovery periods” but overturned the “images observable” provision of the state court injunction.44 The Court found “it is much easier for the clinic to pull its curtains than for a patient to stop up her ears, and no more is required to avoid seeing placards through the windows of the clinic.”45 The Court found that the fact that some patients might find the images “disagreeable” was not a sufficient basis to allow the state to curtail their use under First Amendment doctrine. Thus, the Court emboldened antiabortion activists to continue to use enlarged, distorted images of fetuses around abortion clinics as a tool despite evidence that those images were for the purpose of raising the “level of anxiety and hypertension suffered by the patients inside the clinic.”46

Finally, the Court overturned a prohibition against picketing, demonstrating, or using sound equipment within three hundred feet of the residences of clinic staff. Distinguishing Frisby, the Court concluded that the three-hundred-foot zone was excessive, because it would ban “general marching through residential neighborhoods, or even walking a route in front of an entire block of houses.”47 While it was appropriate to protect the entrance to a single house, the Court found it was not constitutionally permissible to use a three-hundred-foot buffer zone to protect a block of homes. The “citadel” rule turned out to be quite narrow. Doctors’ homes, but not the clinics that patients needed to enter, could be protected from aggressive harassment.

Similarly, the US Supreme Court thwarted a New York federal district court judge who tried to enter an effective injunction against abortion protesters outside a clinic. Because Operation Rescue protesters blocked doorways and threatened the safety of entering patients and employees, the federal district court judge put in place a fixed buffer zone around the clinic doorways, driveways, and driveway entrances, as well as a floating fifteen-foot buffer zone around patients as they sought to enter the clinic. This injunction was put in place after the defendants had been cited with contempt on five occasions for violating a more limited injunction, and after the district court held thirty-nine days of hearings. Even though the district court judge tried to accommodate the free speech rights of the protesters by allowing two “sidewalk counselors” to approach the patient within the fifteen-foot buffer zone, the Supreme Court found the floating buffer zone to be unconstitutional in Schenck v. Pro-Choice Network of Western New York, 519 U.S. 357 (1997).

Although the district court judge had issued this injunction after hearing thirty-nine days of testimony, the Supreme Court concluded that it violated the First Amendment by “burden[ing] more speech than is necessary to serve the relevant governmental interests.”48 Because the sidewalk was only seventeen feet wide, the Court was concerned that “protesters who wish to walk alongside an individual entering or leaving the clinic are pushed into the street, unless the individual walks a straight line on the outer edges of the sidewalk.”49 The Court also overturned fifteen-foot buffer zones around patient vehicles, because the Court found that it “contradicts the commonsense notion that a more limited injunction . . . would be sufficient to ensure that drivers are not confused about how to enter the clinic and are able to gain access to its driveways and parking lots safely and easily.”50 Although appellate courts usually defer to the factual findings of trial court judges, especially when they have held thirty-nine days of hearings, the Supreme Court decided to apply “common sense” to overturn the floating buffer zones. The Supreme Court was more concerned with whether protesters, who had already been held in contempt of court five times because of their aggressive harassment of clinic patients, might have to step into the street to maintain a mere fifteen-foot floating buffer zone. While a thirty-five-foot fixed buffer was found constitutional in Madsen, a mere fifteen-foot floating buffer was not found constitutional in Schenck. One can see how the Supreme Court’s precedent was narrowing the zone of protection from harassment and violence for women seeking abortion services.

The next case to reach the Supreme Court involved a state legislature trying to proactively protect abortion clinics rather than rely on trespass law and contempt citations to do so. In 1993, before the Supreme Court decided Madsen or Schenck, Colorado passed a statute that made it unlawful for any person to “knowingly approach” within eight feet of another person, without that person’s consent, “for the purpose of passing a leaflet or handbill to, displaying a sign to, or engaging in oral protest, education, or counseling with such other person.”51 The law also required protesters to stay at least one hundred feet from any entrance door to a health-care facility. In upholding the statute, the Court noted that the “8-foot restriction on an unwanted physical approach leaves ample room to communicate a message through speech. Signs, pictures, and voice itself can across an 8-foot gap with ease.”52 The eight-foot restriction in no way limited the display of enlarged and distorted photos of fetuses by loud protesters.

Over a vigorous dissent by Justice Antonin Scalia, the Supreme Court in Hill v. Colorado, 530 U.S. 703 (2000), upheld the statute, finding that it was a narrowly tailored, content-neutral, time, place, and manner regulation. Justice Scalia’s dissent is instructive because it shows the limits that conservatives believe apply to women’s right to be free from harassment when seeking to access abortion services. Scalia does not just go after the Hill majority opinion; he criticizes the narrow line of cases leading up to Hill:

What is before us, after all, is a speech regulation directed against the opponents of abortion, and it therefore enjoys the benefit of the “ad hoc nullification machine” that the Court has set in motion to push aside whatever doctrines of constitutional law stand in the way of that highly favored practice [citing Madsen]. Having deprived abortion opponents of the political right to persuade the electorate that abortion should be restricted by law, the Court today continues and expands its assault upon their individual rights to persuade women contemplating abortion that what they are doing is wrong. Because, like the rest of our abortion jurisprudence, today’s decision is in stark contradiction of the constitutional principles we apply in other contexts, I dissent.53

Justice Scalia’s dissent drew an explicit connection between the abortion protesters and the substantive right itself. Even though the Supreme Court had started to retreat from its absolute protection of abortion in the first trimester of pregnancy in Planned Parenthood v. Casey, 505 U.S. 833 (1992) (discussed below), Justice Scalia primarily understood that case law as preventing states from banning abortion altogether. Because states could not ban abortions, he thought it important that antiabortion activists have every available tool to “persuade” women not to obtain an abortion. Although he dissented in Madsen, he apparently thought those tools of persuasion should include blockading clinic doors. Whereas Scalia considered an opinion like Hill v. Colorado to reflect an “assault” on the right of people to object to abortions, I see these cases as reflecting the very narrow protections offered to women who are being verbally and physically assaulted by antiabortion activists. Scalia clearly wanted the First Amendment to shield antiabortion activists from any limits on their campaign. It is no surprise that the rights of antiabortion activists to protest have expanded at the same time that state legislatures have increasingly sought to restrict abortion rights. While Scalia did not live to see the Supreme Court packed with antiabortion justices, the antiabortion campaign was simultaneously successful in both the streets and state legislatures. Tying together the protesters, the state legislatures, and the courts shows the power of public insults to act as a barrier to the exercise of existing rights while also showing its ability to impose new barriers in the future. Hill v. Colorado was the narrowest of victories for women seeking safe access to abortion clinics.

State courts and legislatures were not the only entity trying to limit intimidation and harassment by antiabortion activists. In 1994, upon the recommendation of a task force established by Attorney General Janet Reno, Congress responded to this problem by enacting the Freedom of Access to Clinic Entrances Act of 1994 (FACE).54 FACE provides a private right of action against anyone who

by threat of force or by physical obstruction, intentionally injures, intimidates or interferes with, or attempts to injure, intimidate or interfere with, any person because that person is or has been, or in order to intimidate such person or any other person or any class of persons from, obtaining or providing reproductive health services.55

By its language, FACE only provides a cause of action when there is a “threat of force” or “physical obstruction.” The graphic display of distorted fetuses and aggressive “sidewalk counseling” is not specifically prohibited. Those limitations have helped the statute pass First Amendment scrutiny but also have done little to prevent the intimidation itself.56 As the Fourth Circuit has said, the statute “does not prohibit protestors from praying, chanting, counseling, carrying signs, distributing handbills or otherwise expressing opposition to abortion, so long as these activities are carried out in a non-violent, non-obstructive manner.”57 The most far-reaching application of this statute, over a vigorous dissent, was its application to “wanted posters” that were circulated with lines drawn through the names of doctors who performed abortion services and who had already been killed or wounded. In context, the district court concluded, and the Ninth Circuit affirmed, that those posters displayed an intent to harm the abortion providers, because three abortion providers had been killed soon after their identities were displayed on previous posters.58 Thus, FACE could be used to stop chilling death threats but could not be used to stop the broader strategy of displaying larger-than-life images of fetuses to intimidate women from obtaining abortion services.

And what has been the impact of this aggressive antiabortion activism through distorted images of fetuses? While cause and effect are difficult to establish, a wide range of authors have argued that this public insult campaign has had a powerful impact on society’s views on abortion.

In 1987, Rosalind Petchesky argued that “antiabortionists in both the United States and Britain have long applied the principle that a picture of a dead fetus is worth a thousand words. Chaste silhouettes of the fetal form, or voyeuristic-necrophilic photographs of its remains, litter the background of any abortion talk.”59 Petchesky traced the image of a fetus as a “curled-up profile, with its enlarged head and finlike arms, suspending in its balloon of amniotic fluid” to its first appearance in a June 1962 issue of Look magazine. “In every picture the fetus is solitary, dangling in the air (or its sac) with nothing to connect it to any life-support system.”60

Petchesky tied this use of fetal images to a public insult campaign against women seeking abortions.

When legions of right-wing women in the antiabortion movement brandish pictures of gory dead or dreamlike space-floating fetuses outside clinics or in demonstrations, they are participating in a visual pageant that directly degrades women—and thus themselves. Wafting these fetus-pictures as icons, literal fetishes, they both propagate and celebrate the image of the fetus as autonomous space-hero and the pregnant woman as “empty space.” Their visual statements are straightforward representations of the antifeminist ideas they (and their male cohorts) support.61

Writing in 1987, Petchesky anticipated the use of these distorted visual representations, which figuratively removed the fetus from a pregnant woman’s body, to scare women away from seeking abortions and to persuade judges to cut back on women’s access to reproductive services.

Similarly, Celeste Condit, who studied rhetorical criticism, argued in 1990 that the enlarged and distorted fetal images have been an effective cornerstone of the antiabortion campaign:

The pictures—a baby-like fetus, a smiling fetus, a fetus that sucks its thumb. Butchered fetuses—bloody mounds of human tissue hacked arms, mangled legs, crushed skulls. Without these compelling and brutal photographs the American abortion controversy probably would not continue. But the photographs have been widely disseminated throughout the country—passed through church pews, tucked under windshield wipers, flashed on screens in public meetings.62

These pictures create “revulsion at killing babies,”63 leading many members of the public to view the pregnant woman as the enemy of the fetus rather than the person choosing to sustain the fetus’s life.

More recently, Australian Kirsty McLaren has argued that these fetal images have created “moral shocks and emotional meanings” which in turn have popularized antiabortion views.64 She argues that “emotion and visual culture have historically been neglected by social movement studies.”65 She concluded from her study of the use of visual imagery in the antiabortion movement that “visual repertoires are central of expressive politics and provide compelling evidence of how emotions animate and sustain social movement activity.”66 Her arguments underscore the power of public insults; strong emotional responses help sustain social movements.

Linda Myrsiades argued that these fetal images—which are separated from the pregnant woman’s uterus—have transformed the pregnant woman to a “danger from which the government must protect the [fetus], enactments of which appear in prosecutions of mothers for foetal abuse.”67 She traced the broad use of these fetal images as being a causal factor in the prosecution of pregnant women in thirty states for not meeting the “standards of a duty of care in the best interest of the child in prosecutions that related to [fetal] rights.”68 While causation is always difficult to prove, her argument is consistent with the evidence presented in this book that public insults (in this instance in the form of visual imagery) can act as a dead weight against the enforcement of basic civil rights. As pregnant women become disembodied from their uterus, they can more easily be viewed as the “danger” from which the state must protect the “unborn child.” Women “were constituted as a foetus’ worst nightmare, monster mothers who would eat their young and who, therefore, must be regulated and controlled by those with a constitutional interest in foetal rights, that is, the state. In the construction of such regulation and control, the protection of women was partially, if not largely, displaced by protection of the foetus, woman was separated from mother, and the womb from the woman.”69

The success of the antiabortion movement in influencing how society views abortions can be seen in its impact on pro-choice accounts of women who speak publicly about their decisions to have an abortion. Mallary Allen did a careful investigation of the pro-choice narratives published on the internet through a website called ImNotSorry.net.70 She concluded that, beginning in the 1990s, abortion-rights advocates responded to the “growing public disdain for unqualified abortion rights” by emphasizing “abortion as a rare, regrettable option.”71 She argued that this change in pro-choice abortion rhetoric from the 1970s and 1980s, when it was “packaged” as an important civil right, reflected that “abortion rights today are more contentious, especially for advocates, than in the past.”72 In other words, powerful antiabortion rhetoric has transformed abortion advocacy into a more apologetic posture in which the right, itself, can more easily be diluted by the courts and legislatures.

These cultural and legal transformations can only be seen when we include the impact of verbal and visual imagery in our understanding of societal change. In the next part of this chapter, I examine how legal doctrine has bowed to these powerful story lines about pregnant women and thereby limited the ability of pregnant women to choose to terminate their pregnancies without harassment or intimidation.

STATE-IMPOSED UNINFORMED CONSENT

The public insult campaign to scare and intimidate women from choosing to terminate their pregnancies has intruded upon the doctor-patient relationship. In many states, doctors are required to provide women with deeply misleading descriptions of abortions and pregnancies in an attempt to “persuade” them not to terminate their pregnancies. The enlarged pictures of fetuses that are common on the streets in front of clinics are prominently displayed in brochures that many states require women to receive as part of the so-called informed consent aspect of their requested medical treatment. These states typically provide distorted images of fetuses, as if those fetuses live independently outside women’s bodies, along with inaccurate statements about the medical risks of abortions compared to childbirth.

While the courts could preclude the state from imposing these inaccurate and irrelevant messages on pregnant women as a condition of their obtaining a legal abortion, they have refrained from doing so in recent years. Although there has been a lot of discussion about the impact of Planned Parenthood of Southeastern Pennsylvania v. Casey73 on a state’s ability to creative restrictive barriers to abortion services,74 the impact of that decision on a state’s use of so-called informed consent rules to coerce women into continuing their pregnancies has been largely ignored. The Casey Court affirmed the right of the state to use informed consent rules to persuade pregnant women not to terminate their pregnancies.75 Since the 1992 Casey decision, there has been a race to the bottom as states try to force physicians and other medical personnel to pummel pregnant women with information in the name of informed consent that really has nothing to do with the traditional concept of consent.76 Rather than treat pregnant women like patients who are entitled to have appropriate medical information to make an informed decision whether to choose a particular medical procedure, many states treat pregnant women as merely a vessel to reflect their own notion of women’s proper destiny as mothers.

Many states insist that women be handed glossy brochures depicting four-week fetuses that are magnified into portrayals of living children.77 They are told that their decision to terminate their pregnancy is likely to lead to increased risks of breast cancer, depression, and future fertility problem. Childbirth, by contrast, is romantically portrayed as a risk-free, wholly positive experience, consistent with their natural destiny as mothers. Under the guise of informed consent, these publications intrude into a woman’s decision-making process by portraying pregnant women as if they are mothers, rather than as women who are entitled to decide whether they want to become mothers. Unsuccessful arguments have been made that such informed consent rules violate women’s liberty interest by imposing an undue burden in their path to reproductive freedom and that such rules violate a physician’s First Amendment interest by forcing doctors to utter words that are inconsistent with their own views about how to best treat a patient.78 In these portrayals of pregnancy, the pregnant woman is the villain-mother who is trying to kill her baby.

Alabama,79 Arizona,80 Georgia,81 Indiana,82 Kansas,83 Louisiana,84 North Carolina,85 North Dakota,86 Oklahoma,87 Texas,88 West Virginia,89 and Wisconsin90 require pregnant women who are seeking to terminate their pregnancies to receive a lengthy, glossy, and misleading brochure under the guise of “informed consent.”91 No parallel requirements exist for women who plan to try to take their pregnancy to term. In that instance, physicians merely use their professional expertise to provide informed consent, as relevant to the woman’s individual experience. I summarize several of these brochures here to give the reader a sense of their misleading character.

Indiana: The Abortion Informed Consent brochure92 is a fifteen-page glossy publication required by Indiana law.93 “At least eighteen hours before an abortion, the physician who is to perform your abortion is required to provide you with a color copy of this brochure.”94 By handing the brochure to the patient, the physician is implicitly approving its message. The brochure includes five pages of descriptions and illustrations of the fetus from two to forty weeks’ gestation. There are then four pages on the risks of having an abortion, with “death” listed as one of the nonquantified possibilities. Information about assistance with pregnancy, childbirth, and adoption is provided, with no mention of how to access abortion services.

Kansas: The If You Are Pregnant brochure95 is thirty-two pages in length and is required by the Woman’s Right-to-Know Act.96 Its cover features an enlarged photo of a nine-week fetus. It describes the fetus as an “unborn child.” It has eleven pages of medical illustrations and describes the fetus from two to forty weeks. Unlike other states, which have descriptions accompanying the photos that use terms like “fetus” or “embryo” or “zygote,” Kansas uses the term “unborn child” throughout its brochure. It also magnifies the images, in some cases, to show the skull to make the fetus appear more childlike. It then has eleven pages on the medical risks of abortion. Under the long-term medical risks of abortion, it lists complications with future childbearing and breast cancer. The discussion under the heading “Breast Cancer” is somewhat balanced, but one can imagine that such a heading under the topic of “long-term medical risks” might cause a woman to assume that the breast cancer discussion will be fairly dire. Under the heading “Psychological Risk of Abortion,” the state only lists negative effects. Other states, such as Arizona, are more balanced in discussing the possible psychological effects and make statements like, “Women may have both positive and negative feelings after having an abortion.” If the woman reaches page 28 of the Kansas brochure, then she may learn of the “medical risks of childbirth” but be reassured that “[c]ontinuing a pregnancy and delivering a baby is usually a safe, healthy process.” There is no reference to postpartum depression. And of course, women are told about adoption and childbirth resources but not about any abortion-related resources.

North Carolina: The A Woman’s Right to Know brochure97 is twenty-eight pages in length and is required by Session Law 2011-405.98 It contains three-by-three-inch medical illustrations of the fetus from two to forty weeks. Even though the description, for example, of a six- to eight-week embryo says the embryo is less than one-quarter inch in length, the displayed image is three inches in length (twelve times the actual size of the embryo). Discussion of the abortion procedure does not begin until page 17. The brochure than discusses all the possible medical risks of having an abortion for four pages. The brochure inaccurately says that for women who choose medical abortions, “three of 1000 will have a major complication requiring hospital admission, surgery or blood transfusion.”99 In fact, researchers have found that only one in ten thousand women who have had any kind of abortion make emergency room visits following the abortion, and of those women, half were sent home with no medical treatment at all. Only one in five, of the one in ten thousand, “involved a major complication that required an overnight hospital stay, a blood transfusion or surgery.”100 In other words, the accurate figure would be one in fifty thousand (0.00002) rather than one in ten thousand (0.0001) for all kinds of abortions. The brochure than offers a comparison between the risks of abortion and delivery. While acknowledging that the mortality rate for abortion is lower than the mortality rate for childbirth, the brochure emphasizes “that women undergoing abortion should be informed about the subsequent risk of depression [and] . . . [t]here is evidence induced abortion may lead to an increased risk of premature birth in a later pregnancy.”101 The premature birth finding has been widely criticized, but the brochure devotes extensive discussion to the consequences of premature births, such as children born with severe developmental disabilities, without mentioning recent studies that have found no relationship between a history of induced abortion and subsequently giving birth to low-birth-weight babies.102 The purpose of the discussion is to persuade and confuse rather than offer balanced information to inform consent.

Texas: The A Woman’s Right to Know brochure is twenty-one pages long.103 It uses three-by-three-inch illustrations from four to forty weeks’ gestation and describes these as images of a “baby.” It follows the six pages of illustrations with ten pages of discussion of topics such as “abortion risks” and “abortion procedures and side effects.” In the discussion of “mental health risks,” there is only discussion of negative feelings, such as “depression or thoughts of suicide.”104 There is also a heading “Breast Cancer Risk,” which begins with the sentence: “Your pregnancy history affects your chances of getting breast cancer.” While “research” is mentioned, no citations are provided, and the reader is merely told “doctors and scientists are actively studying the complex biology of breast cancer to understand whether abortion may affect the risk of breast cancer.”105 On pages 18 and 19 is a discussion of pregnancy and childbirth. Whereas the abortion discussion includes a photo of a Black woman looking downward in a depressive state, the childbirth discussion includes a photo of a white woman holding a white infant with a big smile on her face.106 This misleading and inaccurate portrayal of information, with its racial subtext, has continued despite complaints by medical experts and others arguing that “important sections—such as those connecting abortions to the likelihood of breast cancer and infertility—are wrong.”107

Table 1 summarizes how the states bury relevant medical data in their so-called informed consent brochures and, in most cases, also include inaccurate or misleading information. Rather than providing informed consent to help a woman choose among medical alternatives, these brochures must be considered strident, insulting propaganda that is thrust on women as they contemplate whether to terminate their pregnancies.
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Notice the pattern of these state brochures. About one-third of the pages are devoted to medical illustrations of the fetus (which is sometimes called a “baby” or “unborn child”). They then follow these graphic depictions with detailed discussions of the process of having an abortion, sometimes including medically misleading or erroneous information. If a woman wades through all that material, she then will typically see a page or so of positive descriptions of childbirth, with no discussion of the process of childbirth and very limited mention of any health risks. Although phrased as a “woman’s right to know,” suggesting these brochures are designed to benefit pregnant women in their decision-making process, it is much more likely that these brochures would obscure and confuse that process.

The Supreme Court’s Casey decision opened the door to states mandating certain information as part of the informed consent process, but it is difficult to describe these glossy brochures as furthering that purpose. They do not conform to basic principles of informed consent regarding the way information should be conveyed to inform a patient of various available treatment or health-care options. Rather than explain the genuine medical risks of abortion and childbirth, these brochures inundate women with medically irrelevant information to distort their decision-making process. When patients are considering heart surgery, or even a routine dermatological procedure, they are not given photos of bloody procedures to dissuade them from undergoing medical treatment. Instead, they are presented with materials on the genuine risk of the procedure, often expressed in percentage terms, compared to their potential medical risks if they have no procedure at all. Because these brochures are irrelevant to the standard conception of informed consent, doctors performing abortions have to provide genuine informed consent information to women contemplating these procedures in addition to the state-mandated brochures. Labeling these brochures a part of the “informed consent” process does not change their status as state-required propaganda.

These brochures are created for the purpose of using irrelevant and emotional appeals to cause women to “choose” their natural destiny as mother. The popular press is full of stories about the pressures on young women to become pregnant and have children. These discussions revolve around “when” rather than “if.”108 After conducting a national survey of twelve hundred American women of reproductive age who did not bear children, in 2012 researchers concluded: “Rather than assume that women without children are missing something, society should benefit from valuing a variety of paths for adult women to have satisfying lives.”109 Yet authors such as Ellen Walker find it necessary to write entire books questioning how women can possibly feel “complete” if they do not raise children.110

Thus, the appropriate way of understanding these state-mandated “woman’s right to know” brochures is that they are just one part of the enormous societal pressure on women to fulfill their purported natural and appropriate destiny by giving birth to a child. By calling the fetus “an unborn child” and sometimes directly calling the pregnant woman a “mother,” the state is being clear that the only appropriate ethical decision is for a woman to fulfill her destiny by continuing with her pregnancy to term. Women who terminate their pregnancies are demons.

Can one imagine the outcry if a state decided to replace the medical illustrations of super-sized fetuses on the cover of these brochures with photos of women writhing in pain during childbirth? Or a photo of a woman happily leaving an abortion facility after terminating a pregnancy? Such images are unthinkable because these brochures are really about the state’s right to coerce women, not about a woman acquiring balanced and helpful medical information about the medical risks of abortion versus childbirth.

A PATH FORWARD?

Rather than serving as a tool of coercion in women’s lives, is it possible for the informed consent process to become a way to provide accurate rather than stereotypical information about pregnancy and abortion, even in conservative states? A recently enacted Ohio statute provides a promising example of informed consent but also shows how the political right can callously undermine such progress.

One challenge for women who receive a prenatal diagnosis of Down syndrome is that they may have stereotypical understandings of what it means to raise a child with that condition. For example, Heather Sachs testified before the Senate Finance Committee in Maryland that she only received a pamphlet entitled So You’ve Had a Mongoloid: Now What?, when she gave birth to her daughter with Down syndrome. She worked in coalition with others to require physicians and health-care providers to deliver accurate, up-to-date information to women who have received a prenatal diagnosis of Down syndrome.111 As part of this effort, the National Down Syndrome Society, a coalition of individuals and organizations, has drafted what it describes as “pro-information” statutes to help improve the lives of children born with Down syndrome.112 This accurate information “covers all pregnancy options, including termination, as was required by participating medical groups and understood by the Down syndrome groups.”113 Although the pro-information movement has only had legislative success in a handful of states, many interested individuals have tried to counter negative stereotypes about being the parent of a child with Down syndrome in all states by posting positive images and stories on social media.

In 2014, Ohio was one of the states to pass such a pro-information statute.114 But then, in 2017, Ohio took steps to stop this pro-information movement in its tracks. Ohio Senate Bill 164115 made it a felony of the fourth degree for a physician to induce an abortion in a pregnant woman who has had a prenatal diagnosis of Down syndrome. David Perry, the father of a child with Down syndrome who opposed Ohio’s law, has explained the implications of the Ohio Down syndrome bill for this national pro-information movement:

This coalition cannot survive when states like Ohio use Down syndrome as a weapon against reproductive rights. If legislatures make it criminal even to speak about decisions and motivations, how can we urge doctors to help women navigate life as a parent of a child with a genetic condition? If women and doctors have to avoid the conversation for fear of criminal liability, fear and myth will win over information.116

This example of the state not living up to its agreement with respect to pregnant women is not surprising, because it reflects how readily states are willing to latch onto a negative and coercive message when the opportunity presents itself. The COVID-19 pandemic, for example, gave states the opportunity to characterize pregnant women as selfish users of unnecessary medical services to argue that all abortions should be prohibited. On March 23, 2020, during the COVID-19 pandemic, Texas banned abortions, characterizing them as “nonessential” medical services. Three days later, Ohio joined the ranks by prohibiting all procedural abortions. By March 27, 2020, Iowa, Alabama, and Oklahoma had taken advantage of the COVID crisis to prohibit all abortion care. Many of these bans have been overturned by the courts, although the situation in Texas has been akin to a game of ping-pong, with access being restricted and then restored. Due to these restrictions, Planned Parenthood reports that clinics in neighboring states have reported a sevenfold increase in patients as Texas women travel across state lines during the pandemic.117

The public insult campaign is always lurking in the background, even when the pro-choice community thinks it has attained a workable compromise or even basic access to a constitutional right. Compromises are inherently fragile in an era of vociferous public insults. The dead weight of public insults is also sitting on access to abortion, making it hard for women to fully access that constitutional right.


7 Anita Hill and the #MeToo Movement



In the popular HBO series Mad Men, advertising executive Don Draper and his male colleagues engage in casual and rampant exploitation and sexual harassment of the women in their mid-twentieth-century fictional workplace. As Stephanie Coontz reported in 2010 during the show’s final season: “Every historian I know loves the show; it is, quite simply, one of the most historically accurate television series ever produced.”1 Yet many women reported to her that they could not watch Mad Men because of the way it unflinchingly portrayed the sexism of an era that they, too, had lived through. They did not need to watch Mad Men to be aware of the sexist and deeply demeaning nature of the workplace.

Nonetheless, feminists have used the media to encourage public recognition of sexual harassment and the need for effective redress to be available. In fact, Coontz praises Mad Men for perceptively portraying the plight of women enduring sexual harassment. Using the media to change public perceptions is a complicated endeavor, but in this chapter I try to look at the arguable gains that have been made since Anita Hill’s graphic testimony and the rise of the #MeToo movement. Is there reason to think that this sort of publicity has been an effective counter to the traditional sexual harassment playbook, so well depicted in Mad Men?

THE LAW OF SEXUAL HARASSMENT

In theory, the law of sexual harassment should be a promising area to pursue the thesis of this book: that there needs to be recourse against public insults in order to achieve equality for subjugated groups in society, such as women. Catharine MacKinnon’s work played a central role in the development of this cause of action;2 her scholarship has focused on creating systemic remedies for women to help them overcome their subordination in society.

MacKinnon saw the experience of sexual harassment as a key component of women’s subjugation in society;3 thus, an effective remedy against sexual harassment should have a positive impact on women as a group. Writing in 1979, before the courts had accepted sexual harassment as a viable legal theory under Title VII, she argued:

Legal recognition that sexual harassment is sex discrimination in employment would help women break the bond between material survival and sexual exploitation. It would support and legitimize women’s economic equality and sexual self-determination at a point at which the two are linked.4

In other words, she saw a sexual harassment legal theory as crucial to remedying women’s history of economic inequality. It would not simply provide a remedy to one woman at a time but would also structurally change the workplace so that women could attain greater social equality. Women could begin to enter a workplace free of sexual harassment and stop being valued “according to men’s perceptions of their potential to be sexually harassed.”5 MacKinnon predicted that a vibrant sexual harassment remedy under Title VII could help remedy the horizontal and vertical discrimination that women face at the workplace.

MacKinnon’s theoretical goal was transformative. She hoped Title VII could become a more effective remedy to transform the workplace into a sphere that was more equitable for women.

Given the strength of the power elite, putting this theory into practice, not surprisingly, has not been so simple. While women can bring causes of action under Title VII for sexual harassment, the developing case law has made it very difficult for them to prevail. The women who do succeed seem to reflect a narrow category: white women who are perceived to be heterosexual and have faced flagrant, persistent sexual insults and nonconsensual physical touching. Given the enduring power of race, male, and class privilege, it is not surprising that the legal system is reluctant to hold powerful men liable for sexually harassing behavior unless that behavior seems truly exceptional and violates our norms of protecting “fragile” women from harm, such as when there is a combination of flagrantly sexualized comments and nonconsensual touching. Further, the reported cases show the economic ability of wealthy men to resist even these flagrant claims of sexual harassment. Legal technicalities often delay justice for more than a decade until a plaintiff finally prevails. Sadly, legal redress has fallen far short of gaining women workplaces free of harassment. Studies estimate “that anywhere from almost a quarter to more than eight in ten women” experience sexual harassment at work during their lifetime.6

This case law, of course, also exists in the shadow of what has happened to women who have brought sexual harassment claims against prominent men. From Anita Hill to Christine Blasey Ford to the dozens of women who have accused Donald Trump of sexual misconduct,7 the message is clear. Powerful men will fight back and double down. Do not expect there to be consequences for the men, even if the public believes your allegations. While the #MeToo movement may be urging women to speak publicly about their experiences of rape and harassment, it is not yet clear that there are systemic consequences from this activism. This chapter helps us better understand what positive impact may have resulted from the efforts of Anita Hill and the #MeToo movement to publicize and criticize sexual harassment. Obviously the legal system will not cure the problem of sexual harassment. Political change through movements like the #MeToo movement is likely to be more transformative. But there is the possibility that the legal system may be ready to branch out and not just protect women from a Victorian sense of their place in society. It may be ready to serve as a tool for women to fight back.

THE SEXUAL HARASSMENT PLAYBOOK

The pages of the Supreme Court Reporter can give us a glimpse into how the untrammeled sexual harassment portrayed in Mad Men endured in the 1980s and beyond.

The Supreme Court decided its first sexual harassment case in 1986, with Catharine MacKinnon serving as cocounsel. The plaintiff was Mechelle Vinson. Her case was a classic example of someone being victimized with little power to fight back. As a child, she was abused by her father; she married a man at age fifteen to escape that abuse.8 She also managed to leave her abusive husband at age nineteen and began to work at a bank in Washington, D.C., as a teller. Unfortunately, as a young, impoverished, Black woman, she soon found herself a victim of abuse again. This time, the perpetrator was her boss, Sidney Taylor. Although the abuse began in 1974, Vinson was not able to obtain relief at the US Supreme Court until 1986.9 Nonetheless, her case was pathbreaking, even if it did little to remedy the abuse in her own life.

The facts of her case are important because they reflect the way the public insult playbook can help a man maintain his power and authority in the workplace over a low-level, Black woman. When Vinson started work, Taylor allegedly told her: “If you don’t sleep with me, I’ll destroy you.” Fearful of losing her job, Vinson submitted; she “estimated that over the next several years she had intercourse with him some 40 or 50 times.”10 Her lawyer described her case as an “allegation of sexual slavery.”11

But Taylor was not satisfied with having intercourse with Vinson; he also chose to publicly humiliate her in order to maintain his power and authority. He “fondled her in front of other employees, followed her into the women’s restroom when she went there alone, exposed himself to her, and even forcibly raped her on several occasions.”12 When he asked her to engage in demeaning work, he would allegedly say to her: “You’re an animal, you’re nothing, and I’m going to show you you’re nothing.”13

Taylor also allegedly touched and fondled other female employees and made them look at pornography with him to “relax” them.14 The district court judge did not allow Vinson to enter evidence of how Taylor treated other female employees, because he did not see how Taylor’s treatment of other women at the workplace was relevant to the question of whether Vinson, herself, was harassed. The court insisted on treating sexual harassment as a “one-off” event rather than a power regime in which Taylor selected Vinson for harassment as part of his sex-based control of the workplace. It was part and parcel of his treatment of women rather than an exceptional circumstance. By flaunting his power at the workplace, Taylor was intimidating Vinson so that she would not try to report his egregious behavior.

The district court judge had no understanding of the power dynamics of sexual harassment in the workplace. He refused to allow Vinson to introduce evidence about treatment of other women and then ruled against her because she had not reported Taylor’s egregious behavior to management. He did not even consider the strong evidence of how Taylor exerted his authority at the workplace in a way that was designed to intimidate Vinson from complaining. Instead, the district court judge allowed Taylor to introduce evidence of Vinson’s so-called provocative clothing. In rebuking Vinson for not filing a formal complaint at the workplace, the judge also suggested that Vinson “asked for it” by wearing provocative clothing. The judge concluded that her participation in the “relationship” was “voluntary” and had nothing to do with her employment opportunities. He found that she “was not the victim of sexual harassment and was not the victim of sexual discrimination” while employed at the bank.15 He “wouldn’t even give the impoverished plaintiff a pro bono transcript, ruling that the case didn’t involve any important issues.”16

In 1980, when the district court judge ruled on Vinson’s case, a man like Taylor could expect to engage in that kind of behavior with impunity. He could openly touch and fondle subordinate female employees, threaten them with adverse consequences if they did not submit to his sexual demands, and not be concerned about legal liability. His threat that he would “destroy” Vinson if she sought to complain was credible. Anita Hill did not testify about Clarence Thomas until 1991. Title VII was amended in 1991 to permit compensatory damages for emotional harm. Until that amendment was put in place, women who faced a hostile workplace, but did not quit, could not obtain any financial relief from the courts if they did not face some kind of wage discrimination. And in 1980 the Supreme Court had not yet ruled that sexual harassment claims were even cognizable under Title VII. Vinson had every reason to believe that submitting to Taylor’s sexual advances and tolerating an abusive work environment were a necessary predicate to maintaining employment and supporting herself financially. Her lived reality supported MacKinnon’s description of how sexual harassment was effective at the workplace to maintain women’s gender-based inequality. Until the Supreme Court recognized sexual harassment as a cause of action, judges were implicit in helping to preserve this inequality by rejecting the legitimacy of a claim of sexual harassment.

Nonetheless, Vinson did ultimately achieve a successful outcome at the US Supreme Court. The Court broadly recognized that there are two types of sexual harassment claims: quid pro quo claims and hostile work environment claims. A quid pro quo claim is made when a supervisor directly conditions the grant or denial of favorable treatment at the workplace on acceptance of his or her sexual demands. A hostile work environment claim is made when an individual’s conduct at the workplace has the effect of creating an intimidating, hostile, or offensive working environment. In a later case, the Supreme Court clarified that the distinction is between explicit alterations in the terms of conditions of employment and “constructive” alterations due to the creation of a hostile work environment.17 The court emphasized in both Vinson and later cases that a plaintiff must demonstrate that the hostile conditions are “severe or pervasive” to succeed under that legal theory.

In light of these rules, one might have expected Vinson to proceed on a quid pro quo legal theory. After all, she testified that she perceived her continued employment to be dependent on her having intercourse with her immediate supervisor. But how would she prove that? Taylor would deny the threat. Because she did go along with his demands, she could not prove whether the threat was genuine. A hostile work environment, by contrast, was easier to establish because of the ways that Vinson flaunted his harassment. He engaged in blatantly humiliating treatment of all the women at the workplace and publicly displayed his humiliating treatment of Vinson. He was using the public insult playbook effectively to intimidate the women at the workplace. A hostile work environment theory therefore seemed to be the appropriate litigation strategy.

When Vinson had prevailed in the court of appeals, the court saw no reason to create different rules for liability in quid pro quo and hostile work environment cases. Both causes of action, in the opinion of the court of appeals, could proceed without special notice to the employer. But in an opinion authored by Justice Rehnquist, the Supreme Court disagreed. While four members of the Supreme Court were willing to agree with the court of appeals on the liability issue, Justice O’Connor provided the swing vote to side with Rehnquist, creating different liability rules for quid pro quo and hostile work environment claims.18 Liability existed when a plaintiff could establish evidence of a quid pro quo even if she had not put her employer on notice of the inappropriate behavior by a supervisor. In hostile work environment cases, however, the Court concluded that an employee had to demonstrate that she had put the employer on notice, or that such efforts would be futile. An employer was not expected to simply know the conditions of its own hostile workplace unless the employee had brought it to the employer’s attention by filing a complaint, or the plaintiff had to show that such an action would have been futile.

What did those rules mean for Vinson? The employer argued that Vinson’s failure to use its established grievance procedures or otherwise put it on notice of Taylor’s wrongdoing insulated it from liability, even though Taylor was her supervisor. The Supreme Court refused to accept that argument.19 In this case, the employer’s grievance procedure did not specifically mention sexual harassment and would have required Vinson to complain to her immediate supervisor, Taylor. The evidence therefore suggested that the employer’s grievance procedure was not “calculated to encourage victims of harassment to come forward.”20 The case might have met the futility exception for complaining about sexual harassment. We’ll never know how the hostile district court judge would have ruled on remand under this rule; the case was settled.

Although Vinson’s settlement with the bank is not a matter of public record, it is known that she was blacklisted in the banking industry and never acquired another bank job after filing this lawsuit.21 Although Title VII protects against workplace retaliation, that kind of blacklisting does not come within the statute’s protection.22 Thus, then and now, it takes tremendous courage for employees to file public complaints against their employers. Even if they “win,” their victory could be pyrrhic.

What did this ruling mean for other women in the future? Did they have an adequate remedy when they were the victims of the public insult playbook: an openly hostile workplace, in which women were subjected to sexually demeaning conduct and remarks? Vinson has been praised for her courage in bringing her claim forward and for the apparent success she attained in having the Supreme Court recognize sexual harassment as a legal theory under Title VII. Taylor thought that he was entitled, as a man, to treat women in a sexually demeaning way. When MacKinnon first posited this legal theory in the late 1970s, she was ridiculed as a legal charlatan. After she helped obtain relief for Vinson at the Supreme Court, there must have been some gasps of alarm by men in the workplace. Business as usual had clearly changed. Men could not expect to openly harass women in the workplace and get away with it.

But then there are men such as Roger Ailes and Harvey Weinstein. Did they not get the memo saying that overtly sexually harassing women was now illegal?

In a thoughtful op-ed, Linda Hirshman argues that they did get the memo, but they were told that they would not face legal liability for creating a hostile work environment if their company created an apparently effective complaint procedure. Hirshman argues that the result of the Vinson decision was that employers “drew on virtuous-sounding policies and started training programs no one would attend, or which would be the butt of endless workplace humor and resentment . . . ‘well-trained people in human resources under[stood] their job as being to protect the company and its powerful executives no matter what.’ ”23 At Harvey Weinstein’s company, for example, any complaints regarding sexual harassment would be funneled back to Harvey Weinstein. In an exposé, Ronan Farrow reported that one of Weinstein’s accusers said:

Weinstein would be informed of anything she told them, a practice not uncommon in businesses the size of the Weinstein Company. Several former Weinstein employees told [Farrow] that the company’s human-resources department was utterly ineffective; one female executive described it as “a place where you went to when you didn’t want anything to get done. That was common knowledge across the board. Because everything funneled back to Harvey.” She described the department’s typical response to allegations of misconduct as “This is his company. If you don’t like it, you can leave.”24

Of course, Harvey Weinstein got caught and was eventually sentenced to prison for rape. The public insult playbook ultimately failed him. Nonetheless, but for the intensive efforts of Jodi Kantor, Megan Twohey, and Ronan Farrow to report Weinstein’s decades of harassment and sexual assault, he would likely have been able to continue his degradation of women unfettered. Given the immense power of men like Weinstein and Ailes, has the testimony of Anita Hill and the work of the #MeToo movement substantially helped women come forward and seek redress for sexual harassment at the workplace? That is the next question that I consider.

#METOO PUSHES FORWARD

Anita Hill is a household name because of her graphic testimony before the Senate Judiciary Committee in 1991 about the ways in which Supreme Court nominee Clarence Thomas had sexually harassed her for years when she worked for the Equal Employment Opportunity Commission (EEOC). Hill testified that Thomas “repeatedly asked her to go out with him in a social capacity and would not take no for an answer. She said he would talk about sex in vivid detail, describing pornography he had seen involving women with large breasts, women having sex with animals, group sex and rape scenes.”25 He would describe his own “sexual prowess” and “once mentioned a pornographic film whose star was called ‘Long Dong Silver,’ which turned into an infamous name in American political lore.”26

Her testimony did not derail Thomas’s nomination to the Supreme Court, in part because the politically powerful used the public insult playbook to smear Hill and any senator who would oppose Thomas’s nomination. Thomas famously described the Senate hearing as a “high-tech lynching for uppity Blacks who in any way deign to think for themselves, to do for themselves, to have different ideas.”27 As a Black man, Thomas was an unusual person to take advantage of the public insult playbook, but he had support from important figures like Senator Orrin Hatch, who urged Thomas to explain how the accusations played into racist stereotypes about Black men. The all-male, all-white Senate Judiciary Committee reacted skeptically to Hill’s testimony, with chairman Senator Joe Biden questioning her on the specific locations of her harassment allegations and asking her to specifically repeat an allegation about Thomas placing pubic hair in a Coke can. Senator Hatch followed up on Biden’s questioning by reading an excerpt from The Exorcist, which contained the phrase “an alien pubic hair floating around in my gin,”28 to suggest that Hill had contrived her testimony from that book. Senator Alan Simpson later suggested that Hill was able to pass a lie detector test because she was delusional. With such vivid attacks against Hill and her supporters, it is no surprise that most Americans thought she had committed perjury during her graphic testimony.29

Nonetheless, Hill’s testimony did generate a broader understanding of the nature of sexual harassment and the lack of legal relief available to employees whose continued employment is not explicitly predicated on submitting to sexual advances. Access to the public airways by an articulate victim of sexual harassment did influence some people’s opinions, even if it was not a majority of Americans. Her testimony provided a hint of how one might respond to the public insult playbook. In response to Hill’s testimony, Congress enacted a provision in the Civil Rights Act of 1991 that allowed Title VII plaintiffs to recover for emotional distress and punitive damages, while also imposing caps on such relief. Today, someone who experiences sexual harassment as a condition of work can seek up to $300,000 in compensatory and punitive damages under federal law.

Hill’s testimony did not end sexual harassment at the workplace or even cause most people to believe her account of her own experience with it. Hill reported that “a lot of people came to me after the hearing and said, ‘People aren’t going to come forward now,’ and some people blamed me for it.”30 Nonetheless, complaints to the EEOC increased by 73 percent in the year after Hill testified, working women’s groups like 9 to 5 reported a dramatic increase in phone calls about sexual harassment, and a record number of women ran for Congress.31

More than two decades passed, while activists like Tarana Burke (the actual founder of the original MeToo movement) tried to help victims of harassment and sexual assault. Then the dam broke when, on October 5, 2017, Jodi Kantor and Megan Twohey published an article in the New York Times detailing three decades of alleged sexual harassment by Hollywood producer Harvey Weinstein, with at least eight financial settlements paid to women.32 On October 10, 2017, Ronan Farrow published a New Yorker exposé in which he reported that thirteen women had told him that Weinstein sexually harassed or assaulted them.33 On March 11, 2020, a jury found Weinstein guilty of rape and sexual assault, and a judge sentenced him to twenty-three years in prison.34

The Weinstein exposé is given credit for spurring the modern #MeToo movement. After actress Alyssa Milano posted on Twitter on October 15, 2017: “If you’ve been sexually harassed or assaulted write ‘me too’ as a reply to this tweet,” nearly a million people tweeted #MeToo in forty-eight hours.35 Building on the 2006 work of Tarana Burke, who used the term to help women and girls who were disproportionately African American get support to survive sexual violence,36 the contemporary #MeToo movement has used the hashtag to bring attention to the pervasiveness of sexual harassment and assault and, in some cases, to hold powerful men (typically white) accountable for their behavior. While Burke primarily engaged in direct action work in her Brooklyn community, the #MeToo movement tried to galvanize the internet as a forum to publicize the prevalence of sexual harassment, assault, and violence against women (and, later, some men).

In the framework of this book, we can understand the #MeToo movement as revealing that the men who harassed and assaulted women felt free to engage in their campaign of harassment and assault because of their protected status as part of the power elite. In a 2018 article, the New York Times credited the #MeToo movement with bringing down 201 powerful men, such as producer Harvey Weinstein and television host Charlie Rose; nearly half of them were replaced by women.37 Noting this transformation in many workplaces, Joan Williams commented: “We’ve never seen something like this before. Women have always been seen as risky, because they might do something like have a baby. But men are now being seen as more risky hires.”38

Not all victims of sexual harassment have brought high-profile cases or even been victimized by people who would receive news attention. Low-income workers in difficult work situations are rarely the face of the #MeToo movement, even though Tarana Burke initially founded the movement in 2006 to particularly give voice and assistance to Black women and girls who were survivors of sexual violence.39 Not surprisingly, Burke, an African American civil rights activist from Brooklyn, received little public attention when she started an activist organization called “Me Too.”40 And at first she insisted that she had no interest in joining the recent social media campaign instigated by predominantly white female actresses. When approached by white actress Michelle Williams to attend the Golden Globes, she said: “Why? I’m trying very hard not to be the Black woman who is trotted out when you all need to validate your work.”41 But she eventually concluded that working with Williams and the other actresses could help create more resources for victims of sexual harassment and sexual assault as well as provide publicity for understanding the scope of the problem. She also understood how access to privilege can help produce positive change. She said: “Inherently, having privilege isn’t bad . . . but it’s how you use it, and you have to use it in service of other people. . . . Now that I have it, I’m trying to use it responsibly.”42

Related to this book’s thesis, Burke understood how difficult it was for her, as a working-class Black woman in the Bronx, to broaden social understanding of the scope of the problem of sexual harassment and sexual assault. She jokingly remarked at the end of her interview: “But if it [the #MeToo movement] hadn’t come along I would be right here, with my fucking Me Too shirt on, doing workshops and going to rape crisis centers. . . . The work is the work.”43 The challenge, of course, is for this kind of collaboration between a Black, working-class, grassroots organizer and privileged, predominantly white female celebrities to have a broad impact on society. Was Burke just used to validate the work of white women, or did the #MeToo movement achieve positive results for a broad cross-section of women?

There is considerable evidence that women of color disproportionately face sexual harassment, although the media only started highlighting this problem when white female celebrities began publicizing their experiences with it. Tanya Kateri Hernández has documented that many of the early precedent-setting sexual harassment cases were brought by African American women.44 In addition to Vinson, discussed in the previous section, major cases were brought by Paulette Barnes, Diane Williams, Pamela Price, and Willie Ruth Hawkins.

Hernández does an outstanding job detailing the challenges that Vinson faced in suing the bank. The case settled sixteen years after the harassment began and thirteen years after she filed suit. While she was trying to resolve her case, her alleged harasser, Sidney Taylor, was convicted of seventeen counts of embezzling from the bank. In that extraordinary context, one can imagine the bank had an incentive to settle, since his testimony could be undermined by his criminal convictions involving dishonesty.

Hernández seeks to understand why women of color may disproportionately be victims of sexual harassment. She suggests that, like Vinson, they may be in a precarious economic position that makes it difficult for them to jeopardize their jobs by coming forward with complaints. Furthermore, Hernández argues that when these women do come forward, they are subjected to stereotypical presumptions about them as African American women. Over strenuous objections from her attorney, Vinson, for example, was subjected to stereotypes of lasciviousness, with comments about her sexually revealing clothing and open talk about her sexuality. “The defenses are she deserved it because she asked for it; we know she asked for it; because she is a temptress, a seductress, a lascivious woman.”45 Often the court does not mention the race of the plaintiff, so a reader of the court opinions cannot directly see the racialized subtext. In this and the preceding chapter, I have tried to identify the race or national origin of the plaintiff and have not always been able to do so, even though some of the cases contain direct racialized comments.

Hernández’s work highlights the importance of conceptualizing sexual harassment broadly to include all aspects of demeaning conduct. Studies have shown that Black women are criticized at the workplace for being overly sexual or offensive when they wear innocuous clothing like a red dress, tan slacks with a button-down blouse, or sandals.46 Their low status renders them especially subject to such negative characterizations of their innocuous conduct. They may be treated adversely because of their dress or appearance without even being subjected to sexualized comments or unwelcome touching.

Deborah Brake has argued that we should give the #MeToo movement credit for forcing “people far and wide to take notice of, and try to understand and empathize with, survivors of sexual harassment and abuse. They have deepened our cultural understanding of the injuries of sexual misconduct, with the potential to generate social change to make these harms less common, particularly for younger generations.”47 Nonetheless, Brake has also argued that the law of sexual harassment can never be sufficiently protective of women at the workplace until the legal protections from coworker retaliation are strengthened. She emphasizes that the “too” part of the “me too” movement highlights that sexual harassment is rarely an isolated incident at the workplace. The same people, typically men, harass many people, typically women, at the workplace. It is onerous and challenging to contest workplace sexual harassment. Thus, the women who come forward might seem to others to be isolated victims of harassment or, worse, fabricators of their mistreatment. Because every step toward needed change almost always engenders the dead weight of backlash, it is crucial that those who speak out about sexual harassment have some protections from retaliation. “One 2003 study found that 75 % of employees who spoke out against workplace mistreatment faced some form of retaliation.”48 When Ronan Farrow conducted interviews for his exposé on Harvey Weinstein, he reported that “virtually all of the people [he] spoke with told [him] that they were frightened of retaliation.”49 Brake urges courts to provide stronger protections “from the daggers and darts of coworker hostility.”50 The continued vitality of the public insult playbook makes it even more important for workers to have strong anti-retaliation protection, given their vulnerability to punitive attacks from the public insult playbook.

While Brake is correct that a movement against workplace sexual harassment can only be successful if the complaining parties and their allies have protection against retaliation at the workplace, it is also true that the scope of what is understood to be sexual harassment has to be broadened to provide adequate relief for those who are subjected to it. We need to understand sexual harassment as not necessarily or exclusively about sexually explicit speech at the workplace. We should understand it as part of the demeaning way that women are systematically treated at the workplace, which perpetuates their subordination in society. As I argued earlier in this chapter, courts have often narrowly understood sexual harassment to consist of explicit sexual epithets or unwanted physical touching. But comments hurled at women at the workplace can be demeaning without being explicitly sexual and without being accompanied by an unwanted physical touch.

A simple example may resonate with readers who work in an office setting where meetings are commonplace. While it is true that a woman may be sexually harassed at the workplace through unwanted comments about her appearance and even sexual slurs that are directed at her, women can also be demeaned at the workplace by having their views consistently overlooked or credited to someone else. In 2015, Sheryl Sandberg and Adam Grant coauthored a New York Times op-ed in which they commented on the problem they described as “Speaking While Female.”51 “When a woman speaks in a professional setting, she walks a tightrope. Either she’s barely heard, or she’s judged as too aggressive. When a man says virtually the same thing, heads nod in appreciation for his fine idea. As a result, women often decide that saying less is more.” The authors call this the “speaking-up double bind.”

Historically, men have been able to speak explicitly at the workplace in ways that demean women. That might include sexualized comments about their appearance. But it also might simply include interrupting them in a way that silences their voices at work. While men control the public airways at the workplace, women are shunted to the silent corner. The public insult playbook at the workplace needs to be understood as part of the larger problem of women playing a subordinate role in the workplace. Only men’s voices have been historically valued. And if a woman happens to have what appears to be a good idea, a man will interrupt and take credit for the idea. These are some of the many ways that women are demeaned at the workplace. Sexualized comments are just one of many ways that men enact that demeaning treatment of women.

In this chapter, I seek to offer a ray of hope from some courts that have been willing to conceptualize sexual harassment more broadly: by not necessarily requiring an explicit sexual epithet or unwanted physical touching. MacKinnon, who played a significant role in the development of sexual harassment doctrine, has said that the #MeToo movement “has been successful in getting those in power to take sexual harassment claims seriously by believing women and no longer ‘devaluing . . . accusers.’ ”52 While MacKinnon may be correct that the #MeToo movement has improved women’s credibility when they bring forward claims of sexual harassment, we would expect that the increased willingness to take sexual harassment claims seriously would also extend to the courts. This chapter documents some movement in that direction. Although the #MeToo movement, itself, cannot be given direct credit for this expansion of the courts’ understanding of sexual harassment, it is likely one explanatory factor among many. As summarized by Jean Sternlight, social movement theorists generally agree that “lawyers and judges both influence and are influenced by ‘popular mobilizations’ . . . [and that] judges, even more than legislators, can see close-up how people and entities are impacted by various legal interpretations.”53 While it may be too early to document the effect of the #MeToo explosion in 2017, it would be surprising if that social movement has had no impact on judges and juries who have heard allegations of sexual harassment and assault. Further, it is likely that the publicity about claims of sexual harassment would embolden more employees to file complaints; preliminary evidence suggests that effect has occurred.54

POST-#METOO CASES

Is there evidence that some women are prevailing in a post-#MeToo era who previously might not have come forward or may have stood little chance of prevailing? And are these women who have access to privileged resources, or are they sometimes women who come from less privileged backgrounds?

Jamillah Bowman Williams and her coauthors have tried to assess the impact of the #MeToo movement. While recognizing that the social media campaign may have been mostly limited to supporting “slacktivists” who participate in a social movement merely by liking or sharing posts, they seek to use empirical evidence to demonstrate that the #MeToo movement has led to positive social change.55 They posit several encouraging results from the #MeToo movement: (1) legal terms often accompany the use of the #MeToo hashtag, suggesting concern for understanding and changing the current legal landscape; and (2) there has been an increase in social-political and legal change, such as strikes and protests, the Time’s Up Legal Defense Fund, additional EEOC sexual harassment charges, new state and federal legislation, more use of tort law as a remedy, and a series of public accusations against government officials. They therefore conclude that “#MeToo is changing our society’s collective understanding of sexual harassment and assault and reducing our collective tolerance for it.”56

While Williams and her coauthors seek to use empirical sources to measure the impact of the #MeToo movement, I decided to try to find some reported legal cases that may have been positively impacted by the #MeToo movement, such as when the court makes reference to the movement. In reading the successful litigation stories that follow, we should also ask ourselves if the positive legal developments have been limited to privileged white women or have reached a broader cross-section of society. As was true when Hernández wrote her account of the Vinson case, the race of the plaintiff is rarely mentioned, although many of the cases do involve women who worked in occupations that are nontraditional for women and were in low-status positions at the workplace. It took tremendous perseverance for them to obtain relief. Nonetheless, they prevailed, and their victories could bode well for future claims or, more importantly, continued changes at the workplace.

Inés Maria Jelú Iravedra (October 15, 2018)

Inés Maria Jelú Iravedra’s allegations of sexual harassment fit well into the pattern of elite men who take advantage of their status to harass less powerful women. Jelú Iravedra alleged that she was sexually harassed by Héctor O’Neill-Rosa when she worked for the municipality of Guaynabo, Puerto Rico, as an attorney in the legal division.57 O’Neill-Rosa was not an employee of the municipality but managed the mayoral campaign of his father, Héctor O’Neill García, who was mayor of the municipality. Although not employed by the municipality, he had a municipal employee identification card that gave him access to its working area, which he frequently visited in the months prior to the general elections. Jelú Iravedra finally felt comfortable filing a complaint when O’Neill García was traveling and not acting as mayor of the municipality. O’Neill-Rosa’s former wife and the mother of his five children, who also worked for the municipality, was the person who ultimately received the complaint of discrimination. Following Jelú Iravedra’s complaint of sexual harassment, she received unsatisfactory employment evaluations and resigned. In her resignation letter, she said that the sexual harassment forced her to leave her job “for psychiatric illness.”58

Jelú Iravedra alleged that the sexual harassment occurred inside her office, so no one could have observed it. O’Neill-Rosa responded to her allegations by saying they had had a consensual “sporadic romantic tryst” for about three years, although he admitted they never publicly disclosed their relationship.59 Jelú Iravedra emphatically denied having had a consensual romantic relationship with O’Neill-Rosa. Taking a page from the public insult playbook, the municipality sought summary judgment, arguing that it “is simply so incredible and contradicted by the record that no reasonable jury could believe [her allegations].”60

On October 15, 2018, Judge Aida M. Delgado-Colón ruled in favor of Jelú Iravedra, finding that her allegations of sexual harassment were sufficient to get the case to a jury. This decision was important, because it is well known that plaintiffs often lose sexual harassment cases on summary judgment motions, thereby precluding presentation to a jury.61

Obtaining a jury trial was a huge victory for Jelú Iravedra. On November 4, 2019, the jury awarded her $1,011,593.24 in compensatory damages for her mental anguish. In total, the judge awarded her $300,000 in compensatory damages under Title VII (the limit specified by the 1991 Civil Rights Act) and $1,423,186.48 in compensatory damages under Puerto Rican law.62 That judgment did not include costs, interests, and attorneys’ fees.

The municipality’s attempt to use the public insult playbook did not work in Judge Delgado-Colón’s courtroom. Although Jelú Iravedra had less power than the mayor and his family, she did have a law license, which probably helped her navigate a difficult situation involving both sexual harassment and retaliation. As predicted by Professor Brake, she needed protection from both the act of sexual harassment and retaliation in order to prevail. There is no way to know how the #MeToo movement may have impacted the judge, but it is possible that it made her more willing to believe the allegations and send the case to the jury, given the timing of the case in relation to the #MeToo movement. And it probably didn’t hurt that the judge, herself, was a woman who may have empathized with the plaintiff or even had her own experience with sexual harassment.

Xueyan Zhou (January 7, 2019)

Xueyan Zhou’s allegations of sexual harassment in her work as a software consultant also fit the pattern of a supervisor taking advantage of a woman’s lower status.63 In this case, her status as a woman who was born in China and was of Chinese ancestry also made her more vulnerable to harassment and retaliation. Like Jelú Iravedra’s case, hers needed to survive a motion for summary judgment to go forward. After her sexual harassment and retaliation claims survived the summary judgment motion, the case settled on the eve of a jury trial.64 Although the terms of the settlement are confidential, one would expect that Zhou obtained some relief.

Zhou’s case reflects some increased sensitivity on the part of a judge to the nature of sexual harassment, allowing her case to survive a summary judgment motion. But the case also reflects what can be a narrow understanding of sexual harassment, separating racialized and nonsexually explicit elements from an understanding of how it occurs. Zhou’s case presented multiple theories of conduct in violation of Title VII: discrimination based on sex, race, and national origin; sexual harassment; and a retaliatory discharge. The district court judge treated each theory as an independent, separate claim and did not seek to understand how they may have all been connected to account for Zhou’s treatment at the workplace.

Zhou alleged that she faced hostility from her supervisor Steve Herold as soon as she was assigned to his team. He threatened to put her on a layoff list before he had even worked with her. When she reported this conversation to Herold’s boss, Lester Lynd, he took no helpful action but did relay the conversation to Herold. Thus, she allegedly learned early in her career that complaining about inappropriate conduct is not likely to be helpful.

After the layoff comment, and with Herold aware that supervisor Lynd would not prevent him from making those kinds of threats to Zhou, he began to engage in a sequence of behaviors over the next three to four years that Zhou interpreted as sexual overtures. Although Zhou and Herold were both married, he frequently told her that he was “free” and a “bachelor” when his wife was out of town.65 Twice, he mentioned that he had had an affair with an employee and graphically explained how the female employee supposedly seduced him by sitting next to him in his office and touching her leg against his. He displayed photos to Zhou of his daughter breastfeeding with her chest exposed and of his wife delivering a child. He also visited her home when he apparently knew her husband was out of town, bringing her a casserole and insisting on staying for dinner until Zhou invited her daughter to meet him.

The district court treated those incidents as the sole evidence of sexual harassment. But another incident revealed her special vulnerability as an Asian American woman. While she was being subjected to sexual harassment by Herold, someone wrote the phrase “Asian Sluts” in the men’s restroom along with the first names of Zhou and another woman who was of Chinese ancestry. Zhou complained about this graffiti, which articulated a pernicious stereotype of Asian women as highly sexualized and promiscuous. When it became clear that the company was not actively investigating who had written the graffiti, she also sought to participate in the investigation. Soon after she complained about the graffiti incident, supervisor Lynd encouraged her to seek a transfer to another department. She interpreted that request as retaliation for her complaint. Thus, she had had two experiences that suggested to her that complaints were fruitless; they were ignored or resulted in adverse job action.

But one might also ask: Why was Zhou named by the graffiti artist as an Asian slut? Zhou alleged that Herold spoke to her about his affair with another employee in an environment in which others could overhear the comments. He did not merely sexually proposition her; he let others in the workplace be aware of his sexual interest in her. In an environment in which a supervisor publicly sexualizes a female employee, it is no surprise that she would be the target of that kind of graffiti. When Zhou was fired months after complaining about the graffiti incident, the district court agreed that there was sufficient evidence of retaliation to allow that claim to go to a jury. While that decision is commendable, it would have been even better for the judge to use the graffiti incident as further evidence of the way the public insult playbook worked at that workforce. When a supervisor openly harasses an Asian American worker, it is no surprise that someone who had access to the men’s bathroom would post graphic graffiti that also sexualized that employee based on her sex and race. The graffiti was part of the sexualized workplace that Zhou was expected to endure as a condition of maintaining her job.

Further, the district court opinion only considered sexual harassment to be a narrow band of sexualized conduct. Zhou’s supervisor’s immediate assumption, when she was assigned to his unit, that she would be one of the first employees to be fired in the event of an economic downturn may have been due to her sex and race. While the district court judge did not dwell on the significance of Zhou’s Chinese ancestry to her treatment at the workplace, it appears that her English language skills may have also harmed her status at the workplace. The district court case included several quotes from Zhou that are consistent with her self-report that she was born in China and likely learned English as a second language. For example, she said: “I don’t feel safe to come work, because if we don’t find this person, today they put things on the wall, tomorrow they may physically attack me.”66 Just as Herold might have felt comfortable harassing Zhou, as a lower status employee, Zhou’s response to that harassment may have reflected her own sense of her special vulnerability as a female, Chinese immigrant. The district court judge employed seemingly objective rules, like counting how many harassing encounters occurred, to determine if Zhou was a victim of legally actionable sexual harassment under Title VII. The fact that she was “only” subjected to approximately fifteen instances of harassment over a three- to four-year period was not sufficient to constitute “pervasive” sexual harassment unless she was also subjected to an explicit sexual proposition. She squeaked by under these rules because the district court judge thought the sexual proposition was implicit. The district court judge said: “On the alleged facts, requiring an explicit proposition in order to find that Herold’s conduct was severe would ignore the reality of the alleged behavior and would make a mockery of the anti-harassment laws.”67

While the district judge is to be commended for understanding that sex is often being solicited without an explicit overture, he missed the larger context in which these actions were occurring. Maybe Herold was not actually sexually propositioning Zhou. Maybe he was just trying to make sure that she retained a demeaned status at the workplace as a Chinese American woman. The so-called objective measures do not view the harassment in the context of the plaintiff’s power (or lack of power) in the workplace. Zhou apparently entered the workplace under a race- and sex-based stereotype of incompetence and as easy prey of a supervisor determined to sexualize his female employees. He could demean and demoralize them without an explicit quid pro quo. At every opportunity, he played the public insult playbook well by keeping her in a subordinated position. He would have gotten away with it if the district court judge, Abdul K. Kallon, had not thought there was an implicit sexual proposition.

It is hard to know why Judge Kallon ruled in favor of Zhou when the defendant sought a motion for summary judgment. But, like Zhou, Judge Kallon was born outside the United States (in Sierra Leone) and immigrated to the United States, in his case when he was eleven years old. Although Judge Kallon did not describe Zhou’s sexual harassment in a racialized context, it is nonetheless possible that he understood the many ways that she was demeaned at the workplace by her supervisor on the basis of both her race and sex. Judge Kallon himself was arguably a victim of the public insult playbook. Despite having an undergraduate degree from Dartmouth College, a law degree from Penn Law School, and extensive legal experience, his nomination to the court of appeals in 2016 was opposed by his home-state senators, Richard Shelby and Jeff Sessions. Nonetheless, he continues to have a lifetime appointment as a district court judge in the northern district of Alabama. His elite status as a judge could protect him from the full implications of the public insult playbook. Zhou needed recourse to the courts to obtain some protection.

Harassment of Restaurant Workers

Three cases from different parts of the country involving blatant harassment of female restaurant workers may reflect an uptick in activism against such behavior in the restaurant industry. Unlike the plaintiffs in the previous two cases, these women did not work in professions where they would have had access to lawyers. Although none of these cases specifically mention #MeToo in the decisions, they echo themes of the #MeToo movement.

STEAK ’N SHAKE IN OHIO (AUGUST 21, 2019)

Sixteen-year-old Hannah Corbin was hired by a Steak ’N Shake in Newark, Ohio, to work as a server. From the start of her employment, Will McCann and other coworkers allegedly engaged in graphic sexual harassment. “Every day I would go in and they would make a new remark about my butt or my boobs or how thick I was. . . . They would make googly eyes . . . [and] stare at me until I got out of sight.”68 McCann allegedly “smacked her butt” several times and rubbed her neck with his hands. The harassment also took on a racialized character when they learned that Corbin (who is white) had an African American boyfriend. “Referring to the black pants which employees had to wear, they said that they were ‘black from the waist down’ and asked if this gave them a chance with Corbin.”69 All the employees involved in the harassment were white. Corbin allegedly complained about the harassment when her supervisor, Michael Simon, laughed as McCann harassed her in front of him. When Simon refused to take any action, Corbin asked for the phone number of the company’s hotline, which Simon provided to her. Corbin allegedly called the hotline but received no assistance from the company even though Steak ’N Shake had a “Youth at Work Initiative” policy for reporting harassment or discrimination.70 Frustrated by the company’s inaction, she asked to be taken off the regular work schedule and only be assigned pickup work. She alleged that she requested this schedule change because the work conditions had become intolerable.

The case went to trial, and the jury ruled in favor of Corbin, finding her account credible even though no store employees corroborated it. Steak ’N Shake did not even put McCann on the stand, presumably because they were concerned about the image he would project. Steak ’N Shake’s corporate policy is to refuse to settle its cases. Thus, it is currently appealing the jury verdict ($51,308) and award of attorney’s fees ($92,977), even though it has likely spent many times that figure defending itself in this case.

It isn’t possible to give the #MeToo movement credit for Corbin reaching out to a lawyer after she quit her job, because she quit in April 2016, a year before the #MeToo movement gained traction. But pursuing a lawsuit requires a lot of perseverance. Corbin, who was seventeen years old when she quit her job in April 2016, was twenty-one by the time the case was decided by a jury. She was deposed and testified at a trial. The jury of her peers believed her over the claims by the restaurant that Corbin never experienced harassment and never complained about any harassment. Did the #MeToo movement make the jury more willing to believe her testimony?

In order to have the case go to trial, the plaintiff had to survive a summary judgment motion. Judge James Graham, who was appointed to the bench by President Ronald Reagan in the 1980s, presided over the case. He denied the defendant’s summary judgment motion on the hostile environment and constructive discharge aspects of the case on August 21, 2019. Was eighty-year-old Graham influenced by the #MeToo movement to take these allegations seriously? There is no way to prove cause and effect, but one can imagine that a changing social climate made it easier for Corbin to achieve some success in this lawsuit.

Unfortunately it is still too early to know if Corbin will ever receive monetary damages for her harm. Steak ’N Shake has appealed the judge’s ruling including the award of attorney’s fees. Her lawyer has cross-appealed the attorney’s fee award, arguing they should have been awarded even more. Because of the slow pace of the civil docket, the court of appeals is not likely to rule for another year or two. The pace of justice is slow, especially when a defendant refuses to settle.

SNAPPERS SPORTS BAR AND GRILL IN HAWAII (JANUARY 7, 2020)

The next example follows a similar timeline. The plaintiffs complained about a hostile work environment at the restaurant at which they worked before #MeToo received a lot of media attention. But their case was heard by a district court judge after #MeToo had gained a foothold.

Unlike in the Corbin case, the employees who alleged that they were subjected to sexual harassment did not have to find a private lawyer to bring their case. The EEOC decided to file suit on behalf of Jessica Root, Nicole Garrett, Michelle Edwards, and Adrienne Akin, each of whom experienced a hostile work environment and, in some cases, retaliation for complaining about the harassment.71

Jessica Root alleged that owner Michael Wenzel

• called her a “slut” and “whore”;72

• ripped her bikini top in front of at least fifty patrons;

• told her that he had dreams about having sex with her;

• told her about sex acts with his wife, including a story about them having sex on a boat; and

• spoke of his sexual fantasies about Kitchen Manager Ashley Harris, the size of her breasts and buttocks, including how he wanted to “do” her by “wrapping her legs around him and fuck the shit out of her.”73

Michele Edwards alleged that Wenzel

• repeatedly told her to wear shorter shorts so that she would make more tips and threatened to cut her shorts with scissors in the back office if she did not comply;

• talked really close to her face and put his hands around her waist when she went to the back office to talk to him;

• would say things in front of customers like, “This is Hawaii, it’s okay for me to kiss you and touch your back, I am just friendly. . . . I like to kiss your cheeks”;74

• would call her “baby” or “honey” and said, “Honey, just come into the back officer for a bit, I can make it to you”; and

• told her, when she wore sparkly eye shadow, “Maybe you could make more money if you were a stripper because that’s the only thing you have going for you.”

Nicole Garrett alleged that Wenzel

• told her to wear shorter shorts and flirt with customers to receive higher tips and would exclaim that “the breasts are out” in front of patrons, almost on a daily basis.

Adrienne Akin alleged that Wenzel

• reached into her skirt and inappropriately touched her.

But Michael Wenzel was not the only person who sexually harassed the female employees. His son, Troy Wenzel, who worked at the restaurant as a supervisor, engaged in similar behavior. Further, when patrons engaged in inappropriate behavior, such as groping Nicole Garrett’s breasts, Michael Wenzel would refuse to help the women in any way. Because he sexually harassed the employees in front of the patrons, it is no surprise that they thought such behavior was acceptable at the restaurant.

This lawsuit was unusual because of intervention by the EEOC. Rather than the plaintiffs having to find a private attorney to bring their lawsuit, the EEOC filed a lawsuit on their behalf. Remarkably, Snappers did not defend the lawsuit at all. The EEOC eventually secured a default judgment against them. The court awarded a total of $251,652 in compensatory and punitive damages, plus prejudgment interest, for a grand total of $255,302.53.

The company filed for bankruptcy in November 2017, and the EEOC tried to obtain some relief through those proceedings.75 It is unlikely that the complainants received their full award. Like seventeen-year-old Corbin, the complainants in this case waited years for relief and likely did not attain close to the full value of what the judge awarded.

LUIGI’S ITALIAN RESTAURANT IN KANSAS (MARCH 30, 2020)

Like Snapper Sports Bar, Luigi’s Italian Restaurant was in default as to the allegations in the plaintiffs’ complaint, but defendant Gianni Topalli did appear at the hearing that the court held to determine the plaintiffs’ damages.76

Cynthia Bennett and Amanda Meads brought an action against the restaurant. Meads testified that Gianni Topalli, the owner of the restaurant,

• brought up sex constantly,

• made sexual jokes about the food at the restaurant,

• brushed up against her and touched her at work,

• requested to have sex with her,

• implied she would lose her job if she didn’t have sex with him, and

• Followed her home and propositioned her.

Bennett testified that Topalli

• subjected her to repeated sexual comments,

• questioned her about her personal sex life,

• called her at home,

• asked her to have sex with him, and

• exposed his genitals to her at the restaurant.

Based on the plaintiffs’ testimony, the court awarded about $14,000 to Bennett and about $28,000 to Meads, as well as $10,920 in attorney’s fees to their lawyer on March 30, 2020, as part of its default judgment in their favor. Assuming that Topalli pays the default judgment, they will have obtained some financial relief in 2020 for conduct that dated back to 2017. While the court did give them some compensatory and punitive damage relief, the back pay part of the relief was quite modest because the court refused to award money for lost tips and only awarded them three months of front pay, for potential future lost income while looking for a new job, given the unskilled nature of their work. The judge thought they could easily find comparable employment elsewhere after they left the restaurant, without considering that this kind of behavior is likely to recur at a new restaurant. They were not awarded sufficient front pay to retrain and seek work in a less sexist environment.

WHERE DOES THIS LEAVE US?

Some commentators believe the #MeToo movement has raised consciousness of the problem and pervasiveness of sexual harassment at the workplace. And it is possible to find cases in which women prevail in sexual harassment complaints and the judges seem more willing than in the past to accept their testimony as credible and as meeting the legal standards for sexual harassment.

But the fact that women continue to bring these legal cases is some evidence that sexual harassment continues to be a common abusive practice in the workplace. In the case against the Italian restaurant, the owner, who was accused of repeatedly making sexual advances to the two plaintiffs, testified that “he would only have asked plaintiffs for sex ‘if I’m drunk but I never drank where I work, so.’ ”77 The court interpreted that testimony as showing “a casual indifference to the gravamen of plaintiffs’ claims.”78 One has to wonder if defendant Topalli has continued with his pattern of sexual harassment against female waitresses after the default judgment was entered against him.

Further, a close reading of these cases shows how difficult it is to obtain legal redress. Although the #MeToo movement has helped fund some sexual harassment litigation, it appears that the women in these cases were fortunate to find lawyers willing to take their cases on a pro bono basis. Even after years of litigation, the defendant company may go bankrupt, so that only pennies on the dollar will be awarded to the successful plaintiffs and their lawyers.

Sexual harassment may be particularly problematic in the restaurant industry, where studies have shown, for example, that waitresses with blond hair, smaller waists, and larger breasts receive the highest tips.79 Ninety percent of waitresses report that they experience sexual harassment, and half of these women say the interactions occur weekly. Further, restaurant workers bring nearly 40 percent of the sexual harassment cases filed with the EEOC. Restaurant worker activists argue that the practice of tipping waitresses has led to a pandemic level of harassment of workers in the restaurant industry. Saru Jayaraman comments: “[T]he culture of sexual assault in the restaurant industry isn’t an accident, but a direct outcome of the subminimum wage and the fact that the majority of people living off tips are women.”80 The Fair Labor Standards Act embeds the practice of tipping by allowing restaurants to pay servers a mere $2.13 an hour, so that they are dependent almost entirely on tips to survive unless their state has a higher minimum wage.81 Sixteen states still follow the federal $2.13 rule for tipped workers. “Waitresses in these states are three times more likely than workers in non-tipped wage states to be asked by management to sexualize their behavior and appearance for guests.”82

Roy Moore apparently understood that he could easily exercise his male privilege of openly harassing young waitresses when he was an Alabama judge. Victoria Beverstock remembers that “he made her and the other waitresses uncomfortable by staring at them and flirting. ‘He watched us girls quite openly,’ said Beverstock. ‘His eyes crawled over our shirt and our backsides. He was so open about it that I would try and handle his order as quickly as possible. When you didn’t smile and flirt back with him, give him an opening, he became rude and demanding.’ ”83 As a member of the political elite, Moore knew the playbook well. He could openly harass and proposition women for decades with no adverse recourse.

Alabama voters did finally turn against Moore in 2017, when nine women came forward and said that Moore had pursued relationships with them while they were teenagers or young women. He lost the 2017 special election by fewer than twenty-one thousand votes in an election that would have normally been an easy Republican victory.84 Political pundits gave credit to the #MeToo movement for making it possible for the nine women to come forward and accuse Roy Moore of sexual misconduct. “Women across Alabama wanted their voices, stories and abuses at the hands of men finally heard.”85 A 17 percent gender gap flipped the race to the Democratic column, but of course, white men overwhelmingly supported Moore despite the allegations. It is hard to imagine that Doug Jones’s victory against Moore made female restaurant workers in Alabama safer from their clients and bosses who seek to sexualize their workforce, with the $2.13 minimum wage for tipped workers still in force.

Thus, while the #MeToo movement and additional legal resources for women who experience sexual harassment may be of some assistance, others would argue that, at least for restaurant workers, more systemic relief is necessary so that women’s wages are not so dependent on their sexualized behavior. Catharine MacKinnon may have been correct that legal relief for sexual harassment has the potential to create structural changes in the workforce, but a structural change to the system of compensating women for their perceived sexual attractiveness may have even more potential for improving women’s experiences in the workplace.


8 Black Lives Matter



The subjugation of Black people today has its origins in the brutalization of Black people under slavery and Jim Crow.1 Southern white men created slave patrols in the early 1700s to stop slaves from escaping or rebelling.2 Slave masters and their hired overseers, as described by Frederick Douglass, worked under the maxim: “It is better that a dozen slaves suffer under the lash, without fault, than that the master or overseer should seem to have been wrong in the presence of the slave.”3 Slave owners were exonerated for killing their slaves merely because of the slaves’ so-called “hostile attitude” or resistance to corporal punishment.4 Slaves were burned alive at the stake in what Stuart Banner has called “super-capital punishment.”5

While the Thirteenth Amendment ended chattel slavery, its exception for “a punishment for crime whereof the party shall have been duly convicted” allowed the convict leasing system to maintain Black people’s “status as a disenfranchised and involuntary labor force for whites.”6 Black people who had been convicted of petty crimes could be sold at public auctions as if they were still enslaved.7 Black Codes, enforced from 1865 to 1867 in southern states, created a form of debt slavery, which caused Black people to continue to work in “onerous involuntary labor.”8 Confessions of Black people falsely accused of crimes were obtained through hangings and whippings of the accused. In 1894, in a trenchant account of the horrors of lynching, Douglass foreshadowed the Black Lives Matter (BLM) movement by prophetically stating: “Their [white people’s] institutions have taught them no respect for human life, and especially the life of the negro.”9 In 1935, a Mississippi state court judge reflected on the continued reality of lynching by noting the “signs of the rope on [one defendant’s] neck were plainly visible during the so-called trial.”10

The death penalty replaced public lynchings as a form of public terror in the mid-twentieth century: “[I]n the 1950s in Mississippi, crowds of white onlookers gather at southern courthouses to witness the electrocutions of black men in portable electric chairs that traveled from town to town.”11 Such atrocities were not limited to the South. From the 1970s to the 1990s, the Chicago police “coerced dozens of confessions from suspects by beating them, burning them with radiators and cigarettes, putting guns in their mouths, placing plastic bags over their heads, and delivering electric shocks to their ears, noses, fingers, and genitals.”12 More recently, too many videotapes have captured police murdering Black men with choke holds that are reminiscent of the lynchings of a previous generation.13

The BLM movement, which has been described as the largest political/social movement in US history,14 differs in many important respects from previous civil rights struggles. Rather than use the courts as the primary vehicle for obtaining justice, the BLM movement has embraced an abolitionist strategy. “Defund police” has become the latest expression of this movement. As Amna Akbar writes: “The Vision [for Black Lives] demands shrinking the large footprint of policing, surveillance, and incarceration, and shifting resources into other social programs in Black communities: housing, health care, jobs, and schools.”15

A tension within the BLM movement, which mirrors disagreements between Frederick Douglass and William Lloyd Garrison in the nineteenth century about the role of the Constitution in obtaining the abolition of slavery, is whether constitutional law has any role at all to play in the abolitionist struggle. In a brilliant piece, Dorothy Roberts advances the two possible paths forward. Like Garrison, one can be “resigned to the futility of employing U.S. constitutional law to dismantle the prison industrial complex and other aspects of the carceral state.”16 Alternatively, like Douglass, one can find “utility in applying the abolitionist history and logic of the Reconstruction Amendments to today’s political conditions in the service of prison abolition.”17 Whether one embraces the first or second theory, it is clear that the BLM movement is not primarily about using the courts as a vehicle to advance change.

While I cannot resolve this venerable dilemma about the role of the Constitution in overcoming racial oppression, I can certainly predict that any strategies will face the enormous headwinds and dead weights of public insults. Whether the strategy be political (moving resources) or judicial (arguing that certain practices are illegal or unconstitutional), we can be certain that those who are seeking to perpetuate white supremacy will use public insults to try to weaken these legal or political movements. I hope that anticipating such attacks will strengthen our ability to fashion an effective political/legal strategy. Thus, in this final chapter, I ask how the application of my public insult thesis can add insight to some of the successes and struggles of the BLM movement.

BLACK LIVES MATTER

The “BLM” movement, although decentralized, has embraced the strategy of strongly deflecting public insults while seeking structural reform. I am completing this book as the streets have come alive with protests against the murder of George Floyd on May 25, 2020, by Minneapolis police officers. Despite initial attempts to demonize Floyd as a hardened criminal with a weak heart, who faced an appropriate police response, the state of Minnesota was forced to quickly backtrack and charge officer Derek Chauvin with second degree murder. The last eight minutes and forty-six seconds of Floyd’s life became a metaphor for police brutality. “526” was plastered on signs in remembrance of the last seconds of Floyd’s life. The city of Minneapolis soon banned the kind of choke hold that killed Floyd. “Defund police” became a widely shared demand for structural reform. In the difficult times of the COVID-19 pandemic coupled with police brutality, it is helpful to recognize that structural reform can sometimes be possible despite the barrage of insults by those with racialized power.

Many Black people understand that power bullies will try to demonize them even after they are murdered. They have written “If they kill me” messages in anticipation of the possibility of this horrific event. For example, in 2016, four years before the murder of George Floyd, one of my Black colleagues at the Moritz Law School, Assistant Dean of Students Darren Nealy, wrote on his Facebook page:

If they kill me, please seek justice, but do so justly. If they kill me, please help my daughters to grow up in a better world than the one that took their father. If they kill me, please provide a counter-narrative to the time that I got detention in junior high for fighting—I’m sure they’ll bring that up. If they kill me, please don’t give them any pictures of me at my worst—I’d like to think there aren’t many, if any, but they’ll probably try to dig those up too. If they kill me, be sure to strongly consider who belongs within the realm of that “they” and avoid blaming the wrong parties. That’s all I guess. I’ll try not to let them kill me.

Dean Nealy foreshadowed the themes of this book: that we need to anticipate the use of the public insult playbook and neutralize those insults by seeking structural reform.

The BLM movement did not begin with the murder of George Floyd. The hashtag was created in 2013 after the acquittal of George Zimmerman in the shooting of Trayvon Martin in February 2012. The murders of Michael Brown in Ferguson and Eric Garner in New York City in 2014 further strengthened the movement. BLM has used two important strategies that are central to this book’s thesis. First, it has anticipated the use of the public insult playbook and been ready to challenge the negative portrayals of the Black victims of police violence. Second, it has sought systemic reform rather than merely individual justice for the friends and family of each slain Black person. Those seeking to use the public insult playbook in defense of white supremacy are being unmasked as bullies, and many white people are becoming increasingly troubled by the impact of racism and more open to the need for transformational reform.

I discuss some of the successful BLM campaigns here chronologically to call out racialized use of power and seek structural reform.

Murder of Laquan McDonald

In 2014, Chicago police received a report that seventeen-year-old Laquan McDonald supposedly fit the description of a man who was breaking into cars and stealing radios.18 McDonald was walking down the street when he was approached by a police officer, who asked him to stop and show his hands. McDonald pulled out both hands, one of which was holding a small knife, and began walking away from the officer. A few minutes later, while McDonald was running away from the first officer, Officer Jason Van Dyke arrived on the scene. Van Dyke got out of his car, aimed his gun at McDonald, and fired at him as he was moving away. He shot McDonald sixteen times, continuing to shoot after McDonald was lying dead on the street. At no time did the officer or anyone else seek to offer medical assistance to McDonald. There was no evidence that McDonald had committed any crime; his only provocation, which led to his death, was having a small knife in his hand as he walked away from the officers. Yet Van Dyke felt entitled to empty his service revolver, reminiscent of the Jim Crow response to the slightest provocation by Black people.

To justify this murder, the officers at the scene immediately took pages from the public insult playbook. McDonald was described as “lunging” at Van Dyke.19 His walk was characterized as “menacing” and his use of the knife as “aggressive.” He was described as trying to “kill” Van Dyke. Although walking Chicago streets with a small knife in one’s hand is not a criminal act, the police reports described McDonald as the “offender.” Van Dyke even invented a fanciful story about special knives that can propel bullets, to explain why he kept shooting at McDonald as he lay prone on the ground. Van Dyke perceived McDonald, as a Black man, to have superhuman powers to kill from a prone position on the pavement.20 And Van Dyke was not alone in this perception; police supervisors officially ruled the shooting a “justifiable homicide.”21 When Van Dyke was eventually put on trial, the defense team argued that the murder was justifiable because McDonald had shown symptoms of “rage, aggression, violent behavior, drug induced psychosis.”22 The Fraternal Order of Police defended Van Dyke throughout the proceedings, arguing that it was a “sham trial and shameful verdict” and that police are forced to fight “crime against this disgusting charade.”23 Nonetheless, McDonald’s family obtained a $5 million settlement from the city, and Van Dyke was convicted of second-degree murder and sentenced to nearly seven years in prison.24

This supposedly “justifiable homicide” soon turned into a second-degree murder conviction. Further, fallout from the killing helped topple members of the Chicago power elite.

These developments were only possible because of the work of Brandon Smith, a journalist who filed a public records request in May 2015 to get a copy of the video of the Van Dyke shooting of McDonald.25 Smith had to go to court to get the video, but a judge finally ordered it be released no later than November 24, 2015. Even though Cook County district attorney Anita Alvarez was complicit in the cover-up of McDonald’s killing, she rushed to charge Van Dyke with first degree murder within hours of the video’s release.

As soon as the video was released, protesters used a “16” mantra (for the number of shots) to challenge the murder and Chicago’s leaders’ complicity in the cover-up. Protesters shut down several interstates while shouting “16 shots.”26 They also launched a sixteen-hour sit-in at the Cook County building and called for the resignations of both Cook County attorney Anita Alvarez and Mayor Rahm Emanuel.27 Even after Van Dyke was convicted, Blacks Lives Matter Chicago, the Black Youth Project 100, and the McDonald family came together to help Kim Foxx, who is Black, defeat Anita Alvarez by a wide margin when she ran for reelection in the 2016 Democratic primary.28 Alavarez had been so ensconced in the Cook County office that she had had no challenger in the 2012 Democratic primary.29 The hashtag #ByeAnita supported Foxx’s campaign. In 2018, Mayor Rahm Emanuel did not seek a third term as Chicago’s mayor, with the McDonald murder likely playing a role in that decision.30

The McDonald murder shows how difficult it can be to challenge power bullies even when videotape evidence demonstrates that a murder has taken place. Despite reaching a private settlement with the family, city officials initially rallied around the officer and promoted a blatant public misrepresentation of what had occurred. McDonald, as a Black teenager, was described as a hostile threat to an armed police officer. But for the persistent public information request from a journalist, that private settlement would have been the end of the matter. However, when the videotape surfaced, the protesters were not satisfied with a conviction for second-degree murder. They wanted the public officials who had resisted Van Dyke’s being charged for murder to be held responsible for their actions. They turned to electoral politics to make that happen.

This series of events is a valuable, although complicated, example of how social movements can be effective in undermining the public insult playbook while trying to avoid being co-opted by a conservative message. The prosecution of Van Dyke, while delayed, played into the tough-on-crime mentality that conservatives often support. Although Van Dyke is white, the push to convict him arguably reinforces the pattern identified by Gruber of using the “criminal law as the solution to too many problems, and maintaining horrific prison conditions.”31 After Van Dyke was imprisoned, he was beaten in prison and had to be moved to another facility for his safety.32 While Van Dyke deserved to be held accountable for the murder of McDonald, it would have been a limited victory by local activists if his conviction and mistreatment in prison were the end of the story.

But they weren’t. Local activists pushed hard to defeat Alvarez because of her record of overcriminalizing Black people and not holding white officers responsible for police brutality. Kim Foxx, a Black woman, was supported by local activists and beat Alvarez in the Democratic primary. Following a more progressive path, she seeks to be “smart on crime” rather than “tough on crime.”33 She embraces bail reform because she understands that “the current cash bail system unfairly punishes poor people.”34

Not surprisingly, Foxx has had to work in the context of power bullies who are going to continue to use the public insult playbook to go after her. She often recounts an incident in which she won a school election against a white student and some teachers suggested there should be a revote because the result was unimaginable. And she remembers complaining a few years ago about a staffer in the state attorney’s office who liked to look up women’s skirts and openly discuss oral sex with young female employees. More recently, a suburban elected official circulated an email in which he criticized one of Foxx’s guidelines, saying, “I called the cunt to complain.”35 As a survivor of two incidents of sexual assault as a child, she has learned to overcome any obstacles.

Foxx has pushed hard against sexism and racism. She speaks about race and gender equality issues at meetings of the Illinois State’s Attorneys Association, where she is the only Black member and one of fewer than a dozen women.36 She tries to fight sexual harassment in government workplaces by conducting sexual harassment workshops in her own office and then suggesting that judges do the same. Rather than seeing legal action by victims as the solution to deep-seated problems of racial and sexual bias, she is trying to put a brake on the underlying racist and sexist behaviors themselves. She has also faced criticism for some of her decisions, such as dropping all sixteen counts of felony disorderly conduct against former Empire actor Jussie Smollett.37 Some advocates are pressing her to make even deeper reforms and claim there is still “too much emphasis on winning at all costs and not enough on holding cops accountable for misconduct.”38 It may be unrealistic to expect someone who has to retain her job by being reelected to pursue a truly radical vision of reform. But the Foxx story is certainly evidence of how social and political work can help lessen the power of public insults. The suburban politician who called her a cunt because of her stance on shoplifting did not succeed in getting her to change her position on that issue. As she has said: ‘You will never, ever, ever, ever, ever hear me apologize for being unapologetically African American.”39 That kind of personal fortitude has helped her defeat the public insult playbook for decades.

Murder of Ahmaud Arbery

The murder of Ahmaud Arbery in February 2020 is another example of videotaped evidence making it impossible for the power bullies to use a campaign of falsehoods to cover up a murder. And again, it is a story of how activists have exposed lies as they fought for structural reform.

The murder of twenty-five-year-old Ahmaud Arbery by the father-son team of Gregory McMichael and Travis McMichael, along with the assistance of William Bryan Jr., is probably familiar to many readers. Arbery, a former high school football standout who liked to stay in shape, was out jogging in a coastal South Georgia neighborhood near his home when the McMichaels decided to pursue him with a .357 magnum and a shotgun.40 Travis fatally wounded Arbery with three shots from his shotgun. They then lied about the incident, claiming it was in response to a “string of burglaries.”41 After Arbery’s death, a detective contacted Wanda Cooper-Jones, his mother, and told her “that Arbery had been involved in a burglary and that the homeowner confronted him and shot him after a tussle.”42

County prosecutor George Barnhill, despite recusing himself from the case, sent an email to the Georgia attorney general falsely stating that his office had “video of Arbery burglarizing a home immediately preceding the chase and confrontation.”43 He claimed that the McMichaels had “solid firsthand probable cause” that indicated Arbery was involved with a burglary, despite the fact that no such evidence existed. Barnhill went on to claim that Arbery’s prior convictions and mental health record supported the theory that he was an aggressor,44 in a typical pattern of treating all Black men as dangerous. Despite having a video of the incident, filmed by Bryan, the police department initially took no steps to investigate the murder. But on May 5, 2020, when the video surfaced, the situation rapidly changed. Protests and marches were held, and the Georgia Bureau of Investigation arrested the McMichaels two days later. On May 21, 2020, William Bryan Jr. was also arrested for attempting to use his car to “confine and detain” Arbery.45

At this time, it is unclear if the protests against the treatment of the Arbery case will have any lasting consequences in Georgia. Republican governor Brian Kemp called the video “horrific.” Former Georgia Republican senator Kelly Loeffler claimed to be “deeply concerned” with the video, while former Georgia Republican representative Douglas Collins said the killing “looks like a criminal act.”46 Protestors have demanded the resignation of county prosecutors but, unlike in Chicago, no resignations have occurred. Will the consequences for the McMichaels cause the next white vigilante to stay home?

One of the many horrific aspects of the Arbery murder is that the white people involved in the murder, as in the murder of George Floyd in Minneapolis and the unwarranted harassment of birdwatcher Christian Cooper in Central Park, did not fear being videotaped. Bryan apparently leaked the video in the expectation that it would assist the McMichaels. The officer who murdered George Floyd knew he was being watched and videotaped by an array of people, yet he continued to suffocate Floyd. And, as I discuss later, Central Park birdwatcher Amy Cooper was seemingly unconcerned that Christian Cooper was videotaping her, while she emphasized that he was an “African American” several times in her fake report to the police. The viral nature of social media proved their assumptions to be wrong. The public immediately turned against them, and they faced a range of consequences.

The Murder of Breonna Taylor

Though initially overlooked by activists, newfound attention to Breonna Taylor’s murder has led them to discuss the ways in which Black women are brutalized by the police.

At 12:43 a.m. on May 13, 2020, plainclothes police officers, with a “no-knock” warrant, used a battering ram to enter the apartment of twenty-six-year-old Atlanta emergency medical technician (EMT) Breonna Taylor, who was asleep with her boyfriend, Kenneth Walker, a licensed gun owner.47 The warrant was based on a package that a former boyfriend had mailed to her home two months earlier, which the police thought might contain narcotics. Assuming the intruders were criminals, Walker fired his pistol and shot one officer in the leg. The police responded by shooting twenty-two bullets, eight of which fatally wounded Taylor. No drugs were found at the scene.

Police immediately deployed the public insult playbook. The original police report described Walker as the shooter. He was arrested for the attempted murder of a police officer and first degree assault even though, in his 911 call, he said “somebody kicked in the door and shot my girlfriend.”48 The officers were not wearing body cameras, and no one who witnessed the incident took a video. When Walker, who is also Black, was released on home incarceration, the police union wrote in a Facebook post: “This man violently attacked our officers. . . . Not only is he a threat to the men and women of law enforcement, but he also poses a significant danger to the community we protect!”49 There was no video to go viral, as there have been in so many other similar episodes, and the incident did not garner much immediate attention. A grand jury indicted Walker, although charges against him were eventually dismissed.50

Rather than hearing the truth from the police, Tamike Palmer, Taylor’s mother, had to piece together the truth from a conversation with Walker. Walker called her during the murder, after midnight, saying he thought the police had shot Taylor.51 When she rushed to Taylor’s apartment, and then the hospital, she was given inaccurate information about Taylor’s status and who had shot her. While withholding the fact that Taylor was dead, the police insinuated that Walker had shot her.52

Taylor’s family refused to accept the police department’s attempt to place the blame on Taylor and Walker. They filed a lawsuit against the Louisville police for wrongful death, excessive force, and gross negligence. Louisville mayor Greg Fischer, who is a white Democrat, initially provided a vague response to the murder of Taylor. He merely suggested that the needs of the police and residents “must be weighed by our justice system as the case proceeds.”53

Criticism of Fischer grew in the wake of the Floyd murder on May 25, 2020. Then, on June 1, 2020, David McAtee, a Black owner of a popular barbecue restaurant, was killed by Louisville police and the National Guard. Local Black leaders began to call for Fischer to resign, and the Fairness Campaign withdrew its support of him.54

While Fischer has not resigned, publicity about this incident has had some consequences. The hashtag #SayHerName, which was launched in 2014 by the African American Policy Forum, began trending in late May 2020 as a way to bring attention to the ways in which Black women are victims of police brutality and systemic racism, but do not receive the same attention or publicity as their male counterparts.55 In the days leading up to what would have been Taylor’s twenty-seventh birthday, the hashtag #BirthdayforBreonna began trending on Twitter, asking for financial support for her family and for charges to be brought against the officers responsible for her death.56 The Louisville city council adopted “Breonna’s law” unanimously, banning the use of no-knock warrants except in cases involving “murder, hostage taking, kidnapping, terrorism and human or sexual trafficking,” and mandating that body cameras be used even during those situations.57 The proposed Justice in Policing Act in Congress would place a federal ban on no-knock warrants in drug cases and withhold funding from states and cities until they did the same.58

Amy Cooper’s 911 Call

Amy Cooper’s interaction in Central Park with Christian Cooper on May 25, 2020, the same day that George Floyd was murdered in Minneapolis, is both a strong example of the public insult playbook at work and of its being effectively thwarted. Contrary to park rules, Amy Cooper was walking her dog unleashed while Christian Cooper was trying to engage in birdwatching. During their verbal dispute, Christian Cooper began videotaping their exchange. Christian Cooper was largely silent, while Amy Cooper can be heard saying: “I’m taking a picture and calling the cops. I’m going to tell them there’s an African American man threatening my life.”59

As a white woman, Amy Cooper knew she could unleash “African American” as an insult to threaten Christian Cooper, who is Black, and marshal the police to her side. In the space of a minute, she used the term “African American” three times in her call to the police to make a false accusation against a Black man.60

But Amy Cooper miscalculated. The police refused to intervene, and the recorded moment soon went viral when Christian’s sister, Melody Cooper, posted a video of the incident that afternoon on social media. By the next day, May 26, she had been terminated from her job, and thousands of people who viewed the video had criticized her racialized response, while national protests began to challenge the George Floyd murder. In an attempt to broaden this incident, the term “Karen” was pushed out by many people on social media as a shorthand for white women who make false accusations against Black men. One might say this episode had a happy ending; the perpetrator did not get away with her public insults. But we all know that a police officer like Derek Chauvin, who murdered George Floyd at 8:00 p.m. on the same day, could have answered the 911 call, with catastrophic consequences for Christian Cooper.

The response by the police and broader community to Cooper’s attempt to use the public insult playbook shows how much has changed in a short period of time. Rather than assume that Christian Cooper was a danger to the community, people immediately began to see the racist trope that Amy Cooper was trying to use on her behalf. In her public apology, Amy Cooper even recognized how her white privilege played out in her interaction with Christian Cooper and the police. She said: “When I think about the police, I’m such a blessed person. I’ve come to realize especially today that I think of [the police] as a protection agency, and unfortunately, this has caused me to realize that there are so many people in this country that don’t have that luxury.”61

Amy Cooper’s recognition that police protection is a “luxury” for many people has now become a widespread perspective in US society. A Wall Street Journal/NBC News poll released in early June 2020 found that a majority of Americans were more troubled by the actions of the Minneapolis police that led to Floyd’s death than by violence at some protests. A majority of Americans began to support limits on police power, such as banning neck restraints and requiring the use of de-escalation tactics. The favorability ratings for the police also plunged by 10 percent in one week, days after Floyd’s death.62

Further, consistent with the larger themes of the BLM movement, Christian Cooper chose not to be involved in the prosecution of Amy Cooper.63 He seemed to be sympathetic to the larger goal of the BLM movement to defund the police and abolish incarceration and did not want to contribute to the overpolicing problem in our society by subjecting Amy Cooper to criminal sanctions. Thus, at the same time, we see an absence of public insults hurled at Christian Cooper and a modest move forward in publicizing the inappropriateness of criminal responses to social problems.

George Floyd

On May 25, 2020, a teenage employee at Cup Foods in Minneapolis called 911 because he thought a customer had bought a pack of cigarettes with a counterfeit $20 bill.64 When two police officers arrived, George Floyd was sitting with two other people in a car parked around the corner.65 One of the officers, Thomas Lane, approached the car, pulled out his gun, and ordered Floyd to show his hands. Although this aspect of the arrest has not received much attention, we can see that the police immediately escalated a possible counterfeit currency episode into one with potential deadly force. The officers then handcuffed Floyd while he was acting compliantly, repeatedly apologizing to the officers. Floyd only became uncooperative when the officers tried to put him in their squad car, stating that he felt “claustrophic.” A second police car arrived, and the officers struggled to push Floyd into the vehicle. At this point, he told them for the first time that he couldn’t breathe. A third and final police car then arrived on the scene, carrying Derek Chauvin.

Chauvin pulled Floyd from the original police car out into the street. He put his knee on George Floyd’s neck, while several other officers held their knees on Floyd’s back.66 Floyd started crying out, saying that he couldn’t breathe. Bodycam footage showed Floyd saying more than twenty times that he could not breathe. He also pleaded for his mother, begging “please, please, please.” At one point, Floyd gasped, “You’re going to kill me, man.” Chauvin replied: “Then stop talking, stop yelling. It takes heck of a lot of oxygen to talk.” Floyd cried: “Can’t believe this man. Mom, love you. Love you. Tell my kids I love them. I’m dead.”67

Although one officer called for an EMT, the officers remained on top of George Floyd. After five minutes of restricted air, Floyd appeared to go unconscious. The EMTs arrived within two minutes and checked for Floyd’s pulse but couldn’t find one. During their examination, Chauvin kept his knee on Floyd’s neck. Finally, one of the EMTs motioned that Chauvin needed to move so they could carry Floyd into the ambulance. Chauvin finally got up, after kneeling on Floyd’s neck for eight minutes and forty-six seconds, three of which came after Floyd fell unconscious. Less than an hour later, Floyd was pronounced dead at a nearby hospital.

Through a combination of security camera footage and bystander videos, the majority of this encounter was filmed, and it was posted on social media. Unlike in the cases of Ahmaud Arbery and Laquon McDonald, third-party citizens controlled the majority of footage, and the video of George Floyd’s death went viral the very night he was killed. On May 26, protests began in Minneapolis, and the four officers involved in the arrest were fired.68 By May 28, protests were occurring in dozens of cities across the country. Finally, on May 29, Derek Chauvin was charged with third degree murder. Later, on June 2, the charges were raised to second degree murder, and the three other officers involved in George Floyd’s death were charged with aiding and abetting second degree murder.69

Several of the protests, which all began peacefully, included some property damage. As both an instigation and response to these protests, police outfitted in military equipment and riot gear responded with violence. Tear gas was shot into crowds in seemingly every major city, including San Diego, Orlando, Detroit, Minneapolis, Washington, D.C., Columbus, New York, Denver, and Dallas, among others.70 Dozens of other viral videos surfaced, showing police driving into crowds, police in full riot gear assaulting journalists and seemingly innocent protesters, and police smashing car windows and violently pulling citizens from their vehicles.71 Finally, in Louisville, the same city where Breonna Taylor had been killed, African American man David McAtee was shot and killed by police; none of the officers involved had their body cameras on at the time.72 While the political right has tried to describe the protesters as looters and rioters, it is more accurate to describe the police response itself as a riot, with the deliberate infliction of harm on peaceful protesters.

Not surprisingly, the political right tried to hurl public insults against George Floyd. In a video, which received millions of views on Twitter and Facebook, right-wing personality Candace Owens claimed that the Black community was defending the “bottom denominator” in their society in George Floyd.73 In that same video, Owens listed Floyd’s entire history of interactions with the police and justice system. Owens doubled down on her comments in a video interview with right-wing radio host Glenn Beck, claiming: “The fact that he [Floyd] has been held up as a martyr sickens me.” Beck pointed out that Floyd had a “very long criminal record.” This interview was later retweeted by President Trump.74

Insults were also levied against the protesters. President Trump tweeted that the protesters were “THUGS” and claimed “when the looting starts, the shooting starts.”75 The word “thug” has been identified as a code word, almost exclusively used to paint Black men as violent or criminal.76 The phrase “when the looting starts, the shooting starts” was coined by a racist police chief in Miami who has been accused of inciting some of the violent race riots in the city during the late 1960s.77 Twitter later restricted Trump’s tweet from being retweeted or commented on, claiming that it glorified violence.

Senator Tom Cotton doubled down on this rhetoric, saying the government should do “whatever it takes to restore order,” and that there was “[n]o quarter for insurrectionists, anarchists, rioters, and looters.”78 Similarly, Senate majority leader McConnell said: “It’s already gone on for entirely too long. I hope state and local authorities will work quickly to crack down on outside agitators and domestic terrorists and restore some order to our cities.”79 These public insults encouraged police to view the protesters as the enemy. American cities and civilians were being referred to using military lingo, dangerously blurring the line between police and military. Not surprisingly, this blurring of police and military was heightened when President Trump called in federal troops to supposedly protect federal monuments in Portland, Oregon.80

Another angle of public insults against the protests was to paint the protesters as opportunistic criminals who had hijacked the “true” movement. Tucker Carlson of Fox News showed video of the Minnesota protests and called them “criminal mobs,” while Sean Hannity claimed that the protesters were “exploiting” George Floyd’s death.81 Attorney General William Barr echoed these talking points, claiming that “[g]roups of outside radicals and agitators are exploiting the situation to pursue their own separate, violent and extremist agenda,” while also blaming supposed far left group Antifa for the violent escalation. This happened close to when President Trump announced he would attempt to label Antifa a terrorist organization. Despite this allegation, the evidence suggests that any infiltration came from far right and white supremacy groups.82

The George Floyd protests have produced massive gatherings in every single state in the nation. This movement is not centralized, although it is well supported by BLM groups across the country. Despite the public insults, there may be evidence that these protests could lead to lasting change. In Louisville following the killing of David McAtee and the failure of the officers involved to have their body cameras on, the mayor fired the city’s police chief.83 After initially charging Derek Chauvin with third degree murder and withholding charges from the other three officers involved, Minnesota attorney general Keith Ellison raised Chauvin’s charge to second degree murder and pressed charges against the officers involved. This happened following days of nationwide protesting and petitioning for such action.

While some moderates on the left complain that the “defund police” mantra is too radical and likely to play into the hands of the political right, the BLM movement has achieved significant change at local and state government levels. On June 12, 2020, New York became one of the first states to ban the use of choke holds and to repeal a half-century-old law that kept police disciplinary records secret. On the same day, the New York City Council made $1 billion in cuts to the Police Department’s $6 billion budget. California governor Gavin Newsom called for an immediate end to the use of “strangleholds” by police. The District of Columbia Council unanimously passed measures that prohibited the use of chemical irritants, riot gear, and stun grenades on demonstrators. The Iowa legislature banned choke holds and empowered the state attorney general to investigate police misconduct.84

To be successful, these actions often had to push past logjams to reform that had persisted for a long time. For example, New York police unions successfully stopped a package of reforms that had quickly been passed by the state legislature in June 2020, in the wake of the mass upsurge against police violence. Rather than police unions controlling a message of public insults against alleged Black rioters, BLM activists have been able to take control of the public narrative and press for structural reforms targeting police misconduct.

In the pathbreaking book Stamped from the Beginning, Ibram Kendi reminds us that both anti-racist and pro-racist ideologies have long existed in the United States.85 Thus, it should be no surprise that hours after Democrats unveiled the Justice in Policing Act, President Trump tweeted: “The Radical Left Democrats want to Defund and Abandon our Police.”86 We can depend on the political right to continue to use the public insult playbook to create headwinds to reform and to drag down any change with dead weights. Their tactics are not going to disappear even if progressives gain majority support for their reforms. At this point, however, it is possible that the political right has overplayed its hand, so that progressives shrug at these public insults rather than really worrying that they are gaining traction. It is possible that proponents of structural reform have had a meaningful impact on the views of a majority of Americans despite the public insult playbook.

LESSONS FOR OTHER MOVEMENTS?

There is no easy way for progressives to counter the public insult playbook. While some have proclaimed that the #MeToo movement has increased the visibility of the important issue of sexual harassment and sexual assault, others argue that women’s lived experiences have largely gone unchanged, especially for women in workplaces such as the restaurant industry, where flaunting their sexuality is considered a prerequisite to getting good tips or favorable treatment by the boss. We can certainly point to some famous men who have been brought down by the #MeToo movement, but Aya Gruber cautions us to remember that a feminist cause should not proclaim success by fueling the mass incarceration movement. She says that a basic tenet of modern feminist thought should be: “Criminal law is a last, not first, resort.”87

Jasmine Harris has suggested that the disability rights movement has been hampered by its reliance on privacy jurisprudence to advance its rights; she urges people with disabilities to be more public about their status and efforts. She notes that the DREAMers, original MeToo movement, and early LGB movement appropriated the schema of the “closet” and “coming out” to generate broader support for their movements.88 The early gay rights movement pressed for lesbian and gay visibility to counter the effects of “Don’t Ask Don’t Tell” and the Defense of Marriage Act. Despite the legal perils of revealing their immigration status, undocumented immigrants have gone public to change the “shadow” narrative. The #MeToo movement has challenged nondisclosure agreements and is pressing Congress to restrict the use of mandatory arbitration to resolve sexual harassment disputes. While these movements have not achieved total victory, they have succeeded in countering some of the effects of the public insult playbook.

Of course, much work lies ahead. Harris observes that “publicity as a strategic communications campaign has not yet happened in disability rights.”89 That observation may be an overstatement, because some members of the disability community have sought to engage in public information campaigns to shatter prejudices and stereotypes. For example, a national campaign has successfully sought to eliminate the use of the term “retarded” in federal, state, and local policy. Maryland first eliminated the R-word from the health and education code based on advocacy by the family of Rosa Marcelino;90 in 2010, President Obama signed into law a bill that would ban such language at the federal level, after a grassroots campaign to “Spread the Word” was successful.91 Celebrities and politicians who are caught saying the R-word often face immediate backlash and are forced to issue apologies or face adverse consequences. Recent examples of this include Kim Kardashian,92 Giants cornerback Janoris Jenkins,93 and Senator Kevin Kramer of North Dakota.94 Netflix documentaries like Crip Camp95 may also be increasing disability visibility. Nonetheless, as is well documented by Doron Dorfman, many members of society view people with disabilities who seek accommodations as fraudsters or shirkers.96 That perception may be perpetuated through the closeting of invisible disabilities.

Whether or not the reader believes that too little work has gone into public discussion of the effects of disabilities on people’s lives, it is clear that community activists do have the strength and ability to overcome the dead weights and headwinds of the public insult playbook. From Harvey Milk’s early call for the gay rights community to come out of the closet, to Anita Hill’s courage in testifying before the US Senate about graphic sexual harassment, to DREAMers who risk deportation by speaking about their life circumstances, we have evidence that the public insult playbook can be countered through the steady work of consistent organizing and the valor of activists willing to speak out, even at great personal cost. Their work can help us achieve progressive, structural change.

The BLM movement has offered us an effective example of a response to the public insult playbook. It has quickly responded to the lies and irrelevancies that have been postulated as an excuse to murder Black people. It has pushed hard for structural reform rather than merely justice for the family or friends of one victim. It did not declare victory when the murder charge against Derek Chauvin was raised to second degree murder. Instead, BLM continued to call for transformative change. Its rallying cry has been echoed and amplified by the millions around the world who demonstrated in solidarity.

The message of this book has been that we cannot achieve effective structural reform without accounting for the power of the public insult playbook. As Kendi reminds us in documenting the pervasiveness of racist ideology, power bullies will always go to the public insult playbook to attack progressives. BLM has shown us the effectiveness of anticipating those insults and quickly pushing for structural reform. It hasn’t been easy. A lot of people have had to die for this strategy to achieve any positive results. It has taken an international multiracial community, which has been willing to take to the streets even during the COVID-19 pandemic, to achieve this progress. Despite racism’s persistence, it is possible for progressives to counter the public insults and seek to advance structural reforms.

•  •  •  •  •

Ending on a positive note, I’d like to share the example of Representative Alexandria Ocasio-Cortez (AOC), who spoke on the floor of the House of Representatives to reply to two public statements by Representative Ted Yoho in summer 2020. On the steps of the House of Representatives, on July 21, 2020, Yoho had called AOC “disgusting”; had told her, “You are out of your freaking mind”; and was overheard by a reporter saying that she was a “fucking bitch.” A day later, he then gave a nonapology on the floor of the House, in which he said that he could not be considered disrespectful toward women because he had been married for forty-five years and had two daughters.97

On July 23 AOC gave a ten-minute speech on the House floor.98 First she put Yoho’s comments in the context of many women’s lives. In a calm and measured tone, she powerfully explained the power of insults in women’s lives:

I have worked a working-class job. I have waited tables in restaurants. I have ridden the subway. I have walked the streets in New York City. And this kind of language is not new. I have encountered words uttered by Mr. Yoho and men uttering the same words as Mr. Yoho while I was being harassed in restaurants. I have tossed men out of bars that have used language like Mr. Yoho’s and I have encountered this type of harassment riding the subway in New York City. This is not new. And that is the problem. Mr. Yoho was not alone. He was walking shoulder to shoulder with Representative Roger Williams. And that’s when we start to see this issue is not about one incident. It is cultural. It is a culture of lack of impunity, of accepting of violence and having language against women, an entire structure of power that supports that.

Because not only have I been spoken to disrespectfully, particularly by members of the Republican Party, and elected officials in the Republican Party, not just here, but the President of the United States last year told me to go home, to another country, with the implication that I don’t even belong in America. The Governor of Florida, Governor Desantis, before I was sworn in, called me a “whatever.” That . . . dehumanizing language is not new, and what we are seeing is that incidents like these are happening in a pattern. This is a pattern of an attitude towards women and dehumanization of others.

In a few short minutes, she showed how men use the power of insults to dehumanize women in all walks of life: on the subway, in the streets, in a restaurant, in the halls of Congress, and even in the White House. Further, she tied Yoho’s misogyny to insults leveled against immigrants. She portrayed the public insult playbook as a tool against disadvantaged people in society generally, not merely her specifically.

But then, in an equally powerful few minutes, she sought to rally people not to accept Yoho’s insults and, in particular, not to allow Yoho to hide behind his wife and daughters to deflect the inappropriateness of his insults. AOC was angrier about Yoho’s attempt to co-opt his relationship with his wife and daughters as an excuse for his vile behavior than about the initial insult itself. In that same measured tone, which has been a hallmark of her effectiveness as a public speaker, she said:

Yesterday, Representative Yoho decided to come to the floor of the House of Representatives and make excuses for his behavior. And that I could not let go. I could not allow my nieces, I could not allow the little girls that I go home to, I could not allow victims of verbal abuse and worse to see that—to see that excuse and to see our Congress accepted as legitimate and accept it as an apology and to accept silence as a form of acceptance. I could not allow that to stand which is why I’m rising today to raise this point of personal privilege. And I do not need Representative Yoho to apologize to me. Clearly, he does not want to. Clearly when given the opportunity he will not. And I will not stay up late at night waiting for an apology from a man who has no remorse over calling women and using abusive language towards women. But what I do have issue with is using women, wives and daughters as shields and excuses for poor behavior. Mr. Yoho mentioned that he has a wife and two daughters. I am two years younger than Mr. Yoho’s youngest daughter. I am someone’s daughter too. My father, thankfully, is not alive to see how Mr. Yoho treated his daughter. My mother got to see Mr. Yoho’s disrespect on the floor of this House towards me on television. And I am here because I have to show my parents that I am their daughter and that they did not raise me to accept abuse from men. Now, what I am here to say is that this harm that Mr. Yoho levied, . . . tried to levy against me, was not just an incident directed at me, but when you do that to any woman, what Mr. Yoho did was give permission to other men to do that to his daughters. He—in using that language in front of the press, he gave permission to use that language against his wife, his daughters, women in his community, and I am here to stand up to say that is not acceptable.

I do not care what your views are. It does not matter how much I disagree or how much it incenses me or how I feel that people are dehumanizing others. I will not do that myself. I will not allow people to change and create hatred in our hearts. And so what I believe is that having a daughter does not make a man decent. Having a wife does not make a man decent. Treating people with dignity and respect makes a decent man. And when a decent man messes up, as we all are bound to do, he tries his best and does apologize. Not to save face, not to win a vote. He apologizes genuinely to repair and acknowledge the harm done so that we can all move on.

Lastly, what I want to express to Mr. Yoho is gratitude. I want to thank him for showing the world that you can be a powerful man, be married and accost women. You can take photos and project an image to the world of being a family man and accost women without remorse and with a sense of impunity. It happens every day in this country. It happened here on the steps of our Nation’s Capitol. It happens when individuals who hold the highest office in this land admit, admit to hurting women and using this language against all of us.

AOC sought to help the listener understand how Yoho was yielding power as he used the public insult playbook. He was legitimizing the right of all men to speak disrespectfully to women. She urged the listener to resist the power bullies and seek to create a society in which such verbiage is not acceptable. She helped the listener to understand that Yoho insulted “all of us” when he uttered his deeply misogynist language. She understood that the public insult playbook is not merely a personal attack; it is a tactic to sustain power over disadvantaged members of society.

AOC ended her speech by thanking her colleagues for joining her to listen to her speech. I end this book by thanking my readers for joining me on this journey to better understand the public insult playbook. The public insult playbook is not going away, but we can improve our ability to anticipate and respond to it, as we seek structural reform.
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Table1 Summary of State Brochures

Page Where
No. No. Pages Pregnancy
Booklet Fetal Information Inaccurate or Misleading

State Pages  Illustrations Provided Information

Alabama 33 16 Fetus called “unborn child”

Arizona 23 16 Fetus called “unborn child”

Georgia 36 14 27 Pregnant woman called
“mother.”

Indiana 15 5 10 Pregnant woman called
“mother” in description of
abortion procedures

Kansas 32 11 28 Fetus called “unborn child”
throughout; discusses
breast cancer risk and
suggests that psychological
impact is always negative

Louisiana 24 10 22 Fetus called “baby”
throughout; discusses
breast cancer risk

North Carolina 28 12 21 Overstates medical risks of
abortion

Oklahoma 20 6 18 Discusses breast cancer
risk

Texas 21 6 18 Discusses breast cancer
and mental health risks

West Virginia 17 8 15 Mentions possible future
difficulty with becoming
pregnant or carrying a
pregnancy to term

Wisconsin 28 10 22 Comparison of medical

risks of abortion to
childbirth inaccurate





