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For Lily and Madeleine




 

I shall say no more about the Americans, for whatever the outcome of the present war, I have lost somewhat the hope of seeing on the earth a nation that is really free and lives without war. This spectacle is reserved for centuries far away …

—A.R.J. TURGOT, 1776

The lawyers clean up all details.

—DON HENLEY, 1989





 

Prologue

The sky is the same shade of blue, equally flawless in two towns separated by nine time zones, as the weddings begin at noon. The sun has cleansed the blemishes from the heavens, as if in answer to the prayers of the brides that bad weather not darken their special day. The guests arrive. The couples and their families, after the joyous ceremonies, wander toward the tents set up for the celebration. The festive meals unfold in parallel, until the sky changes.

In New Canaan, Connecticut, fancy waiters in tuxedos serve a menu featuring a high-end caterer’s best globally sourced fare: toasted tabouleh salad with crispy chickpeas, oven-roasted rainbow trout with orange reduction, passion fruit panna cotta, with gluten-free and vegan options for those who ask. The colors of the tablecloths perfectly match the wedding party’s attire, and the tasteful centerpieces convey just the right amount of creativity without seeming obtrusive. The wedding planner has done her job well.

In Kandahar Province, Afghanistan, the festivities are down-market in comparison but homey and sweet. The mothers of the betrothed assist in the preparation of local favorites: lamb kebabs, rice, and firni, a milk custard scented with rose water. Despite the differences in culture and in wealth, at both celebrations there is an abundance of family joy in the ritual affirmation of the life cycle and the tender love of the couples.

The father of the bride in Connecticut, a corporate lawyer, has splurged on the latest in wedding videography, which includes fifteen minutes of aerial feed from a drone. The guests at the Afghan wedding have become inured to a far more sophisticated form of the same technology buzzing high above their heads, but none of them sought it out or sent it. Those attending the wedding in Connecticut, almost all Americans with a few foreign friends, had more to do with the intrusion. The reason is that one country, in an unprecedented era of interstate peace, has established a relationship of dominance over the other, reserving the right to kill even when it does not exercise it. War, far from disappearing, is transforming into such a relationship.

Endless war has become part of the way Americans live now, on par with their Evites and online wedding registries. America’s conflicts abroad remain brutal and deadly, but what’s frightening about them is not only the injury or fatality they inflict. It’s true that, for several years, Afghan weddings all too often ended in a funeral. A scandalous number of civilian deaths occurred when American counterterrorist strategy took advantage of the fact that nuptials drew senior terrorists from hiding. One might presume that the Connecticut wedding would make the New York Times Vows section. The death by drone of a terrorist at the wedding half a world away would appear on the front page.

But now imagine that nobody dies at the Afghan ceremony, though the nuptials are nevertheless punctuated by the macabre boom of a drone strike bringing justice on impact to a confirmed militant a mile away. The guests in the tent eat their meal not only relieved that the United States has stopped bombing weddings so frequently (which it has), but also painfully aware that they are subject to a new kind of rule. It still matters that their sky is not quite without blemish, and that they still hear booms. In a few years, other machines may inspire a similar disquiet. So-called autonomous weapons systems—robot warriors—may hold quarries for capture. Meanwhile, U.S. Special Forces may operate as a kind of global police, one that kills only when it faces too much resistance after inviting surrender.

In our time, swords have not been beaten into plowshares. They have been melted down for drones. Yet for all their faults, it is also true that drones are increasingly the cleanest mode of war ever conceived. They hover nearby and, when they attack, do so with painstaking real-time targeting in the name of precision and thus civilian care. Indeed, drones are symbolic of the fact that the United States made a clear choice to make war more humane—an imperative shaped by intense, sustained pressure from diverse communities of activists and armed forces, with an eye on the acceptability of violence for different audiences. That imperative also affects emerging forms of cyberwarfare and the Special Forces that operated in more than three-quarters of the countries on the planet in a recent year (even if only to pass through on the way to their ultimate destination). Sometimes the choice to wage humane war is for the sake of ethics, sometimes it is for optics, and often it is both. It is never a matter of technological possibility alone.

Today, there are more and more legal obligations to make war more humane. Countries like the United States of America have agreed to obey those obligations, however permissively they interpret them and inadequately apply them in the field. Absolutely and relatively, fewer captives are mistreated and fewer civilians die—by far—than in the past. In Vietnam, civilians perished by the millions when directly targeted or collaterally killed by U.S. forces. (If one included events indirectly caused by regional Cold War policies a half century ago, the death count would have to include the Cambodian genocide and would probably exceed five million.) In Iraq—easily the most gruesome theater among recent U.S. wars—some 200,000 civilians have lost their lives since 2003, most of them in civil war and disorder rather than because Americans bombed or shot at or near them. The very idea of more humane war may seem a contradiction in terms. The truth is that it has changed the face of one of the oldest practices in history.

The New Canaan bride works for a humanitarian organization that pressured her country to avoid excessive civilian casualties. She hopes to follow in the tradition of an uncle she has always admired, though he has been increasingly cantankerous and tiresome at family gatherings. An old man now, he preserves the memory of his protest against the Vietnam War as a noble act. She does not share his certainty that her generation’s wars are unjust. And she takes some solace in the knowledge that she has made the world a better place. The United States of America may not be the heaven on earth that the Congregationalist founders of her hometown dreamed of when they named it; but its ways in the world are certainly much improved since Vietnam.

As for her wedding guests, they all voted for Barack Obama in part because he promised to wage the ongoing hostilities with greater morality, compared with the war criminal who preceded him. As a hundred Aperol spritzes bob on trays across the grassy landscape, the guests grimace during the obligatory conversation about the coming election. They genuinely fear that their fellow voters could put a madman in power who will return American war to its not-so-distant brutal ways. A few months later, they might glower when he wins, convinced that they are not to blame for the results. Even so, they have not entirely forgotten that at their elite colleges they learned the classical wisdom that endless conflict and far-flung expansion distort the politics of republics, whatever the methods and style of the fighting. Though victims beyond our borders suffer even more, war abroad often leads to tyranny at home.

Of all the peoples in the annals of warfare, Americans are the ones who have invented a form of war righteously pursued as superior precisely for being more humane, and one tolerated by audiences for that very reason. It has also been Americans who are revealing—contrary to literature since Homer—that the most elemental face of war is not death. Instead, it is control by domination and surveillance, with mortality and even violence increasingly edited out. Whatever other blame or credit our civilization earns, Americans are proving that war’s evil is less and less a matter of illicit killing or even suffering. Nevertheless, war may be no less sinister for that.



When I was a young American, my country went to war again. I was working in the White House, as a lowly intern, when NATO bombed Serbia to prevent mass killings in Kosovo. The intervention looked like the final violence necessary to put right a globe that had been disfigured by the necessities of the Cold War but was now on the brink of peace. I supported it. Only later did it seem the early stages of something altogether unexpected—and for many unintended. It has come to be called America’s “endless war,” especially as the campaigns against global terror after September 11, 2001, started off and ground on.

Looking back from our vantage point, it can appear that U.S. war was always endless, starting with the Cold War or World War II before it or violence at home and abroad as the country pushed to its current frontiers and explored imperial spaces beyond. But our experience after 1989, moving from the end of history into endless war, is hardly just another stage of violence, or more of the same. For one thing, it was legitimate in 1989 to expect a different path. The United Nations had promised a world of free and equal peoples; with the superpower competition ended, why shouldn’t that promise now be fulfilled? For another, as time passed it seemed like the main concerns Americans expressed about their wars were changing. Those concerns were unprecedented and in their way uplifting—but they did nothing to contain the wars themselves.

As my country’s war dragged on, I set out to discover where the moral imperative of peace had come from, when my country had honored it, why it had spurned it, and how in my lifetime many became less committed to peace than to making America’s global violence less cruel, especially by newly relevant standards of the international laws of war. And I wondered: When and how had those standards become relevant in the first place? To understand these developments struck me as crucial—and not just for reckoning with our past. We had made a moral choice to prioritize humane war, not a peaceful globe. Pondering this choice might help us avoid mistakes in our future.

The result is an antiwar history of the laws of armed conflict in the American experience. Its goal is to trace one of the subtlest developments in warfare since September 11, a development that may leave an enduring mark. America’s distant history includes almost unending examples of brutal war, though also a contribution to dreams of organized peace. Our very recent history includes the catastrophic quagmires of Afghanistan and Iraq, with war crimes along the way. But as the presidency of George W. Bush wound down, it also—and in response—allowed an innovative new form of war to emerge instead of peace.

Barack Obama perfected it, and even Donald Trump continued it. The network of bases the United States maintains abroad for “unmanned aerial vehicles,” the anodyne name for armed drones, expanded, along with their deployment to surveil and strike. In an escalating wave, each of the three recent U.S. presidents before Joseph Biden took power turned to the Special Forces more and more frequently. And cyberwarfare has become more and more routine. These tools have introduced a novelty in the annals of military violence: they have made belligerency more humane.

The American way of war is more and more defined by a near complete immunity from harm for one side and unprecedented care when it comes to killing people on the other. It is informed by the standards of international law that constrain fighting. Most remarkably, America’s military operations have become more expansive in scope and perpetual in time by virtue of these very facts. And it is possible that this is only a stage in a continuing transition toward less and less brutality and death in wartime.

To tell the story of humane American war is not to belittle or brush off its horrendous toll but to appreciate its full horror and future realities. In Afghanistan and Iraq, new scenes of American-perpetrated carnage—including captive abuse and civilian death—led to strong pushback. After the terror attacks of September 11, 2001, the laws constraining how war was fought became touchstones not just to America’s activists, and not just to its armed services, but to broad audiences deliberating about the morality of the country’s acts—most notably after the revelations of abuses up to and including torture at the Abu Ghraib prison in Iraq and in the initially law-free zone of the Guantánamo Bay site. Suddenly everyone was talking about the Geneva Conventions, giving the laws calling for humanity in war a political and public significance they had never had in any country or era.

As much as any other factor, that pushback drove a profound transformation of how the United States fights. Today, the country takes almost no prisoners and relies on the more regulated violence of missiles from the sky or on the Special Forces, with few boots on the ground. The gore and mortality of America’s initial modes of intervention after September 11 have, to a remarkable extent, been removed, like bugs that programmers delete as they learn from experience.

If there is a moral problem with this result, it lies in the residual violence America’s new form of war still inflicts—and also in the normalization of humane control itself. We can hold out the occasional possibility that war emancipates and liberates while still worrying that America’s recent wars fail to achieve success while leading to less freedom than subjugation, and in a chilling new guise. At some point, today’s deterritorialized and endless war may mutate into an unprecedented new system: rule and surveillance by one or several powers across an astonishingly large arc of the world’s surface, patrolled by armed drones or paid visits by the Special Forces acting as quasi-permanent military police. Indeed, even if barely foreseeable today, our time has brought into view a possibility that we might greet with relief if it were not so unsettling, too: a future of war beyond killing.



Is it good enough—is it good at all?—that American war could someday become as humane as advocates both within and outside government can make it? Would it be better or worse if global American war became global American policing, with killing not the core of the practice but a regrettable exception?

To pose such questions, it is essential to combine histories usually kept apart. One is about how expectations and rules for peace instead of war developed; the other is about the development of rules for humane conduct within hostilities when they break out. These two histories are mostly separated, on the grounds that rules for more humane war should apply regardless of the moral and legal justification of a war itself. But U.S. history—especially since the end of the Cold War—requires seeing that the erosion of one body of law can work in nefarious tandem with the imposition of the other. Increasingly, we live without antiwar law. We fight war crimes but have forgotten the crime of war.

Americans were once among the most influential propagators of the millennialist Christian idea that war might end on this earth. They led the effort to impose international limits on making war. From the beginning, however, there was lively debate about how that ambition fit together with the noble goal of making war more humane. Those worries were, in fact, more lively in the nineteenth century when it was novel to pursue peace and humanity, and the ragtag advocates of each agenda sometimes worked together even as they wondered if one goal threatened the other. For more than a century, however, suspicions that the pursuit of humane war could postpone peace were entirely abstract. War was too brutal, and early laws to govern it did not aim to make it more humane.

In 1945, the United Nations Charter, which the United States did the most to draft, prohibited force—and therefore most wars—with only narrow exceptions. At the Nuremberg trials, the country took the lead in charging Adolf Hitler’s henchmen with “aggression.” Yet as the United States crossed the Rubicon in the mid-twentieth century to become the guarantor of global order, it began fighting wars in many more places than before. As it did so, America’s worldwide presence became as brutal as the imperial history from which the country itself emerged. For a while after 1945, the whole world became “Indian country” as the United States exported homegrown violence and adapted the no-holds-barred practices such as genocide and torture refined over centuries by European empires fighting counterinsurgent small wars or conventional big ones. The Pax Americana made a difference but not because it was humane—or even peaceful. The United States preserved order in part of the world after 1945—but did so in a way that postponed the coming of humane war.

Yet even as Americans began to fight brutally in more and more places after World War II, their country’s ascendancy occurred in a novel time. It was now less and less allowable (or at least feasible) to exclude the bulk of humanity from the protections of a new international humanitarian law or sustain the openly racist cultures that had allowed earlier horrors. By and large, the laws of war had been made by and for the white Europeans who were finally at peace with one another, and no longer ruling the nonwhite world so violently. The United States faced a moral situation European empires never had. Decolonization abroad, and domestic revolt and reform in an America that fought its global wars with racially integrated armies and eventually with an African American president, changed the score.

A grand mutation occurred under America’s watch. There had been laws of war before the late twentieth century. But they were always haunted by the allegation that they were laws of inhumanity, licensing untold violence, with little constraint and less compassion. That changed. Rules governing bombardment from the sky were finally invented, and older rules began to be taken seriously. International law did not bring global peace or lessen global hierarchy. But there is no doubt that increased expectations of humanity in warfare began to reign. At the same time, this change came with a cost: the moral improvement of belligerency could risk merely prettifying it.

The revelation of the My Lai massacre, where U.S. soldiers slaughtered women and children during the Vietnam War, helped bring that conflict to a close. The revulsion and outrage added fuel to the fire of America’s last major peace movement, uniting liberals and leftists, the religious and the secular, pacifists and veterans. After September 11, there was one extraordinary day in February 2003 when, with the Iraq War looming, Americans joined nearly ten million protestors across the world in the most gargantuan moment of dissent against any war in history. A little more than a year later, the revelation of photographic mementos of torture at Abu Ghraib had a galvanizing effect, but it was a different one: the blemish of inhumanity was removed from a continuing war on terror.

With high dudgeon on both sides, Americans had a torture debate. It diverted them from deliberating on the deeper choice they were making to ignore constraints on starting war in the first place. Some radioactive memos were torn up, others left on the books. Newspapers covered the laws of war like never before, elevating experts on the subject as if they had a privileged relationship to morality and to policy, which are very different things. Reports issued from activists who shamed the United States for violating laws governing the fight, while the government’s lawyers and soldiers interpreted the rules more permissively; the remarkable thing was the consensus all the parties shared that these were the rules that mattered. As for rules keeping the United States from embroilment in endless global violence in the first place, to say nothing of broader ethical and strategic frameworks, they became casualties of “counterterror.”

Of course, there are many reasons for America’s militarization of contemporary geopolitics, including the existence of real threats in a dangerous world, the move from conscripted to volunteer armed forces, and a Beltway expert “blob” and military procurement system that have both become self-perpetuating over the years. But the effort to reform conflict and make it more humane also had a role in this story, and that element requires attention precisely because such reform is always a good thing. It is easy to overlook it or downplay its coexistence with evil outcomes or ignore how it helped those outcomes seem more righteous to more observers. The story of the humanization of war is about how bad things can happen to people who want to be good.

If light- and no-footprint conflict represents the future, it’s in part due to the wreckage of the Middle East that heavy-footprint American wars have left behind. But it is also due to the reformist zeal for humane war. Together, both factors afford the United States more legitimation among citizens and spectators who endorse or tolerate war in part because of its contemporary humanization. In this combination, precedents are also being set for future wars, including ones conducted by other powers.

It is precisely because this evolved version of military force is different that activists and audiences should be fully aware of the risks. Unless pursued in tandem with an impassioned commitment to controlling the use of force in the first place, this new form of war is especially apt to endure in time and spread in space. Calling for more humanity in war is hardly a bad thing, while aiming for intolerable cruelty always is. But if we accept that humane war involves unexpected risks, the lesson is to embrace more peace, in order that our future advocates do not ensure humanity in wars they accept too complacently, and that our future leaders are not allowed to brag of their achievement of less brutality, while waging too much war.



Whatever the intentions of its designers, America’s “forever war” shows for the first time that war—for all its sickening violence—can be transmuted into a system of humane control. It forces the recognition that the peremptory command to minimize suffering is not enough. The ultimate stakes of regulating conflict ought to be a world freer from domination.

If what Americans have done to war is unprecedented, it was never entirely unimaginable. The origins of today’s humane war lie in Europe, where the greatest critic of the originally European hope to make warfare “civilized” anticipated our situation and ran in dismay from it. Inspired by American pacifists, he indicted the European reformers who colluded with states to entrench a humane form of violence. And he indicted the publics who thought the resulting improvements morally excused their implication in greater evils. Doubted for good reason at the time, his warnings are applicable to Americans now.

Hailed as the greatest novelist of all time, he started out as a soldier who spent two years in the Caucasus before experiencing war in earnest and developing his earliest anxieties about humanizing conflict. He went on to refine his criticisms over decades, before ending his career with a novella suffused with his youthful memories of the Caucasus—a novella about a declining empire facing Muslim terrorism on its fringes.

His name was Leo Tolstoy.





 

PART I


BRUTALITY





 

CHAPTER ONE


The Warning

Count Lev Nikolayevich Tolstoy went to war in 1851, at age twenty-two. The young aristocrat dropped out of university, entered the army, then spent three years in the Caucasus Mountains. As a junior officer, he was mobilized west with the outbreak of the Crimean War in 1854, nearly dying in a blizzard on the transfer by horse-drawn sleigh. After a stint on the Romanian front, where the strife had broken out after Western powers opposed Tsar Nicholas I’s designs over Ottoman lands, Tolstoy was sent to the war-torn peninsula that gave the conflict its name. There Tolstoy, who had been born in 1828, acquired a skepticism of making war humane that matters even today. Especially today.

It would last his whole life long—but it would take a radically different shape in his youth and his old age. Revisiting the origins of the laws of war with Tolstoy, whatever his idiosyncratic and objectionable conclusions, is of enormous value today. He offered the most eloquent and thought-provoking reservations ever leveled against the attempt to “humanize” war, highlighting the moral risk of failing to combine the desire for less brutal war with skepticism toward war itself—since war routinely makes the world worse, no matter how humanely fought, and almost never better.

While a soldier, Tolstoy passed almost a year in and around Sevastopol, where the Crimean War would end in an eleven-month siege of the picturesque Russian town on the Black Sea by a multinational alliance of armies. Arriving in its midst, Tolstoy manned one of Sevastopol’s fortified high bastions during the climactic ten-day bombardment of the town. Tolstoy wrote three short stories about the siege, culminating in an account of that final battle for the city. These stories first crystallized his belief that war itself is the moral evil to be concerned about, not the niceties of how it is fought.

The sketches, which established Tolstoy’s national fame, begin with his introduction to Sevastopol under siege in December 1854, in a moment of quiet when he is rudely led into the amputation room for wounded soldiers. “You will see ghastly sights that will rend your soul,” he writes, “you will see war not with its orderly beautiful and brilliant ranks, its music and beating drums, its waving banners, its generals on prancing horses, but war in its real aspect of blood, suffering, and death.” The sketch concludes with nationalist hopes for Russian victory, but its concern for wounded soldiers already led in a different direction: not to aspirations for better treatment but to grim reflections on the propriety of the enterprise of killing.

Then everything changed. In the second sketch, set six months later, in May 1855, brief concern evolved into barbed criticism. After six months of siege, the reports of bullets and the shriek of cannon fire rang in his ears as they were traded from ramparts to trenches daily. And the “angel of death hovered unceasingly,” for in a stalemated confrontation “the question the diplomats did not settle still remains unsettled by powder and blood.”

But Tolstoy did not conclude his sketch with powder and blood. Rather, he chose a truce that had been established for humane purposes. And he found the morality of caring for soldiers’ bodies during a pause in the fracas wanting. Beneath the incongruously resplendent sun, the officers of both sides manage to agree to a truce during which each would take responsibility for its dead and wounded. “Yes, there are white flags on the bastions and the trenches but the flowery valley is covered with dead bodies.” The scene was certainly sickening: “Hundreds of men, with curses and prayers on parched lips, tossed and groaned,” among “the corpses in the flowering valley,” “the bodies of men who two hours earlier had been filled with all manner of hopes and desires.” While the officers chat across lines about tobacco, the caregiving takes place before the engagement resumes.

About the ability of warring armies to agree to a moment of humanity during hostilities, the sketch is caustic. The humane treatment of the wounded does not interfere with the greater evil of war, Tolstoy reflects, let alone lead to peace. “Thousands of people crowd together, look at, speak to, and smile at one another. And these people—Christians professing the one great law of love and self-sacrifice—on seeing what they have done do not at once fall repentant on their knees.” Instead, they pick up where they left off: “The white flags are lowered, the engines of death and suffering are sounding again, innocent blood is flowing and the air is filled with moans and curses.”

The exhibition of humanity was little more than a pause amid death-dealing. Humanity might even make it worse. What Tolstoy could not yet know was that a decade hence another battle would prompt the invention of international law for humane war. Rafts of new treaties covering more topics have since followed, protecting soldiers in more situations along with more kinds of people—civilians, especially—and regulating means and methods of warfare, too. As for Tolstoy, he went a different way, refining and elaborating his suspicion that making war humane only allowed it to break out more often or drag on endlessly.



Americans only recently have come to face a binary choice between two forms of interminable war: intense or humane, dirty or clean. Some time ago, Americans were at the forefront of another possibility: pacification. The ambitions of those Americans exerted an enormous influence on Tolstoy and on twentieth-century politics before almost disappearing in the twenty-first.

The transatlantic peace movement was one of the most extraordinary novelties of the nineteenth century, the more so since it was genuinely unprecedented. The idea of making war more humane had roots in practices of restraint in warfare deep in the mists of history. The idea that peace was available in human affairs, by contrast, was a genuine novelty. One Quaker complained that because people could not envision a world without war, they acquiesced in it as “in the rising of the sun, without any other idea than that it is part of the ordinary processes of the world.” Yet Enlightenment theorists and nineteenth-century movements arose convinced that there was no need to wait for the end of days when, as the biblical prophets had promised, nation would not lift up their swords against nation, nor learn war anymore.

Now modernity afforded a new sense of possibility. Other plagues, such as hierarchy, poverty, and slavery, also came to seem, especially after the French Revolution, eliminable rather than eternal. It was suddenly credible that, even if animal aggression was eternal, human beings could transcend it through self-reform and finally put the scourge of war in the past. The evil that pacifists condemned had to be reimagined as a practice that could be brought to an end. “All history is the decline of war,” Ralph Waldo Emerson explained in 1838. The trouble was that “the right of war remains.”

To spread the word that war ought not to be tolerated as ordinary, Americans founded the first nongovernmental associations aiming at pacifying international relations in 1815. Soon, their fledgling activism was dwarfed by British movements, thanks especially to the Peace Society, formed in 1816. By the later nineteenth century, Continental Europe was awash in peace mobilization, too.

For a long time, it was Christians, citing the example of Jesus himself, who most frequently dreamed the dream of an end to war. For many proponents of a peace mobilization—Tolstoy not least—pacifism followed simply from taking Christianity seriously. A few transatlantic sects, such as Anabaptists, Mennonites, and Quakers, had for centuries understood refusal to take up arms as part of their faith. They were right to think that Jesus’s message had less to do with making war humane than with turning the other cheek.

In the nineteenth century, Christian pacifism boomed. The American seer William Lloyd Garrison, the devout abolitionist who campaigned against slavery, had war in his sights, too. The Massachusetts senator and radical Republican Charles Sumner condemned the “war system of the commonwealth of nations” in 1845, as the country’s invasion of Mexico was brewing. It was probably the most influential antiwar speech in U.S. history. Then there was Adin Ballou, whom Tolstoy would come to admire even more. Born in 1803 in Rhode Island, Ballou converted to pacifism in 1838. An austere Christian minister, he founded the utopian community of Hopedale, Massachusetts, and crisscrossed New England to preach peace (as well as abolition, socialism, and temperance). Unlike Garrison—who publicly announced that his antislavery campaign trumped his nonviolent creed when John Brown raided Harper’s Ferry in 1857—Ballou refused in the Civil War to give “allegiance to the war god when with his battle-axe he cleft asunder the fetters of the slave.” Most onetime American pacifists—like Sumner—followed Garrison’s lead in the crisis. But after the destruction of slavery, American peace movements would surge again.

As the nineteenth century passed, secular radicals and later liberals joined the mix, alongside Christian pacifists. One of the leading ideologues of eternal peace in the second half of the nineteenth century was the Englishman William Cobden, who insisted that free trade could someday unify humanity where Christianity had graphically failed to do so. The American Non-Resistance Society never numbered more than two hundred members and was shuttered after a decade. To achieve greater impact, the movement would have to shift away from Christian ethics. It would have to make compromises, especially with those who proposed arbitration schemes and supranational organizations that did not establish a complete ban on armed force in all circumstances.

Fragmented by tenacious debates over the use of force to destroy slavery, the U.S. wing of the peace movement declined through the coming of the Civil War. In Europe, by contrast, it took off after 1850. Lulled by more than three decades of post-Napoleonic peace, the continent’s burghers and Christians were shocked by the Crimea events and then the Austro-Sardinian War of 1859.

Across the Atlantic and in the United States, peace circles debated a recurring issue: Was it permissible for a state to undertake “defensive” responses when unbidden attacks occurred? Should pacifists scorn those who left room for some wars? Many were skeptical from the start about any exception for self-defense, which later became almost the sole legal basis for war in the United Nations Charter of 1945, as it remains today. Any exception, purists said, could easily become the pretext for aggression. As one agitator angrily put it, “A peace society which allowed a right of defensive war was one to which a Tamerlane or a Napoleon might consistently belong.”

Meanwhile, a new breed of internationalists offered scores of proposals for peace through the second half of the nineteenth century. Often they relied on international law, envisioning new bilateral and multilateral treaties. Sumner, to take only one example, proposed the use of international law to banish war. Tolstoy was to be more skeptical that states could voluntarily agree to get along—and his skepticism only increased when they promised to fight their wars with one another humanely.



If the attempt to end war was inspired at first by eschatological visions, the effort to humanize it had another point of departure—a Christianity of good works, which evolved into a secular enlightenment ethic of identifying with the pain of others. By the Enlightenment, the use of investigative torture to ferret out the truth from suspects and harsh punishment once they were deemed guilty may already have been on the wane. The rise of sentimental ethics singling out bodily violation as among the most offensive evils drove campaigns against both, and made an important contribution to the rise of antislavery ideology, too.

By the mid-nineteenth century, the German philosopher Friedrich Nietzsche could complain that what “civilization” now meant was the treatment of physical cruelty as the worst evil, with pain regarded as ever more hurtful, and torture an especially taboo infraction. (“We tremble even at the very thought of torture being inflicted on a man or an animal and we undergo unspeakable misery when we hear of such acts,” Nietzsche commented dismissively.) The effort to abolish or diminish physical pain swept the agenda of social reform, touching practically all areas of life and law, from the criminal process to industrial policy, to medical care. The surprise, perhaps, is how long it took reformers to add making war specifically humane to their agenda. Still, as the post-Napoleonic European peace began to disintegrate in stages after 1850, proposals accumulated with a vengeance.

Overwhelmingly, the leading early cause was the mistreatment of soldiers, especially when they were wounded on the battlefield. The wars of the period had already galvanized women’s activism to help wounded soldiers. In fact, it was a set piece of the public morality of the age. Florence Nightingale, eminent Victorian, became one of the most idealized do-gooders of all time for her work ministering to her empire’s wounded soldiers in the Crimea. The American Dorothea Dix made a pilgrimage to Constantinople in hopes of meeting Nightingale—who was then enjoying international veneration that outstripped even the patriotic celebration of victorious armies. Dix decried the deplorable preparations of the Union Army’s Medical Bureau after the carnage of Bull Run in 1861; the nurse Clara Barton, who would go on to found the American branch of the Red Cross, got her start healing the Northern wounded.

But there was no formal system that would permit philanthropic engagement in wars and make it a regular feature of the conflicts of states in the self-styled “civilized world.” To go beyond the ad hoc organization of local remedies, a collection of elites would need to come together and cajole states into conducting their clashes within “civilized” limits, at least on paper. When generals like those at Sevastopol did not do the work on their own, humanitarians were needed. The time was ripe. As high politics increasingly depended on public legitimacy, and the public included not just bloodthirsty zealots but organized peacemongers, states could split the difference between freedom of action and the appearance of virtue through showy agreements on paper to humanize war.

It may have been accidental that Swiss gentlemen captured the cause when they founded the Red Cross in the 1860s, and that as a result Geneva remains to this day the city most associated with making warfare more humane. Still, after their own minor civil war in 1847, the Swiss had fewer other problems to solve and low levels of political conflict by comparison with other countries. A cipher named Henry Dunant was in the right place at the right time to give Swiss gentlemen a high international task. A pious Calvinist, he had restricted his moral engagements as a youth to familiar causes such as relief for the poor and support for orphans, and all on a local scale. He was on a business trip when he wandered onto the stage of history. Though there only briefly, he got a star turn in the drama of humane war.

In the 1850s, Dunant represented Genevan investors in the business of settling the new French colony of Algeria, and he acquired his own land in the territory. Hoping to convince France’s Emperor Napoleon III to grant a water concession so that Dunant could irrigate his property, he set off to find him during a French war with Austria in its northern Italian holdings in June 1859. Dunant ran across the site of the Battle of Solferino in Lombardy, where the biggest clashes of forces since the time of the first Napoleon had just occurred—and was horrified by what he saw. Leaving the battlefield, he continued his search for Napoleon III, whose attaché curtly turned down Dunant’s business proposition. He then returned to Solferino and tended to the wounded.

Dunant wrote a pamphlet about the carnage. Describing himself as a “tourist,” he narrated the battle (which he had not witnessed) before turning to the aftermath, with bodies alive and dead strewn over more than twelve miles of countryside. It took three days to bury the corpses (not including the horses), amid “a fetid stench.” In emotional prose, Dunant described how soldiers lacking water lapped it from bloody puddles, near handsome boys converted to hideous carrion. But Dunant’s most influential pages were reserved for how badly organized was the care for the wounded. Stricken fighters were abandoned as gangrene and infection set in, or if they healed in unsanitary conditions guaranteed to lead to the same results. “Their faces black with flies that buzzed around their wounds, they looked every which way for help that no one gave.”

The depiction of such harrowing scenes had invited a variety of responses before, from grim acceptance of God’s inscrutable justice, to Francisco Goya’s mockery of the human folly of Napoleon’s counterinsurgency in his country. Dunant’s sentimental prose, by contrast, voiced the conscience of a new era in which the body in pain mandated socially organized relief and an episode of legal reform. Indeed, the success of Dunant’s call for identification with suffering in war played on the tide of pacifist sentiment. The celebrated French literary critics Edmond and Jules de Goncourt, after overpraising Dunant’s writing as “better, a thousand times better, than Homer,” concluded that it was an antiwar tract in effect if not in intent. “One finishes this book cursing war.”

But in the 1860s, Dunant was not a peacemonger. Dunant’s own proposal was to accept war and to form international brigades to help soldiers in circumstances like those he had witnessed. Dunant and some Genevan notables founded what became the International Red Cross (so named in 1876). Their first idea was to call on states to write an international treaty guaranteeing that a humanitarian brigade could assist the medical services of European armies if and when they failed on their own.

Of these notables, the most consequential was Gustave Moynier, who would prove in the long run far more important than Dunant for his long service, his pragmatic sensibility, and his distinctive moral vision. A Swiss lawyer, Moynier gruffly rejected the visionary idealism that annoyed him in Dunant and insisted on bringing militaries themselves on board the humanitarian project. In doing so, he hoped for Christian virtue and humanitarian compassion to be advanced through state connivance in general and military consent in particular. He did not hesitate to affirm that making war humane would “advance God’s reign on earth.” Apparently, God would have to work in mysterious ways. From the start, General Guillaume Dufour, a Swiss war hero, was recruited to help brand and lead the humane war project.

From the start, too, however, Moynier advertised his realistic movement as one that could fulfill the peace movement. Treating enemies better, he hoped, might prove a stepping-stone to turning the other cheek. “We must leave to war all its horrors, as the only way to open the eyes of those who order it and those who pay the price,” a Lyons doctor had complained of the Red Cross project of humanizing unnecessary evil. Moynier responded that such an objection, taken to an extreme, would imply the abolition of all army medical services, not merely the backup the Red Cross hoped to provide. And in any case, humanizing war might work better than the “sterile sentimentalism” of the peace movement in revealing war’s cruelties.

True, Moynier later acknowledged grudgingly, the notion of “civilized war” was “nonsense” and there was a hard core of immorality that would always remain even once humanization was done. “War without the spilling of blood would no longer be war,” Moynier admitted. Even if states played along, an essentially inhumane activity could be taken only so far in a humane direction. But, he insisted, this hardly implied that the goal was not worth pursuing.

Called to Geneva by Dunant, Moynier, and their colleagues, representatives of twelve European states met twice, in 1863 and 1864, and agreed to a first set of treaty rules for war. The treaty protected brigades of caregivers as neutrals in future conflicts. It would take a long time to be carried out, but the treaty eked out a bit of room for international legal obligation and humane treatment in the brutal activity of war. (It portended things to come long after—not for nothing would the U.S. president Barack Obama offer a shout-out to Dunant in his Nobel Peace Prize address in 2009.)

In the short term, no one would have predicted the canonization of Dunant or the prestige of his project. Within three years of the Geneva treaty, in the midst of a bank failure due in part to Genevan investments in Algeria that a not very competent Dunant had arranged, he was forced out of his outfit. After disappearing, he was presumed dead. Decades later, expelled by Moynier from the organization he helped inspire and living modestly in a senior center in the picturesque resort town of Heiden near Lake Constance, Dunant was rediscovered by a passing journalist. An elderly man recalled to life for a few years of celebrity, he became the poster senior of a project that had accelerated in the prior decades. With earlier life recrafted hagiographically and his 1901 Nobel Prize reported across the world, Dunant now assumed the appearance of a white-bearded guru, much like the greatest critic of the humanizing enterprise he had helped launch.



It would take Tolstoy some time to sound the alarm that humanitarianism could entrench war. On the way to doing so, he had one of his most famous characters embrace the inverse proposition: brutality can make it rare.

“One thing I would do if I had the power,” Prince Andrei, the debonair and reflective leading man of War and Peace, declares, “I would not take prisoners.” It comes to the hero as an epiphany: if in battle an enemy soldier were captured, or if he laid down his arms and surrendered, it should not save him from death. No one today thinks it is permissible to kill enemies in war summarily when they are captured or surrender. In fact, to do so is today a gross war crime. How could Andrei take a position that would have made even the worst counselors of inhumanity in recent American wars—George W. Bush’s lawyers, who exempted the country precisely from rules about how to treat captives—blanch?

At the Battle of Austerlitz years earlier, Prince Andrei had been wounded and given medical attention as a prisoner of war by no less an authority than Napoleon himself. Yet the night before the greatest battle of the age, at Borodino, Prince Andrei argued that making war humane not only denatured it but also, even worse, risked the postponement of peace. Tolstoy had sat down in 1863 to begin what became his most famous novel (it appeared in 1869), so Prince Andrei’s speech might well have been a direct response to the Geneva Convention. Tolstoy has Prince Andrei refer quite specifically to the fledgling and original attempt by states to make their clashes with one another more humane: “They talk to us of the rules of war,” Prince Andrei says, “of mercy to the unfortunate.” And adds: “It’s all rubbish.”

Andrei’s position was a direct attack on Dunant’s dream. The prince’s attack was rooted not in any immediate appeal to the ethics of peace Tolstoy would later embrace but instead in the peculiar belief that intensifying war could advance peace indirectly. And to understand this belief, and Tolstoy’s eventual reasons for giving it up, it is critical to detour into another agenda for modernizing war: to make it more intense.

The most celebrated theorist of war of the age and all time, the Prussian nobleman Carl von Clausewitz, clarified that the point of engagement is annihilation, and he asserted “the dominance of the destructive principle,” which he feared earlier theorists of war had downplayed. In his four decades in the Prussian Army, the “god of war” had lived through a trio of Napoleonic battles, including Borodino—where, on the bloodiest day of the century, a European army forced Napoleon’s epic advance to a draw at the gates of Moscow in 1812. It was a site that, fifty years later, Tolstoy himself would visit in a hunting wagon halfway through his work, consulting peasants and planning his own narrative, including Prince Andrei’s mortal wounding there.

In his masterpiece, On War (1832), Clausewitz had warned against the “kind-hearted” fiction that a nation could wage a war “without too much bloodshed.” Not only was it useless, but morally reforming war could exacerbate its evil. “Mistakes which come from kindness are the very worst.” Treating the carnage in war as a sin for which to atone or—worse—a blemish on the most beautiful activity in life was something like a moral error. “It would be futile—even wrong—to try to shut one’s eyes to what war really is from sheer distress at its brutality,” Clausewitz explained. Concerns about how gory and gruesome the commitments to intensity could become were petty. “The fact that slaughter is a horrifying spectacle must make us take war more seriously,” he allowed, “but not provide an excuse for gradually blunting our swords in the name of humanity.” As he observed, “Sooner or later someone will come along with a sharp sword and hack off our arms.”

Dunant founded the international law of war. But it fell to a disciple of Clausewitz’s to offer a brutal answer to the humane aspirations of the Swiss and their descendants—to offer the first national code for fighting. Born in Prussia, too, in 1798 or 1800, Franz Lieber was a young enlistee who saw action near Waterloo, before fleeing to the United States in the repressive years leading up to the abortive 1848 revolution. Francis in America (and Frank to his friends), Lieber refused to pity victims of war. Lieber’s code went in a different direction, legalizing shock and awe, with humanity a fringe benefit rather than a true goal.

Opinionated to his core, Lieber said pacifists were the ones who really deserved compassion. “How much are those to be pitied,” he explained in a widely used ethics textbook that he published in 1839, “whose hearts remained cold” at “the nobleness of human nature” on display when a “citizen [is] bleeding and dying for his beloved country.” Lieber wrote to the American poet Henry Wadsworth Longfellow’s wife, Fanny, saying the truth was that “blood” was the “vital juice” of civilization. (As for those lily-livered pacifists in his time who cited Jesus’s command to turn the other cheek, Lieber was apoplectic: “Christ taught principles,” he acknowledged, but they were “not absolute mathematical formulas [and] if the various passages of the Bible were to be taken literally, no book would contain greater contradictions.”)

When he was given the chance as a Columbia University law professor and government consultant to write rules for the Union Army in 1862, Lieber made them most consistent with the Clausewitzian agenda of intensifying war. Erected as one of its founding fathers later, Lieber was not really part of the tradition of making war humane. He condoned horrendous acts such as punishing civilians and denying quarter—which meant that, when enemies surrendered in hopes of avoiding death, you could kill them anyway. Instead, Lieber was an excellent example—like Clausewitz—of how those actually committed to intense war sometimes pretended to be friends of peace. For Lieber, anything necessary in war, more or less, ought to be legal; if there was such a thing as excess violence and suffering, it was because it was necessary to achieve victory, which hastened peace.

Clausewitz already got into the act. “Battle exists for its own sake alone,” he had insisted. But it also had an extra advantage. It “led directly to peace.” Lieber told a similar story as his master. “If destruction of the enemy is my object, it is not only my right, but my duty, to resort to the most destructive means.” But thankfully, he added, “the more actively this rule is followed out, the better for humanity.” Intensity bred pacification, albeit as a fringe benefit of an already great thing.

Just before he gives his speech, Prince Andrei is passed on horseback by none other than Clausewitz himself. Tolstoy probably never read him. He gave the Prussian theoretician a cameo in War and Peace all the same, to doubt the value of “theory” in the face of the chaos and confusion that defined the clash of military forces. Famously, in War and Peace Tolstoy wanted to smash the Clausewitzian mythology of Napoleon and with it the whole idea that war was amenable to intentional control. As for theorizing about battle at windy altitudes, Tolstoy found it ridiculous, and Clausewitz trots through his scene to imply as much. Yet Tolstoy also has Clausewitz, in addition to delivering a disastrous plan for the next day’s battle, defend brutality, too: “The only aim is to weaken the enemy,” Clausewitz remarks from his saddle (in German in the Russian novel), “so one cannot, of course, take into account the losses of private persons.”

In his dream of not taking prisoners, Tolstoy’s character ironically sounded a Clausewitzian note. What Prince Andrei was suggesting in his speech was that intensification would lead to more humanity and less suffering over time—for all its brutality in the short run—precisely because it would lead to more peace. Not taking prisoners “by itself would change the whole war and make it less cruel,” Andrei says. If Clausewitz was right that intensity led indirectly to pacification, intensification also turned out to be more humane than humanization! On its own, paradoxically, humanization could foment more war, and less humane outcomes. Furthermore, Andrei insisted, making war more humane could lead war to be an easier matter to start: a less fateful and momentous choice, because the stakes were lower. “If there was none of this magnanimity in war,” he continued in his impassioned homily, “we should go to war only when it was worthwhile going to certain death.”

When audiences shrank from the argument that intense wars were good in themselves, advocates of intensification offered blind guesses about the future. It wasn’t just that bloody wars would become less routine. They also suggested that shock and awe would end more quickly once it started. As Lieber forecast, “intense wars are of short duration.”

Yet advocates of making war humane offered an exactly parallel guess on behalf of their own cause. Already in 1864, Gustave Moynier called the Geneva Convention the path down “a slope where there is no stopping; the end of the road cannot be less than the condemnation of war in absolute terms.” The laws of war would become “secret agents of pacification,” Moynier foresaw in one of his rare moments of visionary enthusiasm. “The humanization of war could end only in its abolition,” he promised his funders. “The [Geneva] Convention has furnished an argument in favor of the brotherhood of men. Recognizing that after all they all belong to the same family, men have concluded that they ought to begin by showing some regard for another’s suffering, up to a certain point … pending the time when a still stronger conviction of their common humanity shall lead them to understand that the very idea of their killing one another is monstrous.” In short, it was not intensification that would indirectly abet pacification, but humanization.

In fact, the argument that Tolstoy the novelist puts in Prince Andrei’s mouth depends for its success on complete speculation. Could it really work to make war more brutal in the short run so that it became less common and more humane in the long run? Was there evidence for that proposition in the history of Tolstoy’s own time, let alone the brutal and long wars of the twentieth century he did not live to see? Equally hypothetical and unproven, however, was the occasional suggestion of advocates of humanization like Moynier that they were the ones bringing about peace indirectly.

After a conversion experience, Tolstoy gave up Prince Andrei’s shortsighted view. But Aylmer Maude, his biographer and friend, was absolutely right that the speech anticipated Tolstoy’s mature attack on “humanity” in warfare on pacifist grounds, “like the lightning of a coming storm.” For Andrei’s main commitment is not to prediction but to truth and the risks of suppressing it. Prettification of evil is quite simply prevarication, and it could lead people to compromise with it. “Get rid of falsehood,” Andrei counsels, “and let war be war,” “the most horrible thing in life.” Soon Tolstoy devoted most of his energy to the different proposition that making war humane could court the risk of endless war, and above all cover up its horrors. It is the way he did so that applies to our own situation, as we endure the forever if occasionally more humane war of our time.



Whiling away his time in between the bloody episodes of Sevastopol in 1855, Tolstoy had “a great idea, a stupendous idea,” “to the realization of which I feel capable of devoting my entire life.” He explained: “This idea is the founding of a new religion appropriate to the stage of development of mankind—the religion of Christ, but purged of beliefs and mysticism, a practical religion, not promising future bliss but giving bliss on earth.” But for the moment, there was still gambling and whoring to get done.

After Tolstoy completed Anna Karenina in 1877, he became increasingly moody. In a midlife crisis, Tolstoy began surreptitiously frequenting a Russian Orthodox monastery. But his thinking slowly drove him beyond organized religion to an austere and idiosyncratic Christianity. Disgusted more and more by the family life he had chosen in the meantime, with two of his children in early graves, the novelist largely put fiction behind him. From his deathbed in 1883, Ivan Turgenev begged Tolstoy to return to his better talent. Even Tolstoy’s earlier novels, however, were only to become world-famous in tandem with his self-transformation into a railing moralist with global appeal. A cantankerous attitude toward his once-beloved wife, Sonya, overtook him, and his ten children increasingly found him overbearing and unbearable, before his family decamped to Moscow and left him in the countryside, where he increasingly adopted peasant ways.

One of the many over the centuries who chose Christ over Christianity, Tolstoy adopted a vision of nonresistance so personal and totalistic that it bears little relationship to the faith most Christians have taken as their own. Tolstoy translated the Gospels himself, elevating the message of the Sermon on the Mount into a personal religion that transcended existing sects (and certainly Russian Orthodoxy, which returned the favor by excommunicating him). Thunderous disquisitions on ethics and religion flowed from his pen for more than thirty years. As the extraordinary if rare fiction from these years, The Death of Ivan Ilyich, illustrates, Tolstoy’s own grappling at middle age with his mortality—though he would live a long time—lurked among the causes of his philosophizing. Along the way, Tolstoy became not only the most renowned pacifist in the world, and the best-known vegetarian, but also an idiosyncratic holy man who changed the spiritual face of the twentieth century.

Tolstoy’s whole ethics drew substantially on the Christian vision Americans had developed for opposing slavery and war alike earlier in the nineteenth century. Very quickly after his conversion, and working on his own, Tolstoy centered his interpretation of Jesus’s message on the same passage that had inspired Ballou’s nonresistance ethics fifty years before—Matthew 5:39: “But I say unto you, do not resist an evildoer.” No church of which he could remain a member, Tolstoy insisted, could allow “approval and acceptance of persecutions, executions, and wars.” When the son of the now deceased abolitionist William Lloyd Garrison read these initial religious writings, he was struck by Tolstoy’s convergence with American prophets of nonviolence. And so he sent the famous Russian the biography of his father he was composing, which so impressed Tolstoy that he made a deep dive into his honored predecessors. He even inquired of his correspondent whether their pioneering Non-Resistance Society was still open for business.

Tolstoy settled for writing a preface to the condensed version of the biography of Garrison that a disciple produced at Tolstoy’s direction, and he celebrated the reformer as “the first to proclaim” nonresistance “as a rule for the organization of the life of men.” (Tolstoy didn’t address Garrison’s difficult and different choices when abolitionists faced the dilemma of violence.) Ballou’s nonresistance theology made an even deeper impact. The Massachusetts reformer was still alive in Hopedale, and after a neighbor sent his books to Tolstoy, Ballou and Tolstoy began a lively correspondence that ended only with the American’s death in 1890, which shattered Tolstoy “as that of a close friend.” For the elderly Ballou, Tolstoy had gone mad in the monomaniacal extremes to which he took Ballou’s own arguments. But Tolstoy didn’t mind. The Cornell University founder Andrew Dickson White, a long-distance visitor to Tolstoy’s estate, was shocked when Tolstoy insisted in conversation that Ballou was the “greatest of all American writers.”

Never one to avoid the opportunity to pen a lengthy tome, Tolstoy was so affected by his Americans that he started writing a commentary that became his most influential statement of his philosophy of nonviolence, The Kingdom of God Is Within You (1894). Citing the Americans copiously, Tolstoy also gave his thinking free rein. He gratefully followed Ballou’s biblical interpretations, since—Tolstoy said—“no aspect of the question” of nonresistance had escaped Ballou’s gaze. And it was no accident that the Americans had been led to oppose slavery and war simultaneously, and through it discovered the general principle of nonviolent politics in response to evil. When requested to address the American people as a whole in 1901, Tolstoy decided to “thank them for the great help” that their peace advocates had afforded him. “And I should like to ask the American people,” he added mischievously, “why they do not pay more attention to these voices (hardly to be replaced by those of financial and industrial millionaires, or successful generals and admirals).”

Ever since his conversion, Tolstoy’s readers have been divided by his ethics. The Russian sage never fully worked out its implications. He coveted a morality of pure intentions rather than judging by results. “To many people of our society it would be impossible to torture or kill a baby, even if they were told that by doing so they could save hundreds of other people,” he wrote to a New York correspondent in 1896. “And in the same way, a man who has developed a Christian sensibility of heart finds a whole series of actions have become impossible for him.” But he sometimes appealed to results anyway—as he would when it came to the likely effects of making war humane.

And he didn’t ever precisely explain whether and why all violence was really proscribed. Tolstoy once diffidently acknowledged that killing a mosquito was allowable. Setting a mousetrap, even if immoral, was less momentous an act of violence than injuring a horse, he added. But he never did offer a persuasive answer to why, even in the face of a violent attack, violence was never acceptable (other, of course, than that Jesus had said so). At the end of his life, asked about Lincoln on the centenary of his birth, Tolstoy called him the “only real giant” of modern history because “he loved his enemies as himself.” He didn’t mention that the U.S. president had gone to war with those enemies, too, however reluctantly.

But as his late texts washed over Russia and then the rest of the world, bands of “Tolstoyans”—and later nonviolent activists such as Mohandas Gandhi and Martin Luther King, Jr.—mobilized in response. Americans such as Jane Addams and William Jennings Bryan were far from the only ones to make a pilgrimage to Tolstoy’s estate, and many more consulted him by post. And it was popular to found communes, as Gandhi did in 1910 outside Johannesburg, to live out Tolstoy’s ideals. (One of his last American disciples, taken by his depiction of Christian life in its early decades, set up a still-existing Tolstoyan farm outside Spokane, Washington, originally as a refuge for Vietnam-era conscientious objectors.)

Others ruefully concluded that Tolstoy had allowed the worst part of himself, his philosophical tendencies, to overwhelm his writerly gifts and especially his genius for character and detail. “It is the greatest misfortune to the human race that he has so little power of reasoning,” the philosopher Bertrand Russell remarked contemptuously. Tolstoy’s own biographer chastised him for becoming a “denouncer of obvious evils in an obvious way,” deeming his pacifist outpourings “simplistic.” Intending to save him from a century’s worth of knowing verdicts, the craggy-faced Oxford don Isaiah Berlin repeated such criticisms when he called Tolstoy a fox who was confused about who he really was and tried to be a hedgehog instead.

In debates around Tolstoy’s legacy, however, it has never been noted that he was concerned in pioneering and still-pertinent ways with how legally humanizing vile practices risked entrenching them. It did so in two fundamental ways. First, reformers came to tolerate an enduring evil when they chose to make it more humane. Second, their audiences risked fooling themselves: they came to believe that striking a blow against the cruelty of a practice made their continuing involvement in it noble. Call the first the advocate’s compromise and the second the beneficiary’s bad faith. It is even possible that nothing of Tolstoy’s self-made religion survives except his astute and prophetic attempt—a small part of his grandiose if not megalomaniacal undertaking to finally save the world from sin—to denounce the contradictions and risks of humane war.



Prince Andrei’s arguments in War and Peace no longer made sense, by the converted Tolstoy’s lights. Those arguments had revolved around the likely consequences of humanizing or intensifying a conflict, speculating that the one would worsen outcomes where the other might improve them.

The later Tolstoy’s most inspired move was to develop a comparison of humane war to the more obvious evils of humanizing other violent corporal practices. He started by recalling the example of chattel slavery, charging that making it more humane had been a gross moral error. What if reformers humanized an institution they could and should have eradicated?

Not that Tolstoy’s outrage at human bondage was immediate. As a count and landowner, Tolstoy had enjoyed help from his 4,000-acre estate’s serfs for decades. He had once commented in his diary, “It’s true that slavery is an evil, but it is an extremely lovable one.” But shortly after, during his military service, he read Harriet Beecher Stowe’s Uncle Tom’s Cabin, the bestseller of the nineteenth century (after the Bible). Soon Tolstoy—like Pierre Bezukhov in his greatest novel—was attempting to free his own serfs. In 1861, he helped administer the abolition of serfdom in his home province, shortly before Abraham Lincoln’s Emancipation Proclamation called for an end to American slavery in the midst of the nation’s Civil War.

Tolstoy felt that slavery’s transformation from inevitable to intolerable provided lessons for targeting all human wrongs. Tolstoy never ceased likening things he did not like—including government itself—with chattel slavery. “Slavery has long been abolished. It was abolished in Rome, and in America, and in Russia, but what was abolished was the word and not the thing itself,” he contended. “Where violence is legalized, there slavery exists.” But in his activist phase, Tolstoy also referred much more specifically to the lessons that chattel slavery bore for the indictment of military violence. And his most explosive argument was to suggest that the very same compromises that reformers countenanced before gathering to abolish the practice were now being trotted out to rationalize the endurance of war. Humane slavery? That had been a sham. The idea of humane war was, too.

There had been a time, Tolstoy explained in a letter reported all around the world, when no one believed slavery could ever end. “Not only the ancient pagans, Plato and Aristotle, but the men nearest to us in time and Christian, were not able to conceive of mankind as existing without slavery,” he reported (accurately). Once the extraordinary possibility of an emancipated society had been glimpsed, a great many nonetheless concluded that the enormity of slaveholding made it ineradicable after all, or that its end was distant and speculative. If so, why not deal with its cruelty for as long as it lasted? That dreadful mistake, Tolstoy cautioned, was now being repeated with war, too. Under the headline “Tolstoi Writes of War, Says It Must Follow Slavery and Disappear,” The New York Times reported his message: “The partisans of error then pretend to understand the enormity and the cruelty of the system they defend … [but] declare that for the present its destruction is impossible.” Humanizing looked like a horrendous mistake when it came to chattel slavery in the past. Why not save ourselves from repeating the error when it comes to war in the present?

Tolstoy’s example is exceptionally interesting. For a long time, the cause of reform, when it came to chattel slavery across the Atlantic, tended in the direction of humanizing it, a project that coexisted comfortably with the strengthening of plantation discipline. Organizing movements and framing laws, reformers did not challenge property rights in slaves so much as attempt to ameliorate their treatment. If not human liberty, then humane treatment was what the humanity of slaves required. The choice was not entirely new at the turn of the nineteenth century. In the French and Spanish empires, often in the name of “Christian justice,” legal codes constrained what masters could do with their human property, without challenging their right to it. But in the 1790s, and especially after the fearful specter of slave revolt in Haiti, planters across the southern United States and the British West Indies accelerated a turn to a rhetoric of “amelioration,” which ended in the same place.

This amorphous term could mean many things. In the island sugar colonies of the British Empire, especially in the quarter century between the ban of the slave trade in 1807 and the Slavery Abolition Act of 1833, most planters had understood the need to answer moral criticisms of human bondage. They therefore asserted that their slaveholding was changing in form, and taking the sane path between stagnation and revolution. Production was made cheaper and more efficient, to demonstrate its modernity (and increase profit); slaves were better fed and treated—not worked to death and replaced so frequently, as in decades before.

Everyone understood such “amelioration” to serve the long-term endurance of the slave economy. And activists worked to find reforms slavers would accept, urging legal reform to enforce limits on treatment, such as the 1826 Slave Code. In his epistle to the Corinthians, Paul recounted that he was given thirty-nine lashes by the Jews, and masters disciplining slaves through flogging were sometimes limited to that number as an upper limit for each day (or in each session). And reforms often ruled out whipping slave women altogether. One law in Berbice, in British Guiana, explained that slaves needed to be treated “with such humanity, that Love and not Fear may operate, as motives for their good conduct to their Masters.”

Amelioration occurred in British North America, too, and (after the American Revolution) the southern states of the new republic. Indeed, the West Indies retained a reputation for cruelty and mortality to the end of enslavement while the United States took humanization to the hilt. As a result of its own sense of Enlightenment and modernity, the slaveholding class adopted a sometimes fervent principle of humanity that dictated treating their chattel less cruelly though never equally. As in the European empires, American slave codes bore on the decency required of masters, and case law authorized judges to determine if limits were transgressed. Just as early humane societies did not threaten the right to own pets, slave owners did not see the slightest contradiction between new limits to what they could do to their property and their eternal right to own it. Though struggling with each other, humanitarians and slaveholders shared the same goal: humane slavery.

The assumption of many reformers was that, because the possibility of abolition seemed a long way off (if it was available at all), humanization was the best policy for now. Occasionally they entertained the hope that the humanization of slavery would lead to its eradication—precisely the perspective that Moynier was to take, decades later, toward war. Was there a case to be made that transforming slavery in a more humane direction could or did prepare onetime advocates of the practice to become its enemies? Perhaps. The British pivot from humanization to abolition occurred in the space of a few decades. Focusing on the American case, however, Tolstoy stressed and worried about the reverse possibility: humane slavery could become endless slavery.

As the decades passed in the United States, the slave power was extended across the Cotton South and the number of humans held in bondage—however they were treated—skyrocketed. And everywhere it spread, humane slavery was insulated against criticism in the bargain. With “inhumane treatment” of chattel property increasingly under a cloud, slavery emerged “more tolerable for the slaveowner and the abolitionist,” wrote one of America’s greatest historians of slavery. “Victories over brutality left the real enemy more entrenched than ever. As slavery became less brutal there was less reason why it should be abolished.” The compromises that “humanity” made with slavers along the way were profound. No wonder that by the 1830s radical abolitionists in the United States inferred that the British example of ameliorating slavery had only entrenched the institution. For them, this stoked “a sense of urgency” about the need for immediate abolition, and “a mistrust of palliatives.” If they had been correct in retrospect, Tolstoy asked, why was the attempt to bring about humane war now different?



But Tolstoy’s favorite object lesson of a violent corporal practice that, if humanized, could endure more malignantly than ever was not human bondage but the slaughter of animals. This example allowed him to explore not advocates and their debatable and perverse compromises but entire societies and their bad faith. What did it mean when societies took modest acts that allowed their members to think they were good people while merely humanizing a systemic evil central to their way of life?

From his youth, Tolstoy had eaten animals with gusto. His years baiting and killing them were memorialized in War and Peace both in Pierre Bezukhov’s evening carousing with a bear and in an aristocratic wolf hunt. Even then, Tolstoy knew that “man feels a sense of horror” when “seeing a dying animal,” for a being “similar to his own is perishing before his eyes.” In “The Bear Hunt,” a later story, Tolstoy fictionalized his own brush with death after he hit his target in the head with a gunshot but only maimed the beast before it rushed him and his face was nearly chewed off. But not long into his conversion process, Tolstoy commanded his sons to stop bringing their prey from their routine country expeditions into the house; and shortly he was to stop eating animal flesh.

Concerns about animal cruelty had surged in the nineteenth century, together with the attack on slavery and then the campaign to humanize war, all with few precedents before. The Society for the Prevention of Cruelty to Animals, a British outfit, appeared in the 1820s, and parallel groups appeared across the Atlantic over the middle of the century. But some reforms were more popular, while others were unthinkable. Pride of place was given to animal cruelty protections, including bans on the fighting or torture of animals, blood sports such as bullbaiting and cockfighting that had once been common as popular entertainments. An enormous campaign against vivisection, in spite of its medical uses, surged later. The treatment of animals in slaughterhouses lagged far behind, and the main reform in that arena was to move sites of killing from urban view rather than regulate their internal workings. Nonmeat diets, meanwhile, were still regarded as crackpot.

Given his anxieties about movements against “brutality” (a crass misnomer to describe animal mistreatment), Tolstoy was not above attacking the coming of “humanity” in this realm. As with war, Tolstoy emphasized how it could function to enable and entrench more violence than ever. By the 1860s, when Americans got around to starting their own American Society for the Prevention of Cruelty to Animals, its founder could explain that “already it is fashionable to defend the friendless dumb brute.” But that defense prettified enduring and even increased violence, especially since the stigmatization of some outrages to animals coexisted with the skyrocketing of their murder for food. Prince Andrei in War and Peace, as part of his speech, captured the hypocrisy brilliantly. Making war more humane, he says, is exactly like “the magnanimity and sensibility of the lady who turns sick at the sight of a slaughtered calf—she is so kind-hearted she cannot see blood—but eats fricasseed veal with a very good appetite.”

In 1885, Tolstoy met William Frey, an itinerant mathematician who had served as a soldier in the Russian Empire during the Napoleonic Wars before moving to central Kansas to take part in an ill-fated Russian colony. A vegetarian, Frey had also given up salt entirely. And over a few days of intense conversation, he convinced his new friend that the structure of human teeth and the length of our intestines proved eating meat was unnatural, in case the moral reasons a preacher renowned for nonviolence might have to abstain weren’t enough. Tolstoy’s daughters and his—initially rather grudging—wife conformed to his new vegetarian diet; a cookbook of their recipes traveled the world.

Unlike many early vegetarians of the era, who were often linked to other kinds of counterculture but saw no connection between diet and war, Tolstoy constantly sustained Prince Andrei’s analogy between slaughtering animals and killing men. “As long as there are slaughterhouses there will always be battlefields,” he had remarked already the year before his decision to stop eating meat.

When he wrote a preface for an early treatise of vegetarian ethics in 1892, Tolstoy returned to his analogy of animal slaughter and humane war. His visit to the slaughterhouse in Tula, the town near his estate, in order “to see with my own eyes the reality of the question raised when vegetarianism is discussed,” called forth—one more time—his denunciation of the sinister dynamic of humane entrenchment. On arrival, Tolstoy remembered, the “disgusting, fetid smell” suffused the area. As he entered the red brick building, he was able to watch as a butcher stabbed an ox into immobility before cutting its throat and beginning to dismember it before its life was gone, even skinning its skull “while it continued to writhe.” “All the time this was going on,” Tolstoy noted, “the ox kept incessantly twitching its head as if trying to get up.” The next victim, a bull, required much more violence even to subdue, for the initial blow went awry.

What interested Tolstoy in this scene was not merely the grisliness of slaughter, an immemorial practice, but the novelty of acting in the name of humanity to make it kinder and moral. He went to Tula, rather than a local shop in the countryside, in order to witness “the new and improved system practiced in large towns, with a view to causing the animals as little suffering as possible.” In the great cities of the transatlantic world, slaughter was being centralized and quarantined in new ways, before the vast new zones of death were transplanted far away. Tolstoy’s grim expedition revealed, however, that the amelioration of meat production primarily served to help its audiences manage their consciences, telling themselves they were better people while in fact they sponsored as much violence as ever, if not more.

At the end of his visit to the slaughterhouse, Tolstoy revived Prince Andrei’s thinking from almost three decades before, almost citing his former character. The aged guru imagined “a kind, refined lady” who “is so sensitive that she is unable, not only herself to inflict suffering on animals, but even to bear the sight of suffering.” No wonder that a more humane mode of production—if preferably out of sight—suited her. Yet “she cannot avoid causing suffering to animals—for she eats them.” Indeed, thanks to the amelioration of slaughter “she will devour these animals with full assurance that she is doing right.”

There is little debate to be had over whether making animal slaughter humane helped raise consciousness over time, to the point of sparking a drive to abolish an atrocious practice altogether. And Tolstoy only glimpsed the early stages of the humanization of meat production. In the case of animals, humanization was clearly a path not to pacification but to much more violence. The slaughterhouse showed how “humanity” worked when its pursuit was entirely unrelated to an abolitionist goal. Did making war humane risk a similar result?



Tolstoy died in 1910, in a remote train station in Astapovo, on a bizarre flight from his home and his long-suffering wife. Ironically, it was within a few weeks of Dunant’s own passing. It would soon become clear—if it wasn’t already clear during the Russian sage’s lifetime—that his worries about Dunant’s project were expressed too early. Hadji Murat, Tolstoy’s posthumous novella recounting the difficulties of maintaining imperial control in the face of Muslim terrorism, could not seem prophetic to Americans for decades. For a long time, his warnings about making war humane were inapplicable as well.

Indeed, the inhumanity of wars would remain and even worsen, even as they broke out too regularly and lasted too long. The fact that killing was nasty and brutish did not make it either infrequent or short. That some wars would become more humane, toward the end of the twentieth century, could never undermine the ethical importance of pushing for even more humanity. Even so, Tolstoy’s anxieties about the risks the ideal of humane war poses to an elusive peace still apply.

Tolstoy went too far and, like many prophets, spoke too soon. He had a premonition of a fearful syndrome that had not yet come online. He understood that humanity in warfare, for all its virtues, opened up the possibility of a new vice—facilitating and legitimating war rather than controlling its outbreak or ending its continuation. Humanitarianism led advocates to compromise in pursuit of humane war and publics to feel good enough about themselves in the bargain to permit it to go on and on.

In his great post-Vietnam book Just and Unjust Wars (1977), the political theorist Michael Walzer concluded with a respectful critique of the Russian sage. “It is no service to the cause to ridicule the rules of war,” he wrote, “as Tolstoy did.” Humanizing conflict, Walzer surmised, itself makes possible further resistance to it: ungoverned violence, after all, might leave no one left to criticize it. The “restraint of war” through the humanizing of rules “is the beginning of peace.” To which one might say: Sometimes, sometimes not.

In one of the most celebrated scenes in War and Peace, Prince Andrei, his back on the ground after being wounded at Austerlitz, becomes enraptured by the sky, which symbolizes justice and tranquility, compared with earthbound carnage and strife. “All is vanity, all falsehood, except that infinite sky,” Andrei meditates. Tolstoy died shortly before war began to colonize the heavens, and he could not have imagined our age of drones. But his warning has never been more pertinent than it is now. Today, Tolstoy is being proved right, and Walzer wrong: the humanization of America’s wars has become a part of the syndrome of their perpetuation, not a step beyond them.





 

CHAPTER TWO


Blessed Are the Peacemakers

In 1891, Leo Tolstoy read Lay Down Your Arms, a novel proclaiming the need for peace. The book, written by the Austrian noblewoman Bertha von Suttner, had taken America and Europe by storm and made its author the second-most-famous woman in the world. (Queen Victoria was the first.) Suttner would win the Nobel Peace Prize, which she had helped inspire, in 1905. She was the first woman to do so. In the previous two decades, no one had done more to broaden and popularize the transatlantic movement for peace.

Tolstoy didn’t think much of Suttner’s artistry, he told friends; but the moral importance of her cause led him to write to her with a tribute anyway. The novel was “a happy augury,” he enthused. “The abolition of slavery was preceded by the famous book of a woman, Mrs. Beecher Stowe; God grant that the abolition of war may follow upon yours.” If they were lucky, Tolstoy hoped, Suttner would raise consciousness of war’s evils so that the old law protecting war would crumble and a new one prohibiting it—God’s law of love—would take its place.

Forgotten today, Suttner and her fellow peace activists ushered in a new moral order in which politicians at least have to pay lip service to the ideal of peace, even when they wage war. Her flaws and foibles were many. Yet the peacemakers were the true seers of our world today, one in which war is deemed immoral and illegal, with infuriating but narrowing exceptions. And though few could have predicted it during her time, it was Suttner more than anyone who made imaginable a new American-led peace that would guarantee Europeans a paradise beyond the age-old imperial strife that culminated in two gargantuan world wars. Indeed, the goal of institutionalizing peace surged, while the agenda of making war humane dithered in the century after Tolstoy first warned against it.

Tolstoy kept abreast of the burgeoning transatlantic peace movement as it expanded through the era of his ethical preaching, praising its goals and voluminously propagating the message of its members in his much-read writings. Suttner and Tolstoy agreed that peace had to become an expectation and norm before anything else. But they differed about how advocates for peace should proceed. Tolstoy insisted that refusal to serve states alone would do the trick. “For the disappearance of war there is no need of conferences,” he warned her. “As long as every man at the age of twenty or twenty-one abjures his religion—not only Christianity but the commandments of Moses (‘Thou shalt not kill’)—and promises to kill all those whom his superior orders him to kill, even his brothers and parents, so long war will not cease; and it will grow more and more cruel, as it is already becoming in our day.” Suttner loved conferences.

Individuals who heard Tolstoy’s call across Europe—in books, articles, and letters to sundry correspondents—struck their blow for peace by refusing to serve. Tolstoy himself also championed the pacifism of whole communities such as the Dukhobors, a Christian sect in the Caucasus persecuted by the tsar. (Tolstoy later helped fund the mass exodus of the Dukhobors to Canada.) But his refusal of compromise with states struck many who shared his goals as pointless. If there was any opportunity to make states take war off the table in their dealings with one another, why not seize it? The perfect could not rule out the good. “If the policy of Tolstoy had been followed,” some admirers in the American movement put it diplomatically on his death, “we should probably have had no organized peace movements at all, and certainly none of the great results which have been brought about.”

With the era of world wars already looming at his death, it wasn’t clear that Tolstoy was wrong. The results of coaxing states to the peace table were not great and were about to get much worse. Citing an old peasant saying, Tolstoy told an interviewer that trying to get governments to settle their differences was as futile as trying to catch a bird by sprinkling salt on its tail. He criticized Suttner for taking Nobel’s money. When he passed away, she nonetheless praised him as “a high priest” of her cause. Yet her version of their religion involved chasing a lot of birds with salt.



Born in 1843 as Bertha Sophia Felicita Countess Kinsky von Chinic und Tettau, Suttner escaped genteel poverty through marriage. Her mother was a commoner, and her father, a Bohemian aristocrat with an ancestor who had been involved in the defenestration of Prague, had died at seventy-five before she was born. It was after she began work as a Viennese governess in the Suttner household that she fell in love with her charges’ older brother. The family’s disapproval was such that she had to decamp temporarily to Paris—where she fatefully served as the Swedish chemical magnate Alfred Nobel’s private secretary—before she became Baroness von Suttner in a clandestine wedding in 1876.

Suttner dedicated herself to writing, both in the couple’s first romantic decade together in the Caucasus and from her husband’s family’s modest castle near Vienna thereafter. No one knows what sparked her investment in the cause, but she decided to write an antiwar novel. Suttner had heard of the fledgling European peace societies in her salons—and succeeded in raising them to a new level of visibility in the novel she dashed off quickly. She later explained that it was mainly a matter of saying the right thing at the right time: “The stroke of lightning is only possible if the air is loaded with electricity.” Like Stowe’s sentimental fiction, the familial melodrama of the story and the feminine protest against the effects of brutal violence on domestic virtue added a supremely popular new perspective to Christian and male reform alike.

Lay Down Your Arms is the heartrending story of a young Austrian wife. She loses one husband to the Battle of Magenta—an engagement in Lombardy in the Austro-Sardinian War two weeks before the Battle of Solferino, which had led to the Red Cross’s founding. Then Suttner’s heroine finds domestic bliss with a second mate repeatedly called to Austria’s wars, especially its failed wars against Prussia in the course of German unification, culminating in the bloody 1866 Battle of Königgrätz. In Suttner’s dramatization of antiwar politics, the dead and wounded were not faceless and faraway. They were the husbands, brothers, and sons of modern women no longer resigned to their losses.

Artlessly didactic in its message, the novel was effective for its hundreds of thousands of readers because it staged a moral awakening through the experiences of its characters. Martha, the narrator and protagonist, long shares the “dark and awful conception which the majority of mankind have of war.” Before her enlightenment, however, it was as if the clash of what is “really two masses of men who are rushing to fight each other” were someone else’s doing, with responsibility for the butchery “lying beyond the will of individuals.”

After a war, there were always recriminations about its consequences. But when it started, the haze of militarism, pride, and virtue obscured the possibility of moral choice—or even awareness that, in the end, you could lose. “The mere mention of a shadow of a doubt” when it comes to war “is in itself unpatriotic,” and when Martha casts one in public discussion before her husband marches to his death, she is “ignominiously hissed down.” But what is her alternative? When she volunteers for “Patriotic Aid” to minister to Austrian troops, she feels a certain virtue herself. After all, there is no better course than to make the inevitable less disastrous. It makes no more sense to talk of the end of war than of “the abolition of earthquakes.”

Remarried to a cerebral and compassionate aristocrat, whom Suttner modeled on her own husband, Martha is not above snide wit as they live together through the wars to come. On hearing that the cure for depression is “a jolly rattling war” but that “the peace threatens to last as far as we can see,” she replied that it is “an extraordinary collocation of words” to equate war with happiness and peace with disturbance.

The couple’s most convincing answer to militarism is to insist that progress has meant a new sensibility. When her father says his ardor for killing has never cooled, Martha’s husband remarks that he goes to war “not with pleasure, but with resignation.” In the father’s generation, “the warlike spirit is livelier than in ours,” and lacked “the feeling of humanity, which is zealous for the abolition of all misery, and which at this time is extending in ever-wider circles.” When the father protests that misery in general can no more be abolished than war in particular, the response comes on behalf of all those who have moved from necessity to possibility:


In these words you are defining the only point of view (one now much shaken) from which the past used to regard all social evils—i.e., the point of view of resignation—as one looks at what is inevitable … But if ever, at the sight of a great evil, the doubtful question has forced itself on one’s heart, “Must this be so?” then the heart can no longer remain cold; and, besides pity, a kind of repentance springs up. Not a personal repentance indeed but—how shall I express it?—a protest from the conscience of the age.



As a result, and under Martha’s tutelage, her husband abandons all investment in war. In an extended analogy with the primitivism of religion, he gives up fealty to “the war god,” and resolves that he will “no longer kneel” or even “enter the now desecrated temple,” hear “the mighty organ-voice of the cannon,” nor inhale “the incense-smoke of the powder.”

The true religion was peace among states, not humanity within their wars. “What is the flag of the Red Cross compared with the white standard of peace?” asked Suttner’s novel The Machine Age, published in 1889, the same year she published her masterpiece. “To heal a fraction of the wounded was possible under the former—but for the victims of a coming war, to make all the impoverished rich again, all the sick healthy, all the dead alive was what the latter symbolizes, by nipping the possibility of the coming war itself in the bud.” In Lay Down Your Arms, even Martha’s once-militaristic father converts to her pacifist cause on his deathbed. Unfortunately, even as she discovers and joins the cause of the “war on war” of the new peace associations of Europe, Martha’s second husband perishes in the midst of the Franco-Prussian War in 1870, in spite of his attempt to steer clear of the fracas.

When Lay Down Your Arms appeared in 1889, it set fin de siècle Europe and the United States on their ears. After selling more than 200,000 copies in German-speaking lands, more than a million copies circulated in at least sixteen languages elsewhere. Before World War I, no document of Western civilization did more to turn what had been a crackpot and marginal call for an end to endless war into a mainstream cause. But it also helped that the cause itself was transforming, becoming more professional, realistic, and “scientific.”



The movement surged in Europe during the slow breakdown of peace between the 1860s and the outbreak of World War I. The reason was the crystallization of a new sensibility that despised exposure to occasional wars in the midst of progress and plenty. The same nations whose populations were learning to demand a European peace, of course, were at the height of an imperialist scramble to parcel out the world among themselves. States faced far less criticism at home when they committed violence on other continents, in perpetual counterinsurgent war to conquer new colonies or in the maintenance of ongoing overseas holdings. Still, the transatlantic expectation of peace among white people and Christians telling themselves they shared a common “civilization” was nothing short of extraordinary. For the first time, the inevitability of war in human affairs was not taken for granted.

Uncoordinated, new peace groups sprang up across the Atlantic, championing hardheaded approaches to the horror of war. Unlike some earlier Christian preachers of nonresistance, most peace advocates conceded the legitimacy of defensive war. Their focus was on devising realistic solutions that would control all the wars that were aggressive in intent, unnecessary for safety, terrible for soldiers, and wasteful of treasure. They were galvanized by an unprecedented burst of women’s activism and new strategies of international mobilization. The Interparliamentary Union brought together elected representatives across borders. It, in turn, was dwarfed by the profusion of other nongovernmental organizations, both religious and secular, which the ideal of peace brought into existence like no cause before human rights a century later. After conference upon international conference, by the outbreak of World War I, the groups counted more than a million members.

With Suttner as its most famous propagandist, peace was commonly cast as a feminine agenda. In fact, men led all the peace associations and groups that were not exclusively for women—and the delay in Suttner’s Nobel Prize was almost certainly due to the fact that she was a woman. One German militarist dismissed the German Peace Society as “a comical sewing bee composed of sentimental aunts of both sexes,” and jibes about “bluestockings,” educated women who strove for public and not merely private virtue, were common everywhere.

Suttner herself denied that peace was specifically a women’s cause. “There is no reason to expect women as such to care about the peace movement,” she wrote curtly. When addressing Americans the year she became an international celebrity, she explained: “Although it is self-evident that everything that a woman writes must be written from a woman’s standpoint, it does not agree with my principles to treat the problem of peace and war exclusively, or even principally, in its relations to the feelings and lives of women.” She added that, even when they did not fight, women were just as likely to glorify war as men. Others, however, were more forthright. The American Jane Addams and the Swede Ellen Key maintained it was not accidental that feminists were disproportionately pacifists and vice versa.

It was in part to counteract the peace movement’s nagging reputation for utopianism (and feminism) that making it seem “scientific” became crucial. Advocating political change in modest steps, the movement could hold out credible hope for the future. Alfred Fried, the German peace leader whom Suttner inspired, kept his distance from her hectoring and sentimentalism, insisting that the end of war was not so much a moral demand as an inexorable necessity. The Polish financier Jan Bloch scored an international bestseller by combining prognostication and research in his seven-volume The Future of War, popularized in 1899, which claimed that technological change made traditional battles obsolete, and therefore war was not worth fighting. (He specifically predicted that, if fought, war would merely devolve into trench stalemates.)

And a good many peacemongers counted on economic interdependence alongside technology. Frédéric Passy, who shared the first Nobel for peace, was an economist by profession. War was no longer in any nation’s economic or geopolitical self-interest, the English 1933 prizewinner Norman Angell claimed in his classic The Great Illusion (1909). It was precisely this reality, he contended, that could allow the case for peace to transcend the moral admonition that had failed badly so far. Selling millions of copies on publication and translated into twenty-five languages, Angell’s analysis convinced readers that the material conditions for universal harmony were at hand.

The peace movement’s proposed tool, legal treaty, looked better than it had in earlier decades, thanks to a fashionable new spate of international lawmaking after 1850 in other areas. Beyond all else, the movement put its weight behind the promotion of schemes to morally cajole or legally compel states to peacefully negotiate their differences so that they would never reach the point of war. The creation of a congress of nations seemed infeasible for the time being. And so it was arbitration that attracted most support among activists, especially Americans, and from governments, in the half century before World War I. Indeed, it was widely believed that a system of arbitration among states would avoid the trouble of setting up a more formal international organization of nations. Calls for disarmament also surged.

A universal system of binding arbitration among states had originally been proposed in the 1840s by an American, William Jay, who was a son of one of the country’s founders and first Supreme Court chief justice. The idea was to encourage or force states into a system in which nonpartisan outsiders would adjudicate all or at least some of their differences. American enthusiasts saw it as a federalization of the world that would do for fractious nations what the Constitution had done for their previously fractious states in 1787. To gain traction for a multilateral system across the Atlantic, advocates of arbitration often proposed that individual states could agree to bilateral treaties with partners that called for arbitrating any disputes that arose.

In the late nineteenth century, they were astonishingly successful. They boasted more than 150 actual instances of arbitrated compromise between states, in circumstances that might otherwise have led to armed strife. By the 1890s, there were serious proposals not merely to establish a universal arbitration system but even to found an expert body or full-fledged court that would pacify the globe with the consent of once-warring states. Proposals differed about how compulsory to make the system. There was also disagreement over whether states could reserve the right to go to war, not merely in cases of self-defense but also when “national honor” or “vital interests” were at stake.



Calls for arbitration, like the advocacy of peace in all its forms, were gifted an electrifying opportunity when a bolt from the blue struck at the languorous end of the summer of 1898. The new Russian tsar, Nicholas II, called for a European peace conference to address the arms race of European powers and to deliberate on conditions and institutions of a durable peace. His premise was “the longings for a general appeasement” that had “become especially pronounced in the consciences of civilized nations” in “the course of the last twenty years.” A “real and durable peace” was not only a new condition of popular legitimacy of governments, the tsar explained. It was in their essential interest, too. A conference on the topic would be “by the help of God, a happy presage for the century which is about to open.”

It was an utterly shocking development, and not only because of the authoritarian and even reactionary politics of its main advocate. Why the conference had been called provided as much fodder for windy debate as what it could or should achieve. But it was clear that the cause of peace had achieved an unprecedented breakthrough. When he heard of Nicholas’s rescript, his third cousin Wilhelm II, the sybaritic Kaiser of the German empire, reportedly exclaimed: “Holy Bertha!” Even a gruff Tolstoy momentarily warmed to the prospect of concord among states, through their own agreement when pressed by their own publics.

The tsar’s interest in the conference was political as much as principled. The arms race had brought Russia to the brink of financial ruin, with the Anglo-German naval rivalry rushing toward its climax. But Nicholas’s personal interactions with Jan Bloch, with his predictions of the obsolescence of war, also stood behind the tsar’s call for a durable peace. Given that Western states had recently and unequivocally refused to sign on to more arbitration or disarmament schemes, the tsar’s initiative was a providential surprise, and the peace movement stood to gain an advantage from it.

The European peace movement threw itself into furious preparations to redeem its promises, as the conference site was fixed in The Hague, a palace of the Dutch monarchy. W. T. Stead, the leading British newspaperman of his age, added momentum (or stole it, according to annoyed old hands in the cause). Founding a mass subscription magazine, War Against War, to chronicle the event, Stead publicly called for an international “peace crusade.” States would have to be pressured to heed the tsar’s call to abandon war for good, or at least to halt their frighteningly destructive and ruinously costly military buildups. (When Stead, who also popularized Bloch’s thinking in English, died on the Titanic in 1912, not the least of the tragedies is that it deprived him of his Nobel Peace Prize, in what was said to be his year to win it.)

The peace movement moved into high gear precisely because the tsar’s vision elicited unexpected public enthusiasm. Peace activists gathered hundreds of thousands of signatures (more than a quarter million from Denmark alone) supporting the conference agenda. It was a moment when, to Suttner and so many others, the final peace of which they had dreamed was suddenly there to be grasped in reality—if enlightened statesmen were forced into obeying public opinion.

Suttner’s hotel flew a white flag to advertise her presence during the proceedings, and she kept the pressure on, publishing a diary of her activism in the formal sessions and in the wings. Machinations in the lead-up to the conference already showed that humoring Nicholas and placating the eager public were going to be the main agenda. As negotiations continued, it became clear that states (especially Germany) were not about to do more than pay lip service to the cause of peace. Suttner’s worst fears were realized when it became evident that no constraints on the freedom to initiate hostilities were in the offing. Scandalously, delegates at the opulent House in the Woods, where the conference was held, moved sanctimoniously to Plan B: an agreement concluded with effusive pageantry and showy moralism to regulate how war is fought. Like Suttner, Tolstoy returned from his credulous stance to one of knowing skepticism. Always willing to castigate the immoral from his mountaintop, he inveighed against all “hypocritical institutions, whose purpose is not the attainment of peace, but, on the contrary, the concealment from men of that one means for attaining universal peace”—namely, his own ethics of nonresistance. Once so promising, the proceedings at The Hague were no more than a dodge.

True, there was one breakthrough: the creation of a corps of judges called the Permanent Court of Arbitration, which still exists to this day. And the possibility was left open that future conferences might obligate states to submit themselves to that court’s arbitration on a compulsory basis. Yet it was now clear that the dream of peace would have to be realized another day and rely on a different embodiment. Unfortunately, the successor conference, which took place in 1907, also ended with little to show for itself other than more rules for humane war, and with dreams for a more powerful arbitration court dashed. Suttner, refusing to be defeated, took a long view. A decade after the first conference in The Hague, she called it “an epoch-making date in the history of the world.” It marked “the first time, since history began to be written, that the representatives of governments come together to find a means for ‘securing a permanent, genuine peace’ for the world.”



Suttner died in summer 1914, mere days before the assassination of the heir to the Habsburg throne touched off World War I. On her passing, the editorialists of The Nation in New York City recalled Suttner’s novel Lay Down Your Arms as the most transformational call for peace the world had ever seen. “No other brief for peace has won so many converts or exercised so great an influence on all quarters of the globe.”

A minority of Americans were sure that their country was essential to Suttner’s cause of bringing peace. “Law, the first daughter of the voice of God, asserts herself as civilization advances and will be heard,” insisted a group of U.S. peace activists advocating arbitration who met every year at the beautiful Lake Mohonk in New York State, where their leaders owned a hotel that still draws visitors. And Suttner frequently returned the favor. “I wish to dwell for a moment on the subject of America,” she had remarked on the receipt of her Nobel Peace Prize for 1905, to an overflowing crowd in the Hals Brothers Concert Hall in Oslo in April 1906. “This land of limitless opportunities is marked by its ability to carry out new and daring plans of enormous imagination and scope, while often using the simplest methods. In other words, it is a nation idealistic in its concepts and practical in its execution of them. We feel that the modern peace movement has every chance in America of attracting strong support and of finding a clear formula for the implementation of its aims.”

She had visited the United States twice, in 1904 and 1912. The first time she came for the international peace conference that year and met with President Theodore Roosevelt. He owed his reputation to leading the Rough Riders in the Battle of San Juan Hill in Cuba in 1898, and thus for leading the United States into an imperial era. After extracting Roosevelt’s promise to advance the arbitration movement, Suttner traveled as far as Cincinnati.

On her next trip, Suttner traveled to San Francisco at the invitation of women’s activists. Omitting the annexation of Hawaii and the incorporation of the formerly Spanish Philippines, Suttner once again held out the United States as iconic. “America’s glory and grandeur,” she recorded, “consisted in having attained such proportions without a standing army, safe without defense, giving the world an example of peace.” Celebrating the enfranchisement of Californian women the year before her visit to San Francisco, Suttner cast it as one more sign that America would “lead the lion of European militarism and the bleeding lamb of the people to a resting place.”

The trouble was, for a long time it had been difficult to imagine the prospect of the United States playing the role of peacemaker. It may have been the state most identified with peace, but that was only because of its refusal to traffic in war outside its hemisphere. Yet there was no denying that by 1914, in spite of its Civil War and resulting late start, America boasted perhaps the richest peace culture of any transatlantic state. In addition to commonalities with Western Europe, the country’s peace culture relied on two distinctive resources. The nation’s unreconstructed Christianity and geographical isolation meant that Americans—especially in the agrarian Midwest—could make up for their lack of exposure to the bloodbaths of European war with a fervency for the cause of peace that Europeans could not always match.

The 1823 “doctrine” of the fifth U.S. president, James Monroe, forbidding new European colonization in the Western hemisphere was unclear enough to allow for warring interpretations throughout the nineteenth century. William Seward, secretary of state at the time of the Geneva Convention, even believed Monroe’s framework ruled out U.S. ratification of the treaty for humane treatment of wounded soldiers. The Civil War nurse and philanthropist Clara Barton, who learned of the Red Cross in 1869 on a health cure in Europe, where she witnessed the carnage of the Franco-Prussian War, came home and faced resistance in coaxing her country on board. Seward’s son Frederick, serving as assistant secretary of state, “regarded it as a settled thing” when Barton approached him in 1877. After five years of her agitation and under a new administration, Secretary of State James Blaine decided that “the Monroe Doctrine was not made to ward off humanity,” and the United States became the last “civilized power” to join the treaty in 1882.

At the turn of the century, however, that same doctrine was still taken to mark limits to America’s ability to enter binding international peace agreements. At The Hague, in 1899, the U.S. representative Andrew Dickson White organized a field trip to nearby Delft on July 4 to lay a wreath of silver and gold on the tomb of the seventeenth-century philosopher Hugo Grotius. The act was meant to symbolize the coincidence of America’s role in the world with the aims of the tradition of international law that the early modern thinker had supposedly founded. But when it came to the conference’s arbitration treaty, Europeans agreed that the United States lacked any global obligations. Nothing so far interfered with whatever action America deemed necessary in its hemispheric security zone, or required U.S. involvement in European affairs.

Indeed, as America’s empire expanded across the Pacific starting in 1898, the country stubbornly refused any version of arbitration that placed any check on its freedom to stay out of European war. Arbitration was a good thing for European states, given their usual internecine violence. But Americans drew up short if arbitration meant they might get drawn into wars, especially ones pitting European warmongers against one another. In 1897, the U.S. secretary of state Richard Olney negotiated a treaty calling for submission of any disputes with the United Kingdom to binding arbitration. It was a sign of a growing relationship between the “mother country” and its once-rebellious child and was welcomed initially as “one of the greatest events of modern history.” The Senate voted it down.

American elites still pursued the broader project of making such treaties in the aftermath of this bitter experience. The Republican secretary of state and later New York senator Elihu Root was a fanatic for arbitration in order to keep the United States out of European wars. (He did not believe the concept should apply to the colonial pacification of his country’s new Philippines holdings.) Root even won the Nobel Peace Prize in 1912 for arbitration work. U.S. interest in international law exploded, with professional associations formed and new journals founded. For fifteen years, Root presided over an endowment for international peace funded by the steel magnate Andrew Carnegie, which touted the uses of international law. The new breed of practitioners in the field, operating in harmony with the new American empire, considered arbitration an important mission—but even they generally wanted its fulfillment to leave the United States free of hard new commitments.

In spite—or as a reflection—of America’s traditions of keeping distance from European wars, an extraordinary flourishing of peace activism and sentiment occurred. Peace was a mainstream idea for Americans, who could not imagine themselves disrupting it (at least outside their own hemisphere). It sank into many sectors of national life, from Christians to feminists and from lawyers to workingmen. Carnegie, inspired by his Scottish uncle’s devotion to the issue, became a “great apostle of arbitration and peace,” as American activists exultantly put it when he came out for the cause in 1904. Alongside his American peace projects, Carnegie gave the enormous sum of $1.5 million—$50 million today—to build a peace palace in The Hague, which opened ten years later and still hosts the Permanent Court of Arbitration as well as other internationalist enterprises. He even offered Suttner a pension to the end of her days.

U.S. politicians were more authentic and more outspoken in pressing the peace agenda than politicians elsewhere. In between his second failed presidential campaign in 1900 and his third failed attempt in 1908, the peace advocate and Democratic Party politician William Jennings Bryan took the time to visit Tolstoy on his Russian estate. He became a Tolstoy nut, hanging a picture of the Russian sage in his home and proselytizing his message. Bryan didn’t stave off U.S. entry into World War I (in spite of trying). But from the earliest days of his stint as President Woodrow Wilson’s secretary of state in 1913–15, he concluded no fewer than thirty arbitration treaties between the United States and other countries, including the United Kingdom. As the Senate ratified treaty after treaty, Bryan distributed as souvenirs paperweights that had been created from War Department swords beaten into plowshares, inscribed with biblical peace promises. Notwithstanding the tsar’s good press for calling the peace conference in The Hague, no comparable politician ever emerged from Europe nor ascended so high.



A young American named Quincy Wright was determined to be part of the American peace right away. A bespectacled political scientist with black hair parted in the center, Wright had a vision. When it came to him in 1917 as his country entered World War I, it inspired his lifetime task, which he never relinquished. From his decades-long perch at the University of Chicago, he picked up Suttner’s baton and attended a lot of conferences, too. He was the Zelig of American internationalists between World War I and the Vietnam War. Involved in every major debate, he would witness the making of a Pax Americana—though it may not have been the peace of which Suttner dreamed.

Born in 1890 in Medford, Massachusetts, Wright grew up in Illinois. His father, Philip Green Wright, was a grandchild of the famed New England abolitionist and father of American life insurance, Elizur Wright. Philip Green Wright taught economics at Lombard College (now defunct) in Galesburg, Illinois, and his son Quincy grew up in a house steps from the college, where Philip and his wife, Elizabeth, received students in their prairie salon. The poet Carl Sandburg, a Galesburg native who returned to study at Lombard after joining the army during the Spanish-American War, was formed there. Philip Wright “was at home in either the hard-as-nails utilitarian fields or in the realm of the ethereal and insoluble,” Sandburg recalled later. Sandburg was “frequently around our house,” Quincy remembered. While they “discoursed on such subjects as economic reform and socialism,” the younger Wright helped the poet put out early works using the printing press his father kept in the basement, a memento of an earlier career.

Quincy went to Lombard, too, and then earned a doctorate at the University of Illinois. After a brief spell in naval intelligence, he became the University of Chicago’s authority on international law and one of its leading scholars. When he had his vision, his father had since moved from Galesburg for a brief stint in the Harvard economics department, then joined what would become the Brookings Institution. A few weeks after the United States entered World War I in summer 1917, Philip Wright sent his son a speech by Senator J. Hamilton Lewis of Illinois predicting that the war would force America to enter a “United States of World Government.” It was “exactly the thing called for,” Quincy wrote back.

Was it not realistic, he explained to his father, to do the same for the world—pushing it from loose confederation to strong federation—that the Constitution had done for the American states in 1787? An organization of polities under law was “the scheme of things which international law writers have thought, (not realized) for the past three hundred years,” and the world was “very much nearer that desideratum than appearances would lead one to believe.” In response, Philip Wright (who dabbled in verse when not studying sugar and tariffs) cited Alfred Lord Tennyson’s memorable poem “Locksley Hall,” which promised a day when “the war-drum throbb’d no longer.” With “the battle-flags … furl’d,” a “Parliament of man, the Federation of the world” would arise. Still, it was a prospect that hardly seemed imminent—and Philip worried whether the legalistic reform of which his son was so enamored would ever bring it about, especially given the grim news of Black people massacred by white mobs in East St. Louis and socialists protesting war beaten in the street in Boston.

The objection that “technical discussions on questions of the law of war, seem wholly futile when we hope to abolish war,” Quincy acknowledged, struck him powerfully. (Nor was it novel. He and his new wife, Louise, were reading Tolstoy together that very summer, he explained.) Moreover, it would be wrong to proceed with small steps without keeping the ultimate goal of final peace in mind at the same time. But his father made a gross error in thinking that peace was utopian. “There is no problem so small that its solution in the better way is not worthwhile.” War was the problem from hell. But it could be solved.

For every skeptic who said that the mounting political hostilities that had climaxed in World War I proved definitively that peace was beyond reach, there were droves of survivors of the horror who demanded that statesmen never loose such a blood-dimmed tide again. Certainly, in the summer of 1914 it had not seemed that pressure for peace would result from the war. Europeans on all sides were fervent for victory, a gory one if necessary. In spite of a generation of peace activism, patriotism surged in Europe to the point of swamping opposition. Even socialists who claimed to represent workingmen across borders and who had regularly stood for peace in international affairs in various crises ended up embracing the war when it came. Almost as floridly, the leaders and members of peace movements sided nearly unanimously with their respective countries’ decision to go to war in August 1914. Even in the United States, the die was cast when some progressives and socialists took Wilson’s rationale for one last war seriously in 1916–17, although Wilson soon engaged in a ferocious crackdown on dissent as the intervention began.

Perverse as it may seem to say so, World War I was also “the great war for peace.” The death of ten million soldiers and forty million civilians, at a price tag of $200 billion (more than $3 trillion by today’s reckoning), made the old warnings of the peace movement about the stakes of conflict seem both justified and prescient—once war fever passed. Over the course of its terrible four years of death, what had been a marginal agenda became central to national life everywhere and global diplomacy forever, beyond the wildest dreams of earlier generations of activists.

Ironically, in other words, the very failure of the peace movement to stave off World War I created the conditions for its eventual success. Many more European survivors of war, especially the victims of its worst depredations, were now ready to demand peace from their states. The overthrow of the Russian Empire and the birth of the Soviet Union portended a new equation. America’s entry into the war in 1917 in the name of what Wilson gravely called “peace without victory” did so even more.

Even during the war, peace agitation occurred. Forlorn socialists of every nation, in the minority within their own movement, indicted the patriotic response to the call to arms—and were normally thrown in jail for their trouble, from Eugene Debs in the United States to Rosa Luxemburg in Germany. As in no war before, war resistance became rife across the Atlantic, far transcending minor religious sects and calling down the repressive tactics of states newly empowered by war itself. Women were once again frequent leaders. The founding of what became the Women’s International League for Peace and Freedom, with its own conference in The Hague in 1915, epitomized the leading women’s role in groups of all descriptions.

In her classic War, Peace, and the Future (1916), Ellen Key, the Swedish feminist, insisted that the cries of so many sons in their battlefield death throes—“Mother! Mother!”—showed that the time had come for women to wean the world from male nationalism. “When before has an educated man asked a woman how in her opinion war can be prevented,” asked Virginia Woolf rhetorically of the novelty that women had entered politics not merely as voters but as peace activists to be taken seriously. (Woolf conceded by 1938, in her acidly pacifist Three Guineas, that women would have to do a lot more than they once thought to change the world.)

As a result, after World War I the peace activism of both mainstream elites and ordinary people exceeded in intensity and scale anything seen before. The seed planted by prewar activists blossomed from scorched earth, their ragtag idealism making mass movements possible, forcing the hands of statesmen—or at least loosening their lips to pretend allegiance to peace. F. Scott Fitzgerald, in his first novel, This Side of Paradise (1920), captured how many read “a great smattering of Tolstoy” and combined it with “intense longing for a cause,” which drove them “to preach peace as a subjective ideal.” The success of antiwar literature left far behind Suttner’s one-hit wonder and altered the artistic canon. If anything, it has become easy to overstate how universal revulsion toward war became. The devastating skepticism of the English war poets Wilfred Owen and Siegfried Sassoon or the post-traumatic therapy A. A. Milne offered for his son in the stories of Winnie-the-Pooh hardly ruled out the German officer Ernst Jünger’s passionate glorification of the trench experience.

Not that German-speakers had a monopoly on hypermilitarism. As Käthe Kollwitz’s poignant woodcut representations of the costs of a culture of violence showed, their antiwar activism was sometimes the most authentic and moving. Erich Maria Remarque’s later smash hit All Quiet on the Western Front (1929) unforgettably dramatized the human costs of World War I and cemented the case against militarism, though it by no means silenced clamor for another conflict. Milne’s own pacifist bestseller Peace with Honour (1934) didn’t either—especially since Milne, like so many other pacifists, was ultimately to support war to put Adolf Hitler down. But like never before and to this day, cycles of cynicism and weariness toward international war became familiar features of the moral culture of elites.

Before debates about how much to “appease” Hitler set in in the 1930s, the peace movement had altered the conditions of legitimacy that governed states’ relations to their own people—at least when it came to European wars that could hurt them the most. Supporters of European harmony were much less sure that they opposed the constant violence of empires, except if geopolitical jockeying threatened to engulf Europeans themselves in war. Indeed, some openly urged “white peace” for the sake of a more harmonious global rule over non-European populations. But a transatlantic ascendancy of peace was better than nothing.

With their distinctive peace culture, Americans kept pace with the activism of Europeans who threw themselves into the cause of peace after bearing the brunt of its implosion in World War I. A motley crew of liberals and socialists, and noninterventionists in both major American political parties, had delayed the country’s entry into World War I. In spite of President Wilson’s decision to persecute them viciously thereafter, most critics of interventionism regrouped. By 1933, as old outfits swelled and new ones formed, Americans could boast twelve million adherents to the peace movement and an annual combined budget of more than $1 million (more than $20 million today).

The old Tolstoyan Jane Addams, cofounder of the Women’s International League and speaker at its first conference, and later second woman (after Suttner) to win the Nobel Peace Prize, continued her activism. The indefatigable and well-known feminist pacifist Lucia Ames Mead, a former piano teacher, had gotten her start before World War I with Suttner’s endorsement. She kept the presses rolling long after, insisting that if Americans had banned “man-selling” in law in the nineteenth century, it was going to be the turn of “man-killing” in the twentieth. (She was crushed to death in the Boston subway in 1936, saving her from seeing the short-term routing and long-term consecration of her work to come.)

Outright pacifists remained inveterate in their cause but were dwarfed by those willing to minimize the chance of war at the price of compromise with states. In old and new media—with the bestselling compilation of photographs The Horror of It (1932) reminding audiences of World War I’s depredations, Hollywood making a movie of Remarque’s novel within a year, and World Peaceways taking to the radio waves—peace propaganda washed over the public. It was an extraordinary mobilization never to be repeated, except in the Vietnam years. The midwestern Christian socialist-turned-pacifist Norman Thomas took over the Socialist Party of America after its founder Eugene Debs died, and he began his six runs for president in 1928. Through the 1930s, Thomas agitated against the coming of another world war as fiercely as he had opposed the first as a conscientious objector. Joining this nationally famous rebel in the Keep America Out of War Congress in 1938 was Jeanette Rankin, the Montana congresswoman (still the only one in history) who had voted with forty-nine others against U.S. entry into World War I. Three years later, she would cast the sole vote against war after Pearl Harbor.



The thorny question was how to finally realize Suttner’s dream of peace in the aftermath of war. It was here that Wright, a legal expert, could play a discreet but decisive role as her American heir and successor among lawyers.

For Wright, the glass was half full from the outset. It was a coup for peace movements that, after World War I, the idea of international law came to be identified with their once-lonely ideal, through the rhetorical feints of politicians and states under pressure from mobilized publics with new expectations. Peace had never been the purpose of international law before, even for its promoters. Making war humane had been attractive among buttoned-up lawyers because it seemed more feasible than peace—and for the same reason did not risk the reputations of professionals nervous to transgress the mainstream. After the massacres of World War I, however, humane war lost its relative importance as once-radical hopes for peace became mainstream themselves. “The fundamental problem of our time,” intoned one who explained that pacifism had become the very purpose of his field, “is to civilize and demilitarize the state, so that men can become free, and true masters of their destiny.”

Though progressive to his core, Wright was not a starry-eyed idealist, nor a naïve legalist who thought passing a new law would change the world. “The law is a term to conjure with as is the flag, the church or the home,” he explained to one correspondent, merely a tool for “the effective propagandizing of particular beliefs” which have “no objective validity other than the fact that they are believed in.” This didn’t make it less useful, but more so. “Many people will approve of a decision rationalized in legal terminology simply because it represents that holy symbol, the law,” Wright insisted. For that very reason, part of the internationalist’s agenda was to canonize a new and superior arrangement of power in the world in a legal scheme, one shaped by enlightened public opinion, and shaping it.

One reform plan quick to take shape during World War I was to hold legally accountable despots and madmen who disturbed the peace. Already in 1918, calls were rife to try the German Kaiser for initiating the conflict—but not for the numerous war crimes of his forces in the field, starting with their atrocities in Belgium on the way to the trenches. One of Wright’s first publications explained how it ought to be plausible under international law to hold Wilhelm II accountable for his biggest crime, which was starting a war, with all the catastrophes to which that decision led.

Most of the early public uses of the phrase “crimes against humanity,” now associated with grave atrocities during war, allocated responsibility for war itself. They came from the British prime minister David Lloyd George and other entente politicians who intended to target the German leader (if not because war itself was illegal, then because of his violation of Belgian neutrality, guaranteed by treaty). As the war closed, Lloyd George reacted to what he called “a growing feeling that war itself was a crime against humanity.” “The war was a hideous, abominable crime,” he thundered at one point, “a crime which has sent millions of the best young men of Europe to death and mutilation … The men responsible for this outrage on the human race must not be let off because their heads were crowned when they perpetrated the deeds.” Similar cries of the Canadian prime minister and Italian president for postwar justice indicates how popular it was in 1918–19 to call war itself, rather than its attendant cruelties, a “crime against humanity.” (The Kaiser fled to the Netherlands, which refused to extradite the queen’s “Uncle Willy.”)

As this rhetoric indicated, the war on war that peace advocates had initiated now became the premier goal of international affairs. More constructive were new institutions that would preserve the peace to which World War I finally led. The very first of the preambular purposes of the League of Nations Covenant worked out at the Versailles Peace Conference in 1919 marked “the acceptance of obligations not to resort to war.” This first bid at international organization bound signatories “to respect and preserve as against external aggression the territorial integrity and existing political independence” of member states.

This high verbiage was easily the biggest diplomatic success the cause of peace had ever enjoyed in world history. But it masked a harsh truth—states still had considerable latitude to resort to force. And famously, the United States remained outside the League after the Senate failed to approve the Versailles treaty. For the Americans and others who supported binding legal arbitration and the pacific settlement of disputes, the war ended with their dreams not realized but smashed. Even within the League, the primary solution was to give each nation its own power to keep the peace rather than transfer authority or power to any international organization to do so. Nine new “nation-states” were created in Eastern Europe where three now-defunct empires had once ruled, with the hopeful assumption that contention would be replaced by harmony. But advocates of systemic peace were not giving up.

Another popular idea was disarming states. If they retained carte blanche to conduct war, reducing their weaponry would at least make the consequences less cataclysmic. This was not the same as ruling out certain kinds of weapons because they caused excess suffering to soldiers, as advocates of humane war had long argued. Instead, disarmament would place limits on otherwise legal weapons, or even reduce them, a proposal that was especially attractive to states that could not or did not want to spend on arms races—not least frightening naval buildups. The idea had failed before World War I, but Wright immediately volunteered to think through how disarmament would work now. Its promise continued for a decade—for some, to this day—but in spite of fervent advocates such as Albert Einstein, it failed again, most climactically at the General Disarmament Conference that dithered for two years after opening with high hopes in 1932.

Even before then, a system of prohibiting war under international law remained the real chance Wright and others saw to improve on the League of Nations Covenant, in effect by strengthening the terms of the pact and undoing America’s calamitous withdrawal. This goal was earnestly pursued by internationalists who inherited it from the prewar peace movements and the early transactions of states going through the motions. Arbitration remained a popular means to this end. But its credibility was dealt a grievous blow when the Geneva Protocol of 1924, which proposed to make it compulsory for all states, failed to win British acceptance.

Wright was a fan of international arbitration, and he would spend the rest of his career looking for a functional equivalent to it. Before the frost of the late 1930s overtook them, however, various flowers had sprouted from its grave. Outside the League, in an instrument negotiated among Europeans at the Swiss lake town of Locarno in 1925, Germany’s border with its western neighbors was set, with Britain promising to guarantee it against alteration or incursion by either side. The agreement was the high point of optimism for European peace. It left much undone, including arms reduction and the status of Germany’s eastern borders. And even at this bright moment, the continuation of the sorts of alliance blocs that had brought about World War I threatened disputes, and so were a bad omen of a darker future.

Most significant, leading powers replaced arbitration with a system of collective security under international law that allowed for identifying aggressors and policing them for the sake of peace—what the United Nations does, in theory, to this very day. This functional replacement for arbitration rose through a brilliant exercise in rebranding known as the “outlawry of war” proposal. It resurrected a binding scheme for peace among states from its grave but made it political rather than judicial. It worked by proposing to federate states in a League powerful enough to deal with rowdy members when they arose. A jury of the states themselves, rather than independent judges, would pass a verdict on warmongers and stop them.

Not only would this outlawry plan require the United States to step up, but also it would demand the abandonment of the idea that a state could be neutral toward aggression elsewhere. Either the world got together to keep the peace, combining forces against aggressive states that interrupted it, or war would continue forever. “Voluntary methods are doubtless most important in preserving domestic peace, nevertheless, states also use coercive methods,” Wright explained in 1925. The only solution was to establish enough governance internationally to define wrongdoing and police it—just as states did at home.

Audaciously, Wright started his intellectual activism with a bow toward the outlawry project’s new popularity: he insisted that war was already illegal quite apart from the new attempt to suppress it once and for all. The idea that states still had a legal right to use force beyond their borders, including the settlement of disputes, was already old-fashioned, he boldly suggested in 1924. “There has apparently been a tendency,” he explained, “to assume” that “war is lawful,” merely because states accepted some rules applying once war broke out. But that didn’t follow. You might need a new law to save victims from an already unlawful practice. All that was required now, really, was to make more explicit and formal what most lawyers already believed, and legally institutionalize a system for policing those states that broke the prohibition of illegal force. The rules themselves would have to allow for self-defense, as in domestic criminal law. But once again that very analogy showed that preventing war was possible. It was just a matter of deciding what could count under law, what would not, who would decide, and who could become the globe’s constable.

The hard part would be to get states—starting with Wright’s—to agree to a system of policing to check aggressors. “King Canute did not increase his prestige by commanding the tide to recede,” Wright conceded, referring to the medieval Danish king renowned for trying to do just that, “and international law will not gain in authority by commanding wars to cease if they do not cease.” Even before the Geneva Protocol arbitration project went south, Wright knew it was going to be hard to federalize power to back up words. But there was no alternative, since “the hopelessness of outlawing war by treaties alone becomes evident when we consider that a large proportion of war has been begun contrary to the terms of some treaty of ‘perpetual peace and amity.’”

The most famed of the peacemongers’ efforts was the Kellogg-Briand Pact of 1928. Named after Frank Kellogg and Aristide Briand, respectively the American secretary of state and the French prime minister who proposed it, the treaty was negotiated quickly, in the mid-1920s era of good feeling on the European scene following Locarno. “The High Contracting Parties solemnly declare,” states its first article, “that they condemn recourse to war for the solution of international controversies, and renounce it, as an instrument of national policy in their relations with one another.” But there was no enforcement provision: the treaty contemplated the pacific resolution of disputes, though to do so was like saying eating too much food is illegal, then gesturing to the fact that people will need to figure out how to stick to their diets.

To placate public opinion demanding no recurrence of World War I, states scrambled to affirm in the name of eternal peace approximately the same obligations they had accepted at The Hague decades before in the form of voluntary arbitration. As one astute observer insisted, the Kellogg-Briand Pact “does not outlaw war but approves it,” for anyone who had eyes to see, for states conditioned their acceptance of the treaty on exceptions, far beyond the claim to self-defense that still permits force today. Wright and others who saw beyond the hype understood that the treaty’s true meaning was not the immediate victory of peace. Instead, it anticipated the paramount responsibility of the United States in advancing that cause. “The historical significance of this treaty, if it can still be said ever to have possessed any,” one wise observer of the situation remarked, “resided exclusively in the association of the United States in the campaign for the maintenance of peace.”

Capitalizing on its victory at The Hague a generation before, the United States insisted that nothing done pursuant to the Monroe Doctrine could in principle qualify as a violation. Kellogg told the Senate that the treaty did not forbid self-defense, which extended to “any interests or rights the United States may have.” In response to the United States conditioning its signature on its birthright of hemispheric intervention, Argentina, Bolivia, Brazil, and El Salvador all refused to sign. The British foreign secretary, Austen Chamberlain, was not to be outdone in brazenly reducing the treaty to meaninglessness. He had won the Nobel Peace Prize only three years before for negotiating the Locarno treaty (his more notorious half brother, Neville, would serve as appeasement prime minister in the next decade). Now Chamberlain reserved his nation’s right not simply to defend itself but also to deploy armed force in “self-defense” wherever the British Empire’s interests were at stake—which is to say, anywhere.

How did the solemn renunciation of war succeed in garnering the assent of the United States—including the notoriously skittish Senate—where arbitration had failed? The success was due principally to the fact that the Kellogg-Briand Pact left open the room for maneuver that advocates of a compulsory form of arbitration were trying to close. By the 1920s, Americans who had refused to join the League itself were willing to join in hallowing European peace rhetorically. The outlawry of war became completely mainstream for Americans. It was endorsed by Calvin Coolidge in accepting the Republican Party nomination for 1924 and figured in the Democratic Party platform the same year.

William Borah, a Republican senator from Idaho who offended some by wearing a ten-gallon hat around Washington, D.C., had been one of the “Irreconcilables” at the end of World War I, keeping the country from joining the League of Nations. He became a “crusader” for the outlawry of war five years later without missing a beat—even before the Kellogg-Briand Pact—and he saw no contradiction in doing so. The League peace had committed the United States to something far worse than a defensive pact with any particular ally. It entangled his country in obligations to an international organization, potentially to keep global peace. As Borah saw it, the Kellogg-Briand Pact, by contrast, merely involved the obligation to abstain from war. No wonder that Borah loved outlawry, understood in these terms. At best, Kellogg-Briand could keep Europeans from descending into their own strife; at worst, it made no more difficult America’s project of keeping itself from being sucked into it again at all costs.

Wright knew the hard part was going to be inciting Americans to interpret the commitment they had now made in his way rather than Borah’s. When an aggressor rose anywhere, Wright wrote, it violated the rights of the United States under treaty no matter what the country chose to do about it. No uninvolved bystander anymore, America was an injured party. “Wars of aggression,” Wright explained in 1930, “are no longer moral offenses against the victim alone, but legal offenses against every state party to these multilateral treaties.” The only question remaining in the face of bad behavior by another was: “What will the United States do about it?”



This was no merely hypothetical question, for Hitler rose to power in Germany three years later.

Even before, Wright had cause for encouragement when the Republican Henry Stimson, a Wall Street lawyer and Herbert Hoover’s secretary of state, responded to Japanese “aggression” in invading Manchuria in 1931 by saying the United States would not recognize this brazen act of colonialism as lawful. Stimson’s announcement, Wright celebrated, “is likely to go down in history as of greater significance in the development of international law” than any other “of recent or even more distant years.” International law had once “converted violence into legality, robbery into title, might into right.” The idea that it would consecrate peace instead was not new in content but had suddenly moved from books into practice. Of course, this didn’t solve the real problem. Somebody would have to boot Japan out rather than deem its annexation illegal alone. That the United States now withheld recognition from the fruits of someone else’s war hardly meant it was committing to keep the peace.

Wright knew, of course, that reinterpreting words was not the same as inciting deeds. The question remained: Would the United States step up to guarantee eternal peace after its missed opportunity when World War I ended? Already the greatest world power, would it not have to accept the risk (however hypothetical and unlikely) of seeing its own wars condemned as illegal? Either way, wouldn’t the United States also have to help put down any newly recognized aggression—or even lead the way in doing so? “The collective system for preserving peace, which has developed in spite of the initial abstention of the United States,” Wright noted in 1933, “has received rude blows during the past year and its fate may in a large measure depend on the attitude of the United States.”

Skeptics, like the elderly then-dean of American international lawyers, John Bassett Moore, felt it was not a good idea for their country to renounce its birthright in exchange for the pottage of endless war to keep other countries from fighting one another. The low dishonest decade of the 1930s convinced most Americans that, with Europeans at one another’s throats again, Wilsonianism had been catastrophic and global entanglements were not a dream but a ruse. Wright replied that the world had changed, as ultimate American entry in World War I already proved. Why not arrest the coming of faraway unwanted conflict early rather than get swept in again? “If it is practically certain that we will become involved in any war between great powers which lasts for a considerable length of time, whatever we do,” he observed in 1935, “then a policy of co-operation to prevent war could add little to the risk.”

Unfortunately for an internationalist vision of peace, not many Americans were buying it. Suttner, dead twenty years, had left a bequest in the form of a new ideal but without any guarantee of its realization. Now the next terrible blow to that dream—World War II—was on the way. Had Suttner lived in vain? Had Wright wasted his time? War remained endemic, or even worsening, its brutality increasing along with its frequency. It was hard to take seriously Tolstoy’s warning that making warfare humane could postpone peace—yet.





 

CHAPTER THREE


Laws of Inhumanity

It was an outrage. When Bertha von Suttner learned that Henry Dunant might win the first Nobel Peace Prize for the year 1901, she sprang into action. Why was the founder of the International Red Cross even being considered? “In Nobel’s will there is not one syllable about ‘humanitarian’ things,” Suttner wrote to her friend Alfred Fried, a fellow Viennese who had decamped to Germany to run the most important pacifist newspaper of the era, and who would himself earn the Nobel in 1911.

Suttner was in a position to know. Years before, she had worked briefly for Albert Nobel, the Swedish chemist and magnate who had invented dynamite, and she had also advised him on what purposes his vast wealth could serve after his death. “Instead of aid for current misery,” the prize “demands and supports abolition of future conditions of misery,” she insisted. If the very first prize recognized a “welfare tendency” when it came to war rather than honoring those who planned its extinction, the message would be disastrous. “I would regard it as a misfortune for the cause (even though I would not begrudge the old man),” Suttner explained, “if a Red Cross man, that is a war humanizer, were to be called the most deserving element in the peace cause.”

Dunant won anyway. He was chosen along with the Frenchman Frédéric Passy, a onetime schoolteacher who had founded a French pacifist league and was the foremost (male) European peace activist. The joint awards gave the impression of some indecision on the Nobel committee about the compatibility of the campaign to end war and the desire to make it more humane. Suttner, a close associate of Passy’s, liked to cite his dictum on that question: “You do not humanize carnage—you condemn it because you are in the process of becoming more humane.”

Once Dunant was chosen, Suttner turned to damage control—attempting to promote Dunant as a peace activist while downplaying his contributions to the campaign to humanize warfare. Suttner and Dunant had been in correspondence for five years, ever since Dunant reemerged and was made iconic for his role in the Geneva Convention three decades earlier. When she first wrote to him, Suttner confessed she had assumed he was dead. Now that he had won, it was time for image management.

In fact, Dunant had explicitly observed in his epoch-making memoir of the Battle of Solferino that the project of making war humane was based on the assumption that there was no way to end it. “Men continue to kill each other,” he had written in 1862, and one must “renounce” the hope for eternal peace. Suttner explained to him that she saw things differently: humane war, with its international conventions, could, as certain Red Cross affiliates had privately hoped, prove “a step along the path toward a possible convention not to wage war.” That concession hardly minimized the risk in Dunant’s victory. Suttner implored Dunant: “Give me a few lines, please, in which you prove that you are a bearer of the white flag”—not merely someone who “humanizes war” but “one of those who (after war has been humanized) wants to abolish war.”

Advocates of peace like Suttner worried from time to time that humanizing warfare would rule out its elimination. And the sniping back and forth between proponents of the two goals was far more open and vivid before World War II than in any era since. The truth was, though, that the peace movement need not have worried, since for all its failures the cause of making war more humane was faring worse. Humane war did not get off the ground, so it could not yet threaten peace. States began to engage in more international lawmaking after Dunant’s Geneva Convention, but they took advantage of Geneva’s reputation to push forward protections that were compatible with almost any form of military force. Far more gallingly, the protections did not even apply to the most atrocious forms of combat—colonial and counterinsurgent warfare, especially against racialized foes. And in World War I and long after, what rules did apply were almost universally ignored.

Like Leo Tolstoy’s, Suttner’s anxieties that the idea of humane war would entrench war itself were creditable—but they had been expressed far too early to apply. The laws of war were not humane. In fact, the essentially limitless war they allowed reveals that it is only the partial humanization of conflict in our own time, with new rules propounded and new observance of old ones, that incurs the risks of which moralists had warned from the first.



It was the Franco-Prussian War of 1870–71 that drove European statesmen to begin forging more treaties about how to fight war—so that it could be fought with maximum forcefulness. On both sides of the Atlantic Ocean, it was an age of writing rules in domestic codes and international treaties. In the case of war, most of the law that emerged remained permissive—a trend reinforced by the frightening reemergence of armed partisan warfare and civil resistance on the European continent.

In fall 1870, Prussia won a quick victory at Sedan over Emperor Napoleon III, who was sent packing by a new French republic that went on to fight for another five months. As the Prussian forces advanced, the French population did not greet its occupiers meekly. Both sides had signed the Geneva Convention, yet across northern France, they both disrespected it while charging that all the blame fell on the other side. When the American nurse Clara Barton and other humanitarians sought to ameliorate the suffering, they could not easily get their neutral rights respected by peasants in hot zones who had never heard of international law, though Prussia’s wounded received great care from its own Red Cross society.

Worse was what happened to those left unprotected even on paper. The French citizens of Strasbourg held out for weeks under bombardment, earning for their trouble the allocation of their historic town to the new German empire formed under Prussian auspices. Hundreds died while cannons razed libraries, and the main cathedral—at the time, the tallest building in the world—was set on fire. Across the north of France, the Prussian armies encountered irregular and sniping enemies. After Paris fell, the city’s National Guard refused to disarm, sparking an intermittent citizens’ uprising that required several months and unparalleled violence to suppress.

The Prussian Army was not happy about the disorder, though its efforts to contain it never became a full-scale anti-guerrilla war. The extraordinary siege of Paris in the fall and winter of 1870–71 killed up to fifty thousand noncombatants, many intentionally starved to death. It was one of the most extreme bouts of repression on the European continent in the nineteenth century, driving the city’s inhabitants to eat even the elephants and kangaroos in the zoo (the hippo was spared only because butchers suspected that even starving Parisians would not stoop that low). But the violence was not over: no sooner had the siege ended and France surrendered than the Commune seized power in Paris, incubating radical democratic ideals as it faced down the gruff rejection of France’s newest republic. In May 1871, when the French Army entered Paris amid pitched battles, thousands died and no rules for combat were seen to apply in one “bloody week.”

In this new era, civilian resistance confronted occupying armies but also ruling governments everywhere. States feared that struggles on foreign territory could make their occupations complicated. They also increasingly worried that their own citizens might rise up and make revolution. In response, the 1874 Brussels Declaration on the customs of war set out on a very different trajectory than the Geneva Convention ten years before. The Swiss plan for humanity in warfare would remain marginal for a century.

In Brussels, representatives of European states excluded nongovernmental actors such as Red Cross functionaries and codified what they said were existing rules for war, beyond the Geneva Convention protection of wounded soldiers and those who set out to heal them. The results strove to give states maximum control over potential chaos, licensing harsh occupations so that they would not devolve into partisan wars. The point was to protect soldiers from enemy civilians, not the other way around. As for internal wars like the suppression of the Commune, international laws of war were not relevant by design.

Swiss and other philanthropists who claimed humanity would suffuse war through the operations of international law were blind to the fact that their initiative was co-opted by European governments. For states, international law proved useful, making it more legitimate to suppress new challenges to their authority. It was definitely not what Dunant—who scraped through in Parisian exile during the Prussian siege and the no-holds-barred French suppression of the Commune a few months later—had had in mind.

International lawyers, who emerged as a profession in the 1870s, accepted the sham and sometimes prettified it. In their sundry treatises, the new crew looked back to a mythologized prehistory that stretched from the ancient Greek Amphyctionic League to Hugo Grotius (the seventeenth-century Dutch theorist of the law of nations), foreseeing a civilized world order that agreed on a more humane form of war until humanity became good enough to give up war once and for all. And, in a spirit that blended Christian reform and scientific pretension, they looked forward to days when particular states, if they still existed, would obey a universal morality. The spokesmen for law could hazard mystical prognostications in this regard. “While the inert matter of the earth always loses its heat, and the expansive power of its interior fire diminishes,” speculated Gustave Moynier, the Swiss Red Cross chief, “an inverse revolution occurs for its inhabitants, whose hearts are slowly learning to warm themselves, substituting care and kindness for that animosity and egoism that once determined the relation of peoples.” He was fooling himself: international law cajoled states only so far and no farther.

Most international lawyers were not so much co-opted as strategic in presenting their field as high-minded while knowingly going along with the lower-minded agendas of states. They rejected pacifism outright. If peace activists proposed relying on an international law of the future, international lawyers themselves knew such law developed only with the consent of states, volunteering (as they still do) to try to bring about a better world through whatever compromises might be required. They knew that any regulation of war would require military representatives in the room, and those representatives were likely to budge only in small steps, counting on rising civilian militarism to overcome any public wish that war become less cruel. For decades, talk of “humanity” could not conceal the churn of ideologies of military force.

Moynier put the best face he could on the dispiriting situation. He hoped the Geneva Convention, in spite of its original restriction to a narrow cause of wounded soldiers, would open the door to “a general codification of war law.” And there was much opportunity to generate law that militaries and states would embrace. A great deal of it simply could make more formal customs of war that militaries already respected, at least in normal circumstances (such as good-enough treatment of one another’s prisoners of war). It could also ban weaponry they were happy to relinquish if there were credible guarantees their potential foes would do the same, or if technology had already evolved beyond the means of war in question.

In exchange for their blunted idealism, international lawyers got no love from the warrior class. In 1880, the leading European international lawyer Johann Caspar Bluntschli wrote to the longtime chief of the Prussian General Staff, the field marshal and Reichstag member Count Helmuth von Moltke, architect of victory in 1870–71 and at the time the most famous soldier in the world. Bluntschli showed Moltke the law-of-war manual that the new Institute of International Law had devised and planned to propose for adoption by states. In a notorious response that scandalized pacifists everywhere, Moltke curtly dismissed any attempt to eliminate war legally. “Eternal peace is a dream—and hardly a beautiful one,” he said. Indeed, “war is part of the world order that God ordained.” Regular violence was the font of virtue for males, without which humanity would “sink into materialism.”

In the face of resistance like this, the Red Cross project of humane war mattered mainly because it cloaked the agenda of states as they followed up its 1864 convention with new moves to codify rules of war without any intended or express humanitarian goal at all. It may have been true that Dunant’s humane concern kicked off a tradition of modern international law around how war is fought. But the century that followed showed that states took that law seriously only when it served purposes militaries already had in mind. It helped states that a sense of vague humanitarianism was attached to the endeavor, in the fluffy verbiage that even legal treaties can include. But the actual rules were often reduced to meaninglessness by the insurance that “military necessity” could override them—a proviso that the Prussians boasted about out loud but that no army truly rejected.

How did international lawyers fool themselves? Mostly through a combination of complacency and self-regard. They assumed that if the existing customs of war were written down and raised from national policy and law to international treaties, it would necessarily improve the world. Over the course of a few “well-catered days” of “Flemish feasts” in Ghent in 1873, Moynier cofounded the Institute of International Law with the Belgian Gustave Rolin-Jacquemyns, who hypothesized that the project should lead to a result “not only as humane but more humane” than otherwise. (One year before Suttner won the Nobel Peace Prize, the institute won the first such prize awarded to an organization.) There was little reflection on what it meant that international law generally left war its old self or licensed new cruelties.

It was true that many international lawyers understood themselves, even when they worked as diplomats, to be speaking for an evolving civilization that transcended states. The lawyers did not disdain national sovereignty, but they assured themselves that an enlightened public opinion spoke to and through their profession and went beyond the self-regarding dictates of merely local interests. The depressing truth was that Bluntschli and his European colleagues provided a new ethos for the law of war while barely humanizing its content. It courted progress at the risk of glorifying the law’s intentions, while still serving the ends of states. Having received Moltke’s reply, Bluntschli did not see the institute’s further proposed reforms enacted.



Yet the promise of humane war remained appealing enough that statesmen would offer it up as a consolation prize when their peace negotiations failed. Humane war was cast into the role of Plan B when statesmen needed image management. Suttner angrily concluded in 1907, after rounds of false promises, that so far there had been only “conferences for consolidating war.”

Her worst experience had been in 1899, when the bait-and-switch occurred in The Hague after Tsar Nicholas convened the self-styled civilized powers of the earth to seek peace. To introduce “the humanizing of war,” Suttner recalled of her preparations for the event, was already “a wedge (surely not without purpose)” to divide and mislead before the delegates even gathered for the negotiations. As the conference went on, Suttner grew horrified. In a letter to Alfred Fried, Suttner dismissed humanizing war as a “trap that opens up in front of the feet of the pacifists,” and “when the goal lies in the south, we should not pave the way to the north.”

It did not help that the admirals in attendance who championed the rise of sea power ridiculed the prospect of regulating war. The American advocate of naval supremacy Alfred Thayer Mahan derided not just the conference’s first goal of eternal peace but also the second, of humane war. Britain’s naval leader, First Sea Lord John Arbuthnot Fisher, happily assured the diplomats in the room who were going through the motions of imposing constraints on fighting that it was a fool’s errand. Like Carl von Clausewitz before him, Fisher insisted that those who cared about peace should not constrain but unshackle their forces, for “moderation in war is imbecility.” As his biographer explained, Fisher “grasped firmly and ruthlessly tore off the virginal garments in which idealists had wrapped the vile hag of war and exposed her true loathsomeness.” But his supposed hatred of war led him to insist on raising its stakes to the maximum extent—up to and including the worst depredations of civilians—so that conflict would not break out in the first place. “Torture the women and children, and then people will keep clear of you!” he remarked. And even if it was undesirable, humane war was impossible, Fisher concluded. “The humanizing of War!” he declared at The Hague to the horror of fellow delegates. “You might as well talk about humanizing Hell!”

With the original conference goal of peace off the table, the delegates pretended to humanize hell to save face. Suttner wasn’t buying it. Insisting on giving peace a chance, she flew into a rage. Suttner immediately warned Dunant. In “the hands of the retrograde,” she explained, his whole idea of humane war was now serving as a consolation prize and functioning as a moral compromise. “All the military men, diplomats, and government officials, who do not want to hear a word about the end of wars,” she fulminated, “entrench themselves behind the Red Cross and the Geneva Convention,” turning to “the evils of future massacres, in order not to deal with the means of avoiding the massacres themselves.” “See how good and humane we are,” she feared statesmen would assure their publics, garlanding themselves in the humanity of war they had brought about as the best outcome compared with the utopian renunciation of war. “We are too sensible not to regard war as unavoidable,” they would say, “and we will come to an arrangement about how it can be mitigated.”

That was precisely what in fact ended up occurring. No wonder she was so concerned when Dunant was awarded the first Nobel not long after. The presence of militarists in delegations, such as Mahan and Baron Carl von Stengel (whose main qualification for leading the German team was his glorification of war and hatred of the peace movement), was derided by some as “sending butchers to a conference in the interests of vegetarianism.”

The Hague treaties of 1899 and 1907 on rules for fighting were in some places more than cosmetic. “At least,” Fried observed, “no one can now say that no rules apply to war.” However paltry, it was a real victory. The original Geneva Convention’s protection for the wounded in battle was now extended from armies on the ground to sailors at sea. Disfavored practices such as denial of quarter and killing prisoners of war—Prince Andrei’s proposal—were absolutely prohibited. There was even some early civilian protection (again, with emphasis on property), especially in situations of military occupation. As they had at Brussels, delegates also affirmed in the treaty that there was some limitation to the means armies could use to win, leaving it vague what they were ruling out.

They did get specific when it came to weaponry. Soft-tipped bullets that caused grievous injury by expanding in flight were banned. Years before at St. Petersburg, in 1868, all the great powers of Europe had agreed not to use exploding bullets. Suffusing their acts with humanitarian rhetoric, militaries were sometimes willing to outlaw old weapons if they had assurances that the other side would not use them either. Tolstoy wasn’t impressed: “Why are a wound and death from an explosive bullet any worse than a wound caused by the simplest kind?” he asked. “It is incomprehensible how mentally sound adults can seriously express such strange ideas.” Now, at The Hague, states agreed to ban the “dum dum” bullets that, with their hollow points, expanded while traveling and caused much more grievous injury than mantled ammunition: “splintered bones, rent skin, and severed muscles” that “often required amputation as the only remedy.” Of course, self-interested regulation hardly kept militaries from developing new weapons, while the solemn treaties they agreed distracted people from the fact that technological innovations made new firepower deadlier and deadlier to more and more people.

Fedor Martens, the Russian lawyer who worked out most of the reforms proposed by the successive tsars, succeeded in inserting into the Hague treaty of 1899 a provision clamping down on the risk that ruling out some vile practices might rule others in. Everything about war, the treaty says, remains “under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity and the requirements of the public conscience.” But no one could say for sure that such eloquent verbiage imposed extra requirements on states, which have never yet recognized it. In the successor conference in 1907, the most novel development was the agreement to proclaim the illegality of means of war that inflicted “unnecessary suffering”—once again, without defining what counted.

But the lion’s share of the new Hague rules in 1899 and 1907 had nothing to do with humane war. Instead, they codified military customs and definitions of military necessity. Provisions for occupation gave enough wiggle room for armies facing civil disorder to crack down. For those in the know, Dunant’s Geneva Convention was beginning to look more and more like the rare occasion when the interests of militaries and the goal of reducing suffering coincided. “Humanity” was hardly a credible description of the laws of war as a whole. Tolstoy had worried about the compromises advocates would make to work with militaries, the same way prior do-gooders had compromised with slaveholders not to abolish slavery but to make it more humane. For a long time, there was no space for compromise, and instead plenty of humanitarians were fooled into giving away the store to militaries. As a result, there was no humane war in sight. The Geneva Convention aiding wounded soldiers had already involved a strategic agreement outsourcing military responsibilities. After the ink was dry on it, states accepted few serious constraints.

Two years after the disaster in The Hague, Suttner mobilized. With the doddering and elderly Dunant’s partial connivance, she rehabilitated him not only as an emissary of peace but also as one who had always aimed to achieve it rather than humane war instead. Though Dunant had been interested in proposals to set up international arbitration as an alternative to war for some time, her browbeating drove him to openly embrace the goal of peace.

Dunant pretended retroactively that his call for humane war had been issued to “instill” in people “a sacred horror of war in order to make them into friends of peace.” With enough to go on, Suttner advertised to any takers his assurance that he did not want to be remembered as an advocate of endless if humane war if there was a chance of peace. “Dunant has been honored chiefly as a friend of peace and not for the Red Cross,” she assured one intimate, “and I will give the world proof of this.” It is “something the world at large does not know,” Suttner wrote, conceding almost grudgingly the exclusive reason for Dunant’s fame. (Dunant’s commitment to peace was something “the Nobel committee may have known,” she added wishfully.)

Defenders of humanizing war increasingly insisted, like Dunant in 1901, that from the beginning the whole point of their enterprise had been peace. In the opening speech to the Red Cross’s annual international conference, held in the United States for the first time in 1910, Secretary of State Elihu Root insisted that its humanitarian vocation should never limit itself to managing war or picking up the pieces after. It would bring peace someday. “I believe there has been a feeling in the United States for many years that, although the aim of the Red Cross was to lessen the horrors of war and to alleviate suffering, its ideal was necessarily antagonistic to the idea of war; the programs of the Red Cross, its powerful organization, its compassion, its love of others, would not cease to turn men from the spirit and revenge and cruelty which causes war.”

Humanitarians connived with and played on the hopes of peace advocates. Gustave Moynier occasionally invoked the nineteenth-century novelty of treating war as “an unnecessary evil,” and presented an antiwar strategy with two prongs, “seeking to render it less and less frequent” and “less and less disastrous”—a strategy “more or less avowed,” as he delicately put it, depending on the audience. And in an utterly extraordinary moment, Moynier prophesied a disturbing future of endless humane war—only to reject it in advance. “If these laws made the abominations that occur in war disappear from it and made war so harmless that it would no longer have to be regarded as a terrible mischief,” he noted, “I would not hesitate to declare those laws fatal and to fight them.” For the moment, that possibility understandably seemed so remote—“too improbable to fear,” Moynier called it—that humane war was definitely worth pursuing. If states ever signed on, that would be the time to deal with the risk not of brutality but rather of humanity.



But the situation was worse than it seemed. It wasn’t just that the effort to make war more humane failed on its own terms. It was that most laws of war didn’t apply or were ignored when it came to counterinsurgent and colonial war. Advocates of humane war concentrated on the dreadful clash of great powers clustered around the Atlantic Ocean. Like the organized peace movement, the exponents of humanity spoke for white and increasingly wealthy populations outraged that war brought so much ruin to modern societies boasting the greatest accumulation of power and riches ever seen. Few proposed that ending war or making it more humane pertained to the globalization of the European empire, already centuries old, that continued into the twentieth century—or that they applied to American overseas expansion in the same years. After all, the very era that saw the rise of the peace movement and the early steps toward humane war also saw the height of global expansion and the hardening of what has been called a “global color line.”

The peace movement itself was always the affair of white men and women, not only in terms of who participated but also in terms of who was supposed to benefit. As “clearly as the ultimate destiny of our planet is manifested in the progressive conquest of the globe by the English-speaking race,” W. T. Stead wrote in 1891, so, too, did they “possess the secret of the salvation of the world.” A deep influence on the peace advocacy of Andrew Carnegie—“I am as you are a Race Imperialist,” the steel magnate wrote to the newspaperman a decade later—Stead propagandized a coming American peace in the form of an Anglophone union.

The “murder of men by men” that peace advocates such as Carnegie wanted to stop did not rule out bloodcurdling atrocities beyond the European and transatlantic space. Those few voices who might have demanded a global peace transcending human difference would have been abandoned by comrades who thought that a white peace established by force in a world of racial hierarchy was the entire point. As late as the 1930s, many American and British observers thought the Kellogg-Briand Pact—the famous attempt to outlaw war for good—portended the Anglophone or white ascendancy that had partly motivated peace politics for decades.

Yet the regulation of how war was fought remained even more profoundly racialized. Colonial war was forced into a nether zone of asymmetrical if sometimes conventional conflict, counterinsurgent suppression to restore order, and imperial provisions licensing emergency measures and martial law. In all these versions of global fighting, rules were even less significant a constraint than on the transatlan- tic scene. One reason humanitarians and peace advocates alike gained more traction when it came to great-power conflict across borders was that few people found anything wrong with counterinsurgency—the suppression of the irregular forces of enemies—within empires. It was hardly by accident that international law regulated war between states, not within colonies. As a result, the “progress” that the campaign for humane war embodied did not interfere with the global designs of states.

Counterinsurgent war also had a North Atlantic history, and it showed that a second set of standards also applied to white enemies when they failed to fight with an organized army. Breakaway Americans facing down the British Empire in the 1770s, like the doomed 1790s insurgents in the Vendée suppressed by the leaders of the French Revolution, had certainly used irregular tactics to fight better-armed or more numerous foes. But it required Napoleon’s mass armies and new modes of organization for a second track of counterinsurgent warfare to emerge clearly in response to his ragtag opponents. It was immortalized forever as “guerrilla war,” after the resistance during Napoleon’s Peninsular War in Spanish lands. Tolstoy captured something of how norms went out the window in such situations when he portrayed the Russian people destroying Napoleon’s conventional forces in 1812. “War was being carried on contrary to all the rules,” the narrator of War and Peace remarks of the scene, with a blend of dread and snark, “as if there were any rules for killing people.”

A century of counterinsurgent “small wars” followed around the world. A border war in America between bushwhackers and jayhawks—as irregular forces contending with each other in Kansas and Missouri before and during the Civil War were known—and the Franco-Prussian War five years later showed that not all counterinsurgencies were in faraway colonies. But most were standoffs of white empires against nonwhite foes. As a result, militaries developed—most famously in the British colonel C. E. Callwell’s manual for small wars—counterinsurgency theory for global violence that they would apply into the twentieth century.

Asymmetry, unlike counterinsurgency, went back in time as far as anyone could study. Lopsided conflicts were routine in the colonial wars of conquest and control that raged the world over from the fifteenth through the twentieth centuries, with vanishingly rare non-European victories. In 1896, Ethiopia decisively won the battle of Adwa against Italy, fielding a force that may have topped 100,000 rifle-bearing and often horse-borne soldiers, crushing the smaller Italian army. But far more often, the arrestingly total victories were of the West over the rest.

For example, consider the long-running “Dervish wars” in the Sudan. A two-decades-long counterinsurgency against the Mahdi, a Muslim rebel leader, climaxed in the extraordinary Battle of Omdurman on September 2, 1898. There, more than 50,000 Africans armed with swords and spears—with some of the emirs leading them wearing chain-mail armor—faced the famed Victorian soldier Herbert Kitchener’s riflemen. When the fighting started at dawn, none of the opponents of the British could get within a half mile of their lines before being mowed down.

By the end of the morning, the Dervishes had lost half of their forces, while Kitchener reported a mere forty-eight of his own men dead. The disparity was either awe-inspiring, sickening, or both. The future prime minister Winston Churchill, who had fought in northwest India at age twenty the year before in the aftermath of the Afghan War, was a lieutenant at Omdurman, deeming it “the most signal triumph ever gained by the arms of science over barbarians.” The laws of a scientific age did not prohibit asymmetry and still do not. Only occasionally more ticklish was the fact that whenever Europeans treated non-Europeans differently while fighting counterinsurgent wars, they blew past limits whether old or new. Most notably, they declared war on whole populations.

For most of its history, international law was generally in tune with imperial and increasingly racialized projects. Even when racist assumptions were lacking, the liberal idea of international law was that global peoples needed to be brought under the stewardship of the civilized. Martens, the great Russian international lawyer, is still famous for his clause in the Hague treaty holding that what the law of war prohibited specifically did not necessarily exhaust the general obligation to treat enemies humanely. Speaking for his profession, however, he stated bluntly that “Muslim peoples and pagan and savage tribes” were not admitted to the society of nations, or covered by international law, though by keeping their commitments to one another civilized states could “set a scrupulous example” for their inferiors. The very fact that the rules of humane war were routinely said to symbolize “civilization” meant that those peoples considered “uncivilized” were beyond the pale of the protection of the rules by their very sponsors.

A rare exception to such patterns, the Swiss international lawyer Joseph Hornung proved the rule. In the 1880s, he urged his colleagues to save international law from its hypocritical restriction to Christians and white people, which was making “selfish interest and, too often, unmitigated violence” the global norm. The world’s barbarians and savages were “children,” Hornung acknowledged, in a paternalist streak, but children needed to be treated with care. “We burn their poor towns, we chop their trees down, and we massacre their women … Is that the best way to make them love civilization?” It may have been a rhetorical question, but for a long time it received no answer.

Moynier spent most of his working life trying from Geneva to make war Christian and humane. But on the side, he supported European imperialism in general and worked on behalf of Leopold II’s notorious Congo adventure in particular. In 1879, Moynier founded a newsletter for the imperial project, L’Afrique explorée et civilisée (Africa Explored and Civilized), which made the case for Leopold’s potential role as votary of civilized values. After the Berlin Conference of 1884–85, which parceled Africa out among the great powers, and gave Leopold the vast territory of the Congo, Moynier served as the Belgian king’s representative in Switzerland.

Moynier expressed the hope that both Europeans and their wards abroad were finally ready for progress. “The men of the white race, after having hated and cruelly exploited men of the Black race for centuries, refusing to see them as their fellow human beings, have now come to their senses,” Moynier reported. To begin with, white people could and must end the slave trade among Black people. Unlike the usual imperial enterprises, in which the national interest inevitably got mixed up with the “tutelary” one, Leopold’s personal rubber colony in the Congo, Moynier believed, could become a model of bringing Christianity and civilization where it was lacking. Yet at the apogee of European empire, even greater horror followed in the Congo than elsewhere. Secretly, and for a long time, Leopold’s henchmen amputated arms and hands of native workers when rubber quotas were not met, and what historians now estimate to be as many as ten million deaths took place. Moynier never mentioned any of this. Always omitted among those who lionize Moynier and the Red Cross for inventing the project of humane war, his imperial interests reflected mainstream opinion among the new breed of international lawyers.

With expansionist and imperialist politics firmly in the mainstream, the new international rules developed in the century after 1850 applied uncertainly to global violence. They governed—and were developed to govern—the paradigm case of conventional battle among white people. But standards were different when the other side was composed of irregular fighters, or there were “uncivilized” peoples, or both. The self-styled civilized “have not recognized in those they call barbarians the right of belligerents,” Hornung protested, to say nothing of according them the protections under law that might have followed.

It will not do, of course, to homogenize European military action around the world and over several centuries into a picture of complete disregard for all moral and legal constraints on using force against nonwhite people. Agreements such as the Geneva Convention of 1864 or the Hague treaties of 1899 and 1907 were never framed to exclude global peoples explicitly, and they operated on top of customs of engagement, or even underlying principles of natural law, that a few took to be applicable everywhere. But the rules—and especially their interpretation in policies and on the ground—clearly were different in spirit and especially in practice when it came to counterinsurgent and colonial war.

An older tradition of treaty-making with non-European peoples actually waned as modern times progressed. By the nineteenth century, few believed that the “uncivilized” peoples of the world could even join treaties. In the very century when the law of war solidified, racial theory more and more defined the understanding of human difference, including religious diversity, across the world. The “semi-civilized” Ottoman Empire ratified the Geneva Convention protecting wounded soldiers in 1866, but no Asian country did for another thirty years. As for Africa, its few existing states at the time, notably Ethiopia and Liberia, did not join—though, presumably under Moynier’s influence, Leopold ratified the treaty for the Congo when it was his private estate.

By the early twentieth century, the rest of Africa, like much of Asia, had been made part of the domestic space of empires, including America’s in the Philippines. It was, theoretically, a huge breakthrough that the Hague treaty implied that any force fighting conventionally—under responsible command, with open arms and a visible insignia, and following the rules of war—earned protection of the rules. But conventional engagements happened outside Europe much more rarely than within it. More important, the overwhelming majority of colonial violence took place within empires. As such, it was not subject to any international law, which did not purport to regulate the “domestic” affairs of private ranches like Leopold’s Congo or even of far-flung polities on which the sun never set.



A decade into his career of writing tales of Sherlock Holmes, and already immortal, Arthur Conan Doyle decided that the British armies in South Africa fighting the Boer War in 1899 could use his services. It was a ticklish situation, with the Hague treaty just negotiated and whites at war against whites at the end of the earth.

Doyle had enthused, in the beginning of that year, over the galvanizing and uplifting proposals of Tsar Nicholas II for peace that led to the Hague conferences. Doyle even chaired a London meeting for the cause. But with his investments in mining in South Africa, with its diamonds and gold, Doyle shared the widespread sense that the Afrikaner, or “Boer,“misrule in the Transvaal justified military intervention, if not another expansion of the British Empire.

When Britain’s troops massed on the border of its colony of Natal, the neighboring Transvaal’s Afrikaner president Paul Kruger ordered a preemptive invasion, and war began. After dropping his wife and children with friends in Naples, Doyle—a trained physician, like Holmes’s sidekick John Watson—arrived in Britain’s Cape Colony in early 1900. Just then Lord Frederick Roberts took command of the British campaign there. The situation had devolved into military dithering as white settlers disputed who should rule the majority Black territories. Doyle hoped to minister to wounded British troops in South Africa, which he did once Roberts took over the Boer Orange Free State on his way to the Transvaal to the north.

After a typhoid epidemic broke out, Doyle had work to do. He was present as Roberts—victor of the Afghan War—waged a successful imperial war as the first year of the new century began. But Roberts’s campaign was harsh in the extreme. The overwhelming force he deployed—400,000 men—meant that he quickly won the conventional battles for the cities of his enemies, forcing Boer political and military leaders into hiding. What followed for the next two years, under Roberts’s assistant, then successor, Kitchener, was a vicious contest across the veldt as organized British forces pursued Boers fighting elusively in small bands. It was a counterinsurgency that resembled many asymmetrical partisan wars before and since, with the familiar difficulties of finding and identifying military enemies and suppressing them amid an opaque and unfriendly rural population.

Doyle left by July 1900, and Roberts not long after. The campaign against Boer guerrillas and snipers had already begun. The escalating controversy about Kitchener’s tactics became so white-hot on Doyle’s return to Britain that he put his talents at the service of his empire in a new way. For all but a few “pro-Boers” and peace activists in London, it was acceptable that the British treated their enemies unsparingly in the asymmetrical conflicts of the South African veldt. Internationally, including in the United States, where sympathy with the Boer republicans prevailed, outrage at British tactics was intense. With Afrikaner farms burned and their farmers rounded up and put in some of the world’s first concentration camps, and then a no-holds-barred counterinsurgency, Doyle understood that the morality of the war—at least among white people—required comment.

Doyle insisted that the British had been driven unwillingly into the conflict, yet even so, had gone on “to wage it with humanity.” The world did not see the affair the same way. Leaders of the peace movement, including Suttner and Tolstoy, inveighed against the outbreak of the Boer War. Not long before, the Hague peace conferences had led statesmen to issue sententious paeans to the goal of avoiding war. Now those paeans were put to the test. In Britain itself, W. T. Stead, fresh from his peace crusade, summarized the case for acknowledging the extent of British atrocity. His mission was to hold up “the mirror to the face of War” so that his nation would have “a vivid picture of the kinds of deeds for which as a nation and as individuals who have approved of the policy of the nation we shall have to answer at the Day of Judgment.” He creatively pointed to legal violations—at least when they involved crimes against fellow white people.

Like a ragtag assortment of “pro-Boers” in British politics, Stead had attacked the war openly from its outbreak. His compilations of wartime atrocities were made in the name of ending the violence rather than making it humane for its own sake. If Stead ever felt—like other peace leaders—that insisting on a more humanely conducted war might inadvertently abet its endurance, he did not complain of that risk once counterinsurgency was raging. “The difference between barbarism and civilization is,” he insisted, “largely to be measured by the extent to which nations, when they appeal to the dread tribunal of war, abide by the rules which the experience, not of philanthropists, but of soldiers, has found to be indispensable.” Far from treating humane war as an unholy substitute for no war at all—as Suttner and especially Tolstoy had done—Stead relied on the fruits of the Hague conference to build his bill of particulars against British violations of the new international laws of land warfare. A breakthrough speech by the opposition Liberal Party leader, Henry Campbell-Bannerman, in June 1901 denounced “methods of barbarism” in the field—reviewing many outrageous tactics that shamed the self-styled magnanimity of the British public.

It was less revealing that Doyle’s views proved more popular than Stead’s than that neither thought Black lives mattered. Part of the reason for Doyle’s confidence in the face of the affecting stories told by critics of the war (most of which he dismissed as propaganda) was that the bar for fighting counterinsurgent war humanely was low in the first place. Indeed, Doyle insisted as much right from the start, to set expectations properly. “When a nation adopts guerilla tactics it deliberately courts those sufferings to the whole country which such tactics invariably entail,” Doyle began. “They have been the same in all wars and at all times. The army which is stung by guerillas strikes round it furiously and occasionally indiscriminately.” As a matter of fact, Boer civilians themselves celebrated the gentlemanly humanity of British soldiers. That Boer soldiers were interned at all, Doyle insisted, was proof of British humanity, in spite of troublesome obligations in the new Hague treaty to require quarter and internment of surrendering enemies in conventional battle. The British even went beyond the requirements, Doyle added, when they voluntarily imprisoned Boer partisans whom the Hague regulations did not protect and who had regularly been put to death as brigands in European wars through the Franco-Prussian War of 1870–71.

Admittedly, farms had been burned in Lord Roberts’s advance. The burnings continued as the counterinsurgent phase of the war kicked off. And it had been done neither against orders nor sporadically but as a matter of official policy. But, Doyle insisted, Roberts was careful to limit this act to what the situation required. He was actually being forbearing, especially since Boers had destroyed property themselves in British colonies. True, the Hague treaty, concluded just before hostilities broke out and ratified by the United Kingdom in April 1900 while they intensified, barred property destruction. But there was also an exception when military necessity required it, which—Doyle insisted—it sometimes did to clear territory infested by brigands or to deprive shadowy forces of food sources. Worst, farmhouses were frequently used as snipers’ nests, in unacceptable violation of oaths taken by disarmed Boer “burghers” to remain neutral as fighting continued. It was right that they were treated harshly.

In February 1901, Churchill was just back from South Africa himself as a newly elected member of Parliament. When he had arrived in South Africa as a journalist, he was caught with a weapon as part of an English company and interned by the Boers in a prisoner-of-war camp near Pretoria. But he was treated well as an aristocratic prize—before he daringly escaped a few weeks later. He had been fortunate not to be shot as a civilian partisan—and almost convinced his captors to release him as a noncombatant. Even so, he argued that counterinsurgency permitted harsh conduct. “His Majesty’s government would not have been justified,” he opined two years after his brush with death and salvation thanks to humane treatment, “in restricting their commanders in the field from any methods of warfare which are justified by precedents set by European and American generals during the last fifty or sixty years.”

More troublesome for Doyle was what was done to those white people deprived of their homes when they were put to the torch, since it had become scandalous across the world that up to 100,000 white women and children had been herded into concentration camps. Of the 28,000 who died, most were children, many of whom perished after a runaway measles outbreak. Concentration camps had been used before—by Spain in its last-ditch attempt to control the Cuban outpost of its declining empire—but this episode gave them notoriety, even while making them a model for counterinsurgency in other situations. (When challenged about Nazi practices before World War II, Hermann Goering reportedly took an encyclopedia from his shelf and under “concentration camps” found: “First used by the British, in the South African War.”)

News of the camps was undoubtedly a public relations disaster brewing. But Doyle wondered: What was the alternative? “It was the duty of the British, as a civilized people, to form camps of refuge for the women and children where, out of reach, as we hoped, of all harm, they could await the return of peace.” As for the children, the fact that they perished was largely the fault of the “ignorance, perverseness, and dirty habits” of their mothers, who sometimes refused the ministrations of British doctors. The death lay “heavy, not upon the conscience, but upon the heart of our nation.”

Doyle’s defensive posture anticipated a time when the public judged how warfare was conducted, even counterinsurgent war. But it mattered more that he barely mentioned the indigenous Black population because not enough of his opponents considered their treatment relevant. More than 100,000 of them had been forced into a separate camp system, and 20,000 died, most of them children. On both sides of the international struggle over the morality of the war, pro-Boer and pro-British, the treatment of Africans went almost entirely ignored, though it was generally far worse. The most famous British activist to address the treatment of Boers in camps, Emily Hobhouse, referred the problem of Black people to the Aborigines Protection Society. It was far more opportune for peace activists to focus on the plight of white people. But doing so reflected and reinforced the commonsense view that the argument about rules of war and the value of human life depended on race.

The African presence in the war surfaced only briefly for Doyle. Interning white women and children might look bad, but, he offered, it would have been an even more “ineffaceable stain” to leave defenseless white people “without shelter upon the veldt in the presence of a large Kaffir population.” “No woman on a lonely farm was safe amid a Black population, even if she had the means of procuring food,” he explained. Without mentioning Africans in camps, Doyle remarked that it had been exceptionally high-minded of the British to keep it “a white man’s war” and to do so “wisely and well.”

Had native Africans been given a bigger role in the conflict, Doyle explained, there would have been no pretense of generosity. It turned out that at The Hague Britain hadn’t, after all, joined its fellow European states in banning expanding bullets (the United States didn’t either). Fortunately for the Boers, Doyle suggested, it was a matter of policy for “these two enlightened and humanitarian powers” simply not to shoot the expanding bullets “in a war with the white races.” Regrettably, there had been some mix-ups in South Africa and some ammunition meant for target practice had snuck into a few pouches during live exchanges. If the rules of war were flexible in counterinsurgency against white people, they were inapplicable to colonial wars against nonwhite people. Doyle was quite open on this point: “Fighting desperate savages, the man-stopping bullets could still have been used.”

A few years later, Doyle penned a screed denouncing Leopold’s atrocities, The Crime of the Congo, that helped crystallize international public opinion against the evil there. He didn’t comment on the distance between his apologetic attitude toward his country’s conduct in the Boer War and his passionate denunciations of the immoralities of Leopold’s rule.



For Americans it was much the same story. First in their own continental expansion, and then later abroad, rules of war were generally deemed inapplicable to “savage” enemies.

“The Indians’ fight far differs from Christian practice,” dryly remarked Captain John Underhill, the “eccentric daredevil,” in his account of the Pequot War of the 1630s, the largest early contest that English settlers fought in America with a native people. It was hardly the last. And it was no-holds-barred on both sides. It was precisely because the Pequots had observed no constraints in killing and kidnapping that they had to be exterminated. The settlers’ commander John Mason led Underhill and others in the massacre at the Pequot stronghold near today’s Stonington, Connecticut.

In a two- or three-acre fort, the Pequots were completely surprised in late May 1636 when Mason barred one door, and Underhill the other. In less than an hour it was burned to the ground, with anyone approaching the exit shot; 695 of the 700 Pequots present died. “It was the end of the Pequot nation,” a late nineteenth-century historian reported. “The tribe which had lorded it so fiercely over the New England forests was all at once wiped out of existence.” No one should be so squeamish as to think any rules of God or men were broken either. “As a matter of practical policy, the annihilation of the Pequots can be condemned only by those who read history so incorrectly as to suppose that savages, whose business is to torture and slay, can always be dealt with according to the methods in use between civilized peoples,” he continued. Actually, it was a forward-looking act: “The world is so made that it is only in that way that the higher races have been able to preserve themselves and carry on their progressive work.”

Crystallizing in the early eighteenth century, “Indian war” fought by teams of white “rangers”—as some of the special forces of the United States are still called—became the monotonous rhythm of the continent’s life. Especially in the early days, it did not rule out coexistence and collaboration. But that frequently broke down. While their own practices by no means conformed to later notions of humanity in warfare, native peoples actually learned many techniques of exterminating violence from settlers rather than the other way around. What Europeans called petite guerre in the eighteenth century to refer to aberrant and dishonored modes of engagement became routine for Americans, affecting their thinking about conventional wars.

Patterns of settler counterinsurgency left a deep mark on American war-making far beyond the domain of war proper, because conquering and clearing territory helped to define national identity and expansionary zeal. According to James Kent, one of independent America’s earliest legal gurus, Indians were still “in a savage state” with “continual war” as “the natural instinct and appetite.” And when the law was taken to be relevant, it was because Indians, themselves not following the rules, did not get the protection of any.

America’s default way of war—honed in the imperial encounter with native peoples and lasting into the twentieth century across the globe—recognized no limits. There was no protection for noncombatants, since the people were the enemy; prisoners, if captured instead of killed by choice, were entitled to no respect; and torture, eventually the most important taboo in an age of more humane war, was rampant. “Will it not be strictly just and absolutely necessary,” one newspaper asked in the eighteenth century, “that we … make some severe examples of our inhuman enemies when they fall into our hands?”

If justification was needed—and the point is that it usually wasn’t—the new Americans were just punishing their predecessors for having taken the low road first. “The known rule of warfare with the Indian Savages is an indiscriminate butchery of men, women, and children,” Thomas Jefferson maintained in 1779. It was scandalous when white men visited such cruelties on fellow white people. But it was noble or at least necessary when the “Savages” themselves needed to be cleansed from the land, and Jefferson cheered two years later when seven hundred Virginians burned and terrorized Cherokee country, as if no limits applied.

Two centuries after the Pequot War, the First Seminole War, in 1816–19, was conceived as one episode in an endless and inhumane war by necessity. Hillis Hadjo, leader of the Red Stick tribe, known by white people as Josiah Francis “the Prophet,” raided Fort Sinquefield in Alabama before his men were decisively beaten and fled into the Florida Panhandle wilderness. Apprehended a few years later by Andrew Jackson, leading U.S. forces in a reign of terror at the head of the Tennessee militia, Hadjo was hanged without any legal proceeding—not deserving one, in Jackson’s estimation.

In the midst of America’s Civil War, the Prussian American Francis Lieber issued Rules for the Union Army that purported to codify the unwritten rules of war. His project shared almost nothing of the aspiration for humane war that Swiss gentlemen breathed deeply across the ocean at the same time. And he restricted the code to conventional rather than counterinsurgent war. Each of “the Marauder, the Brigand, the Partisan, the Free-corps, the Spy, the Rebel, the Conspirator, the Robber, and especially the Highway Robber,” Lieber concluded, was no more than “a simple assassin.” Essentially no limits applied to their treatment. “They know what a hazardous career they enter upon when they take up arms,” he offered, trying to come off as avuncular.

In the Civil War itself, the general practice of Union forces in the field (who didn’t need Lieber’s advice in this regard) was harsh. They shot on sight anyone deemed a partisan. As for anyone suspected of falling into that category, the most rudimentary trials approved their execution. If Lieber didn’t bother to mention “Indian war” in his learned survey of how European examples of irregular partisan war could inform American rules, it was because it was so obvious that no rules applied to it. In the Civil War, a controversy arose over how to treat bushwhackers and John Singleton Mosby’s Virginian cavalry battalion, which maddeningly crossed Union lines in secret. All were found fair game for harsh treatment. No such controversy about the applicability of the law occurred when it came to nonwhite foes.

Unlike Hadjo, the Modoc chief known to white men as Captain Jack got a trial fifty years later, but not because it was legally required. Born around 1837, Kintpuash—as he was called among his own—was hanged on October 3, 1873, at Fort Klamath, just over the Oregon border from his tribe’s Northern California home. From the U.S. government’s perspective, Captain Jack had violated the most sacrosanct of the laws of war when he shot down a U.S. general in a peace talk. Kintpuash had not technically killed Edward Canby. The Modoc faced a campaign of extermination. In the tribe’s holdout in the lava beds of the area, Kintpuash and fifty Modocs lived for more than five months eluding capture and confrontation, assenting to a chat on Good Friday, April 11, 1873, about how to resolve the standoff. After screwing up his courage, Kintpuash followed through on his plan for premeditated killing, shooting Canby at point-blank range. His weapon misfired, and his second shot caromed off Canby’s cheek, before one of Kintpuash’s men executed their foe in the melee that followed.

George Henry Williams, attorney general under President Ulysses Grant, solemnly affirmed that the military could do whatever it wanted with Captain Jack. A New Yorker who moved to the Oregon territory as a judge and then, after switching parties, became a one-term Republican senator for the newly spun off Oregon state, Williams almost became Supreme Court chief justice. (Grant withdrew his nomination as rumors flew that, as attorney general, his man had spent government funds on his wife’s fancy horse-drawn carriage and footmen). In summer 1873, in an opinion endorsing the propriety of an ad hoc commission later cited by President George W. Bush’s lawyers, Williams said the law allowed the drumhead court that General William Tecumseh Sherman proposed.

“It is difficult,” Williams suggested, “to define exactly the relations of the Indian tribes.” Once they had been seen as external treaty partners; now they were an internal presence and threat. But since native peoples were different from white settlers, the “laws and customs of civilized warfare may not be applicable to an armed conflict with the Indian tribes upon our western frontier.” Even if they had applied, of course, Captain Jack had violated the most solemn requirements of civilized warfare, which—Williams speculated—probably applied to the way savages fight. The confederates of Abraham Lincoln’s assassin, John Wilkes Booth, had been tried by commission, too, as wartime enemies. Modocs were eligible for sure.

The proceeding that followed was a sham in retrospect. Knowing little or no English, the accused were forced to represent themselves, their translators served as star witnesses against them, and their bitter enemies sat in judgment. Williams’s note was revealing for its vision of an international law that didn’t apply to how white Americans treated their native enemies in war. Even when it was invoked, it was to permit whatever outcome between death and forbearance that policy dictated.

“I want the world to hear my side of this trouble,” Kintpuash said to a visitor while awaiting hanging. From Kintpuash’s perspective, international law was little more than a euphemism for the destruction of his people. And there were two critical facts left out of the American story and the attorney general’s reasoning. First, the United States wasn’t true to its word when it purported to make peace agreements with native peoples—legal treaties were deceptive to begin with (as Kintpuash felt of one he signed), or disregarded as soon as expansion and settlement demanded it. Second, both before and after this extraordinary breach, Americans had themselves recognized no rules of conduct in hostilities. It was a law of war that allowed punishment only of enemies.

Kintpuash’s father had died when Ben Wright, a settler in Yreka, California, rounded up volunteers and rode out to Modoc lands to discuss peace terms, on his own authority. At the meeting, Wright drew on the Modoc chief and shot him dead—just what Captain Jack was to do to Canby two decades later—killing scores of others in the melee for good measure. “Had he slain the entire tribe in fair battle, no just condemnation could have been pronounced against him,” remarked one observer, “but to violate a flag of truce, under pretence of peace-making, was a wrong that fair-minded men, everywhere, condemn as an outrage against humanity and civilization.” As, indeed, they did a generation later—but only when Captain Jack committed that wrong.

Following his father’s slaughter, Kintpuash became chief, and in 1864 he signed a treaty restricting the Modocs to the Klamath Reservation in Oregon. There they would live amid their longtime foe and far from their historic lands, accepting a pittance in exchange for them. Under army escort, the Modocs moved in eight caravan wagons with mules the fifty miles north to their new home. But relations with the Klamath Indians broke down, with mistreatment of the Modocs tolerated under the supervision of the reservation’s government agent. “I just as well die in my own country,” Kintpuash concluded grimly. He moved many of his people back south in 1870, setting the stage for the hostilities that followed when the U.S. secretary of war sent a directive to enforce the peace treaty by expelling the Modocs from California.

“The treaty was a lie,” Captain Jack explained to one friendly white contact—though people differed as to whether he had been deceived at the start, was angry that the government failed to protect his people, or simply didn’t like his new life, compared with his old one “free from restraint.” It wasn’t a unique situation, with “Indian war” often starting because Americans broke false promises in peacemaking. “How many times were the treaties a hypocritical mask covering embarrassing corruption beneath the pretense of legality?” wondered Jean Pictet, a Swiss gentleman responsible for renovating the laws of war in the later twentieth century, while writing American history on the side. “It is hard to understand how men who were respectable in their own society could show so much duplicity when they dealt with the natives. But then, why should pens have been less mendacious than forked tongues?”

As skirmishes escalated into war, Americans conducting hostilities recognized no limits, for no law—written or not—applied. The ill-starred peace conference where Captain Jack committed his treacherous assassination had been arranged after army forces with scores of volunteers could not beat him and his men, holed up in their natural fortress in the lava. In furious response, Sherman ordered the “utter extermination” of the tribe, and Canby’s successors started to attempt just that. Both army forces and private militias began killing any Modocs they could find, including women and children. And if they stopped, it was not because any law required them to do so.

After Captain Jack and his confederates were captured, the octogenarian but still passionate Quaker feminist and pacifist Lucretia Mott and her fellow leaders of the Universal Peace Union implored Grant to offer something better than sham justice for the Modocs, or at least clemency if they were convicted. In a petition, Mott reminded Grant that he had promised a new age of peace after the Civil War led the nation into bloody fratricide. “We feel confident,” Mott explained, “that were pure peace principles applied in the case of the persons in whose behalf we address you, it would show the civilized and uncivilized worlds that there is in the soul of man a far mightier and more enduring power than any of the nations of the earth have yet brought into use.”

Feeling ignored, Mott later burst in on a fine dinner Grant happened to be enjoying with her Philadelphia neighbor. In response to her plea for clemency, Grant promised her that not all the convicted Modocs would die. One of the two fighters who was shipped to Alcatraz instead of being hanged nonetheless perished from scrofula within two years. As for Captain Jack, once he was pulled down from the hanging rope, his head was severed from his body and sent to Washington in a box as a trophy. It was the last act of California’s wars with the Indians, unless you count the exile of the Modoc remnants to eastern Oklahoma, almost two thousand miles away, where the entire population—including children—was held as prisoners of war indefinitely. “We have never considered the wrongs of the Indian as our own,” Mott observed the next year. “We have aided in driving them further and further west, until, as the poor Indian has said, ‘You will drive us away, until we go beyond the setting sun.’”



A quarter century later, across the Pacific Ocean in its burgeoning overseas empire, the United States found itself embroiled first in a conventional war and then a decades-long counterinsurgency. It received the Philippines in the peace treaty following America’s brief, decisive, and glorious war with the mother country of Spain in 1898. There was just one problem: Spain’s bitter opponent in the Philippines, the diminutive former mayor Emilio Aguinaldo, wasn’t buying it.

On his return from exile, Aguinaldo, still only thirty years old, declared a republic after taking control of most of the country during the imperial handoff. He then fought his new master tooth and nail. After the United States put down Aguinaldo’s armies in their stronghold in and around Manila, a protracted rebellion followed. Aguinaldo, with no previous fighting experience, succeeded in leading a guerrilla resistance, which sprang up across the islands. Even after Aguinaldo’s own capture in March 1901, it lasted for years, especially in the Muslim Moro provinces.

For Americans, the legal situation was clear from the start. As with “Indian war” before, they were simply putting down resistance in their justly claimed lands. It was not an international war. Where the United States had waited decades on the original Geneva Convention of 1864, the Senate promptly ratified the new Hague rules of 1899 in 1902. But even after it did so, the international treaty governing the fighting of war wasn’t formally applicable, since the conflict was not a war between nation-states but between the United States and its disorderly imperial subjects. Still, the hot contest and the deployment of a humongous military presence meant it could be conceived as a war, and some rules of fighting might matter. In the Boer War, the United Kingdom had faced opponents such as William Stead, who cited chapter and verse from a new treaty calling for restraint (for white people). By contrast, the United States waged its biggest campaign outside Europe before World War II under the old Lieber Code from the Civil War, which was not replaced until 1914.

The most common assumption from the start, though, was that there were no laws or customs—or that the Lieber Code offered license rather than limits in counterinsurgency. The few courts-martial that did occur were exceptions that prove there were no rules or only permissive rules. With newfangled theories of race approaching their global apogee and older stereotypes persisting, Filipinos almost by definition could not count as honorable enemies. “Murder is almost a natural instinct with the Asiatic, who respects only the power of might,” remarked Adna Chaffee, a U.S. general and Indian War veteran fresh from helping put down the Boxer Rebellion in China. “Human life all over the East is cheap. One life more or less does not matter, and it is only the fear of prompt, immediate, and unfailing punishment that holds the population in check.” Chaffee would put those assumptions into practice as a military governor of the Philippines in 1901‒1902. Though Lieber himself had been explicit that his rules applied regardless of color—the boundaries of the law depended on conduct—the fact that the Philippines campaign was a “race war” meant to most that the law of war said there were no limits.

From the first days of fighting, Americans violated even the new rules—such as the requirement to accept surrender—that would have applied had they recognized the Hague treaty as relevant. Worse, from the early phase in and around Manila, Americans assumed that most of the people they met were hostile, and shot many without a second thought. The French minister filing reports commented mordantly that “American soldiers are the true savages,” adding that their very “brutality, provocation, and excess surely have served the cause of insurrection.” Once its writers got word of what was going on, The Nation agreed. “The war of 1898 ‘for the cause of humanity’ has degenerated in 1899 into a war of conquest, characterized by rapine and cruelty worthy of savages.” Trying to be nice, the magazine conceded that it was “to the credit of our soldiers that while in the heat of battle they carry out the orders to take no prisoners, most of them inwardly revolt at the idea of such barbarism, and want to come home.”

Whether or not that was true, the commanding general and first military governor in the Philippines, Elwell Morris, having honed his craft in Indian engagements in the Montana Territory after Little Big Horn, approved harsh tactics from the start. Anyone with the potential to resist was fair game. And unconditional surrender was the goal, which justified nearly any act. These were “methods which have proved successful in our Indian campaigns in the West,” Elihu Root, secretary of war in the period, explained (a view of no pertinence to his later Nobel Prize as enthusiast for transatlantic arbitration). And practices worsened when General Arthur MacArthur, Jr., succeeded Morris as governor, as the U.S. effort devolved into the kind of counterinsurgency farther south that MacArthur had personally led on the northern island of Luzon before his promotion.

For a brief period, before MacArthur proclaimed all resistance—and in practice, anyone the army wanted—beyond the pale of legal protection, there was an internal debate within the military about limits. There had been rhetoric from the start that not only was the situation a war, but also applicable constraints on war among civilized nations applied. But in practice, this verbiage took one of three forms: assurances for public consumption and legitimacy (which testifies to changing expectations if not changing war), justifications for the harshest treatment of Filipino enemies, or warnings to them to heed limits themselves or live with the consequences. Almost no evidence survives in which a legal interpretation of the Lieber Code or unwritten international law called for constraint on U.S. force or tactics. It is true that in the first, conventional phase of the war Americans captured rather than killed prisoners, though many were eventually shot. Once the counterinsurgency intensified, less radical policies were shelved as whole populations were treated as potential enemies. Doing so did not demand a new legal framework in which bandits and outlaws deserved any treatment they got. The existing one sufficed.

When he succeeded MacArthur as military proconsul in July 1901, Chaffee faithfully continued the approach that lay behind the Lieber Code—intense wars were best in the long run, as they would convince restless opponents to submit and end the conflict more quickly. He escalated the policy options farther along the continuum of intensity, in the tradition of “Injun warfare,” without ever meeting a law he didn’t like. This often meant burning crops, killing animals, and leaving nothing behind—including humans. After an alleged Filipino massacre of U.S. troops, the most sadistic counterinsurgency operations raged on the island of Samar. “I want not prisoners, I wish you to kill and burn, the more you kill and burn the better it will please me,” commented General Jacob Smith, Chaffee’s subordinate and another Indian War veteran, promising to reduce the area to “howling wilderness.”

No one was legally safe from U.S. counterinsurgent violence. The rules imposed no limits, either because the Filipinos were unprotected by law or because those generously distinguished as noncombatants under the law were still eligible for reprisals, which the Lieber Code did not ban (and almost encouraged). “I want all persons killed who are capable of bearing arms in actual hostilities,” Smith commanded his forces, specifying he meant males ten years and over. People who failed to understand that the rules did not cover irregular fighters and permitted brutality for the rest were “ignorant of what constitutes the laws of war,” explained General S.B.M. Young at a New York Chamber of Commerce dinner in 1902, after returning from overseas. “To carry on war, disguise it as we may, is to be cruel, it is to kill and burn, burn and kill, and again kill and burn.” (He added reassuringly to the monied guests in the room that the “the American army is the most humane that ever waged war.”) The overall death toll reached as high as a seventh of the population—and intermittent hostilities continued against Moro “fanaticism” in the far south for another decade.

At home, public discussion of the Philippines War did suggest that an early public ethics of punctilious obedience to the laws of war could come someday. It was revealing that, when he ceremonially ended the war on July 4, 1902, President Theodore Roosevelt could wax eloquent about the army’s “humanity and kindness to the prisoner and non-combatant,” with “our soldiers” bound by “the laws of war.” Even so, he allowed that American “friendship” proved difficult when “it was impossible to distinguish friend from foe.” The hypocrisy of the statement, its pretense that the efforts in the Philippines signaled a rising consciousness of the laws of war, counted for little. It is best understood as a distant anticipation of those laws’ centrality to U.S. politics later. The same could be said of the fact that Smith was caught up in a court-martial, receiving a light sentence before Roosevelt pardoned him altogether.

After September 11, 2001, a few observers recalled that many Americans had been furious about reports of imperial violence in the Philippines a century earlier. The first to raise the alarm were Democrats backing William Jennings Bryan’s pacifist candidacy in the 1900 presidential campaign. Philippine insurgents, for their part, cast an eye on an election they hoped would lead to their independence, and they also wanted the war to seem unsavory to American audiences. But Bryan and his allies were less concerned with brutality of conduct than with openly stigmatizing global entanglements and military empire. Many of them were advocates of white American isolation rather than humane war.

After Bryan’s loss, an early version of a “torture debate” over the ethics of wartime infraction occurred in 1902. That year, the Republican Senate willingly investigated and substantiated some of the more toxic rumors swirling around the use of the “water cure,” an early euphemism for waterboarding. As in the Boer War, atrocity consciousness was an open tactic of political opposition. Once again, it failed. Roosevelt’s damage control and public relations efforts helped pave the road to his landslide victory in 1904, as accusations of malfeasance were excused and whitewashed.

“I believe in God who made of one blood all races that dwell on the earth,” the African American intellectual W.E.B. Du Bois prayed in 1904 in his prose-poem “Credo,” anticipating a world without aggressive conflict or race war. “I believe in the Prince of Peace. I believe that War is Murder,” he continued. “I believe that armies and navies are at bottom the tinsel and braggadocio of oppression and wrong; and I believe that the wicked conquest of weaker and darker nations by nations white and stronger but foreshadows the death of that strength.” But it would take a long time. “Finally, I believe in Patience,” Du Bois concluded. He would need it.



As the twentieth century began, the cause of humane war had little to show for itself. The few provisions that might have imposed serious limits on the conduct of fighting were simply ignored in practice. It was not just that humane war was a consolation prize for the failure to constrain the resort to force in the first place. It was not merely that the rules of humane war were inapplicable to most conflicts because they were counterinsurgent and colonial fights. The last indignity was that, even when they were applicable, the few concessions that states recorded on paper had little real bearing on military practices, and were ignored or abandoned even in conventional warfare when hostilities broke out. As the great advocate of aerial bombardment of civilians was to note, international legal constraints were always “swept away like dried leaves on the winds of war.”

The trampling of the original Geneva Convention as the Franco-Prussian War spun out of control into counterinsurgency ought to have been sobering. A half century later, the Balkan wars of 1912 and 1913, now regarded as crucial preludes to the outbreak of World War I in 1914, were simply too anarchic and atrocious for the idea of humane war to be credible. Imagining the impact of the mutual defense pacts that nations were signing, Tolstoy speculated, “Idle ladies and gentlemen will fuss about, entering their names in advance for the Red Cross and getting ready to bandage those whom their husbands and brothers are setting out to kill—imagining that they will thereby be doing a most Christian work.” Those looking backward on the enterprise were just as skeptical. “It was no coincidence,” the French intellectual Jean-Paul Sartre later noted in indicting the U.S. war in Vietnam, “that jurists and governments should have been increasing the attempts to ‘humanize war’ on the eve of the two most frightful massacres mankind has ever known.”

World War I dealt a serious blow to the hope that someday humane war might come. Not only were the laws of war violated without a second thought, but also the worst acts of war, the ones that met with the most moral outrage, were not illegal. Atrocities in Belgium committed by the German Army executing the Schlieffen Plan, though dismissed as propaganda for decades, were horrendous. The burning of the Belgian university town of Louvain as collective punishment was an affront to civilization, though not clearly in violation of any standards, which were regularly offset by allowance for “military necessity.” In some episodes, Germany did violate the laws of land warfare, but not with entirely distinctive zeal.

In the eyes of contemporaries, the most undeniable German lawbreaking, and the infraction that mattered most, was the violation of Belgium’s neutrality guaranteed in various nineteenth-century treaties. If Britain fared better in perception or practice as the war dragged on, it was because the constraints on its sea power were much less robust: the British Empire had made sure of it. International law such as it was permitted the most gross moral wrongdoing of the period, besides the Armenian genocide: the British blockade of the Continent, which caused half a million civilian deaths through starvation.

Not that the Red Cross got bad press. It won its first Nobel Peace Prize in 1917 for its noble practice of keeping prisoners of war in touch with their families, even though it wasn’t until 1929 that states agreed on a new Geneva Convention. Where the first convention governed care for the wounded, this one added rules for the humane treatment of detained soldiers. Where the rules failed profoundly was the fighting itself. The Armenians were driven to slaughter, and the eastern front was a nearly ungoverned zone where the Hague rules went almost entirely disregarded. Even on the trench-ridden western front, atrocities anticipating World War II’s excesses, from camps to rapes to reprisals, have barely begun to have their stories told. The category of “civilian” offered little protection; a civilian could be defined as a kind of victim in waiting, in part because the formal rules did precious little to protect him or (usually) her.

Even so, humane war did not inspire the civic activism and moral consensus that ending war did in the era around the turn of the twentieth century. With new insight into the death drive that no law could eliminate, the psychoanalyst Sigmund Freud was blunt about the futility of humanization. In 1915, when World War I was only in its second year, he wrote: “Not only is it more bloody and destructive than any war of other days, [but] it is at least as cruel, as embittered, as implacable as any that has preceded it. It disregards all the restrictions known as International Law, which in peace-time the states had bound themselves to observe.” “It is more utopian to hope to make war humane than to eliminate war,” one German international lawyer concluded two years later, at the depths of the carnage.

In the years that followed the 1918 armistice—agreed to in the eleventh month, on the eleventh day, and at the eleventh hour of that year—it was simply no longer credible to argue that making war more humane would contribute to staving off its outbreak. How had that worked out in World War I? “In four brief years,” the English novelist and seer H. G. Wells insisted in 1919, “Europe was compelled to develop a warfare monstrously out of proportion to any conceivable good which the completest victory would possibly achieve for either side.” If that was so, “all Geneva Conventions and such palliative ordinances, though excellent in intention and good in their immediate effects, make ultimately for the persistence of war as an institution. They are sops to humanity, devices for rendering war barely tolerable to civilized mankind, and so staving off the inevitable rebellion against its abominations.”

Another commentator was brutal about where the demand to end brutality had led: “The failure of international law,” he glumly recorded, “is due to the failure of the statesmen and jurists of the last century to use the moral forces of their day for the development of international law along the lines of true progress; and this, in turn … is due to their preoccupation with the laws of war.” If international law was to be relevant again, it would have to be a law of peace. A young Quincy Wright did not go as far as to blame humane war for endless war. But it was clear to him that if international law did not institutionalize peace, it was not worth much. “The war has … shown that international law can not greatly reduce the destructiveness of war,” he observed in 1920. If so, “the effort of international law to regulate war” was “of slight practical value,” and “international law must more seriously devote itself to the regulation of the conditions which lead to war and the elimination of war itself.”

World War II would have to be the war for peace that its predecessor had turned out not to be. As it turned out, the American-run peace that took hold in Europe after 1945 would lead the very people for whom humane war was devised—white Europeans—to stop slaughtering one another. But in those same years, Americans would commit to fighting all around the world. If their wars were ever to become humane in intent or effect, it was, alas, not going to be anytime soon.





 

CHAPTER FOUR


Air War and America’s Brutal Peace

World peace the American way was brutal when established in the 1940s, and for a long time after. One of the biggest reasons was airborne weapons, which would do more than any development to make dreams of humane war incredible, even as—in our time—they would indicate the possibility of hostilities that are less cruel. Falling from Prince Andrei’s sky, free of the rules of warfare, the bombs that killed civilians by the millions and on purpose in World War II contributed mightily to the intensification of brutal war. They also helped bring about the establishment of a Pax Americana that has existed ever since.

From the 1930s to the 1950s, Americans lived through the most transformational era in their foreign affairs. Swept into conflagration after Pearl Harbor, they assumed responsibility for global affairs despite previous decades of skittish doubts. Yet the consequences of World War II were ambiguous. With America’s help, European dreams of a continent beyond military strife were finally realized. But the militarized standoff that counted as the Cold War’s version of peace in Europe coexisted with American wars in Asia and elsewhere. American internationalists such as Quincy Wright had argued for their country to be involved in the struggle for global peace. Perpetual war was the price. And it was pitilessly violent. The United States guaranteed the European peace by exporting to Asia the total-war tactics Europeans had previously used in colonial wars, and that Americans themselves had employed against Native Americans and Filipinos. On the land and in the air, U.S. power was deployed ruthlessly not just to end World War II but also to hold the line against communism in Korea five years later.

It was no accident that American peace and brutal war went together; it was a matter of fervent belief. “I am a one hundred percent disbeliever in war,” General Douglas MacArthur remarked at one point. Some might have seen it as a peculiar claim, coming from the most celebrated U.S. soldier of the middle of the twentieth century, famous for his brave acts, corncob pipe, and dashing ways. Yet it was precisely war’s brutality, MacArthur thought, that would guarantee peace on acceptable terms. If Americans now embraced global order as their mission, it was at first as ardent foes of humane war.

MacArthur hoped to be remembered, as he famously put it when arriving in Tokyo in 1945, “not as a commander engaged in campaigns and battles, even though victorious to American arms.” Instead, he was an emissary with a “sacred duty” to “carry to the land of our vanquished foe the solace and hope and faith of Christian morals.” Christian Europeans were finally pacified and the Japanese bombed into surrender, but there was still an unimaginable amount of work to do. Alongside the new rules of peace propounded by the fledgling United Nations, the Geneva Conventions of 1949 produced a new international law for regulating hostilities just as the Cold War dawned. The laws of war, however, remained as irrelevant as ever, especially when it came to U.S. air power. Humanized versions of war were not yet a sacred duty.

Five years after he arrived in Japan, MacArthur made a fateful decision to break the new rules of peace. In the dreadful winter of 1950, he made the rash choice to send troops across the 38th parallel. In response, Communist troops streamed over the Yalu River, which divided Mao Zedong’s China from the Korean Peninsula, prompting MacArthur to let U.S. air power off its leash. Amid the greatest ideological struggle in world history, the new peace in Europe would depend on a lot of war outside Europe. And global American belligerency would remain inhumane for a long time to come.



In the 1930s Americans conducted a “great debate” about their country’s global role. Both sides stood for a kind of peace. Those who came to be dismissed and reviled as “isolationists” believed in maintaining hemispheric security, coupled with neutrality toward the wars of the great European powers. It was a policy they thought had always served the country well—even as the United States became a great power itself. Self-styled internationalists, meanwhile, insisted that America had to commit to a globalized peace scheme. It would only emerge slowly that this option meant committing the country to global war.

At this critical moment, Quincy Wright began ruminating on the consequences of the fall of the comparatively peaceful British ascendancy: “The pax Britannica had given Europe the best two centuries it had had—at least since the pax Romana a millennium and a half earlier.” It was a long-established fact: empires brought peace, too. “The excessively brutal civil and imperial wars which characterized the last century of the Roman Republic were followed by such a will to peace that most of the western world submitted to the Pax Romana of Augustus and his successors for two centuries,” Wright mused. Could the twentieth century offer something similar, he wondered, without requiring the humiliating subjugation of vassals and ceaseless violence at the savage frontiers of empire? Could a world organization under international law keep aggressors from bringing ruin to liberal democracies at peace? Would peace come, if it did, under the auspices of another empire or in some unprecedented guise?

Following World War I, internationalists such as Wright had earnestly sought a new answer to the problem rather than a new empire. But he knew there was a crucial instability in Woodrow Wilson’s historic “internationalism.” To enter World War I, the president had united progressives with a promise to “end all wars” that portended a global order beyond power politics. It wasn’t supposed to be a scheme for American hegemony. But what if it was precisely such hegemony that would allow skittish conservatives to support an American-led peace? And what if that hegemony required precisely the militarization of the globe that progressives had once denounced?

As the great debate raged through the 1930s, those who had objected to U.S. entry into World War I were no longer seen as vindicated by events; now they entered the ranks of the disastrously shortsighted. A broad consensus about the arms industry’s nefarious role in history, and in the outbreak of World War I in particular, gave way. Now the industry was glamorized as crucial to the defense of democracy across the ocean. Six months before the Lend-Lease program and a year before Pearl Harbor, President Franklin Roosevelt devised a scheme to “sell” the British fifty destroyers—and Attorney General Robert Jackson justified it in a remarkable opinion. The deal brought down accusations of an executive power grab in violation of the Neutrality Act and international law. Along with other “internationalists,” Wright contended it was legal.

The spat over the destroyers was just one episode in a broader campaign to bring the United States into global conflict. Wright fulsomely supported broader interventionist policies, working actively in the Committee to Defend America by Aiding the Allies. In early 1941, he celebrated the Lend-Lease program because it signaled that the United States had edged to the brink of putting German aggression down. The peacemonger was arguing for American war. To what kind of internationalism would it lead? Air war was going to be central to the answer.



There was no great debate over civilian bombing before or during World War II—or even after it. At The Hague in 1899, when only the century-old possibility of bombing from hot air balloons existed, aerial bombardment of any kind was banned for five years. Before those years were out, the airplane had debuted at Kitty Hawk. Astonishingly, it was imaginable from the beginning that aerial targeting might someday become humane and precise. At The Hague, the U.S. delegate and army captain William Crozier, with a record of fighting the Sioux after graduating from West Point, had anticipated this development, with the prospect of dirigible balloons in mind. He foresaw that air power would eventually allow for “localizing at important points the destruction of life and property and [permit] sparing the sufferings of all who are not at the precise spot where the result is decided.”

The immediate question for those tinkering with the rules of war was how—and against whom—air power was to be used in its originally indiscriminate form. Since the introduction of the Zeppelin in 1900 made dirigible ballooning more plausible, the same consensus did not exist to ban aerial bombardment at the next Hague conference in 1907, though a majority supported another temporary ban. Never again did international law specifically prohibit it.

The rules updated at The Hague in 1907 did exclude “bombardment” of “undefended” towns “by whatever means.” But in practice, this modification ruled out very little. It all depended what “undefended” meant. Meeting at Oxford in the halcyon summer of 1913, some urged reading this provision as “not being defended in fact” rather than “capable of being defended in theory,” to restrict aerial wrath to towns fighting back. But these progressive voices were drowned out. Lawyers wrangling the rules for states reasoned that the small payload of airplanes compensated for their imprecision. Aerial bombing, they reasoned, would not necessarily be more brutal than accepted conduct like the famously cruel daylong British shelling of Alexandria in 1882, amid a nationalist uprising against the ruling Egyptian khedive (a European client).

Across the Atlantic, peace activists mobilized against the prospect of weapons being released with high-altitude immunity and causing indiscriminate carnage. In 1911, Italy dropped the first bombs from airplanes, on Arabs in Libya, with the French and Spanish following suit elsewhere in North Africa the next year. It was immediately clear that aerial strikes had their uses in extra-European violence. More important for the peace movement, they raised the prospect of even greater scandal in conventional European war. “What aerial war will mean,” wrote W. Evans Darby, secretary of the Peace Society in London, “is beyond our imagination.” (“The invaded Arabs of Tripoli might tell us,” he added.)

Those—including Arthur Conan Doyle!—who signed a “Memorial Against the Use of Armed Airships” in 1912 agreed that regulating this means of war was inseparable from the drive to eliminate war itself. “There never yet has been a moment when it was practically possible to ban the war machines of earth or water,” the signatories insisted. “There is a moment when it is practically possible to ban those of the air.”

That same year, the world’s leading peace activist, the elderly Bertha von Suttner, published her impassioned pamphlet “Barbarization of the Air,” in which she continued her campaign against war now that it ominously threatened the skies. In bestselling novels, H. G. Wells was imagining what airships would do to war, and Suttner hoped to stop it—invoking the colonial victims of the first bombardments—before it was too late. She recorded that, in the early days of aviation, penniless inventors would come to the cash-strapped peace movement for funds, given the widespread expectation that air travel would create a race of cosmopolitans who would never fight. Now, she rued, they had gotten more money than they needed from states willing to arm themselves for doomsday.

The limited but real use of bombs from the skies in World War I was widely understood to be a dry run for a future age of air power. Aviators had had only a short time to prepare, and the logistical difficulties of dropping bombs from dirigibles and planes were almost insurmountable. A few frightening runs in the sky were all that the European powers conducted against one another—but enough to convince everyone below that if World War I did not end all wars, the future would be terrible. Air attacks in “the present war,” The New York Times reported in 1914, “violate no law, however much that might offend the world’s sense of humanity.” Although the fifty Zeppelin raids over Britain in 1915–16 and twenty-five plane sorties in 1917–18 caused little damage, they were portents of the nature of future war that everyone could read.

While Europeans struggled to end war with one another, new practices of “strategic bombing” to sap the morale of populations were used with abandon in Europe’s colonies. Following its use in North Africa, air control became a fashionable means of pacifying resistance across the colonial world. In World War I, the British used it on India’s Northwest Frontier in 1915, where Pathans were bombed, then in Darfur and Egypt in 1916. Three years later, Mohammad Abdullah Hassan, dubbed the “Mad Mullah,” saw his long-running and tenacious Somali insurgency easily terminated by a squadron of twelve DeHavilland aircraft. The planes singed him while killing his entourage on the first strike and eventually drove him into the wasteland, where he would die of influenza months later.

The practice came into its own in Iraq (the part of the former Ottoman Empire given as spoils to the victorious British after World War I). Arthur “Bomber” Harris, later the hero of Britain’s destruction of German cities in World War II, earned his wings there. He boasted that no Iraqi enemies would resist if they knew their forces would be “practically wiped out” and “a third” of nearby villagers “killed or injured by four or five machines which offer them no real target, no opportunity for glory as warriors, no effective means of escape.” The bombing of peoples who were usually imagined as “deserving” such treatment replaced more costly and older armed expeditions across forbidding landscapes. As in other kinds of counterinsurgency, the targets were of a different race and religion, and they either posed a grievous threat justifying extreme treatment or required the shock of fire from the clouds to shake them from their fanatical resistance.

The method also allowed maximum fear and terror to be spread with minimum cost and effort. Its defenders were not above justifying “the great humanity of bombing” because it also lowered casualties among the target population, theoretically at least. It was the old idea that intensified war left everyone better off, updated for an aerial age. Along with Hugh Trenchard, the father of the Royal Air Force, Winston Churchill—by 1920 secretary of state for war and air—was instrumental in dreaming up the new system of imperial order.

Though aerial technology did not allow a modicum of precision from the sky for many decades, Churchill praised gas bombs in February 1920 as if humane control were already in prospect. The new tools would police “turbulent tribes” without killing most of their targets and merely “inflict various degrees of minor annoyance” enough to bend the savage will. In the same spirit, the British international lawyer J. M. Spaight mused soon after that air power “is capable of transforming the whole face of war almost beyond recognition. It can turn the old, crude, hideous blood-letting business into an almost bloodless surgery,” to “the immeasurable advantage of mankind.” There was no reason not to turn to humane war, he insisted, though it would profoundly change war’s meaning, making it completely unrecognizable in a new form. “War, after all, is only a means to an end.”

But Churchill’s plan for humane control proved unlikely to work logistically. It was also feared to provoke ire among Europeans who had lived through gas shelling on the ground in World War I, so standard bombs were used to pacify native resistance from the sky instead. There was never a very clear distinction between civilians and combatants, especially in insurgencies. The hope was to burst the morale of enemies by using the terror from the air pioneered in the colonies.

Not many were very concerned with whether such tactics broke any laws intended to make war more humane. For all its success in pressuring for a peace politics for Europe, the transatlantic movement against war did not prevent the rise of air control in the colonies, with grievous consequences later. As air power came to the fore, states rested content with the failure of attempts at The Hague to specifically regulate aerial bombardment.

In Washington in 1922 and The Hague again in 1923, states met to consider regulation, tentatively agreeing to limit air power to “military objectives.” Though the term was easy to define broadly, some authorities were willing to interpret “military objectives” narrowly and anticipated today’s prevailing notion that real military gain is prohibited if disproportionate to civilian harm. The draft rules on aerial sorties specified that where military objectives were “so situated that they cannot be bombarded without the indiscriminate bombardment of the civilian population, the aircraft must abstain from the bombardment.” If taken seriously, that provision would have imposed an enormous legal check on aerial practices, forbidding the destruction of cities in Britain, Germany, and Japan that occurred during World War II. The draft rules also prohibited bombing “for the purpose of terrorizing the civilian population.” But after finalizing the wording, states did not ratify the agreement, leaving it on the drawing board as a hypothetical bar to mass death from the sky.

One reason was that bombing had become essential to maintaining colonial order and meting out punishment. Having initiated the tradition of bombing the savages in Libya in 1911, Italy returned to it after World War I. The new Fascist government used bombing to establish control over the Libyan interior, a campaign that lasted until 1931. After raining fire down on the town of Tetuán in their colony of Morocco in 1924, the Spanish pursued a ferocious counterinsurgency in 1925 against rebellious Berbers in the Rif, the mountainous area that bordered French Algeria and extended into it.

The Rifians “come of a white race,” as one chronicler of the events acknowledged at the time. Unfortunately, however, they had been “warped by generations of suffering and hate.” Worse, intermarriage with Semitic invaders had corrupted any innate virtue the Rifians might have boasted. “From childhood,” their boys were “taught to make war” and “have the look of frightened eaglets, suspicious but ‘out for blood.’” With their fathers, they responded to enemies with “the innate cruelty of a primitive race.”

Spain answered the mayhem with more than hyperbole. The poison gas bombs that fell from the sky onto the Rifians starting in June 1924 certainly gave Spain’s fury a bit of international notoriety. The action came on the brink of Geneva Protocol meetings in 1925 that would prohibit gas weapons delivered from ground or sky. The ban was agreed. This breakthrough was the sole real advance for international law governing the conduct of military hostilities in the era, even if it occurred not because of outrage over the Rif War or extra-European bombing but because of memories of European gas in World War I.

France helped Spain finish the job of putting down the Berber rebellion in 1925–26, this time with conventional bombs, and extended its empire in the bargain. In 1936, Italy’s invasion of Ethiopia and seven-month bombing campaign caused an international uproar—though it was the use of gas rather than its aerial delivery that sparked outrage. With European war brewing, it also mattered that Italy’s acts were in clear violation of the 1925 protocol. Only the international hue and cry over the aerial destruction of tiny Guernica by Germans helping Francisco Franco win the Spanish Civil War in April 1937 suggested that there might be something more outrageous about conventional bombing than about conventional ground weapons.

As its own era of global warfare approached, the United States was no less enthusiastic about bombing, and for the same reasons. “Among savages, war includes everyone,” wrote the U.S. army captain and literature aficionado Elbridge Colby in 1927, in a contribution to the country’s leading organ of international law. He was miffed that Wright had dared to criticize the French for their indiscriminate bombardment of Damascus, Syria, eighteen months earlier, in the midst of the “great revolt” against European rule under a League of Nations mandate there. Colby, whose son William later directed the Central Intelligence Agency, was perplexed that anyone could think foes who were not Christian or white deserved any protections under international law. It was “essentially a Christian doctrine,” meaning that no limits applied to others, as the example of Richard the Lionheart showed. Though the pope himself had condemned the use of the crossbow in Christian war, Richard “freely and unperturbedly” used it against “Saracens” during the Crusades. In modern times, Colby wrote in his immortally entitled “How to Fight Savage Tribes,” custom showed that the disparity in forms of warfare still applied.

Since its first use to pacify savages, Colby recalled, bombing served as “a more modernized and more effective version of prior British bombardments with field artillery against native Asian villages, a casual type of incident against native tribes in the story of British colonial enterprise and mastery.” Now it was time for Americans to follow suit, extending to the sky “the long list of Indian wars in which the troops of the United States have defended and pushed westwards the frontiers.”

And fortunately, there was no law to ignore, since Colby agreed that any military objective nearby placed cities “actually and geographically, as well as legally, on the battlefield.” It was well to learn from European imperial control that “to a fanatical savage, a bomb dropped out of the sky on the sacred temple of his omnipotent God is a sign and a symbol that that God has withdrawn his favor.” Colby stressed that even those who made the category mistake of thinking there were nonwhite innocents ought to buy in: “If a few ‘non-combatants’—if there be any such in native folk of this character—are killed, the loss of life is probably far less than might have been sustained in prolonged operations of a more polite character.”

Hard as it might be to accept, Colby concluded, “there were no non-combatants” anymore in an age of looming total war. What had always been true of war against savages was now true about war of nation against nation. “There is a popular fallacy to the effect that with the passing of time and the adoption of international conventions war has become more and more humane,” he recorded, almost gleefully. “It is actually true that warfare has become more and more vicious and vigorous as time goes on.” Nor should states move to punish individuals for infractions of whatever rules there were, Colby added. “When airplanes destroy towns occupied only by non-combatants” or “when atrocious acts are committed on a large scale and with universal frequency,” it is normally because “governmental policy or General Staff strategy have so prescribed.”



As a result of this prehistory, the Pax Americana came to the world umbilically linked to air war. The fall of France in the summer of 1940 sparked an astonishing transformation in intellectual and policy circles. If a future peace could be established, it would need to be guaranteed. As war loomed, the world was going Wright’s way. But with the Japanese attack on America’s Pacific empire on December 7, 1941, the meaning of “internationalism” began to drift beyond Wilson’s apparent commitment to the equality of democratic sovereigns—at least in states of white peoples. As the war went on, and the postwar order was planned, internationalism became a commitment to an arrangement in which the United States would intervene on condition of becoming first among equals, a new empire in all but name.

For liberals and socialists, internationalism had once suggested world government among equal states, but now it came to be nearly synonymous with armed if seemingly beneficent supremacy. Noninterventionist socialists had died out since World War I, and liberals writing at The Nation, The New Republic, and elsewhere followed a twisted path that ultimately swerved toward intervention and supremacy. Critical to the lingering leeriness of war among progressives was the influence, often subliminally, of the Soviet Union’s public relations. For years, that country presented itself as a peace power, in part out of weakness, as it struggled for survival behind the cordon sanitaire with which the West kept communism at bay. But by the late 1930s, with Josef Stalin fully engaged in the Spanish Civil War, burying the hatchet with Hitler in 1939 and then dividing Poland with him, the equation of progressivism and peace seemed obsolete.

A few, like Wright, believed that it was still possible to create a new international law that put down aggressors. “A transition from a hegemonic to a democratic organization of the world could only rest on a firm structure of international law, but that law proved too weak to bear the load … There seems more hope in a federal organization of the world.” The truth was that America’s choice for armed supremacy after Pearl Harbor dealt as humbling a defeat to internationalist visions of peace through law, especially the dream of arbitration, as to “isolation.” World War II enshrined a European peace through the ascendancy of one great power. It wasn’t what Wright had intended. He was a charter member of the World Citizens Association, founded in 1938, and joined his Chicago colleagues in drafting a world constitution after 1945.

World War II, as he saw it, was a war fought on behalf of the rule of international law, for “the ramparts to defend are the ramparts of law, and the place to defend them is the place where lawlessness begins.” Totalitarian states, Wright explained in summer 1941, were so perverted that their existence was simply incompatible with the new destiny of international law to abolish recourse to force. The Soviet Union’s move from peace policies to the offensive invasion of Finland in November 1939 proved that point long before Hitler moved west and then east, rupturing his erstwhile alliance with Stalin and invading his lands. To Wright, “Totalitarianism both in principle and practice rejects all standards above the legislation of the totalitarian government.”



World War II was the most brutal war yet, and not only because the Axis powers disregarded all constraints. America’s reconquest of the islands of its Pacific empire proved so costly and difficult that it shaped a still-debated endgame to the conflict. The recourse to aerial bombing in 1944–45 lessened the more symmetrical horrors of close-range engagement, but only in favor of mass death of civilians, first as Japanese cities were razed by fire and then as two nuclear bombs were dropped with no thought about the rules of international law.

The propriety of morale or strategic bombing, with openly advertised roots in colonial counterinsurgency, was already secure enough by the early 1920s to inform a doctrine of the United States Army (of which the United States Air Force was formally part until 1947). According to one 1922 manual, “The effect of bombing … is generally very great upon the morale of an irregular enemy. The objective of irregular operations … may be the capital of the people, their main source of supply, their prominent leaders, or, if a fanatical people, the seat of their religion.” General Billy Mitchell, father of the U.S. Air Force, propagandized for air power. He promised in 1925 that “it will cause a whole people to take an increasing interest as to whether a country shall go to war or not, because they are all exposed to attack by aircraft, no matter if they live in the remotest interior of the country.” Winning control of the air was the first imperative geopolitically and strategically. A willingness to bomb could guarantee that “if a nation ambitious for universal conquest gets off to a ‘flying start’ in a war of the future, it may be able to control the whole world more easily than a nation has controlled a continent in the past.”

Such exciting prospects, of course, were initially speculation. Air superiority promised relative immunity from harm for whichever states achieved it, but airplanes were persistently inaccurate and not invulnerable (especially on the ground). Enduring worries about whether strategic bombing was worth the financial and moral costs were not banished until the success over Japan in 1944–45. And outside the circles of enthusiasts, there was apprehension about what it would mean for those who might lose the contest for air supremacy.

In 1937, the Japanese bombing of Nanking was overshadowed by Japanese atrocities on the ground: the massacre of tens of thousands of civilians, the execution of prisoners of war, and the mass rape of women. In a widely remarked event in May 1939, however, the Japanese air force rained terror on the improvised Chinese capital of Chongqing, setting off a wave of anxiety and nausea worldwide about the coming war. Madame Chiang Kai-shek’s heartrending report from the scene vividly depicted the “raging infernos” leaving the sky “crimson with fire and, indeed, with the blood of thousands of victims” as “mothers watched their children burn alive.”

Only European bombing, however, provoked a last-ditch insistence on the need for humane legal constraint on the practice. On September 1, 1939, with World War II on and the Luftwaffe bombing Warsaw, Franklin Roosevelt publicly condemned the “ruthless bombing from the air of civilians in unfortified centers of population” that “shocked the conscience of humanity.” “If resort is had to this form of inhuman barbarism during the period of the tragic conflagration with which the world is now confronted,” he added, “hundreds of thousands of innocent human beings … will lose their lives.” He pled to “every government” to affirm that “in no event, and under no circumstances” would any power bomb civilians or “unfortified cities.” The “rules of warfare” prohibited it, Roosevelt insisted, repeating his plea two months later with the Winter War in Finland under way and the Soviets pounding Helsinki from the sky. If Roosevelt knew that his own air forces had long since determined that there were no unfortified cities—and that the morale of populations counted as a fair target—he did not mention it.

Americans in the European theater mainly flew daytime targeted sorties, while the Royal Air Force bombed areas and destroyed German cities by night throughout 1942 and 1943. The American Curtis LeMay, a major in the European theater in 1942 who piloted dangerous missions himself, strove to make bombing more precise there—though the Americans and the British had agreed from the start that it was not necessary to be too discriminating. They divided their tasks between military targets and strategic bombing because only the Americans had the Norden bombsight, which allowed a modicum of control. In the second half of 1944, both air forces unleashed firestorms on urban centers in tandem. One U.S. officer worried that it would “absolutely convince the Germans that we are the barbarians they say we are, for it would be perfectly obvious to them that it is primarily a large-scale attack on civilians as, in fact, it of course will be.” As, of course, it was.

If there was a moral calculus in the mix, no law figured into it. In the U.K. House of Lords, in February 1944, the Anglican bishop of Chichester, George Bell, gave an impassioned speech doubting these acts comported with any legality, earthly or higher: “The Allies stand for something greater than power,” he explained. “The chief name inscribed on our banner is ‘Law.’ It is because the bombing of enemy towns—this area bombing—raises this issue of power unlimited and exclusive that … it is of supreme importance that we who, with our Allies, are the liberators of Europe should so use power that it is always under the control of law.” In a nation that had been pushed to the brink of defeat, with air raids on London and the destruction of Coventry burned in memory, Bell’s insistence on the law was an enormously unpopular view.

Only misgivings around the superfluous firestorm in Dresden in February 1945 caused Winston Churchill to bring strategic bombing to an end. The cultural capital of a beaten enemy was devastated with no regard for the presence of thousands of refugees, who would make up a substantial proportion of the tens of thousands dead. His reputation tarnished as a result, an unrepentant Arthur “Bomber” Harris could rightly claim in his memoir that “in this matter of the use of aircraft in war there is, it so happens, no law at all.” Should there be? The New York Times, in the outcry around the English former nurse, writer, and pacifist Vera Brittain’s coruscating ethical critique of the bombing of Germany, took the tack that no law could make bombing salubrious, and only a durable peace mattered now. “Attempts to humanize [war] have utterly failed,” its editorialists conceded in March 1944. “Let us not deceive ourselves into thinking that war can be made more humane. It cannot. It can only be abolished. Let us resolve that this war shall be so conducted and so concluded that no city shall ever be bombed again.”

No international lawyers rose to prominence in ethical resistance to urban holocausts, perhaps because the law gave them no basis to do so. No matter their positions in earlier debates, some even championed bombing as the means to the end of a peace beyond the need for humane warfare. J. M. Spaight, the Englishman who had promised in the 1920s that air power would transform hideous bloodletting into bloodless surgery, was cheerful in retirement from the British air ministry when things did not turn out precisely as he had foreseen. Even amid World War II’s carnage, he now judged that “the prophets of calamity who fixed their thoughts on the menace of the air were really the slaves to an idée fixe.” Having complained in the late 1930s that no one listened to him when he argued that air war needed rules, he realized now, with the end of the war in sight, that the bomber had “saved civilization.” Indeed, the bomber would prove the guarantor of any postwar peace: “It is the ideal weapon for smothering aggression.”

But Japan had to fall, too. Many Americans greeted a Carthaginian peace in the making, requiring not just total defeat but utter destruction. Sent to the Pacific as a general to command the bombing of Japan in 1944–45, Curtis LeMay had a number of reasons for sending his B-29 Superfortresses on low-altitude runs at night to burn wooden cities and the civilians living in them. Scores of cities and hundreds of thousands of civilians were incinerated well before Harry Truman’s climactic decision to nuke Hiroshima and Nagasaki. More people likely died in the destruction of Tokyo on the night of March 9–10, 1945, than from Fat Man and Little Boy, the two nuclear bombs that the B-29s Bock’s Car and Enola Gay dropped on Hiroshima and Nagasaki in August of that year. LeMay himself sought the most destruction possible because it was predicted at the time that a ground invasion would require 750,000 U.S. troops, at least a third of whom might die. (Numbers were subsequently exaggerated way upward in rationalization.) Thanks to LeMay’s innovations, he recalled, “the war was over before the atomic bomb was dropped.” As the inferno raged, never was the law of war deemed relevant, nor was any lawyer asked whether it was.

Like earlier colonial struggles, World War II was a race war—for Adolf Hitler in the European theater, most of all, but also for Americans in the Pacific. It was certainly a racialized war for the Japanese, who presented themselves as both antiracist and pan-Asian, whitewashing their severity in the annexation of Korea in 1910 and their colonization of much of China, beginning with Manchuria in 1931. The Americans ended their war in the Pacific in the way the Japanese had started it, with death from the sky. But Americans also drew on their own traditions from the ground, as the leading historian Allan Nevins commented in 1946. “Emotions forgotten since our most savage Indian wars were reawakened by the ferocity of Japanese commanders,” he reported—and drove Americans to atrocious war without limits.

With the rest of the Axis, the Japanese committed the clearest violations of the laws of war on the books when World War II began. After Nanking came the infamous mistreatment of prisoners during the Bataan death march of 1942, which killed some Americans and tens of thousands of their Filipino colonial subjects. Americans were appalled by the dreadful fate of U.S. flyers captured during Lt. Col. James Doolittle’s impetuous raid over Tokyo in April 1942. But it was a little rich for anyone to seek the high ground in these years. The Doolittle raid openly aimed at civilian targets—though it was only a pinprick compared with LeMay’s cheerful decision to burn the city to the ground two years later.

The straits of island warfare in the Pacific led U.S. marines and GIs to descend to the lowest levels. Few Japanese prisoners were taken, and not because they would never submit. There were especially routine violations of applicable rules about the treatment of the dead; skull collections were especially popular, alongside necklaces of harvested gold teeth. And the nonchalant execution of civilians, including “gook” women and children—the epithet had its origins in a slur on Filipinos forty years before—was familiar.

For Americans in the Pacific race war, it was universal to ignore, or treat as unreal, whatever limitations in warfare may have existed. It was “Indian country” all over again. Freely indicting their enemy as a race, and persecuting their fellow citizens of Japanese descent, Americans normally exempted the German people from opprobrium for Nazi crimes against non-Jews and continued to look down on Adolf Hitler’s chief racial victims. Both in and beyond the air war, the ambiance for the conduct of hostilities was very different in the Pacific theater. It wasn’t “fair” to suggest that the Japanese deserved the fate of ancestral native foes at home, The New York Times Magazine commented. They had earned worse, for sometimes their corpses were armed to explode, a risk that rangers in the West had never confronted. “Even a dead Jap isn’t a good Jap” accorded a posthumous virtue to onetime indigenous foes. Whether or not Indians were better than Japanese, traditions of exterminatory warfare honed to deal with the former were adaptable to the latter.

On August 10, 1945, two days after Nagasaki, the government of the Japanese empire, through the intermediation of Switzerland, protested the American holocaust. “The use of atomic bombs … surpasses the indiscriminate cruelty of any other existing weapons and projectiles,” it insisted, citing the Hague rule against “arms, projectiles, or material calculated to cause unnecessary suffering.” Legal principle was (and largely remains) too vague to prohibit nuclear weapons, and Japan was not in a good position to invoke it. Five days later, Japan surrendered. The Americans never wrote back.



The most extraordinary fact about the aftermath of World War II is that anyone thought they could piece back together again the dreams of a peaceful world or a more humane war. The Axis had smashed the first and both sides had done grievous harm to the second. As in World War I, the Red Cross got good press and a second Nobel Prize (in 1944) for monitoring prisoners of war. The organization’s wholesale failure on the Eastern Front, where Nazis executed upward of three million captured Soviet soldiers, and its even deeper failure to respond to European Jewry’s destruction—scandalously, its leader Carl Jacob Burckhardt harbored sympathies for the Nazis out of his greater fear of communism—have become common knowledge only in the decades since.

But if anything, these tragedies masked a much more comprehensive and significant catastrophe for the project of humane war, which was the failure of the law to make the conflict less cruel for anyone. Strategic bombing alone, in Western Europe and over Japan, accounted for millions of civilian deaths. The lesson was not that total and totalizing wars were uniquely immune to humane regulation. It was never clear that the laws of war were more effective in the case of limited strife, and it was precisely unlimited carnage that most required their application and respect. Clearly, the circumstances for taking the dictates of humane war seriously, even among the conventional forces of transatlantic armies, were going to be a long time coming.

In part the reason was that the laws of war had had no priority after World War I. Even as World War II began to loom, few put much stock in the revival of those laws after their embarrassing irrelevance the last time around. Even Hersch Lauterpacht, a Galician Jew who became a Cambridge don, could acknowledge in 1935 that “rules of moderation may, even if they are observed, prove to be insignificant when compared with the devastation wrought by war.” And they were generally not observed. “Law ought not to abdicate its function” in the face of the worry “that by devoting attention to the laws of war, we not only create an unjustified belief in the possibility or likelihood of their observance, but also deny by implication the reality of the renunciation of war as an instrument of national policy.” But for the time being, international law could do little more than save face.

No wonder that Wright and other American internationalists labored to the point of exhaustion to ensure that international law played some role in the final peace of World War II. He guarded the possibility even before World War II that, as one of his honored predecessors in the field had put it, “times in which international law has been seriously disregarded, have been followed by obligations in which the European conscience has done penance by putting itself under straighter obligations than those which it before acknowledged.” It would require organization and law to institutionalize that result. Based on the work of his long-running Committee to Study the Causes of Wars, it was complacent to assume that economic or technological progress would do the job on its own; if anything, the reverse was true.

Outright pacifism almost died as a result of the coming of World War II. In Germany, it was one of Hitler’s first targets. Carl von Ossietzky, the renowned German pacifist, had been rounded up as a political threat after the Reichstag fire and sent to Spandau Prison before spending his last years in concentration camps (in spite of his 1935 Nobel Peace Prize). But after years of debate over appeasement, most agreed that meeting Hitler’s threat required bellicosity. The techniques of pacifism did survive World War II, especially in anticolonial efforts around the world as well as in the American civil rights movement, thanks to the Dutch Reformed pacifist minister A. J. Muste, the “American Gandhi.” But the pacifist cause itself has never lived down accusations that the “isolationism” to which it led was part of the problem—“objectively pro-fascist,” as George Orwell described it in 1942. A genuine mass option during World War I, pacifism was far more marginal during World War II, and it met with even more massive public revulsion even so.

Still, American intervention hardly connoted American empire. Activists and experts like Wright seeking to institutionalize peace through state agreement had achieved mainstream prominence due to World War I’s costs. Now Wright hoped that World War II could lead to a breakthrough to an internationalist rather than an imperial peace. The meek might not inherit the earth. But it was by no means a foregone conclusion, Wright thought, that the war would bring about American empire instead of the workable system for world peace he had long sought.

In 1939, in deep conversation with the Department of State’s own planners, Wright cofounded the Commission to Study the Organization of the Peace, a private organization that threw itself into imagining a postwar world. Keeping hope alive, Wright still believed that the war would bring about a federalization of world affairs, especially when it came to nixing the ability of states to disrupt the peace. Even before Pearl Harbor, he proposed that the new federal structure would have an executive, a legislature, and a judiciary. It would also need a police force (which Wright preferred calling a “peace force”) that could nip war in the bud rather than merely intervene when it broke out. The most urgent need, once the United States was finally in the war in 1941, was keeping it in the peace, to avoid repeating the errors of 1919. “We should … assume our share of responsibility for ordering the world of which we are inescapably a part,” Wright urged his fellow Americans in a magazine. If not, “we may expect the catastrophic decline of civilization to continue.”

After the decisive battles of Midway and Stalingrad, Wright watched as the Allies began planning the peace in earnest, at a series of summits at Tehran, Yalta, and Potsdam. Plans to transform the United Nations from a military alliance into a treaty organization devoted to ending “the scourge of war,” as its 1945 charter proclaimed, were debated and finalized. Uppermost in Wright’s mind was the task of providing “institutions to determine, whenever hostilities occur or are threatened, which belligerent is the aggressor and which is the victim defending himself.” And to cure the central defect of the Kellogg-Briand Pact and the League of Nations, “it must provide itself with means for preventing and stopping the fight.” Outlawry would leave behind the inadequate carapace of the League of Nations that caused it to fail, and allow the world to enjoy eternal peace under new arrangements that would identify aggressors and put their aggression down.

And then punish them. The ultimate goal, Wright recorded in his epochmaking A Study of War, had to be moving from a world in which enemies “like a wild beast, could only be hunted but not tamed” to one of world citizenship. But getting there required opprobrium for Nazis once they were hunted down. Even as the United Nations met in San Francisco in summer 1945 to finalize its arrangements, the victorious Allies in Europe met in London and finalized their wartime plans to try National Socialist criminals. From early in the negotiations, the charge of “crimes against peace” had pride of place, because the thing the United States agreed most about with the Soviet Union was that starting war was the worst thing Hitler and his henchmen had done.

The trial commenced in November 1945 in the Bavarian city of Nuremberg, a picturesque medieval town where some of the fiercest urban fighting in the war had happened that spring. The city’s imposing and spacious Palace of Justice had providentially escaped intensive Allied bombing, and Wright traveled there to work as a technical advisor. Earlier in the year, he had already cleared away objections to trying individuals for acts of state in apparent violation of international law. There was no legal barrier, Wright urged, to holding high-ranking National Socialists to account for offenses against peace, since the events of the 1930s had rendered aggressive war illegal. Some objected that no one had ever proposed to make individuals legally accountable for aggressive war, or precisely defined aggression—but whatever it was, Wright was sure Hitler’s henchmen had perpetrated it.

Nuremberg unfolded, indeed, as a trial against aggression first and foremost, with inhumanity demoted to the consequence of that gateway crime, a kind of included lesser offense. “This inquest,” the chief prosecutor, Supreme Court Justice Robert Jackson, announced right at the start of his opening statement, “represents the practical effort … to utilize international law to meet the greatest menace of our times—aggressive war.” Having missed its chance at the end of World War I, the world would now try enemies of peace. “War is essentially an evil thing,” the judges wrote the next year in their judgment, emphasizing the absolute priority of banning it. “Its consequences are not confined to the belligerent States alone, but affect the whole world. To initiate a war of aggression, therefore, is not only an international crime; it is the supreme international crime differing only from other war crimes in that it contains within itself the accumulated evil of the whole.”

The Soviets, insisting that Kellogg-Briand had not gone far enough, led the way in making war not merely illegal but criminal and punishable. The United States agreed with its then ally’s prioritization of curbing aggressive war. As Roosevelt’s attorney general, Jackson had been instrumental in circumventing the U.S. Neutrality Act while the great debate over intervention raged. At Nuremberg, his “main preoccupation” was to justify both bending the law in the past and establishing America’s armed but nonaggressive role in keeping the peace for the future. But there was also an unanswerable moral case for punishing aggression.

After generations of peace activism and the experience of conflict, it was obvious that there were terrible consequences to war other than its almost inevitable inhumanity, which was but one feature of war’s toll. The legal death of combatants by the tens of millions and the broadest accounting of the costs of the fight that statesmen had committed their people to pay mattered, too. “Once the evil of war has been precipitated, nothing remains but the fragile effort … to limit the cruelty by which it is conducted,” Herbert Wechsler, perhaps the greatest American legal scholar of the time, observed in explaining why Nuremberg slighted such cruelty, including European Jewry’s destruction. “Of these two challenges,” he asked rhetorically, “who will deny that the larger offense is the unjustified initiation of a war?” If you criminalized and stigmatized war, you made it less likely for crimes in war to occur.

As the history of our time shows, the reverse is not true: you can make war humane, while war continues. But it made no sense to those in the 1940s that war ought to be cleansed of its crimes; it was the crime. Home from Nuremberg, Wright definitely agreed it had been a good thing to rank aggression the premier evil. In effect, it was an auspicious sign for a federation to come that there was so much agreement to try individuals for war after the fact—as the Allies did in Tokyo for Japanese perpetrators, too. “Sanctions to be effective must operate on individuals rather than states,” Wright explained. “International law cannot survive in the shrinking world, threatened by military instruments of increasing destructiveness, if sanctioned only by the good faith and self-help of governments.”

Many war crimes were punished at Nuremberg, in later trials in the occupation zones of Germany, and in the successor trial that was held in Tokyo for Asian crimes. “Crimes against humanity,” the term introduced into international law on an August day in London in 1945 between the obliteration of Hiroshima and that of Nagasaki, concerned killing civilians. But at Nuremberg and Tokyo, the charge was only allowed in connection with the primary infraction of aggressive war, which Americans were sure they did not fight. As for aerial bombardment, all powers had conducted it, and no one was punished.



The main question for the future was whether the principles espoused at Nuremberg would extend to all war, and therefore which wars—and which American wars—would be deemed illegal. Jackson had insisted that the new regime for punishing aggressive war had to be universal rather than a smokescreen for victor’s justice. “The record on which we judge these defendants today is the record on which history will judge us tomorrow,” Jackson pronounced eloquently, insisting that the United States take seriously in its future conduct its punishment of the aggression of other states. “To pass these defendants a poisoned chalice is to put it to our own lips as well.” And even more important than the risk of hypocrisy in the future was the interdiction of aggressive war—including in the name of self-defense. Nuremberg implied that aggressive war must be stopped before the fact, instead of merely punished after the fact.

At San Francisco in the summer of 1945, the United Nations Charter was finalized. Even as the Pacific War continued, internationalists such as Wright appeared to get what they wanted—but with provisos that risked reversing everything, leaving the rictus of ongoing war behind a smiling mask of peace in good times. The Charter instituted a Security Council with a monopoly on legal force, except when nations act in self-defense. And it was empowered to deem lawless false or pretextual claims to acting in self-defense. Yet the devil was in the details. Everyone understood that American internationalism mutated in the course of World War II. Wright’s form was marginalized by those who wanted the United Nations to look like a federation but function without any constraint on its most powerful members—most definitely including the United States itself. “International law has a secondary position in the Charter,” one American commented just after its promulgation. “The pendulum of political thinking has swung,” he added, from an idealist vision of internationalism “to the other extreme, the ‘realism’ of … San Francisco.”

Where the text of the League of Nations Covenant had explicitly made room for the Monroe Doctrine in hopes of winning U.S. support, the “ghost” of the doctrine remained in the United Nations Charter. With its specific references to regional security, the charter was understood by Americans to recognize the validity of the Monroe Doctrine and their country’s primacy in its hemisphere. Taken as a whole, the compact went further: it verged on making the entire world the security zone of one country, which could act to uphold its conception of international order without formal obligations. As one who helped negotiate the charter, the Michigan senator and Republican internationalist Arthur Vandenberg remarked ebulliently, “We have retained a complete veto—exclusive in our hands—over any decisions involving external activities.” That allowed even onetime critics of Roosevelt’s war such as the gruff Senator Robert Taft of Ohio to vote to approve it. Much more important, the veto rules agreed to at the last minute with the Soviets at San Francisco—the touchy issue that almost wrecked the scheme—allowed for any of the permanent five members of the Security Council to keep any state, not least themselves, from being branded an aggressor. The arrangement exempted the United States, which would go on to hundreds of military interventions after 1945, from ever being named a legal aggressor. After all, it could veto any suggestion that it strayed from peace.

It is “unlikely that sanctions would ever actually be voted against a great power or its friends,” Wright glumly admitted in 1947. No, it definitely wasn’t what he had had in mind. It meant that, early and often, the United States could use the exception of “self-defense” to the otherwise absolute prohibition on force. But the hypothetical potential for American endless war was not the only problem. With the coming of the Cold War and the Communist takeover of Eastern Europe, it was clear that the defeat of Hitler had still left a totalitarian onetime ally around to disturb the peace.

Now a nuclear power, the Soviet Union, after all, was also on the Security Council and possessed a veto. It used that power routinely in an era when the United States and its allies controlled the body (after Mao Zedong’s 1949 revolution, China lost its seat for three decades). With the Soviet Union playing spoiler in the face of American mastery, the organization was deadlocked. There was a peace in Europe, armed to the teeth at the Fulda Gap, with no federation relevant to it: not much to write home about and hardly the stuff of which Wright had dreamed. It was the balance of power of two empires, not international comity under law.



The question of how wars were fought was not ignored in the late 1940s. But at Nuremberg, and at its sister trial in Tokyo, and in a new attempt at rulemaking, the question was distinctly subsidiary to the quest for peace. The middle of the twentieth century saw the war with the most victims in history: at least twenty million soldiers died legally, and five million prisoners of war died in violation of the laws of humane protection, with fifty million civilians perishing because they were directly targeted or collaterally killed, or they suffered from disease and disorder during the war or after. Of these, six million Jews died in history’s most notorious crime. The main priority for world affairs was the establishment of international peace. But a few turned their attention to changing the rules for fighting war.

The year 1945 might not have seemed like a propitious time to pick up the laws of war, dust them off, and try again. After all the wretched things that had been done in the war, wasn’t that idea among its fatalities? Yet it was precisely during the interval between the end of U.S. hostilities in one area of the Pacific and their beginning five years later that the most famous rules of war—the Geneva Conventions of 1949—were framed. What lessons had been learned? That depended, as always, on which options states were forced to take off the table under the pressure of public opinion, and what options they sought to retain in view of the wars they still expected to fight. Even with a nervous and tentative European peace in place, few expected the great powers to stop fighting globally. One reason was that European empire was far from dead. And the United States, the new titan, was on the way to taking its place as ultimate guarantor of order.

Decades later, once the Geneva Conventions became central to far more widespread aspirations for humane war, they would take on new significance in culture and law. In their own time, they registered the horror of World War II only selectively. Most important, while they were slightly more humanitarian in content than any previous laws of war, the Geneva Conventions were designed to be largely inapplicable to colonial and counterinsurgent war—and if they did apply, to be unenforceable. At the time, West Europeans anticipated anticolonial opposition they were not yet above callously suppressing, while Americans were soon to embark on globalized war—in Korea, for example.

The International Committee of the Red Cross drove the process of cajoling states to support the reboot. The ICRC emerged from World War II a profoundly damaged institution, and almost lost custodianship of the laws of war altogether before putting its energy behind the new convention project. It was remarkable that, with the Cold War approaching and then taking hold, the ICRC convinced the sixty states of the time of the need to act at all, and the treaties were no doubt honorable in the steps they took. It was especially revolutionary that the Soviet Union—along with the states of its empire in Eastern Europe—participated, after bitter recriminations kept it out before World War II. Indeed, the Soviet self-presentation as a humanitarian force shaped the U.S. negotiation posture, not least efforts to fend off proposals to ban atomic and other bombardment.

Beyond some revisions to historic agreements concerning injured soldiers and sailors and prisoners of war, there were two novel achievements in coverage in 1949. Now at last there was a separate treaty that protected civilians, especially under circumstances of foreign occupation. There was also Common Article 3—“common” because it figured in all four of the new Geneva treaties—which protected combatants and civilians in circumstances of internal or “non-international” armed conflict. Some rules against taking civilians hostage and their collective punishment were strengthened because the Nazis had made those acts radioactive. The same was true of mass deportations, which during World War II had also affected non-Jews, who were far likelier to return to tell their stories of internment.

The treaty process had few implications for the actual fighting of war, which the spotty old Hague rules still governed. Even the new civilian convention did not clearly provide new protection from aerial bombardment by conventional or nuclear weaponry, and it didn’t challenge the idea that any amount of military gain could justify any amount of innocent death. What today seem the worst cruelties of World War II were not the problem the delegates were there to solve. Part of the reason was that the Holocaust of European Jewry had not become central to public consciousness. And the power of states to deliver death from the sky was viewed at worst as a necessary evil.

It was a large achievement to ban civilian punishment, individually or collectively, of the kind typified by Hitler’s decision to order the Czech town of Lidice razed in 1942 as a reprisal for the assassination of his trusted aide Reinhard Heydrich. But the new treaty did not prohibit the mass starvation that had killed most civilians in World War I. It had recurred in World War II in Nazi Germany’s Hunger Plan—but also in the U.S. attempt to induce mass famine via Operation Starvation in Japan and its shrinking empire of islands. Humanitarians tried for more, but the treaty prohibited only the interdiction of foodstuffs destined for children and expectant mothers, unless there was reason to believe someone else would eat them: “humane blockade.”

As a default, growing clarity that civilians mattered still meant something. And this spirit also affected Common Article 3, which held that in “armed conflict not of an international character,” those “taking no active part in hostilities,” including captured or wounded soldiers as well as civilians above the fray, had to be treated “humanely,” no matter their “race, colour, religion or faith, sex, birth or wealth.” Specifically, humanity barred killing, torture, and other “cruel” or “humiliating and degrading” treatment. And no punishments were allowed, especially executions, without “judgement pronounced by a regularly constituted court” with “judicial guarantees.” After many battles in the negotiations to the treaty, a rather awkward alliance of the Swiss humanitarians and the Soviet Union overcame opposition to any such article. But the relevance of this article to the war on terror more than fifty years later was entirely unforeseeable, because the intent at the time was to place constraints on internal armed conflict, especially civil war. Even there, it was primarily a symbolic victory, given that any state could always dismiss its opponents as terrorists rather than belligerents—an option routinely relied on by the European imperial powers fully expecting to engage in counterinsurgency on their own territory.

Worst of all, the new rules were toothless. It was not only that the treaties left to states themselves the obligation to punish “grave breaches” of its rules for international conflicts. There was also no obligation to try violations of the minimal rules in Common Article 3 for internal armed conflict, and when it came to the more robust framework for international law, the task was generally left by states to self-protective militaries themselves. More fundamentally, no law could magically enact a culture in which a new kind of humane war mattered to militaries or populations. World War II did not bring about that culture. As the Red Cross leader Jean Pictet acknowledged in 1954, in a cautious stocktaking on what he had achieved so far, “In times of war, legal stipulations—especially today, when warfare is especially ruthless—are liable to be wholly disregarded.” The results illustrated a sobering fact: everyone anticipated that many more ugly conflicts were on the way. In light of the atomic bomb, J. M. Spaight caustically observed, “the humanitarian Conventions read like hypocritical nonsense.”

Once again, after World War II as after its predecessor, nobody mobilized in the name of humane war, though undoubtedly the few around the world who heard about the long-obscure Geneva Conventions sympathized with their spirit. There would not have been such a diplomatic struggle around the Geneva Conventions had parties to the negotiations expected them to be eternally meaningless, but that does not mean states expected to worry about widespread outrage over the continuation of brutal war anytime soon. European empires learned sooner than they would have liked that anticolonialists could make hay of counterinsurgent violence. In the long run, however, European empires were on the way out, and what would matter more was whether and how America’s global wars were going to be affected by the new rules.

While there was no humane war movement of note for decades—outside of the realm of Swiss patricians—peace movements survived after World War II. Yet in the United States they had almost disappeared, compared with their presence before. Those that survived were comparatively disabused. They existed in the shadow of decades of global death, and amid self-styled realism about the need for violence on both sides of the Cold War and decolonization struggles. With the midwestern Henry Wallace cashiered in 1944 as vice president and losing an independent run for president in 1948, the American tradition of Christian pacifism was almost dead. The declaration by the Soviet Union (which infiltrated Wallace’s campaign) of “a peace offensive” in 1948, as the hallmark of its own empire’s foreign policy, calling for coexistence rather than conflict, made it exasperatingly difficult for Americans to articulate their own pacific visions. “Peace propaganda and agitation have a disarming effect on those nations, which are intended victims of communism,” screamed the chair of the House Un-American Activities Committee. The Cold War shifted what the United States said it stood for globally, from peace to freedom. Fledgling movements targeted the fearful threat of the atomic bomb, some Christians retrieved their traditions from before World War II and adjusted them in the face of globalized conflict, and women’s groups continued their hopes of softening international affairs in a man’s world—to little effect when it was the order of the day to defend and spread freedom violently.

In August 1949, the Soviets detonated their own first test nuclear weapon in the desert of Kazakhstan and the arms race began. As Albert Schweitzer, the Alsatian historian of Christianity turned medical humanitarian, noted when he received the Nobel Peace Prize in 1954, treaties on the laws of war may have made some difference, but “these advantages are trifling when set beside the immeasurable harm which has been inflicted by modern methods of death and destruction.” He spoke for the few peace activists of the early Cold War: “There cannot, at the present time, be any question of ‘humanizing’ war.”



The European peace coexisted with a new bout of cruel global war. And this time, it was Americans who waged that war. Its most decisive moment came on October 1, 1950, when General Douglas MacArthur weighed an extraordinary choice on which the future of the world order turned.

The United States had helped divide the Korean Peninsula after the Japanese were expelled in summer 1945, and helped the local strongman Syngman Rhee consolidate power in the south. When the Communist leader Kim Il Sung crossed the 38th parallel in the summer of 1950, the United States quickly committed to assist South Korea against the onslaught. MacArthur’s troops were driven to the last hills around Pusan, in the extreme south of the peninsula, beyond hope or rescue. But with an amphibious landing of 270 ships bearing 80,000 marines in the barely guarded harbor of Inchon, not far from the largest Korean city of Seoul, MacArthur daringly snatched victory from the jaws of defeat. In one of the most miraculous reversals of fortune in military history, MacArthur drove Kim Il Sung back beyond the 38th parallel from whence he had come.

The status quo before North Korean aggression in June 1950 had been restored. Would MacArthur keep going? It was momentous: besides the extraordinary brutality and death in the Korean War, MacArthur’s decision to step beyond the 38th parallel destroyed the prospects of a Pax Americana under international law. MacArthur’s choice meant that America’s age of ascendancy in world politics would be not only a merciless one of endless war for decades in the global south—but also one in which the rules of peace that the United States had crafted in 1945, and enforced at Nuremberg against the Nazis, did not apply to its own acts across a long arc of territory in the Asian “rimland” of bloody contest between two systems.

When Kim first invaded the south in June, the United Nations Security Council had met and condemned the Communist aggression. To that point, the plan of internationalists was working: not that eternal peace would take hold magically but that its disturbers could be identified and interdicted. An accident helped: the day the Security Council met in Manhattan to authorize restoring the peace that Kim breached, the Soviet Union’s representative, Jacob Malik, stayed on Long Island, supposedly in protest that Communist China had been deprived of its council seat. With no spoiler’s veto, the plan remained in force, and the U.S. confrontation remained legal under United Nations auspices.

The United Nations Charter had not exactly envisioned a single country taking the lead in the way that the United States now had. But thanks to the Security Council resolutions, the U.S. intervention was broadly perceived as a good-faith act of keeping the peace. In the memorable phrase of the country’s D-day hero and now joint chiefs of staff chair General Omar Bradley, the resolutions could make the Korean War one “under the guise of aid to the United Nations” rather than the act of a capitalist empire opposing Communist expansion. The new script of peace had not been torn up in favor of the old one in which powerful nations angled for advantage and might in a lawless world.

Yet those same United Nations resolutions that authorized response to the aggression of the north against the south gave no authority for crossing the 38th parallel, let alone for regime change or “rollback” above it. By the time of MacArthur’s decision, Malik had returned to the Security Council to foil further action. The former Vermont senator Warren Austin, serving as U.S. ambassador to the United Nations, now dismissed the parallel as an “imaginary line.”

In an era before decolonization multiplied its membership, the United States controlled the UN General Assembly. On October 7, the United States organized a General Assembly resolution to bless MacArthur’s move north past the 38th parallel as a prelude to a democratic unification of Korea, and then proposed a further “uniting for peace” statement in a vain hope that dreams associated with the United Nations could somehow survive Cold War division. The resolutions passed. But by U.S. design, the General Assembly, unlike the deadlocked Security Council, did not have powers to identify aggressors and organize collective security. It was like a teenager pretending her friends could give her permission to drive the family car, after her parents couldn’t agree to let her—and then crashing it. MacArthur’s fateful step was the first U.S. abuse of the rules of peace the country had laid down in 1945. It was not the last.

The war that followed was anything but humane, and the laws of war—even the new ones—were largely irrelevant once again. The new Geneva Conventions were hot off the press and no involved state had ratified them in time. (The United States would do so in 1955.) Not only the United States but North and South Korea, too, promised to observe the new provisions, or at least large parts of them. MacArthur informed the press that his “present instructions” were to abide by “the humanitarian principles” of the treaties. The former proconsul of Japan who had sponsored the Tokyo trials of Japanese war criminals warned “Reds” to follow the rules. For U.S. forces, however, the war showed that what MacArthur meant was that “present instructions” were to be ignored or rendered inapplicable.

In practice, it was another “Indian war.” Truman had formally integrated the army two years before, and the United States was beginning to lift the Asian restrictions that defined its immigration policies. But racial egalitarianism was not yet central to American identity, or to geopolitical strife. In MacArthur’s family traditions lay not only the governance of Pacific colonies; further back, Douglas once recalled, his father had been one of many who shouldered “the onerous task of pushing Indians into the arid recesses of the Southwest and of bringing the white man’s brand of law and order to the Western frontier.” Now the frontier had moved farther west, in a rising contest against barbarism with an Asian face. (Lt. Gen. John Hodge, whom MacArthur sent in September 1945 to occupy Korea, told his superior on arrival that “Koreans are the same breed of cat as the Japanese.”)

General Lawton Collins, army chief of staff throughout the Korean conflict, told The New York Times that the “reversion to old-style fighting” required by the conflict was “more comparable to that of our own Indian frontier days than to modern war.” The journalist Walter Karig made the same allusion that year in a report in Collier’s magazine, explaining that U.S. pilots and soldiers were ordered to kill in an environment where their enemies recognized no limits and there was no distinction possible between foe and friend: “Our Red foe scorns all the rules of civilized warfare.” The Harper’s Magazine correspondent observed that the experience took Americans back to the very beginning of their military traditions in a rerun of the Pequot War of the 1630s, where no rules could apply to natives who recognized none themselves.

Even before the war formally began in the summer of 1950, southern Korea had at times reached near civil war conditions, as the U.S. client Syngman Rhee strove to extend and stabilize his rule, notably by carrying out vindictive repression and slaughter in Cheju Island off the tip of the peninsula. The Korean War, like Vietnam later, internationalized an ongoing civil war; indeed, as many may have died in the south in the three years before official U.S. intervention in June 1950 as in the fracas after. Atrocities were committed by all parties to the war, notwithstanding promises to adhere to the laws of war in their new guise—including by Americans, who routinely shot civilian refugees. The machine-gunning of hundreds of civilians at No Gun Ri in July 1950 became the most notorious of such incidents, after finally being reported in 1999 and confirmed in the controversies that followed.

After MacArthur crossed into North Korea, he operated under a National Security Council directive issued the previous month that called for “liberation” rather than “retaliation,” forbidding the United Nations troops he led from “reprisals against the forces, officials, and populace of North Korea, except in accordance with international law.” As MacArthur pushed north, Rhee’s men followed behind, hunting down suspected Communists and executing their family members, especially after Chinese troops were on the march southward. “We cannot execute them,” one American said of captured Koreans who turned out to be Communists, testifying to honorable concern for already old prisoner-of-war rules. “But they can be shot before they become prisoners,” he added with a wink—an early example of how minor legal constraints around detention could drive states to kill. Another voice added the proposal to turn prisoners over to Rhee’s men to do the dirty work, which broke one of the new convention rules without ceremony.

Then there was the aerial bombardment. There is some evidence that the United States Air Force was ordered under protest to be more discriminate in its targeting in the early months of the war. While more care was taken in fall sorties compared with the winter armageddon, however, it was “precise” only in comparison with what followed. And early air control often involved direct participation in atrocities, like the strafing of hundreds to add insult to the injury of the No Gun Ri massacre.

When Mao Zedong sent his Communist troops across the Yalu River to save Kim’s regime, the United States still continued to enjoy absolute air superiority, and used it with no further constraints. The air force bombed the north mercilessly throughout the winter as U.S. troops and their allies retreated south. More tonnage was dropped than had been used over Japan five years earlier, and also more napalm, which was greeted by Americans who witnessed its effect as a miracle weapon. Unlike fifteen years later, no one protested.

Curtis LeMay, now head of the Strategic Air Command back home, later claimed credit for the ashen burnscape. From the beginning of the Korean War, he had advised the use of incendiary bombs, which had worked so well in 1944–45. When MacArthur finally let the air force do its worst, every town and even village of note in the north was reduced to smoking ruin, as fighters strafed those who tried to put the fires out. “The city I’d seen before,” one American testified, “wasn’t there anymore.” During the retreat south to the 38th parallel, meanwhile, ground forces torched farms and foodstuffs. Many of the Korean civilians who survived were left without shelter or sustenance in temperatures so cold that an untold number who did not perish in the bombing froze to death on the road.

Korea was the most brutal war of the twentieth century, measured by the intensity of violence and per capita civilian deaths. In three years, four million died, and half of them were civilians—a higher proportion of the population than in any modern war, including World War II and the Vietnam conflict. As Korea showed, World War II did not end the tradition of inhumane war, especially against “savages.” The winter of 1950 was a bleak parody of what was supposed to be a new age of peace.

The American Harry Summers, Jr., had enlisted in the army in 1947—falsifying his birthdate so he could join at fifteen. After serving in Korea and Vietnam, Summers became the sage of the “revisionists.” He brazenly downplayed the civilian harm and lawless fighting in Southeast Asia—by comparison with the baseline of Korea. “To antiwar protestors it was axiomatic that the war in Vietnam was the most awful, most barbaric, most terrible war in the history of mankind,” Summers grumbled. But he knew better. He had experienced massive change since Korea, where he manned an M-24 tank.

“Nothing in my Vietnam experience came even close to the horrors of the ‘scorched earth’ policy during our retreat from North Korea in the winter of 1950,” Summers explained. “All houses were burnt, all livestock killed, and all food supplies destroyed to prevent the Chinese from living off the land. Millions of civilians, mostly old men, women and children, were forced to flee their homes in sub-zero weather, and the sight of those poor souls dying in the snow during that terrible trek south still haunts me.” By comparison, “the Vietnam war was an exercise in gentility.” Summers’s goal of minimizing the hell of Vietnam hardly means that he was wrong that Korea—and the whole history of American war before it—was far worse. And not just for victims but also for the idea that a law calling for humanity might matter to their fate.

At the time, almost no Americans complained about the new inhumane war in the name of global peace. But if Korea began a history of flouting new international rules of peace, it was also just another episode in a long history of no-holds-barred violence. For Americans, such harsh tactics were continental before they went global, culminating in Korea before going into decline even by the time the Cold War moved to Vietnam’s killing fields. True, a war with less atrocity than Korea—more rules against inhumane fighting and some internalization of them—is hardly setting a high bar. But if American war over centuries sent many soldiers and civilians to the grave, the current “humanity” of America’s wars could arise only on the grave of their historic forms.



In 1942, with the realization that his dream was both closer than ever to being achieved and moving in an unforeseen imperial direction, Quincy Wright had published his summa. A Study of War, a fifteen-hundred-page behemoth, sought to bring the science of the causes of war and the foundations of peace onto a new plane. Wright showed no reason—he found barely a leaf of paper in his forest of prose—to mention the value of making war humane. After 1945, he was only half-satisfied that his search for the conditions of durable peace had ended.

In the aftermath of the Korean War, Wright was still hopeful. The United Nations remained a work in progress. A decade later, in the chilling winter of Cold War antagonism, he was less confident. Material conditions might allow “world government,” but—Wright commented in 1960—“the moral basis for such government is still lacking.” Thirty years after his campaign for a new U.S. foreign policy in the 1930s, he wondered: Was the long peace across the Atlantic that the United States achieved after World War II the internationalist one Wilson had portended, or an imperial one with the familiar afflictions of degradation at home and violence abroad? Wright, who now wore up-to-date glasses and a shock of white hair with the same part in the middle, never said.

That America could bring world peace, by whatever means necessary and beyond the borders of Europe, looked like an ever dimmer possibility by the time Wright reached old age. Before passing away, he joined a small band of lawyers to devise arguments for why the United States, in escalating its military presence in Vietnam, was now reneging on its own commitment never to begin an aggressive war. Outside Europe, shouldn’t the United States have to drink from its own chalice? That a war in Vietnam was likely to be inhumane was a near certainty in 1965. But Wright did not prioritize making the conduct of the conflict more law-abiding. Instead, he pinned everything on the hope that the internationalist structure and legal claims he had championed still had enough force to restrain the new hegemon his country had become.

After Wright died in 1970, just shy of his eightieth birthday, and with global peace as elusive as ever, his allies in the movement against the Vietnam War organized a prize in his honor. It was first awarded in February 1972 to a dissident analyst in the Defense Department, who after years of misgivings had concluded that—for the moment, at least—American peace was still an oxymoron. That honoree was Daniel Ellsberg.
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CHAPTER FIVE


The Vietnamese Pivot

Telford Taylor spent 1969 in Cambridge, England, that most secluded grove of academe. It was a welcome respite from his home campus of Columbia University in Morningside Heights in New York City, where during the previous year students had occupied buildings and protested against the military-industrial complex, and the faculty had become divided against itself. As 1969 ended, back in his Upper East Side apartment, Taylor found in his mail a note from a family friend, Marjorie Schell. Enclosed with it was a New Yorker article published in March 1968 about the realities of U.S. counterinsurgency in Quang Ngai Province, Vietnam. Its author was Schell’s twenty-five-year-old son, Jonathan. Taylor sat down and read it. He was floored.

Born in 1908 in Schenectady, New York, where his father had resettled his old New England family to work as a General Electric engineer, Taylor enjoyed an enviable reputation as an American patriot, liberal internationalist, and responsible lawyer. After Williams College and Harvard Law School, he had gotten his start as a New Dealer and then worked in army intelligence during World War II, assisting British codebreakers at Bletchley Park.

In his most visible performance, Taylor became chief prosecutor at the U.S. trials held in Nuremberg, Germany, when Robert Jackson decided to return to his day job in Washington, D.C., as a Supreme Court justice. Later, after retiring as a one-star general, Taylor settled into academic life. Dashing in his uniform at Nuremberg, he aged gracefully and always dressed traditionally and sharply, even as his students let their hair grow longer and their skirts shorter. In 1970, a latecomer to criticizing his country, Taylor also changed. Forced to revisit everything he had believed and taught about how American global power, the rule of law, and moral progress went together, the former chief prosecutor became an innovator in the use of international law to launch a public attack on a misbegotten war.

On November 12, 1969, weeks before Taylor had read Jonathan Schell’s article, a freelance reporter named Seymour Hersh published a newspaper report that revealed the My Lai massacre. In March 1968, a platoon of “Charlie Company” slaughtered hundreds of Vietnamese civilians, including women and children, in a village in the central highlands. In the weeks that followed Hersh’s exposé, the Cleveland Plain Dealer and Life magazine published photographs of the horrifying scenes of the slaughter, leaked by the ex-army photographer Ron Haeberle. As a result of the lurid photos of dead bodies by the side of the road, Charlie Company’s commander, Lt. William Calley, eventually stood trial for murder.

The winter of 1969–70 was a turning point in U.S. history, but not because the Vietnam War became terminally unpopular after the disclosure of war crimes at My Lai. It already was. In 1968, Lyndon Johnson had decided not to run for reelection, and Richard Nixon won the presidency by promising to end the war, after years of popular opposition to its alleged immorality and stupidity. There had even been some claims the war was illegal—but not because of war crimes.

Before My Lai was revealed, most of the controversy had raged over a different question: whether the war should have even taken place. It was stoked by ethical concern that the Cold War had led American elites astray, while a small but stalwart band of lawyers insisted that international law forbade the intervention. News of atrocity added fuel to a campaign against an American war that was already increasingly unpopular, and the blaze scorched what little support was left. The news eventually brought Taylor to the front lines, where he made novel arguments that distinguished him from almost every other attorney friendly toward the antiwar movement.

In our time, atrocity and appeals to international law have worked very differently. After its invasion of Iraq in 2003, the U.S. military set up a makeshift prison at Abu Ghraib, one of Saddam Hussein’s old detention facilities, and photos taken there showed U.S. troops inflicting sickening cruelty on captives. At the end of April 2004, CBS News broadcast the first Abu Ghraib torture photos in the lead-up to The New Yorker’s online publication of Seymour Hersh’s nauseating article about them.

At first glance, American inhumanity and the protest it elicited might seem very similar in Vietnam and Iraq—and why not, because the very same reporter broke the single most scandalous and high-profile story about crimes in both wars. In fact, the comparison fails. A campaign to make the fighting in Vietnam humane did not follow from the My Lai revelations. Far from providing legitimacy and stability to an endless war, the passionate response to My Lai helped end it.

What commitment there is now to legal restraint in the fighting of war is very largely the result of a period of clarity in the early 1970s, when many people, far more than ever since, were prepared to see government officials and U.S. citizens themselves as potential and actual evildoers. But that crystalline moment of insight, in which concerns about how the United States fought were explicitly linked to what justification the country had to fight at all (and what role it ought to play in the world), has since passed. American concern with war has become focused on ensuring it is humane—not on whether it drags on and on, or even should be fought in the first place.

Telford Taylor’s activism after My Lai was the harbinger of that turn.



U.S. involvement in Vietnam had already lasted many years when President Lyndon Johnson decided to escalate the war, seizing on allegations of North Vietnamese attacks on the U.S.S. Maddox and Turner Joy in the Gulf of Tonkin in August 1964. Under its charismatic leader Ho Chi Minh, a Communist and nationalist icon, Vietnam had declared independence in 1945. But the restoration of the French empire in the region led to a bloody and protracted war that culminated in 1954 in the Battle of Dien Bien Phu, where the French were dealt a humbling defeat.

The Geneva Accords that followed divided the Vietnamese territory in two at the 17th parallel, pending fair and free elections to determine which government would rule both the north and the south. Those elections never happened, and the United States spent the following decade assisting the government of the south in maintaining control in the face of insurgent attacks and disorder. Johnson’s decision to escalate radically, after Congress passed the Tonkin Gulf Resolution, transformed the situation. U.S. forces in the country grew from a baseline of 15,000 to 500,000, and along with hundreds of thousands of Australians and South Koreans, among others, they fought bitterly against Viet Cong insurgents to ensure the survival of the Republic of Vietnam (as the southern regime was called). Beginning in February 1965, in retaliation for insurgent attacks on the U.S. Army’s Camp Holloway near Pleiku, the U.S. Air Force began massive aerial bombardment of North Vietnam.

As a matter of international law, the American situation in Vietnam was different from that of European empires in which anticolonial war erupted. After World War II, European powers waging counterinsurgent warfare against breakaway nationalists—whether the British in Malaya or Kenya or the French in Algeria—could claim they were fighting inside their own territories. Yet the United States could not treat Vietnam as part of its domestic space. The Johnson administration offered no detailed legal rationale under international standards at the start of the escalation. Both Secretary of Defense Robert McNamara and the White House explained that attacks on North Vietnam were “reprisals,” an old category from a more permissive age of international law. And that argument made no sense with respect to Viet Cong attacks on Camp Holloway, since the legal relationship between the state of North Vietnam and the southern insurgency across the border was never altogether clear.

One thing was from the start: the United States fulsomely agreed to conduct its hostilities in the new war legally. The State Department advised the International Committee of the Red Cross that it saw the Geneva Conventions as fully applicable to what it took to be an international conflict. The United States “has always abided by the humanitarian principles enunciated in the Geneva conventions and will continue to do so,” Secretary of State Dean Rusk noted in a public statement in 1965.

The Geneva Conventions divide war into two categories: international and “non-international.” U.S. lawyers after September 11, 2001, were to make use of this distinction, arguing that the campaign against “enemy combatants” who did not represent a state represented a third category of war that the law simply didn’t cover. In amazing contrast, during Vietnam the United States took no advantage of any fuzziness in the law to escape its applicability. At the time, academics wondered if counterinsurgency efforts in South Vietnam, even when they took on an insurgency aided by external intervention, could fall under the weaker rules for non-international conflict, which imposed only the few limitations of Common Article 3 of the Geneva Conventions. (The Supreme Court would later impose the article as a necessary constraint on the war on terror.) But instead of embracing this less strict standard, the U.S. government even forced its ally in Saigon to comply with its interpretation of the events as a full-fledged international war—though that meant more full-spectrum formal obligations for both patron and client.

This remarkable development might have suggested that U.S. governmental attitudes toward humane constraint on war had developed since World War II. The commanding U.S. general, William Westmoreland, went even further—and was met by strong praise from the International Committee of the Red Cross for doing so. He directed his forces to treat Viet Cong captives as prisoners of war under the full sway of the Geneva Conventions, though their failure to fight as an organized army and their unclear relationship to North Vietnam could have given him the latitude to withhold such protection.

As it turned out, the policy generosity in both Washington and Saigon was feasible because—as in Korea—levels of American popular support for the war were strong at the start of the conflict, whereas traditions of public debate around the laws of war were weak. Given the American brutality that followed escalation, Rusk’s affirmation and Westmoreland’s directive suggested not that American allegiance to powerful humanitarian norms was high, but instead that it never occurred to them that anyone would regard the international law on combat as a barrier or taboo. They believed they could bask in the glow of the rule of law while liberally violating its terms. For a long time, they were right.



And so, the international law calling for humane war was all too frequently broken by U.S. troops, due to converging forces: cavalier attitudes, cultural preconceptions about savage foreigners, counterinsurgent realities, strategic policy—and, not least, the lack of an ethic within the military itself that humane war mattered. How far the brutality went remained impossible to know, yet a surprising amount of information was available, and from early on. In an age-old story, few stared the known facts of their country’s activities in the face.

The everyday excesses of a counterinsurgent war were appalling and grievous though also normal and routine. The requirement to discriminate between combatants and noncombatants became exceptionally difficult if not impossible to sustain. The Viet Cong’s insurgent philosophy guaranteed this. In his counsel to rebels the world over, Mao Zedong had preached the moral propriety and tactical utility of combatants living among civilians. “The relationship that should exist between the people and the troops,” he explained in a guerrilla manual influential the world over after his smashing conquest of his country in 1949, “may be likened to water [and] the fish who inhabit it.”

No less opaque were the loyalties of many Vietnamese. Whole communities such as Vinh Linh (in Quang Tri Province on the border of North Vietnam) participated fully in abetting the Communist cause, and they found the favor returned in the form of relentless U.S. bombing day after day. Farther south, counterinsurgency made applying rules devised for organized battle—the very rules the United States accepted as binding on the war—difficult.

American rules of engagement were also to blame for the excesses, for they were not adequately designed for the realities of counterinsurgent war. They required that Americans make “every effort … to avoid civilian casualties.” But troops in South Vietnam were ordered into situations that were recipes for systematic violations, notably when it came to civilians. Until 1968, Westmoreland stressed the importance of body counts: the higher, the better. It was not a strategy likely to lead to humane war. “Search and destroy” missions throughout the late 1960s commonly involved shooting at targets on the barest suspicion of Viet Cong involvement. More sweeping techniques, like the destruction of “hooches” and villages, frequently for dubious reasons, or extraordinary population displacement in the name of clearing the water to find the fish, were also renowned. Worst of all were free-fire and free-strike zones created after “fair warning” and population displacement. It was an approach pioneered by the British in the successful Malayan counterinsurgency of the late 1940s, in which soldiers and pilots often shot at anything that remained, on the presumption that the innocent would already have left.

In jungle- and village-level combat, close air support from helicopters and airplanes—including the C-52, aka “Puff the Magic Dragon”—assisted ground operations, taking little care for civilian harm. After September 11, 2001, lawyers were deeply involved in pinpointing the targets of American wrath, but such efforts were unimaginable in the Vietnam era. Many observers felt that incontestable war crimes, such as My Lai, or the infamous gang rape and murder case reported in The New Yorker by Daniel Lang just before news of My Lai broke, were expectable outcomes. There was just no interest in distinguishing soldiers from noncombatants.

One reason was racism. “War,” W.E.B. Du Bois remarked in the 1950s, “tends to become universal and continuous, and the excuse for this war continues largely to be color and race.” By the time of Vietnam, U.S. forces had been racially integrated for two decades. Endemic discrimination remained within them, but it paled beside the extraordinary racialization of the enemy in Vietnam, as America’s own increasing internal egalitarianism collided with the low value of Vietnamese lives. One observer caustically spoke of the “M.G.R.”—the “mere gook rule.”

Americans—including Asian Americans—fought in an international coalition, alongside fifty thousand South Koreans and six thousand Filipinos at the peak, and the South Vietnamese they were officially advising. But race was still a factor in the killing of enemies and mistreatment of civilians. “Would we have pursued quite such policies—and quite such military tactics—if the Vietnamese were white?” one former White House official asked openly in 1968. “I think it is uncontestable that the Vietnam war reflects the fact that we are fighting and killing a nonwhite race,” observed the foreign policy realist Hans Morgenthau. As in America’s earlier Pacific violence, soldiers routinely compared what they were doing with “Indian war.” Compared with 57,000 Americans, four to six million Vietnamese died in the conflict. The toll on the local population was not as grievous as in Korea, in relative terms, and it took place over more years. But that was not saying much.

In testimony to the House Armed Services Committee in April 1970, a few months after the My Lai revelations, Westmoreland insisted on the importance of one-hour classes on the law of war as part of basic training, and he reminded his audience that all soldiers were supposed to carry a pocket card that called on them to behave humanely. But in one investigation, the Charlie Company member Herbert Carter remarked under direct examination that the class about the law of war ended up communicating that soldiers could “do what you want to do.”

My Lai led to a recognition within the military that education in the laws of war for troops and commanders had been woefully insufficient. Despite an essentially functional system of military justice, the military culture of the day—including among lawyers in the Judge Advocate General corps—excused callous and deadly treatment of civilians and frowned on allegations of wrongdoing. One reason no one will ever know how prevalent such crimes were is that the Defense Department began systematically collecting information about alleged violations, through a Vietnam War Crimes Working Group, only after the My Lai cover-up failed and the exposure of violations finally became a central concern of the antiwar movement.

Meanwhile, the U.S. use of napalm and phosphorus in everyday counterinsurgency became particularly controversial. On the West Coast there were demonstrations around Dow Chemicals, whose products “burned babies.” Indictment of napalm started comparatively early during the war, especially after photographs of victims began to circulate, long before the publication in 1972 on the front page of The New York Times of the bone-chilling image of Kim Phúc fleeing burning death. But almost no lawyers thought these weapons—or defoliants that some tried to cast as “ecocide” later—were illegal, though many felt that the Hague regulations ban on excessively cruel means of warfare had to mean something when it came to their deployment.

The other major domain of alleged illegality was the air war—not the air force’s assistance to army and marine activities in the south but rather the bombing that took place there and throughout the north. That air war began in 1965 with the “Flaming Dart” and “Rolling Thunder” campaigns and soon expanded to sometimes even more massive campaigns in Cambodia and Laos. At first, in spite of the living memory of the razing of Japan and Korea, the assumption was that only military targets were being chosen in fierce air activity in North Vietnam. Johnson picked the targets himself at Tuesday lunches, and he faced rage from the military when he seemed unwilling to exploit air power to the fullest, as Americans had in earlier wars. General Curtis LeMay, mastermind of the infernos in previous Asian wars, backhandedly acknowledged Johnson’s limits with a famous comment. He counseled his branch in 1965, the year of his retirement from the air force, “to bomb them back into the Stone Age.” It had worked before, he thought.

Rolling Thunder was so massive that it readily seemed excessive, even without LeMay’s bravado. The New York Times correspondent Harrison Salisbury received an invitation to visit and tour the northern capital of Hanoi in late 1966. His reporting challenged the credibility of the U.S. government’s promise to restrict its aerial wrath only to military targets. The devastation of the north that Salisbury described could not plausibly be ascribed to honest mistakes. Salisbury’s claims were subsequently given extraordinary scrutiny, and some skeptics alleged that he had been taken in by North Vietnamese propaganda. But the initial impact of his reporting was enormous. The most remarkable thing is that, if there were more policy constraints on aerial bombardment than in Korea, the question of what was legal in such warfare had occurred to no one.

Though startling to some, news about the air war did not lead to an outcry as loud or relentless as what would follow My Lai, and so did not meaningfully transform aerial practices. Nevertheless, a few critics began to document the effects of the air war on the North Vietnamese landscape, and distressing evidence accumulated, though to this day no one can estimate how many tens of thousands of civilians died. As with napalm used in the south, there was no specific law prohibiting aerial bombardment, and no real standards to define excess, even as B-52s were raining destruction from on high daily.

Activities that would scandalize many after September 11, 2001— torture and other detainee abuses—were also routine. Through most of the conflict, U.S. forces handed over all captured enemies to South Vietnam. Eventually, American holding facilities were opened, partly in recognition that its ally—which also held a huge number of “political” prisoners frequently captured in and outside battle zones—engaged in routine violations of the law of war. Even so, no one wanted the U.S. forces to take over detention completely. That remained the case the summer after the My Lai story broke, when word of the “tiger cages” of Con Son Island (where the regime’s political prisoners were held) hit the news accompanied by lurid images in Life magazine.

As for the U.S. military itself, as the war ground on, more and more evidence surfaced about nonchalant attitudes toward the requirement to treat captured prisoners humanely, or even to leave them alive. Evidence accumulated of incidents of simply shooting prisoners, a practice abetted—though not, he insisted, intended—by Westmoreland’s demand for higher body counts. And sometimes the military was directly involved in torture. In the army’s 173rd Airborne Brigade, Lt. Col. Anthony Herbert shockingly recalled after My Lai that between twenty and thirty soldiers acted as “interrogation specialists,” committing heinous acts like electrocution and waterboarding to gather information. (As with Salisbury, Herbert’s credibility was strenuously attacked.)

Torture could be an everyday affair—but it occurred in special circumstances, too. Most glaringly, beginning in 1967, the CIA’s infamous Phoenix program led to the assassination as well as detention and interrogation of suspected subversives. Targeting insurgent National Liberation Front, or Viet Cong, leaders for torture, other forms of harsh treatment, and summary execution, and apparently exceeding fifty thousand in the number of mortal victims it claimed, the program became known in stages after 1969. Yet even once war crimes became an issue, there was no torture debate in the Vietnam years, at first because the practice was tolerated and then because it was folded into dissent over the war in general rather than being singled out as a uniquely heinous transgression.

For those few who came to grips with the scene, the extent of the violations in Vietnam could make law seem not a necessary tool but a laughable irrelevance. “Charging a man with murder in this place,” says Captain Benjamin Willard, Martin Sheen’s character in Apocalypse Now (1979), “was like handing out speeding tickets in the Indy 500.” In spite of mounting evidence of exceptional brutality, few spoke out at home before My Lai brought many over a critical threshold. For most Americans, war was still necessarily hell, for better or worse. And it was easy to emphasize the truth that allegations proved useful for Communist propaganda designed to undermine the American cause. The fact that the far left was almost exclusively the source of war crimes allegations also made their dismissal easy—until it was impossible.

The earliest forum for critics was Bertrand Russell’s international war crimes tribunal, which first met in Denmark in 1967 to arraign the American war. Thanks to the personal intervention of the existentialist French philosopher and Russell’s fellow “judge” and juror Jean-Paul Sartre, the court went so far as to find the United States guilty of genocide. Yet like most of those who would eventually raise the specter of U.S. war crimes, Russell and his associates were most concerned with U.S. aggression; war crimes were not a separate or distinct matter but the expectable consequence of a larger violation—war itself—that the United States had once done so much to criminalize. As at Nuremberg before, inhumane war was not an independent problem or the main one.

In the United States, however, the Russell tribunal was broadly scorned. It was even ridiculed as the sad mutterings of a great thinker gone senile, or as another Communist show trial. Ogden Nash contributed a poem entitled “You Are Old, Father Bertrand” that also took a swipe for good measure at his French sidekicks “Sartre and Simone,” referring to Sartre’s paramour Simone de Beauvoir, and dismissing both as “a voluble French intellectual crew.” “The only relevant figure missing,” opined the New York Herald Tribune in 1966 of Russell’s dramaturgy, “will be Kafka, and he will be there in spirit.” Though a show trial without any of the classic hallmarks of procedural justice, the Russell tribunal faithfully reflected Nuremberg’s original prioritization of the crime of war itself over crimes within war.



In the early going, the major legal debates around the Vietnam War had little to do with how the United States fought. Rather, they bore on whether the war itself was legal to begin with.

The Lawyers Committee Concerning American Policy in Vietnam was organized in 1965 after the Tonkin Gulf Resolution and the escalation of U.S. military involvement. The two central figures were both New York lawyers in private practice: William Standard, an expert on the law of the sea who served as chairman; and Joseph Crown, a tax specialist who as secretary and treasurer stood at its center. Carey McWilliams, editor of The Nation, served as honorary vice chairman, and soon after its founding the Lawyers Committee formed a consultative council of law professors, which eventually took on the main legal analysis.

Founded prior to the crystallization of a massive antiwar movement on campuses and the streets, the Lawyers Committee adopted an elite model of agitation, directed toward highbrow readers and governmental policymakers. Its members worked especially closely with friendly congressmen, notably the Democratic senators Wayne Morse of Oregon and Ernest Gruening of Alaska, who had cast the sole votes against the Tonkin Gulf Resolution, and J. William Fulbright of Arkansas, once he became the most prominent congressional critic of the war. The lawyers’ main weapon was the letter to the editor, though the committee certainly attempted, by reducing its legal memoranda to pamphlet form and widespread newspaper advertisement, to make its views known to as wide a circle of Americans as possible.

Crown and Standard drafted an initial memo disputing the grounds of intervention and alleging violation of the United Nations Charter, the Geneva Accords of 1954, and the Manila Pact of the Southeast Asia Treaty Organization. Turning the tables on widespread rhetoric of Communist aggression, including Dean Rusk’s public justification for the war, Crown and Standard used the memo to argue that, judged by its treaty obligations beginning with the United Nations Charter, the United States was the aggressor.

Where the Johnson administration cast Vietnam as an international conflict (in spite of the far greater burden in terms of the law of war that theory imposed), the Lawyers Committee insisted it was a civil war in which outside parties were not welcome. They did not care that this theory left the conflict under the sway of the weak Geneva Conventions provisions for non-international conflict, which later governed the war on terror. Senator Morse read the Crown and Standard memo into the Congressional Record in September 1965; it attracted only 700 signatures from the 178,000 lawyers and 3,750 law professors to whom Crown and Standard had sent it. In January 1966, the Lawyers Committee resent it to the president, with some amendments and news of the response it had received so far.

The truth was that the anti-interventionist position was legally dicey. Besides the United Nations Charter of 1945, debate swirled around the exact meaning of the Geneva Accords of 1954, which had settled the French war after Dien Bien Phu. Besides calling for elections, the accords had prohibited the introduction of new troops. However, the United States had not signed the accords and eventually claimed it had merely replaced troops until North Vietnam’s own cavalier attitude toward the agreements justified further escalation.

As for broader international law, the United Nations Charter prohibited illegal uses of force. An anticolonialist General Assembly Declaration of 1965 held that “no State has the right to intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any other State.” But these propositions did not apply if it turned out that South Vietnam was its own state rather than part of Vietnam. If it was its own state, attacks on it by North Vietnam could give rise to rights under the United Nations Charter to self-defense, including the right to invite other states to assist. And it could also invite friends to help it suppress armed opponents. No wonder the Lawyers Committee spent most of its time arguing that South Vietnam was not truly a state.

The White House Counsel’s office initially asked academic allies to respond to such claims; when Attorney General Nicholas Katzenbach decided it was unworthy of official reply, the White House then prompted the leading Yale Law School professor Myres McDougal to organize a fuller response. The White House was also involved in a unanimous American Bar Association resolution affirming the legality of the war, to which the Lawyers Committee reacted angrily. Its antagonist in 1965–66 was Leonard C. Meeker, who served as the State Department’s legal advisor, and who finally made public the government’s legal rationale for war only after the Lawyers Committee argued there was none.

Born in 1916 in New Jersey, Meeker attended Deerfield Academy, Amherst College, and Harvard Law School before serving during World War II in the Office of Strategic Services. A veteran of multiple Democratic administrations, Meeker lived to the ripe old age of ninety-eight, swimming every day at his home on Ocracoke Island, North Carolina. His landmark memo of March 1966 concluded that the Geneva Accords gave rights to South Vietnam to defend itself, and to invite the United States to help put down internal rebellion.

After law professors came to the administration’s defense, and Meeker offered his main memo, the Lawyers Committee turned to its own handful of academic experts. Among them was a now elderly Quincy Wright, retired from his post at the University of Chicago but still an icon in the field, and who pitched in until his death in 1970. John H. E. Fried of the committee’s Consultative Council was born an Austrian Jew, immigrating to the United States in 1938 and serving as an advisor at Nuremberg. But in the Vietnam era, he came to rue his adopted country’s descent into what he saw as an evil comparable to the one he once fled, and he served the Lawyers Committee by drafting what became a book-length memo. The committee then arranged to publish it with a marginal New Jersey publisher; in spite of their low visibility, Meeker did reply publicly to these arguments in a speech.

For all its legalism, the Lawyers Committee’s basic purpose was a political one, and it freely and openly announced its ulterior goal of encouraging a settlement that would include the southern rebels. The lawyers were surely not above protesting what they saw as immoral techniques. Crown and Wright argued that the Rolling Thunder bombardments of Hanoi and the nearby harbor city of Haiphong were “demonstrations of military might against a small people and a small country” that “only demean the American people and affront the conscience of mankind.” They also cited the Hague treaties’ prohibition of bombing undefended towns—a prohibition that had long since proved meaningless. But most of all, they relied on the horror to press their case for the illegality of the whole enterprise. “Collective self-defense does not bring the right,” they maintained, “to bring systematic destruction upon a whole people.”

Having failed to influence administration policy, the Lawyers Committee took its case global. Its leaders attended European conferences of activists and lawyers in 1966–67 and urged the International Court of Justice to pronounce on international law violations by the United States (it didn’t). After furnishing the principal arguments about the illegality of the war, the Lawyers Committee and its members also became active in selective service cases. They fondly hoped for the unlikely outcome of seeing a U.S. court declare the war illegal—which never occurred even once the enterprise became even more unpopular. The Lawyers Committee also organized the publication of academic work on the subject and participated in related invocations of the arguments as rationales for acts of civil disobedience. In 1969, it offered a five-point peace program.

Despite these efforts, the Lawyers Committee’s moment of prominence and relevance had already passed, as elite debate about the war was overtaken by the rise of a mass antiwar movement. Speaking to the group in New York in October 1969, a month before the news of My Lai broke, Crown expressed his hope that the attendance of more than five hundred lawyers reflected “the turn of the tide.” But campus and public activism proved the true agent of transformation in U.S. politics.

The Lawyers Committee considered proposing Johnson’s impeachment and, two years later, did urge Nixon’s. Crown and Standard also attempted to put the issue on the agenda of the Supreme Court confirmation hearings of William Rehnquist in 1971—wondering why no one cared about the fact that Rehnquist, while a senior Justice Department official, had written legal justifications of the Cambodian incursion as a matter of presidential prerogative. In spring 1971, members of the Lawyers Committee testified at congressional hearings in which what became the War Powers Resolution, intended to check executive militarism, was first debated.

As for war crimes committed in violation of the Geneva Conventions or other rules governing the fight from the air or on the ground, targeting them was hardly the Lawyers Committee’s priority at any point. After My Lai, the Lawyers Committee certainly paid attention to the issue, along with many other Americans. When Crown attended a major international conference of lawyers in Toronto in 1970, much more emphasis fell on war crimes than before, but still as a rationale for a politics of ending the war. Even when Crown visited Hanoi for a week in October 1971, movingly testifying to the ravaged landscape and the massive death of civilians due to aerial bombardment, the Lawyers Committee remained focused on seeking an end to the conflict.



No one illustrates better how the invocation of international law worked for the few concerned about it than Richard Falk, the Lawyers Committee’s leading academic advocate and later critic and pal of Telford Taylor, once he belatedly entered the fray.

Falk was born in 1930 in New York City, the son of a corporate lawyer, and named after an admiral. In 1962, he had ascended to a storied position teaching international law at Princeton University, and the Vietnam War made him famous as the “professor whose cause is peace,” as The New York Times dubbed him. Birdlike, rail-thin, and tall, Falk had philosophical leanings and wrote poetry on the side. Ironically, he had become a critic after breaking not merely with his conservative father’s politics but also those of his own teacher the Cold Warrior and Yale Law School éminence grise Myres McDougal, whom the Johnson White House had tasked with organizing the legal justification of the war. According to no less a figure than Leonard Boudin, the leading draft case lawyer of the era who later defended Daniel Ellsberg, Falk had an “unchallengeable preeminence” among those trying to bring international law to the Vietnam conflict.

When the Lawyers Committee wrote to him in 1965, in a large mailing to solicit his agreement with its initial memorandum, Falk signed on with alacrity. Soon after, he set to writing a classic Yale Law Journal article on the illegality of the Vietnam War, which sparked a contentious academic debate. In the same period, Falk helped Fried prepare a book-length memorandum as chair of the Lawyers Committee Consultative Council that expanded the legal case against the war. None of Falk’s early initiatives mentions any crimes of war—other than the war itself.

Falk’s early attempt at academic activism, like that of the Lawyers Committee, at first attracted very few supporters. The Harvard Law School professor Richard Baxter took Falk to task in the pages of the London Times for his wild arguments and insisted that British readers know how unrepresentative Falk’s views were. They were, Baxter wrote, “not the view of the matter entertained by the great majority of American international lawyers.” As if to alert people to the centers of opinion that truly mattered, he added (correctly) that Falk’s Consultative Council did “not include a single member of the law faculties of Harvard, Yale, Columbia, Michigan, Chicago, California, or Pennsylvania.” (Late in his life, Quincy Wright had departed Chicago to teach at the University of Virginia.) Another Harvard international law professor, Louis Sohn, responded to the Lawyers Committee with a memorandum justifying U.S. engagement in the conflict.

As the years passed, Falk’s own reasons for engagement as the most prominent international lawyer in the antiwar movement were consciously political and proudly so. While he surely championed international law, it was in recognition of its possible use as one political tool among others. When Katzenbach, once a teacher of Falk’s at Yale Law School, moved from the attorney general’s office to become undersecretary of state in late 1966, Falk wrote to him as a “dissenter” in hopes of opening a dialogue. “Needless to say,” Falk explained, “I regard the legal interpretation of United States policy to be of secondary importance in this setting.” What mattered was “a policy that satisfies more general considerations bearing on the welfare of the country and on the prospects for global stability and justice.” By those tests, not legal ones in the first instance, the Vietnam War was a disastrous mistake.

In fact, Falk’s overridingly political aims in using law as a tool to end a mistaken war could, on dark days, lead him to conclude that the law had little role in the movement and had shown its limits precisely as a tool. Because the strategy he and the Lawyers Committee had adopted—asserting the illegality of the war—seemed to make no discernible difference, he confessed to a colleague the next year that “an appeal to legal reason does not have much relevance either to the policy-forming process or to shaping of public attitudes.” He added: “It remains important not to create a legal vacuum to be filled by official positions, but legally oriented arguments aimed at the public assume a legalistic quality by virtue of their irrelevance.” In the hands of Meeker and the Johnson administration’s supporters among academics, international law was “less a fig-leaf than a see-through garment.”

In the banner year of 1968, Falk visited Hanoi and then, with Crown, attended the Conférence mondiale des juristes pour le Vietnam, held in Grenoble, France, that July. Falk agreed with the dominant approach, which focused on American aggression and illegal intervention, and with North Vietnamese representatives in the room championing the right of self-determination as the basis of struggle. Reporting on the effects of his trip as a “representative of international juridical conscience,” Falk described his “general shift in orientation.” He was no longer interested in resisting the U.S. government as one of its citizens. Falk became a “third-worldist,” affiliating with Vietnamese desires for liberation as part of a global struggle against empire. This coincided, he reported, with “a very sharp shift in priorities with respect to the legal issues.” This shift had nothing to do with making war humane if it broke out. “The primary issue,” he argued, is “that the war is at its deepest level a war fought for the fulfillment and expression of Vietnamese national self-determination; this war is a continuation of the colonial struggle.”

In 1967, interdenominational clergy including Daniel Berrigan, Robert McAfee Brown, William Sloan Coffin, Abraham Joshua Heschel, and Martin Luther King, Jr., had banded together to make a strong statement about the war. Drawing on mainstream press coverage, they documented what seemed to be massive and intentional cruelties. They released their book-length compilation and argument a month before the My Lai slayings, and Falk pitched in by explaining the legal reasons for caring about the moral wrongs the clergy denounced. But while he took the by now horrific reports seriously, Falk knew they were easily contradicted and that no serious mechanism existed in the American landscape at that time for creating a culture of legalism around military conduct. He reminded readers of the overriding importance of the debate he had been trying to spark about the legal propriety of the war itself, adding that the laws of war the clergy wanted to bring to the public were “not to encourage legal debate as much as to provide benchmarks for a searching moral reappraisal.”

As for Leo Tolstoy’s greatest American heir, Martin Luther King, Jr., he decried not merely American inhumanity but the entire enterprise of the war. Young Americans, Black and white, were in “brutal solidarity burning the huts of a poor village” but still “would never live on the same block in Detroit.” And violence hardly weaned Vietnamese victims from a Communist alternative. For a Christian (especially one who had won a Nobel Prize three years before), the necessity of “the making of peace is so obvious that I sometimes marvel at those who ask me why I am speaking against the war.” King finished:


A true revolution of values will lay hands on the world order and say of war: “This way of settling differences is not just.” This business of burning human beings with napalm, of filling our nation’s homes with orphans and widows, of injecting poisonous drugs of hate into veins of people normally humane, of sending men home from dark and bloody battlefields physically handicapped and psychologically deranged, cannot be reconciled with wisdom, justice and love. A nation that continues year after year to spend more money on military defense than on programs of social uplift is approaching spiritual death.



Never was Tolstoy’s vision for an American idealism of peace more amply fulfilled than in Riverside Church in Manhattan when King delivered his words in April 1967, exactly a year to the day before his Memphis slaying.

As time passed, the political circumstances changed rapidly. With the Tet Offensive and Lyndon Johnson’s decision not to seek reelection in 1968, the nature of the war shifted profoundly. It did so even more as Richard Nixon and Henry Kissinger famously sought through extraordinary measures an “honorable” settlement. The “Vietnamization” of the war meant the departure of American boots on the ground coupled with the escalation of fierce bombardment everywhere in the country, not forgetting the massive expansion of bombing in Cambodia and Laos and a brief but furious 1970 Cambodian ground incursion. The Cambodian intervention, though justified by Rehnquist under domestic law and by Meeker’s successor John Stevenson under international law, finally prompted the legal denunciation that critics like Falk had urged for the war from its beginning.

After My Lai was revealed, Falk certainly invoked rules of humane war far more often, initiating precisely the legal debate about brutal crimes he had once hoped to spark around the intervention itself. Following the My Lai exposure and public disappointment that Nixon’s promised “withdrawal” made the conflict more intense, Falk reoriented his activism around war crimes. The Nuremberg precedent now mattered not simply for the charge of aggression but for the principle of command responsibility—and its imperative to trace how high up accountability went.

As Falk wrote soon after the My Lai revelations in a classic article in The Nation, “The Circle of Responsibility,” “It would … be misleading to isolate Song My [Lai] from the overall conduct of the war.” At the moment when his attention was most focused on war crimes, however, Falk—who had once dismissed it as a “juridical farce”—now followed the Russell tribunal in insisting that such attention was not possible to isolate from the overall legality of the war itself. “The Nuremberg principles suggest a broader human responsibility to oppose an illegal war and illegal methods of combat,” he explained. It was not a matter of dropping a focus on the one in favor of a new agenda. It was a new tool with which to pursue the old agenda.

Public reaction to My Lai was convulsive, and moral opprobrium about war crimes spiked in the winter of 1970–71, in tandem with outrage that Nixon was expanding a conflict he had promised to end. As always, the inhumanity of a war became both visible and (for some) objectionable mainly to the extent the consensus around the propriety of the war itself shattered. The timing of atrocity consciousness is everything, and in this instance its rise added fuel to the fire of a case for withdrawal that was suddenly becoming mainstream. The Russell tribunal proceedings, once marginal, were republished by a trade press. The New York Times Book Review took the radical step of asking the celebrated war correspondent Neil Sheehan to review the antiwar literature professor Mark Sacharoff’s entire bibliography of materials on war crimes, in a catalytic intervention for highbrow readers.

On the ground, Vietnam Veterans Against the War staged the most visible appeal to the idea that rules should govern hostilities. They held a mock trial in Detroit in which they described their own shameful transgressions in the once well-known Winter Soldier investigation. Never one to be left out, Falk joined in a Washington, D.C., popular inquest in October 1971 to brand the whole U.S. leadership class as “war criminals.” Falk also participated in the creation of the Citizens Commission of Inquiry into U.S. War Crimes in Vietnam. (Begun by American affiliates of the Russell tribunal, it took on a life of its own after the My Lai news.) Last but not least, Falk joined with the leftist historian Gabriel Kolko and the celebrated psychologist Robert Jay Lifton to edit a mass-circulating compilation, Crimes of War, to inform and spur the debate. (Falk, still living today, reunited with old collaborators to produce a similar volume on Iraq in 2004, which received considerably less attention.)

Like others in the antiwar movement, Falk hoped to take advantage of My Lai as a moment of breakthrough, in which Americans would come to grips with the evil of the war from its beginning and in its totality. As Kolko put it, “Song My [Lai] is merely the foot soldier’s direct expression of the axiom of fire and terror that his superiors in Washington devise and command from behind desks.” In their compilation, Falk cited the international law of war not to exonerate but to indict the generalized culpability of U.S. soldiers, generals, statesman, and the people as a whole.

At the trial of Karleton Armstrong, Falk called for amnesty for the University of Wisconsin student who had set off a bomb in Sterling Hall to destroy an army research center, inadvertently killing a thirty-three-year-old postdoc and father of three. All war resisters deserved amnesty, he insisted, on the grounds that even violent tactics were permissible in the face of an “illegal, immoral and criminal” war. In the preface to Crimes of War, Falk and the other editors agreed “with Jean-Paul Sartre and others in conceiving of the entire war—or any massive counterinsurgency campaign by outside forces relying upon modern weaponry—as one all-embracing war crime.” That the war was the crime meant that crimes of war were folded into the opprobrium it deserved.



More than anyone else, it was the Nuremberg trial veteran Telford Taylor who went where Falk did not, and he framed the case against the Vietnam War exclusively in terms of war crimes. In the most vicious periods of American war, a concern with atrocity was absent among elites and the public and first stressed by the international far left. And yet the subject was now discussed by the establishmentarian Taylor with the fullest doctrinal rigor, and made an extraordinary impact. If one had to choose a single cultural document that marked the beginning of the coming of humane war in our time, Taylor’s bestselling and widely reviewed Nuremberg and Vietnam: An American Tragedy, which appeared in late 1970, is undoubtedly it. At the same time, Taylor also epitomized how, after My Lai, atrocities became the index of a consensus—belatedly mainstream—that the war had to end.

Taylor mattered because he was so morally serious—and made allegations of war crimes “respectable” by moving them from the far left to the liberal center and offering a judicious discussion of why Americans had violated international standards. Unlike Falk, who was the main target of criticism in Nuremberg and Vietnam, Taylor castigated the irresponsible left and excused a great deal of American conduct in Vietnam on the way to his extremely sobering conclusions about what had gone wrong.

Taylor offered a sage account of American transgression that avoided the most radical indictment. He agreed with his colleague Herbert Wechsler, who once snarkily remarked, “Professor Falk makes up a lot of law that I don’t think exists and then expects the judicial system to apply it.” In this moment, the journalist Neil Sheehan published a highly public indictment of American war guilt that came with a standing the left lacked. Six weeks before, Sheehan had attacked the propensity of the antiwar movement to fabricate atrocity stories. At just this time, after receiving the Pentagon Papers from the dissident defense analyst Daniel Ellsberg, Sheehan was preparing to publish them. His grave and wide-ranging New York Times Book Review essay on whether to hold war crimes tribunals for Americans normalized talk of national guilt. “Do you have to be a Hitlerian to be a war criminal?” Sheehan asked. “Or can you qualify as a well-intentioned President of the United States?” But he also recognized that atrocities mattered to Americans now because their war had gone awry. “The resort to force is the ultimate act. It is playing God. Those who try force cannot afford to fail.”

Taylor focused on war crimes as a proxy for reckoning with a far larger disaster. But in doing so, he not only severed legal claims from the political movement that had first inspired them; from the start he also separated concern with the inhumanity of the Vietnam War from any case for its illegality. A former supporter of the intervention, Taylor could draw on his stature as a moral voice above politics to make an impact. As Falk was to put it, Taylor might have been “the only person alive who was in a position to change the public climate sufficiently to make the issue of war crimes [one] which would be taken seriously.”

Before My Lai broke, Taylor had participated in the defense of the “Boston Five,” a group of prominent protestors, among them the pediatrician Benjamin Spock and Yale’s chaplain William Sloan Coffin, arrested for picketing a selective service center in 1968. But Taylor was moved to intervene at book length because of disturbing parallels some were beginning to draw after My Lai between American and Nazi terror. And he attended a congressional conference on war crimes as the news of My Lai was debated in the winter of 1970. There, he was already distinguishing himself from Falk, commenting, “Those to whom the Vietnam war in its entirety is an abomination may find any consideration of the laws of war, and what may or may not be done legitimately in military operations, to be questions of small account.” It was true.

Taylor wrote his book quickly in the summer of 1970. Throughout, he made clear that the United States and its legal system were strong enough to deal with the atrocities and misdeeds the country seemed to have tolerated. It is illustrative that Falk frequently dedicated his books to Vietnamese victims, whereas Taylor dedicated Nuremberg and Vietnam “to the flag, and the liberty and justice for which it stands.” When Taylor’s book went into paperback and the publisher designed a cover with a swastika imposed on a U.S. flag, Taylor protested and had it changed.

Taylor’s patriotic attitude to the nation matched his refusal to “trash” the law simply because it was a mixed bag. Allen Ginsberg beseeched Taylor to see that the law was deeply compromised, but Taylor shot back at the Beat poet, saying he had “fallen victim to a mistaken attitude about the law, which is prevalent both within and without the bar itself. The mistaken attitude is the idealistic belief that the law is worthless unless it is consistent, and administered with the courage and impartiality of that blind marble goddess holding the scales.” All that mattered, Taylor continued, was whether Americans would take the chance after My Lai, not to make the law perfect but to give it the tools to right some of the wrongs it had so far helped to inflict. “Doctors often fail to cure the sick,” he observed, “clergymen fail to save souls; poets fail to work the magic of their art; lawyers and judges, alas, often fail to do justice. Perhaps the fact that our judicial system is ill-adapted to test the legality of what the Congress and the White House are doing means that we are losing law, and that lawyers are just a bunch of hams. But if that is so, it has been so for a long time; it is nothing new.”

What some found to be cynical world-weariness in the face of evil, others could embrace for moderation and wisdom. Taylor’s first move in Nuremberg and Vietnam, after historical preliminaries, established a clear contrast with prior American agitation: he cast doubt on the very idea of aggressive warfare, and he treated claims that Vietnam had been an illegal intervention skeptically. The malleability of “aggression” did not mean the concept could never have legal clarity, Taylor insisted. But unlike at Nuremberg, where it was obvious who had started World War II, the Vietnam era showed that one man’s aggressor was another man’s victim (and vice versa). The debate of the late 1960s over the legality of the Vietnam War, for Taylor, led nowhere. To Falk’s insistence that if it stood for anything, Nuremberg stood for criminalizing aggression, Taylor responded revealingly that Nuremberg “was a long time ago. Nuremberg is now two quite different things: It is what happened there, and it is also what people think happened there”—not aggression trials but atrocity trials. “Perhaps the second is rather more important than the first,” he finished.

In particular, Taylor continued, Falk was wrong in suggesting that domestic courts could and therefore should responsibly adjudicate whether the United States was guilty of aggression. Rejecting Falk’s arguments for an extremely expansive circle of potential liability, Taylor observed that Nuremberg never conferred a right—let alone a responsibility—to avoid military service on the grounds of personal opinion about a war’s illegality. Nuremberg judges who acquitted generals and industrialists had been willing to hold only the highest leaders to account for aggressive war. In compensation, Taylor’s attention fell squarely on the means and methods of war, of which he provided a damning account. What may be most impressive about his analysis is Taylor’s isolation of the American actions he felt were unquestionably criminal. For there were a lot.

Beyond My Lai, Taylor indicted routine and massive civilian reprisals, which were obviously not justified when there was no suspicion of enemy presence, and not justified even if any evidence suggested some. Shocked by Jonathan Schell’s reporting, Taylor was also concerned about the use of air power in South Vietnam, especially the use of free-strike zones; and he expressed considerable doubt about the legality of displacing civilians with no intention of bringing them back. Taylor also indicted the cavalier attitude toward prisoners of war. In the trial of Lieutenant James Duffy in the spring of 1970, embarrassing testimony had surfaced that the imperative to achieve high body counts sometimes overrode the rules of war, including even the rule against the denial of quarter.

At the same time, focusing on the highest directives of General Westmoreland, Taylor deemed the army’s rules of engagement “impeccable,” ignoring how their ambiguities licensed rather different interpretations. And he was surprisingly dismissive of worries that Rolling Thunder—the aerial bombardment of North Vietnam—had gone too far. It did not seem to Taylor that U.S. bombing involved wanton cruelty against civilians sufficient to qualify as a failure to distinguish civilian from military targets. Even if one conceded, as Taylor did, that the bombings of Dresden and Nagasaki had probably been illegal because they were redundant and not required for inevitable victory, in Vietnam there had been “no urban holocausts.” In any event, no one had been punished at Nuremberg or other postwar trials for deliberately bombing civilians, in part because all parties to World War II had engaged in the practice.

Taylor changed his mind on this critical point when, with the folksinger Joan Baez, he traveled to Hanoi in winter 1972–73 in order to deliver holiday mail to prisoners of war. He happened to be present during the wrathful Linebacker II bombing of Hanoi and Haiphong, which Nixon and Kissinger hoped would coerce a favorable settlement of the conflict. Before the Christmas bombing began, Baez recalled, “legally, I was of no use, especially because of my deep-seated opinion that war itself is a crime; that the killing of one child, the burning of one village, the dropping of one bomb sinks us into such depths of depravity that there’s no use bickering over the particulars.” In their mission, Taylor behaved differently: “Telford was a terribly conscientious man and was carrying out his duties to the last detail with endless questions about logistics, dates and so forth. [I was] fascinated with the way his mind worked.”

When Taylor emerged from the bomb shelter near his Hanoi hotel, reporters asked him whether he had been deliberately led to the destroyed Bach Mai hospital and devastated residential areas rather than elsewhere because of a public relations gambit. He responded: “We might not have seen some things that we would have liked to have seen, but nonetheless we did see the things we saw.” Instead of saying that such aerial fury was tragic but legal, as he had in his book two years earlier, Taylor commented that no court was ever likely to bring a great power to justice for such enormities as the Christmas bombings. No treaty yet outlawed aerial bombardment. Still, he allowed, what the United States had done—though no comparison with the World War II immolation of cities—likely violated an emerging understanding of the 1960s and 1970s that attacks should be allowed only when collateral harm wasn’t disproportionate to the military advantage sought.

For a patriot, it was a shocking denunciation of his country. And it suggested how far even such a patriot could go in the early 1970s when the atrocity of Vietnam—and by extension, the excesses of the entire Cold War era—had become plain to so many. It was also a generative moment for future struggles to make war more humane. Of course, opinions differed at the time about how much credit Taylor deserved for grasping a truth that had applied all along, and not just in cities, a truth many had seen before his accidental personal experience led him to it. Boudin, the civil libertarian lawyer who had led the Boston Five defense, wrote in a hard-hitting review, “It is hardly a tribute to objectivity in legal circles that few other than Taylor could have had such an effect today, and that not even he would have had the same audience, much less taken the same position, five years ago.”

Precisely because of that evolution, Taylor’s intervention in Nuremberg and Vietnam on war crimes was extraordinarily consequential. As Falk noted in his laudatory review, “Despite Taylor’s conservative stance he reaches radical conclusions.” His legal caution and his liberal patriotism, Falk recorded, meant that even though Taylor avoided indicting the United States except in cases of absolutely clear wrongdoing, the remarkable thing was that he had gone so far. The book was “a minimalist indictment in the sense of being the minimum conclusion that an honest, conservative, and well-informed man can make about the criminal status of American war policies.” Falk celebrated Taylor’s conclusions that the inquest over My Lai—even if Charlie Company’s murders were exceptional—should reach as high as evidence could lead. World War II’s legacy, Taylor had written, implied that military accountability should go all the way to the top and perhaps into civilian corridors of power, too. Soon after Falk’s review, Taylor stated clearly on The Dick Cavett Show that Westmoreland was liable for war crimes, and then he went further by adding that, while he reserved judgment on such a tricky question, Johnson might be, too. This appearance caused an uproar. (Westmoreland later dismissed it in his memoirs as an “emotional outburst.”)

After Falk reviewed Taylor’s book so fulsomely, the two barnstormed around American universities for several debates on how to bring law to bear on the war, and they struck up a friendship playing squash. Falk didn’t engage the legal analysis of Taylor’s book. He bridled only in response to Taylor’s belittlement of the antiwar movement. Where Taylor chided popular demonstrations as counterproductive, Falk wrote, in a remarkable moment of direct rhetorical address: “But what, General Taylor, is ‘productive’ given the circumstances of a continuing criminal war that is being carried on by individuals you yourself characterized as seeming criminals?”

Taylor’s moderation epitomized the isolation of war crimes from the broader Vietnam War: the conversation moved from concern with aggression to one with atrocity. Yet the finale of Nuremberg and Vietnam made clear that if law could play no role in ending the war, Taylor hoped politics would. Indeed, he considered his own post–My Lai reflection inseparable from a political stance against a war he now viewed as ill-conceived if not immoral. Taylor noted: “To say judges should not answer the question [of whether Americans were aggressors] is not to deny the reality and significance of the question itself.” Whether enormities like the Christmas bombings were crimes was “of small moment to the victims.” Only one question mattered: “Why are we doing what we are doing?”

U.S. intervention in Vietnam had been idealistic in the beginning. However, Taylor concluded, the rationales for war had been shown to be comprehensively ideological: “Whatever peace-keeping and protective intentions may have governed our initial involvement in Vietnam have by now been so completely submerged under the avalanche of death and destruction that they no longer are credible descriptions of the operation as a whole.” If so, then the Nuremberg charge of aggression, though unviable as a legal claim, still did matter as a political instrument to undermine the war itself.

Taylor’s hopes for legal accountability for war crimes went unrealized, and he steered clear of popular mobilization against war. But his intended contribution to the political deployment of law for the sake of ending war was ultimately self-evident; he balanced a legal indictment of war crimes with political opposition to the war itself. Focusing exclusively on the illegality of the conduct of the Vietnam War was openly an attack on the war itself by other means. Taylor was living in a different world, even as he prepared the way for ours.



American disputes around Vietnam never made the international laws of war central. “It is a humbling realization of no small moment,” Falk observed bitterly in 1973, “to acknowledge that only international lawyers have been paying attention to the international law arguments on the war.” The very fact that the United States had formally accepted that the rules of the Geneva Conventions governed the conflict—unlike after September 11, 2001—helped inoculate the legal propriety of the war from scrutiny, even as more and more Americans expressed their doubts in a moral or strategic register. Even after My Lai, Taylor’s activism in indicting atrocity led nowhere in the short term.

Yet in the long term, Taylor, who died in 1998, was the prophet of a new attitude. After September 11, 2001, international law came to occupy the center of national debate about the nature of American war-making. What’s more, with many people now paying attention, the part of the law that Taylor prioritized would receive almost exclusive attention. The rules forbidding war itself that many in the Vietnam era had taken most seriously—standards forbidding the extension chronologically and expansion geographically of American military intervention—were given short shrift. In compensation, rules for more humane war controlling how troops fought in the field and even how bombs were dropped from the air were the ones increasingly heeded.

From the ashes of Hanoi and the darkness of My Lai, the possibility of humane war would come into view.





 

CHAPTER SIX


“Cruelty Is the Worst Thing We Do”

When in the 1990s the Princeton University literature professor Samuel Hynes surveyed stories about twentieth-century wars, he noticed something momentous. From World War I through Vietnam, the prototypical story was about the fighters doing the fighting. Whether dead or alive, Kilroy, and only Kilroy, was there. “The helpless, the sufferers, the unarmed, the captive, the weak,” Hynes reported, “have had no voice.” And then they did.

It wasn’t that civilian atrocities were new or becoming more traumatic, Hynes emphasized. Since the Hebrew Bible and the Homeric epics, they have been endemic to war’s ravages, yet for a very long time stories about them were marginal. First-person accounts of civilian sufferings, as well as narratives of the treatment of captive soldiers, were even scarce during much of the twentieth century. Although World War I raised the frightening possibility of war as an aerial assault on civilians, and World War II realized the fear of an urban holocaust, neither event prompted many stories written by or about the bombed, as opposed to the many reports about the bombers. The same, of course, was true of Europe’s wars of decolonization, in spite of the massacres visited on ordinary people, including from the sky: if their victims spoke, they were not heard.

Hynes was near the end of his forty-year career as a professor when he published The Soldier’s Tale: Bearing Witness to Modern War (1997). His expertise wasn’t limited to the archive. Hynes had been a bomber pilot during World War II. Awarded the Distinguished Flying Cross for his exploits in the Pacific in 1944–45, he had told his own war story a decade earlier in Flights of Passage (1988), but it was rooted in an antiquated moral world. As late as the 1980s, he could focus resolutely on the camaraderie of young men learning to fly together; there was bearing witness to horror, but the horror was that of brothers-in-arms falling.

In Flights of Passage, he writes of grieving for two fellow Pacific airmen when they were blasted from the sky over Okinawa. The Soldier’s Tale is dedicated to their memory. The bombarded did not yet count for much. “In an air war,” Hynes recalled of his seventy-eight combat missions, “you are not very conscious of your enemies as human beings.” They were targets, not people. You never took them prisoner—and did not think about collateral damage. Death from the air, Hynes went so far as to record, was an art form, and the killing of enemies its medium. “I grieved for the dead men,” he explained of Japanese soldiers he killed (without mentioning any others in harm’s way), “and I hated the unnecessariness of their dying. But the images that the mind cherishes remain beautiful.”

Another reality snapped into place shortly after, and a new set of assumptions and expectations quickly prevailed. The age-old experience of victimhood, once mute and unmourned, found audiences and authors. For Hynes, the example of Holocaust memoirs and testimonies drove the change most of all. Ignored after World War II, they helped redefine the new moral culture. In the 1990s, Hynes’s recognition of the plight of “the helpless and the innocent” decreed “the end of war stories.” Those who had been “caught up in war and killed or maimed or imprisoned or starved simply because they were powerless or were there” had come to occupy the foreground of depictions of armed strife.

The new moral reality would have been unimaginable for millennia of fighters’ stories—including long into the twentieth century. It was now vividly clear—the epitome of the meaning of war, even—not to kill as a soldier on the ground or from the air, but to suffer in detention or experience the depredations of passing armies or planes. Such stories “have radically altered the geometry of the modern soldier’s tale,” Hynes concluded, expressing confusion about why the change had happened, “adding to the usual story of army against army a different war story—of armies against humanity.”

Hynes’s perception tracked the evolution of American war and matched new attempts to regulate it in law. Not that American war ended between Vietnam and September 11, 2001. The country continued to fight Cold War and post–Cold War proxy wars worldwide. Stung by defeat in Southeast Asia, the United States slowly recovered its confidence to intervene globally, especially when the passing of a bipolar world in 1989 left the country with fewer self-imposed limits. Between Vietnam and September 11, most of the other conditions for the humane war America would come to fight in the new millennium coalesced. In the new moral world Hynes described, the imperative was to avoid or at least minimize the old and tenacious scandal of wartime suffering. It did not occur to anyone that once the suffering was edited out, the worst thing about war could still remain.

International law changed to suit the era of recognizing victims. But in this era, the longtime Swiss custodians of the laws of war found themselves competing with others for the credentials of humanists. Americans had their own reasons to evolve. There were new monitoring groups concerned with the fate of the innocent in war. And the government, too, got involved. Angling for importance in a defense community humbled by defeat in Vietnam and stung by accusations of atrocity there, lawyers in the U.S. military agreed to occupy themselves with something called “international humanitarian law.”

Together, the different groups converged around and acted to humanize the laws of war, previously ignored and permissive, and even to apply them to killing operations themselves. As for the ideal of peace, it fared far less well. September 11 did not “change everything.” It set in motion a fulfillment of the fondest hopes for the coming of more humane war, hopes that had been cherished in the period immediately preceding it.

Beyond all the other factors in the emergence of America’s novel and shocking form of belligerency, it was the cultural transformation that Hynes registered that made humane war imaginable. Concern for military excess, culturally peripheral before, gave the laws of war an importance they had never acquired under their own power. Yet while those laws would cleanse war of its historic brutality, their legacy would be not eternal peace but endless control.



Once again, it fell to a Swiss gentleman to drive efforts to make war more humane through law. But this time, unlike in the nineteenth century, his moment proved to be quite propitious. He was a pioneer in advertising the laws of war as humanitarian through and through, and in getting states—including the United States—to accept that killing itself had to become humane.

Born within a month of the outbreak of World War I, Jean Pictet was easily the most important twentieth-century lawyer to drive the “humanization” of the laws of war—even if his success depended on factors over which he had no control. Pictet descended from the second-oldest great Genevan family, a dynasty of patrician wealth and power that succeeded in placing its name on a crater of the moon even before one of its branches would found what is still one of the largest Swiss banks. A lawyer, Jean Pictet had joined the International Committee of the Red Cross at age twenty-two in 1937, and he spent fifty years there.

Back then, as with so many in the late 1930s, Pictet had had pacifist leanings. Like his nineteenth-century Swiss predecessors in the organization, Pictet hoped he could “fight war by endeavoring to humanize it.” Aware of the darkest events of World War II, Pictet had drafted a protest in late 1942, and proposed to issue it publicly, breaking the group’s usual practice of working discreetly with states. Though the statement was “anodyne” in its tone given the horror, he later reflected to the Holocaust filmmaker Claude Lanzmann in an interview, his superiors quashed it.

Pictet played a role in the drafting of the Geneva Conventions in the late 1940s. Disabused by World War II of hopes for peace, he now concentrated on ameliorating wars. Through the hinge period of the 1960s through 1980s, whether that approach would work remained an open question. “You know those people who make predictions?” he asked in the late 1990s, after his retirement from propagandizing for humane war, when he wrote histories of Native Americans in his spare time. “They used to say, ‘The year 2000, the golden age of humanity’; well, here it is and it’s not the golden age.” But perhaps it was a silver one. While humanizing war hadn’t ended it yet, people like him had made it less grievous.

Pictet, who died in 2002, rallied from the beginning to the Christian premise of his Swiss forebears: rules minimizing suffering and death in war enacted Jesus’s parable of the Good Samaritan for a modern and more secular age. But the obstacles to lessening the depredations of war were forbidding. Monitoring the compliance of states with the Geneva Conventions in the decades after 1949, Pictet knew the process was faulty and weak. It was not just that the laws of war were generally ignored. In spite of the noble original Geneva Convention of his Swiss ancestors, most of the laws of war were not humane in purpose at all. And when it came to the elemental realities of combat, there were virtually no limitations, not least in aerial bombardment, which caused some of the worst suffering. To add insult to injury, the civil wars that were increasingly preponderant among armed conflicts were also left practically unregulated. “It is even open to question,” Pictet worried in 1950, though flush from the success of the new Geneva Conventions the year before, “whether new kinds of war leave any room for legal control.”

In the face of these difficulties, Pictet spent three decades on a rebranding exercise that happened to coincide with a new popular concern for wartime carnage. He set in motion events that succeeded in giving the laws of war an unprecedented level of significance in fighting around the world and popular moral consciousness. Starting in the mid-1950s, Pictet relabeled the whole field of regulating the conduct of hostilities “international humanitarian law,” or IHL. The acronym is now routine among humanitarians, militaries, and observers alike, implying consensus about its purpose.

Besides marketing, there was substance. To deal with the absence of limits on actual killing, including the death toll from the sky so vivid for those who had lived through World War II, Pictet and his Red Cross colleagues started to agitate in the 1950s for a new limiting principle. Attacks once justified as militarily necessary, they proposed, ought never to be allowed if collateral harm would outweigh the advantage they would reap. Pictet also hoped to see fuller rules for internal armed conflict. The 1949 Conventions offered only the lonely Common Article 3, which guaranteed a very minimal humanity—embarrassing compared with the detailed rules for war among or between states. Pictet succeeded here, too, and his work would have an impact on America’s humane war after September 11, 2001. Counterterrorism would eventually be placed within a framework originally devised for internal war.

Pictet also recognized, unlike his forebears, the realities of a newly decolonized and diverse world. He hoped to overcome a dark past in which reformers had focused on making war humane only for Europeans who no longer fought one another, and—after losing their empires—almost stopped fighting altogether. Europeans, after all, had led the way after World War II in reconceiving the state from the belligerent actor they had made it for centuries into one committed to respecting and protecting the humanity of citizens and (at least sometimes) strangers. Silently transposing his Red Cross inheritance from the imperial age into a world that allowed for no official distinctions of coverage founded on race or religion, Pictet assumed the eternal and universalistic applicability of humane standards in war. “Young people,” he worried in 1962, “can be inclined to reject the idea of the Red Cross as some European affair along with everything else they are repudiating, simply because they inherited it.” But “the whole world can rally to the Red Cross,” he insisted, because “it fits the educated interest of all peoples.” Indeed, he observed, the goal of humane war “is permanent,” the “expression of a long-term wisdom indifferent to passing opinions and momentary ideologies.”

Pictet had initially dreamed of connecting the postwar revisions of the law of war on which he was working to the contemporary innovation of outlining international human rights, most famously in the Universal Declaration of Human Rights adopted by the United Nations in 1948. This came to naught at the time—the great powers involved did not want newfangled notions such as human rights to interfere with whatever “humanity” required in wartime settings. In fact, in spite of a certain amount of talk about the possibility in the late 1960s, human rights were not brought to bear on war until after September 11, 2001. But as Pictet angled to undo his defeat, he was more successful in proselytizing for what he called “international humanitarian law.” This law would elevate a few isolated principles in the laws of war and make them the humane essence and purpose of the entire field.

This astonishing leap forward began in the 1970s. The years before were hardly promising. The 1960s had been a crisis time for Pictet’s project, and he knew it. It was not just the era of decolonizing violence and the Vietnam War, the scene of the kind of “massacres, torture, and brutality that mankind, in its hope of progress, had believed were forever banished from the face of the earth.” The 1960s had also seen the last surge of a peace politics that had always haunted the humane war project. Doubtful that the Geneva Conventions would abet peace, and aware of their critics, Pictet had been anxious as far back as 1951. The Red Cross founder Henry Dunant’s original handiwork had “struck a shrewd first blow against the Moloch of war,” Pictet insisted, but it was true that “disappointment” had reigned since. He was sure at least that “the existence of humanitarian Conventions does nothing to promote war,” even if it was hard to make the case that they had improved the world yet.

His vision of humane war would seem more plausible, Pictet concluded, only if the laws of war actually demanded greater humanity on paper and finally made a bigger difference in practice. All the laws of war had to become humanitarian in spirit: even the incredibly permissive standards governing killing itself. In the face of the new antiwar sentiments of the 1960s, Pictet cautiously welcomed his own group’s flirtation with peace ideals. But he forthrightly prioritized a different project: humane war must move beyond old concessions to militaries to be credible. “Revision of the law of war is urgent,” Pictet insisted.

Vietnam’s end was a moment of opportunity. Assembled by Pictet, with negotiators from the United States open to a deal because of the public relations hit their nation had taken, diplomats from all the world’s states met for three years from 1974 to 1977 and did something extraordinary. Before the humbly titled “Additional Protocols” to the Geneva Conventions, one could say with only a bit of exaggeration that there were no laws of war, humane or not. Dunant’s Geneva Convention of 1864 had largely outsourced care of soldiers to nongovernmental organizations for states that didn’t want to shoulder their responsibility, and the rest of the nineteenth-century law of war had incurred the risk of being mistaken for humanitarian while legitimating militarism.

Then and since, there had been laws on the margins of war—what happened to the captured and wounded, and finally, in 1949, to civilians who suffered occupation by enemy armies—but they were barely taken seriously before. Aside from banning certain weaponry and exempting some targets under narrow conditions, the militaries of the world could always cite “necessity” to do nearly anything they wanted within the fight. Pictet’s ambitious rebranding project was to reverse polarities: the laws of war would become constraining rather than permissive. Humanity would define the terms of violence rather than eking out minor exceptions on the margins of its reign.

Remarkably, the Geneva protocols of 1977 enacted his vision, driven by decolonized new states, East European Communists strategizing to accuse their Cold War enemies of inhumanity, and West Europeans finally done with colonial violence. (The empire with Europe’s last African colonies, Portugal, fell while the delegates negotiated.) The documents not only clearly formalized the immunity of civilians from targeting for the first time but also imposed the newfangled prohibition against fighting that risked excessive collateral harm, even when the targets were fair game. Equally important, they called for precautions in targeting so that militaries could not shoot first and ask questions later. Even to get these provisions down on paper, after years of state resistance, was epoch-making.

The biggest controversy in the negotiations was about whether and in what circumstances to extend to national liberation movements the privileges of combatants under the laws of war—including the protections for soldiers that lawyers had worked out for conventional wars back into the nineteenth century. In the 1960s and 1970s, the new states of a now postcolonial world tired of great-power intervention in their lands held out the most hope for restraining war itself. They all put the most effort into more rigorous controls on force in the international system. In their view, World War II had enthroned a peaceful internationalism beyond strife in the global north—but further perpetuated war under the euphemism of Pax Americana in the global south. But these states cared about regulating hostilities, too. The most brutal final battles of decolonization were being fought against the Portuguese empire in Angola and Mozambique; bitter memories of Vietnam were fresh.

Earlier, the extraordinary repression of irregular fighters for “national liberation” had been the norm, on the premise that they existed outside legal categories or were ordinary criminals. The history of overseas colonialism, like the American treatment of native peoples, was a grim record of the consequences of such treatment. Before—and during—the wars that led to so many new states after World War II, counterinsurgent empires and genocidal settlers had regularly played by no rules. Now those states had a vote on the laws of war. In the 1977 protocols, there was much confusion over what sort of compromise with their old imperial masters had been made. But the postcolonial states succeeded—with the Soviet Union on their side—in guaranteeing guerrilla fighters some entitlement to prisoner-of-war protection in international armed conflict, even if they were not organized armies obeying all the rules themselves. The African National Congress and the Palestine Liberation Organization, decades from assuming any power, were even involved in the negotiations to push through such protections. And the protocols went far beyond the Geneva Conventions’ minimal concern for internal armed conflict to provide more rules than the old Common Article 3 for such situations.

With the Cold War still going, postcolonial states lost in their attempts to establish a more peaceful world with less great-power intervention. The new states succeeded mainly in protecting struggles for “national liberation” that were already becoming a thing of the past. Pictet’s idea that “humanity” must characterize the fighting itself would prove more consequential. For the first time in the history of international law, these documents affirmed that the point of war was to weaken military capacities on the other side, absolutely prohibiting the direct targeting of civilians. And excessive collateral damage was also condemned for the first time.

Strategically if sanctimoniously, delegates in the mid-1970s pretended that they were only reaffirming ethical precepts laid down long since. They wanted it to seem as if the laws of war had always been humanitarian—even as they papered over how inapplicable or permissive those rules had been. The new rules prohibited urban destruction, previously justifiable if there was any military target nearby. Many progressives hoped that states would accept a ban on targeting choices that threatened collateral harm that outweighed anticipated military gains. This requirement of “proportionality” didn’t make it into the text. Still, the taking of civilian life and collateral damage now mattered enough that they were allowed only if not “excessive” in comparison to the military advantage gained through an attack. Though the requirement of proportionality was dropped during negotiations, it was soon taken to be in the treaty in spirit.

Now there really were—finally—laws of humane war. Now, for the first time, the brutal essence of killing itself was a legally constrained activity. It was an enormous breakthrough on paper for a world of persistently atrocious fighting. But if states complied, it opened the possibility of unforeseen risks, too. What if those who initiate, moderate, and tolerate more humane war consider the results ethically legitimate precisely because they are following the new rules?

The laws of war since the nineteenth century had failed to achieve humanity, not being designed to do so. Now they had a chance to succeed. The costs of failure could decline, but the costs of success could begin to mount. Even so, this possibility would have remained hypothetical and remote had not activists other than the Swiss, including the U.S. military itself, joined in.



Hewing to its traditional mission, leading on the evolution of the laws of war and discreetly advising states when they were in violation, Pictet’s Swiss group could never make the laws of war a public cause on its own. It increased its staff in the 1970s threefold but remained limited in its tasks. It was utterly crucial that new groups intervened to denounce governments publicly for their transgressions. They would make a new politics of shame about wartime atrocity essential to our conscience.

In the United States, the group that became Human Rights Watch began to name and shame states for violations of the newly updated international humanitarian law. In response to the election of Ronald Reagan as president in 1980, the group that had begun as Helsinki Watch chose to balance its anti-Communist work by also condemning the right-wing regimes it rightly feared the new administration would support. To do so, its founders spun off the parallel Americas Watch, which quickly adopted the tactic of reporting on violations of the new international humanitarian law. Being an NGO that also did hard-hitting reporting on wartime atrocity was its “most significant innovation,” the group’s leader Aryeh Neier later observed.

In the pioneering international human rights activism of the 1960s and 1970s, the animating concerns had been free speech and false imprisonment in authoritarian states in South America and totalitarian ones in Eastern Europe. But as Americas Watch began its work in the Central American war zones of El Salvador and Guatemala in the 1980s, a new calculus emerged. It was unclear how rights standards applied in wartime when deprivation even of civilian life was legalized. Enter international humanitarian law, which now purported to define which deaths and how many of them were beyond the pale. In internal and proxy wars in Central America, human rights activists would appear biased if they reported only on governments, as they had done before. In Nicaragua, the political enemy of the human rights groups, Reagan, was backing the brutal Contra paramilitary opponents of the leftist Sandinista regime.

The human rights movement broke with the discretion of the Red Cross. It went public to dramatize the fate of civilians in wars, where the Swiss group had kept its demands to states secret in hopes of pushing them without the opprobrium of public shame. Yet the human rights movement would officially remain “apolitical.” Starting in the early 1980s, Human Rights Watch first reported on violations of the laws of war without a great deal of ceremony or even officially reflecting on the fact that it was doing so. With the new Geneva protocols as its backstop, it attempted to raise consciousness of “violations of the laws of war on both sides” in Central American wars.

Committed and gruff, Neier had gotten his political education on the democratic left. Born in 1937 in Berlin, before his parents fled to the United States two years later, as a young man Neier was inspired by Norman Thomas, pacifist opponent of American entry into both world wars and Socialist Party candidate for president six times, until 1948. But Human Rights Watch was not pacifist. The outfit remained neutral not merely on who was in the right during a war but on whether a war was justified before it broke out. Neier’s successor, the current Human Rights Watch leader, Kenneth Roth, later reflected, “We weren’t against war per se. We never took up the issue of who is the aggressor, who is the defender, who was at fault for starting the war, who’s in the right, who’s in the wrong. We always did stay neutral on those issues.”

It was a reasonable position for a progressive humanitarian group that took up some causes while leaving other tasks to self-consciously political groups. But what was the effect of demanding humane war if there were fewer and fewer left demanding no war? The intervention of humanitarian advocacy in the most brutal settings was to have unexpected implications.

As Human Rights Watch embraced the humanitarian laws of war more formally after the Cold War ended—and expanded the scale and scope of its activities all over the world—it stepped back and, with some pride, accounted for its approach. “By far the largest number of victims of severe violations of human rights worldwide are the noncombatants who are killed, injured, deprived of food and other necessities, or forced to flee from their homes because of the manner in which opposing forces seek to prevail militarily,” it explained in 1992. “War-related abuses of human rights were largely neglected by the worldwide human rights movement before Human Rights Watch determined to assume this role. International humanitarian law was hardly ever mentioned in the reports of human rights organizations until Human Rights Watch began doing so.” All that was true.

Even so, the group also faced an interesting moment of pushback from its own funders. When the Ford Foundation expressed skepticism about the group’s decision to double down on incorporating the laws of humane war into its monitoring, Neier was indignant. “We think we are developing a role that is complementary to that of the International Committee of the Red Cross,” he explained in 1991. “That is, they provide humanitarian services and advise the parties confidentially of abuses; we report publicly on abuses.”

Ford commissioned a study of whether it was a mistake for human rights groups to stray into the territory of humane war. Understandably, its main objection was that it would be difficult to clarify standards for wartime monitoring. No one pondered one possible consequence of abstaining from political criticism of warmongering in order to offer nonpartisan description of abuses within the fight: that it could help bring about a world characterized by less-atrocious conflicts with fewer limitations in space and time. The conditions for that result were accumulating, but the result itself was far away and indeed unimaginable. With the Iron Curtain down and Yugoslavia imploding, Neier chastised his funders. Far from demanding caution, the 1990s and after would “accelerate the human rights community’s shift to focus on humanitarian law issues.” He was right.

Around the same time as the breakup of Yugoslavia unleashed armed strife in Europe, Human Rights Watch also moved to apply the same strategy to cross-border war. The group continued to dramatize the horrible costs of internal conflict and ethnic cleansing. But then it took a giant step. After visiting with the U.S. military to receive instruction on what the law required, Human Rights Watch also shone its spotlight on American excesses during the Gulf War in 1990–91. The U.S. bombings of Iraqi territory while the dictator Saddam Hussein’s forces were being driven from Kuwait—including arguable illegalities in target selection, with hundreds of needless civilian deaths—were the first deaths from the sky to attract such denunciation for breaking the laws of war. They were not the last.



“Until the time that human rights groups began taking on IHL,” Roth recalled, “there were only a handful of people in the world who had any idea what this specialized body of law meant.” The situation, he added, “was very comfortable for militaries because military lawyers interpret IHL in a way that is deferential to the military.” In the 1990s, his advocacy group, along with Amnesty International and others, vaulted the laws of war into the headlines by publicizing their violation. “Suddenly,” Roth gloated, militaries “had lost their monopoly over the interpretation of humanitarian law.”

But militaries had never really exercised the power of their monopoly: it did not matter much to them what rules were on the books or how they were interpreted. Now militaries began to insist on following the rules—out of a combination of moral education and post-Vietnam public relations. What one might call the self-humanization of the military under law was probably the most important factor in paving the road toward humane war after Vietnam. After all, when the military lost its monopoly on interpreting the laws of war and acceded to a new ethos of humane conflict, it gained something, too. There was now a space for compromise between new generations of activists cut off from an antiwar past and a military newly concerned about the ethics and optics of fighting. They would agree to contend with each other not over whether the United States went to war—a question the new humanitarians were actually less concerned about than militaries interested in avoiding losses—as over how.

Vietnam changed the U.S. military in a host of ways. In the long run, it was probably most pivotal that conscription ended with that war. The draft had made American conflicts, with the exception of World War II, endemically controversial. The proposal to get rid of the draft had percolated before, but it gained traction after Richard Nixon made it one of his election promises in 1968, mainly to “quell the restless students” on American campuses. As the idea percolated through policy circles, the former defense secretary Thomas Gates headed a commission weighing pros and cons for the president. The group supported the end of the draft unanimously, before the institution formally ended in 1973.

A coalition of strange bedfellows fought to end the draft. Libertarian economists such as Martin Anderson and Milton Friedman helped devise the step. Left-leaning economists such as John Kenneth Galbraith joined the cause, with Galbraith insisting that the draft involved a “shift of the cost of military service from the well-to-do taxpayer who benefits by lower taxes to the impecunious young draftee.” Creating an “all-volunteer force” would require the better-off to abstain from supporting wars for which they would have to pay in treasure, since they rarely paid in blood.

Some draft foes hoped that ending conscription would make it harder for the United States to fight war, not easier. “Immediate draft-provided reserves of men make it possible for U.S. foreign policy to be based on military might and subject to military adventurism,” observed one peace activist testifying before Congress in 1971. As conscription continued amid opposition, the antiwar Senator Mike Gravel of Alaska defended filibustering its renewal. “Ending the draft,” he explained, “will also cut off an administration’s ability to engage in future military adventures which do not have the support of the American people.”

Conservatives took this line of argument seriously. They opposed the plan to end the draft because presidents might need a conscript army in emergencies. Meanwhile, their liberal allies such as Senators Thomas Eagleton and Ted Kennedy worried that the move would make it easier, not harder, to raise armies, while forcing the burden of American war even further onto poor communities, especially racial minorities. “It could make it too cheap and easy for national leaders to make the initial decision to wage war,” Joseph Califano, Jr., a domestic policy advisor for Lyndon Johnson and later cabinet secretary, predicted in 1971 as debate raged. “An all-volunteer force that subjects only the ones at the bottom to military service will effectively reduce the need for future leaders to be concerned about the more affluent majority of America and its judgments about foreign adventures,” he added two years later, after the draft was gone, “at least until those adventures are so far along that they will be virtually impossible to stop.”

Over time, these voices proved prescient, if not entirely in ways they predicted. The end of the draft would make it next to impossible to mobilize an antiwar movement, because “volunteer” service in America’s wars immunized the well-off even more than before. Sam Brown, antiwar activist in the 1960s, saw the writing on the wall in the mid-1970s. The movement to end Vietnam had long suffered from “overdependence on upper-middle-class, draftable young men.” Now immune from service, they were suddenly less concerned about American wars, leaving “a predominantly poor and increasingly Black ‘volunteer’ army” whose exposure to harm aroused less ire. It was imaginable now that the rage might spike among the country’s own troops and veterans when future wars went south, without generating anything like the antiwar sentiment of prior history.

As the draft ended, something remarkable happened: the U.S. military embraced the now humanitarian laws of war—a self-humanization of armed force without precedent in the history of any great power. That outcome required generational change. The army colonel Harry Summers, Jr., was the loudest voice among those unrepentant about the conduct of hostilities in Vietnam—preferring in the early years to blame bad press on American leftists and North Vietnamese propaganda. For many such officers, the lesson was that civilians should only send U.S. forces to fight winnable wars. They blamed the public relations disaster of My Lai on failures of nerve and patriotism, and they were incensed not by the massacre but by the single court-martial that had followed.

A younger generation of officers in the military went in a different direction entirely. They welcomed the newly humane laws of war. Adherence to these rules was not only honorable; it would also help militaries avoid the hit to their reputation that atrocity stories caused. The opprobrium of activists and publics was establishing new standards for America’s global violence. This result could prove both moral for its own sake and useful to the legitimation of military affairs.

Judge Advocate General lawyers in the different service branches were in the forefront of this change, leading a legalization process in government that broke decisively with prior military traditions. Previously they had engaged with international law only to deal with foreign claims, work out status of forces agreements when the United States stationed troops abroad, and formalize and interpret the old rules over how to treat prisoners of war and civilians under occupation. These lawyers were also responsible for training all members of the armed services in the laws through Vietnam, but the training was light and there was no commitment to a culture of education and enforcement. In 1974, by contrast, the Department of Defense established a “law of war program,” recognizing the faulty inculcation of basic principles in training U.S. forces. But the self-humanization of the military after the Vietnam War did not stop there. After all, there were brand-new rules that intruded into operations and had to be imparted.



America’s role in the development of the Geneva protocols anticipated a self-humanization of the military inconceivable before Vietnam. When the diplomat George Aldrich led the U.S. contingent to Geneva in 1974 to negotiate the new protocols, one of the JAG officers who accompanied him was the general and lawyer George Prugh, Jr. Aldrich was a St. Louisan trained at Harvard Law School who had worked out of the State Department on prisoner-of-war issues during the Vietnam War (and as Henry Kissinger’s assistant at the Paris talks that ended it). Aldrich made common cause with Prugh, a Virginian raised in San Francisco who had served twenty months in-country in Vietnam as the leading legal authority before ascending to the pinnacle of his corps. Though both acknowledged how hard it had been to apply even existing law in Vietnam, Aldrich and Prugh arrived in Geneva with a striking willingness to renovate it.

The main reason was that U.S. prisoners of war had been harshly treated by the Hanoi regime. The military was open to beefing up rules in order to guarantee better protection of its own in future wars. Beyond their narrower ends, Aldrich and Prugh understood that in Vietnam the U.S. military had suffered a public relations disaster of the first magnitude. It now had to interpret self-interest to include far more humane conduct—including humane fighting—on its own part. “Every evening for years,” Aldrich later recalled of Vietnam, “the horrors of war were displayed graphically in every living room and the suffering of the civilian population in a war of guerrillas and high technology was often emphasized.”

Aldrich clearly identified the Vietnam experience as the one that mattered, embarrassing a national security establishment that had once been more immune to shame. Even if allegations of atrocious conduct were not always fair, the United States “became sensitive to charges of indiscriminate bombardment, attacks on civilians, attacks on dikes and the environment and similar charges,” he wrote. Ethics—or at least optics—required innovation: “A pervading sense of defensiveness, if not guilt, about the suffering caused by the war, and by aerial warfare in particular, resulted, I believe, in an increased American willingness to participate in the review and improvement of that part of international law that deals with the conduct of hostilities,” Aldrich emphasized. “We want, of course, to mitigate the terrible scourge of war,” Prugh explained before going to Switzerland, “to protect noncombatants to the extent possible.”

Though the larger military hardly turned on a dime to embrace humane war under international law, a growing phalanx of military lawyers after Vietnam was on board with Pictet’s rebranding of their field as international humanitarian law. But had Aldrich and Prugh conceded too much in the process? Their participation in the Geneva protocols allowed for the United States to legitimate wars, while also responding to criticisms of prior excesses, by accepting new requirements to fight humanely. But had they also exposed the United States and its allies to the now legal violence of their potential enemies? The first American debate over the Geneva protocols alleged as much.

A young administration official named Douglas Feith denounced the treaty at the Pentagon and then went on the offensive in the inaugural issue of the neoconservative godfather Irving Kristol’s The National Interest in 1985. Feith served as special counsel for Richard Perle, assistant secretary of defense for policy in the Reagan administration. For such neoconservatives, and a few like-minded soldiers figuring out what to do with what Aldrich and Prugh had negotiated (and less given to guilt than many Americans), what stood out in the Geneva protocols were not the opportunities. Feith equated the postcolonial agenda of the 1960s with a terrorist one, and he decried the risks to the United States in granting more legal recognition to insurgent forces. He reviled the extent to which U.S. negotiators had placated new states by granting “national liberation movements” more protections than they had enjoyed from Algeria to Vietnam. The result, Feith complained, was “a pro-terrorist treaty masquerading as humanitarian law.”

It was revealing, all the same, that Feith justified his florid opposition on the grounds that it “would undermine the Conventions’ protection of noncombatants,” inadvertently testifying to how much humane warfare now mattered rhetorically. Reagan did the same when he worried that the protocol—in spite of introducing legal constraints on killing itself for the first time—would “undermine humanitarian law and endanger civilians in war.” In late–Cold War America, the argument had considerable appeal, to the point that the New York Times editorial board applauded when the president decided not to send the now radioactive first protocol for Senate ratification. (He did send the second, but it was not ratified either, tarred with the ignominy of the first.) Enhanced “protection for prisoners of war and civilians” was not worth it, the newspaper said, when it involved “new legal protection for guerrillas and possible terrorists.” Feith’s activism, and remnants of a skepticism about humane war in defense circles, created a political atmosphere that would make it impossible for the United States—to this day—ever to formally sign on to the new regime.

Feith later bragged that his pushback against the Geneva protocols anticipated his involvement with a much broader U.S. attempt to exempt itself from the requirements of humane war after September 11, 2001. In the long run, however, it was more important that the U.S. military wanted to self-humanize, and it had already committed to doing so long before the war on terror. It was not just that, starting with the Reagan administration Feith served, the United States began accepting the substance of the Geneva protocols as largely consonant with the unwritten international law it claimed to honor, whatever the Senate’s fecklessness. Initially, Human Rights Watch had been the lone supporter of the view that the new law of humane war bound all states, even those who hadn’t signed on, but over the years its heterodox position became dominant—including within the U.S. military itself. Indeed, it had no trouble assenting to the basic commands to distinguish civilians from combatants and to avoid disproportionate collateral harm. The aerial operations Aldrich had most wished to limit, in order for America’s morality to remain publicly intact, were now formally covered.

Neoconservative opposition to the new rules of less-brutal war dealt those rules only a temporary setback—mainly because so many in the military wanted to obey those rules. In the imaginable future, the U.S. military was likely to be involved in minor interventions and proxy wars, not major interventions against foes who required the harshest measures. It was an astonishing outcome relative to an American past in which the country accepted few rules of conducting hostilities except those it made itself, and ignored those it accepted.

The military also developed a culture and institutions that took the old rules seriously, and inculcated them far more conscientiously than ever before. Paradoxically, a state that had always been skittish about binding itself to venerable international arrangements now did so when it came to newly humanitarian laws of war. Aside from concerns for honorable and upright soldiering, the main reason was that there was another side to the ledger. After My Lai, profound institutional and legal immunities remained in place to safeguard U.S. troops from trouble. And owning the rules meant the country could interpret them its own way.

Indeed, Aldrich had assumed that the whole point of involvement in the project to update the Geneva Conventions was that it gave the United States a voice in writing the rules, without relinquishing its latitude to interpret them to its advantage later. To the objection that the U.S. military was co-opting the laws of war devised for humanity’s sake, the only fair response is that those laws were designed from their nineteenth-century beginnings to locate compromises that militaries would accept. And military interpretations of the rules that humanitarians might consider beyond the pale of plausible legality were not a blemish but a design feature.

Still, the concession to accept new rules for humane war—and greater obedience to old rules, too—transformed possibilities. Within the military, the shift gave unprecedented power and responsibility alike to military lawyers eager to do their jobs, angle for bureaucratic turf, seek the sweet spot between permissible violence and terrible press, and legitimate war before a public with evolving sensitivities. It helped that one provision of the protocols called on states to “ensure that legal advisers are available, when necessary, to advise military commanders” of their obligations.



Rules of humane war had been built, and military lawyers came. David Graham graduated from Texas A&M University at the height of Vietnam and studied law. Eventually an army colonel, he formed a long association with the JAG school in Charlottesville, Virginia, where he helped train generations of warrior-lawyers. Establishing within the military a kind of think tank for the laws of war, Graham exemplified the efforts of other post-Vietnam officers to raise the profile of the field. Abetting larger forces, he achieved spectacular success.

Graham started out in the early 1970s thinking about American prisoners of war in Vietnam, working on how to ensure their repatriation as conflict still raged. But the exciting thing, he wrote as the conflict wound down, was the prospect of full-scale reform, in spite of skeptics. At first, Graham warned (as Feith would a decade later) against an agenda at the negotiations for the Geneva protocols that favored national liberation alongside humane protection. But by the 1980s, Graham began to proselytize for far fuller involvement of military lawyers in war, especially now that “international humanitarian law” actually spelled out rules of humane fighting. Because branding matters, he coined the concept of “operational law,” which purported to organize the inherited and new tasks of military lawyers, its very name implying their essential relevance to every element of war. Agonizingly, this relevance remained mostly theoretical before the Cold War ended. When Reagan ordered Operation Urgent Fury, invading the tiny Caribbean island of Grenada in October 1983, lawyers were left out of the planning. Once the invasion began, military lawyers were overwhelmed. They knew they were unready for the future.

There was a stunning coincidence. With the Gulf War in 1990–91, Human Rights Watch moved to monitor its first international conflict. Meanwhile, for the first time U.S. military lawyers inserted themselves in the process of picking targets humanely. It would take two to tango, as humanitarian and military lawyers entered simultaneously into an activity from outside and inside the state. Each engaged with the other over whether American war had become humane enough, a tango that continues to this day.

That the post–Cold War military accepted an unprecedented intrusion of legality into fighting, and not merely into the niceties of detention or occupation, was especially remarkable. For many years after Vietnam, legal advice still played no role in combat decision-making, and especially not in air force targeting. From Hiroshima to Hanoi and Haiphong, U.S. presidents and policymakers had chosen to strike from above with a sense of political opportunity and constraint, but no concern for legal rules, let alone with lawyers nearby. The end of the Cold War finally changed this default. “War looks messy,” one reporter conceded in November 2001 of the new conflict afoot. “But behind the scenes, meticulous lawyering shapes nearly every strategic maneuver—even those made in the heat of combat,” she rejoiced. What had happened?

Lawyers in the air force had begun training for this eventuality as far back as 1980. In 1989, JAG officers took a role in planning the intervention that ousted the Panamanian strongman Manuel Noriega. And then the Gulf War gave them a chance to extend their presence. Overnight, they became fixtures of air operations centers, advising when dual-use targets—with both civilian and military purposes—were fair game and when limits on disproportionate collateral harm were likely to be violated. When Saddam Hussein’s generals placed their jets strategically next to the Temple of Ur, one of the earliest remnants of human civilization, the U.S. military lawyers had to decide whether to allow their destruction. (They said no.)

The air force wasn’t alone. An unprecedented 350 judge advocates across all branches deployed to fight the first Iraq war—anticipating the thousands who would deploy when American war returned to the same country a decade later. “Desert Storm was the most legalistic war we’ve ever fought,” bragged the chief advisor on the law to “Stormin’” Norman Schwarzkopf, Jr., the four-star general with two tours in Vietnam behind him who commanded the campaign to liberate Kuwait from Iraq. In spite of the kinks to work out, Colin Powell—African American chair of the joint chiefs of staff who was elevated into a national icon thanks to his Pentagon briefings during the war—agreed that lawyers had become “absolutely indispensable to military operations … Our best lawyers are activists.” For some military lawyers, the mood was downright celebratory. Their application of “lessons learned” was leading the military from a depressing nadir of grotesque horror to the sunlit uplands of humane war. “My Lai must never be forgotten,” two army JAGs insisted in 1993. “From its engagements in Grenada in 1983, to Panama in 1989, to Kuwait in 1991, the United States military can take full credit for its commendable record in adhering to the law of war.” The enormous success—popular as well as strategic—of the first American war waged with lawyers at its very heart made clear that “savvy American commanders seldom go to war without their attorneys.”

Yet the wars they go to are not chosen by attorneys. Never did the victory lap for “operational lawyering” involve judging the legality of America’s choice to initiate hostilities abroad in the first place. After the exemplary victory in the Gulf War, Powell famously insisted on new guidelines for when the United States should go to war. According to the Powell doctrine, there had to be concrete objectives, popular support, vital interests—and the military had to be allowed to deploy overwhelming force with an exit strategy. Indeed, the Powell doctrine came close to demanding guaranteed success. Powell’s goal may have been “never again Vietnam.” Clearly, it didn’t work. Aspirations to infrequency and success slid into endlessness and quagmire. Notably, Powell and others in the military did not look to international law to impose limits on getting involved in war or staying in it, even as they insisted on the value of international law in humanizing the fight.

Like humanitarians, then, the new culture of military law focused not on keeping American force from deployment but on making its force more humane when unleashed. Compared with antiwar forces of the past, humanitarians were a far preferable foe, occupying more common terrain. U.S. government lawyers would never be able to control the meaning of the rules. Nevertheless, a few observers began to ask: Did the military’s self-humanizations since My Lai entrench violence more than they regulated it? Either way, it was of the essence that so many officers high up in the military would protest so loudly and successfully when, after September 11, word came down that the laws that they regarded as legitimate and legitimating no longer applied. Like humanitarians, they had neither the ability nor the aspiration to keep American wars from going on forever, even as they rebelled when invited to make them more brutal.



By the 1990s, a new cultural imperative had been established for humane war, one that did as much to account for the agendas of humanitarians and militaries as anything else. The reorientation went furthest among West Europeans, long since relieved of most imperial obligations and far more reluctant to deploy force globally than they had been in the prior five centuries. It helped that they were sheltered by America’s security system. Now not only publics but also leaders were apt to think like the Swiss: humanity in global warfare was one of the most attractive exports of European civilization, like chocolate bonbons or classical music. But ordinary Americans also lived through a profound shift toward a morality attentive to human life ravaged by war.

Americans rethought their wars in the past and other people’s in the present. The aftermath of Vietnam retroactively changed the way Americans remember earlier wars their country had been involved in. A representative World War II novel, Sloan Wilson’s The Man in the Gray Flannel Suit (a smash bestseller in 1955), portrayed a hero who—like Samuel Hynes—kills Japanese soldiers with gusto but can still fit in on returning home because the horrors of war “were simply incomprehensible and had to be forgotten.” Tim O’Brien’s Vietnam novel In the Lake of the Woods, published in 1994 at a very different moment, depicts a veteran who witnessed atrocity and cannot slough it off.

The new sensibility placed Jewish death at the moral center of World War II decades after the fact. Atrocities affecting foreigners and strangers now plucked at heartstrings in the white Christian communities across the Atlantic that once had done the most in modern history to orchestrate such deeds. This rise in moral concern occurred in tandem with the rise of new and often repressive postcolonial states, where strangers were seen to suffer most at the hands of their own leaders. The carnage of World War II had made the creation of a peace architecture a first priority, for Americans and others. The new Holocaust memory coincided with the aftermath of decolonization, and a skepticism along with it that others were up to the challenge of ruling themselves. The result was not a demand for peace but for interventionist justice. These trends were confirmed by the end of the Cold War and the outbreak of civil war on the territory of the composite state of Yugoslavia, which was on European territory but involved unprecedented concern for Muslim victims.

It was no accident that, across these same years, the International Military Tribunal at Nuremberg was rehabilitated in memory—falsified, really—as an atrocity trial rather than the aggression inquest it had really been. It was a misunderstanding that war crimes in Vietnam and calls to try them had first made imaginable. The far-left Russell tribunal staged its own mock Nuremberg, and there were later and less-radical invocations of the precedent by Telford Taylor and others. In the 1990s, it was as if Nuremberg’s stigma on starting wars had never been. In a new mantra, the “legacy of Nuremberg” was taken to be the warrant for a contemporary struggle to hold perpetrators of atrocity crimes to account.

After the Cold War, a new vision for international criminal law arose, first from the strife during the breakup of the former Yugoslavia, and partly as Western atonement for doing too little in the face of it. The International Criminal Tribunal for the former Yugoslavia was established in 1993. Peripheral in moral consciousness before, “ethnic cleansing,” culminating in genocide, became the defining evil of war past and present. Not aggression among peoples but atrocious slaughter of groups singled out for their “race” or religion emerged as the scandal that mattered and the wrong to right, as the specter of a new Holocaust reared its ugly head on European territory. Alongside such evils, the ignored experience of rape victims endemic in all prior wars (during Japanese colonialism in East Asia in the 1930s or the Soviet conquest and occupation of Germany in the 1940s, for example) achieved notice and attracted opprobrium, too. The former Yugoslavia’s agonies even activated a once-marginal concern for punishing genocide.

An even worse slaughter of innocents in Rwanda followed in 1994, and the statute governing its tribunal named rape a war crime for the first time. In an era of apparent interstate peace associated with “the end of history,” there was no urgency to ask who started the brutal civil wars in Europe and Africa. Climactically, a new International Criminal Court was founded thanks to a 1998 treaty. It fulfilled the legacy of Nuremberg, except in omitting its signature accomplishment of criminalizing illegal war itself.

The international recognition of new victims that climaxed in the 1990s was a breakthrough for both cosmopolitanism and care. But it also represented a narrowing of focus that no one exactly defended, in spite of the long-run consequences. With war between great powers a thing of the past, it was the fate of innocents suffering elsewhere—and perhaps in need of great-power rescue—that legal innovation now concerned. The agenda to extirpate not war itself but excess within it—“ending impunity,” as a rampant phrase had it—reflected the fact that self-styled cosmopolitans experienced revulsion at the death and injury of the unknown abroad. A prior generation of Americans and Europeans had accorded overriding importance to laws that barred starting wars, after peace movements since the nineteenth century demanded them. Those advocates were gone. Now, as one liberal thinker put it to general agreement as the Cold War ended, cruelty was “the worst thing we do.” No one asked at the time whether that implied that war itself—especially if it could be purged of its cruelty—was not that bad.

It was not just that atrocity had become the primary evil to abhor. Within atrocity, a new taboo on the horror of torture was consecrated. As with the concern for victims in general, it was noble to single out torture as the acme of transgression. But it did allow for a consequence no one intended: singling out torture meant that, if it occurred, prohibiting it could feel like expiation of the worst mistake, like the restoration of the very line between the sacred and the profane.

The kinds of practices that now count as illegal torture had once been routine occurrences that prompted no outcry in the United States or elsewhere. Against chattel slaves and criminals, and not merely in war, for centuries American torture was not abhorrent but normal. Americans were no different from others in this regard. Violent assaults on the body for amusement or information were especially common in centuries of colonial rule. Torture became a cause for new alarm at the twilight of European empire, its brutal practices finally inviting opprobrium when it was on the way out. America’s misadventure in Vietnam involved far more torture than more famous episodes since.

True, America’s homemade rules for its own armies had prohibited torture since the 1860s, and an article prohibiting torture had appeared in the Universal Declaration of Human Rights of 1948 (though the provision almost didn’t make it into the text). Torture’s illegality in international rules of war dated back to the 1899 Hague provisions, confirmed again in the new Geneva Conventions in 1949. Yet the practice remained disconcertingly widespread—more proof of how far these norms on paper had to go in practice, not least because they were neither inculcated nor taken seriously within militaries.

The equation had changed most drastically in the 1970s amid severe domestic repression in a series of places, including European locales such as Greece and Northern Ireland. Amnesty International wasn’t ready to monitor war until Human Rights Watch showed the way. But Amnesty had taken the lead in stigmatizing torture, opening a “Campaign Against Torture” in 1973. The West Europeans who dominated the group came from countries that were leaving former colonies or long gone from them. Meanwhile, Jean Pictet’s son-in-law, a former banker named Jean-Jacques Gautier, inspired by Amnesty’s campaign, founded in 1977 what became the Association for the Prevention of Torture, and he worked for an international convention against it. In force by the late 1980s, the agreement prohibited torture in all circumstances—though it was not until decades later that its applicability in wars outside the borders of states became clearer.

As for the United States, it was leaving Vietnam. After her safe return from her visit to Hanoi during the Linebacker II bombings, the American folksinger Joan Baez participated in launch events for the Campaign Against Torture in London and New York as one of her country’s first and most iconic human rights activists. Although the United States had used the vile practice since the start of the war, it was revelations that South Vietnam perpetrated torture that unleashed wrath. America’s client had long kept prisoners in the “tiger cages” of Con Son Island. The crimes perpetrated there were revealed only in 1970, just as the United States was looking for a way out of the war, when Tom Harkin, soon to be a congressman, snapped photos of the scene that Life magazine published. It touched off a wave of revelations that provided antiwar fodder at the time—and left a legacy of making prisoner mistreatment outrageous even if American wars returned.

In 1988, even Reagan, whose staff was caustic about the third-worldist politics of the laws of war, solemnly signed and sent the Convention Against Torture to the Senate, which followed through and ratified it six years later. The makings of the taboo swept elite culture. “There may be no human event that is as without defense as torture,” the American literary critic Elaine Scarry went so far as to remark in 1985, after traveling to London to read Amnesty’s accounts of assault.

In this atmosphere, few noticed that loopholes remained open when some were finally closed. No one registered that America’s Guantánamo Bay, Cuba, site was just enough outside U.S. territory for the treaty the country had ratified not to apply there, but just enough inside for the statute Congress had passed in 1994 criminally prohibiting torture abroad to be irrelevant. But whatever America’s half-hearted treatment of the rules against torture in the international treaty, no one could disagree that the new statute applied to foreign war. And the military law that also banned torture was now taken seriously, along with the rest of the old and new rules of conduct in war. Two years after the federal anti-torture statute, Bill Clinton signed into law a criminal prohibition of war crimes, allowing civilian prosecutions when U.S. forces gravely breached the Geneva Conventions rules and the naturally self-protective military failed to take action. And another 2000 law finally got rid of an all-important exception to punishment that had allowed American war criminals simply to retire from service to escape justice. “We have come a long way since My Lai,” David Graham observed in 2002, with glowing pride.

Torture, even more than other atrocity crimes, rose to the top of the list of immoral and even illegal acts, which was an enormous advance. But war fell off the list, and no one complained.



If the witch’s brew of humane war was ready on the brink of September 11, it was due to not only a preliminary but also a real commitment to humanity in warfare. It also required American war itself to be rehabilitated after Vietnam as legitimate or even progressive. And it required that the international law prohibiting illegal force be treated as advisory or obstructive rather than the most important of limits.

Following the 1940s, the circumstances were not promising for the United States to hew to its own constitutional rules forbidding presidential war, let alone to conform to weaker international law prohibiting unauthorized war—even though the United States had written the United Nations Charter itself. Democrats had led the way in initiating not just World War I and II but also the Cold War and the Vietnam War. And during the anti-Communist emergency, conservatives had thrown overboard their earlier suspicions of executive power and the massive federal state because they were necessities of a globalized war footing. For that matter, the destiny of the country long after 1989 was shaped by a ferocious battle among three factions of Democrats debating how to respond to Vietnam and set the country’s foreign policy right.

The losing faction was the antiwar movement, due to the shipwreck of its standard-bearer, Senator George McGovern of South Dakota, whose 1972 presidential campaign was a disaster. Like the antiwar vice president William Jennings Bryan before him, McGovern—a former bomber pilot in the European theater—had stood for a plainsman’s progressive Christianity, America’s central pacifist tradition. Heir to that lineage, McGovern had seen “the nation’s interventionist foreign policy as a historic aberration.” Reminding Americans that foreigners were also made in God’s image, he also proposed to deflate the military budget in favor of domestic social justice. “Come Home, America,” the famous slogan of McGovern’s ill-fated campaign, was a direct invitation to the United States to return to its pre-interventionist principles after an era of prodigality.

McGovern’s humongous loss—he carried only one state, and it wasn’t his own—led once-honorable American views to be deemed radioactive ever after. In response, Democrats constructed a firewall against any pacifistic inroads into the mainstream consensus around military power. In the long view, McGovern’s candidacy proved the last gasp of an old tradition of pacifist Christianity in American life. Elite Christianity was dying, as the evangelical movement that had ended slavery and opposed empire and war was assuming a very different form. The effect of Vietnam may have been to create an enduring if small antiwar constituency in the party, but that faction also lost ground to the point that it seemed positively antique by the 1990s.

The two other factions—foreign policy neoconservatism and liberal internationalism—were closer to each other than their followers liked to admit. Hawkish Democrats such as Senator Henry Jackson of Washington, tired of dealing with a left they regarded as too soft on communism, schooled neoconservatives who moved into the Republican Party when Reagan won. The proponents of “liberal internationalism” emerged between the mid-1970s through the 1980s—when the very use of the phrase spiked—and stayed in the party.

Neoconservatives didn’t think there were many lessons from Vietnam. They had no love for any kind of international law, especially not if it restrained American force. The most intelligent liberal internationalist, Richard Holbrooke, a young foreign policy analyst who had cut his teeth as a Vietnam pacification officer, argued against America’s abandonment of its primacy and purpose, too. “The roll call of policies which liberals advocated” during the “ugly war” of Vietnam “turned out to be corrupt,” Holbrooke observed in the trendsetting new magazine Foreign Policy (which he edited from 1972 to 1976). Certainly, it was “essential to understand our past in order to reshape our future” after “a string of revelations.” But, he added, the worst mistake was to “accept the proposition that because America has done some evil things, America itself is an evil force in the world.”

Holbrooke insisted that war fought with care and for good cause, not disengagement or noninvolvement, was what should emerge from the wreckage of Vietnam. Leftist congressmen elected during Vietnam such as Oakland’s Ron Dellums attempted to sue Reagan for illegality in going to war, but such activism proved less and less plausible over time. McGovern had revealed antiwar politics to be an electoral dead end. More than this, even an ugly America still bestrode the world economically and militarily. Why not rehabilitate its force for humanity’s sake?

After the fall of the Berlin Wall in 1989, with Republican George H. W. Bush in office and with the Cold War coming to an end, there may have been a moment of opportunity for a less-militarized American stance. There was genuine talk of less preeminence in arms and arms sales, less defense spending, and a “peace dividend.” And indeed, the earlier invasion of Panama notwithstanding, fewer direct interventions and proxy wars occurred than under earlier or later presidents. Not accidentally, Bush’s leanings were less neoconservative than realist. If a portal opened for American reset, however, it was slammed shut within two years. The reason was the very same Gulf War of 1990–91 that counted as America’s first genuine attempt at humane war.

The Gulf War’s military success gave new life to Cold War priors and even suppressed the complicated legacy of its worst disaster. The standard for America’s unipolar moment would be not the agony of Saigon’s fall, leaving a trail of humility and skittishness, but the thrill of victory. Bush himself crowed that “the specter of Vietnam has been buried forever in the desert sands.” “The lessons widely drawn from America’s victory in the gulf war contradicted in almost every respect the meaning that had been assigned to the end of the cold war,” two conservatives explained. “Whereas the end of the cold war showed the declining utility of military force in the relations of the great developed states, the gulf war was widely taken as a striking refutation of this view.” After the Cold War, U.S. presidents ordered not fewer but more wars: more than 80 percent of all U.S. military interventions abroad since 1946 came after 1989.

Why did an ultimately minor war to push Saddam Hussein’s forces back across the Kuwait border to Iraq, however triumphant, so easily smash hopes across the American political spectrum for a post–Cold War pivot? Was it the accumulating dangers of a globalizing world? Was it that the unique circumstances of the Gulf War—a conventional conflict, and one that seemed easy to enter and exit—belied America’s fifty-year entanglement in the Middle East and the Muslim world that allowed for no extrication? Or was it perhaps the pressure of a “military-industrial” complex that insisted on fighting enemies (albeit more humanely now) to justify its perpetuation?

Ultimately, the mature ideologies of foreign policy neoconservatism and liberal internationalism did much to bring about the humane war of our time. They agreed more than they differed both before and after the Cold War’s end. Both, most of all, treated a unipolar world as an occasion demanding the ratification of American global might, not an opportunity for rethinking it. Together, the rival teams gave a new lease on life to American war after 1989, accepting its moralization not only in purpose but also in execution and style. If the portal before a more peaceful era had slammed shut, foreign policy neoconservatives and liberal internationalists took turns barring it for the quarter century that followed. Bipartisan arguments for ignoring legal constraints on going to war became more and more permissive as the regulation of war’s humanity became ever more strict.



It was Bill Clinton’s presidency starting in 1993 that did the most to drive the drift into militarism, no matter the legality of the wars involved. The same administration entrenched those wars’ humane conduct so that it was difficult for his successor to reverse it. Early signs of this pattern came in June 1993, five months into the new regime, when Clinton sent twenty-three Tomahawk missiles from warships in the Persian Gulf and Red Sea to strike Iraq’s Military Intelligence Headquarters in Baghdad. Three missiles went astray and killed between six and eight civilians in the process. But for those in the know, attention fell on the iffy rationale for the strike.

After authorizing Bush’s ejection of Hussein’s armies from Kuwait in 1990, the United Nations Security Council had approved what became an aerial interdiction regime that the United States imposed in the north and south of Iraq for security and human rights protection. But the strike in Baghdad received a different rationale. Madeleine Albright, speaking as the country’s ambassador to the United Nations, cited self-defense, after an assassination attempt targeted Bush (now out of office) on a Kuwait victory tour that spring. Reprisals—the use of force as punishment for your enemy’s past infractions—were no longer supposed to be allowed under international law. There was no huge outcry, but it was hardly clear that the missiles were lawful, judged by the United Nations Charter standard that acts in self-defense respond to an ongoing or imminent armed attack as well as meeting thresholds of necessity and proportionality. Under the clear blue skies of a post–Cold War world, it was like the first droplet of a coming storm as the United States treated “self-defense” not as a constraining limit on force but as an expansive justification for it.

The peacekeeping mission Bush authorized in Somalia in the last year of his presidency, after the country’s dictator fled and civil war broke out, was authorized under international law. But the catastrophe under Clinton’s watch of the Black Hawk helicopter missions in October 1993 put the United States off intervention for a while, legal or illegal. Clinton came close to intervention in Haiti a week after the Black Hawk Down episode (with neither congressional nor United Nations sign-off). And the more massive Haiti intervention that was planned the following summer with Security Council authorization—before Jimmy Carter brokered a deal as envoy to replace the island’s military government—anticipated future acts of presidential unilateralism. As Yugoslavia continued melting down and ethnic cleansing continued in Bosnia-Herzegovina, Clinton became more sensitive to activists’ anger and their charge that the United States was too slow to intervene. The cultural imperative to orient U.S. power toward innocent victims eroded Clinton’s skittishness. At the opening of the United States Holocaust Memorial Museum in 1993, the survivor Elie Wiesel demanded action of Clinton for humanity’s sake.

Worse straits for victims were to come. An inadequate United Nations peacekeeping regime allowed for a revolting massacre by Bosnian Serbs of more than 8,000 Muslim men and boys at Srebrenica in 1995—after Rwandan Hutus slaughtered 800,000 Tutsis with machetes in 1994. These events appalled a generation that resolved not to abstain from war but instead to embark on it to aid the innocent. As Samuel Hynes spoke of a new “literature of atrocity,” many concluded that an America that stood idly by as more and more vile acts were perpetrated in war was delinquent to its moral duty. International law was good when it allowed for stigmatizing atrocity, bad when it obstructed the United States from stopping it. “For the purpose of stopping genocide,” the political writer Leon Wieseltier explained in The New Republic, “the use of force is not a last resort; it is a first resort. The alacrity of the response matters as much as the intensity of the response.” He didn’t mention the law.

The memory of the Somalian intervention (and the Vietnam War) had passed. After NATO air strikes forced the belligerent parties to the table at Dayton in 1995, Richard Holbrooke’s successful diplomacy to end that war was taken to prove the worth of U.S. “smart power”: a combination of diplomacy and might for humanitarian ends. And by the end of the decade, Clinton was comfortable enough again with force to push the boundaries of legality. “When it comes to the use of the American military,” a then-unknown law professor at the University of California, Berkeley, John Yoo, observed in 1999, “no president has a quicker trigger finger than Mr. Clinton.” After all their cantankerousness under Reagan and Bush, he added, “the silence of these Democrats during the Clinton years has been deafening.” Before authorizing torture two years later, Yoo scored a partisan political point—but it was not entirely false.

When Clinton launched fateful missile attacks against Al-Qaeda in Afghanistan and Sudan in 1998, the mood was permissive, across the U.S. political spectrum. With more rain in the forecast, the United States once again cited self-defense in explanation. Among others, the Democrat Abraham Sofaer, who had served as the legal advisor at the Department of State under Reagan, spoke out forthrightly in support of flexible rules for a new age of terrorism, making many of the arguments about what self-defense allows that would later become associated with George W. Bush’s expansive rationales. Not merely imminent threat but speculative risk justified preemptive bombing, Sofaer explained in a Newsday op-ed. It was not known until after 2001, but Clinton even briefly authorized a secret exception to America’s post-Vietnam ban on assassination to permit the killing of the group’s leader Osama bin Laden. The lawyers approved, though Clinton decided to retract his own finding.

Yet the most extraordinary precedent set in the Clinton years lay elsewhere. From March through June 1999, the United States led the NATO bombing of Serbia to force Slobodan Miloševic´ to halt threatened mass killings in Kosovo, a breakaway province, and to remove his troops from the area. It worked. The absence of United Nations Security Council authorization made it illegal, but it was publicly justified as moral in spite of this fact. Bill Clinton took to The New York Times in May to explain that the campaign he had ordered was a “just and necessary war.” It apparently did not matter that it was an illegal one. To their credit, some American international lawyers who recalled why the United Nations system had been set up in the first place said that its charter ought to be respected, pending a better system of protecting victims. For most, however, right made might.

While Human Rights Watch had initially remained neutral on all wars, in the 1990s it actually decided to express support for some such “humanitarian interventions.” It did not come out one way or the other on Kosovo. As it monitored and reported on the Serbian war crimes in Kosovo (as well as evil deeds by the Kosovar Liberation Army), it did the same for NATO actions. Human Rights Watch assessed not their legality in the first place but whether they violated standards of humane bombing. At the time, in fact, the Kosovo intervention was most controversial not because it violated international rules on the use of force, but instead because it ran afoul of laws governing how the war was conducted on all sides. It was clear what the now established priorities had become.

Nongovernmental organizations like Human Rights Watch that did not denounce the Kosovo War as illegal were nonetheless correct, of course, to make the complaints they did. No amount of humanitarian intent, they insisted, could exempt the United States from humane standards that now applied to fighting from the air. Without condemning the very activity of bombing from 10,000 feet, the group concluded that the United States understated how many people it might have killed (while the Serbian government overstated the number). In a series of instances, the Geneva protocol standards of distinction and proportionality—the very ones Human Rights Watch had pioneeringly applied and explicated—had been violated.

Military lawyers reached a different set of conclusions. Yet they picked their bone with humanitarians against the background of agreement that humane standards governed the war—and that prohibitions on force were someone else’s problem. U.S. judge advocates had been involved in every aspect of Operation Allied Force for Kosovo, chiefly in classified chat rooms allowing quick decisions about picking targets. But by this point, according to one of David Graham’s outfit’s regular “lessons learned” postmortems, the truth was that there were not many lessons left: military lawyers had applied the right standards and applied them stringently, successfully humanizing American force from the air. There were, however, still some lessons to teach, since those carping from outside government sometimes seemed to think that civilian harm was itself illegal, even when it wasn’t disproportionate to military advantage.

Anticipating justifications of drone warfare years later under President Barack Obama, another prominent military lawyer responded to the Human Rights Watch report on the Kosovo bombings by stressing that operations from on high actually served humanity best. What did humanitarians want? An even less humane ground war? “Frankly, it is puzzling to the military professional,” this air force colonel wrote, “that anyone concerned with the sanctity of human life could conceive that such an operation would be less deadly than the air campaign that did take place.” The mood after Kosovo was downright celebratory: “Of the more than 25,000 weapons used in Kosovo,” he crowed, “only twenty resulted in collateral damage incidents, a phenomenal record in the history of warfare.”



“The law of war has been changing and acquiring a more humane face,” the greatest authority on the topic of the time observed, with comparable ebullience, as the millennium turned. Not only did the phrase “international humanitarian law” now “signify the entire law of armed conflict,” Theodor Meron explained, but also the growth of substantive protection in the wake of the 1977 protocols made a new age of human rights the setting for a more humane kind of war. It was incontestably a good thing, pending a time when “humanitarian norms” become “a part of public consciousness everywhere,” with no brutal war left.

Such conclusions were the conventional wisdom of reform on the brink of September 11, 2001. Never mind that they would have looked like unacceptable despair to earlier generations who were bent on stigmatizing war and striving to prohibit it in law. If it involved forgetfulness, no one could fairly blame the new consensus for lacking foresight. It primed people not to resist America’s coming war on terror, only its cruelty.

Not long after, some began referring to “the law of September 10,” as if the United States had pivoted drastically from one regime to another. The reverse was true. A culture of adherence to new rules of how to fight, even as America slipped more and more the bonds of the prohibition of war itself, had already taken shape before the world supposedly changed from one day to the next. The humanization process had gone so far that the neoconservative abrogation of the laws of war after that date would find itself contained and reversed. But the illegal permanent war that foreign policy neoconservatives initiated was continued on a more humane basis not only by liberal internationalists but also by Donald Trump.

Still, no one ought to trivialize the fact that the road to humane war in its current form ran through the sickening experiences of a Manhattan inferno and a no-holds-barred response. The conditions for humane war before September 11 only go so far to explain its creation after. “To us their descendants, who are not historians and not carried away by the process of research, and can therefore regard the event with unclouded common sense, an incalculable number of causes present themselves,” Leo Tolstoy wrote in War and Peace of the origins of another disaster. “The deeper we delve in search of each of these causes the more of them we find; and each separate cause or the whole series of causes appears to us equally valid in itself and equally false by its insignificance compared to the magnitude of the event.” Our event, leading to America’s final embrace of the humane syndrome, came from out of the blue.





 

CHAPTER SEVEN


The Road to Humanity After September 11

On November 13, 2001, President George W. Bush announced a new policy required by a new kind of war. Alleged Al-Qaeda terrorists were being captured on the battleground in Afghanistan and elsewhere; now they would be tried by military commissions that offered few protections for the accused. Ordinary courts with the standard full-dress guarantees and protections would be out of bounds. Detainees would have to be “treated humanely,” the order stated, and the trials would have to be “full and fair.” But no rules of treatment for accused “terrorists” reflecting international standards were specified.

Two weeks later, White House counsel Alberto Gonzales explained that such commissions were normal in U.S. history and that Bush’s order was modeled on one from World War II, which the Supreme Court had approved in 1942. Of course the international law of war mattered, he hastened to add. That was the very body of law the terrorists had broken when they targeted civilians—and now they were to be held accountable for those violations, in fair trials adjusted to the special circumstances involved in trying such dangerous men with classified secrets.

“Well, this is fucked up,” remarked the lawyer Joseph Margulies to his wife, sitting at their Minneapolis kitchen table reading the newspaper over breakfast. Bush’s announcement stunk to high heaven. It seemed like a transparent attempt to create a second track of justice for terrorists, one that would not require the familiar safeguards of the criminal process, or even the wartime rules prescribed by the Geneva Conventions of 1949 for enemy treatment. “We should call Michael Ratner,” Margulies’s wife replied.

They did. Ratner, a onetime antiwar activist, was president of the Center for Constitutional Rights in New York and a storied litigator. He considered the order “the death knell for democracy in this country” and threw himself into action. Three years later, the desperate legal challenge Ratner led against the military commissions scheme paid off. Shafiq Rasul, a British citizen whom Americans rounded up in Afghanistan in 2001 and interned in the offshore facility of Guantánamo Bay, Cuba, had already been returned home and released, without being tried. But other plaintiffs in the case of Rasul v. Bush remained. And a few months after Rasul left, the Supreme Court held 6–3 that federal courts could exercise their power to issue writs of habeas corpus and thereby review the detention of accused terrorists being held indefinitely. Providentially for Ratner, just a few days after the Supreme Court heard oral argument in the case, scandalous photos of prisoner mistreatment by U.S. forces at the Abu Ghraib prison in Iraq were leaked, no doubt affecting the court’s decision.

Such victories dispelled initial worries that the war on terror was going to be fought—as some still persist in thinking—in a “state of exception” without legal constraint. The same justice who authored Rasul, John Paul Stevens, followed up in 2006 with an epoch-making opinion in Hamdan v. Rumsfeld, which clarified that—at the very least—the Geneva Conventions Common Article 3 applied to the war on terror. And because that article requires trial of detainees by a “regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples,” the military commissions Bush had planned since 2001 were inadequate. The decision implied that a global and ongoing struggle against terrorism would have to be waged under applicable international law—because nothing less than the war’s legitimacy depended on it.

Stevens’s conclusions satisfied some of the fondest dreams of civil libertarians, but not theirs alone. Within the Bush administration itself, conservatives had already girded for battle with one another over this very same principle. As time passed, a lawyer named Jack Goldsmith was the intellectual leader of those who anticipated the result that the Supreme Court would reach.

By the time of Rasul, hostilities had expanded from Afghanistan, the home base from which Al-Qaeda had planned and executed the September 11 attacks, to Iraq, though the connection of its leader Saddam Hussein to the “global war on terror” was nonexistent. When Hamdan came down, the invasion of Iraq and capture of Saddam had given way to a failing bid to pacify that country, with hundreds of thousands of civilians dying in the carnage and disorder. If there was law that forbade the intervention, it was not a limit that activists decided to press, or that the Supreme Court ever enforced.

For a long time, it was not the decision to invade Iraq but earlier policy choices that occupied center stage of public debate. As the Iraq War began to go south, Americans lived through a bout of self-reflection around the mistreatment and even torture of prisoners. It may well have been an attack on the war by other means, but the results were not constraints on the war’s expansion and extension. Instead, the torture debate gave rise to a newly humanized version of America’s belligerency. For that reason, the early years of the war on terror were vital, but not merely as the time of a heroic assertion of law in the name of humanity by left and right. Unlike in Vietnam, consciousness of war crimes did not end a war but helped reset one. Humanity made war more durable.

In late spring 2004, Goldsmith, on the brink of leaving his post as head of the Justice Department’s Office of Legal Counsel after tempestuous battles, withdrew the legal permission slips his predecessors had written for the harshest methods of interrogation (at the same time, he rewrote others authorizing unprecedented surveillance). In spite of their lesser role, U.S. allies such as the United Kingdom were wracked by much greater upheavals and ongoing recriminations for embarking on an illegal war. Legalizing the conduct of hostilities during the first phase of the war on terror, Goldsmith anticipated and helped bring about an endless new form of the ongoing enterprise.

For Goldsmith and even for Ratner, the question was not the legality of the war’s beginnings and continuation but rather how to bring it within the pale of legality now that it was being fought. This vision of legality was broadly enough shared in American life—including within the military itself—that it ultimately prevailed against the fierce resistance of Goldsmith’s opponents at the pinnacle of the Bush administration. And from late in Bush’s first term until today, debates around interventions have been cast in the shade by concerns for their humanity under law.

Goldsmith and Ratner, from their respective posts inside and outside government, and as different in background, politics, and temperament as night and day, were working toward comparable ends. Ratner had given up as hopeless earlier campaigns to keep American wars from breaking out or continuing endlessly. After September 11, he, too, acted to make them legal in their conduct. For Goldsmith, whatever his misgivings about the expansion of executive power, the point that mattered was that in a democracy wars require public consent, and that in U.S. history the legitimation of war now demanded its legalization, which included a concern for humane limits.

The parallel acts of two gifted lawyers—one an activist suspicious of overweening government, the other its loyal servant bent on preserving its legitimacy—worked to bring the war within legal regulation. They led the country down a road to an endless war that neither lawyer might have envisioned or planned. Paved with their good intentions, the road was no longer to hell but instead horrendous in a novel way. Legalizing the manner of the conflict, Goldsmith and Ratner acted to remove the initial bug of inhumanity from what started out brutally. Together, they wrote the code of a war that became endless, legal, and humane.



The Boeing 767s that Al-Qaeda terrorists crashed into the twin towers of the World Trade Center in New York, with a third plane slamming into the Pentagon in Washington, D.C., were of course the catalyst. From near the start, it was clear that international law—at least the half of it dealing with regulating fighting—was going to be at the center of debate, more so than in any American war before.

It was no wonder that the United States quickly responded by deciding to activate the armed supremacy around the globe it had enjoyed since World War II. The scenes from lower Manhattan, where nearly three thousand died, were nightmarish. Within ten days, Bush promised justice in response to an “act of war” by terrorists. The English war poet Wilfred Owen had once brought home the hellscape of the trenches in Flanders and the rictus of suffering on the faces of soldiers attacked with gas. Americans watched the live TV coverage of the smoky detritus of the World Trade Center and the ashen faces of its survivors with similar revulsion. Unlike for Owen’s readers, however, the horror was the catalyst for patriotic ardor.

Like the collapse of the towers and the attack on the Pentagon, the years of argument that followed are burned into the memory of civil libertarians, human rights activists, government lawyers, and scholarly experts. People have dug into positions taken then—which still tend to divide neatly between assurance that all the law was settled before Bush so flagrantly trashed it and certainty that all the questions were open in a novel situation without precedent in the annals of civilization. But in retrospect, it’s clear that far more important decisions were being made across partisan lines, casting the die for the future.

Before the embers of lower Manhattan had cooled, Bush’s lawyers were poles apart from their predecessors during the Vietnam War on the question of how international law applied to the new conflict. That earlier crew had feared the public relations implications of the brutal war to come so little that it could insist that the country would follow the rules—and it got no pushback for doing so. By contrast, Bush’s lawyers were worried from the start about the costs of violating international law prohibiting brutality. As a result, their first move was to reinterpret that law so that it did not cover what they insisted was an utterly new scenario of global counterterror.

In a backhanded, revealing acknowledgment of the rising significance of international law, Bush’s lawyers tried to lift its requirements. Their opponents, insisting on humane war, could point to the fact that much more of the law was on their side than ever before. Yet both those who crafted Bush’s early legal positions and those who opposed them obscured what was genuinely novel about their situation. Humane war had become a cultural expectation and legal imperative for one side to push into full reality while the other sought an escape hatch at the last minute.

John Yoo, born in Seoul, South Korea, in 1967, was the key engineer of the escape hatch. On September 11, he was serving in the Department of Justice’s Office of Legal Counsel, which renders authoritative legal opinions for the executive branch. He was five years younger than Goldsmith, who arrived to head the office after Yoo left. Yoo’s parents, teenagers during the Korean War, became medical doctors before moving to the United States. They and their son landed in New Jersey when he was three months old. Yoo attended a Philadelphia prep school and from there went to Harvard College to study history. Harry Truman’s salvation of South Korea, with all the expanded presidential power it required, sat at the root of Yoo’s patriotism, alongside an immigrant family’s gratitude in a land of opportunity.

Goldsmith’s background was very different. Born in Memphis in 1962, raised by his beauty queen mother, he had an unusual family history. His paternal grandfather came from a department store dynasty in Memphis founded in the late nineteenth century by Jewish immigrants to the city; he served in the military in the 1930s and during World War II, and he passed on a lot of money to his son, who gambled it away. Though born his namesake, Jack Landman Goldsmith III was raised mainly by—and through his teenage years took the name of—his adoptive stepfather, Charles O’Brien, who married Goldsmith’s mother when he was twelve. O’Brien was long the right-hand man of Jimmy Hoffa, the Teamsters president who disappeared mysteriously.

After military school in Florida, college at Washington and Lee in Virginia, and legal training in New Haven, Goldsmith taught at Charlottesville and Chicago before working for the Department of Defense while Yoo had the bigger job at the Department of Justice. They both had studied law at Yale, learning international law from Yoo’s fellow Korean American Harold Hongju Koh. Their teacher, with whom Yoo co-authored an article early in his career, held international law posts in Democratic administrations, and he was to play an enormous role in the coming of humane war when Barack Obama ascended to power. His apprentices, however, each contributed in their own distinctive ways to that outcome, and they preceded the master in their hour on the stage.

Goldsmith and Yoo made their names by bolting from their teacher’s stables and becoming international law skeptics within the expanding conservative legal movement after the Cold War. Their skepticism, alongside their intellectual gifts, made them eligible for appointments in the Bush administration. Good friends before events drove them apart, their divergence in the middle of the Bush administration only makes sense against their common background.

In the beginning, Goldsmith and Yoo took a consciously opportunistic view of international law: as they wrote in a 1999 co-authored piece, pouring caustic sarcasm on liberal fans and leftist skeptics of internationalism, the right approach to international law was to pick and choose. If international law served the United States, like the rulings of the World Trade Organization, it was a good thing; if not, not. When he and Yoo were attacked as “new sovereigntists” by critics even before September 11, Goldsmith shot back that “the idea that a nation can decide which international laws to embrace is not new and should not be controversial.”

From the beginning, however, there were also shades of difference. Goldsmith had volunteered in his splashy early scholarship to argue for America’s exemption from a burgeoning international human rights law. Yoo fastened on the domestic relationship among branches of government, offering a vision of the constitutional allocation of powers of war and peace that was strongly tilted to presidential power.

This meant that Yoo enthusiastically backed those in the Bush administration who not merely disdained international law but also magnified the president’s authority in war-making. Koh and his other liberal Yale Law teachers had held the “standard” position after Vietnam that the power to authorize war lay with Congress. But Yoo pursued a different view, in part, as a profile noted in 2009, because he “saw Vietnam through the lens of Korea, imagining how life would have been for his parents under the savage dictatorship of Kim Il Sung.”

It was hardly surprising, therefore, that one of Yoo’s first acts in the emergency of September 11 was to explain that the president enjoyed essentially unconstrained authority to respond, as the founders had supposedly designed things and as history had confirmed. Pulling an all-nighter in Washington on the evening of September 11, Yoo affirmed that a state of war could exist between a state and its nonstate enemies, and that the president enjoyed essentially limitless power to retaliate. When it came to whether international law could get in the way, Yoo made sure to observe that presidents could override it even if it did. Yoo’s theory of the presidency sounded in perfect harmony with a neoconservatism in power that embraced America’s role in the world as conqueror and savior.



As the war on terror began, there were already difficulties under international law with Bush’s first major decision—to invade Afghanistan in direct response to the September 11 attacks. Al-Qaeda, led by the bearded mastermind Osama bin Laden, was responsible for the outrages on the World Trade Center and the Pentagon. It was not at all obvious under international law that the United States could invoke “self-defense” under the United Nations Charter and resort to force against nonstate actors. And in intervening, America weakened the rules restraining attack on states involved with those actors.

When signed in 1945, the charter contemplated the use of force in self-defense only when a state had suffered an armed attack from another state. The day after September 11, the United Nations Security Council immediately met to decry breaches of the peace. It hinted at the novel possibility of authorized force against terrorists under its resolutions and made clear that America’s own rights to defend itself under international law had been triggered. But the Security Council did not actually approve force. Nor did it say against whom the United States had a right to self-defense. The legal question left open was how close a terrorist enemy had to be to any state that hosted it to allow that state’s invasion without consent. Still, no one complained when the United States intervened in Afghanistan anyway.

Before September 11, international lawyers had settled on the standard for when one could engage in legal self-defense against a state in response to an attack by a nonstate actor operating from its territory: the state had to exert “effective control” over the nonstate actor. As the world rapidly learned, however, the relationship between Al-Qaeda and the Taliban—the ruling authority in Afghanistan—was if anything the reverse. Al-Qaeda had killed the Taliban’s principal enemy, Ahmad Shah Massoud, on its behalf and provided the regime fighters and weapons, rather than the other way around. It was obvious that the United States would need to bend the rules as generally understood. Of course, there had been exceptions in the past, mainly when Israel operated in neighboring countries to interdict terrorism. As with targeted killing later, the events of 2001 made the exceptional normal. Even so, after Congress rapidly authorized force against Al-Qaeda and the Taliban under its war powers, the United States offered almost no argument about the propriety under international law of attacking the latter to get to the former.

To object to U.S. intervention in fall 2001 would have been spitting in the wind. Almost everyone felt enough goodwill toward the victim of terror in the country’s moment of bereavement and mourning to allow the first domino to fall toward permanent war. The world looked on tolerantly as the United States and the United Kingdom formally commenced Operation Enduring Freedom less than a month after September 11.

The campaign for Afghanistan started with air strikes on October 7. Marines were introduced less than two weeks later, with troop commitments rising to a peak of 100,000 in the waves of escalation and withdrawal that ebbed and flowed over the two decades that followed. There was no explanation of the campaign from the Bush administration’s lawyers and no criticism stirred. It was a remarkable contrast to a few years later when memos leaked, and pushback occurred—not around starting and continuing the war on terror but instead around making it humane.

Yoo was given the task in winter 2001 of considering whether international law applied to how the war would be waged. In doing so, he faced the problem of what lawyers call “classification.” To know what rules apply, first you have to know what kind of armed conflict is being fought, since the Geneva Conventions distinguish between international and “non-international” armed conflict.

All the detailed provisions regarding prisoners of war in the complex treaty of 1949 concern the first category of armed conflict and set a high bar of expectation for states to meet. The exception is the lonely standard of Common Article 3, which set a low bar for any “conflict not of an international character”—calling for fair trials for those detained and prohibiting torture and other outrages on personal dignity.

U.S. lawyers had defined the intervention in South Vietnam as an international fight, not a civil war, and therefore placed it fully under the sway of rules that it might have treated as optional. Yoo went to the opposite extreme. He interpreted Common Article 3 as giving to America’s enemies none of the benefits usually granted to prisoners of war. Geneva’s requirements for fair trials and humane treatment simply did not apply; in fact, no international law did, Yoo concluded, since he also denied the relevance of any unwritten international law to “unlawful combatants.”

With brazen legerdemain, Yoo applied the same exemption to Al-Qaeda and the Taliban but for opposite reasons. Al-Qaeda was not a state, so it didn’t fall under the regime for international war. But it also operated beyond borders, so the rules for “non-international” conflict didn’t cover terrorists either. As for the Taliban, they were merely the outlaw warlords of a “failed” state, on Yoo’s homespun theory, so their forces couldn’t claim the privileges of states under Geneva. Bush eventually decided to extend Taliban fighters Geneva protections as a matter of policy. But Yoo’s argument for why they didn’t apply as law was strongly reminiscent of colonial-era assumptions that some peoples were simply not civilized enough to be party to international legal arrangements. The war on terror was a war but did not need to be humane, as international law defined it.

Yoo’s allies in the administration—including Bush’s Texas friend Gonzales in the White House—faced bitter opposition to the classification memo when it came to Taliban detainees. The Department of State, more solicitous of international law, pushed back against a more relaxed attitude toward legal requirements. The Department of Defense raised the objection that mistreating enemies could lead to mistreatment of U.S. soldiers. Secretary of State Colin Powell, prince of the post-Vietnam officer corps, worried that disregard of international law of fighting could “undermine U.S. military culture which emphasizes maintaining the highest standards of conduct in combat.”

In the short term, such views lost, even if Bush decided to follow Powell and the uniformed Defense Department officials as a matter of policy. After all, as Powell and his associates observed, the fact that Taliban forces often fought as insurgents out of uniform provided an alternative rationale for denying them full prisoner-of-war protections. By the summer, Yoo had taken charge of a memo authorizing rough treatment of captives. This position depended on an interpretation of the Convention Against Torture, a treaty that the United States had solemnly ratified and implemented in its domestic law, including criminal penalties for those who violated it. Up to the point of bodily impairment or organ failure, Yoo wrote, the law did not prohibit such indignities, including such infamous “enhanced interrogation techniques” as waterboarding.

By the time anyone noticed that the United States was running roughshod over other rules prohibiting the use of force, it may have been too late to stop it. When second thoughts set in, the country was at war and there was little to do except rein in how it fought. But as activists within and outside the Bush administration girded to challenge inhumanity, a much bigger transition was occurring. In his findings, Yoo exempted both how America’s wars began and how they were fought from applicable rules. He received pushback only on the latter point. Indeed, there was a huge outcry around the early inhumanity of the war on terror, in part because Bush’s lawyers attempted to legally justify it. While there was little concern over the lawfulness of the invasion of Afghanistan, and not even much attempt by American international law experts to condemn the move into Iraq, Yoo played the starring role as he inadvertently unleashed an alternative debate.

Yoo’s legal work has been widely denounced as incompetent or at least shoddy, and in 2009 it came near to being deemed unprofessional by a government investigation. As controversial as Yoo became, no one has been willing to acknowledge the diversionary effects of his sometimes zany stretches, which swept their critics into one controversy that masked the absence of another. After Yoo crafted legal arguments authorizing torture, the ensuing controversy about them led the nation’s attention away from America’s pivot into the war on terror in general, not to mention the flagrant illegality of the Iraq War that soon began. Much greater suffering was visited on more people through illegal war than illegal war crimes—in part because so much is legal once war starts. Americans forgot their onetime commitment against the Nazis to condemn war as a gateway to other crimes, and the results were predictably grave. That the all-consuming debate started where it did was itself revelatory of a public no longer oriented, as in Vietnam, to the propriety of going to war.

In a defensive memoir published in 2006, Yoo disdained as “simply ridiculous” the notion “that all the lawyers” in government service had “engaged in a conspiracy to twist the law” in order “to authorize an illegal war.” But the truth was that he and his fellows faced no charges stating that they had signed off on starting any wars illegally in 2001 in Afghanistan or even in 2003 in Iraq. Rather, they were dogged by accusations that they had approved vile tactics in fighting. Yoo believed he was facing a novel and unprecedented situation and was castigated by his critics for doing novel and unprecedented things. The reverse was true: he resuscitated a type of brutal war that was beyond the pale of legality but already becoming obsolete. And the removal of those vile tactics from the equation made the propriety of the war on terror as such even more secondary in public debate, even more insulated from scrutiny. Yoo could mockingly ask, after popular discontent rose with the Iraq War and the Democrats won both houses of Congress in 2006 but did nothing to wind down Iraq or any other part of the war on terror, “Why are the pacifists so passive?”

Yoo became a pariah in his own profession. His critics called for his ouster as a professor at the University of California and for his punishment as a war criminal. But Yoo remained unrepentant. He was apoplectic after Hamdan overturned his memo deeming the Geneva Conventions inapplicable. The Supreme Court’s “effort to inject the Geneva Conventions into the war on terrorism—even though the treaties do not include international conflict with non-states that violate every rule of civilized warfare—smacks of judicial micromanagement,” he sniffed.

In the aftermath, however, Yoo could gloat that, through all the controversy, the Bush administration had strengthened a U.S. presidency confronting ongoing foreign threats that would require an energetic response—even if a Democrat was the next occupant of the White House. As history would prove, he may have been right to gloat.



It would be giving Yoo too much credit to suggest that he intended to guarantee the propriety of the war on terror precisely by allowing one aspect of its conduct to be so vile that its critics were baited to remove it—ultimately leaving humane war behind. Nevertheless, that was the result all the same.

One reason for this outcome, whatever Yoo’s intentions, is that his arguments gave some who supported America’s wars a highly idealistic mission—to return virtue to a foreign policy globalism that had gone awry. In the critical years, a genuine longing for humane American war became widespread, especially among early supporters of the war on terror, and the disastrous Iraq intervention in particular, looking for a moral sequel to their mistake. As for those who opposed America’s wars from the beginning, the dynamic and outcome of the fight posed the challenging question of whether opponents of the war were distracted into a misguided strategy. Michael Ratner offered an especially extraordinary—and perhaps tragic—example of this possibility.

Ratner’s Jewish parents had immigrated to the United States from Bialystok, Poland, in the 1920s and settled in Cleveland, where their son was born in 1943. Ratner was a generation older than his Bush administration antagonists, and his consciousness was formed as a twenty-five-year-old student at Columbia Law School on a campus rocked by student activism against the Vietnam War. “Like so many people around the world,” he later recalled, “I was politicized first in 1968.” After he graduated, Ratner joined the Center for Constitutional Rights in 1972, where he would work on and off until his death from cancer in 2016. Less kempt than his conservative and straightlaced adversaries, Ratner was not above donning a suit for court, accepting the rules of the lawyerly game as the price of (sometimes pyrrhic) victory.

Ratner’s brother became a wealthy financier, and his sister a Fox News commentator, but his identification with leftist causes remained unwavering throughout his life. He idolized Che Guevara, the Argentine hero of the 1959 Cuban revolution, and himself traveled to Cuba in the 1970s to work for the country. In the late 1990s, Ratner publicized a lawsuit filed in Havana against the United States for $181 billion in damages, to make up for forty years of “acts of aggression.” Interviewed on September 12, 2013, Ratner remarked in passing that it was the day after not the anniversary of the attack on the U.S. homeland but of the coup against Chile’s social democratic president Salvador Allende in 1973, with American connivance. Ratner became a follower of the famed radical lawyer William Kunstler, who would later marry Ratner’s first wife. Kunstler, the shaggy co-founder of the Center for Constitutional Rights, defended unpopular agitators, from the rioters at the Democratic Convention in Chicago in 1968, to draft card burners the same year, to Black Panthers and Weathermen later.

As his storied career unfolded, Ratner was a pioneer in human rights litigation in U.S. courts. He sued perpetrators of atrocious and unforgivable acts under the once-exciting statute allowing foreign victims to collect damages from their oppressors. Ironically, this same law sat at the center of Goldsmith’s early scholarship about international law running amok, and Goldsmith ultimately helped convince a conservative Supreme Court to clamp down on the venue Ratner had struggled to pry open. In his early years, Ratner teamed up with Koh—who had to overcome worries that Ratner was radioactive as a “radical leftist” to do so—in an early attempt out of Yale Law School to put students to work for the human rights movement. Most memorably, they lent their efforts to the cause of Haitian migrants, including ones interned at America’s Guantánamo Bay site in a controversial use of the camp before the war on terror dawned.

Unlike the mainstream human rights movement, Ratner prioritized peace, not humanity in war. One of Ratner’s greatest causes in his early career was the attempt to enforce the War Powers Resolution, a 1973 act that attempted after Vietnam to restore some congressional authority over foreign war. Among other things, the act mandates that the president may not continue “hostilities” abroad without legislative authorization after sixty days. Ratner joined the progressive Catholic priest and former congressman Robert Drinan—originally elected on an antiwar platform in 1970, he’d voted on the resolution when it passed—to sue to enforce the law in court after President Ronald Reagan sent “military advisers” to El Salvador in 1982. They lost the case, but they did not give up on the law controlling war. Ratner’s activism on this front continued through September 11, because of expectations that the end of the Cold War could allow a reset. He helped another group of congressmen, led by Oakland’s Ron Dellums, to sue George H. W. Bush in a test case to require legislative authorization for military intervention even before the first Gulf War formally began. Ratner lost again, but he persisted with such litigation under Bill Clinton’s presidency.

Understandably, Ratner and the Center for Constitutional Rights behaved in this period quite differently from Amnesty International or Human Rights Watch. Those two humanitarian groups had long ago resolved to monitor whether wars were fought legally but never to take sides on whether they had a legal basis, or needed to stop. And Ratner trained his sights almost as much on American violations of international law’s prohibition on force as on the damage he decried to the U.S. Constitution and statutes allocating war powers. In May 1991, he gathered with the dissident former attorney general Ramsey Clark and others to stage a rerun in New York City of Bertrand Russell’s mock trial during Vietnam. Once again, Ratner followed the priorities of Nuremberg after World War II in condemning America’s “aggression” as its worst war crime, rather than isolating violations of humane standards within the invasion.

Later, Ratner rightly complained that Bill Clinton had pushed far beyond the United Nations Security Council resolutions allowing inspections of Saddam Hussein’s weaponry, resolving ambiguous permission to police it into carte blanche authority for armed attacks. America’s “tendency to bypass the requirement for explicit Security Council authorization, in favor of more ambiguous sources of international authority, will probably escalate in coming years,” Ratner and his frequent ally and Center for Constitutional Rights colleague Jules Lobel predicted. The article was being readied for print when the United States bombed Iraq for four days in December 1998, illustrating a “painful reality of superpower unilateralism.” Yet for all Ratner’s concern to invoke international law that forbids starting wars, the reality was that the cause was dying in the Clinton years, even among progressives. “Where Have All the Liberals Gone?” Yoo mischievously asked in one of his youthful writings, reviewing the abandonment of what was becoming a concern as idiosyncratic on the left as on the right.

Ratner wholly rejected any romantic view of violence as an idealistic and moral tool. Breaking with many fellow progressives, he was particularly upset by the rise of “humanitarian intervention” in the 1990s, protesting America’s and NATO’s illegal bombings of Kosovo in 1999, which the United Nations had never approved. Exceptions to the rule against using force were generally used as pretexts, Ratner insisted, and even if they were not, they would be abused by less high-minded powers, once precedents were set for breaking the law in a just cause. It had been Adolf Hitler, Ratner and Lobel wrote, who most notoriously claimed to “intervene militarily in a sovereign state because of claimed human rights abuses.” Although “NATO is obviously not Hitler,” they added, “the example illustrates the mischief caused when countries assert the right to use force on such a basis.”

Through the late 1990s, Ratner’s essential concern remained war itself. The worst was when war-makers claimed uplifting reasons for embarking on it. The United States in Kosovo had disdained even the pretense of compliance with international rules governing the use of force. In the international policing of Iraq in the 1990s, “at least the U.S. at that point was making a claim that had some kind of implicit authority from the United Nations,” Ratner commented to Amy Goodman on a 1999 episode of the progressive television report Democracy Now. No more. “International law is a dead letter to a large extent with regard to intervention,” he reported glumly. “We’re living in Rome right now.” On another episode, Ratner was not above denouncing the Kosovo intervention as a “crime of aggression.”

Ratner was grim about the geopolitical implications. “What can you say except the United States is becoming a rogue superpower?” he asked his host. At the same time, in what some called the “virtual war” of Kosovo, in which NATO forces led by the United States Air Force bombed Serbia with total immunity from exposure to risk, Ratner chillingly anticipated the coming of a cleaner new form of conflict that would replace the dirty hands-on methods against which Ratner would soon campaign. “You can basically push buttons and bomb people.”



Ratner was jogging past the World Trade Center near his lower Manhattan apartment on September 11 when the first plane struck. His brother was in 7 World Trade Center that day, and survived, and Ratner explained that he was hardly untouched by the mood “of obviously wanting to stop this, to never have it happen again, and to punish the people who did it.” He wasn’t as sure, this time, that there was a choice other than war. But the tragedy of his children’s school friend losing her father also inspired the thought that, “unfortunately and sadly, people around the world have lost parents forever, whether that be in Israel or Palestine, or in Lebanon, or in Cambodia. And what it did really, in a way, thinking like that, actually deepened my resolve that we have to try and find alternatives to the use of military force.”

Congress passed an authorization within three days to pursue Al-Qaeda and any and all “nations, organizations, or persons” involved anywhere, so long as there was some relationship to the September 11 attacks. Most members of Congress reassured themselves that at least some limitation had been imposed. Representative Jesse Jackson, Jr., of Illinois, although voting in favor of the bill, remarked on “the similarity to the open-endedness of this resolution to the Tonkin Gulf Resolution,” which Lyndon Johnson had used “to provide dubious legal cover for a massive escalation of an unwinnable war.” A solitary no was cast by the Californian Barbara Lee, who warned that what Congress authorized would “spin out of control.”

Ratner rued the day Congress approved force against not so much a foe as a method—terrorism—and did so without any end date. Three days after Congress voted, offering authority for a war on terror that has not been revoked since, Ratner appeared on Democracy Now to worry about the “rhetoric” of “revenge,” of “pulverizing other countries” and “bombing them into submission”—and doing so without time limits. Congress had said “the president, under this resolution, can make war forever.”

As lower Manhattan smoldered, even Richard Falk, the antiwar lawyer of the Vietnam era, endorsed a limited war in Afghanistan in the pages of the progressive American magazine The Nation. Skeptical of a “war on terror” from the first, Ratner shot back hotly that there was another way. He suggested it would make more sense for Bush to seek formal approval of any responses in Afghanistan or elsewhere from the Security Council, rather than simply invoking self-defense. Still, in spite of his earlier activism to highlight the limitations that international law placed on the use of force, Ratner did not protest when the United States stretched the rules of self-defense by entering Afghanistan and taking the Taliban out.

Instead, Ratner turned single-mindedly to the rights of those swept up abroad, sometimes innocently, in the conflict. What was the point of his old activism against war itself? There was no hope, as Ratner saw it, in returning to thankless earlier attempts to enforce limits to war itself in court. “We just gave up,” he told one interviewer.

Not that Ratner’s initially lonely legal activism on behalf of a more humane and legal global war on terror was much more likely to succeed. He faced opposition within his own outfit for doing something so controversial as to defend the rights of America’s enemies, not to mention in the broader community of civil libertarians. When asked at the time by the lawyer David Cole, his disciple, if he thought his filing in Rasul had a chance, Ratner replied: “None whatsoever.” Yet he doggedly and heroically pursued that tactic in the years that followed. Despite the long odds against making the conduct of America’s wars after September 11 legal, Ratner enjoyed providential short-term success.

In part because of the bold extremity of Yoo’s denial of the relevance of law to war, Ratner shockingly won in the Supreme Court in Rasul, after successive losses in lower courts. Before and after his breakthrough, Ratner led the creation of a “Gitmo Bar” that filed hundreds of habeas petitions for those interned at Guantánamo, and he publicized the depredations of his clients tirelessly. But Ratner’s victories in cases like Rasul and Hamdan coincided with the increasingly popular move of fixing America’s post–September 11 posture without undoing it altogether.



The coming of the much more disputed Iraq War and the responses to it were the true crucible for endless if more humane war. Compared with the near unanimous Tonkin Gulf Resolution, and the complete support in Congress for the war on terror in 2001, the Iraqi intervention stoked more debate. In fall 2002, the Authorization for the Use of Military Force in Iraq garnered the votes of only about three-quarters of America’s legislators. The Bush administration offered a grab bag of explanations for the need to invade, including Saddam Hussein’s connection to international terrorism, the crimes of state against the Iraqi people epitomized by his “rape rooms and torture chambers,” and—at the top of the list—his development of weapons of mass destruction.

A few doubted whether enough evidence of WMD existed, but most American experts, right and left, gave Bush the benefit of the doubt. By the time the spectacular invasion began on March 20, 2003, as Operation Iraqi Freedom, American popular support was running high. In fact, it took two long years to cross even into lukewarm territory. Ratner may have been right to conclude that his antiwar activism, which had now failed for decades, consisted of cries in an American wilderness.

Though he now generally prioritized making the war on terror humane, Ratner certainly did cite rules prohibiting going to war as Iraq loomed in the summer of 2002. Writing in The New York Times to remind its editorialists that the “prohibition on aggression constitutes a fundamental norm of international law and can be violated by no nation,” he and his colleagues at the Center also circulated a primer against the coming invasion. Americans had taken to the streets, joining the world in what was, judging by the numbers of people participating, “the largest antiwar movement that has ever taken place.” On February 15, 2003, coordinated marches clogged the streets of most U.S. cities, although they were dwarfed by the tens of millions outside the country, especially in European capitals, who decried the coming storm. As the historian Andrew Bacevich mordantly remarked, however, “the response of the political classes to this phenomenon was essentially to ignore it.”

It wasn’t until after April 2004, when CBS News broadcast the sickening mementos of abuse and torture that U.S. troops had taken with handheld cameras at Abu Ghraib, that a genuine phase of national soul-searching occurred. As the Iraq War itself started to fail, dreadful images of prisoner abuse, along with stories of the Guantánamo facility, proved more horrifying and persuasive than abstract and contested claims about the rights and wrongs of America’s interventions. For many, denouncing mistreatment and torture was opposition by other means to an enterprise they had not spoken out against previously. But the timing of the critics’ attempt to stigmatize its cruelties, and by doing so to undermine a war now under way, meant that their approach helped lead to its continuation.

Abu Ghraib, Guantánamo, torture: these became the watchwords of a generation. Barton Gellman and Dana Priest of The Washington Post had reported on rumors of abusive U.S. practices as far back as December 2002. It was not yet credible that the United States could stoop to vile atrocity. Eighteen months later, it was due not so much to the contrast between word and image as to the fact that the Iraq “triumph” revealed itself to be another quagmire that the Abu Ghraib photos had the impact they did. Consciousness of American immorality and worries about the illegality of brutal war spiked. And leaks of memos confirming that Yoo and others had sidestepped the law cast gasoline onto the wildfire of moral insight. But it was a highly partial insight. What the New Yorker journalist Jane Mayer memorably called “the dark side” (following a saying of Vice President Dick Cheney’s) came to refer across momentous years of moral panic not to war itself but to its means and methods.

The most important liberal journalist offering what became the conventional narrative, Mayer lionized “good conservatives” such as Goldsmith and the conscientious Department of Defense official Alberto Mora, who agitated against torture from within the government. Overnight, a mainstream consensus crystallized around the ethics of humane fighting, rather than the immorality of the entire enterprise of the war on terror. The weeks and months of revulsion after the Abu Ghraib revelations remain the moment of the most bitter and emotional public concern about the war on terror as a whole. But as a result—unlike after My Lai—that war was cleansed of stigma.

The new consensus maintained the fiction that America’s descent into lawlessness was aberrant, to strengthen a selective agenda of humane war. “This country has in the past faced other mortal enemies, equally if not more threatening,” Mayer assured her audience, “without endangering its moral authority.” It was honest and right to decry Yoo’s cavalier attitudes toward the Geneva Conventions. It was false and strategic to imply that until this transgression Americans had always fought good fights—that humane war under the law had long been central to American ideals before a cabal of neoconservative radicals came along. Speaking on the television show Frontline, even Ratner agreed that the United States “should be the absolute leader for human rights,” having once “stood for something.” The efforts to restore America’s reputation, and to restore the taboo forbidding inhumanity in general and torture in particular, meant no taboo was constructed containing the war itself.

Once again, Yoo was stigmatized not for opinions declaring the war legal under international law but for opinions attempting to exempt the war’s conduct from that law. Far more flagrantly than the Afghanistan intervention two years earlier, the Iraq intervention had been illegal under applicable international law prohibiting force. In defense of it, Yoo relied on the Security Council’s prior authorizations to constrain Saddam—as far back as 1990—to justify full-on invasion. He took those authorizations as permission slips for a new war and indeed regime change. Unlike the memos permitting the country to conduct the fight without constraints, Yoo’s memos explaining the legal justification of the Iraq War never attracted much controversy in the United States.

Yoo’s claims were accepted by America’s coalition partners, though it is now known that the British foreign secretary had to overrule the intense resistance of his government’s lawyers. In the United States, the contrasting responses to the Bush administration’s lifting of international law on the conduct of the war on terror and its twisting of the international law allowing for the Iraq War as such was extremely striking. One stirred national passions; the other went largely unremarked. Compared with the country’s great debates around entry in World Wars I and II, none occurred after September 11. Judged by the numbers of people affected, and consequences for the world, it is hard to understand the glaring difference. Secretary General of the United Nations Kofi Annan openly insisted on the Iraq War’s illegality. The claim eventually gained traction in the United Kingdom, where there was even an attempt that reached the country’s highest court, after an official report on the catastrophe, to convict Prime Minister Tony Blair of initiating an aggressive war. As the longest war in U.S. history moved to its next stage, the most momentous debate, by contrast, was the debate that did not happen.



The priorities of the moment were a vast departure from much of modern history, morally speaking. In the past, concerted attempts had been made to organize disgust and place a stigma around the outbreak of war and then to use law to preempt it in the future. After September 11, that did not happen.

To be fair, another possibility to consider is that critics of the Iraq imbroglio or the war on terror as a whole understood very well that it was strategic to make hay of torture. No one said so openly of course. But the timing of the struggle in 2004–2006 for a more moral and legal kind of war was too perfect not to interpret it as an early form of opposition to the Iraq intervention or the entire enterprise by other means, especially among those still unready to say openly that one or both had been a dreadful mistake.

Some were ready. “We’re at war, endless war,” Susan Sontag wrote in her luminous response to Abu Ghraib, published in The New York Times Magazine just a month after the photos were publicized. “To acknowledge that Americans torture their prisoners,” she openly added, “would contradict everything this administration has invited the public to believe about the virtue of American intentions and America’s right, flowing from that virtue, to undertake unilateral action on the world stage.” Torture confirmed what such voices had long said, even providing vindication for skepticism toward American war as such. For many others, the connection between critiquing torture and rejecting war itself was unavowed and perhaps even unconscious. Either way, it did not work to curtail the country’s longest war.

The aftermath of Abu Ghraib was utterly unlike the aftermath of far worse revelations about the Boer War, when critics of the war advertised their opposition to the whole intervention while complaining of its inhumanity along the way. It was poles apart, in U.S. history, from the Vietnam era, when the revelation of My Lai added fuel to the fire of a massive ongoing attempt to end the war. If anyone in 2004–2005 turned to the laws prohibiting brutality in war as a strategy to oppose this war, their gambit failed. It would be implausible to say they are blameworthy for their attempt. But the unintended consequences of the legacy they left for making endless war legitimate, rather than ending war, are real.

One reason was that many in the U.S. military itself joined the chorus of horror. In November 2006, Patrick Finnegan, an army brigadier general serving as West Point dean, flew to Hollywood, where—with his medals gleaming and ribbons bright in the Southern Californian sun—he met with television producers after being mistaken for a cast member. His request: stop glamorizing torture. “Torture may cause Jack Bauer some angst,” he commented of the hero of the popular show 24 who engaged in harsh interrogation routinely as “the patriotic thing to do.” But for Finnegan, angst didn’t cut it. Finnegan was a lawyer. He always found time in the midst of his duties to teach the laws of war, trying “to get his students to sort out not just what is legal but what is right.” Aside from being offensive to military honor, Finnegan told the showrunners, war crimes were counterproductive. These new truths were hard to teach when popular culture purveyed old falsehoods. In the past, civilians had sought control over the military in order to curb wartime excesses. Now, with Finnegan’s high mission to Hollywood, it seemed the reverse was occurring—perhaps for the first time.

By the time Yoo’s central memo on torture was leaked in June 2004, it was increasingly clear that the invasion in Iraq had been conducted under false pretenses. The occupation was already deteriorating. But there was no antiwar movement of great significance, and Abu Ghraib’s lurid exposure did not bring one about. In November 2004, Bush won a second term, in spite of his Democratic opponent John Kerry’s emerging criticism of the Iraq disaster. In any event, the United States had agreed from the first that the Geneva Conventions applied to everything that occurred in Iraq (unlike the broader war on terror), because there was no doubt that with the move to overthrow Saddam Hussein, an international war between states was occurring. A debate around the detention and treatment of enemies in the war on terror was honorable in the extreme and understandable on its own terms. It backfired as a stratagem of containing the war, even in the short run or in Iraq alone, where further military escalations later occurred in hopes of salvaging the situation.



Conservative lawyers inside government also moved, in a crisis of graphic inhumanity, to restore the rule of law. They, too, helped produce a more humane but endless war on the other side of the Rubicon they crossed.

Jack Goldsmith had qualified to serve in the Bush administration not merely through consummate skill as a lawyer but also by coming out for using military commissions to try terrorists even before Bush did in November 2001. When Yoo’s nominal boss Jay Bybee was elevated to a federal judgeship in early 2003 (before word of his signature on Yoo’s various memos leaked), Goldsmith became his successor at the Office of Legal Counsel.

Yoo had left in May 2003. Shortly after his arrival that October, Goldsmith decided that he would have to reset the legal framework of the war on terror, which he quickly concluded Yoo had gotten embarrassingly wrong. Goldsmith ultimately tore up Yoo’s torture memo. He instructed the government not to rely on Yoo’s other work, at the price of angry confrontations with White House Counsel Alberto Gonzales and especially Vice President Dick Cheney’s enforcer David Addington, a maximalist in both his beliefs about the extremes that beating terrorism required and his willingness to scream at those who dared to take different views.

“The blood of the hundred thousand people who die in the next attack will be on your hands,” Addington warned Goldsmith, who insisted that law applies to how war is fought even so. Most dramatically, when Attorney General John Ashcroft was ill, Goldsmith rushed to his hospital bed, with the like-minded Ashcroft deputy James Comey, to keep Gonzales from reauthorizing limitless surveillance of U.S. citizens. No wonder Goldsmith resigned so quickly in June 2004, having prepared to do so twice before he ultimately followed through. But in an eight-month window, and through his actions, the conduct of the war on terror was placed within a legal framework.

Not that Goldsmith was any kind of humanitarian. At his job interview, Addington praised Goldsmith’s scholarly work pushing back against the international human rights movement, assuming that meant they shared a no-holds-barred approach to American might. And he fully accepted the concept of a “war on terror.” Before entering government, Goldsmith had found it reasonable to conclude that the Geneva Conventions applied to the fight with Al-Qaeda and the Taliban prior to Yoo’s finding that they were irrelevant. But once in power, Goldsmith told his superiors he had no problem with Yoo’s work in that regard. On duty as Iraq detainees mounted, he insisted that the full spectrum of Geneva Conventions covered them, but agreed that Common Article 3 did not apply at Guantánamo to protect terrorists captured elsewhere.

Goldsmith later wrote that his concern about Yoo’s torture memo dated from his earliest days on the job. He acted early to rescind Yoo’s separate March 2003 legal advice to the military justifying harsh techniques. But Goldsmith only formally withdrew the permission slip for the government in general and the Central Intelligence Agency in particular to go to extremes—a momentous act given traditional norms—once Yoo’s handiwork had been leaked and become the topic of almost as much national consternation as the Abu Ghraib photos themselves. Goldsmith explained that the withdrawal of prior legal advice was so unusual that it required delay; given the timing, Yoo shot back that Goldsmith had caved to pressure and panicked in a crisis.

Where Goldsmith bolted most of all—leading to the high drama at Ashcroft’s hospital bed—was not on rules of detention or treatment but Yoo’s attempt to make the government’s surveillance authority over U.S. citizens limitless and unreviewable. Having agreed at the start of his OLC tenure to work less slavishly for Gonzales than Yoo, Goldsmith was part of a cohort of rule-of-law conservatives, like Ashcroft and Comey at the Justice Department, who believed that the U.S. government at home and abroad lost strength when it overreached. Power required constraint.

In his short months of strife, Goldsmith was giving his honest view of the law. But in the meetings at which Addington accused him of disloyalty, it was the fact that limits mattered for power’s own sake that counted most. “Why don’t we just go to Congress and get it to sign off on the whole detention program?” he asked in one meeting, so that it would enjoy maximum democratic authorization instead of facing public crisis or Supreme Court rebuke. To no avail.

Goldsmith made his choices in what he understood to be a new historical situation. Moral expectations for war had been changing rapidly. Paradoxically, war was becoming more humane but seemed—especially to the novel human rights movement at home and abroad—more and more outrageous over time, just as the remnants of disease or poverty might seem outrageous once health and wealth were norms rather than exceptions. And law that had been newly imposed or newly taken seriously had become relevant. “War itself was encumbered with legal restrictions as never before,” he reported. “Many people think the Bush administration has been indifferent to wartime legal constraints. But the opposite is true: the administration has been strangled by law.”

Goldsmith was hazy on how this had happened, especially when it came to the Geneva Conventions themselves, which were hardly new. The comparisons he routinely invoked for Bush’s dilemmas were good wars like the American Civil War and World War II—not Vietnam or other Cold War engagements. His points of comparison for George W. Bush were always Abraham Lincoln and Franklin Roosevelt, never Lyndon Johnson or Richard Nixon. But he certainly deferred to the brute fact of changing expectations out of recognition that the legitimacy of the presidency and of American war depended on keeping up with the times. Legitimate war required legality and therefore humanity.

Yet for all his sensitivity in this regard, Goldsmith missed another profound change: as the fighting became more and more legalized, going to war was less and less so. Even though he served in government in the direct aftermath of the illegal Iraq intervention, which was far more costly for all concerned than America’s lurid inhumanity, Goldsmith simply did not have to defend war itself. The law may have strangled the Bush administration’s early efforts. But no noose of law, none at all, was tightening around the necks of those Americans who chose belligerency—not least because critics of the administration had themselves opted to focus their ire not on its existence but instead on its tactics. Goldsmith volunteered to impose law on the fighting in the face of a new human rights movement and new expectations of humane war. But there was no old antiwar movement—none worth taking seriously, at least—that compelled Goldsmith to impose any constraint on endless or expanding war.

The results were an enduring framework of “law and the long war,” as one of Goldsmith’s like-minded friends called it. Initially blackballed by some Harvard Law School colleagues upon his arrival there in fall 2004 to teach—one called him “heartless” and others worried that he must have gone to the dark side himself—Goldsmith was soon feted by the mainstream for courageously acting to impose necessary limits on the war on terror. But Goldsmith’s flight into endless war from the cockpit of the Office of Legal Counsel looks very different now than either the sniping critics or the grateful chorus were able to perceive in the immediate aftermath. Debates about letting him off the hook cannot obscure the real question about what that hook is. Was it Goldsmith’s relation to the inhumanity that remained—or the humane war that future presidents, too, were to fight?

Of course, it was plausible to complain that the counterterrorist framework that Goldsmith and his successors constructed was nowhere near what civil libertarians and human rights activists demanded, even if it was better than before. To edit torture out was to clear a low bar. Goldsmith signed off on temporary transfer of Al-Qaeda terrorists captured in Iraq out of the country (and, critics worried, to “black sites”) for interrogation, albeit with the proviso that Geneva protections still applied. He did not stay around long enough to update the law of interrogation after deleting Yoo’s permission slips, but he did not forbid any specific techniques, warning only against more extreme forms of waterboarding than those previously authorized. The evolution of the policy after his departure moved the line so that interrogators were allowed some fearful practices, even as worse ones were forbidden. And his reworking of surveillance law, no doubt Goldsmith’s paramount contribution, still left the United States as the most omnipotent snooping power in world history—when it came to foreigners, there were no limitations, and even with the country’s own citizens, only minor ones.

But what even critics at the time missed, as divisive argument swirled around the how of the war on terror, was the cost of allowing the eclipse of constraints in law on whether, for what duration, and where it could unfold. There were long-term consequences to that eclipse. And the outcome of endless war, however improved its humanity and legality, was as much a tragedy for Goldsmith as for Ratner.

From the beginning, Goldsmith’s skepticism of international law reflected the concern that it lacked democratic authorization. But this hardly meant that he endorsed Yoo’s presidentialism, as if there were not another democratic branch of government, indeed one to which the Constitution appeared to give decisive power in war and peace. For a few years, Goldsmith expressed enthusiasm about the war on terror in principle, suggesting that it would bring something close enough to peace, in part through new surveillance technology. Eventually, however, he noted the irony that Yoo’s vision of a less and less restrained executive came from Cold War liberals, who had bequeathed their ideology of war abroad to neoconservatives. Earlier conservatives in U.S. history had generally favored congressional prerogatives and been as suspicious of foreign entanglements as of an outsized presidency. Goldsmith edged closer and closer to that tradition.

Goldsmith had restored some modicum of the rule of law and was ultimately lionized by many liberals for doing so. But when it came to the country’s move to a war footing without limitation, he had acted in service of a neoconservative crusade, however much he enraged its paladins by imposing law on its manner. Worse, under President Barack Obama, Goldsmith’s effort to regulate the manner of the war on terror was inherited by the very liberal internationalists he found so objectionable—and who embarked on even more wars, once they could claim, thanks to a process he started, that their fighting was legal and humane. Goldsmith came to believe that America’s democratic ecology could function to keep presidents within bounds. But by his own later acknowledgment, the accountability and constraint he found in—and helped impose on—the presidency after September 11 did not really place limits on continuing American belligerency.



No more than Goldsmith was Ratner especially concerned to make American war more humane, though he certainly found some of the U.S. practices he learned about sickening. Ratner burned with rage over the “horror” of Guantánamo, but what he cared most about was not diminishing suffering in potentially endless war but ensuring that civil liberties did not die, and that the legal system remained a forum for challenging power. When his son studied the Magna Carta in high school, Ratner was struck by its promise that no man is above limitations. It was “about the king obeying the law, or the president obeying the law.” Legitimation through law mattered more to Ratner, too, than the fact that some of the applicable law required wars to be more humane.

In the earliest days after September 11, Ratner agitated for placing the attack within a framework of crime rather than war. Seeing no hope for an antiwar stance, he concluded years later that his most agonizing failure was his failure to destroy the “war paradigm,” which he characterized as “the biggest loss we’ve had.” Within that paradigm, though coming from the far left, he occupied a position strikingly similar to Goldsmith’s, except that he insisted on constraint not to buttress power and on legalization not to secure legitimacy but instead because power without limits is evil.

By the end of his life, Ratner was returning to the idea of constraints on using force abroad, the very constraints he had once hoped to give some teeth. As intervention loomed in Libya in 2011, he inveighed against the policy debate taking place in Washington, D.C., which failed to mention that “such an action would be illegal”—even conceived as a humanitarian intervention. Two years later, when President Barack Obama decided against intervening in Syria without congressional support, Ratner called it “the first time I’ve actually seen resistance to going to war in this country since 9/11.” And he returned to the thankless task of seeking enforcement for the War Powers Resolution, shredded in the meantime.

There were signs all along that both Goldsmith and Ratner were anxious that the war on terror, even if fought legally, could have long-term effects in degrading American life. Ratner reported in 2005 that he was taken by the specter raised by the ancient Greek historian Thucydides of “Athens expanding its empire,” bringing “tyranny abroad and eventually tyranny at home.” What would follow, he wondered, for an America that had become “an incredibly imperialist nation right now, at war all over the world”? Allergic in the long run to a neoconservative mentality of messianic globalism, Goldsmith for his part harked back to phases of a conservative tradition that worried that foreign wars might spell the end of domestic freedom. Ratner was not the only one who witnessed the war party on his side of the political spectrum find uses for a now more humane war that he rejected. Having unbound indefinite global militarism by binding the U.S. presidency, Goldsmith, too, would be condemned to watch as the next two presidents hewed to the endless if legalized war he had helped bring about.

With fewer enemies captured, no one tortured, and the Guantánamo camp increasingly a shadow of its former self, the debates through which endless war was set on legal footing were increasingly things of the past. Neither Goldsmith nor Ratner touched subsequent thorny controversies regarding who was eligible for death from drones in the sky or special forces paying a visit, or how much collateral damage for those nearby was tolerable. But the legacy both men left for the future was immense.

The war, now debugged and legalized, would evolve in an increasingly humane form. If there had been a chance to put limits on the war itself, after Goldsmith’s years in power and Ratner’s years of filing petitions, it had been missed. And so it goes on, with no end in sight.





 

CHAPTER EIGHT


The Arc of the Moral Universe

On May 23, 2013, the peace activist Medea Benjamin attended a speech by President Barack Obama at Fort McNair in Washington, D.C., where he defended his administration’s use of armed drones in counterterrorism. In 2002, Benjamin had cofounded the advocacy group Code Pink: Women for Peace; at Fort McNair she posed as a journalist to gain admission. Thrown out after verbally attacking the president, she was dismissed in The Washington Post that day as a “heckler.” Obama himself had been more reflective at the event, engaging with her criticisms, which led to even deeper self-criticism of his own. It was the moment of greatest moral clarity about war during a presidency that did more than any other to bring its endless and humane American form fully into being.

Nearing sixty at the time, her business-casual outfit belying her radical views, Benjamin had long supported left-wing causes. Born in 1952 to a middle-class Jewish family on Long Island, she changed her first name from Susan to Medea in college after reading Euripides. She liked how the name sounded, and she had heard a feminist interpretation of the Greek tragedy suggesting that Medea had never killed her children and was only blamed for it by patriarchal traditions. After college, Benjamin trained as a progressive economist and worked for the United Nations and mainstream internationalist groups. In 1979, she threw all that away and moved to Cuba, where she got married and worked for a Communist newspaper. She celebrated the regime in her journalism but was deported after four years for contesting restrictions on political dissent. On her return to the United States, Benjamin remarried and worked in radical causes, controlling a family grant-making foundation that funded her activism.

After Obama’s election, support for antiwar politics cratered. Benjamin promptly put her energies into finding new support for the cause of peace by attacking Obama’s drone empire. “Unless we shine a light on it,” she told one reporter of his drone mania, “we’re going to turn around and say, ‘Wait, how’d we get involved in all these wars without knowing about it?’” Benjamin was convinced that attacking the aerial means of Obama’s continuation of the war on terror was tantamount to an attack on American belligerency itself. The goal was “to push the arc of Obama’s second term in the direction of peace and justice.”

It was a reasonable hope. Obama had run as a kind of antiwar candidate in his fairy-tale 2008 campaign, and when it turned out that he was a hard-bitten pragmatist—in this and other areas—many of his supporters were surprised. Obama expanded the war on terror to an awesome extent, while making it sustainable for a domestic audience in a way his predecessor never did—in part because Obama understood the political uses of transforming American warfare in a humane direction.

Benjamin was right to have been suspicious. In just the first few months of 2009, after Obama took the oath of office, the initial metamorphosis of American war into humane form was achieved. As the most egregious infractions of the prior administration were disowned, Obama’s lawyers claimed authority to continue war indefinitely across space and time, devising formal legal frameworks for targeted killings. The move appropriated righteous anger around inhumanity and torture in the prior years for the sake of something unknown in the annals.

The rise of armed drone strikes under Obama’s watch was merely the symbol of the extension and expansion of endless war. Alongside his reliance on no-footprint drones as a new mode of cleaner and more humane killing, Obama simultaneously turned to the light-footprint U.S. Special Forces. In the beginning, the two options worked well together, with the evanescent footfalls of assets on the ground helping the drones overhead and their operators far away to do their work. But whatever its signature, Obama’s pattern far transcended any method or technology. Not only was the price for the world of Obama’s perfection of humane war high but also it ended in catastrophe at home.

“Lawyerliness suffused the Obama administration,” observed Charlie Savage, the gifted New York Times reporter who broke many explosive national security stories during the Obama years. There was a lawyerly institutional process, compared with the Bush era, with more consultation within the executive branch than before. And that was not all. “Lawyerliness shaped Obama’s governance as a matter of style and thought, not just process,” Savage added, gesturing toward how legality in war mattered beyond checking boxes.

But Savage’s own reporting—on a journalistic beat without earlier parallel, reflecting the rising profile of law in debate on U.S. foreign affairs—demonstrated that lawyerliness often served as an elaborate rationalization process. The president’s men and women, Savage concludes, “were trying to fight al-Qaeda while adhering to what they saw as the rule of law.” But what they saw as the rule of law meant little more than self-regulation, devising rules and enforcing them against themselves. It had about as much effect as a dieter’s attempt at self-control, authorizing extension and expansion of endless war without limitation. Such dynamics were, however, offset by a commitment to humane standards of fighting war. While those standards were by no means perfect in legal theory or military practice, they had rhetorical power for some Americans and significant effects on the fighting itself. Even if the expansion and endurance of American war under Obama’s watch had been legal, its humanization still helped sidestep moral and policy limits.

Obama continued a process begun in the later Bush years, but he more credibly advertised the country’s uprightness as steward of the least brutal form of war possible. And he transformed the war itself. Expansion and humanization went together, branding Obama’s wars with an ominous trademark. According to his lawyers themselves, American power recognized few if any limits on where its deployment could reach and how long it could last, as a series of permission slips for U.S. intervention stretching back decades continued to pile up. Whatever the validity of the permission slips, the war they authorized often came framed as legally virtuous in the manner of its fighting. The most remarkable thing, in short, was how the legerdemain with which going to war was treated worked in tandem with intense concern, both ethical and optical, for making war humane.

More fatefully still, his critics accepted this disparity in order to demand more humanity from Obama’s fight, especially more faithful compliance with the law of humane war—conceding the war footing itself until it was too late. His election devastated a peace impulse, in part because he had allowed the perception that he was its standard-bearer. And then the president’s audience accepted his invitation to think that its humanity made ongoing American war ethically salubrious or even uplifting. The sometimes real humanization of the war on terror helped entrench and legitimate its unaccountable extension in time and expansion in space.

Beyond its other shortcomings, the transformation of American war incurred a gargantuan risk that neither its defenders nor its opponents saw for the longest time. In November 2016, it blindsided them. “He has relentlessly questioned the efficacy of force,” claimed the journalist Jeffrey Goldberg toward the end of Obama’s two terms, “but he has also become the most successful terrorist-hunter in the history of the presidency, one who will hand to his successor a set of tools an accomplished assassin would envy.” This outcome was scary, no matter how tightly controlled, humanely practiced, and judiciously governed—and that was before the true identity of Obama’s successor became known only six months after Goldberg wrote.

The United States faced threats, and it was not as though Obama could have turned a blind eye to terrorism. He was a politician whose career depended on protecting the American people first and foremost. But not only did Obama design a far bigger and more encompassing form of war than necessary, and not only did he undermine America’s earlier if partial commitments to a legal order consecrating peace to do so. His policies also helped create the conditions for a shocking and terrible finale.

No dove, Donald Trump nevertheless capitalized on the perception that mainstream politicians were committed to endless wars. And he won. The arc of the moral universe ran through the humanization of interminable conflict. But it bent toward an ogre. More and more humane forms of fighting abroad had now brought disaster at home, too. Then Trump went on to repeat the pirouette from antiwar candidate to endless war president that Obama had performed.



After its convulsive explosion in 2002–2003 as the Iraq War loomed, a fledgling peace movement reappeared in Bush’s second term as Afghanistan remained tumultuous and the Iraqi occupation unraveled. But a more humane form of war had taken hold in the interval, which would make it increasingly difficult for a peace politics to gain traction. While the antiwar cause shaped the results of presidential elections in 2008 and 2016, it never recrystallized as a prominent movement.

The leading peace activists of the later Bush years were closely associated with the military itself, reflecting growing exhaustion and the war’s unpopularity among grieving families and wounded soldiers. The most famous protestor, Cindy Sheehan, set up a camp outside Bush’s Texas ranch in summer 2005, memorializing her son who had perished in Iraq the year before. On the model of earlier Vietnamese protest among soldiers, Iraq Veterans Against the War was formed around the same time and grew in membership.

In the Vietnam era, disaffected military families and returning veterans helped to expand peace activism. When vets returned from Iraq, there was no massive or even medium-sized cause for them to join. The fiasco of the Iraq occupation in Bush’s second term was so dire, however, that Obama definitely had an opening. He embraced it against his rival Hillary Clinton in the nominating contest and then against the Republican John McCain in the general election. It helped that both his rivals had backed Bush’s military adventurism.

In Dreams from My Father, the superlative memoir he published more than a decade before his presidential campaign, Obama beautifully described the entangled identity that made him a perfect global icon for a cosmopolitan age that seemed to be dawning. With his African father and Indonesian childhood, Obama could bring the United States closer to becoming the racially egalitarian power at home and abroad of which its best seers, like Martin Luther King, Jr., had dreamed. In what turned out to be his most fortunate speech, delivered in the fall of 2002 while he was still an obscure Illinois state senator, Obama condemned the looming war in Iraq as “dumb.” Even then, he made clear he was not against all wars, remembering the Civil War that destroyed slavery, and his maternal grandfather’s military service in World War II. (He enlisted in the U.S. Army the day after Pearl Harbor and fought in General George Patton’s European divisions.) And while Obama incarnated a postracial world order in person, he was not opposed to a global hierarchy with the United States benevolently at the top.

In the more conventional campaign book that followed in 2006, The Audacity of Hope, Obama lionized America’s commitment in 1945 to abjure the self-aggrandizement of empires past for a “willingness to exercise constraint in the exercise of its power.” Not least to make its ascendancy legitimate, the United States should go to war only when allowed by the rules the country had helped to write. In the campaign, Obama certainly took advantage of the opprobrium around torture and other American transgressions to make his case. But he also capitalized politically on his growing reputation as an opponent of reckless war, while leaving vague how he would rethink the U.S. counterterrorist policy and global role if elected.

It was forgivable, therefore, that so many Americans inferred that Obama might fight just wars when push came to shove but would pivot away from belligerency toward peace. “The Bush administration responded to the unconventional attacks of 9/11 with conventional thinking of the past, largely viewing problems as … principally amenable to military solutions,” as Obama put it in July 2007, still trailing Clinton by ten points. He allowed many to conclude that believable change would never entrench militaristic thinking. Later that summer, having already introduced an Iraq De-escalation Bill in the U.S. Senate in January, Obama emphasized plans to undo America’s Iraq mistake. While his remark that he would use force against terror when it posed a direct threat passed mostly unnoticed, he also made much of the need to “dry up” its sources, stressing foreign aid and public diplomacy. Years later, in his bestselling memoir in 2020, Obama reflected on what unfolded under his presidency and how it clashed with his intentions for young foreigners who turned to anti-Americanism and violence. “I wanted somehow to save them—send them to school, give them a trade, drain them of the hate that had been filling their heads. And yet the world they were a part of, and the machinery I commanded, more often had me killing them instead.”

After the fact, it became popular to deny with a knowing air that Obama had authorized the most fantastic projections of his audience. For all Obama’s public image as a man of peace, those ransacking his rhetoric from even before he won the nomination can find clues to his later stances. In his August 2007 speech, Obama envisioned a military “more stealthy, agile, and lethal.” The next year he openly promised “more troops, more helicopters, more satellites, more Predator drones in the Afghan border region,” even vowing to use them without the consent of Pakistan if necessary. All the same, he invited his audience to see what they wanted in him. The promise of American peace was crucial to Obama’s support. World-weary commentators who purport never to have been surprised by his militarism routinely downplay or miss this fact, reducing the drama of his presidency and trivializing the verdict on its finale.

Obama went on to best Clinton partly on the strength of his skepticism of the Iraq War. Clinton had endorsed the war consistently with her inveterate posture as a liberal hawk. During the campaign, she had attempted to alter the disastrous optics by pointing out that, as a U.S. senator, Obama had waited nearly two years to revive his then-unknown reservations about the Iraq War and had repeatedly voted to fund it. In the general election, Obama’s rhetoric of peace continued much as before, as supporters projected on his candidacy great expectations. He did not act to contain those expectations, because their benefits were so valuable. And of course, rhetorical flights are normal in running for office. Clinton remarked at the time that you campaign in poetry, but you govern in prose. But Obama’s lyrical peace candidacy was another matter. In the long run, the costs of disappointment racked up by the endless war he pursued all the same would prove to be enormous.

Obama’s stance from the start involved a double reaction to Vietnam, one part old and one part new, and these reactions conditioned everything that followed under his administration. The old part was a fear ingrained deep in the psyche of Democrats since Vietnam of moving too far toward peace, even when they have come to power in the aftermath of failed wars. Obama certainly called for diplomatic engagement and increased foreign aid. But he followed the pattern of Democrats since George McGovern’s catastrophic defeat in 1972 of avoiding at all costs any perception of weakness on national security. “Obama needed to cope with the legacies of two Georges,” Bush and McGovern, as the foreign policy analyst James Mann incisively put it. The two predecessors defined the Scylla and Charybdis of Obama’s thinking in the campaign, as well as in office. The new part was that Obama and his mostly young foreign policy staffers refused any obsession with a “Vietnam syndrome” that required balancing America’s global military presence against the risks of blowback and quagmire. “There are things to learn from previous engagements,” sagely observed Ben Rhodes, Obama’s thirty-something foreign policy advisor and speechwriter, “but the touchstone isn’t always going to be Vietnam.”

The combination of the image he cultivated with the views he held meant that Obama enjoyed unique latitude from day one. He benefited from expectations that he would establish a fundamentally new policy. As a result, he could pursue a global struggle against terrorists wherever they went, with less objection and even scrutiny. That Obama’s election itself dealt the antiwar movement its most grievous blow left him considerable flexibility to accommodate critics to his right. One reason for the evaporation of antiwar pressure was partisan: those who opposed Bush’s conflicts only because they were led by a Republican dropped their concerns. But the main cause was faith that Obama would change America’s ways. “This is our time,” Obama promised in Chicago’s Grant Park the night of his election, “to restore prosperity and promote the cause of peace.” Overnight, Medea Benjamin’s Code Pink hemorrhaged most of its support. “We find that though the core members of Code Pink are just as angry at Obama as we were at Bush,” she acknowledged in one interview, “a lot of the people who supported Code Pink became quiet when Obama got elected.”

But if one part of his progressive audience attributed to him a much greater commitment to revisiting the basic premises of the war on terror than any evidence justified, another embraced Obama as their leader for nearly opposite reasons. Beyond loyalty to candidate and party, they thought that it wasn’t U.S. military interventions themselves that were beyond the pale, but only the inhumane versions of them. As events would prove, Obama reliably pursued their agenda. Abetting a process Bush had started, Obama could save American war-making by cleansing it of the diversionary intervention into Iraq and the contamination of outrageous brutality that had marred that intervention from the start.



As January 20, 2009, approached, enthusiasm for a breathtaking pivot away from Bush’s war on terror grew. Within two days of his inauguration, Obama signed executive orders to ban torture and rescind all Bush-era legal directives governing the treatment of prisoners. Immediately, he earned plaudits for following through on his promises. “Bush’s ‘War on Terror’ Comes to a Sudden End,” ran the headline of a Washington Post story on his third day in office. (“Obama says he has no plans to diminish counterterrorism operations abroad,” the reporter clarified below the fold.) Few noticed Obama’s own first drone strike, which took place that same third day of his administration.

It dawned agonizingly slowly on an expectant world that there were going to be profound continuities in wartime policies. Obama immediately set out to deal with Guantánamo and exit Iraq. But the truth was that, in his flashy act of humanizing detention and ending the heavy-footprint wars that created the need for it, Obama was pushing to a large extent on an opening door. Bush himself had drawn the conclusion that Iraq needed to be wound down, though he did so too late and too slowly to stave off the growing popular rage that helped doom Clinton and then McCain in turn. After the “surge” in U.S. troop commitments to Iraq in 2007–2008, they were already in decline when Obama took office. The same reversal was even more advanced at Guantánamo. By the time Bush left office, the prisoner population there had fallen from around 750 to around 250.

And by the time Obama took office, Bush’s abusive interrogation policies had also been curbed. In 2005, the Republican-controlled Congress had limited the government’s interrogation authority, against Bush’s initial resistance. True, as late as 2007, Bush issued an executive order sticking to John Yoo’s original position that the Geneva Conventions did not apply to terrorists, at least for Central Intelligence Agency purposes. It was only in the last days of Bush’s second term that warnings issued five years before not to rely on Yoo’s original torture memos evolved into official prohibitions. In the wake of the to-and-fro, Obama could capitalize on the impression of official barbarity and create a new optics of humanity on arrival.

Jane Mayer, the New Yorker journalist who had done the most to craft the liberal narrative of just struggle against the prior president, exulted in the deletion of Yoo’s torture memos. “Obama consigned to history the worst excesses of the Bush administration’s ‘war on terror,’” she commented the first week of the new presidency. A “stunning political turnabout” had now occurred. It captured the sensibilities of many relieved by the restoration of a taboo after a bout of sacrilege. In retrospect, the euphoria appears more naïve and shortsighted, confirming as it did a selective injunction against only one kind of profane behavior, while opening a space for more of another.

In her glowing affirmation of the legal prohibition of inhumanity, Mayer did not mention, let alone protest, that the Obama administration failed to withdraw Bush-era permission slips around going to war in 2001 or 2003. In fact, the memos on the use of force that Yoo drafted after September 11 were as dubious, legally speaking, as the noxious ones concerning detention and treatment of terrorists that Bush officials discreetly and Obama showily shredded. But the memos authorizing war were treated very differently, remaining sources for future engagements. At the very start of his administration, Obama adopted a war framework that placed no limitations in space or time on the conduct of counterterrorism. This would matter much more than banning torture symbolically or fiddling with prisoner and trial rules.

As he navigated his first few months, Obama pivoted to governing and learned it would be difficult to shift all of Bush’s policies even if he wanted to do so. A pitter-patter of revelations brought a knowledgeable few up short, even as Obama found his honeymoon period interrupted by the spectacle of Dick Cheney indicting him publicly for going soft. A few months after he suspended the use of military commissions to try detainees, Obama moved to reanimate them, accepting the need for special institutions given the secrecy of the evidence often involved. And the complexities of shuttering Guantánamo—thorny ones that not even Obama could master in eight years—were also already clear by spring. The bigger event by far, however, was surreptitious and mostly unremarked.

In February, Elena Kagan, Harvard Law School dean and future Supreme Court justice, testified before Congress after Obama nominated her to be solicitor general. She hinted that the administration endorsed a “global battlefield” concept of the war on terror that would allow capture anywhere without constraint, subject only to the humane controls of the laws of war. Building on that testimony, a landmark March 2009 legal brief publicly gave clear and jaw-dropping notice of Obama’s version of the war paradigm, formalizing and globalizing it in a way that Bush had never done officially.

The work was organized by a Harvard law professor on leave named David Barron (a future federal judge), acting as head of the Office of Legal Counsel, after a two-hour meeting in which the president outlined his desired goal. The brief arrogated extraordinary authority to detain those already in Guantánamo indefinitely if necessary, offset by a promise to revisit policies for future captured terrorists—of which there would uncoincidentally be next to none. The brief applied no geographical limitations on where captured terrorists could come from. Though the memo cautiously restricted its arguments to detainees currently at Guantánamo, the framework was to prove most consequential for the targeted killing operations that had already begun. It was the initial rationale for what became a spree of humane killing on which the sun might never set in space or end in time.

Looking back on the spring of 2009, when Obama pivoted from being a kind of peace candidate by nondenial to becoming a permanent if humane war president, it is easy to understand why the most fateful developments were missed—even by those who were driving them. A few were taken aback—incensed about detention length and trial rules—without recognizing Obama’s pivot from capturing anyone to the tactics of raining death from the sky and sending the Special Forces to visit and kill. Ironically, the fact that harsh treatment of detainees—though it was practically moribund—was still theoretically possible caused distraction during a momentous interval. Single-minded concern with American abuse of captives, and the specter of Guantánamo, where it was feared that abuse would continue taking place, once again masked the deeper horror of an escalating shadow war.

In May 2009, Obama went to the National Archives to speak in the presence of the Constitution, symbolic of his devotion to law and America’s most sterling commitments. The day before, he met in the Oval Office with a group of civil libertarians and human rights advocates. “No one questions your values,” began Anthony Romero, the American Civil Liberties Union head who had referred snarkily in The New York Times to the revival of military commissions as of a piece with a “Bush-Obama doctrine.” “But when your substantive policies are not substantively different than your predecessor’s, then the comparisons are fair.”

Obama met him with a stony gaze, broken only by a surly glare. Didn’t his critics understand? Obama wondered. He was on their side, but he had to govern all citizens, including those Cheney was rabble-rousing from the no-holds-barred right. And Obama’s angling to reform America’s health-care system in a unique moment of opportunity might require compromises on other fronts; politics is no place for purity. At the time, Obama was accelerating Bush’s troop withdrawal from Iraq in anticipation of near total withdrawal by 2011. In Afghanistan, he raised troop levels for four years before drawing them down. There, Obama became embroiled in a revival of colonial-era counterinsurgency strategies that had been bruited regularly over the decades within Western militaries when failure loomed, and that now became associated with the rise and fall of General David Petraeus. With the right books by his bedside, Obama earnestly ruminated about whether it would have been possible for the United States to salvage its Vietnam mistake after 1968, not by killing even more fighting men but by winning the hearts and minds of local populations.

Neither approach was to work. But the deeper and enduring reality of Obama’s first phase in office was that by making other moves, he was engineering an unprecedented new form of global engagement that would blur the line between war and policing. What had once been brutal, albeit with beginnings and conclusions, was becoming humane—but never-ending.

There is no doubt that, in the moment, Obama conscientiously struggled most with the hardest of the hard-core Guantánamo detainees. His policies were, like his predecessor’s, consigning them to a permanent stay there—indeed, to this day. They could not be let go as innocent, nor punished after being tried by commission or in court (sometimes because of compromised evidence), nor transferred to other countries, no matter how sweet the deal. Obama hoped to see the Guantánamo remnant kept in detention under some legal framework and not at one man’s whim. He thought that empowering the president to detain anyone at will forever was an enormous danger for the future. And he demanded a new legal regime with approval from Congress or the courts or both.

At the National Archives, in a speech drafted by the cherubic Rhodes, Obama laid out his hopes for his war as defined by applicable law, emphasizing prior mistakes that he would now correct. In the immediate aftermath of September 11, he acknowledged, “too many of us—Democrats and Republicans, politicians, journalists, and citizens—fell silent.” International law was not mentioned in the speech. But he clearly meant that the basic values of humane fighting, not of making war itself, had been spurned. The message was that a return to American exceptionalism in the conduct of hostilities would put things right.



Most Americans were slow on the uptake as the recipe for endless war was mixed in spring 2009. The government embraced the eternity of a conflict sweetened by the insistence that it proceed humanely—if not exactly in conformity with the limits international law imposes on how war is fought, then in the spirit of those limits. Obama was awarded the Nobel Peace Prize in October and gave his dazzling acceptance speech in December. By that time, none could deny that Obama’s fate was one he had chosen as much as suffered. He would remain a wartime president, with the compensation of unprecedented care and control.

Since the shocking October morning of the news from Oslo, Obama himself had been self-conscious about the contradictions of his elevation into peace emissary. “Even as we strive to seek a world in which conflicts are resolved peacefully,” he explained in the White House Rose Garden after thanking his rambunctious new dog and unimpressed children for helping keep perspective on his global stardom, “we have to confront the world as we know it today.” No peace prize could absolve him, he observed, of the need to “confront a ruthless adversary that directly threatens the American people and our allies.” Embarrassed by the situation, Obama flew to Norway in December—after polite inquiries first whether attendance was required.

Obama was a throwback of sorts to the prize’s very first co-recipient, Henry Dunant, in 1901: an advocate of humanity in warfare with a highly uncertain relationship to the ideal of a peaceful world. But where the founder of the laws of war was a grizzled recluse when he won, Obama acknowledged that he was “at the beginning, and not the end, of my labors on the world stage,” with “slight” accomplishments to his name so far. Dunant represented philanthropic Christianity and the use of personal mobilization to push states to be humane, whereas Obama—though directly concerned with the implications of his professed Christianity for the ethics of war and peace—stood at the pinnacle of an armed superpower. Above all, Dunant had been pressured by the peace movement at the turn of the twentieth century into agreeing that the imperative of humane war should never function to postpone the goal of peace that the prize honored. After the turn of another century, Obama had already conceded an indefinite postponement in the name of keeping Americans safe.

Onstage, Obama engaged in his trademark reflection, “with an acute sense of the costs of armed conflict,” as he meditatively put it, “filled with difficult questions about the relationship between war and peace, and our effort to replace one with the other.” The premise of his Nobel lecture was that terrorism, which he privately demoted as a boring regulatory quandary, was so new and threatening that it required thinking “in new ways about the notions of just war and the imperatives of a just peace.” And for a president, at least of the United States, an antiwar stance in power was out of the question, no matter the illusions some had cultivated when Obama ran. All respect was due to his elected ancestor Martin Luther King’s rejection of war when he won his own Nobel in 1964 with the message that “violence never brings permanent peace,” and “solves no social problem: it merely creates new and more complicated ones.” But neither King nor Mohandas Gandhi before him had led a great nation.

It was a brilliant self-defense, not only of the ethics of Obama’s own role but also of American violence in a world where, he insisted, too many naïvely demand peace. “In many countries,” Obama remarked, “there is a deep ambivalence about military action today, no matter what the cause. And at times, this is joined by a reflexive suspicion of America, the world’s sole military superpower.” As the New York Times editorialists pointed out in lauding Obama’s rhetoric, “he directly challenged the widespread ambivalence and aversion” toward the Afghan war among Americans, too. Obama channeled his own Christian guru: not King with his commitment to brotherhood and peace but the American theologian Reinhold Niebuhr, who had converted from pacifism to Cold War apologetics in recognition of the depth of human sin. In doing so, Obama came close to affirming that endless war is a metaphysical necessity.

It would be hard to imagine an interpretation of Jesus Christ’s message more foreign to the one that had motivated the earliest peace activists in the United States and beyond. War continues forever not because of any legal authority or any specific threat; rather, God’s plan is for peace to be elusive. “We must begin by acknowledging the hard truth,” Obama observed. “We will not eradicate violent conflict in our lifetimes.” Evil was to be opposed with just war in a fallen and refractory world that ruled out durable peace. There were limits to the president’s humility and skepticism, however. Obama did not mention Niebuhr’s insistence that Americans themselves could sin, since all God’s children blended light with darkness.

In his eloquent rationale for the uses of U.S. military power for a new age, the saving grace, perhaps, was that Obama insisted on humane constraints. It was hardly inappropriate to recall America’s onetime contribution to a less war-torn globe, almost single-handedly “constructing an architecture to keep the peace” in 1945. And that contribution during and after the Cold War left the world a “legacy for which my own country is rightfully proud” given the overall betterment for humanity, though there may have been costs and mistakes along the way. But in the face of terror, what the American contribution required was not an end to war but precisely playing by the rules of humane warfare.

Obama’s aide Samantha Power, a former journalist admired for her fervent calls for American humanitarian intervention, had accompanied him as a “stowaway” on the trip. She had prepared for her boss an earnest memo with “a history of humanitarianism, an account of the relationship between human rights and conflict, and thoughts on violence from Hume, Kant, Martin Luther King, Jr., Niebuhr, and Henry Dunant.” And at her urgent suggestion, Obama’s speech carved out the possibility of American war to stop atrocity, without explaining how it fit with standards that prohibited such uses of force.

But a commitment to global justice and international law, Obama insisted, primarily required attention to the manner of U.S. military activities. “I am convinced that adhering to standards, international standards, strengthens those who do, and isolates and weakens those who don’t,” he concluded. “We must also think clearly about how we fight.” Invoking Dunant by name and the morality of Geneva Conventions, Obama was clear: “I believe the United States of America must remain a standard-bearer in the conduct of war.”



Obama turned to armed drones more times in his first year alone than Bush had in the entirety of his presidency. Almost from the start, Obama’s policy called for engaging in targeted killing with gusto, not only by drone but also with the Special Forces or standoff missiles sent from long distances. And as Obama re-created a war less bounded in space and let it bleed in time, his lawyers formalized the system. Introduced in secret and then normalized in public, targeted killings transformed the war on terror so that it stretched across a widening arc of the earth. Soon it was to be advertised as a humane enterprise, conducted with concern for the innocent in harm’s way.

By the end of Obama’s time in office, no-footprint drones had struck almost ten times more than under his predecessor’s watch, with many thousands dead. The air force now trained more drone operators than aircraft pilots, and the architecture of drone activity had been extended deep into the African continent, not merely across the Middle East and South Asia. The same trend line followed the deployment of the light-footprint Special Forces, which operated in or moved through 138 nations—or 70 percent of all countries in the world—in Obama’s last year in office. Actual fighting took place in at least thirteen, and targeted killing in some of those.

There had been many incentives to draw Obama toward such policy. First and foremost was the need to get the war off America’s front pages, and stop body bags from coming home, which had made Bush’s popularity crater. The month after the Nobel speech, on Christmas Day, the near destruction of Northwest Flight 253 en route from Amsterdam to Detroit by the Nigerian terrorist Umar Farouk Abdulmutallab, “the underwear bomber,” caused Obama enormous consternation. The near miss under his watch led the president to intensify in practice what he had defended in theory and his lawyers had blessed. An equally enormous incentive was the need to avoid the damaging attacks against revolting abuses that his predecessor had suffered for the treatment of captured prisoners at Abu Ghraib and Guantánamo, along with the CIA’s black sites. If no one was captured, no one could be mistreated. But beyond these factors, Obama embraced humanity in warfare not merely as what the law required but as a morally legitimate and legitimating enterprise.

The intense focus of advocacy groups and administration lawyers alike on the legal niceties of humane detention and treatment contributed significantly to a perverse outcome. The brutal treatment of captives had tainted the legitimacy of a heavy-footprint war under the prior administration. Now a concern to remove that taint led the United States to kill by preference in the new one—though the country took steps to make its regime of death more compassionate. While advertising its alleged care, the emerging form of Obama’s war negated the constraints on extending and expanding war itself that previous generations had prioritized. As the Obama administration continued, the abuses to the laws prohibiting force accumulated almost without counterexample.

Targeted killing had a history before Obama, but he owned it and reinvented the law of self-defense. The once-unpopular claim that it was legal had been concocted in the laboratory of Israel, stretching back to that country’s beginnings. There, targeted killing—including by armed drone as early as 1984—was openly called assassination. Americans avoided that term, and not just out of the desire for euphemism: in response to the unholy revelations after Vietnam about the malfeasance of the intelligence community, U.S. law had explicitly banned assassination by name. What was legally problematic about targeted killings under international rules governing the resort to force was neither the death that resulted nor the means, drone technology or Special Forces, that dealt it. Rather, it was whether war could be fought against terrorists in the first place, especially when starting such a war broke the rules requiring an imminent threat of armed attack, along with the consent of states where they were located.

True, there was a single U.S. legal authorization for targeted killing—the attack on Osama bin Laden that President Bill Clinton had signed in secret in 1999. But that attempt ended up never taking place, and Clinton almost immediately withdrew any clear permission to kill. Bush officials had condemned Israeli practices as late as summer 2001. “Israel needs to understand that targeted killings of Palestinians don’t end the violence but are only inflaming an already volatile situation and making it much harder to restore calm,” a State Department spokesman commented two weeks before Al-Qaeda hit the United States, following up on multiple reprimands over the years, including by Bush himself on Valentine’s Day the winter before. Americans had not deployed armed drones yet in any situation, in spite of CIA tinkering and war-gaming.

The basic moves to create a global battlefield were made in the days after September 11, as Bush unleashed the CIA to hunt terrorist masterminds anywhere, even as he planned one heavy-footprint war and then another in specific places for the Department of Defense to lead. Armed drones were first used by the CIA in the course of the Afghan intervention, shortly before the agency sent a Predator to hunt and kill the Al-Qaeda leader Qaed Salim Sinan al-Harethi in Yemen on November 3, 2002. But Bush waited almost eighteen months before undertaking another targeted killing by drone: the Taliban militant Nek Muhammad was killed in Pakistan’s tribal areas on June 18, 2004. By the end of his time in office, fifty deployments of armed drones outside Afghanistan and Iraq had killed around five hundred people, but Bush and his lawyers neither justified nor normalized the practice.

Some in the Obama administration—most notably the chief counterterrorism advisor and later CIA director John Brennan in a 2011 speech—defended the expansion of targeted killings by offering assurances that they were restricted to “badlands” rather than allowed everywhere. The point was to distinguish Obama’s expanded war from Bush’s, but the risk was that it worked only by rehabilitating a version of old colonialist arguments that John Yoo had invoked in 2001 to lift otherwise binding legal constraints when it came to “failed states.” Worse, the enlargement of the war on terror through targeted killings, and its extension in space or time, was not singled out for public scrutiny. Instead, there were debates around Obama’s killing of one American, and later whether too many civilians were caught up in the fracas.

Anwar al-Awlaki was a U.S. citizen with constitutional and other protections that other terrorists did not enjoy. After a drone executed the radical cleric in Yemen on September 30, 2011, and another killed his teenage son two weeks later, scrutiny peaked—not just on the left but on the libertarian right, thanks to the activism of Senator Rand Paul of Kentucky. Barron had written a memo authorizing the killing, which leaked shortly after al-Awlaki’s death (with a longer revision disclosed in 2014), and there was a stir. What didn’t occur was a debate around the circumvention of the international legal prohibition on the practice of targeted killing even when the targets were not American and even when no civilians died.

If “self-defense” against terrorists was legal at all before September 11, it was clear that the United Nations Charter at least required each act to respond to imminent or ongoing armed attack, as well as to meet standards of necessity and proportionality. In effect, however, Americans invoked and stretched international law for the sake of an end run around the domestic assassination ban, as one participant recalled: “Activities that before 9/11 we would have said were assassination—now we are simply exercising our sovereign right of self-defense.” Back in Berkeley (where he still teaches) and under a cloud, Yoo gamely insisted that, since the war on terror was a war, killing enemies anywhere could not possibly count as assassination or murder. Not only Bush but Obama, too, adopted that argument to little pushback.

But the appearance of continuation of Bush’s policies went even deeper, amusing those who had followed earlier disputes, except when they were appalled by the consequences. Debates always raged around what counted as an “imminent” attack, of course, but the world had reacted with horror when Bush’s National Security Strategy in 2002 had forthrightly claimed the need to engage in preemptive self-defense without any imminent threat. It was a claim that also figured in Yoo’s justification of the Iraq War, though the United States never cited it at the United Nations itself. In a parody of having their cake and eating it, too, Obama’s lawyers invoked the “elongated imminence” of threats they said justified force, which skeptics regarded as a deadly if laughable oxymoron. Not only was targeted killing allowed in self-defense, but also Obama asserted the legality of doing it preemptively, avoiding the word only to embrace the thing.

Then there was the extraordinary stretch of the law to cover new terrorist groups, which went along with the expansion of Obama’s war to new places. Domestic law posed little barrier to targeted killing itself, at least for non-Americans, because in its Authorization for the Use of Military Force, Congress had allowed armed force to be used against any “persons” connected to the September 11 attacks. But it became a burning question whether a morphing Al-Qaeda and new groups (including copycats that claimed its prestigious name) were close enough to those involved in September 11 to earn legalized death. The notion of “associated forces” of Al-Qaeda allowed wider strikes. It had obscure origins in the Bush era but came into its own in the Obama years, after his lawyers adopted it in the landmark March 2009 legal brief. It was applied to groups such as the Islamist al-Shabaab outfit in Somalia with few or no ties to Al-Qaeda and to individuals in virtue of their membership in this and other far-flung outfits.

But however well it worked to ensure the domestic legality of the war’s expansion, the entire scheme was unknown to modern international law. Even if the United States could defend itself against terrorists, there was still the need to show that new players in the war on terror posed a big enough threat of force (an imminent one, moreover). Saying they were part of Al-Qaeda allowed Obama’s lawyers to skip this step. “The United States takes the legal position that—in accordance with international law—we have the authority to take action against al-Qa’ida and its associated forces without doing a separate self-defense analysis each time,” Brennan remarked in his 2011 speech, flashing an astonishing license to kill. In the spirit of the March 2009 brief, what began as a rationale for detention off hot battlefields became a justification for killing. Many of the individuals and groups in question had never struck at the United States, and the threat they posed was debatable. They died anyway.

Perhaps the most remarkable violation of the rules meant to keep war from breaking out involved the Islamic State (ISIS), which exploded in prominence in 2014 amid the disorder of western Iraq and ultimately extended the territory it controlled deep into Syria. After its beheading of captives went viral on social media, Obama first downplayed ISIS as the “junior varsity” team, unworthy of fear or rage. Before long, he turned to pursue it intensively, in what evolved into a conventional war with a very hot battlefield. ISIS did not exist in 2001 when Congress authorized war. And Al-Qaeda and ISIS were foes by the time Obama moved against it. To satisfy themselves, Obama’s lawyers deemed ISIS to be Osama bin Laden’s “true inheritor” in order to avoid congressional sign-off on Operation Inherent Resolve, which started in 2014.

Even more troublingly, the United States began to bomb ISIS (as well as another Al-Qaeda offshoot called the Khorasan group) on Syrian territory that year. For crossing another border on the map in the name of self-defense, the administration required a rationale under international law—one it made up from scratch. In its required explanation to the Security Council, Samantha Power, now Obama’s charismatic and passionate ambassador to the United Nations, invoked a debatable argument. Self-defense, she explained, allows for attacking nonstate actors even when the state from which they operate is not connected to or responsible for its activities, so long as it is “unwilling or unable” to control them.

There was little to support America’s creative doctrine. Its defenders were not above citing radioactive precedents once thought to epitomize transgression, such as the U.S. incursion into Cambodia to reach Viet Cong “sanctuaries”—an incursion that nearly earned President Richard Nixon an impeachment article. The doctrine was later canonized in some ad hoc principles and given flimsy substantiation in an academic piece by a former government lawyer. But few lawyers outside the United States and its allies accepted the permissive argument. It did not appear to matter.

There were legal arguments for each of the steps Obama took, their credibility differing from case to case. Taken together, however, they blessed an expanding war with unpredictable consequences. Nor was the belligerent legerdemain confined to counterterrorism, in spite of Obama’s opening to Cuba after decades of tension and deal with Iran in hopes of keeping it from becoming a nuclear power. In 2011, the United States commenced a United Nations–authorized humanitarian intervention in Libya but transformed it into an illegal regime change, with deplorable consequences for that country. The Libya operation depended on an essentially unlimited rationale for presidential war that the attorneys provided. After coming out as Nobel Peace Prize warrior on principle, by the end of his time in office Obama had been true to his word.



If so little of this registered in the mainstream of U.S. public debate, it was because the Obama administration responded to the bad optics of continuity with Bush and the questionable legality of wars it perpetuated or started by playing up the humanity of the fighting.

In the eyes of its critics, the administration’s efforts to fight humanely were inadequate and quasi-legal at best. Still, it was clear that American policymakers—including in the military—cared about the humanity of their war. Their response affected how it was conceived and conducted, and also how it was legitimated.

The administration’s March 2009 brief on detention once again set the framework, declaring that (for detainees, as later for drone strikes) the war was a “non-international armed conflict” under the Geneva Conventions scheme. For detainees, this reaffirmed the Supreme Court’s decision in Hamdan v. Rumsfeld (2006) that at the very least the minimal standards of Common Article 3 of the treaty applied. The trouble was that Common Article 3 says nothing about targeting. The Geneva additional protocol of 1977 for non-international armed conflicts had never been controversial in U.S. politics (compared with its sister treaty on international armed conflict). But it had never been ratified either, creating a legal environment in which Americans could decide what parts of the law they liked. What rules would apply from the sky and in the Special Forces’ work off battlefields would be whatever rules the government decided to impose.

In the early years of targeted killing, calls for transparency by activists coexisted with growing evidence of civilian death that contradicted assurances by the United States that no collateral damage was occurring. To their credit, early skeptics, such as the United Nations expert Philip Alston, did not confine their demands for information to the problem of excessive civilian death. They insisted as well on clarity about how the practice could overcome the hurdles of international law governing the use of force. Even then, the lion’s share of the early critiques of targeted killing concerned how the humane standards of the laws of war applied. This focus anticipated the prime debate of the later Obama administration, which was whether too many innocent people were dying, not whether the interventions themselves were legal, where American force could go, and how long it could stay.

For the year starting in summer 2011, the drone program began to receive more intense scrutiny in the press. The Obama administration would lift secrecy partially and strategically over the period that followed. By doing so, it normalized targeted killing—not hard to do given the enthusiasm for the death of Osama bin Laden in Pakistan on May 2, 2011, in a dramatic commando raid. At the same time, it set out to demonstratively minimize collateral harm. What if the alternative to targeted killing was indiscriminate killing, and what if the alternative to the virtue of drones was the vice of much-less-humane wars like Iraq and Vietnam—or the whole history of warfare? It was a no-brainer.

Absurdly, early statements for public consumption claimed that no collateral damage was being inflicted, which outside reporting easily contradicted. “We’re exceptionally precise and surgical,” Brennan enthused in an appearance in June 2011, blessing a program that was not yet public. “We do not take such action that might put those innocent men, women, and children in danger. In fact, I can say [of] the types of operations that the U.S. has been involved in in the counterterrorism realm that nearly for the past year there hasn’t been a single collateral death because of the exceptional proficiency and precision of the capabilities we’ve been able to develop.”

That was far from the truth. Obama himself had been so upset by excesses in the new incursion he ordered into Yemen that he stopped the drone attacks there for a year before the al-Awlaki strike. Most embarrassing was word of the unsavory practice of “signature strikes.” These targeted males of fighting age in a given area without certainty that they were individually terrorists, let alone threatening ones. It was a presumption reminiscent of the Vietnam-era practice of declaring “free-strike” zones in which anyone remaining was presumptively an enemy, though no comparable fiesta of killing resulted. As the war wore on, administration estimates of civilian casualties were raised, even as outside monitors reached much higher totals.

Obama clearly believed that, properly humanized and regulated, the game was worth the candle. He made some attempts to pry the drone war from the CIA, and the Department of Defense’s Joint Special Operations Command took a bigger role. As he ran for reelection in 2012, aware that someone else could inherit his handiwork, Obama prompted a process to codify drone policy. He even told Jon Stewart on an episode of The Daily Show two weeks before winning that he wanted a “legal architecture” to make sure that “not only am I reined in but any president’s reined in.” And after winning, he gave his speech at the National Defense University at Fort McNair—the one Medea Benjamin so rudely interrupted in 2013—divulging that he had issued an Executive Order a year earlier clarifying the humane controls his administration placed on targeted killing.

This “Presidential Policy Guidance” was an essential document. Where the March 2009 legal brief signaled war without limits in time or space, the PPG (as it was known) belatedly promised that it was to be humanely conducted. Written in 2012, the document was only publicly released two years later, when it drew some criticism. It mixed its own brew of what the Harvard international lawyer Naz Modirzadeh cuttingly called “legal-ish” standards. The guidance document promised that outside areas of active hostilities, and “absent extraordinary circumstances,” no killing would occur unless capture was “infeasible” and there was a “near certainty” that no one other than the terrorists would suffer. And where Bush had given the CIA blanket authority to strike anywhere, Obama acted punctiliously. He met weekly to pore over “kill lists” that he personally vetted, and he formally committed to doing so in the guidance document.

The “near certainty” that an intervention would harm only terrorists imposed a standard higher than the law required, since in armed conflict the rules prohibit only disproportionate collateral damage and death. At the same time, it was less than what the human rights law of policing demanded: capturing and even inviting surrender of quarries, except when killing is the only choice. Leaving aside the worry that the medium standard the administration adopted wasn’t binding law—and as “policy” could be ditched when a new president came in—Modirzadeh issued a worrisome complaint. The optics of near perfect humanity, she suggested, were “being used to give an international law-like gloss” to “an approach that most allies see as violating” other parts of international law, most of all the rules controlling force. “The authors knew that they were writing a policy for something they anticipated would be criticized for being unlawful,” she added, “so they threw in a lot of nice concepts.” The stylishness of a crime did not make it less of one, however, any more than it would make sense to praise a robber who straightened the picture on the wall after robbing the safe.

The lawyer Martin Lederman, a former Obama official who had co-authored Barron’s memos, took umbrage. How could anyone, he wondered, have the effrontery to complain about the attempt to humanize the war? Brutal war was worse than humane war—right? Lederman did not confront whether humanization could work as a spoonful of sugar intended to help the medicine of endless war go down. To explain the involvement of less-partisan lawyers, Modirzadeh offered a credible reason for the dubious compromise: the point of making war humane was not so much to manage appearances as to massage the conscience. “The Obama administration lawyers needed to justify doing something that probably wasn’t allowed under binding international law (not a new problem, but a troubling one for these particular lawyers),” she commented. While in fact committing to a globalized counterterror war that “reeked” of the stench of the prior administration’s lawlessness, they “said they would only actually unleash the US’s mighty lethal force under a very complex and opaque set of legal-sounding requirements.” By undoing limits on continuing or expanding war while imposing them on fighting, they were the good guys.

Both sides in the exchange were right. What drove the elaboration of humane war under the Obama administration was a desire to be good and a desire to mask evil. But one of the insidious functions of the humanization of endless war was to prompt activists to demand even more humane war than the good guys were willing to offer. Some critics, especially non-Americans starting with Alston, brought international human rights standards to bear on the war, which could be seen as an ambitious or bold move. Obama offered something partway down a continuum between war and policing. Why not go all the way, these critics reasoned? If war was going to occur off battlefields and without time limit, so the impulse went, it really ought to resemble the permanent institution of policing with its far more stringent rules on killing, only now on a global scale.

The risk in this argument was considerable. In order to implore maximum humanization, it conceded that illegal war would be increasingly endless and everywhere. Still, it was remarkable that Obama’s lawyers went as far as they did. By giving greater protection under their homemade set of rules than the law of war required (especially to any civilian nearby the target), they channeled the spirit of human rights law as cosmetic prettification. Noble in conception, the treatment of endless war as a permanent regime with rights accruing to civilians—and perhaps to combatants, too, in some distant millennium if their capture was ever deemed feasible—provided cover and legitimation. As Modirzadeh suggested, it also salved the conscience. For some insiders, the extension and expansion of intervention could receive ethical clearance through making it more humane. For outsiders, the question remained: Did the humanization of so nightmarish a practice as endless global war make it better or worse?

When the campaign against ISIS began in 2013, the administration clarified that the Presidential Policy Guidance didn’t apply, and the less-stringent rules for civilian protection applicable to “areas of active hostilities” governed instead. Rather than requiring confidence that no civilians would die, U.S. forces worked in this phase of the war—as they had long done in Afghanistan and Iraq—within the military’s evolving understanding of how much collateral harm was too much. In the new tradition of “operational law,” military lawyers closely advised commanders and policymakers on targeting. And now the Pentagon applied innovative methodologies of estimating civilian death before strikes, and institutionalized a “non-combatant casualty cut-off value” that allowed only a certain number of people in harm’s way to be predicted to die before strikes required higher authority. It was an attempt to manage optics and prevent blowback, as well as to steer clear of the illegally disproportionate collateral harm that international law forbids. Understandably, debate raged about whether such institutionalized metrics for controlled death were humane enough, or humane at all.

With rare exceptions—such as a lonely Michael Ratner of the Center for Constitutional Rights—activists in movements and nongovernmental organizations omitted the expanding war itself from their concerns. But Ratner himself heatedly condemned the drone war as illegal per se. “I do not expect miracles from one man on top of a huge national security establishment that is hard to buck,” Ratner conceded. Unfortunately, Obama’s presidency had proved far worse. “Disaster,” in fact. “It’s a continuation of the Bush policies, and in some cases, the deepening of those policies.”

Mainstream advocates failed to join Ratner. There was little effort to use denunciations of inhumanity to advance an antiwar politics. It wasn’t just Human Rights Watch, which continued to monitor Obama’s wars for affronts to humanity without condemning the wars themselves. New groups teemed. In 2003, a young activist from Lakeport, California, Maria Ruzicka, founded the Center for Innocent Civilians in Conflict. She was tragically killed before her thirtieth birthday in a suicide car bombing near the Baghdad airport in 2005. The group continued her work as the war on terror became cleaner in conception and execution, insisting the results were still too dirty.

But as a Democrat, Obama more easily escaped opprobrium or even scrutiny. Lawyers for the cause saw too many suffering victims needing immediate help, and no recourse for systemic change. Elite professionals in the leading nongovernmental organizations such as Human Rights Watch, along with law school human rights clinics, assigned themselves the narrower remit of monitoring abuses of captives and civilians. Their work was necessary and stalwart. A torrent of critical journalism and human rights reports dramatized the hell and terror of living under the drones and identified a syndrome of Pentagon undercounting of those who died in conventional and unconventional wars.

There was only one problem with the activist emphasis: many of the forces in government that were prone to downplay harm shared the activists’ goal of increasingly humane war. During the Obama years, with decades of self-humanization behind it, the military could boast that “Americans are proud that their armed forces fight with professionalism and humanity,” with air power leading the way—though there was always room to improve and “chase success.” Humanitarian and military lawyers bickered around how much wartime humanity was going to be enough. They tacitly agreed not to fight over the war. As the critics of the activist compromise had warned long ago, the campaign to seek more humane war did not challenge the enterprise. That compromise could even usher belligerency toward an outcome no one had anticipated: a new form of nonviolent control.



As his epic encounter with Medea Benjamin in 2013 proved, Obama himself hoped to stand for humanizing the war from the top. Benjamin urged him to defend or relinquish that standing. What made the moment exceptional was the spectacle of the activist for peace demanding even more humane conflict from a leader certain he was bringing it about. He, in turn, willingly pondered more forthrightly than most activists the evil of the very endless war his policies crystallized and entrenched. For he knew that inhumanity wasn’t its biggest drawback.

If Benjamin’s strategy to end America’s wars was to play up their inhumanity, it also gifted Obama pat responses. When she interrupted the president, she began by singling out the continuing horrors of Guantánamo, even as the United States strove to present the prison as a more and more humane site. “There are 102 people on a hunger strike,” she noted correctly. “You’re our commander-in-chief,” she interrupted again, “you can close Guantánamo Bay.” Only then, seconds before her removal, did Benjamin turn to drones, indicting signature strikes.

Benjamin intuited that drones without footprints were a sequel to the heavy-footprint wars of the Bush years. The technology was chosen for its difficulty to monitor but also its allegedly more humane precision. But she insisted that diplomacy was a better alternative to all forms of war: “I think it’s time to really reflect on the paths not chosen and those paths not chosen include policing instead of a military focus,” she remarked at one point. “And focusing on the muscle that has been so deteriorated in the last ten years and that’s diplomacy.”

Obama countered in his speech that Congress wouldn’t let him close Guantánamo. And when it came to the hard-core terrorists who would require interdiction, it was essential that a regime of humanity had been achieved. The death of Osama bin Laden thanks to the Special Forces had come with modest collateral damage to noncombatants (one of his wives died alongside his twenty-three-year-old son and two others). It achieved superior outcomes compared with a quickly evolving if still imperfect technique of bombs from the sky. Yet the raid had required “meticulous planning” and “some luck,” Obama observed, and that wasn’t always possible. Drones served when the Special Forces could not and vice versa.

Benjamin explained in an interview that she was moved to scream during the solemn National Defense University address when Obama claimed that his administration killed America’s enemies only when it could not capture them. “Despite our strong preference for the detention and prosecution of terrorists,” Obama explained, “sometimes this approach is foreclosed.” Benjamin knew that was false. The preference was weak to the point of nonexistence, and “sometimes” had come to mean “always”: capture was never deemed “feasible” in practice because of the risk of American casualties. But Obama was sure that either armed drones or the Special Forces, or both in tandem, easily qualified as more ethical than the warfare of the past.

“Conventional airpower or missiles are far less precise than drones, and are likely to cause more civilian casualties and more local outrage,” Obama argued. “And invasions of these territories lead us to be viewed as occupying armies, unleash a torrent of unintended consequences, are difficult to contain, result in large numbers of civilian casualties and ultimately empower those who thrive on violent conflict.” It wasn’t that he didn’t care about collateral damage and especially civilian losses, deaths that “will haunt us as long as we live,” Obama noted. But “doing nothing is not an option.” There were fine points to debate about how to regulate humane war, and what existing international law required, but it was obvious that humane war itself was the only intelligent option. If it verged on globalized policing, then so much the better. For Obama, reservations about any residual inhumanity in effect demanded not the end of America’s wars but that he push them further toward something he had long promised they were already becoming.

Yet there were signs at Fort McNair that Obama, reflective to his core, was dissatisfied with his own answers. After Benjamin’s unceremonious removal by military police and the Secret Service, he dwelled on his misgivings. Given to observing that terrorism caused fewer American deaths than car accidents or falls in the bathtub, he occasionally had to be badgered by advisors into choices commensurate with popular fear. He worried, too, that counterterrorist priorities “swamped” his other foreign policy aspirations. With his trademark calm and intellectualism, Obama openly wondered whether the strides toward humane war he himself demanded could come at a price.

“The voice of that woman is worth paying attention to,” Obama meditated off-script, surprising his audience. “Obviously I do not agree with much of what she said, and obviously she wasn’t listening to me in much of what I said. But these are tough issues, and the suggestion that we can gloss over them is wrong.” Obama affirmed clearly that his policies for targeting killings were legal, under domestic and international standards. Yet he intuited that endless war, however humane, could still be a mistake. The whole enterprise required a second look, in spite of its morality and success in his mind. “Neither I, nor any president, can promise the total defeat of terror,” he ruminated. “For all the focus on the use of force,” he added, “force alone cannot make us safe. We cannot use force everywhere that a radical ideology takes root; and in the absence of a strategy that reduces the wellspring of extremism, a perpetual war—through drones or Special Forces or troop deployments—will prove self-defeating, and alter our country in troubling ways.” He even concluded that “this war, like all wars, must end.”

Obama was his own best critic. It was hard to know whether he actually cared about the imperative of peace, as opposed to wanting part of his audience to think he did. “The Obama administration has never been able to embrace the framework of its liberal critics, except in certain vague terms that amount to statements of aspiration and values affinity,” two conservative defenders of the policies put it. “This war, like all wars, must end, it agrees—even as it prosecutes the war further.” It was extraordinary, all the same, that Obama voiced the fear of endless war as he did.

Authentic or not, Obama’s statement reflected growing perceptions that a dreadful error had been made at the start of the war he inherited, or somewhere along the way on his own watch. A failure to undo it could lead to unanticipated results. “Since World War Two,” the inveterate pragmatist explained to graduating West Point cadets the following spring, “some of our most costly mistakes came not from our restraint, but from our willingness to rush into military adventures without thinking through the consequences.” Nor were the costs merely for victims far away.

Unfortunately, the brief moment in which the idea of ending war surfaced as a policy aspiration fit poorly with the main purpose of Obama’s address, which was to launch and laud a durable framework for humane operations. And Obama’s honorable appeal for a peace was almost immediately overtaken by the rise of ISIS, which liquidated caution for good. Someone very different—a rough beast slouching toward the presidency—would have to voice skepticism about endless war instead.



The ballad of Harold Koh, Obama’s lead international lawyer in his decisive early years in power, was surely the most piercing and tragic song about the humanization of war. It was an increasingly discordant melody that began with the dulcet promise of a better world, even as its darker finale sounded the harsh tones of a still violent one.

Koh, born in the Boston area in 1954, was deeply loyal to the memory of his father, a South Korean textile merchant’s son from Cheju Island off the southern tip of the peninsula. Koh’s father connected his hopes for democracy at home to rules in the world, excelling in his studies and becoming a diplomat and international lawyer. The elder Koh protested against his country’s dictatorial U.S. client, Syngman Rhee, for allowing anticommunism to justify the trampling of domestic and foreign rules. The utopia of liberal democracy in a world under law appealed to the elder Koh, and the younger one considered his father “my first, last, and only teacher.”

After finishing his education in the United States, the elder Koh worked for a year as the number two in South Korea’s embassy in Washington, in a brief window of liberal democracy between Rhee’s fall and a military coup in 1961. He watched many of his former colleagues serve a new autocratic regime. “Many people profess to care about the rule of law, but they’re weak-willed and when push comes to shove, they don’t live their commitments,” the son remembered his father teaching him about the hard questions people face and the right answers they must always give. Equally if not more important, however, the elder Koh, who Americanized (while never seeking citizenship) and took the name Arnold, taught the “goodness” and “reach” of his adopted country’s power.

Part of the reason was the opportunity it extended to his family. In exile, Koh and his wife became the first Asian Americans to teach at Yale Law School. Years later, his son, after college and law school at Harvard, led that school as dean before agreeing to work for Obama in summer 2009. It was plain to Koh—as it had been to his father—that the United States played a beneficent role in the world, not as another empire but instead as a “remarkable country,” fostering “a reverence for international law and commitment to human rights within its newest immigrants.”

Koh’s earlier career had involved stints in the Departments of Justice and State. But he was best known for his liberal foreign affairs views. He insisted on Congress’s role rather than presidential unilateralism—and wrote a brief for one of Ratner’s failed suits to enforce the War Powers Resolution. Koh was also associated with the fledgling field of international human rights law. His student John Yoo took from the Korean War a different lesson: that U.S. presidents need to define the law by acting on their own. Yoo recalled that he challenged his teacher by arguing that his restrictive views would have forbidden intervention to save their ancestral nation. “How could this guy rather live in a Communist rice paddy?” Yoo remembered thinking. Koh shot back: “Well, that’s the price of obeying the Constitution.”

Koh’s track record made him a controversial appointment by Obama, especially since Republicans were ready to cite his many public statements and writings that denounced the transgressions Yoo had insisted were legal. Koh had come out against military commissions right away and passionately inveighed against torture when it was revealed. And Koh had not only warned against the likely outcomes of going into Iraq in 2003 but also recommended that the United States get United Nations authorization if it did so, and he condemned the intervention as illegal after the fact. Mocking Bush’s claim in his second inaugural address to fight an axis of evil, Koh derided him as “torturer-in-chief” and described the wayward country under him as part of an “axis of disobedience.”

After his late nomination by Obama in March 2009, Koh had to wade through a grueling confirmation battle to become the State Department’s legal advisor. But even in these early days, David Barron contacted him in the frantic midst of finalizing the foundational war-on-terror brief, and Koh appreciated that the arguments affirmed that the president could never transgress the humane standards of the international laws of war. It was already clear there would be no policy of torture under the new administration. But it was also clear that humane detention policies would compensate for extreme assertions about the conflict’s possible length—and, worse, the underlying premise was that a far-flung war without fronts against terrorists was legal in the first place.

By turns jolly and pugnacious, with a slight limp due to a childhood bout of polio, Koh could turn into an aggressive bulldog when defending his deepest beliefs. And once in office, he was not above confrontation as he tried to roll back the decision that had already been made to hold the remnant of Guantánamo prisoners indefinitely without charge. In the early months, he also pushed back at the concept that there could be deterritorialized war off battlefields, cannily playing to the lawyerly Obama’s own misgivings about signing on to Bush’s endless war. “You never know who is going to be president four years from now,” the president mused in one White House meeting. “I have to think about how Mitt Romney would use that power.” “If your name is on it,” Koh replied, “you’ll own it.”

Obama already owned it. The decisive moment came for Koh personally in September 2009. After a sleepless night rethinking a meeting where the terrorist Saleh Ali Saleh Nabhan was marked for death in Somalia, and eliminated before morning by U.S. Navy SEALs, Koh pondered the difficulties of distinguishing between lawful and unlawful targeted killings. He hadn’t prepared in his career for marking young people for death but for teaching them law. “How did I go from being a law professor to someone involved in killing?” he wondered to himself. Yet counterterrorism raised novel legal questions old rules did not cover, and his client—Barack Obama—deserved good-faith answers to them, not moralistic carping from armchair critics outside government. Koh considered at least some eliminations valid, and the challenge was isolating them from doubtful cases. And he learned, through hours spent reading classified intelligence, just how dangerous the enemies plotting to kill Americans really were.

Even after moving to a more permissive stance than many in his former communities (and certainly his old ally Ratner) would tolerate, Koh tangled with his opposite number at the Pentagon, the more flexible Jeh Johnson, over limits. They disagreed especially over how much connection adversaries had to have to Al-Qaeda, and how high-ranking they had to be, to count as associated forces and therefore legally targetable. Koh congratulated Johnson for helping deny permission to the military to kill lower-ranking Somali terrorists, though Johnson later reversed course under pressure. The program was becoming systemic, and Koh could not control forever who was killed under it.

It was Koh’s moral commitment that led him to volunteer to articulate and defend the entire policy to the world, at first in nonspecific terms that would not reveal details of the targeted killings operations, still ostensibly secret. He evidently hoped his public explanation would provide an occasion for institutionalizing strict limits. In March 2010, in a heavily vetted speech, Koh ascended the dais at the meetings of the American Society of International Law in Washington, D.C., and assured the audience that America’s self-defense was within legal bounds in its fighting. “Targeting practices, including legal operations conducted with the use of unmanned aerial vehicles, comply with all applicable law,” he remarked, “including the laws of war.”

In the conversation after the speech, the Notre Dame international law professor Mary Ellen O’Connell asked Koh how he could sign on to the concept of a global battlefield, with its degradation of the rules of using force, no matter the respect for the humanity of the fight. In reply, Koh denied that he had gone that far. In a miniature version of the president’s encounter with Medea Benjamin the next year, Koh sidestepped one of the few American international lawyers who consistently kept her focus through the Bush and Obama years on when and whether states can fight, not merely how. “A global war on terror by any other name would smell as bad,” O’Connell reflected to herself in the aftermath.

Presenting himself as the “conscience for the U.S. government with regard to international law,” Koh insisted in his speech that his reputation as a human rights activist required that he uphold a public legal framework for counterterrorism that Bush had left unwritten. Citing an old professor, he explained: “There’s nothing wrong with a lawyer holding the United States to its own best standards and principles.” This claim masked the reality that Koh had openly embraced the new law of force in self-defense that Bush and Obama invented across these years: that across an arc of the earth and for an indefinite period, states could attack suspected terrorists without violating the United Nations Charter (or America’s domestic assassination ban, for that matter). In compensation, Koh promised, such killing would take place humanely, targeting only combatants and avoiding civilian harm.

Given the source, there may have been no more graphic example of how expansion of force and its humanization worked in nefarious tandem. If Obama’s normalization of endless war had been Nixon going to China, the human rights activist Koh’s justification of targeted killing was seen similarly. People in the CIA and the military called him “Killer Koh” out of earshot, while remote operators reportedly toyed with making T-shirts reading: “Drones: If they’re good enough for Harold Koh, they’re good enough for me.”

If Koh stuck to his stance, it might have been because he retained an intuition that in a world of despots, his country needed to reserve the right to do good in spite of apparent United Nations Charter rules. A longtime supporter of humanitarian intervention, Koh was deeply influenced by the notion that the United States could and should wield an altruistic “smart power.” It was an approach pioneered by the Democratic Party innovator Richard Holbrooke after the McGovernite disaster, and also something like Hillary Clinton’s official framework as secretary of state (as Koh noted in his Washington address). Though the United States had once organized the Nuremberg trials to stigmatize aggression, Koh opposed criminalizing it now for fear it would keep a benevolent power like the United States from stopping atrocity.

When the humanitarian intervention in Libya transitioned into regime change, Koh offered no public explanation of the propriety under international law. But he was accused of hypocrisy when he helped the Obama administration do an end run around the domestic War Powers Resolution. He testified before Congress that the “hostilities” requiring congressional sign-off after sixty days did not include bombing, especially at low-enough levels. After all, he said, the word “hostilities” was “an ambiguous term of art.”

Koh worked on his own “legal-ish” standards for targeted killing and other things while in office, but he left before Obama gave his National Defense University speech and the Presidential Policy Guidance was set in stone. Still, anticipating Obama’s own reflections on the dangers of endless war, Koh gave a talk at the Oxford Union just after his departure from government about the need to exit the era of belligerency, no matter how humane he had proposed to make it. “This conflict has come to feel like a Forever War: it has changed the nature of our foreign policy and consumed our new millennium,” he forthrightly acknowledged. “It has made it hard to remember what the world was like before September 11.”

Koh certainly didn’t relinquish his sense that there were legal and moral justifications for Obama’s version of the war on terror. He also argued that more transparency would prove how different Bush and his successor really were. As Obama would contend at the National Defense University, drones were humane if well governed. But Koh insisted that “it is still possible for President Obama to end the Forever War, piece by piece, during his second term.” Now that Al-Qaeda was degraded, the end of the war was in sight, so long as the United States disengaged from Afghanistan and lawyers stopped agreeing that any new groups could count as part of the original foe. Alas, neither happened.



Beyond the compromises made by advocates outside government and especially inside, the deepest blame for the perpetuation of endless war fell on Obama himself. He established a working relationship with a public that allowed itself to be convinced that his policies of endless and humane war, though not exactly what they had signed up for, were morally wholesome. This effect depended utterly on Obama’s rhetorical genius. It worked through the first-person plural but also required the audience to accept that they shared in the compromises of humane war that politicians chose and lawyers crafted.

The exchange began by enveloping the listener in atonement for the moral transgression of inhumanity. Obama was often tasked for failing to hold perpetrators of torture under the prior regime accountable, in a decision he made in his earliest days in office. But to concentrate on this point misses his constant invitation to Americans to see that “we” had tortured and that “we” are not the kind of people who would ever do so again. “We did a whole lot of things that were right, but we tortured some folks,” he said confessionally and disarmingly at a White House news conference in summer 2014. “We did some things that were contrary to our values,” he continued, and “we have to, as a country, take responsibility for that.”

Americans were children of darkness, too, when it came to inhumanity in the past. But they could still strive for the light, in the form of more humane war in the present and future. Over and over again, Obama’s characteristic reaction to the inhumanity he was editing out of endless warfare became: “That’s not us. That’s not who we are.” “The little clump of words about who we are as Americans pops out of the president’s mouth so often it’s easy to miss it,” one observer noticed. That the formulation was negative rather than positive ruled out the occasional ditches into which Americans had fallen—out of character—and left the sense that it was their posture of upstanding virtue that really defined them. It was appropriate, Obama convinced his audience negatively, for counterterrorist engagements to continue or expand, once made consistent with America’s exceptional humanity.

Torture was not us—but endless war is. Commenting on an obscure television program the day of the National Defense University speech, Ratner praised Medea Benjamin for her interruptions. Obama had referenced ending the war, Ratner acknowledged, but “he doesn’t really give any way to end continuous warfare, because he never addresses the very reasons … as to why the U.S. is in continuous warfare. He doesn’t talk about the fact that it’s about U.S. hegemony, domination, control.” Ratner concluded: “Yes, that’s who we are.”

A few years later, however, it turned out that some of “us” were restive. Two days before the South Carolina Republican primary in February 2016, Donald Trump appeared with the CNN host Anderson Cooper onstage. Trump had lost in Iowa to Senator Ted Cruz of Texas but then won big in New Hampshire the day before he spoke. In this Bush-friendly, pro-military state, Trump did something almost unthinkable within the Republican mainstream of the time: he blasted the Iraq War as possibly the “worst decision” in U.S. history. “We have destabilized the Middle East,” he went on, causing the rise of the Islamic State and conflicts in Libya and Syria.

He won South Carolina the next day by ten points and never looked back. In every presidential debate, Trump reiterated that he had opposed the Iraq War from the start—proof that voters could trust him as commander-in-chief and ignore the chorus of national security experts who deemed him unfit. “Strange as it may be to hear,” reflected one Never Trump Republican, after his loathed enemy had ascended to the highest office in the land, “the current president of the United States—a hero of the Republican party and the conservative movement—has the same view of the Bush administration and the Iraq War as the hard Left. As Code Pink, for example.”

In the general election campaign against Hillary Clinton in 2016, it was pointed out repeatedly that Trump had not, in fact, opposed the Iraq War—just as routinely as he insisted he had done so. And while Clinton acknowledged her error in voting to authorize the war, she brushed off the subject, as if the lesson to be learned was never again to let Bush invade Iraq in 2003. It fell to Trump to recognize the war as a disaster that warranted meaningful change in American national security. The hashtag #EndEndlessWar originated in 2014 from grassroots activism among progressives around the annual congressional ritual of renewing war funding. Two years later, the shock was that the mainstream of both parties, and Clinton not least, had left Trump an opening to convince millions of Americans that he was the candidate more worthy of the hashtag.

By the starkest of contrasts, he left no doubt about his opinion of humane war. Trump’s statements involved worse than callous disregard for suffering in conflict; he actively praised brutality. In his most extraordinary defense of returning to the open racism of U.S. foreign policy of the past, he said that nonwhite people from “shithole countries” counted for less, an assumption many had assumed was publicly quarantined. In power, Trump continued to regard the taboo around torture that so many had spent so much energy constructing as if it simply didn’t apply to him—like so many other “norms” his enemies treated as nonnegotiable even when they were, like this one, of recent date. On the campaign trail, Trump had scandalously reported that torture works. He did so again as president when Gina Haspel’s nomination to lead the CIA was briefly in jeopardy, on account of her involvement with Bush-era tactics. In 2017, a draft executive order leaked, proposing to reopen black sites abroad, where it was feared torture would begin again.

But a funny thing happened on the way to the dismaying restoration of brutal war that Trump personally favored. The executive order was never issued, in part because Secretary of Defense James Mattis found torture unconscionable. And Trump’s proposals were met by the howls of leading Republicans, such as Senate Majority Leader Mitch McConnell. The CIA itself pushed back, reflecting a period of institutional self-correction parallel to the one the military had undergone after Vietnam—even if neither held anyone accountable for past crime. During the election campaign, the former CIA director Michael Hayden commented that if Trump wanted to reinstate waterboarding, “he better bring his own bucket.” He didn’t have one.

Less aggravating to the liberal public was the prospect that Trump would embrace a less-sanitary targeting philosophy. In his first year in office, Trump deleted the Presidential Policy Guidance, replacing it with a more permissive “Principles, Standards, and Procedures” document. Once again, the bark proved worse than the bite: Trump retained the general requirement that the prediction of any civilian death at all takes a targeted strike off the table. Even as he proved willing to pardon some accused American war criminals (once again to outrage from within the military and not only outside), Trump, to a remarkable and surprising extent, was locked into the humanity of war, too.

Was the same to be true of its endlessness? Could and would Trump follow through on the antiwar candidacy that, like so many of Obama’s supporters eight years before, millions of his supporters (including military veterans) had somehow found credible? In office, not only did Trump promise to “end the endless wars” in his most famous presidential antic, a tweet; he also made the promise in one of his rare moments of solemnity. When he read a prepared text as his State of the Union address before Congress in 2019, Trump sounded very much like his predecessor at the National Defense University: “Great nations do not fight endless wars.” If anything, he was more consistent in expressing that message.

Elected to make his nation great again, Trump ushered it into a new stage of ongoing decline. As he did so, he strove mightily to discontinue aspects of endless war—the Afghan part most notably—even as he intensified the war overall. Sometimes his attempts to withdraw forces provoked howls of rage across the political spectrum—and among his own servants, especially when he abandoned Kurdish allies by beginning a pullout from Syria in 2019. To a more divided reception, Trump bombed the Syrian government in retaliation for chemical attacks, advancing the dubious legal rationale that Obama had crafted and left behind before halting his own intervention at the last minute. By comparison, Trump’s augmentation of the military budget (which he constantly bragged about), his escalation of the use of the Special Forces even beyond the high-water mark Obama reached, and his expansion of the drone empire with ever more strikes, encountered little bipartisan complaint. After all, it was just the policy of the prior two presidents, only more so.

Whatever history’s judgment of the intrinsic merits of the war on terror, and the consequences for the world and for itself, the results left the country with a paradox it had not yet faced and had therefore done nothing to overcome. Through three presidents, the shambolic last one included, the United States could take strides to keep its wars humane. But it did so while entrenching its globalized militarism, as one antiwar candidate then another became an endless-war president.




 

Epilogue

On January 3, 2020, an Airbus 320 carrying Qassim Soleimani landed in Iraq. A popular Iranian general, Soleimani was also the master of regional proxy war. He was there to meet high-ranking officials in what was becoming Iran’s client state, as U.S. influence waned. The morning did not turn out the way Soleimani expected.

Iraq was not an exception to American success elsewhere. Direct U.S. involvement in Afghanistan since September 11 had fared no better, as the once-ousted Taliban reassumed power over large stretches of the country and made the mountainous redoubt the grave of one more empire. A few weeks before Soleimani landed, The Washington Post had run “The Afghanistan Papers,” a shattering exposure for our own time that recalled the revelations about the bungling and failure in Vietnam that Americans had read a half century before. “We didn’t have the foggiest notion of what we were undertaking,” said Douglas Lute, the army three-star general who oversaw the conflict from the White House during the administrations of George W. Bush and Barack Obama. The self-study that Daniel Ellsberg had leaked all those decades before had led to national soul-searching after a Supreme Court battle. By contrast, the news that the military considered its task in Afghanistan unwinnable from the earliest days after September 11 caused no public debate.

Richard Nixon’s ouster led Congress to reassert its role in foreign affairs as well as to institutionalize fundamental checks on intelligence, though both reforms were reduced to minimal significance in the decades after. In our own time, the impeachments staged around Donald Trump did not bear on the war on terror. The truth was that Trump did not shatter norms when it came to the war on terror. He mainly aimed to take the policies of his predecessors further than they had, finalizing troop pullouts in unwinnable heavy-footprint wars while increasing America’s light- and no-footprint presence worldwide, and striking boldly when he deemed it necessary for the purposes of global control.

That Soleimani had long been seen as the second-most-powerful man in Iran didn’t exempt him from becoming a target of Trump’s. On that January morning just outside the Baghdad airport, Soleimani’s two-car convoy was struck by a Reaper drone. A successor to the Predators widely used in the prior two presidential administrations, and with a price tag of $64 million apiece, this fancy hardware hovered above its prey for ten minutes before firing its Hellfire missiles. Its airborne capacity allows operators to identify the target with certainty, and even glimpse his clothing, before the body wearing it is burned to a crisp on impact.

Interestingly, Soleimani’s death caused a brief legal stir. Indeed, in the United States, a much more aggressive and larger crew of international lawyers than at any time since Vietnam attempted to raise consciousness about the importance of rules prohibiting force abroad. It happened in part because the killing seemed for a long moment to risk a frightening escalation, or even the possibility of war between nations. The trouble was that critics had little to go on because so many precedents for expansive war had already been set: earlier presidents had bestowed a gift of permission slips for intervention practically anywhere, and the gift kept on giving, though no one ever imagined that Trump would turn out to be its beneficiary.

Soleimani was the kind of high state official who had remained immune from U.S. targeting. The nearest precedent since World War II was Ronald Reagan’s strike on the home of the Libyan leader Moammar Qaddafi in 1986, which no one admitted was an attempt to target the dictator personally. But there was much more continuity than novelty in Soleimani’s killing, and the consensus of national security lawyers was that the law allowed for it. “That is our system,” the former government lawyer and Harvard professor Jack Goldsmith noted on Twitter, with a faint tone of regret. In war, although it is a matter of life and death, the United States had long since descended into a syndrome in which “one person decides.” He might have added: and in which one country does.

Along the way, acts of one-off killing such as this had been normalized in U.S. policy and deemed legal and right. And even though the U.S. strike took place on the territory of a state that had not consented to Soleimani’s killing, permissive doctrines had already been forged to cover that eventuality. Trump benefited from the fact that no civilians died in the attack, which had been given the green light only after verification—even under Trump—that the innocent and uninvolved were out of harm’s way. And, by the time days later that Trump’s lawyers issued their theory of the strike’s legality, public attention had moved on.

Still, far beyond the minor grumbling of the late Obama years, the genuine national debate around Trump’s aggressive move was revealing. It was striking that American security and its limits were debated in terms of international law. Learned interpretations of concepts such as “imminence” graced the news and op-ed pages of national publications, something that had never happened earlier during the war on terror when prior administrations reduced to meaninglessness the requirement that self-defense requires a looming threat. Similarly, invocation of the domestic law’s prohibition of “assassination” stretched back to revelations of U.S. Cold War malfeasance. Such talk, too, had never really happened due to prior drone activity, except when a U.S. citizen had been terminated.

The debate was brief and evanescent. Yet it hinted that recovery from America’s embrace of a growing syndrome might be possible. It mattered for the first time since Vietnam that the country’s wars are lawless, even if they are now more humane. The aftermath of the Soleimani killing also proved, however, that when a country is caught in the depths of a syndrome, recovery can be very difficult to achieve. More bipartisan consensus crystallized than in previous decades that there actually were (or at least ought to be) limits in American war-making. In the aftermath, for the first time since Vietnam, the House and Senate passed a resolution limiting future interventions by the president, though not with enough votes to survive a veto. One reason for the resolution was that Trump’s brazen act threatened major war. But it was hard not to conclude that the deepest reason for concern and denunciation this time was that the president who had ordered the hit was so far outside the mainstream.

The attack on the killing stigmatized the president, but only time will tell if it will lead to meaningful reform, especially now that Joe Biden’s election victory has restored “normalcy.” And it was equally significant that the debate over the legality and wisdom of the strike was nearly swamped by the horror and rage around Trump’s dramatic talk and empty promise of bombing cultural sites in Iran in blatant violation of the 1954 and 1972 treaties protecting them. “We will follow the laws of armed conflict,” Trump’s defense secretary reassured an anxious world within days—without agreeing that the U.S. execution of Soleimani had broken the law forbidding use of force and risked another Middle Eastern quagmire.



For all its appeal and importance, the idea of more humane war can obscure the residual violence that it still involves. Around the world, brutal ground war is hardly a thing of the past. And even America’s direct light- and no-footprint engagements today spill too much blood.

“War is represented as an unfortunate obligation thrust upon the exceptional nation, the United States, by a dysfunctional world which the United States has a salvationist responsibility to mend, albeit by force of arms,” writes the anthropologist Hugh Gusterson, who has done extensive fieldwork in Waziristan, a poor, remote tribal region in Pakistan where U.S. drones have been deployed for more than a decade. Under current practices, elastic definitions of combatants combine with the undercounting of civilians killed by the explosions to sugarcoat the drone program’s lethality and political volatility. The ways of life of those who survive, often traumatized, are rent to shreds in the process. Invocations of the care and precision of drone violence still abet or accompany too much violence, as the lure of “humanizing security” helps Americans to take the bait of war.

Horrified by any level of illicit death, Gusterson notes that the death toll in Waziristan has mounted into the thousands, even while the real evil faced by people there is the “living death” of “fear as a way of life.” Increasingly, the fate of some foreign populations is not dying but living under drones or in fear that the Special Forces will stop by. Human rights activists have found that people who live in permanent fear are prey to the same sorts of responses caused by suffering from or witnessing outright violence, including classic symptoms of post-traumatic stress. After all, they live in a situation in which anyone can be targeted without notice and the constant risk of fatality or injury cannot be eliminated. What is most appalling, in this view, is a new “military humanism” that masks the same old death-dealing.

It is hard to argue with these conclusions, not merely in Afghanistan but across Syria, where in recent years the United States has complied with (its version of) the laws of armed conflict, razing a city in the midst of an internationalized civil war, as Americans debated whether they were too involved or uninvolved in the gory catastrophe. And this is not even to mention the charnel house of Yemen, in recent years the scene of a proxy war—led by Saudi Arabia, joined by Obama, and intensified by Trump—or the trade in U.S.-made arms that others use to kill and maim around the world.

The bitter truth, however, is that exposing America’s illicit violence, and showing that humanity is just a cover for it, has not worked. The claim that the carnage is humane in form and legally contained by rules has provided it legitimacy. Ripping off the mask and revealing ongoing magnitude of violence by government actors has changed nothing. And without downplaying the residual violence of our wars, humane war is more than a mask: four thousand dead—on the high side of current civilian mortality estimates for Waziristan—is not four million or even four hundred or forty thousand. The degree of residual violence is lower than when Vietnamese rice growers faced America’s intense bombardments in 1968, or when Algerian sheep herders got caught up in French counterinsurgency in 1958, or when Malayans suffered under similar treatment from the British in 1948, to say nothing of the genocidal brutality of centuries of earlier expansion and rule. European empires routinely touted the humanity of their ends, bringing “civilization” and “progress” to the world, while Americans—more regularly treating their country’s global superintendence as glum necessity and unchosen evil—have transformed warfare by embracing the humanity of their means.

Our moral focus on the persistent violence of war, against civilians and detainees as well as even fighters in the field, surely still makes a great deal of sense. The same vigilance is required for domestic policing, as American events in 2020 proved again. The incidence of unacceptable American violence, abroad and at home, is too high to conclude otherwise. And yet the worst aspect of the coming of humane war may be this: the physical violence is not the most disturbing thing about it.



During the years of escalating drone warfare, the Pentagon began publishing “road maps” for an even newer approach to war. The final destination would be full automation, with less and less human involvement—except for the victims. Buzzing overhead but also self-driven on the ground, or skating the waves or patrolling underneath them, weapons that do not require human operators have become the fever dream of the future of war. And as the laws of war have struggled to keep up, the scary fact is that current principles augur a new stage of war: humane control with much less direct human control.

Decades ago, robotics specialists anticipated an “army of none,” but it has become imaginable only with recent advances in computerization and miniaturization—and the pressure of America’s war on terror. Autonomous weapons systems, after all, are the ultimate no-footprint weapon, promising to put military drone operators out of their jobs. And while experts in the technology have debated our algorithmic future in war, especially the stages of diminishing control, custodians of the laws of war have begun fighting over how the rules apply, and whether humanity needs new ones. “World War R” could exempt humans on both sides from combat—but somehow that does not seem likely, given the existence of great powers continuing to strive for more and more asymmetry and more and more immunity for their side, and more exposure and injury for the other.

In a very different tactic than what prevailed in the organization between the 1970s and the war on terror, Human Rights Watch has led the way in appealing for a ban on “killer robots.” It has called for new law, not observance of old law, and demanded abolition, not palliation. In 2012, the group began a campaign that has drawn together a host of other nongovernmental organizations and (so far) thirty countries interested in stopping the new technology of war before it gets off the ground. Pakistan, where drones have flown the most missions and attacked with the most intensity, was the first to join, in 2013.

Along with other great powers, the United States has pushed back against the attempt—reminiscent of the earliest responses to the prospect of air war a century before—to regulate before the threat materializes. If our country doesn’t act fast to explore the new weaponry and get in front, its representatives say, it will fall behind other states taking the low road—or a terrorist group doing so on its own. In 2017, a Group of Government Experts began meeting to develop standards for autonomous weapons systems. If properly designed, these systems will allow for more careful and caring war, such authorities insist. For sure, obedience to the requirement to avoid civilian harm can be programmed into robots; in future wars, they can gather on their own what human leadership needs to know before a strike is approved.

In spite of the possibility that machines will bring us even more humanity in war, the arguments of the new abolitionists are strong. The natural concern is that these new machines will become “slaughterbots.” They will repeat the pattern of promising to be even more precise than clumsy prior tools of war, only to become even more grievously fatal than before, and to more innocent people. Either they will—like the airplane—kill on a more massive scale than before or they will—like the drone—allow discrimination of targets in some episodes but rain down more death through more operations. States spending billions in a new arms race for new technologies have rejected these concerns.

In time-honored fashion, great powers and other states in a position to benefit from the revolution in means of warfare have insisted that the alternative of banning robot war in advance is even less humane. Do humanitarians really want that outcome? Can they seriously argue for what may be more violence rather than less? And these states have agreed with alacrity that—while new law is not needed, and especially not a moratorium or prohibition—the existing “international humanitarian law” of war applies even when humans are no longer in the driver’s seat or the drone operator’s chair. For now, the talk in diplomatic circles is of norms of “appropriate standards of human judgment” or “meaningful human control” pending better understanding of what these autonomous machines can do—and how soon.

Just as with armed drones before, the short-term question on both sides of the debate is whether autonomous weapons systems will succeed or fail in bringing the utopia of humane war down to earth, advancing or retarding its likelihood. But the long-term question may well turn out to be the opposite—whether the dream is in fact a nightmare.



In the days when they were taking their biggest step on the path to humane war, Americans were apt to wonder if they were living in the best of times. Along all metrics, it was an ideal present, some said, with future progress as far as the eye could see, and looming threats more trivial than worrywarts believed. The New York Times columnist Nick Kristof ended every year by conceding that bad things had happened—but added that, beneath visible notice and beyond the distractions of bad headlines, the human condition improved with every collective trip around the sun. Steven Pinker, a psychologist from Canada teaching at Harvard University, argued that it was a new era of enlightenment and progress. He made the decline of war in particular and violence in general central to his case for prosecuting holdouts to optimism. But even before Trump’s election led many toward despondency, and the recognition of enduring ills, it was clear that the best of times sometimes come together with the worst of times.

You can strive for peace, only to bring it through empire and endless war, a bitter lesson that Americans have had to learn in the last century. You can strive—after long decades of acceptable brutality—for more humane approaches to those wars but end up fighting more of them than you intended, even while believing or saying that their humanity makes them more tolerable. Blatant racism and massive death might no longer infect their conduct, even as the wars themselves presuppose an extraordinary ongoing hierarchy among nations. The importance of editing war crimes out of your wars should not excuse spurning your onetime commitment to peace—courting the risk that it will seem to have been delusional or rhetorical all along. The best incarnation of your nation’s better angels, Barack Obama can calmly explain, as you nod with gratitude for the eloquence and reasonableness of the case he makes, why the trade-offs in expanding and extending a superpower’s violence made sense once it was made more humane. But I worry that with better can also come worse, not because improvement is a lie but because there is no single arc to the moral universe that guarantees that progress comes without regress on other fronts. The one can even facilitate the other.

In your calculus, after all, you might have been wrong. The idea of humane war might have turned out to be less an ideal choice than an imperial excess and tragic mistake. Not only might you fail to reckon with its immediate legacy—all the war-making that occurs when your worse angels accede to the presidency. You also have not begun to come to grips with whether a global policing system burnished with your humane aspirations but under your nation’s sole authority amounts to a humbling new form of permanent subjugation for others, as offensive to peace in its own way as your errant drones and sloppy Special Forces. Worst of all, as you daily set examples of more humane violence, is the possibility that others will visit on Americans themselves the same treatment, in the eternal process of the rise and fall of great powers. Improvement itself can be a recipe for new modes of abasing ourselves and dominating our fellow human beings—not diminishing inequality but reinventing its terms.

In his concern that advocates for more humane war could help make it endless for a public that tolerates it, Leo Tolstoy fixated on corporal wrongs and physical violence. Advocacy aimed at humane war, he contended, was no more ethically plausible than agitation for humane slavery, with daily episodes of torture replaced by everlasting—but kind and gentle—direction of labor and service. Audiences who accept endless war out of the belief that its humanity excuses them, the truculent moralist inveighed, were fooling themselves. They were no better than those who rest content with more humane techniques of animal slaughter, leaving them to carve their steaks and fricassee their chickens with eager gusto and in good conscience.

Tolstoy’s arresting comparisons help explain how so much remaining violence is ignored by those who accept our wars and press for them to be free from civilian harm and captive mistreatment. But the analogies themselves risk ignoring the fact that sometimes domination and rule can take place nonviolently. In the current and future trajectory of humane conflict, it may turn out that the most ominous feature of America’s evolving war is that it has begun to edit out physical violence—including the killing of combatants—to make war something new: a form of decreasingly violent policing.

Amazingly, what count as some of the most visionary proposals for regulating war actually pray for this outcome. With deterritorialized and endless war now the way of the world, indeed, perhaps the best reform is not to end it but to contain it, creating for abroad the kind of regulated security that’s routine at home. In this spirit, it can sometimes seem the height of idealism to demand global policing: so humane a form of war that some might question whether it is even war anymore.

One group contends, for example, that the laws of war already accepted by states require the capture rather than killing of enemies when feasible (though, like most countries, the United States rejects this interpretation, insisting that soldiers are fair game for death now or later, from near or far, and without further ado). And a newfangled movement to defend the human right to life of soldiers themselves would mean that, as in lawful policing, combat could require not merely accepting but inviting surrender of foes. Soldiers’ lives matter.

It is easy to imagine already how autonomous weapons systems might intersect with such calls to convert war into policing in the spirit of humane control. What if the new robots are not killers after all? What if, one day, they can algorithmically distinguish between the evil and the innocent, or even calculate mathematically how much collateral damage is too disproportionate to be legal? What if they can capture rather than kill adversaries? What if, after inviting surrender, these caring machines only terminate those who flee or resist, holding their quarry until spirited off for humane internment?

We are nowhere near that utopia of course. The brutal wars of the American past could return. But the main question is whether this utopia would be dystopian in a new fashion, since we have taken unprecedented steps with primitive tools to begin bringing it about. For all his interest in corporal violence, Tolstoy also knew that physical cruelty is not the worst thing we do, and pain is not the quintessence of war’s evil. Suffering is a wrong, but a law and politics focused on eradicating or minimizing it could only take its rightful place in a broader project of challenging hierarchy in all its forms, including nonviolent ones. Though better than outrageous death and pain, humane policing is a depressing goal whether abroad or at home when it succeeds and not just when it fails—especially when conducted by the rich and powerful on the poor and weak.

You don’t have to agree with Tolstoy that war is never for a good cause to conclude that it almost always is not. You certainly don’t have to think, as he did, that state power can only take the form of violence or of an insidiously nonviolent form of subjugation, and is best abolished for that reason. The very freedom and justice that Tolstoy prized might even depend on such power or, in the direst straits, on war itself. Even if so, his worries about reforming violence certainly do pertain to the wars America has fought lately—and to the new version of military force it has, like no power in history, made imaginable for our common global future. A future of bloodless global discipline is a chilling thing, just as the alternative to killer police ought not to be the control and domination that leaves its victims alive and unscathed. You may conclude we need policing, not just locally but globally, but that commitment could never justify intensively policing some while immunizing others against any enforcers to stop their crimes.

At our stage in the coming of humane war, its advocates and audiences should reevaluate whether they have lost their way in helping to entrench continuing violence, which they could struggle to end instead. If the quest for more humane war could someday minimize not just collateral death and damage but even combatant killing and injury, the looming threat of something far more disquieting is also real. What if the elemental aim of endless war is not the death of enemy soldiers but rather the potentially nonviolent control of other peoples? Would that be tolerable?

With such concerns in mind, Tolstoy insisted that the deepest evil in politics in general and war in particular is moral subjugation. A decade before his death, the tireless preacher issued a hortatory pamphlet called The Slavery of Our Times (1901), ambitiously broadening the notion to encompass all forms of domination. And as he wrote in Resurrection, the didactic novel of his postconversion years, if it is best to call it “murder” when “commanders of armies pride themselves on their victories,” then perhaps the best way to think about “violence” is metaphorically, occurring when “those in high places vaunt their power” even when they inflict no pain.

Brought to its logical conclusion, humane war may become increasingly safe for all concerned—which is also what makes it objectionable. Humane war is another version of the slavery of our times, and our task is to aim for a law that not only tolerates less pain but also promotes more freedom.




 

APPENDIX

Making American War Humane, 1863–

1863: President Abraham Lincoln issues Army General Orders No. 100, written by the Columbia University professor Francis Lieber. Sometimes called the “Lieber Code,” it bans excesses such as torture and recommends (though does not require) giving quarter to opponents who lay down their arms. The goal of the code, however, is to make war not more humane but more intense, and it licenses no-holds-barred counterinsurgency.

1864: The first Geneva Convention codifies standards for treatment of the sick and wounded on the battlefield. European states negotiate the agreement and are the first to join, under the auspices of what becomes the International Committee for the Red Cross, founded by Swiss gentlemen. Though devised only to respond to the suffering of soldiers on the battlefield, it is the first act of the project to make war humane. The United States ratifies the treaty in 1882.

1874: European states gather (excluding nongovernmental groups) to propound the Brussels Declaration, codifying existing customs of war around land war and occupation regimes in response to the disorder and civilian uprisings of the Franco-Prussian War and the Paris Commune.

1899: The Hague Conventions of 1899 are finalized at the end of a conference the Russian tsar had called for the sake of disarmament and peace. With U.S. participation, the fallback agreements include fuller-scale regulations on land war than before. Major innovations are made to regularize occupation of territory and safeguard prisoners of war by requiring humane treatment. Within combat, the new rules ban the use of soft-tipped ammunition and exclude hospitals and sites of cultural significance as targets. Aerial bombardment is prohibited for five years.

1907: A second peace conference leads to the Hague Conventions of 1907, with minor changes and updates to the earlier Hague treaty on land warfare. The temporary prohibition of aerial bombardment is extended in anticipation of a future conference that would finalize it—but that conference never takes place.

1923: Rules of Air Warfare are drafted by states, limiting aerial bombardment to “military objectives” and banning it where targets cannot be struck without “indiscriminate bombardment of the civilian population.” No states ultimately ratify the agreement.

1925: The Geneva Protocol bans the wartime use of bacteriological and gas weapons.

1929: A new Geneva Convention, officially named the Convention Relative to the Treatment of Prisoners of War, is signed, which adds to the earlier Hague Convention rules protecting captured soldiers.

1945: The United Nations Charter is finalized, consecrating the peace American and Allied victory secures—and with no attempt to provide for more humane war. The treaty prohibits the threat or use of force in the international system, except when authorized by the United Nations Security Council, or in self-defense until the Security Council acts.

1945–46: The International Military Tribunal, also known as the Nuremberg trials, prioritizes trying Nazi leaders for aggressive war, while finding many guilty for crimes against humanity and the rules of war. A comparable inquest for crimes in East Asia takes place in Tokyo from 1946 to 1948, giving disruptions of the peace even more priority (compared with violations of rules of war) than Nuremberg did.

1948: The Universal Declaration of Human Rights is passed by the United Nations General Assembly, including an article prohibiting torture.

1949: The current and still-operative Geneva Conventions are finished. Updating the more minimal protections of the Hague Conventions, civilian safeguards are provided in a standalone instrument for the first time. Most of the rules are devised for “international armed conflict.” But Common Article 3 governs “non-international” conflict, with minimal rules for prisoner treatment and trial. In the long run, these rules bind all states.

1950: As the Korean War breaks out, all parties agree to abide by the Geneva Conventions, especially for prisoner treatment.

1954: States conclude a Hague Convention for the Protection of Cultural Property that expands the list of off-limits targets in war and provides for the return of property after hostilities.

1955: The United States formally ratifies the Geneva Conventions. The Swiss gentleman Jean Pictet finishes a doctoral thesis rebranding the laws of war “international humanitarian law” (IHL), and as International Committee for the Red Cross leader in future decades sees the label accepted as the proper one for what legal regulation of war aspires to achieve.

1965: As the escalation of the Vietnam War begins, Secretary of State Dean Rusk publicly announces that the United States “has always abided by the humanitarian principles enunciated in the Geneva conventions and will continue to do so.”

1968: At a Tehran Conference to celebrate the Universal Declaration of Human Rights, as well as in a United Nations General Assembly Resolution, it is proposed that human rights apply in situations of armed conflict, not simply the protections of the laws of war.

1977: Supplements to the Geneva Conventions called Additional Protocols formalize a ban on targeting civilians for the first time and impose a prohibition on “excessive” collateral harm, now interpreted to mean harm disproportionate to anticipated military advantage. While the first protocol updates long-standing rules on “international armed conflict,” the second protocol goes far beyond the slim rules in Common Article 3 for “non-international armed conflict.” The United States never ratifies the agreements, though it does signal that it accepts some of their content as unwritten law—leaving the country free to decide which parts.

1985: The United Nations Convention Against Torture prohibits torture and cruel, inhumane, and degrading treatment in all circumstances, both within and outside the territory of states that ratify. The United States does so in 1994.

1990–91: The first Gulf War, ordered by President George H. W. Bush to repel the Iraqi leader Saddam Hussein’s aggression against Kuwait, becomes the first American war in which military lawyers assist in target selection, as well as the first international conflict that Human Rights Watch monitors for violations of the laws of war.

2001–2002: After attacks in Manhattan and Washington, D.C., the George W. Bush administration resolves—following memos by the lawyer John Choon Yoo—that Common Article 3 of the Geneva Conventions should not apply to Al-Qaeda terrorists. Yoo also proposes to exclude fighters for the Taliban altogether from coverage under the laws of war.

2004: The U.S. Supreme Court decides Rasul v. Bush, which permits federal courts to entertain petitions for writs of habeas corpus from detainees at Guantánamo Bay, even as the Bush administration official Jack L. Goldsmith warns against reliance on some of Yoo’s prior guidance.

2006: The U.S. Supreme Court decides Hamdan v. Rumsfeld, which finds that Common Article 3 of the Geneva Conventions (if not a more stringent standard) applies to the war on terror, and rules that the Bush administration’s military commissions were therefore inadequate to try detainees.

2009: President Barack Obama’s new administration formally rescinds the Bush-era guidance on detention. It files a Memorandum Regarding the Government’s Detention Authority Relative to Detainees Held at Guantánamo Bay that classifies the war on terror as a “non-international armed conflict,” mentioning no boundaries in time and space. That choice, without saying so, provided a framework for killing operations already under way and left opaque whether and what standards did apply to a globalizing war.

2011: After long study, the Obama administration concludes that what Hamdan v. Rumsfeld set as a legal floor for the war on terror—Common Article 3 of the Geneva Conventions—was also its legal ceiling, meaning that any further constraints were those imposed as policy rather than obligation.

2013: The Obama administration finishes the Presidential Policy Guidance (PPG), an internal secret playbook for the conduct of targeted killings outside areas of active hostilities. Institutionalizing a clear process for strikes, the document prohibits them—in theory—when there is any risk of collateral injury whatsoever.

2016: The Presidential Policy Guidance is made public.

2017: After his election, President Donald Trump’s administration rescinds the Presidential Policy Guidance and replaces it with a Principles, Standards, and Procedures framework. It weakens Obama’s rules—in particular by not requiring presidential sign-off on killing—while still prohibiting strikes that threaten civilian life in any way.

2021: In the early months of his administration, President Joseph Biden promised to finalize troop withdrawal from Afghanistan by the twentieth anniversary of September 11, 2001, even as Congress debated whether to rescind its original authorizations for the war on terror. Biden also began reviews of drone and targeted killing policy and of military deployments worldwide. Even so, in the first weeks of his administration, he ordered missile attacks on militias operating in Syria as alleged Iranian proxies, in what was widely viewed as a blatant violation of international law governing the use of force. In spite of Biden’s campaign rhetoric—like Trump’s in 2015—to “end endless war,” it was left very open what parts of the humane and stealthy American war invented over the prior decades would remain.
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