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ADDING TO AN INTERNATIONAL CONVERSATION ON INDIGENOUS IDENTITY

This anthology brings together the talents of several scholars to define Native American identity in many areas, helping to shape a common conversation regarding how to shape these ideas so that they reflect enduring, distinctive, native traditions. It illustrates how fundamentally thinking has changed vis-à-vis Native American identity in a few decades. A great deal of the native self-determination movement involves assertion of sovereignty—that is, identity vis-à-vis a dominant culture. At some level, it also involves appreciation of the ways in which Native American examples shape dominant culture.

At 65 (66 by the time this book is published) I have watched part of this change. I am writing this foreword on my way to a world conference at Acharya Nagarjuna University, Guntur, India (250 miles north of Chennai), on the subject of Native American contributions to democracy, feminism, gender fluidity, and environmentalism at a global seminar “Celebrating the Ancient/Contemporary Wisdom of Fourth World.” When I was 25, indigenous friends suggested the idea that the Native American example, most notably that of the Haudenosaunee (Iroquois), had played a role in the gestation of modern democracy. I took up the idea as a PhD dissertation, initially against the advice of my supervising professors, at a time when much of American history was steeped in the paradigm of conquest, as “westward movement.”

In 1975, I took a cue from the scholar and legal activist Felix Cohen who, in 1952, had asserted that Native Americans had contributed importantly to the majority culture of the United States (Cohen, 1952, 177–191). During ensuing decades, an increasing number of scholars have come to support Cohen’s interpretation, and to expand upon it. Cohen couched his argument in a European precedent: Rome may have conquered Greece, he wrote, but the Romans also absorbed and were transformed by Greek culture, in addition to many well-known foods and medicines.

In 1975, I had no inkling that, four decades hence, I would be exploring Native American contributions to democracy, feminism, gender fluidity, and environmentalism in India, nor that these ideas would be written up in newspapers with names like The Hindu, nor that my paper would be published in an academic journal there that is devoted to indigenous identity issues worldwide.

I had no idea in 1975 that the activism of the American Indian Movement (AIM) with which I was then very familiar would develop into a self-determination movement that would redefine Native American identity to support retention of language, various forms of economic support, and all other forms of culture. I did not know I would be editing a series of books that would find these themes within its ambit, nor that these ideas would be explored in such works as The Edinburgh Companion to the History of Democracy, with a worldwide team of editors and writers, published in 2012 by the Edinburgh (Scotland) University Press.

At the root of this intercultural conversation is retention and enhancement of indigenous identity, on themes explored in this book. All of this work’s authors are Native American, who embrace their common identity as engaged citizens within their own tribal nations. Questions of American Indian identity cross many academic fields. The framework is usually legal, but reaches also into history, philosophy, education, political science, anthropology, psychology, and civil rights.

In Chapter 1, Jessie Young and Alan Parker examine how native peoples conceived identity before widespread and sustained contact with Europeans. Parker, in Chapter 2, describes and discusses native governments’ role in defining identity. Se-ah-dom Edmo, in Chapter 3 (“The Problems of Modern Indian Identity: Intersectionality, the American Dream, the Myth of Scarcity, Disenrollment, and Belonging”), describes limitations that some tribes place on membership as management of specific identities. Edmo continues this discussion in Chapter 4 “The Rhetoric of Indian Identity.” Use of sports mascots as a form of cultural appropriation, a very lively issue, receives attention from Edmo in Chapter 5. In Chapter 6, also by Edmo, the focus is on themes related to public schools, boarding schools, indigenous scholarship, and ethnic fraud. One is reminded that not so many decades ago, the choice presented to many native peoples in the United States and Canada was assimilation or determination. When General Richard Henry Pratt offered native pupils relief from their cultures shortly before 1900, it was parsed not as cultural genocide, but as good public policy. At about the same time, the General Allotment Act, which removed the vast majority of native common land holdings, was offered as a favor to them. In Chapters 7 and 8, Jessie Young looks at criminal law and citizenship through the lens of Indian identity, and in Chapter 9, Alan Parker addresses ideas that would, as his title indicates, “Replace the Paradigm of Tribal Membership with the Paradigm of Tribal Citizenship.”

In his conclusion, Parker emphasizes the economic roots of identity, as some native nations acquire the means, often through casino earnings, to invest in a wide range of businesses, and define their own identity through development of their own schools, revival of languages, purchase of ancestral land, sponsorship of cultural events, and so forth. Money also can enable tribes to instill acquisitive instincts that expedite their values.

On my return from the conference, flying from Hyderabad to Delhi, I was seated beside a middle-aged woman who was returning to her home in the Himalayan city of Dharamsala, home of Dalai Lama and Tibetans in exile, in northernmost India, a 12-hour bus ride from the city. A Tibetan, she was a daughter of one of the initial exiles driven out of Tibet in 1959 by the Chinese. She pulled out her smart phone and displayed a map of China with indigenous homelands, including Tibet, in various colors. All that remained to the Chinese was the Han homeland between Shanghai and Beijing. “The Han want to do us the favor, as they see it, of teaching us their language and culture, building highways and railways, and importing immigrants,” she said. “We want to remain who we are.” As of the end of 2015, about 150 Tibetans had immolated themselves in protest, she said. Geronimo, Joseph the Younger, and others who faced a similar onslaught in North America may have found common cause with this Tibetan woman.

We welcome this volume to our series of enduring Native American voices.

Bruce E. Johansen

Omaha, Nebraska

December 21, 2015
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American Indian identity raises complex and controversial questions under discourses as varied as Indian law, history, philosophy, education, political science, anthropology, psychology, and civil rights. The U.S. government’s imposition on tribal governments and Indian communities of definitions of tribal membership/citizenship based on blood quantum and racial distinctions as the defining features has created a problematic form of “vampire” law that Indian communities and indigenous nations are still using and still dealing with today.

In this important book, the authors, Alan Parker, Se-ah-dom Edmo, and Jessie Young, make a substantial contribution to the ongoing conversation of how tribal nations and indigenous communities can, and perhaps should, define themselves.

In my opinion, American Indian governments and communities need to reconsider and redefine their existing criteria for measuring community citizenship. There has long been a debate over who the indigenous peoples of North America are, and who is a tribal citizen. The various interpretations of membership and citizenship are fraught with historical and legal misconceptions—misconceptions that our modern-day society continues to replicate and continues to misunderstand. Central to this discussion is the evaluation of the legal authority of tribal governments and indigenous communities.

Answering the question “Who is an Indian?” results in multiple and sometimes conflicting ideas. In addition, several American Indian nations in recent years have taken dramatic steps to disenroll people who were already on tribal citizenship rolls, and also to banish some tribal citizens from reservations. Moreover, the ongoing controversial issue of the citizenship status of the Cherokee “Freedmen” (which was also raised by the Seminole Tribe in Oklahoma in 1999–2000) shows how serious the definition of an “Indian” can become. The conversation over Indian identity needs to accurately reflect the historical, legal, and sociocultural issues that created the world in which this debate takes place. Every Indian person is acutely aware of the responsibilities and consequences of his or her identity because it is tied to every major life event: birth, death, marriage, education, housing, criminal issues, public safety, child welfare, and religious freedom.

And even more crucially, Indian identity determines the future of Indian nations and the existence of Indian Country in the United States. Who will be the citizens of tribes in the next 10, 20, or 500 years? If tribal communities continue to use a definition of “Indianness” and citizenship based on blood quantum, most Indian communities will “bleed out” within the near future. American Indians marry outside their race far more often than any other American racial or ethnic group. Thus, in the very near future, few people will possess the amounts of Indian blood quantum needed today to be a citizen of most Indian nations. Consequently, to continue their very existence, tribal governments will have to adopt some other form of citizenship definition, or use naturalization processes such as the United States and other nations use, to define new citizens. But, that solution raises even more questions: Will tribal communities accept non-Indians, or, for example, “New Agers” who identify with American Indian cultures and wish to become tribal citizens? Will non-Indians be accepted by tribal communities and allowed, for example, to vote in tribal elections, hold tribal offices, and receive preferences for tribal employment?

It is obvious that these kinds of questions and issues can both divide and unite families by categorizing them into Indian and non-Indian, and that these issues can pit individuals, families, and tribal governments against one another. Individual identity lies at the crossroads of the personal and the collective, and especially in Indian Country lies at the connection between individuals and families and their connection to their communities and nations. In Indian Country, identity is inextricably connected to nationhood, sovereignty, personhood, and the sense of where one comes from and who one is. These questions must be addressed today, and ongoing citizenship issues must be settled today. Only by doing this can Indian communities and nations continue to work for the benefit and the future of Indian peoples, Indian Country, and Indian governments.

Robert J. Miller

Eastern Shawnee Tribe, Oklahoma

Professor, Sandra Day O’Connor College of Law, Arizona State University

Chief Justice for the Grand Ronde Tribe
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The impetus for this compendium arose from the authors’ collective professional and lived experiences. Our identity as Indian people, like many other native professionals’, has shaped not only our personal lives but also our chosen professions and work. We share a commitment that the work we do has a positive impact on the lives of our tribal communities and the communities we live among and conduct our business in. We also need to be transparent about our own identities and our struggles, challenges, successes, and victories. As a group of Indian people, we have come to the collective conclusion that the discourse about Indian identity must be changed if we are to succeed with greater goals concerning the preservation and protection of tribal sovereignty as well as the survival of tribal cultures and traditions. Reforms must be undertaken so that the discourse in American society around questions of Indian identity advances with the much-needed context and information about decisions that have been made over the past hundreds of years by government policy makers, which directly impact individual Indians and our families.

Academic researchers and the production of academic discourse in this country have largely laid claims to be objective and unbiased. The record and history of their work tells us the opposite, as the policies and structures that they have created and justified through that discourse have had discriminatory results, diminishing, disenfranchising, and “other”-ing our knowledge, humanity, and authority through court decisions and the development of harmful federal Indian policies. We do not pretend to be “objective outsiders”; in fact, we find little value in such perspectives. It is, therefore, not only important but also essential that we place, within this conversation, ourselves and our experiences with regard to Indian identity. We begin with our elders first and then the story of how this book proposal and work came to be.

Alan Richard Parker was born to William Gilbert Parker of the Chippewa Cree Tribal Nation, Rocky Boys Indian Reservation, Montana, and Margaret Baines Parker in August 1942. Margaret’s father was George Edmund Baines whose mother was the youngest daughter of Chief Sitting Bull of the Hunkpapa Dakota Sioux Nation. Margaret’s mother was Anna Baines Hill of the Oneida Nation of Wisconsin. George and Anna taught in the Bureau of Indian Affairs school system, first among the Dene People of Arizona and then the Tulalip People of Marysville, Washington. They concluded their work at the Rocky Boys Indian Reservation, and at the onset of World War II, Anna and George returned to the Standing Rock Indian Reservation at Fort Yates, North Dakota. The third of eight children, Alan was the only sibling to be born at the Standing Rock Indian Reservation, and to be enrolled there when his father departed for the Armed Services during World War II. Upon his return, Alan’s father gathered his family and moved them to the Rocky Boys Indian Reservation where Alan and his siblings were enrolled. Alan is the only one in his family to have dual enrollment, acknowledging his lineage in both tribes.

Alan attended school in Billings, Montana, and then at St. Thomas Seminary in Kenmore, Washington, where he received a BA in philosophy in 1964. When he resigned from the seminary in 1965, he was drafted into the U.S. Army and served a tour of duty in Vietnam where he received a Bronze Star medal upon his discharge in 1968. Upon returning home, Alan married Sharon Fisher Parker and he enrolled in UCLA Law School, graduating in 1972 with a Juris Doctorate. Upon graduation he joined the Solicitor’s Office, U.S. Department of Interior, where he worked until 1975 when he was appointed to serve on the Task Force on Tribal Government of the American Indian Policy Review Commission of the U.S. Congress. The commission completed its work in February 1977, and Alan was then appointed to serve as chief counsel to the Select Committee on Indian Affairs of the U.S. Senate. He played a role in the passage of the Indian Child Welfare Act and the American Indian Religious Freedom Act as well as negotiating congressional settlement of the Maine Indians Land Claims and the Ak-Chin Pima Maricopa Water Rights Claims. In 1981, upon resigning his position from the Select Committee on Indian Affairs, Alan was appointed to serve as president of the American Indian National Bank in Washington, D.C. In 1987, he was called back to the Senate to serve as staff director to the Select Committee on Indian Affairs under Chairman Daniel Inouye. The committee secured the passage of the Indian Gaming Regulatory Act and the Tribal Self-Governance Act in 1988, the National Museum of the American Indian Act in 1989, and the Native American Graves Protection and Repatriation Act in 1990. In 1997, Alan moved to Olympia, Washington, to take a faculty position with the Evergreen State College, from which he retired in 2012. Having had a rich and long Indian lineage and dedicating his life toward the preservation and protection of tribal sovereignty have been personal and professional points of pride for Alan; however, at the time of the writing of this book, none of his four grandchildren is eligible to be enrolled with the tribe that he considers himself a tribal citizen nor with the tribes of their other parents and grandparents.

Se-ah-dom Edmo was born to Edmund McClarey Edmo and Carol Evenden Clark in 1976 in Portland, Oregon. Her father is enrolled in the Shoshone-Bannock Tribes and her paternal grandfather was also enrolled with the Shoshone-Bannock Tribes. Her paternal grandmother, Rachel Cook, was from Celilo, Oregon, and was enrolled with the Nez Perce Tribe, and her father (Se-ah-dom’s great-grandfather), Joseph Cook, was enrolled with the Yakama Nation and was also of Umatilla descent. Se-ah-dom’s great-grandmother was Priscilla Corbett, who was enrolled at the Nez Perce Tribe. Her grandfather, Edward Edmo Sr. (1899–1996), was born to Tom (1860–1933) and Melina Edmo (1842–1938). Tom Edmo was the son of Chief Arimo (1806–1896).

Se-ah-dom’s mother, Carol, is non-Indian, although both she and her family have deep ties to the advancement of Indian education, and Carol is a retired legal assistant from the Native American Program of Legal Aid Services of Oregon and had the primary responsibility of handling Indian Child Welfare cases, and was also assistant to the legal team in the landmark Settler Indian fishing rights case which established the jurisdiction of Indian tribes over that of state and local authorities on the Columbia River concerning Indian persons’ fishing as an exercise of treaty rights.

Despite having nearly half of her “blood” tribal, according to all of the enrollment policies of the tribes for which Se-ah-dom is a descendant, she is unenrollable and remains unenrolled at the time of publication of this book. This fact has not dissuaded her from dedicating her career and work toward the preservation and protection of tribes and to build their capacity from within.

Jessie Young was born to Peggy Dickerson and Douglas Young in Lihue, Hawaii. Jessie’s parents met in Hawaii. Jessie’s mother is an enrolled citizen of the Confederated Tribes of Coos, Lower Umpqua, and Siuslaw Indians, whose ancestral lands are located in modern-day Coos, Lane, and Douglas counties on the Oregon coast.

Robert James Miller was born in Portland, Oregon, to James Beryl Miller (born in Missouri) and Hazel Leona Miller (Captain; born in Oklahoma). Bob is an enrolled citizen of the Eastern Shawnee Tribe of Oklahoma and his mother was an enrolled citizen. His great-grandfather, Thomas Captain, was the chief of the Eastern Shawnee Tribe for approximately 18 years. Hazel Captain moved to Portland, Oregon, in 1943 to work in the shipyards as a riveter and welder during World War II. According to tribal and BIA blood quantum records, Bob is 1/8 Eastern Shawnee, but that is enough “Indian blood” to be enrolled in his tribe. He has identified closely with his tribal roots his entire life. Bob graduated from law school in 1991, where he concentrated on Indian law as much as was possible. He began practicing Indian law by 1993 and became a tribal judge by 1994 and was, and still is, a justice and chief justice of the Confederated Tribes of Grand Ronde Court of Appeals. He started teaching Indian law classes at Lewis & Clark Law School in Portland in 1993 and became a full-time professor in 1999 to teach civil procedure and Indian law classes. In 2013, he moved to the Sandra Day O’Connor College of Law at Arizona State University to teach in the Indian Legal Program where he continues to teach civil procedure and a broad range of Indian law classes.

As a professor at Lewis & Clark Law School, Bob Miller brought this group together after reviewing the work of Se-ah-dom Edmo and Jessie Young on the issue of Indian identity in rhetoric and criminal law, respectively. Se-ah-dom then contacted Alan Parker, who is her father-in-law, because of his decades of work with tribes. Within the dominant American experience, the fields that we address in this book rarely connect; for those in Indian Country, they all collide to become a part of the complicated way we experience the world as Indian people.

For example, the self-identification of oneself as an Indian person can have a direct effect on whether one is prosecuted for a crime as an Indian person; therefore, the words and rhetoric we use matter. Does it inherently undermine tribal sovereignty and the rights of tribes to determine, for themselves, who is a citizen and who is not to allow courts to accept self-identification for the purposes of prosecution? While some argue that Indians calling out modern cultural appropriation are being “overly sensitive,” what are the real-world effects of this practice on our youth in school? Combined with the absence of any education in American civics courses on upholding treaty rights, what effect does this have on the business of modern tribal governments? These are but a few examples of the interplay between disciplinary fields concerning the issue of Indian identity. Once our team began digging deeper, we found more questions that crossed disciplinary boundaries and challenged our sense of identity as occurring only in ethnic studies or anthropology.

Seeing these connections and the exigency for a wider transparent conversation in Indian Country on the issue, Bob proposed that we come together to write a book about the central idea and operation of Indian identity. Although Bob had to drop out, he is delighted that these three authors have completed this project. The work herein is hoped to be the beginning of a conversation both inside and outside of Indian Country regarding tribal sovereignty, citizenship, and the responsibility we share to govern, what now is known as, the United States, and the over 560 tribal nations within it.




Introduction

In the twenty-first century, the American public has been conditioned to think of American Indians primarily in the context of the history books that they encountered in school. In high school, they would have learned of the struggles that the native indigenous people of this country had to engage in just to survive. As a student of American history, they should have learned of the Pilgrims who founded the Plymouth Colony in 1620 near the coast of what is today the state of Massachusetts. Elementary school students would have read of the story of the Pilgrims who were rescued by the Indians, an event that led to the national Thanksgiving Day holiday in America. We Americans celebrate how the Pilgrims were reportedly saved by the Indians from starvation that first winter in America. In their college years, students in America learn how Indians were later credited with showing American Founding Fathers, such as Benjamin Franklin, how to design a democratic form of government that was modeled upon the Iroquois Confederacy of six Indian nations. Ben Franklin and the other Founding Fathers had only models based on autocratic monarchs in Europe to look to for their new constitution. The Iroquois Confederacy model of six Indian nations bound together for their common good became the basis for a constitutional democracy that is admired around the world today. Those Americans who reside primarily in eastern and western coastal areas may be familiar with the phenomenon of Indian tribal casinos that serve as venues for the performance of popular entertainers as well as recreational gambling. Tribal casinos also offer up to their customers a glimpse into the cultural identity of their tribal hosts. The authors of this book, who are all American Indians but who each come from different tribal backgrounds, hope to give our readers more than just a glimpse into the topic of American Indian identity.

Following this Introduction, attorneys Jessie Young and Alan Parker will share with our readers their ideas in Chapter 1, “Traditional Indian Identity.” In their view, this sense of identity is based on the different tribal traditions that form the basis for a sense of ethnic identity among American Indians. This identity, as we will see, is closely linked to our own unique tribal identities. Each of the 567 American Indian and Alaskan Native village tribal communities in the United States derive their sense of identity from their ancestral, traditional location or place in the physical environment of their homelands. “Place,” in turn, influences and defines the cultural ways and traditions of tribal people. “Place” gives the native people of this land, along with their own history as a distinct tribal people, a strong sense of who they are as a people among the larger community of peoples that they belong to.

In Chapter 2, “Indian Identity and the Role of the Tribal Governments Today,” Professor Alan Parker shares his views regarding Indian identity and the role of “Tribes as Governments.” Professor Parker turns our attention to focus on Indian identity and the role of the tribal governments today. Tribal governments today are confronted with many serious problems resulting from the impacts of the historical federal policies that defined how Indian people were to be treated by the U.S. government. He first focuses on the problems that were the result of the General Allotment Act of 1887. The Allotment law, designed by its congressional authors to break apart the tribal land holding, set aside and allocated from tribal lands an allotment of 160 acres for each eligible tribal member. This law then led to the development of the Indian “blood quantum system” (BQS). Following the passage of the General Allotment Act, Congress enacted a series of separate tribal allotment acts, and the Bureau of Indian Affairs (BIA), which was charged with implementing these laws, composed a list or roll to include every adult member of each of the 167 tribes that were subjected to a separate allotment act. To distinguish between tribal members who were sufficiently assimilated and could, theoretically, manage their own affairs regarding their allotment and those tribal members who were not ready to assimilate, the BIA identified tribal members who were still closely tied to their tribal ways. The BIA decided that the best distinguishing factor to rely upon was “degree of tribal blood.” Thus, on the roll of tribal members called for by the Allotment Act, each person’s BQS was listed. Those who were one-half or more Indian blood and had received an allotment of 160 acres were more closely supervised by the BIA. This BIA supervision went on for 20 years after the Allotment Act was passed before their allotted lands were handed over to their control. The BQS was only minimally effective as was seen by the fact that over 100 million acres of tribal lands were lost from Indian ownership over the next 20 years as land swindlers quickly learned how to gain possession of allotted lands from thousands of Indians.

In Chapter 3, “The Problems of Modern Indian Identity: Intersectionality, the American Dream, the Myth of Scarcity, Disenrollment, and Belonging,” Se-ah-dom Edmo, our third author, examines inequities experienced by tribal people and people of tribal descent, which are interconnected with their racial, ethnic identity and their status as enrolled tribal citizens. Edmo connects the idea of Indian identity to a broader and wider sociopolitical world where policies and practice are shaped. Many of the government’s policies are justified by racialized and multiple oppressive views evident in the inequitable application of the death penalty, mandatory minimum sentences, stand your ground laws, reproductive rights, foster care, and social services as well as the history of immigration and citizenship and who is considered to be a full person deserving of rights within U.S. borders. Edmo contends that, in an increasingly diverse society, we cannot limit the conversation of Indian identity only to federal Indian policy; we must consider the duress of broader structural oppression on tribal individuals, families, and communities.

In Chapter 4, “The Rhetoric of Indian Identity,” Edmo examines conversation over Indian identity in the field of rhetorical critique. She argues that this discussion is a must to reflect the accurate historical, legal, and sociocultural issues that work to create the world in which this debate takes place. There are two clear sides of this debate; this chapter explores both through a dialectic ethical critique, distilling the intrinsic ethical concepts at the core of each side of the argument. By comparing them directly with one another, based on their ethical claims, we can draw conclusions about their motivations and connect their rhetoric to the field of rhetorical critique. Using these viewpoints as a jumping-off point, an exploration of the significance of rhetoric’s role in upholding or dismantling tribal sovereignty is discussed.

In Chapter 5, “Mascots and Cultural Appropriation: Effects on Tribal Governments and Identity Development,” Edmo continues her analysis with examining the related topics—mascots, misrepresentation, and (cultural) appropriation. She examines the ideas that gave rise to the holidays of Columbus Day and Thanksgiving Day as different forms of cultural appropriation that, in turn, became symbols used to create mascots for sporting teams. She then puts this study into the context of the individual Indian and their view of themselves. Edmo observes that the negative effects of cultural appropriation on our sense of our collective identity are as powerful as they are unconscious. She concludes her chapter by showing how the role of tribal governments should be defined in the context of this struggle and discusses their need to protect their authority and their rights to say who can claim Indian identity.

In Chapter 6, “Education: Public Schools, Boarding Schools, Indigenous Scholarship, and Ethnic Fraud,” Edmo examines the history of education in Indian Country as it influences Indian identity. Edmo analyzes the efforts made by states to develop curriculum to teach the history of tribes within their state and how they interpret concepts of citizenship, race, and ethnicity of individual Indian students. Our readers will gain an appreciation for the need to develop a knowledge base that is dedicated to the preservation and protection of Indian treaties’ rights and the rights of tribal people whose ancestors signed the treaties.

In Chapter 7, “Criminal Law and Indian Identity” Jessie Young shares with the reader her research on the role of criminal laws and Indian identity. She explains how the application of contemporary federal criminal laws in Indian Country has direct impact on how Indian Identity may be defined. Federal courts have concluded that before an Indian defendant can be legally identified as American Indian, the law requires that an individual must have both Indian blood and “be regarded as Indian” within their own Indian community. Jessie will show how it has become increasingly difficult to make this determination.

In Chapter 8, “Tribal Citizenship and Indian Identity,” Jessie continues her examination of the relevance of the federal law to Indian Identity. The most important congressional statute that has historically impacted the civil rights of Indian people is the 1968 Indian Civil Rights Act (ICRA). In the ICRA, Congress made applicable to the exercise of tribal government authority many of the constitutional protections American citizens find in the U.S. Constitution. In doing so, Congress recognized that tribal nations in the United States are regarded as “Separate Sovereigns.” That is, they are not subject to the jurisdictional authority of the state in which they are located. Ten years after the ICRA was enacted, the U.S. Supreme Court had a case brought before it that tested the extent to which tribal citizens are covered by the 1968 law. In the case Santa Clara Pueblo v. Martinez, Santa Clare Pueblo is one of the 10 Pueblo existing along the Rio Grande River in New Mexico. The Pueblo brought their case before the Supreme Court after the lower federal court had decided that Mrs. Martinez, a member of the Pueblo, had a right to challenge the decision of the Santa Clara tribal government that had denied her application to enroll her children into the tribe. Mrs. Martinez was married to a Navajo Indian and she claimed that the Pueblo’s denial of her membership rights to enroll her children in the tribe violated the Equal Protection Clause of the Indian Civil Rights Act. In denying her relief and dismissing her case, the U.S. Supreme Court concluded that the right of tribe to determine who is entitled to be a member of the tribe is a right that is essential to protecting its tribal sovereignty. This decision of the Supreme Court has been challenged many times since it was decided in 1978 and the Court continues to hold that its decision is the law of the land.

In the final chapter, Chapter 9, Professor Parker focuses the idea of replacing the “paradigm of tribal membership based on blood quantum” with the “paradigm of tribal citizenship” based on the status of tribal nationhood. In this chapter, he examines the origins of the idea of “membership” in a tribal nation and points out that tribal membership has been based on a determination of whether a child has a sufficient degree of tribal blood quantum before the child is eligible to be enrolled into the tribe. He argues that the idea of basing membership in a tribe on degree of tribal blood was never a principle that came from tribal law or tradition. Rather, it was imposed upon tribes as a way to implement the General Allotment Act and, subsequently, was used by the BIA as the criteria for eligibility for tribal membership. Parker points out that the degree of intermarriage among American Indians over the past 80 years has made it nearly impossible to qualify Indian children for membership in their tribe. This paradigm shift to a membership criteria based on citizenship is now urgently needed and our hope is that the publication of this book will make it possible for this explanation of dueling paradigms to reach tribal leaders who are responsible for making and administering tribal laws for enrollment.

In the conclusion to this book, Parker sums up the issues developed by our writers and their proposed solutions to the problems surrounding American Indian identity that our writers are proposing. We believe that the reader will become aware, after reading this book on American Indian identity, that American Indians are a people who have become dispersed across the United States, often far away from their original tribal homelands. The U.S. government has adopted and followed a series of governmental policies designed to bring about and enforce a high degree of “assimilation” of the native people of America. Webster’s New World College Dictionary defines the word “assimilation” as “assimilating or being assimilated, specifically, the cultural absorption of a minority group into the main cultural body.” Webster’s has a secondary definition of the word “assimilation-ism” as “the policy of completely absorbing minority groups into the main cultural body, especially by intermarriage.”

In our analysis, the federal government has been only partially successful in its assimilationist policies and American Indians continue to maintain a cultural identity that is closely linked to the tribe that their ancestors are descended from. It is recognized that, among the larger community of American Indians, there is not general acceptance of a generic identity under the label “American Indian.” We identify ourselves as a tribal person who is a member or citizen of such and such tribe. Each tribe in the United States has experienced a diaspora of its tribal people in a manner that is similar the historic experience of both the Jewish people and African Americans. If we again consult Webster’s we find a definition of the word “diaspora” to refer to “1) the dispersion of the Jewish people after the Babylonian exile, and; 2) Any scattering of people with a common origin.” Many American Indians will agree that each tribal group continues to experience its own “diaspora” of its community of tribal people. Within this book on American Indian identity the reader will learn of the historic breakup of tribal lands following the adoption of the General Allotment Act in 1887. This led to loss of the land base necessary to support a community of people and the resulting dispersion of each group of tribal people away from their former homelands. The majority of tribal people also experienced the forced dispersal of tens of thousands of school-age young people away from their home communities resulting from the initiation of the federal Indian boarding school program beginning in 1884. In 1953, the U.S. Congress initiated a “Termination Policy” that was intended to terminate the recognition of tribal status of over 110 tribes. This was closely followed by the establishment within the BIA of the Indian Relocation Policy designed to depopulate the reservation by enticing Indian families to move off their reservations into “relocation centers” in regional offices scattered across the west.

The American Indian people have survived, and, in many cases, they are thriving with the economic success experienced with the advent of tribal gaming. The Indian Gaming Regulatory Act, adopted by the Congress in 1988, has made it possible for over 200 tribes to make use of their opportunity to create tribal casinos. According to the latest figures reported by the federal government, tribes are, collectively, now generating over $30 billion in annual earnings through the operation of their casinos and related businesses. The challenge facing them now is to build upon this success and develop ways of sharing this tribal gaming success among the many tribes who are located far away from the markets for tribal gaming but who live on Indian lands that are rich in natural resources.




CHAPTER 1
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Traditional Indian Identity

Jessie Young and Alan Parker

Prior to the European invasion of Turtle Island, commonly called “1st Contact” by European representatives of their monarchial governments and subsequently referred to as the “discovery” of America, the contiguous United States was completely inhabited by over 600 distinct indigenous peoples, or tribes, bands, or villages. Replicating a map with the individual names of those tribal people in this book is functionally impossible, as the names would be virtually unreadable.1 After European contact, all of these distinct tribal people were simply referred to as “Indian.”

Use of the term “Indian” to identify the indigenous people of the United States is interesting, but possibly the largest misnomer of all time. In 1492, Christopher Columbus, representing the Spanish monarch of that time, Queen Isabella, left on a voyage to South and East Asia, which at the time were referred to collectively as “India” or “the Indies.” The Spanish monarchs who had dispatched him on his voyage did so with a passport that contained the Latin words of ad partes Indie, which translates to “toward the regions of India.” When he landed in The Antilles Islands, Columbus referred to the resident peoples he encountered there as “Indians” in the mistaken belief that he had reached the Indian Ocean. Even though his mistake was realized relatively quickly, the name “Indian” stuck. There are some individuals who suggest that the term’s origin was not a result of Columbus’s confusion but from the Spanish expression En Dios, meaning “in God.”2 However, this theory has been characterized as a linguistic urban legend, and is not generally accepted.

Regardless of how it came about, one thing was true: the term “Indian” was originally used to differentiate aboriginal peoples from Europeans. It was not long before European colonists began to understand that the indigenous people of the United States were not a homogeneous group sharing a unified culture and government, but discrete societies with their own distinct languages and social systems. The pre- and post-constitutional governments in the United States also dealt with individual Indian tribes, not with Indians generally, which is evidenced in the separate treaties that these governments entered into with these individual Indian groups. Despite these common misunderstandings, the use of the general term “Indian” persists to this day.

Some have argued for a shift from the term “Indian” to either “American Indian” or “Native American.” Regardless of what term is used—Indian, American Indian, Native American—each term is a generalization that, in our view, works to dilute and diminish the wonderfully magnificent diversity of both the indigenous groups that were unable to survive the plague of European contact, and the tribal nations—federally recognized, state recognized, and currently unrecognized—that exist today. Traditional notions of identity (which will be referred to in this chapter as traditional Indian identity for lack of a better word or term) do not function the way that contemporary Indian identity does. For example, contemporary Indian identity could take the form of tribal citizenship or tribal self-identification. In contrast, traditional Indian identity was usually, but not necessarily, passed down at birth and represented a way of life of a people.

Yet, explaining and exploring traditional notions of Indian identity in generalities would be a disservice to all tribal nations and to all Indian people, as it would continue to perpetuate a generalized and diluted portrait of Indians and tribal nations as a homogenous group, and would fail to appreciate the vast and incredibly diverse groups of indigenous people in the United States. However, with that said, there are some basic and fundamental truths that can be gleaned from the way that indigenous groups in the United States generally organized themselves. Pointing out these general ways will allow for a rudimentary foundation upon which to build an understanding of traditional notions of Indian identity in specific Indian tribes, and will open the door to appreciating the differences of each separate, unique, and spectacular Indian tribal nation.

For example, at the most basic level, groups of individual Indians organized themselves—and some still do—in small groups such as bands, clans, and villages. Many clans, following their traditional practices, trace their identity to animal or plant affiliations. Each band, clan, or village is often a small subset of a larger organized group such as a tribe or a nation. Each clan, village, band, or tribe did not historically function independently from other groups. Following their tradition, a tribal group was either matrilineal, based on kinship with the mother or the female line, or patrilineal, basing their relationships back to the father or descent through the male line. Moreover, European contact did not automatically change these traditions.

With this simple foundation laid, the remainder of this chapter will explore what traditional Indian identity meant prior to and following European contact in four different tribes in geographically different areas of the United States.


NORTHEAST: IROQUOIS

In contemporary Iroquois culture, identification with clans such as turtle, wolf, eel, and snake continues today. In the Iroquois culture, adoption was a practice of granting a full citizenship to someone from outside of the league or sometimes to someone simply from outside the clan. The majority of foreign adoptions recorded in Western records involved women and children.

Adoption was at the discretion of the clan, and fully grown men might just as easily be adopted as were children. The decision to adopt rested solely in the hands of clan women and it often depended on whether there was a vacancy in the clan because of the death of a leader or a titleholder. Adoptions might occur on multiple levels (clan), but national adoptions were rare.

Because of the interrelationship between clan (mother) and nation (father), individual identity consisted of both clan and nation. For example, a woman could be from the clan turtle and the Cuyahoga Nation and this was regarded as identity by two cords—a twin identity that has been misrepresented in the twentieth century by the Western demand that people identify themselves solely by nation and not by clan.



SOUTHWEST: NAVAJO AND PUEBLO

The Navajo Nation stands out from all the other tribes in the United States primarily because of the fact that this tribe possesses the largest land base. The Navajo Indian Reservation consists of 16 million acres that are located primarily in the northeast corner of the state of Arizona. Parts of the Navajo Indian Reservation extend into New Mexico to the east and Utah to the north. Although we will focus in this chapter on the Navajo people, or Dine as they call themselves, and the Pueblo people, the Southwest is a region that includes three other major groups of tribal people. The Pueblo people include the 19 Pueblos in New Mexico and their relatives in central Arizona, the Hopi. The Apache people are related to the Navajo in that they are both descended from the Athabascan people who migrated from the far north. The Apache include two large tribes in New Mexico, the Jicarilla and Mescalero, and several Apache tribes in Arizona. In Central Arizona you will also find our third group, the Pima and Maricopa people. However, we will first focus our discussion of traditional Indian identity among tribal people in the Southwest on the Navajo or Dine people. In terms of population they number over 300,000 residents on the Navajo Indian Reservation with several hundred thousand who have migrated to take up residence in the large metropolitan centers of Phoenix, Arizona; Albuquerque, New Mexico; and Los Angeles, California.

The Pueblo people are considered by historians to have descended from the ancient Anasazi people who mysteriously vanished nearly 1,500 years ago after having established a network of flourishing communities along the rivers and mesas of the Southwest. The Anasazi built their communities around their fields of corn, which was apparently acquired over 2,000 years ago through trade relations with tribal people residing in the far southwest, lands known as the country of Mexico. They constructed their dwellings of mud plastered over wooden frames. For protection against other tribal people who raided their communities for the corn stored in houses that served as grain warehouses, the Anasazi built a series of fortresses in nearby canyons. Perhaps the most famous cliff dwellings are at Mesa Verde in the southwest corner of Colorado and Chaco Canyon in central New Mexico. Today’s Pueblo people live in 19 communities situated along the Rio Grande and Pecos Rivers. They share a commitment to pass on to each succeeding generation their religious traditions and practices that center on ceremonial dances and gatherings keyed to seasonal cycles and the harvesting of their sacred cornfields. They are also famous for their distinctive artistic expressions of tradition and culture. Each summer, the Pueblo people gather in Santa Fe, the capital of New Mexico, to create their Indian Market, which draws thousands from across the United States to take part in their festival and shop for artistic treasures.

The Navajo are also a very spiritual people who are known for their traditional songs, which call upon their people to “walk in beauty.” If one were to visit their lands surrounding Canyon De Chelle in the heart of Navajo Country, strikingly marked by the red rock walls, you would understand why their prayers call for the Dene people to have “beauty above and beauty below.” They are also known for their devotion to maintaining their own language and their youth are strongly encouraged to learn fluency in their native tongue from an early age. The Navajo Nation established a tribal government that requires that all their official proceeding be conducted in Navajo. To be eligible to serve as an elected official of the Navajo Nation, you must demonstrate that you possess a high degree of fluency in Navajo. With the 20 plus communities located within the Navajo Indian Reservation, called Chapter Houses, support is given to all tribal members to maintain their agricultural lifestyle, raising crops of corn and herds of sheep. The Navajo are known for the beauty of their traditional artwork such as the sand paintings and their ability to master the craft of weaving with wool spun from the fleece of their herds of sheep. Navajo woolen blankets are prized across the southwest and among tribal people though the United States. Children are taught the traditional religious practices of their people and the elders of the tribe consider it a high duty to pass their sacred stories on to the children. The Navajo people, the Dine, are admired among U.S. tribal nations for their success at maintaining their traditional ways and practices that are essential to their traditional identity as Navajo.



NORTHWEST COAST: COOS

The people who for time immemorial inhabited the area that is now called Coos Bay, Oregon, organized themselves in small coastal villages ranging from 10 to 100 people. The people of the villages of South Slough and the ocean beaches were known as Baldiyasa or “beach shore people,” and the people of the villages at the mouth of the Coquille River were known as Gwsi’ya. The people in these villages spoke the Miluk language, and individuals in these villages were called Miluk-w’mae or Miluk person. Together, these villages made the Miluk band of Indians. The people who from time immemorial inhabited the area that is now called North Bend, Oregon, also organized themselves in small coastal villages ranging from 10 to 100 people. However, these people spoke a similar, yet distinct, language, Hanis Coos. These Hanis-speaking villages collectively made up the Hanis band of Indians. Some of the villages also had satellite villages, which were seasonal or year round. The two bands—Hanis and Miluk—made up the Coos Tribe.

The Indians in Coos Bay and North Bend villages were exogamous for both political and genetic reasons. Marrying outside of the village ensured against inbreeding and also helped to forge close family ties with other villages, ensuring good trading partners and economic cooperation. Culturally, it was seen as prestigious to seek a wife from a distance. Thus, within each village, the males were closely related either as descendants or as siblings to the headman, while the wives in the village comprised women from other villages. All of the daughters were married out to men in other villages. Social and economic ties were cemented thorough intermarriage and blood ties. All politics began and ended with marriage and lineal decent. Coos men could have numerous wives, and Coos women were permitted to divorce their husbands, but they were required to leave the children with the father, and thus with the village. Yet, Coos women who were considered a part of the village in which they married reverted to their pre-marriage identity when they divorced their husbands, and typically went back to the village of their father to reside until and if they remarried. While this was a patrilineal way of being, powers ran in families both from either maternal or paternal members.

Women who married into other villages and thus became a part of that village or group did not lose their pre-marriage identity. For example, Coos names were based on where the person came from and, in marriage, these names did not change.

After contact, it was common for fur traders to marry into a prominent Indian family within the trading area. Marrying into an Indian family would give traders kinship relatives, and would make doing business in the area much easier.

In the Coos villages, white men including traders married into the Indian villages. Many of the white men who married Indian women moved close to their wives’ fathers’ villages. The Coos villages saw advantages to marrying their daughters to these “moving people” including technologically advanced good obtainable through them. Local custom made it easy for whites to buy an Indian wife.

If a divorce occurred between a Coos woman and a white man, which involved a child, this child was typically not left with the white father; rather, the child was taken to the mother’s father’s village and became a part of that village. A stepfather, typically the mother’s brother, would become an integral part of the child’s life.



NORTHERN PLAINS: CHIPPEWA CREE

The Chippewa Cree Tribe was moved onto the Rocky Boys Indian Reservation by federal agents at the beginning of the twentieth century. They comprised two different bands, a band of Chippewa Indians, who were led by Chief Stone Child, and a band of Cree who were led by Chief Little Bear. Stone Child’s band came to Montana from North Dakota when they found that the Turtle Mountain Indian Reservation, located in the northwest corner of the North Dakota state, was simply too small to support them and the other bands of Chippewa who were relocated to the Turtle Mountain Indian Reservation. The ancestral home of the Chippewa Indians is in the Great Lakes area of the country where they existed as hunters of game such as buffalo and deer as well as gatherers of local crops such as wild rice. But their homelands were encroached upon by large groups of European settlers, with direct help from the U.S. government, who came to the United States as emigrants in the early nineteenth century, primarily from the area of northern Europe known as Scandinavia. Several groups or bands of Chippewa moved west to North Dakota where Indian agents directed them to settle on the Turtle Mountain Indian Reservation. The band of Cree Indians led by Chief Little Bear came to Montana from Canada in 1885 after the war known as the Riel Rebellion ended. The Riel Rebellion was instigated by a leader of the Metis people, Louis Riel. The Metis are not considered a separate tribe but were a large group of Indians who were of mixed blood. They were individuals who came from different large tribes such as the Cree, the Assiniboine, and the Chippewa, as well as individuals who were descendants of French trappers and Indian women of the different tribes. The Metis people banded together in the mid-1800s and were seeking recognition by the government of Canada as a separate tribal group. When the Canadian government refused to take action on their petition, Louis Riel declared that he would lead them in founding a Metis province of their own and they took up arms in an armed rebellion against the government. Riel was joined by a number of other Indian leaders including the Cree Chiefs Big Bear and Wandering Spirit. The rebellion lasted only two months and when it was over, Riel was captured and executed by the Canadian government. Big Bear and Wandering Spirit were put in prison in Winnipeg and Big Bear’s son Little Bear escaped with 200 members of their band. They eluded the Canadian army and Little Bear led his people across the border into Montana.

Stone Child and Little Bear joined forces after wandering across Montana for more than 20 years and established a joint camp for their people on an abandoned military reservation known as Fort Assiniboine. The fort was located near the town of Havre in the north-central part of the state. At the beginning of the year 1886, when the citizens of Montana were making an effort to gain statehood, there was an effort by many public figures in the new state to petition the federal government to send the two bands of Indians back to Canada. Little Bear responded by convening a sun dance ceremony just outside the town of Helena. Since the sun dance was outlawed in the Montana territory, local authorities took action to deport the band, but Little Bear and his people escaped to Canada and then came back by late fall of the same year. Finally, in 1908, a coalition of prominent citizens came together to create public pressure aimed at forcing the federal government to recognize that the two bands were destitute and homeless. They began to demand that a reservation be established for “these homeless Indians.” Finally, in 1912 the federal government agreed to set aside 92,000 acres of the 160,000-acre Fort Assiniboine military reservation. The residents of the town of Havre wanted no part of this idea and were able to pressure the government to put a halt to the plan. However, in 1915, after the two bands had resided on the abandoned military reservation for more than a year, an agreement was negotiated with the town leaders of Havre to create a buffer zone between them and the Indians, a zone that became known as Hill County Park. Shortly after the final agreement was announced, Chief Stone Child, who had become affectionately known by the locals as Chief Rocky Boy, died. President Woodrow Wilson signed an executive order shortly thereafter, creating the Rocky Boys Indian Reservation on September 17, 1916.


Rocky Boys Indian Reservation Today

As of 2014, total tribal enrollment in the Chippewa Cree Tribe is approximately 6,000 members of whom approximately 40 percent live off the reservation. In the years since they began permanent residency at Rocky Boys Indian Reservation, the combined bands continue to observe the sun dance ceremony, which is convened each year in late June during the vernal equinox. Although only 50 to 100 participants take part in this ceremony, 300 to 400 family members of the sun dancers attend the three-day event to lend their support. The sun dancers enter the sun dance lodge in the morning of the first day and take their places around the inner circle of the lodge and began their dance as the sun dance makers commence a series of songs while seated around a large drum in the center of the lodge. They continue to dance over the course of the day and into the night, stopping for short rest periods. The dancers have all vowed to refrain from taking any food or water during the three days of the sun dance ceremony. Several days before the ceremony begins, sweat lodge ceremonies are held in advance of the sun dance and are conducted by elders who are initiated into the practice of holding sweat lodges. Participants in the sun dance are expected to engage in a sweat to purify themselves before entering the Lodge. While the sun dance is the primary ceremonial event, it brings the Chippewa Cree people together to renew their sense of tradition and commitment; Owl dance ceremonies are also held throughout the year as social events. The Chippewa Cree Tribe also succeeded in establishing a tribal community college at the beginning of the 1990s. The college is named “Stone Child College” after Chief Stone Child, and this institution has proven to be a positive force to not only educate the younger generation but also design and offer classes in the history of the Chippewa Cree people and to revitalize the practice of speaking the Cree language among the population.

SUMMARY

The stories of the history and traditional practices of the tribal people that are featured in this chapter can offer the reader only a glimpse into the how tribal identity is the foundation of what we are calling American Indian identity in this book. We hope that these stories illustrate how tribal or ethno identity is shaped by the physical environment in which each tribal nation of people have found themselves. Our identity is also shaped by the historical struggles that we have engaged in just to survive the encounters that the indigenous people of this land have experienced with the European explorers. They thought that they were “discovering” a new world and laid claim to be the legal owners of the America’s using a fifteenth-century European legal theory which historians have called “The Discovery Doctrine.” Fortunately, we have survived and we are pleased to tell the story of American Indian identity in the twenty-first century.



NOTES

1. To see a full map see, http://www.npr.org/assets/news/2014/06/Tribal_Nations_Map_NA.pdf

2. Peter Matthiessen, author of In the Spirit of Crazy Horse, wrote: “When Columbus found the natives here, they were gentle people who accepted him, so Columbus wrote in his journal, ‘These are people of God’ (“una gente in Dios”). Later the ‘s’ was dropped and Indio became Indian.” Writer David Wilton noted in his book Word Myths: Debunking Linguistic Urban Legends, “this phrase does not appear in any of Columbus’ writing.” Wilton also says that since Greek and Roman times, more than a millennium before the voyages of Columbus, many European languages used variations of the term “Indian” to describe the peoples of the Indian subcontinent.





CHAPTER 2
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Indian Identity and the Role of the Tribal Governments Today

Alan Parker

The governing bodies that American Indian tribal nations have created and used to govern their people and their lands have an inordinate influence on how American Indian individuals chose their ethnic identities. Among their many different roles, tribal governments perform the task of “enrolling” tribal members into their rolls of tribal citizens. If the tribal enrollment office within a tribe (almost all tribes have created an enrollment office within their tribal government) is presented by the family of the future enrollee with an acceptable enrollment application backed up by proper documents, the enrollment office places their name to be approved by the tribal enrollment committee. If the committee approves their application, the applicant’s name is placed on the tribal roll. The enrollment office also has the responsibility to answer inquiries that are received by the tribal government from different agencies of the U.S. government and other interested parties to verify the status of their enrollees as a “duly enrolled member” of the tribe. In the “Introduction” to our book, our lead author, Professor Alan Parker, introduces to our readers the topics “American Indian identity,” “citizenship,” “membership,” and “blood.” He explains the crucial importance that their tribal identity has to American Indians in their modern-day life as tribal citizens, citizens who can claim such an identity on the federal government’s census form as well as other official venues. All citizens in this country are asked to assert and verify their identity as a U.S. citizen in many different institutional venues that exist in American society, venues that call for a verification of their status as a U.S. citizen, such as voter ID forms used to qualify citizens for participation in elections for county, state, and federal offices. In Chapter 1, “Traditional Indian Identity,” Jessie Young and Alan Parker explain to our readers the traditional methods that were used in historical times to define our different tribal identities and what traditional practices continue to be used today. In Chapter 2, we now focus our attention on how American Indian identity is related to the role of tribes and, more explicitly, tribes as governments. We start by asking, what place do tribal governments occupy in the scheme of governments in this country?

Webster’s defines “tribe” as “A group of people, families, or clans believed to be descended from common ancestors and forming a close community under a leader or chief.” The tribes who historically comprised the indigenous inhabitants of North America were first recognized as Indian Nations in 1763 by the Royal Proclamation of King George of England. It is said that King George issued his proclamation to assert the preeminence of the Crown over private trading companies who were establishing trading relationships with the tribes of indigenous peoples in North America. Following the “Declaration” of their independence from the Crown in 1776, a War of Revolution was waged by the American colonists. Upon the cessation of warfare between the 13 former British colonies and the monarchy of England by the Treaty of Paris in 1781, the newly established U.S. government followed the principle established in the Royal Proclamation. They asserted the preeminence of their newly established federal government over any competing roles claimed by individual state governments and private trading companies. In a short time thereafter, they began entering into treaty agreements with the Indian tribal nations. The new Constitution, adopted by the representatives of the former British colonies in 1787, recognized that the U.S. Congress was delegated the authority to regulate commerce with foreign nations and among the several states and with the Indian Tribes (see the U.S. Constitution, the Commerce Clause, Article 1, Section 8, Clause 3). Congress quickly began to implement its broad powers by establishing a comprehensive program regulating governmental relations with the Indian tribal nations. One of the first statutes adopted by the Congress under the authority of the Commerce Clause was the Indian Trade and Intercourse Act of 1790. This act represented congressional policy to implement the Indian treaties and established the basic features of the federal government’s Indian policy. Before treaty making was ended by the Congress in 1871, over 370 treaties were entered into between the United States and the Indian tribal nations in America.

In the census of the U.S. population conducted by the U.S. Bureau of the Census in 2010, the bureau reported that 5.2 million American citizens identified themselves as American Indian or Alaskan Native, either exclusively (i.e., only American Indian or Alaskan Native) or in combination with one or more different races or ethnic groups. Out of this total of 5.2 million, 2.9 million respondents identified themselves as having only an American Indian or Alaskan Native identity and ancestry while 2.3 million reported that they were descended from one or more races. This combined population also showed a very rapid growth having shown a 39 percent increase in their population since the 2000 census was concluded and the results made public. In her 1990 book, Ethnic Options: Choosing Identities in America, published by the University of California Press, sociologist Mary C. Waters reported on her study of the results of the 1980 U.S. census. Her work was based on an in-depth analysis of the census results and she conducted her study using extensive survey information that she collected from participants who took part in the 1980 census. She chose respondents who identified themselves as white European American descendants. Her study included in-depth interviews that she conducted with two groups of Euro-American respondents to the census: one group who lived in San Jose, California, and another who resided in Philadelphia, Pennsylvania. Social scientists would classify this information as “qualitative data.” Respondents who identified themselves as American Indian represented only a very small number of these participants, less than 2 percent. Professor Waters also relied upon quantitative data resulting from the 1980 census, which was available from the Bureau of the Census. She relied primarily upon census information that resulted from the “Ancestry Questions” that were contained, for the first time, in the U.S. census. Census administrators used these survey instruments and trained the census takers to use them in the 1980 census. Thus, her study combined both quantitative and qualitative research methods and the data/information that she gained as a result is considered to be highly reputable according to the standards of social scientists. We should note that the Bureau of the Census currently uses strictly a “self-identification” method to obtain the ethnic identification information gained from respondents including the American Indian/Alaskan Natives responding to the census.

Professor Waters, who identified herself in her book as Irish American and is descended from parents who identified themselves as Irish on both the mother’s and father’s side of the family, produced a thoughtful book that is very relevant to our analysis of American Indian identity. Her focus on European immigrant descendants looked primarily at the children and grandchildren of those who entered the country at the end of the nineteenth century and the first two decades of the twentieth century. She points out that in 1924 the Congress passed laws that imposed new restrictions on immigration into this country and immigration slowed to a trickle in comparison with the preceding decades. Of course, the Great Depression era, which began with the stock market crash of 1929, gave rise to a decade of hard economic times that really ended only with the onset by America into World War II on December 7 of 1941. Refugees from Europe were admitted into the United States during this time but they did not constitute a huge number. Immigration laws did not become more flexible until 20 years after the end of World War II, with the passage of immigration reform laws in 1965. Much of Professor Waters’s analysis is drawn from a study of the experiences of immigrants from Ireland, Germany, Poland, Italy, Greece, Slovenia, and Sweden/Norway. She explains that she wanted to gain an understanding of the impact that a strong sense of ethnic identity is having upon Americans by confining her research to European immigrants and their descendants. She concluded that if she had opened her study up to questions of the struggles to preserve ethnic identity among non-European immigrants and other people of color, she would have been overwhelmed with issues of the impacts of racial bias and prejudice upon them rather than simply their efforts to preserve and practice their ethnic identity as her research subjects from Western Europe.

Professor Waters discusses in her book the debate that took place among social scientists over whether these new Americans would ever lose their ethnic identities in the “Great American Melting Pot.” She points out that these debates largely took place among the “assimilationists” and the “pluralists” and their differing perspectives on ethnicity. The assimilationist school argued that for later generations of these former immigrants who were further removed in time from the original immigrants, social and cultural ties to their ethnic group are increasingly less important. The assimilationists point out that structural forces that maintain ethnic group solidarity and cohesiveness have been waning with the passage of time. They point to a marked decline in residential segregation of white ethnic groups in American cities and rural areas, decline in occupational specialization, increase in rates of intermarriage and social mobility, and increase in their distance in time and generations from the original immigrants. These changes in structural forces all decrease the isolation of the ethnic group that has maintained its cohesiveness. As the descendants of the original immigrants leave the ethnically homogenous ghettos of the urban areas, the assimilationists argued that their social world is increasingly ethnically mixed and their ties to the original ethnic culture are reduced. Without political or economic reasons for maintaining ethnic solidarity, the importance of ethnic identification and allegiance to the group for the individual declines and other means of identification and political and economic organization develop.

The pluralists’ perspective, on the other hand, argues that ethnic assimilation is not inevitable. They challenge the concept that the importance of ethnicity necessarily rests on continued ethnic segregation within the broader American society. They argue that even when such primary relationships as ethnic intermarriage occur, there is still evidence that ethnic identity is maintained. They point to continued high rates of marriage within one’s own ethnic group, continued socioeconomic and attitudinal differences among ethnic groups even into the third and fourth generations, and continued self-identification of individuals as “ethnics” on sample surveys and the U.S. census. These practices are seen as evidence that total assimilation is not imminent and they point to evidence that these later generations of immigrants continue to actively participate in ethnic cultural practices and events within their ethnic communities and assert their ethnic identity whenever possible.

This debate between the proponents of the melting pot, assimilation school of thought and cultural pluralism school, was fueled also by the new wave of largely non-European immigrants ushered in by the changes to the country’s immigration laws that took place in 1965. These new waves of immigrants came primarily from Eastern Europe, the Middle East, Asia, Africa, and South America. Their arrival time coincided with the impacts on American society resulting from the experiences of the civil rights movement of the 1960s and 1970s that brought political mobilization of America’s racial minorities. The question whether ethnicity would ever cease to matter to the later generations of European immigrants was assumed to provide an answer to questions regarding what would now happen to the new wave of largely nonwhite immigrants and what could happen to the newly empowered—but long-term ethnic Americans—the blacks, Indians, and Chicanos.

As we reflect upon Professor Waters’s research findings and speculations in her book, Ethnic Options, it is now appropriate for us to consider what distinctions may exist between the struggles over ethnicity among white European Americans who are descended from immigrants of their prior generations and the “Identity” issues of American Indians who are distinguished by their struggles against enforced-assimilation practices of the U.S. government. The rapidly growing population of American Indians who self-identified themselves in the most recent 2010 U.S. census are descended, primarily, from tribal people who were subjected to highly “coercive” government policies of assimilation that took place in the nineteenth century and throughout most of the twentieth century. In the nineteenth century, the so-called Indian Wars era in U.S. history can be dated from the end of the Civil War in 1865 up to the last battle in 1890, known as the “Massacre at Wounded Knee” by U.S. troops of Chief Big Foot and 150 of his men, women, and children. Wounded Knee is located on the Pine Ridge Indian Reservation in South Dakota. During this period, the population of indigenous people in the United States declined drastically as they were displaced from their ancestral homelands across the Great Plains and Rocky Mountains. They were hunted by the U.S. Army and forced to move onto and permanently reside on small parcels of land reserved for them in earlier treaties. Within several generations, these Indian Reservation communities quickly became pockets of extreme poverty. Their natural way of life to be hunters with their own “subsistence economy” dependent upon the continued existence of the great herds of buffalo came to an end. The buffalo were hunted to near extinction as railroads were built across the American West. The resulting “Open Range” lands declared by the government were distributed to waves of immigrants who were enticed by the U.S. government to come to America from Europe and were encouraged by government policies to become “settlers.” They were authorized by the federal government to stake a claim of 160 acres each to what was now “public lands” in the West and construct a home where they became homesteaders. (The Homestead Act was adopted by the Congress in 1862.)

The U.S. Congress, encouraged by so-called Friends of the Indian organizations that were active in the late nineteenth century, enacted the General Allotment Act in 1887. The General Allotment Act was named after one of the principal authors of the bill, Congressman Henry Dawes, and it became known as the Dawes Act. Henry Dawes was persuaded by the Friends of the Indian group to see the allotment process as a way to encourage the Indians to also become homesteaders so that they would become assimilated into the general society by learning to become farmers.1 The federal government also began at this time a program of enforced assimilation of the population of tribal peoples by building a network of “Schools for Trade and Industry” for Indian students. These schools were designed to function as government boarding schools where the Indian students were taken to reside year around. Carlisle Indian School was established in 1879 at Carlisle Army Barracks in Pennsylvania and Haskell Indian Industrial School was established in 1884 at Lawrence, Kansas. These two schools became a prototype for a network of approximately 500 Indian boarding schools that were located in 18 different states. The Bureau of Indian Affairs, with support from the U.S. Calvary, embarked upon a campaign of rounding up Indian children and forcibly taking them from reservation communities to the Indian boarding schools, often at an early age. The infamous motto of Carlisle Barracks superintendent, Army Colonel W. Pratt, was to “Kill the Indian in the students so we can save the man!”

Children were held at Carlisle and Haskell in isolation and in regimented and sterile settings. Separated from their homes and communities, they were placed in dormitory settings fashioned after military training schools. They were controlled, trained, neglected, and abused. They were punished for speaking their native languages, and banned from acting in any way as representatives of their traditional, cultural practices. They were intentionally and systematically inculcated with a sense of shame for being Indian through the ridicule of their religions and their cultural ways. This system of institutional neglect motivated many students to run away, and at Carlisle in the years from 1883 through 1918, there were 1,842 documented records of “desertions” and nearly 500 deaths. For a complete record of these reports on the treatment of Indian students placed in Indian boarding schools, the reader is referred to the National Native American Boarding School Healing Coalition reports, which are available on the website of the Native American Rights Fund, www.narf.org.2 If one were to visit the campuses of Carlisle and Haskell today, you can still find cemeteries filled with tombstones marking the graves of several hundred young Indian students who died while attending these schools. The tombstones bear the name of each child and the names of the many different tribes and Alaskan Native villages that they came from only to be buried there at the Indian boarding school.

Although the worst practices of the Indian boarding school era were phased out beginning in the 1940s, approximately 10 of these schools continue to be operated today by the Bureau of Indian Education within the U.S. Department of the Interior. The students who are now enrolled are attending school there entirely on a voluntary basis. They primarily come from Indian tribal communities that are located in remote, isolated areas where the local school facilities are either simply not available or so poorly staffed that the parents of the Indian students greatly prefer to have them make the trip to attend high school or junior college at the Indian boarding schools that still exist. Schools such as Haskell Indian Nations University, the successor to the Haskell Industry and Trade School, offer a higher quality of education than what is available to the students locally. Students from past generations, who attended after the abusive practices were phased out in the 1940s, often send their children to the schools that they remember as a place where they made lifelong friendships with Indian students from other tribes. Because the schools have always been coeducational, students meet other young Indian people of the opposite sex who become their friends and sweethearts that they later marry and become their wife or husband. Their experiences have become a form of “cultural pluralism,” which involves a sharing of cultures among different tribes comparable to the cultural pluralism experiences among European immigrant descendants discussed in Professor Waters’s book Ethnic Identities. Contrary to the federal government’s goals for generations of students in the nineteenth and early twentieth centuries to totally assimilate the Indian students into the “Great American Melting Pot,” Indian students today gain an education that equips them to find a job and earn a living in the general American society without being forced to abandon their tribal identity. The choice as to whether they wish to retain their ethnic identity as a “duly” enrolled tribal member/citizen of the tribe(s) that their parents are descended from is entirely their own decision today.

What does this mean for our analysis of how tribal government policies and actions impact the development of American Indian identity? Among the 567 American Indian tribal nations and Alaskan Native villages that are “officially recognized” by the U.S. government, they have all elected to continue the historic government-to-government relationship that they have inherited from their ancestors. Beginning with the administration of President Ronald Reagan, who served as president from 1980 to the end of his second term in 1988, successive U.S. presidents have formerly pledged to the elected or appointed political leaders of the American Indian tribes that they would continue to honor and respect this historic relationship. The U.S. Congress enacted the Indian Self-Determination and Education Assistance Act in 1975. The Indian Self-Determination Act authorized every tribe in the United States to step into the shoes of the Bureau of Indian Affairs and to assume responsibility for the administration of local government services and functions that had been carried out by the bureau in the past. The Indian Self-Determination Act also authorized the bureau to enter into contractual agreements with each tribe that wished to assume from the bureau any or all of the local government services that it was conducting. This meant that the bureau would make available to tribes, who wished to contract with them, the funding that it was receiving from the Department of the Interior as authorized by the U.S. Congress in annual appropriations of funds from the U.S. Treasury. Each year Congress receives requests from each federal agency that specifies the funding that it will need in the coming fiscal year to fulfill its mission as authorized by laws such as the Indian Self-Determination Act. Under the terms of this law, all of the 562 tribes/Alaskan Native villages prepare funding estimates in advance of the beginning of each fiscal funding cycle. They submit their estimates to regional offices of the Bureau of Indian Affairs, which compiles and prepares the consolidated annual budgets that are presented to the Congress each year.

For the majority of Indian tribes in the United States, funds for operating a tribal government are appropriated by Congress and made available to them from the Bureau of Indian Affairs via either an Indian Self-Determination Act contract or a Self-Governance Compact agreement. These funds constitute the primary source of funding that they use to administer governmental services to their tribal members. This level of funding, and whether it compares favorably to the funding available to neighboring county and municipal governments, depends on whether the tribe is able to supplement such funding from its own economic development activities. In addition to generating local governmental revenues from agricultural activities on their lands, tribes generate revenue from other natural resources on their lands such as mining, oil and gas development, timber, or fisheries. In addition, over 350 tribes generate revenues that they are able to use for governmental operations by operating a tribal casino3 or other tourism-related activities. The main difference for tribes is that they do not have comparable sources of taxation revenues, such as imposing a property tax on the lands within their reservation. Such tribal lands are nontaxable as federal lands held in trust status by the federal government. Although tribes do have the rights under federal law to levy taxes such as a sales tax or excise tax on goods sold by enterprises operating within the boundaries of their reservation, they most often are competing with the state government or local municipal and county governments. Tribes find that they are “second in line” when they consider imposing such taxes after the state or local governments whose tax programs were established much earlier than theirs and can predate by many years their efforts to tax such activities. This is due to the fact that tribes only began to create such tribal government tax programs after they gained the resources to create their own tribal governments following the 1975 Indian Self-Determination Act. Before the 1975 act was passed by Congress, the Bureau of Indian Affairs functioned very much like a “Colonial Overlord” in its relations with the tribes. The bureau was the government for all intents and purposes and its officials saw no need to turn these functions over to the tribes.

If tribes were to insist on imposing sales taxes on commercial enterprises such as a gas station or a lodging establishment that are operating on their reservation, they would find that these establishments would simply move out of the tribe’s jurisdictional boundaries. They would, rightly, claim that they were being subjected to “double taxation” by the tribe and the state and local government and make it clear to the tribes that it would be worth the expenses that would be involved in moving their establishment outside the boundaries of the reservation. The great majority of tribes in the United States are faced with this “Double Taxation Dilemma” whenever they try to create a workable taxing jurisdiction to create revenue to support their tribal government needs. For those 220 tribes who are located close enough to the market for recreational gaming, they have been able to overcome this dilemma by using the 1988 Indian Gaming Regulatory Act to create a source of revenue from their casinos that is often sufficient to fund an effective government. The remaining tribes are still struggling very much with the need to find sources of revenue to supplement the funding available through the use of contracting with the Bureau of Indian Affairs as authorized by the Indian Self-Determination Act. However much of a struggle it may be for them, they manage to sort out the functions that they can perform compared to functions that are simply beyond their reach and focus on what is essential to serve their people’s needs. They operate with an administrative body that carries out basic operations such as keeping an office open for day-to-day business, carrying on their government-to-government relationships with the U.S. government, and maintaining intergovernmental relationships with the surrounding state and local governments. They operate a legislative arm of the government by conducting elections for a tribal council that is empowered under their federally recognized rights of tribal sovereignty to enact local laws or ordinances. They manage law enforcement by hiring a police force and exercise judicial powers by appointing a tribal judge. And, of course, they operate an enrollment office to accommodate the needs and desires of tribal members to enroll their children as new members/citizens of the tribe.

In the summary of this chapter, we note that for American Indians in the United States, their tribal identity is, for them, the most important form of ethnic identity as discussed by Professor Waters in her book Ethnic Options: Choosing Identities in America. Unlike the descendants of white European immigrants whom Professor Waters studied and wrote about in her book in 1990, today’s American Indians are all descendants of one or more of the Indian tribes that are recognized by the U.S. government as the descendants of the original indigenous peoples in North America. These are the same indigenous peoples who were recognized as indigenous nations by the European explorers who came to North America in the fifteenth and sixteenth centuries. They were first officially recognized in this indigenous nationhood capacity by King George of England in 1763. When the American colonists subsequently established their government as the United States of America in 1787 at their constitutional convention in Philadelphia, they wrote into their Constitution their recognition of the Indian tribes as tribal nations. The tribal nations were seen as indigenous nations who were empowered to enter into treaty agreements with the United States. The American Indians of the twenty-first century are all the descendants of these tribal nations.

The individuals who claim as American Indian, for official purposes such as the U.S. census, are asserting an identity that is directly linked to the Indian tribe or tribes that their parents are members of and are descendants from. They are all descendants of the indigenous peoples of this land who were subjected to many forms of abuse and depredations in the name of civilizing them, forcing them to assimilate into the great American melting pot. They are also the people whose ancestors entered into treaty agreements with the U.S. government. Although a great many of these Indian treaties were violated by the U.S. government, the courts in this country, functioning as an independent branch of the government, in ruling after ruling found that the treaties were agreements that the United States was bound to abide by and to honor.

For many years, the American people believed that once the days of treaty making with the Indians were ended by an act of Congress in 1871,4 they had no obligation to regard the Indian treaties as a law that they were obliged to respect. However, in a famous decision by the federal district court in Washington State, United States v. Washington (1974 District Ct. Tacoma), judge George Boldt ruled that the treaties that the United States had entered into with the tribes in Washington State (formerly the Oregon Territory), were still binding agreements. In these treaties the U.S. representatives stated that they would respect the rights of the Indians to take fish at all their usual and accustomed places in exchange for their agreement to turn over to the United States nearly all of their ancestral lands. The State of Washington appealed judge Boldt’s decision all the way to the Supreme Court, and in 1979, the Supreme Court upheld judge Boldt’s ruling. The impacts of this Supreme Court decision are still being felt today as his decision that the Indians had valid rights to take fish at their usual and accustomed places also means that the United States cannot destroy but must protect the habitat of the fish.

This federal court decision has become known all across Indian Country and it has breathed new life into the self-respect of the Indian people. They now recognize that their children and their children’s children will still be respected by the United States as descendants of the treaty makers whose rights do not go away with the passage of time. Treaties are the instruments that recognized the rights of the indigenous peoples of the United States and these rights exist because Indians are not people who will disappear into the great American melting pot. Indian identity is unique in this land and the identity of the individual American Indian relates back to the tribe(s) that he or she is descended from. American Indians are unique as compared to both white American descendants from European immigrants and colonizers and African Americans who are descendants of slaves and Hispanic immigrants who are descendants from the Spanish colonizers to Central and South America and the indigenous peoples of these lands. They retain their distinctive identity as indigenous people.


NOTES

1. The reader will find an in-depth discussion of the allotment process, which was seen as a means of breaking up the lands of the tribes that had been reserved for them in earlier treaty agreements, in Chapter 9.

2. The Native American Rights Fund is a public interest law firm located in Boulder, Colorado, founded in 1970.

3. Tribes operate casinos using the authority of the 1988 Indian Gaming Regulatory Act, 25 USC 2701-21.

4. In his treatise on U.S. policies toward American Indians, historian Francis Paul Prucha explains how the end of treaty making with the Indian tribes came about as an insert into the 1871 appropriation act for the Department of the Interior. See Francis Paul Prucha, The Great Father: The United States Government and the American Indians (Lincoln, NE: University of Nebraska Press, 1984), 164–166.





CHAPTER 3
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The Problems of Modern Indian Identity: Intersectionality, the American Dream, the Myth of Scarcity, Disenrollment, and Belonging

Se-ah-dom Edmo

Well, to me that’s what we’ve been exercising all these years, even through the 29 years of termination there was always the effort here to hold meetings, to keep track of the deaths and births and to keep the language going, that’s sovereignty, and knew where the people were. And when we all came back together for the restoration effort the first thing we did was look for our people. And we know who our people are and then after that of course there was new births and people that were not enrolled, teenagers and people up to 29 years old, that’s all they knew was termination so we had to find them. And we put together the constitution saying who was going to be our tribal members, that’s Sovereignty.

—Kathryn Harrison (Confederated Tribes of Grand Ronde)1

Control of tribal membership2—through enrollment, banishment, and disenrollment—is the inherent, reserved sovereign power of tribal nations. Power and control over tribal citizenship is a key component of tribal self-determination and self-governance, and is critical to the maintenance of tribal sovereignty because citizenship is at the core of a tribe’s identity. By controlling who is eligible for citizenship, tribal nations determine their body politic and cultivate what cultural characteristics make their tribal citizens unique. As a result, some individuals of Indian descent are tribally enrolled (possess citizenship in the tribe), some are eligible for tribal enrollment (eligible but are not yet citizens of the tribe), and some are ineligible for tribal enrollment (ineligible to become a tribal citizen). And because the U.S. Congress has been more inclined to equate Indianness with tribal citizenship, a decision to deny citizenship or to disenroll an individual can have an impact not only on personal Indian identity, but also on the services and benefits the individual is eligible to receive.

A discussion of intersectionality and disenrollment is important to the discussion of Indian identity because there are inequities experienced by tribal people and people of tribal descent, which are interconnected with their racial identity, ethnic identity, and, ultimately, their status as enrolled tribal citizens. An exploration of these issues through the narratives of the lived experiences of tribal people from across the country will help bring clarity and unearth issues that are complex, cumulative, and interwoven and create the fabric, a tapestry, of the story of Indian identity. Since first contact with non-Indian settlers, nonindigenous people in the United States, it has been important to expose the nature of the tears in that fabric of tribal identity. Before we began this narrative, a brief discussion of the Indian Civil Rights Act of 1968 and the Santa Clara Pueblo v. Martinez decision of the U.S. Supreme Court of 1978 will give us an understanding of the major policy guidelines tribes must consider as they confront issues of tribal membership and enrollment.

The first narrative is a modern-day story that has deep roots in tradition. Two spirit and lesbian, gay, bisexual, and transgender (LGBT) people were historically respected and revered in many tribal communities across the country and continent. Many tribes had traditional names for these members of their communities, and according to many native and nonnative scholars, they historically served important roles in tribal communities. But today, many two spirit individuals living in and outside of tribal reservation communities experience stigma and discrimination related to their political, racial, and ethnic identity as Indian people. Their sexual and gender identities all become important indicators for healthy communities, and in many cases, their treatment has led to negative health outcomes. Consequently, an exploration of the philosophy of oppression is also introduced.

In our second narrative, we take a look at the modern rise of the practice of “Disenrollment,” and specifically the story of this practice at the Confederated Tribes of Grand Ronde in Oregon. The rise of both disenrollment and posthumous disenrollment within the tribe has been criticized as being connected to greed over casino profits. However, this story like the concept of identity is a much more complicated matter than simply reducing the denominator by which casino profits are divided. That is, reducing the number of eligible tribal members means there are more resources for those left standing. This narrative is also about the assumptions and decisions made under the duress of structural racism. It is also about the consequences that we must live with when we come to terms with who we are. Many tribal people believe strongly in a relational worldview, dictating that identity is developed and maintained first and foremost through the relationships established and maintained, and not simply by personal accomplishment.3 Thus, the practice of disenrollment has two groups that it affects: those who are disenrolled and those doing the disenrolling. From the Cherokee Freedman being disenrolled by the Cherokee Nation to the highly profitable Rancherias in California, disenrollment has a long history and the prevailing question that every tribal leader must be concerned with is ethical one—Is this right, and how do we know if it is or not?

Conversely, the third story in this chapter is of the Blackfeet Nation of Montana and its 1994 inquiry and the request that it made to the Bureau of Indian Affairs (BIA) for funding for a tribal ballot initiative to amend its constitution and broaden the base definition of who could qualify as a citizen of its tribe. Challenging the idea of blood quantum by proposing to open their rolls to lineal descendants is not a unique idea—however, much can be learned by how the BIA responded to such a request and actions by tribal governments in general. As Katherine Harrison suggests, keeping track of family is an act of sovereignty. Enrollment departments of tribes serve one of the most crucial roles of tribal governments; they are responsible for tracking their tribal families, and reporting to other governmental departments on who and where their citizens are. Many, if not every tribal nation, has confronted or been confronted with the issue of blood quantum time and again—what are the lessons that should be taken from this and other similar case histories?

Having moved through stories of structural and institutional aspects of identity, we will shift to the personal and interpersonal experience of Indian people and explore the impact that identity, through citizenship and enrollment, has upon their health and sense of well-being. Recent studies upon the effects of microaggressions provide qualitative and quantitative analysis that has previously been hidden from awareness regarding the impact of everyday discrimination. Finally, we will look at the issue of intersectionality as it applies to Indian women, reproductive justice, and the pressure to maintain blood quantum.


INDIAN CIVIL RIGHTS ACT OF 1968

The problems of Indian identity are related to governance. As such, it is important to understand the basic laws and court decisions that relate to the issues that have to do with the interplay between tribal rights and individual rights. The first 14 amendments to the U.S. Constitution protect the individual rights embodied therein by placing restraints on federal and state power. However, federal courts had concluded that tribal nations were not covered by the Constitution and that these restraints do not limit tribal power over those individual rights and therefore do not address the dual political nature of identity within tribal communities. As concerns about civil rights generally increased in the 1950s and 1960s, Congress passed the Indian Civil Rights Act (ICRA) in 1968 as a means to require tribal governments to protect most, but not all, of the rights protected in the first 10 amendments of the U.S. Constitution. The central purpose of the ICRA was to “[secure] for the American Indian the broad constitutional rights afforded to other Americans,” and it sought to “protect individual Indians from arbitrary and unjust actions of tribal governments.”

The ICRA looked substantially similar to the Bill of Rights of the U.S. Constitution. While there are additional provisions of the ICRA that apply in limited circumstances, such as when a tribal court imposes a total term of imprisonment of more than one year on a defendant in a criminal proceeding, the original civil rights section of the ICRA applies to all tribal nations and makes many, but not all, of the guarantees of the Bill of Rights applicable within the tribes. In relation to intersectionality and disenrollment, the first two provisions in the ICRA are most significant. They state that:

No Indian tribe in exercising powers of self-government shall—

(1) make or enforce any law prohibiting the free exercise of religion, or abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble and to petition for a redress of grievances;

(2) violate the right of the people to be secure in their persons, houses, papers, and effects against unreasonable search and seizures, nor issue warrants, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the person or thing to be seized.

For the first 10 years following the passage of the ICRA, Indians with civil rights grievances against tribal nations filed cases in federal courts, and these courts heard their claims. These courts found that the ICRA established federal court jurisdiction so long as the individual exhausted tribal remedies. However, this all changed in 1978 with the Supreme Court’s ruling in Santa Clara Pueblo v. Martinez.

Julia Martinez, an enrolled citizen of the Santa Clara Pueblo, located in New Mexico, married a nonmember Navajo Indian. The couple’s eight children, however, were not eligible for Santa Clara Pueblo citizenship based on a tribal ordinance that only extended enrollment to the children of male Santa Clara Pueblo citizens. Without citizenship, the couple’s eight children were denied certain rights that were afforded to citizens of the Santa Clara Pueblo: the right to vote and to hold office; the right to hunt and fish; the right to land and water use; and finally, the right to live on the reservation.

After her pleas to change the membership ordinance fell on deaf ears, Julia Martinez and her daughter Aubrey sued the Santa Clara Pueblo in federal court alleging that the Santa Clara Pueblo’s membership ordinance violated the equal protection clause of the ICRA. This clause prohibits tribal governments from denying “to any person within its jurisdiction the equal protection of its laws or depriving any person of liberty or property without due process of law.”

At trial, the federal district court found that the ICRA did confer federal court jurisdiction and that the Santa Clara Pueblo did not retain sovereign immunity from suit in ICRA cases. As to the substance of Martinez’s claim, the district court found that the Santa Clara Pueblo’s enrollment ordinance did not violate the equal protection clause of the ICRA because the ordinance was established in accordance with traditional tribal law. In so doing, the court reasoned that:

[i]n deciding who is and who is not a member, the Pueblo decides what it is that makes its members unique, what distinguishes a Santa Clara Indian from everyone else in the United States. If its ability to do this is limited or restricted by an external authority, then a new definition of what it is to be a Santa Claran is imposed, and the culture of Santa Clara is inevitably changed.4

This case was appealed all the way to the U.S. Supreme Court. The Supreme Court ultimately did not hear the merits of the action. The decision held that enforcement of ICRA was to be in tribal courts. The Court also held that the U.S. Congress’s failure to provide remedies other than habeas corpus for enforcement of the ICRA was deliberate. Although this case is generally seen as a win for tribal self-determination and preservation of tribal traditional laws and culture, and is possibly the most cited Indian law decision of the self-determination era, the decision has troubled some legal scholars who argue that it legitimized sex and gender discrimination as well as reinforced gender binary in Indian Country. However, many Indian women affected by its outcome have defended the decision, arguing that real change must come from within each tribal nation, not from Congress or the federal courts.

Santa Clara showcases two seemingly competing principles: the sovereign rights of tribal governments and individual Indian rights. The question then becomes: Are the sovereign rights of tribes exclusive from, or at war with, individual Indian rights? Many legal scholars interested in strengthening tribal sovereignty and self-determination argue that individual Indian rights present a barrier to this goal. For example, Vine Deloria and Clifford Lytle argued that individual Indian rights requirements forced on tribal nations alter these tribal societies that understand themselves “as a complex of responsibilities and duties” into societies “based on rights against [the] government and [eliminate] any sense of responsibility that the people might have felt for one another.” On the other hand, some legal scholars argue that tribal sovereignty and individual Indian rights should go hand in hand. For example, attorney Rob Roy Smith argues that even though there is no one-size-fits-all approach to providing individual Indian rights, tribes should craft tribally and culturally appropriate provisions to provide sufficient due process and equal protection before Congress takes it upon itself to amend the ICRA to impose further limitations on Indian tribes, which may not be tribally or culturally appropriate.

The impact of further limitations by Congress or the Supreme Court on tribal sovereignty in relation to determining who is an Indian and who is not would be something that would be applied to all tribes, regardless of which tribe the case arose from. Regarding the idea of increasing limitations on tribal citizenship one Indian scholar claims they “appear to be increasingly used to bar speech, prevent political confrontations, and to limit the scope of tribal benefits. However, Indians aren’t a part of one singular indigenous nation, and many of the actions of these tribal governments threaten more than just the individual rights of tribal members. The very nature of tribal sovereignty and tribal self-governance is at risk.”5 The author suggests that the rise in limitations of citizenship potentially impacts all tribes’ congruent rights to continue to determine the nature of their individual citizenry.

If tribal leaders solely rely upon race or ethnicity to determine their citizenry, what kind of message does that send about the values of tribal nations? In what light do we reflect upon the rules and laws throughout U.S. history that bestowed rights based upon race, ethnicity, and nationality?



TWO SPIRIT PEOPLE: INTERSECTING IDENTITY, DISCRIMINATION, AND HEALTH

Research suggests that LGBT individuals face health disparities linked to societal stigma, discrimination, and denial of their civil and human rights. Discrimination against LGBT persons has been associated with high rates of psychiatric disorders, substance abuse, and suicide.6

Within tribal communities, family is important, and within most native families, there is someone who is two spirit, or LGBT.7 Invisibility and omission, in terms of legal protections, of two spirit/LGBT tribal people by tribal governments break communities apart, leaving families and individuals alone in the task of patching together legal rights, safety, and welfare for themselves and their children. Leaving this task to individual tribal citizens and members not only diminishes the status of these individuals and their families but also weakens the practice and integrity of tribal sovereignty and ignores the responsibility tribal governments have to care for and protect all of their citizens. The work of protecting the rights of all tribal people cannot thoroughly happen without also addressing issues of all tribal people, including two spirit/LGBT tribal people. Colonization taught tribal communities a great deal about homophobia and transphobia. As we work to consciously reclaim and return to our traditions we must also reexamine how the effects of colonization remain enshrined in tribal policy, law, and structure and what the remnants and effects of colonization are toward individuals and families. For tribal nations, LGBT equality and decolonization are inextricably linked; one cannot be truly achieved without the other.8 U.S. and tribal code generally do not include sufficient protections and full rights to LGBT people as compared to their heterosexual cisgender counterparts.9 This inequality among two spirit and LGBT tribal people tears the social fabric of tribal communities and, thus, the indigenous nations themselves. Although the rights and responsibility of tribal two spirit and LGBT people may not be fully recognized and protected, many tribal people know better than to simply accept these remnants of colonialism, and continue to respect two spirit people as integral members of communities, entrusting them with cultural and traditional knowledge, and electing many as leaders in tribal governing bodies.

Native two spirit/LGBT individuals also face the highest disparities across all social and health indicators. For example:


	Two spirit/LGBT people “are at a higher risk for cancer, mental illnesses, and other diseases, are more likely to smoke, drink alcohol, use drugs, and engage in other risky behaviors,”10 “are more likely to attempt suicide, and are less likely to have insurance than their heterosexual or non-transgender counterparts due to social stigma, culturally incompetent health care services, and other forms of discrimination.”11

	It is found that 19.1 percent of native gay male couples live in poverty (compared to 2.7 percent of white gay men), and 13.7 percent of native lesbian couples live in poverty (compared to 4.3 percent of white lesbian couples).12

	Nearly 41 percent of children being raised by native same-sex male couples live in poverty.13

	Native American and Alaskan Native transgender and gender nonconforming people often live in extreme poverty, with 23 percent reporting a household income of less than $10,000/year—and they are also more likely to be HIV positive.14

	While Native Americans have the highest suicide rate of any population in the United States, 56 percent of native transgender and gender nonconforming respondents in a national transgender survey had attempted suicide.15

	Over 50 percent of native gay or lesbian students experience physical violence at school because of their sexual orientation, and more than one-third reported missing class at least once a month for fear of being bullied or harassed.16

	In 2010, HIV infection was the ninth leading cause of death among American Indian/Alaskan Native (AI/AN) men and women aged 25 to 34. By the end of 2010, an estimated 1,945 AI/AN with an AIDS diagnosis had died in the United States. An estimated 212 AI/AN were diagnosed with HIV in 2011.17



These disparities have led to cumulative outcomes that affect every area of life. Presence of both evidence of discrimination and health outcomes does not fully give us conclusions to draw that fully incorporates the connectedness between sexual identity and lived experience of tribal citizens—especially and inclusive of LGBT tribal citizens.

In one of the, if not the only, sociological studies into the link and impact between racial and sexual discrimination and behavioral health on two spirit male-bodied people, Dr. Matthew Town (Choctaw Nation of Oklahoma and Yakama descendent) found a positive correlation between racial discrimination and depressive symptoms as well as a correlation between sexual discrimination and HIV risk. Conversely, the same study also looked at influences that might positively affect the behavioral health of the same population and found that engaging within the LGBT community was linked to reduced HIV risk, meaning participation in the LGBT community interrupts the negative effects of discrimination.18 Like all groundbreaking work, Dr. Town’s work leads us to a critical jumping-off point where more inquiry, discussion, funding, research, and understanding are needed to guide the landscape of responsible policy making for both tribes and the U.S. government in the protection and defense of the inherent human rights of tribal two spirit and LGBT citizens. However, because of Dr. Town’s work we can conclusively say that racism and discrimination are public health issues that have real and measurable behavioral health consequences. Tribes and the United States can no longer perpetuate, defend, and rationalize policy that ignores the full personhood of two spirit people and must work to modify and change tribal policy and laws toward protection of two spirit people in every area of tribal code.

Recently, there have been significant policy shift models available to tribes, which have leveraged tribal sovereignty, based on citizenship and membership, to begin to reconcile this issue through proactive legal changes protecting two spirit people and families.19 “The Tribal Equity Toolkit: Tribal Resolutions and Codes for Two Spirit and LGBT Justice in Indian Country” was first published in 2012. Its impetus stemmed from recognition that tribal constitutions were largely based upon the U.S. Constitution and its policies, which have perpetuated generations of inequality when it comes to the recognition of LGBT people as full persons deserving of the same human rights protections as their heterosexual counterparts.

Interconnectedness and the full inclusion of those who live at the crossroads of multiple identities and the recognition of them and their families as full citizens and members of our communities is essential; sociologists and statisticians often do not include data from those living at the margins of different populations in the United States. This data research practice is commonplace and all too familiar to tribal and indigenous people, it leads to poor policy decisions that exclude whole populations, as if our mere existence is dismissible, and of no value—leading to further institutional and structural exclusion because of values of omission enshrined into policy. It is easy to connect the practice of omission to continued marginalization and oppression of particular populations of people.

This self-perpetuating pattern is an example of what philosopher Philip Hallie calls institutional cruelty, or structural racism.20 While cruelty itself is derived from the Latin crudus, meaning “bloodshed” or “raw flesh,” Hallie dismisses this definition as inadequate because it does not define all of which we would define as cruel; in fact, some of the most brutal harm does not include physical pain. So, not all cruelty is defined by the sole fact of shedding of blood. Conversely, when cruelty is inflicted, it stays with us; just as emotional pain can be recalled. We remember our embarrassment, humiliation, and pain that maim our dignity and crush our self-respect and that pain, as Dr. Matthew Town has confirmed, linking discrimination and negative behavioral health outcomes, is measurable and affects every area of one’s life. When others demean us, cruelty remains; it is also recalled and relived.

Hallie develops three criteria that comprise institutional cruelty: the first is “substantial cruelty,” the maiming of one’s dignity or self-respect. The second identifier of institutional cruelty is that the cruelty is built into our society, structures, and institutions. As these structures relate to two spirit people they could be: federal or state law, tribal law and policy, and policies at higher education institutions as well language(s), including both racial and sexual identity related hate language. These structures put institutional pressure on a matter that many often consider private, and attack the dignity of the individuals by preventing them from making consensual decisions regarding their own, free from the duress of institutional pressures. An example of how this might be factored into the lived experience of a two spirit person could be a decision of where to live—states, counties, and tribes differ on the rights afforded to and protections provided for LGBT people; therefore, a person who is a two spirit or LGBT and tribal is operating under the duress of institutional laws that do not recognize his or her full personhood. It is important to note that this requires cruel groups; there are no individuals who are an institution. Often, because of institutional structure and the nature of institutional cruelty this process operates at the edge of awareness because the ideas and beliefs about groups that are harmed over time become normalized. Those growing up in our shared society experience the laws and policies as a part of their world and accept them as “the way things are.” Dr. Lani Roberts, a scholar of the philosophy of oppression, describes the idea of awareness this way:

It is easy for us to ignore these issues, although most folks have some knowledge of the problem. One can lift one’s hands and place them at the periphery of one’s vision and ignore them, but the fact remains that they are still there. Institutional cruelty lies similarly on the margin.21

The last criterion of institutional cruelty is that there exists a power differential between groups of people. Those performing cruel acts must have power over those upon whom the cruelty is inflicted. Institutional cruelty is only institutional cruelty so long as the dominant group has the power to inflict that cruelty upon its victims.

If we apply Dr. Hallie’s criteria to two spirit and LGBT tribal people we see that there exists substantial cruelty—in the form of negative behavioral and psychological health outcomes. Its cycle is built into the institutional structures of tribal governments and codes and Indian Health Service agencies and there is a power differential between heterosexual, cisgender tribal people, and two spirit, LGBT tribal people.

In 2009 the movie Two Spirits was released. The documentary told the story of the life and death of a young person born by the name of Fred Martinez, F.C., as family and friends called him. According to the documentary website, “Fred Martinez was a male-bodied person with a feminine nature, a special gift according to his ancient Navajo culture. But the place where two discriminations meet is a dangerous place to live, and Fred became one of the youngest hate-crime victims in modern history when he was brutally murdered at sixteen. Between tradition and controversy, sex and spirit, and freedom and fear, lives the truth—the bravest choice you can make is to be yourself.”22 F.C. was murdered on or about June 22, 2001, in the southwestern corner of Colorado in a town with a population of a little over 8,000, called Cortez. Ute Mountain, Southern Ute, and Navajo Nation reservations are all within close proximity to Cortez.

It was a crime that ignited passionate debate about the rights of two spirit and LGBT native people. In the documentary, F.C.’s mom recalled a story where, as a young child, F.C. was once suspended from school for wearing “jelly” shoes, a style of shoe that their school administrator thought should only be worn by girls. F.C.’s mom defended her child by arguing with the principal that there were other kids wearing the same shoes, and why was he targeting her child for wearing the exact same shoes? As described here, the stigma and discrimination against two spirit and LGBT native people begins early. Tragically, for F.C. and his family, the hate and discrimination did not end there. The laws of a jurisdiction bind the crimes committed in that particular jurisdiction, meaning those who stand accused of crimes are bound by the definitions of “discrimination,” “hate,” or “bias” of that particular jurisdiction. Although F.C.’s murder did not happen in an area with tribal jurisdiction, the fact that it happened at all brings up important questions for tribes to consider. Specific to identity the question that came to the forefront when confronting such actions that resulted in manslaughter or homicide were: What are tribes doing to protect and uphold the rights of two spirit and LGBT native people? How are tribes using their sovereign legal powers across the country toward the protection of youth like F.C.? They should be protected not only with the passage of hate and bias crime laws, but also with laws and policies that protect every aspect of life and the inherent, inalienable human right not to be discriminated against. And if not, why not?

Only recently have tribes been passing marriage equality ordinances, using their sovereign legal power to express their values, which has resulted in approximately 20 tribes (of over 560) having made a shift to include the freedom to marry, domestic partnership, or civil union in their tribal code since 2008, when the Coquille Tribe in Oregon became the first to pass such an ordinance.23 Despite the presence of many rapidly growing national and international LGBT-focused foundations and nonprofits, there has been nearly no money invested nor research conducted in Indian Country to better understand and articulate the issues that face two spirit and LGBT native people. This poses serious dilemmas because, in many ways, it is clear there is not enough evidence to tell us the severity of potential lapses or oversights in the protection and rights of two spirit and LGBT native people. It could be argued that the violation of human and civil rights of two spirit and LGBT native people on tribally controlled land is an ICRA violation, and perhaps the federal government should step in to rectify it; however, it could also be suggested, as Santa Clara Pueblo v. Martinez does, that such an action would diminish tribal authority. The duality of citizenship of individual Indian persons involves civil rights afforded to all citizens of the United States and the different political status of Indians. Should inherent human and civil rights be afforded to particular Indian individuals if and only if they are off of tribally controlled land? Should it depend where someone is discriminated against for it to be legally defined as discrimination, assault, or murder motivated by hate or bias? It has been argued that potential violations of civil and human rights should be handled, in the interest of upholding sovereignty, by the individual tribal governments. Therefore, the answer to this dilemma is to draft, pass, and enforce equality ordinances that recognize the full personhood of two spirit and LGBT tribal people; this should be done in the interest of the health and well-being of tribal people. Discrimination related to racism, heterosexism, and their intersection increases the negative health outcomes of two spirit and LGBT tribal people who experience it firsthand. Protection for two spirit and LGBT tribal individuals and families, under tribal law, is inadequate and, thus, has worked to perpetuate inequality within tribal communities. Tribal governments should heed the call to protect all their citizens from discriminatory treatment—especially those whose negative impacts are related to and amplified by Indian identity.



DISENROLLMENT: THE AMERICAN DREAM MEETS THE MYTH OF SCARCITY

In the past eight years, Indian tribes in California have removed five thousand people from their membership rolls. According to the tribes, these dis-enrollments were necessary to correct longstanding mistakes in membership rolls. For the individuals affected, however, disenrollment from their tribe can mean the division of family and separation from their tribe and culture. It can also mean unemployment, the loss of their homes, and the loss of a share in the revenues generated by the billion-dollar Indian casino industry.24

Mainstream media outlets have caught onto the narrative of greedy individuals in power wanting more casino profit. While such story is salacious and seductive, it is a perspective that is also very rooted in Western perspectives of success. With such a microscopic view it is easy to rationalize away the possibility of disenrollment being a part of a systemic problem, one that includes the political and racial oppression of tribes and Indian people as a part of wider racial oppression: a counternarrative that holds Congress and the federal government to the promises made through treaties for education and health care rather than accepting that we only deserve a small portion of what we request to adequately staff Indian Health Service clinics, Bureau of Indian Education schools, and Title VII Indian education programs. There is a federal budget pie and tribes and tribal individuals should therefore fight among one another to get their basic needs met. With only a small percentage of tribes significantly profiting from casino profits, it is a counternarrative that rings true. These are complicated decisions; they are not made in vacuums and have everything to do with structural and institutional racism that perpetuates itself through time.

On May 1, 2014, after two days and more than 11 hours of testimony, the Grand Ronde Tribal Council called for a vote to remand 86 recommendations for disenrollment back to the enrollment committee so its members could consider new material presented by the 16 families affected by the tribes’ recent disenrollment action. This pending action includes a nearly 80-member family, descendants from Chief Tumulth, the Cascades Indian chief who signed the 1855 Willamette Valley Treaty. He was hung by Lt. Phil Sheridan (for whom a town near Grand Ronde, Oregon, was named Sheridan) before the Grand Ronde Reservation was established.

The Grand Ronde Tribal Constitution, before September 14, 1999, required that members be “descended from a member of the Confederated Tribes of the Grand Ronde Community of Oregon.” In their constitution “descent” means “from any person who was named on any roll or records of Grand Ronde members prepared by the Department of the Interior prior to the effective date of this Constitution” (emphasis added).25

Before the two-day meeting, the Tribal Council had scheduled eight days to review the enrollment files, listen to enrollment committee hearing recordings, and read the information submitted to the enrollment committee. Because of the gravity of the issue, during the two days of hearing, the Tribal Council waived the usual five-minute time limit on providing input at its business meetings. Person after person came before the council and told their story, tracing lineage, demonstrating how they meet the requirements of membership according to the constitution and also provided evidence of how they have been involved and engaged with the tribal community. Principal among the claims of the individuals in question was the interpretation, by the tribe and its staff, who had recommended disenrollment to the enrollment committee. That crux of the families’ objections was in the language of the Tribal Constitution, specifically the phrase: “any roll or records of Grand Ronde members prepared by the Department of the Interior.” Their contention is: despite the fact that Chief Tumulth does not appear on the official roll of the tribe, prepared by the Department of the Interior, his role as signatory to the 1855 Willamette Valley Treaty was, in fact, a record of the Grand Ronde Tribe prepared by the Department of the Interior. The fact that he was unjustly killed before he was able to travel back to, what now is known as, Grand Ronde and be counted along with others in the 1857 official roll of the Grand Ronde Tribe seemed like an act of sacrifice, in the interest of the health, welfare, and protection of his people. The fact that the murder of Chief Tumulth, coupled with the tribes’ interpretation of the Constitution, served as the justification for disenrolling the family was not only tragic to the family members; it was, from their perspective, injustice. Through their testimony, and public comments, many of the individuals affected expressed their respect for the role of the Tribal Council and the enrollment committee, as they function to uphold the constitution, but also expressed a feeling of being singled out, for some reason, by enrollment staff whose recommendation the enrollment committee had adopted. The events of the Tribal Council meeting were reported and summarized on the Tribal Council website; hearings were video recorded and posted on the website just as all of the Tribal Council proceedings are posted.

The story of Chief Tumulth’s descendants earned local and national media attention through a story and posting by Oregon Public Broadcasting.26 In the exploration of their story NPR interviewed David Wilkins, a professor of American Indian Studies at the University of Minnesota and a member of the Lumbee Nation.27 Professor Wilkins estimates that as many as 8,000 U.S. citizens have been cast out of tribes over the past two decades. Wilkins worries that tribal disenrollment could be putting tribal autonomy in jeopardy, seeing two possible directions for reconciling this issue—either work on real and transparent citizenship reform or prepare to be subject to limitations set forth by Congress or the Supreme Court.

“At some point there’s going to be enough clamor raised by dis-enrollees that there is going to be a congressional hearing or there is going to be a Supreme Court decision that might seriously impinge on what is a true sine qua non of a sovereign nation, that is the power to decide who belongs,” Wilkins says.28 Professor Wilkins believes that the federal government may step in, at some point, and say that the right to determine, for themselves, who is and is not a citizen will not be deemed an “essential function” of tribal governments. Would the U.S. government let another country step in to decide who was a U.S. citizen or not? If the further restriction on tribal rights is the projected result of mass disenrollment, then what are tribes going to do to stop it? Further, what is behind the motivations for tribal governments to conduct these enrollment audits? While other chapters in this book, and scholarly work, have unpacked the history, legal background, origins, and nature of disenrollment, it is important to call out and discuss a more macroscopic view of the issue and how it operates as an integral part of a larger oppressive machine that disenfranchises not only tribes and individual Indian people, but also many others who are a part of traditionally marginalized groups. If we limit the conversation to only a discussion of Indian law and federal Indian policy, we also ignore the fact that those things exist in relation to a broader and wider sociopolitical world where policies and practice are shaped and justified by racialized and oppressive views such as the inequitable application of the death penalty, mandatory minimum sentences, stand your ground laws, reproductive rights, foster care, and social services as well as the history of immigration, citizenship, and who is considered to be a full person deserving of rights within U.S. borders.

Important prevailing cultural narratives at play here are the social construction and maintenance of the American Dream, the idea that economic attainment is equivalent to success, and all those who are successful deserve to be so. McNamee and Miller describe the construction of the American Dream this way:29

America is the land of limitless opportunity in which individuals can go as far as their own merit takes them. According to this ideology, you get out of the system what you put into it. Getting ahead is ostensibly based on individual merit, which is generally viewed as a combination of factors including innate abilities, working hard, having the right attitude, and having high moral character and integrity. Americans not only tend to think that is how the system should work, but most Americans also think that is how the system does work.30

McNamee and Miller argue that while merit does indeed affect who ends up with what, the influence of merit on economic outcomes is vastly overestimated by the ideology of the American Dream; generations of wealth (assets—retirement accounts, home and land ownership, and unsold stocks—minus debts, like credit card bills, school loans, and mortgage owed) and income (the money a household earns in a given year) inequity also begets further, potentially exponential inequity. From the seventeenth through the twentieth centuries, during the settlement of the United States, individuals of particular racial groups were not considered full persons and therefore were legally unable to own land, possess a bank account, or participate in business. This accumulation of wealth, for folks of particular races, has resulted in the top 10 percent of earners taking more than half of the country’s overall income in 2012, the highest proportion recorded in a century of government record keeping.31

Second, McNamee and Miller identify a variety of nonmerit factors that suppress, neutralize, or even negate the effects of merit and create barriers to individual mobility, and wealth, citing that the bottom 80 percent share approximately 10 percent of the wealth in the United States, while the top 5 percent share nearly 60 percent of wealth in the United States.32

What does all this mean if we apply these concepts to the history and current condition of Indian Country and the rise of disenrollments? To answer this question we have to visit the work of one additional scholar. In her 1997 book, Homophobia: A Weapon of Sexism, Suzanne Pharr explores the function that homophobia plays in carrying out prejudice, stereotyping, and discrimination against women.33 She brought to light an important connection between two types of oppression, and the blending of oppressions provides a helpful analysis of how the myth of scarcity works with the meritocracy myth to continue the oppression of tribal people in the United States. Limit educational opportunities, and withhold adequate paying jobs, allow a few people to succeed, so that blaming of those who don’t “make it” can be intensified, similar to the Myth of Meritocracy. Then, encourage those few who do succeed in gaining power now to turn against those who remain behind rather than to use their resources to make change for all. If anyone steps out of line, take his/her/their job away. Let the threat of homelessness and hunger do their work. The economic weapon works.34

Under the duress of structural oppression tribal families and communities are vulnerable to the influences of these multiple narratives and beholden to the government allocations of the Department of the Interior, BIA, and Indian Health Service as their primary provider of welfare and health. Centuries of racism and racist policy perpetuate the lack of accumulation of wealth and income among tribal people. While there is an abundance of wealth in the United States to care for all in need, there are only finite amounts of money or resources available to Indian people and tribes, which scares tribal communities into believing they will lose access to the few resources that exist, compelling them to do all they can to limit the number of enrolled citizens/members in their tribes out of fear. Suddenly the myth of scarcity is transformed to actual scarcity of money and resources to stretch between all people who are eligible for enrollment. Simultaneously, people are tricked into thinking that to get better access to that finite pot of money or resources the best response should be the building of systems of hierarchy to ensure that those who are “truly deserving” are served. Thus the system and pressure to maintain Indian blood is maintained. “We stay in an abusive situation because we see no other way to survive.”35

The largest transfer of wealth in the United States will not be the baby boom generation transferring its wealth to its children—the largest transfer of wealth on this land occurred through the taking of land itself as well as resources contained on that land from tribal control. Until we see a land transfer that large in scope, nothing will ever overshadow the relatively small transfer of wealth that will come when one generation, however large it may be, transfers wealth to the next.

In November 2013, the same time the Grand Ronde was struggling with questions of disenrollment, the United States was deep in discussions about the impact of federal sequestration in an attempt to balance the budget. In a hearing of the Senate Committee on Indian Affairs, Chairwoman Maria Cantwell (WA) remarked that, “Tribes are increasingly carrying fiscal burden of the health and welfare of tribal citizens through increased match obligations for Indian Health Service and other government grants.”36 Previous study of the committee’s proceedings tells us that this is not episodic, but a pattern. In a 2005 hearing on the status of Indian Health Service in the Committee on Indian Affairs, vice chairman Senator Byron L. Dorgan, from North Dakota, stated, “I also want to make the point that Medicare spends about $6,000 per person on health care. The VA spends about $5,200 per person; Medicaid about $3,900 per person. We spend about $3,800 per prisoner because we have Federal responsibilities for the health care of Federal prisoners. The Indian Health Service spends about $1,600 per person for health care of American Indians, and there we have a trust responsibility.”37 While this practice may be commonplace and seen as acceptable for other such government-funded housing, health, and welfare needs of people in the United States, it also signifies a slippery slope. In exchange for the land here, many tribal nations reserved much of their hunting and gathering rights, as well as the provision, by the United States, for their health and education. These are treaty rights, they are not entitlement programs similar to Medicare or Medicaid, and they are not like state or federal laws that can be struck down by the Supreme Court; treaties with tribal nations are the supreme law of the land. Further, the continued cuts to federal allocations to tribes, if continued, will only exacerbate the already existing health and education disparities amongst tribal people living on and off of reservations. This is a condition of structural duress, and is a very compelling reason to self-limit tribal roles. Tribal leadership becomes a self-regulatory tool under the cumulative mounting pressure of wealth and income inequity, while keeping both the myth of scarcity and myth of meritocracy in play to help to perpetuate this reality into the future.

Late on Thursday, May 1, 2014, Grand Ronde Tribal Council chairman Reyn Leno broke a 4–4 tie on a motion to remand over 70 disenrollment cases, each representing individuals who were recommended for disenrollment, back to the enrollment committee, saying he believed committee members had a right to review the new material that was presented. He was joined by Tribal Council vice chair Jack Griffen Jr., Tribal Council secretary Toby McClary, and Tribal Council members Ed Pearsall and June Sherer in sending the cases back for review. Tribal Council members Kathleen Tom, Denise Harvey, Jon A. George, and Cheryle A. Kennedy said they voted against the motion to remand because they were ready to vote on the disenrollment cases at that time. While it is impossible to fully understand the motivation and intent that sparked these particular cases, after a more macroscopic view of the larger social, philosophical, and ethical perspectives presented, one cannot help but wonder—if tribes were not operating under the structural confines of discrimination, the myths of scarcity and meritocracy, would tribes still be seeking to limit their enrollment? If tribal people truly define themselves by a relational worldview, and if caring and keeping track of family is an act of sovereignty, then the practice of disenrollment cannot philosophically exist within that worldview. What is worse, given the state of the health and welfare in Indian Country, how can tribal leaders turn people away? Have tribes not lost enough people to sickness and violence, lost enough to the prison industrial complex, to the child welfare system, and to assimilation? Similarly and just as important, it would also not be philosophically consistent with a tribal relational worldview to condemn, attack, and criticize individual tribes and tribal leaders for decisions made under the duress and weight of centuries of structural oppression. Decisions weighed and made historically by tribal leaders, whether to battle or to retreat, whether to sign a treaty or to battle, whether to concede to a forced march or to hold ground—all were made with the best hopes for the best possible future for families and communities under the threat and duress of racism and violence. It is clear, through the actions and statements of the BIA, that although such threats have moved from the realm of violence and death, they are still finding other ways to threaten sovereignty unless tribes continually work to “limit them.”

Western societies are accustomed to litigious solutions, where there is a clear winner and a clear loser; however, these types of resolutions are fairly new to many tribes. Additionally, solving such issues in court further superimposes Western thought onto tribal cultures and could also been seen as another form of subjugation. This further drives the critical need for reform to the forefront, unless tribes collectively desire to see future interference by Congress or the Supreme Court.

At the time of the publication of this book, the cases at Grand Ronde remain undecided.



BUREAU OF INDIAN AFFAIRS, BLACKFEET, AND BLOOD QUANTUM

Seventy percent of tribal constitutions now contain a blood quantum rule, up from forty-four percent of tribes enacting constitutions before 1950.38

In 2013, the Native News Honors Project of the School of Journalism at the University of Montana did a series of stories on each of the eight federally recognized tribes in the state of Montana. The project sought “to cut through the superficial image of Native Americans and money to focus on the spending issues and decisions facing Montana’s tribes.”39 The article and story written about the Blackfeet Nation was entitled “Fractioned Identity” and chronicled the debate over the use of blood quantum as a means to determine who is a citizen and who is not. In their article and video chronicling the present-day issue, the authors refer to a 1994 effort by the tribe to modify its enrollment policies toward lineal descendancy rather than blood quantum. This initial inquiry into the tribe’s effort to modify its constitution played a critical role in shaping the environment of the more recent 2013 debate within the tribe. The actions and reactions of the tribe and BIA regarding the initial proposed changes reveal a great deal about the issue of enrollment, the role and power of the Department of the Interior and BIA, and the impact on individual Indian people and families. This particular case can also point to a greater understanding of the general response and position of the BIA to any such request by tribes regarding the use of blood quantum to determine citizenship. The tribe wrote to the bureau requesting funds for a special referendum on the change in May 1994 and received a response in September 1994. The seven-page response to the tribe’s request for funds for a secretarial election to consider a change in provision was denied. The letter outlined a comprehensive explanation of the reasons why the BIA was denying the tribe’s requests, and in the letter, the area director of the BIA, Jim Thomas, stated:

The Department of the Interior (Department) has serious concerns about eliminating blood quantum or other significant ties in favor of mere descendent-cy. The adoption of a low blood quantum or none at all, or the adoption of individuals who do not meet the group’s automatic eligibility requirements for membership, confuses the individual Indian status with a purely racial or biological classification rather than a bilateral, political relationship.40

If we are to unpack this statement, we see a stark contradiction in the position of the BIA. It seems to be claiming that if the tribe lowers or eliminates blood quantum then it is confusing race and biology for a political relationship. However, in saying so, the BIA itself is implying that a significant degree of ethnic Indian blood is the single and most important determinant of a strong political relationship, thereby equating race and ethnicity with political relationship. Yet another way of articulating this is that a person must be sufficiently racially Indian to have a viable political relationship. This leads us to the conclusion that it is the BIA, and not the tribe, who seemed to be confused regarding conflating race with the strength of political relationship. To the department, blood quantum is a measure of a person’s political relationship to the tribal nation.41 This perspective is further reinforced later in the letter.

In Circular No. 3123, dated November 18, 1935, the Commissioner of Indian Affairs instructed those involved with implementing the IRA (Indian Reorganization Act) on the subject of future members. After quoting the definition of “Indian,” the commissioner concluded:

The above language shows on the part of Congress a definite policy to limit the application of Indian benefits, under the Indian Reorganization Act, to those who are Indians by actual tribal affiliation or by virtue of possession one-half degree or more Indian blood. In line with this statutory declaration, it is our opinion, and will be our policy, in connection with the approval of constitutions and bylaws of tribes, to urge and insist that any constitutional provision conferring automatic tribal membership upon children hereafter born, should limit such membership to persons who reasonably can be expected to participate in tribal relations and affairs. (emphasis added)

The letter goes on to further interpret the abovementioned conclusions by stating that tribal constitutions, to limit membership, should create requirements such as residency and blood degree, and extrapolates that blood degree is not a racial classification, but rather “objective evidence of maintaining the most intimate sort of relations with other tribal members.” Herein lies the contradiction of the BIA. In a truly free society, degree of racial and ethnic makeup do not, should not, and cannot determine nationhood. It seems clear that, to the BIA, the real reason blood degree has been encouraged has been to limit membership.

This conflates race and ethnicity with civic and cultural engagement and reinforces indigenous nations as racial constructs with members that self-identify rather than citizens of nations with rights and responsibilities to protect, preserve, and uphold their own governments and cultures.

The letter concludes with what can be interpreted as a threat, stating,

There is substantial temptation for some tribes to increase the number of persons it considers as member by lowering blood quantum … Under Federal programs, the amount of money available to the tribe may be tied directly to the service population … with limits on Federal dollars available to Indian tribes, Indian tribes would do well to heed the danger … if there ceases to exist a demonstrable bilateral, political relationship between a tribe and its members, the courts or Congress may well decide that a tribe has so diluted the relationship between a tribal government and its members that is has “self-determined” its sovereignty away.



MICROAGGRESSIONS

Microaggressions can be defined as the everyday verbal, nonverbal, and environmental slights, snubs, or insults, whether intentional or unintentional, which communicate hostile, derogatory, or negative messages to target persons based solely upon their marginalized group membership.42

The body of sociological work regarding discrimination, implicit bias, microaggressions and their impact upon health disparities, and the education and opportunity gap continues to grow. Their effect ripples throughout all areas of quality of life, and the picture of how that happens continues to become more clear and measurable. Their consequences are also being articulated as having significant effect upon the lives of those who are parts of groups who have been historically and, as a result, may be continually marginalized. This interconnected nature of identity and its link to institutional structures, policies, and politics with negative individual health outcomes also magnifies issues that were designed by and continue to be practiced through authority, regulation, and enforcement by non-Indian, nonindigenous policy and law makers—ever outside of tribal control. The fact that the control over Indian identity remains heavily influenced by groups external to tribal nations, specifically with the ratification of enrollment laws and policies continuing to be enforced through the BIA, is significant. The impact is not only manifested at the institutional and governing level within tribes; sociology tells us it also has real and measurable psychosocial consequences for the individual, and it negatively impacts mental, physical, social, and spiritual health in ways that are counter to many of the tribal cultural values traditionally shared amongst Indian people.

Often discussions of microaggressions and their impact draw from the authority of those who have suffered clear institutional and structural marginalization. Determining which party experiences a social power imbalance, within the United States, may be relatively straightforward; our recent society has privileged white, male, able-bodied, heterosexual persons through policy and sociocultural narratives. However, because of colonization and the use of blood quantum in tribal communities, the impact is often felt in multiple directions. The BIA has conflated the definition of “Indian” as well as the strength of the political relationship between tribal governments and their citizens with blood quantum and race or ethnicity. This implies that the higher the quantum, the stronger the political and social claim to be Indian. It can further be said that people who have lived through the increase of the usage of blood quantum also confuse blood quantum for Indianness. Therefore, the practice and impact of microaggressions toward Indian people is a dual-edged sword, simultaneously opening them to racial microaggressions based on their being perhaps an observable Indian person, as well as identity-related microaggressions and questioning their right to claim to be an Indian or level of “real” Indianness, by either Indian or non-Indian people.



INDIAN WOMEN AND REPRODUCTIVE JUSTICE

While the pressure to maintain culture and quantum may be felt by all tribal people; the ultimate responsibility to produce potential tribal members remains with and in the hands and wombs of Indian women. How does the history and experience of Indian women affect their decisions regarding when and how to have children and what size family they will have as well as their views and access to abortion and other reproductive health services?

Throughout the process of colonization, over a period of 500 years and counting, Indian women have collectively experienced generational and individual trauma. These acts have come in many forms and include assault, rape, forced sterilization, lack of access to equitable prenatal and postnatal care and reproductive health services, poverty, assimilation, exotification, objectification, exploitation, murder, and everything in between. Each generation of tribal women has experienced nearly all these things in higher rates than its white and non-Indian counterparts in the United States. It is only recently that federal agencies are beginning to empower tribes to reconcile policy gaps to enable them to prosecute non-Indian people who perpetrate crimes against Indian women and families with the most recent reauthorization of the Violence Against Women Act of 2013.

According to a 2002 report from the Native American Women’s Health Education Resource Center (NAWHERC),43 the legalization of abortion signified a first important step toward improving women’s rights. However, “ensuring that low-income women can financially realize this right is another issue, and one that often has been neglected. For instance, because the pro-choice movement in the 1970s was primarily led by white feminists who were largely upper and middle class, they did not prioritize the issue of providing funding for abortion.” This became more pronounced on the heels of the Roe decision, in 1973, with the passage of the Hyde Amendment in 1976. Therefore, the report continues, “the cost of abortion services remains a major barrier for many women, in particular for low income, immigrant, minority, and indigenous women.” Indian women are at risk of not being able to exercise their right to abortion services because they lack the financial means, and as long as the Hyde Amendment stands as official policy to guide Indian Health Service, this will continue to be the case. The right to choose remains a privilege only for those who can afford it.

The decision, for any woman, to end a pregnancy is complicated and complex; for Indian women, who are also responsible for populating the future of their nations, it is one that comes with a great deal of social and institutional considerations as well as any complicated personal and interpersonal situations. Additionally, because of the level of violence, trauma, and death experienced by tribal communities and women in previous generations there may also be a sense of duty and responsibility. Reproductive health and choice is an intimate and often personal matter; we begin to see the complex nature of the health and choice of tribal women.

Prior to publishing its report on reproductive health of Indian women, the NAWHERC made a public record request to the Indian Health Service regarding abortions meeting the Hyde Amendment exemptions. What was reported back to it were numbers of abortions performed within Indian Health Service facilities with the use of federal dollars. Over a 20-year period of time (1981–2001), across the country, that number was 25, meaning, Indian Health Service provided the population of women who experience the highest rates of rape, incest, and sexual and intimate partner violence with access and funding for an average of 1 abortion per year throughout the nation. The important questions that tribal leaders must ask themselves revolve around their moral obligation to ensure the social, emotional, and physical health of all members of their nations. While much of the institutional harm done to tribal women has been at the hands of arms of the federal government, there is still a duty tribes owe their mothers. That duty includes restoring the body autonomy that tribal women once traditionally had. This individual sovereignty included access to traditional knowledge and medicines, which ensured they were emotionally, physically, spiritually, and mentally able to determine for themselves when to begin a family.



CONCLUSION: THE NEED FOR REFORM

Governments are operated, in large parts, with a portion of the citizens who are born, raised, and taught within them. Governance is carried out in the interest of the protection and perseverance of a nation. In the United States it is claimed that all have the rights to “Life, Liberty and the pursuit of Happiness,” a well-known phrase in the U.S. Declaration of Independence. The Declaration gives three examples of the “unalienable rights,” which it claims to have been given to all human beings by their Creator, and for which its government is created to protect. In the context of sovereign tribal nations, the issue of identification is complicated by the fact that in individual tribes or ethnic groups of the larger race of Indian, each determines citizenship for him- or herself. In relation to Indian identity, the law, social identity, and racial and ethnic identity are confused and conflated as being synonymous.

When we set out to better understand Indian identity in the modern day and shape the next set of reforms to strengthen tribal nations, sovereignty, communities, families, and individuals, a level of assessment is needed. First, we must assess the history and evolution of institutional procedures and policies governing Indian identity;44 second, we must assess how we have come to understand and interpret the culture and politics of identity;45 and, finally, how is identity reconciled personally and interpersonally. We need to look closely at how the institutional, structural, political, and cultural influences are manifested within our families and how those power systems also operate within the individual. The result is an individual compelling to claim, through citizenship or membership or self-identification, to be Indian, to be indigenous. Ultimately those individuals must also describe themselves as of a particular tribe or nation, or not to claim anything at all.
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CHAPTER 4
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The Rhetoric of Indian Identity

Se-ah-dom Edmo

Our words are our prayers.

—Larry Murillo (Shoshone-Bannock)

What is rhetoric, and what does it have to do with Indian identity? Western rhetoricians will tell us that the field of rhetoric is the study of communication and persuasion in oratory, writing, and eventually visual representations. Aristotle is considered to be the father of Western rhetoric, first describing it as “the faculty of observing in any given case the available means of persuasion.”1 The theory of rhetoric and field of rhetorical critique have expanded since then, but many theories still reference and are thought of as derived from this idea as a basis. The most significant and succinct traditional teaching about rhetoric from an indigenous perspective came to me from my uncle, Dr. Larry Murillo. In 2005 he facilitated a workshop for parents of native children with disabilities at Portland State University’s Native Student and Community Center. The event was designed to bring families together to learn about their legal rights within the public education system, understand how to better advocate on behalf of themselves and their children, and build connections and community. In his closing remarks he said, “Our words are our prayers,” and he instructed us to look around and reflect on what that meant. He went on to describe what these words meant to him—the building we were in was a campus community center for the native community and students at Portland State University. Twenty years prior it was an idea that existed only in the minds of a few radical students. However, two decades later, all the families and students stood together as the evidence and testimony of the answer to that prayer. Others might call it “talking,” “meeting,” “strategic planning,” or “capital fundraising,” or even as hopes and dreams, but to Dr. Murillo and many other traditional tribal people, all of those things are prayer. Those visionaries and planners were calling into existence the place we were standing, what they imagined as a place of healing, reconciling, power, safety, and caring. When we speak, write, and communicate in all the ways we do, we ask for those things to manifest; we call those things into creation and draw them to us.

Tribal leaders have an opportunity to reflect on how tribal governments, and tribal communities, are either passively or actively perpetuating policies, ordinances, or other bodies of tribal law that are damaging to our own people by critically unpacking what and who they mean when they say “our people.” If we apply an indigenous theory of rhetoric to the debate over Indian identity we come to the conclusion that the words and concepts we use to create laws and policies are significant and powerful; they not only form the foundation of our laws but also call into creation the generations of tribal people who will comprise indigenous nations, who will carry cultures and traditions forward, while simultaneously communicating with them messages about their value, their worth, their significance, and their responsibilities.

The conversation over Indian identity in the field of rhetoric must reflect the accurate historical, legal, and sociocultural issues that work to create the world in which this debate takes place. There are two clear sides of this debate; this chapter explores both through a dialectic ethical critique, distilling the intrinsic ethical concepts at the core of each side of the argument (ethical critique) and then comparing them to one another, as if they were in dialog with one another (dialectic). When authors write, we do so on purpose, seeking to persuade our audience. An ethical critique analyses text in terms of the values they profess to support. Then, by comparing them directly with one another, based on those ethical claims and values, we can draw conclusions about their motivations and connect their rhetoric to the field of rhetorical critique. The first viewpoint takes tribal citizenship or membership as the authority that governs identity; what it means to be Indian is ultimately a smaller piece within the entirety of tribal sovereignty and is ultimately the business of tribal governments who serve tribal people. The second view is more individualistic; those who claim Indian identity should be able to do so through self-identification, because, in their view, there is no need for a piece of paper from a tribe that says you are sovereign to know that you are sovereign. Many who support this viewpoint claim that it upholds what it really means to be Indian in a traditional sense, drawing upon much of the historical and anthropological record of early America. They take their lead from traditional and customary laws and not the system of blood quantum set up through colonial imposition. Using these viewpoints as a jumping-off point, an exploration of the significance of rhetoric’s role (the words and context created through the words and ideas we use) in upholding or dismantling tribal sovereignty is discussed.

Since 1492 there has been a debate brewing over who the indigenous people in what now is the United States are. It is a debate that crosses the disciplines of law, psychology, sociology, anthropology, philosophy, theology, education, international politics, history, and geography. The interpretation of who the first people of this land are, and where they are today, is a story that is fraught with misconceptions that history and the contemporary world have created and continue to create—misunderstandings of the legal authority of tribal sovereignty and the legal obligations of federal, state, and local governments to uphold treaties. The conversation in the field of rhetoric, around Indian identity, is minute, but significant in its need to reflect the accurate historical, legal, and sociocultural issues that work to create the world in which this debate over Indian identity takes place. Similarly, seldom do we hear about transparent processes within tribal communities to speak openly and candidly about the practice of enrollment—even though it is central to the process of sovereignty and governance. Every Indian person in the United States is acutely aware of the honor, responsibility, and consequences of this debate because it is tied to nearly every major life decision—birth, death, marriage, education, medical services, housing, criminal and civil proceedings, public safety, artistic expression, public health, child welfare, and religious freedom. It also works to determine the future of Indian Country—what the citizenry of tribes will look like 10, 15, 20, or 500 years from now. Indian identity simultaneously works to divide and unite families and categorizes them into Indian and non-Indian, one tribe versus another tribe, and lies at the crossroads where the personal meets the collective and the strength, health, and well-being of families connect with communities and nations. In Indian Country, identity is inextricably connected to nationhood and sovereignty as well as personhood, and the sense of where one comes from and who one is.

Embedded within this debate are claims to moral integrity from both sides, and an ethical critique is ideal for unpacking the claims of both margins to see clearly the foundations upon which they are built as well as the rhetorical strategies used to arrive at their conclusions and whether or not they follow the intrinsic ethical rules that they claim are essential to their standpoint. The articles, called “artifacts” in the field of rhetoric, were chosen because of their clarity in presenting each side of this issue. They typify the contentiousness and charged nature of the debate, and address the complicated role that colonization plays within the mind, systems, and policies intended to protect and uphold tribal sovereignty, the role that tribal sovereignty itself plays in the debate, as well as the operationalization of traditional and custom law.

“Why Native Identity Matters: A Cautionary Tale” by Suzan Shown Harjo (Cheyenne, Hodulgee Muscogee) exemplifies the perspective and narrative of the side of the identity debate which takes modern tribal sovereignty and citizenship as the ultimate authority that governs identity and whether someone has the right to claim being Indian.2 That is to say, one must be enrolled or possibly a direct or close descendent to claim to be Indian. This side of the debate over Indian identity claims that identity should work to protect and uphold Indian tribes and nations as sovereigns and what it means to be Indian is ultimately a smaller piece within that whole. Second, “The Crucible of American Indian Identity: Native Tradition versus Colonial Imposition in Postconquest North America” by Ward Churchill conversely represents another view, one where people claim Indian ancestry without use of verifiable documentation from a tribe or nation that such a tie exists because it undermines one’s individual autonomy and right to determine for themselves their race or ethnicity. In the author’s view, the current system of determination of citizenship comprises “codes of colonial domination” where “the colonized become, for all practical intents and purposes, self-colonizing.”3 They create a rhetorical stance that, they claim, upholds what it really means to be Indian in a traditional sense, taking its lead from traditional and custom laws and not the genocidal system of blood quantum set up through colonial imposition and superimposition.

Ethical criticism provides an analysis of a text based upon criteria suggested within the text itself; the resulting critique speaks to the effectiveness of the text in relation to its own constructed ideology, revealing whether or not the writer follows the ethical rules he or she claims to hold. Churchill published “The Crucible of American Indian Identity: Native Tradition versus Colonial Imposition in Postconquest North America” in 2004. For decades he has been writing about Indian identity, blood quantum, and the associated implications of the politics of race and ethnicity as it applies to Indian people in the United States. Churchill and others who share his views on identity argue two main criteria governing Indian identity within the rhetoric of “The Crucible”:


	Commitment to a greater good—the preservation and protection of tribal self-determination and sovereignty.

	Custom law—return to traditional/custom law.



Churchill’s article is split into eight clearly headed, chronological sections that outline references to colonial history and interactions with the federal government and the enforcement of federal Indian policy and its related effect on the interpretation of Indian identity in each era. In each section he attempts to persuade the reader toward his point of view by recounting historical events and systematically providing evidence that his point of view is true and correct. In his article Churchill cites numerous examples of precolonial interpretations of Indian identity based upon “traditional ways,” “where the male or female spouse would become a part of the other’s society, as would their offspring” because, native peoples of North America have intermarried “ad infinitum,” and have, over time, worked to “erase any meaningful genetic distinctions between the groups involved.” Churchill uses his criteria to compel the reader to dismiss the predominating racialist perspectives associated with the modern tribal councils, which he sees as vehicles on the road to extinction.4 Within the field of rhetoric Churchill’s artifacts have been explored extensively by contemporary scholars, and, upon closer analysis, there are clear patterns that emerge in his rhetorical strategies, which also extend to his strategies in “The Crucible.”5

In direct response to the rhetoric of Ward Churchill, Suzan Shown Harjo published a 2005 article in Indian Country Today entitled “Why Native Identity Matters: A Cautionary Tale.” In the article, Harjo crafts an argument in support of the dismissal of Ward Churchill and his writings, simultaneously shifting the paradigm of Indian identity from what she claims is “fraudulently constructed scholarship” toward empowering tribes.6 She opens her article by telling a story; in fact her whole article reads as one interrelated story after another. Each story illustrates a criterion, from which we can deduce her proposed definition of Indian identity; within each story she identifies the criterion, shares how she and her fellow native scholars meet the criterion, and how Churchill does not. She judges Churchill and the actions of the University of Colorado by these three criteria:


	Custom law—strict adherence in following traditional protocol or traditional/custom law.

	Truth—credibility, verifiability, and consistency in articulation of who one is.

	Greater good—the preservation and protection of tribal sovereignty.



She uses the criteria to compel the reader to act on behalf of themselves and future generations to take back the discourse of Indian identity; how does Harjo measure up to her own criteria, displaying her understanding of custom laws and maintaining credibility by being consistent and truthful about who she is and where she comes from, and finally, how is this rhetorical act upholding the sovereignty of tribal people? The connection of Harjo’s rhetorical strategies to those explored by contemporary rhetoricians, such as Jason Edward Black in his essay “Native Resistive Rhetoric and the Decolonization of American Indian Removal Discourse,” speaks to the connection of modern exploration of decolonization as a strategy of resistance to the colonial past. In their postcolonial interaction, and to paraphrase Aristotle, Indians discover and use the available means of persuasion. This means they worked to appropriate dominant discourses and challenged them from the “inside.” Such an approach invokes a dynamic that allows for resistance through the “master’s” language, while providing a chance to expose the dilemmas of the dominant discourses.7

Lastly, using the analysis of the texts as a jumping-off point, an exploration of the how discursive strategies of both Harjo and Churchill reflect the influence of the colonial context and ideas will reveal the significance of rhetoric’s role in either upholding or dismantling tribal sovereignty. The words and concepts we use when talking about identity, and our standpoint, send messages. These messages have both structural and social consequences. The expression of Indian identity, in the form of these two iterations of the debate, unveils the necessity for discourse through contemporary rhetorical critique. Elected tribal leaders, tribal councils, tribal senates, and tribal citizens and members must sit with these ideas and make policy decisions about the nature of the face of Indian Country in the future.


THE LANDSCAPE CITIZENSHIP VERSUS SELF-IDENTIFICATION

Despite the miseducation of many Americans who are led to believe that Indians and tribes are static icons of history and have no place in modern politics, this idea or standpoint could not be farther from the legal, political, and economic truths that dictate our modern political world and the work of local, state, federal, and tribal governments. Culturally most of what we learn about Indian people in school and through American popular culture are embellished stories of the mythology that surrounds the story of the first Thanksgiving and Indians as mascots, working as hegemonic devices, advancing contemporary manifest destiny by marketing native culture as Euro-American identity.8 This argument takes place within a specific legal and cultural place where one worldview that supports a particular system of law and governance meets another worldview that supports a different and separate system of law and governance—more accurately, where one system encounters over 500 worldviews and systems of governance and laws. The beginning of this interaction commenced with the use of the Doctrine of Discovery in treaty making with the separate indigenous nations of, what is now, the United States. This was the name of the legal principle that provided, by law and “divine intention,” European Christian countries the power and legal rights over indigenous non-Christian peoples immediately upon their “discovery” by Europeans.9 Various European monarchs and their legal systems developed this principle to benefit the growth and expansion of their own colonial empires. The Discovery Doctrine was then adopted into American colonial and state law and into the U.S. Constitution, and was then adopted by the federal legislative and executive branches, and finally by the U.S. Supreme Court. It is still federal law today and the Doctrine of Discovery is still being applied to Indian individuals and the American Indian nations, notwithstanding its Eurocentric, religious, and racial underpinnings.10

In the field of communication and rhetoric, there is a critical lack of discourse that uses the texts of tribal and indigenous people as the subject; we are more likely to see quotes from long dead chiefs as if the only discourse valued is that of Indians as historical figures; similarly, few texts offer analyses using an indigenous sovereignty critique. Where the modern body politic is heavily studied by students and academicians of rhetorical criticism, the rhetoric of tribes as an interactive and essential piece of the history and part of modern politics is largely ignored despite the fact that treaties with tribes, according to the Constitution, are the Supreme Law of the Land, and executive orders, signed by every modern president, require all branches of federal government to consult with tribes on all issues that may affect their rights reserved through the making of treaties with the United States.11 However, more work is being done that connects concepts of colonization, history, and the rhetoric of American Indians and Alaskan Natives, which reflects the exigency of tribal sovereignty perspectives and critiques in the academy. Certainly colonial contexts, with their deep-seated histories of oppression such as Discovery Doctrine and centuries of destructive federal Indian policies, make resistance difficult, especially as subaltern voices are often consigned to a cultural backdrop. As Olga Gershenson argues, “[In] the traditional understanding of the colonial discursive operation … colonial relations are modeled as a one-way street: the colonizer subjugates the colonized, which is possible because the colonized adulates the colonizer.” However, this structure does not account for the dialectic qualities of intercultural exchanges, such as when subjugated people work through dominant discourses and assert their own rhetorical inventiveness.12



ANALYSIS: “THE CRUCIBLE”

Churchill begins his argumentation on Indian identity by stating the following: “Defining for itself the composition of its membership (‘citizenry’), in whatever terms and in accordance with whatever standards it freely chooses, is, of course, the very bedrock expression of self-determination by any nation or people.” In this statement we see the expression of his first criterion: the preservation and protection of tribal self-determination and sovereignty and the right of a nation to determine its citizenship as an essential part of self-determination.13 His second criterion is also contained within his title but better expressed in his own words on page 2: “The purpose of this essay is to make a contribution by sorting out that which has traditionally been part of the ‘Indian way’ of identifying member/citizens of our communities from that which has not, and to sketch out the mechanisms through which the latter has supplanted the former.” In unpacking this statement, we find two distinct points: first, he expresses commitment to the ethical criteria of traditional values or custom law; and second, regarding the ideas that he refers to, which have not been a part of the “Indian way,” he places at a polar opposite. It is this second distinction that is the crux of his argument as well as the basis for his violation of not one but both of the criteria that he commits himself ethically to uphold.

To fully understand how this violation occurs, we turn to the text itself, the rhetorical strategies Churchill utilizes, and the evidence he provides. There are seven subsections to Churchill’s argument. In each subsection he summarizes a historical era and the major conclusion that can be drawn as it relates to Indian identity, as he sees it, in that era. Churchill breaks his article down in the format shown in Table 4.1.

By seeing the development and articulation of Churchill’s rhetorical strategies, there emerges a pattern of logic that cannot be ignored. He argues that because tribes use blood quantum, a clearly colonially introduced idea, they are self-abrogating their own sovereignty. While many Indian academicians, including Suzan Harjo, might agree that the concept of blood quantum is a colonially created concept that is detrimental, the idea of tribal sovereignty is not. Tribal sovereignty, as both a legal concept and an idea, predated colonial contact, whether or not tribes or tribal nations choose, within their contemporary tribal governments, to include ideas stemming from the colonizer, their own traditional beliefs, or that of any other nation or tribe; to determine the composition of their citizenry is entirely up to them as sovereigns, and not the other way around. Churchill makes a decisive but clear error and deviates from his own criteria by claiming that if tribes use the practice of blood quantum for determining who their citizenry comprises, then they are not truly sovereign. Further, as a rhetorical act, the encouragement of Indian individuals to view their own modern tribal councils as Churchill argues they should all be viewed: as agencies of “conceived internal colonial domain” with “no hope of meaningful resistance,” “so thoroughly indoctrinated and deluded as to accept and enforce the terms of their own subjugation” also works to dismantle tribal sovereignty, by discouraging individuals from accepting the sovereign authority of tribal governments and alienate themselves—to civically disengage. This works to undermine tribal sovereignty in two ways: first, by denying that it exists in a comprehensive way simply because of the use of blood quantum, and second, as a rhetorical act, by placing potential future citizens at odds with tribal governments rather than as “the bedrock,” of tribal sovereignty, the way he previously refers to them in his article.

Table 4.1 Identity development in Churchill’s “The Crucible”



	Heading

	Time Period

	Subsection Thesis




	The Traditional Way

	Precontact

	“Genealogy rather than genetics was the core component of societal composition” (p. 2).




	On the Matter of Fidelity

	Contact—Treaty-Making Era

	“The likelihood that an individual might display a strong loyalty to Indian interests never devolved upon his or her genetic makeup” (p. 4).




	The Racial Dimension of Divide and Rule

	Treaty-Making Era

	“Euro-American academicians forged the full range of conceptual tools necessary for their government to use the traditionally inclusive structures of native societies in a manner which would facilitate their rapid division, fragmentation and—so it was thought at the time—ultimate dissipation en toto” (p. 7).




	The Impositions of U.S. Policy

	Treaty-Making Era—Turn of the Twentieth Century

	“By the turn of the century virtually every indigenous nation within the U.S. had, by way of an unrelenting substitution of federal definitions for their own, been stripped of the ability to determine for themselves, in any meaningful way, the internal composition of their constituencies” (p. 9).




	Internalization

	Treaty Making Era–1934

	“The 1934 Indian Reorganization Act (IRA), through which what remained of traditional native governments were for the most part supplanted by federally designed ‘tribal councils’ meant to serve as the medium for long-term administration of the newly-conceived internal colonial domain” (p. 10).




	Enter the “Purity Police”

	1950–Modern Era

	“Recast the definition of ‘Indian’ in the public consciousness—and, they made it clear, in law—as being only those ‘enrolled in a federally-recognized tribe’” (p. 12).




	The Way Ahead

	Future

	“Completely dispensing with blood quantum requirements in enrollment procedures and resuming reliance upon a more traditional genealogical mode of determining citizenship” (p. 14).





Churchill’s second criterion is the upholding of traditional and custom law. If the reader ignores the fact that “The Crucible” offers no references, annotations, or citations for the many assertions it makes of history and historical accounts offered in its body, and takes every story and claim Churchill makes as true, he uses a great deal of evidence that could be categorized as traditional or custom law from tribal nations around the country to illustrate his main point. This point aside, to place the idea of traditionalism opposing modern tribal governments as a sweeping generalization of all tribal governments is a gross and inaccurate generalization that largely ignores two important points: (1) as a part of their legal definition, each tribe/nation has a distinct and different culture14 and (2) the ways in which tribes incorporate cultural beliefs into their governing can take on numerous forms. For many tribes, cultural preservation and protection is not only a subsection in their constitution, but also a founding principle. As an example, it is found in the preamble of the constitutions of all nine federally recognized tribes in the state of Oregon; as expression of cultural beliefs, sometimes it takes the form of the existence of a culture and language department and budgetary allocations in support of programs in that area, which every tribe in Oregon has. For others it means the service of lineal chiefs on tribal council, alongside elected tribal leadership such as at the Confederated Tribes of Warm Springs or the continual use of an official translator such as the Confederated Tribes of the Umatilla Indian Reservation. These are but two local examples of how tribes put into practice their own traditional ideas and worldviews; others may enact tribal policy and pass resolutions based upon the preservation of traditional foods and the protection of the right to take animals, as the Makah have done with their practice of whaling in Puget Sound. To claim that there is only one singular way to be traditional is to ignore the multiplicity of tribes as well as their sovereign rights to determine how to express, through governance, their individual and distinctly different cultural worldviews. As a rhetorical strategy, Churchill fails to ethically uphold either criteria that he claims are vital to prevail and liberate native North America.



ANALYSIS: “A CAUTIONARY TALE”

Harjo speaks about traditional protocol and custom law in the beginning of her critique, and does so in a way that assumes that the reader understands its importance and function within other business in Indian Country; she is clearly targeting an Indian audience, but for readers who are not, more explanation is needed to understand the connection between why this is done, what function it serves, and why it is an important criterion to follow. The American Indian Religious Freedom Act of 1978 set out to “protect and preserve for American Indians their inherent right of freedom to believe, express and exercise religions of the American Indian,”15 and to do so there first needed to be a well-researched and documented anthropological overview developed of the traditional practices of American Indians. Such research endeavors explored, in meticulous and specific ways, the cosmology, ceremonies, rites of passage, views on death, and religious use sites of Indian peoples throughout the country.16 Thus, the record of the custom laws that govern how one is related to living and nonliving things and how they view themselves within the world around them is quite precise. In fact, the publication I referred to in the previous sentence was to serve as a “basic sourcebook for assessing the significance of Native American religious use sites found in the forest.”17 In other words, this type of work is done to serve as the foundational documents that guide comanagement practices between the tribe and state and federal agencies as they apply to land use. This practice is linked to the application of treaty rights, and, according to the federal government, tribes must prove their link, lineage, and heritage before they can lay claim to interest in a site. Harjo demonstrates her clear knowledge of tribal customs guiding how one person relates to another person; she lists all of the important aspects of who a native person is in relation to other people and to the world around them: “nation, clan, society, family, Native name.”18 This is not an exhaustive list; not many people run down the line of all of the ways to relate to another person in a specific order, but within an introduction of one person to another, a good part of their time together is relating to one another in this way before any other business is done. In large formal gatherings this protocol turns much more formal and can take days, such as the Canoe Journey in the Pacific Northwest, where nearly 100 tribal nations come together and the formal welcoming protocol takes nearly a week, running 24 hours a day.19 In more hurried proceedings such as the National Congress of American Indians or Affiliated Tribes of Northwest Indians, there is, at the very least, invocation and prayer done by the host or local indigenous people. Speaker after speaker often acknowledge and give thanks to the people of the land upon which the meeting takes place.

Harjo’s personal account of meeting Ward Churchill for the first time demonstrates both her knowledge and his lack of cultural knowledge of custom protocol law, if one takes for granted the accuracy of her account. Her reference to his later scholarly works where he refers to this custom as an “interrogation” solidifies her main subthesis. Not only Churchill did not know how to do this, but he also did not recognize why it should be done. By Harjo’s account Churchill was also allegedly quite cavalier about the why this custom was unimportant, not seeing its purpose or connection to the larger sovereignty and identity discourse. Harjo provides the reader a good summary of what traditional or custom law is, and, in keeping with that, she introduces herself to the reader in the first sentence, sighting both her lineal descendancy and her tribal citizenship. Therein, she fulfills her own criteria of both stating the importance of traditional and custom law as important ethical criteria of Indian identity and demonstrating traditional and custom law as it would apply to her.

Many others before and after Harjo, including university officials and officers of the court, have weighed in on the credibility of Churchill. However, none from the mainstream has analyzed his claims to Indian heritage. Harjo’s second criterion captures the importance to addressing claims to Indian heritage. Specifically, she states that consistency and credibility are the most important aspects of this criterion; she is clear that this criterion is not something that is conceptual or idea based; it is simple and concrete and can be proven through verifiable documentation. As a rhetorical strategy, Harjo first states her own tribal heritage; she references both her lineal descendancy and her tribal citizenship. Although it should be pointed out that she does not provide documentation in the article of her tribal heritage via a copy of anything official issued by her tribe, such information could easily be verified. Harjo then turns to suggest that Churchill himself has worked to mystify the discourse of Indian identity to his advantage on this issue by claiming that this criterion turns Indians into “blood police” and refuting this practice of traditional protocol, conflating it to something equal to the usage of blood quantum and relating it to the colonizer, claiming it has no relation to Indian identity nor a place in the discourse. Harjo might have stopped at simply reenacting Churchill’s well-documented “Tribal shopping” to disprove his claim to Indian ancestry, but she goes a step further and solicits the help of additional Indian scholars to trace the genealogy of his ancestors. She then cites four separate occasions where his story of who he is and where he comes from changes and is systematically and publicly refuted by various enrollment officials and tribal councils. The damage done to his own credibility by the inconsistency of his own claims to Indian heritage is sufficient to uphold Harjo’s claims as a rhetorical strategy; her own adherence to this claim also reinforces its validity as an essential criterion in the debate. Further, sovereignty of Indian nations was first recognized by the mainstream society by the signing of distinct and separate treaties with tribal nations, and thus the right to determine who is and is not a citizen is a sovereign right of those treaty-signing entities. She uses the same definition of Indian that has been upheld by the Supreme Court and Congress, when she says “The reason it’s important for native nations to speak out about native identity issues is that they are the only ones who can say who their citizens are and are not.”20 The credibility and consistency in truth that Harjo speaks is unwavering, consistent, and clear and delivers a strong message about why tribal governments and tribal people need to speak out and take control of the discourse over Indian identity.

Finally, Harjo implies a third criterion, which references a greater good, which is the protection and preservation of sovereignty. In her article, she claims that Churchill has misrepresented himself as Indian and has written numerous scholarly works claiming this identity and perspective, thus, appropriating the academic discourse regarding Indian identity and diminishing the perspective, which happens to be the letter of the law, of tribes to determine who is a citizen and who is not, thereby abrogating the discourse and their claim to the right to determine who is Indian and who is not. Not requiring proof of tribal enrollment and citizenship reflects mainstream institutions’ lack of commitment to genuine diversity and upholding treaty obligations.21 Allowing those with ethereal tribal ties to represent Indian Country diminishes the importance of genuine and verifiable indigenous academics and opens the discipline to attack. Harjo’s ultimate call to action is to tribal leaders, policy makers, attorneys, Indian parents, and the University of Colorado. By contextualizing the argument of academic misconduct and broadening the field to include false claims of Indian identity and ethnic fraud, she strengthens her demonstrated commitment to tribal sovereignty.



IMPLICATIONS

With the analysis of these two texts complete we turn our attention to the field of rhetoric, which has provided, thus far, an intrinsic methodology that revealed the ethical criterion claimed by both sides of this debate and appraised them by the standard of measure that they themselves propose. With a closer look at each text as examples of the prevailing perspectives on the issue of Indian identity, self-identification versus citizenship and lineal descendancy in relation to the contemporary rhetorical critique, we see further meaning in both for their commonly professed primary purpose: protection and preservation of tribal sovereignty.

A formative aspect of public memory is the roles that are granted to participants, which provide them opportunities for action. This sense of purpose is especially important following a trauma or loss, such as colonization, the taking of land, or implementing of policies toward Indian people that served to be largely destructive. Schulz and Reyes study closely the rhetoric of Churchill in their essay “Ward Churchill and the Politics of Public Memory.” The artifact in question, an essay written by Churchill in the aftermath of 9/11, claimed that it was America’s own actions that called forth the events of the day. According to Schulz and Reyes it also did something else distinctive, which, they claim, set it apart from other critiques of U.S. foreign policy at the time: it destroyed sensus communis; in other words, it eliminated all possibilities, among its readers, for action, agency, or communal identity. In Indian Country, self-determination is a practice that cannot be complete without a culture, traditions, and the courage to act with and on behalf of oneself and one’s own people. While the subject matter is vastly different, Churchill’s use of this acute, abrupt rhetorical strategy can also be clearly correlated with the strategy he utilizes in “The Crucible”; he reduces the agency for action by arguing for the reader to reject modern tribal governments, which undermines tribal sovereignty; he leaves those disenfranchised by both colonial governance and tribal governments through the implementation of blood quantum requirements nowhere to go to create meaningful resistance; in fact, at the end of his fourth paragraph he definitively calls this quest “impossible.”

Another clear connection in the field of rhetoric that Harjo shed light on this debate can be seen through the work of Jason Edward Black in his 2009 essay “Native Resistive Rhetoric and the Decolonization of American Indian Removal Discourse.” The essay examines nineteenth-century native resistance to the American Indian removal policy as a strategy of decolonization. The Choctaw, Chickasaw, Creek, and Seminole Nations used rhetorical strategies to expose the dilemmas and hypocrisies of the U.S. government’s justifications for native removal. They further animated their position by using discourses of territoriality, republicanism, paternalism, and godly authority—which were strategically used because of their prevalence in arguing for Indian removal. Essentially, they were using the discourse of their opposition to resist. This analysis of the rhetorical strategy and tactics of decolonization helps to reassess the agency of Indian artifacts and to provide, in general, context for rhetorics of resistance as articulated through colonial contexts. Black begins by referencing implications for how the “both/and” rhetorical structure functions to speak to the complications implied by the question of decolonizing as a rhetorical strategy of marginalized groups; for example how is a group to define itself independently if the only way to articulate its belief system is within a colonial relationship? In this example, the tribes would be confined both by a self-imposed and by a colonially imposed, directional idea of colonization, rather than think of themselves and be seen as also having agency and influence. Black continues his argument by stating that there is no “perfect way to determine whether Native texts have been corrupted” by colonial ideas whether that be through colonial translators, other native translators, government officials, or, in modern times, congressional clerks, or leaders on the floor of the Senate Committee on Indian Affairs. Finally, back to our initial question of the dilemma of how resistance can be articulated in colonial contexts, Black says that “it seems prudent to answer that it is through navigating a ‘both/and’ structure wherein the appropriation of dominant languages is imbricated” with reinterpretations that decolonize the colonial context. What he is suggesting is essentially a cultural dialectic where texts can be examined in a way that works to create a greater consciousness of the effects of colonization on culture, thoughts, and institutions.22 In relation to this rhetorical debate over Indian identity Black’s conclusions can be set parallel to that of Harjo’s “Cautionary Tale.” While conceding the idea that blood quantum is largely damaging to tribal communities, the sovereign tribal authority, over the right to set the criteria to determine who is a citizen and who is not, remains; if resistance can happen through the rhetoric of removal, by appropriation of the language and concepts of colonial imposition, it can certainly also happen within the specific practice of determination of modern tribal citizenship; to say that it cannot relegate tribes to a perpetually subservient position in which, in Churchill’s words, “meaningful resistance” is “impossible.”

“The Crucible of American Indian Identity: Native Tradition versus Colonial Imposition in Postconquest North America” was one of the writings where Churchill used a working definition the Dawes Act similar to ones called into question in a case brought against him by the University of Colorado concerning allegations of academic misconduct that eventually led to his dismissal. The case, which was appealed to both the Colorado court and U.S. Supreme Court in 2012 and 2013, respectively, detailed inaccuracies in Churchill’s account of the General Allotment Act of 1887.23 The Allotment Act was a piece of legislation generally considered to be a part of an extended effort to weaken the force of Native American culture. Notwithstanding the inaccuracy of the analysis of the Allotment Act in “The Crucible,” in his discussion of the act, Churchill described it as a “eugenics code” that uses the “Indian blood quantum requirement” to achieve its end has been fabricated and disproven by several legal and historical scholars.24 There is no mention of any “blood quantum” requirement in the text of the act. Indeed, the act “contained no definition of Indian whatsoever.”25



CONCLUSION

If we use the cannons of ethical critique to analyze Harjo’s article on the issue of Indian identity we find that her evidence is compelling to support her claims; she fulfills her own criteria within the text and her article also provides the reader with a foundation for the ideology that preserves and protects tribal sovereignty inclusive of Indian identity. Therefore, reliance upon citizenship as the single determining factor in Indian identity can be concluded to uphold sovereignty and reflect traditional and custom law as well as matching the definition of “Indian” as upheld by Congress and the Supreme Court.

If we then use the same methodology to analyze the text of “The Crucible,” we find it works to undermine tribal sovereignty in two ways: first, by denying that it exists in a comprehensive way simply because of the use of blood quantum, and second, as a rhetorical act, by placing potential citizens at odds with tribal governments rather than as “the bedrock” of tribal sovereignty. In addition, “The Crucible” continues to violate the ethical rules it claims to uphold by asserting that there is only one singular way to be traditional, ignoring the both the multiplicity of tribes and their sovereign rights to determine how to express, through governance, their individual and distinctly different cultural worldviews. As a rhetorical strategy, Churchill fails to ethically uphold either criteria that he claims are vital to prevail and liberate native North America.

Contrasting both perspectives reveals important consequences to adopting each as policy. Every institution in the country is actively participating in this debate whether they choose to recognize it or not. By deferring to self-identification, they are conclusively working to undermine tribal sovereignty. Every elected tribal leader and university official should be engaging in this conversation and the ramifications of accepting the truth of persons who falsely claim to be someone they are not. Yet, the University of Colorado, in its investigation into the work of Professor Churchill, neglected to pursue issues concerning his claim to Indian identity.

This conversation, for Indian children and families, begins at home with a clear and concise understanding of their inherent individual and collective sovereignty and it demands of Indian Country a candid and transparent conversation regarding all aspects of the issue of identity and belonging. In Harjo’s words, “The reason it’s important for Native nations to speak out about Native identity issues is that they are the only ones who can say who their citizens are and are not. If they don’t speak out, other people and entities will fill the silence.” Taking charge of the rhetoric first means having the courage to have the conversation; coming generations are looking to us to step up and take charge; our words and definitions manifest landscape of the generations of future tribal citizens, and they need to be used and chosen wisely.
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CHAPTER 5
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Mascots and Cultural Appropriation: Effects on Tribal Governments and Identity Development

Se-ah-dom Edmo

We want our young people to live proudly as First Americans … while also embracing, and being embraced by, non-Native America. That’s why the mockery of Native celebrations and dress in the name of sportsmanship is not just offensive, but insidious … because it asks us to accept the denigration of our heritage. It erodes our children’s sense of self. And that is simply unacceptable. Our children, our Native youth—brilliant, energized, focused—represent our brightest hopes.

—Brian Cladoosby, president, National Congress of American Indians1

How can we expect mainstream support for sovereignty, self-determination, Nation Building, tribally-controlled education, health care, and jobs when the 90% of Americans only view Native people as one-dimensional stereotypes, situated in the historic past, or even worse, situated in their imaginations? I argue that we can’t.

—Adrienne Keene, Native Appropriations (www.nativeappropriations.com)

The interpretation of who the first peoples of this land are, and where we are today, is a story that begins through misconceptions and is fraught with outright mistruths that history and the contemporary world continue to perpetuate. The most visible and prevalent images of Indians in American culture are Indians as mascots and historical misinformation including: the myth of the first Thanksgiving and the kindergarten version of Columbus discovering America. Ultimately, these acts serve and privilege nonnative interpretations of pseudo-historical accounts that are no more than the idolatry of men who blatantly carried out the taking of tribal lands and dismemberment of tribal families through mass murder and removal. While opinions across Indian country may vary on whether or not race-based sports names are offensive, their effect on how Indians think of themselves and how others view them is undeniable. All it takes is a quick look at the comment sections of news articles regarding the possible elimination of an Indian mascot to see where a community’s sensibilities are concerning Indian people and tribes.

This chapter will investigate four areas, beginning with the issue of cultural appropriation and its connection to a fixed image of Indianness, the policy response of the state of Oregon, which now has the strictest law in the nation against the use of Indian mascots, and differing opinions versus psychology behind the use of Indians as mascots. Finally, the chapter concludes with a discussion of how the cumulative effect of cultural appropriation and mascotting impacts the work of tribes today and the development of American Indian identity among individuals and groups of Indian people.


HALLOWEEN, HEADDRESSES, AND FASHION FADS

Dressing up your children to demonstrate, reenact, and/or play cowboys and Indians is playing genocide.

—Dr. Cornel Pewewardy

Children in the United States today still dress up as what they imagine Indians used to look like during the historical era of westward expansion in America, particularly Plains Indians. Recently, there have also been popular fashion trends that have appropriated tribal designs and regalia into mainstream street and high fashion and the controversy that has been generated by the wearing of replica Indian headdresses by Hollywood stars, sports fans, and concert-goers. In the legal arena, discussions about cultural appropriation take place within the umbrella of intellectual property. Intellectual property, though not a new concept, has become newly central in both law and public discourse. Additionally, it is also important to note that the tenets of intellectual property law, which includes the field of copyright law, are largely based upon concepts in the larger field of real property law. However mundane or innocent these acts may seem, they are offensive and objectionable because of their context: a country and society that perpetuates the structural marginalization of tribes and tribal people—politically, economically and culturally.

The Boston Tea Party historical event is also an iconic story of what is arguably the defining moment in the American Revolution as well as the development of American character. Dressed as Indians, American colonists began their journey into defining what it meant to be American, and dressed as Indians, they began to establish American values. Furthermore, the same group of colonists also maintained a bloody pattern of nation building that involved the destruction and confinement of Indian people and their tribal societies. Playing Indian not only served to help develop American identity, but also worked to politically establish it by creating its own self-fulfilling prophecy—the Indian is dead so we should commemorate the noble savage by preserving an interpretation of him. This became the accepted practice. Just as the existence of the U.S. government on tribal lands secured through treaties is dependent upon the physical control and confinement of tribes and tribal people, so the concepts of Indian and Indianness must also be controlled, confined, and reserved to work to meet that same end.



INDIANNESS AND THE FIXED MIND-SET

In a fixed mind-set, people believe that their basic qualities, like their intelligence, athletic ability, or talent, are simply fixed traits. In this mind-set, it is thought that talent alone creates success—without effort. Dr. Carol Dweck has written extensively on the power of the growth mind-set. In a growth mind-set, people believe that their most basic abilities can be developed through dedication and hard work and that brains, ability, aptitude, and talent are just the starting point. Dweck has expanded her work and her development of the theory to the fields of education, sports, business, and personal relationships. Dweck argues that the growth perspective creates a love of learning and a resilience that is essential for accomplishment and development of the ability to recover quickly from challenges.2

Additionally, there is an interesting correlation between the fixed mind-set and the fixed image of who an Indian is—what their qualities are and what they can accomplish or aspire to be, or not. This fixed image also defines what it means not to be Indian. An image of Indians in a fixed state is exactly what many who advocate on behalf of keeping Indian mascots are advocating for. Take, for example, the image of an Indian warrior or “brave”:


	He is situated in the past, meaning that no part of his being is alive now and so we can ignore any legal or moral obligation that may be owed to him.

	He is strong. While strength may be seen as a positive trait, the mascot image is one-sided because it values traits affiliated with largely with only physical strength and violence.

	It limits the perception of what it means to be successfully Indian. By situating the Indian in the past, with only almond skin having only particular traits that are valued, to look or be anything other than that image means that one is not successfully Indian.



The consequence of regarding Indian identity through a fixed mind-set leaves the control of Indianness with non-Indian people. They jury is the observer, and the measures, how well a person fits the fixed image, are based upon the narrative the non-Indian creates and maintains. This practice reinforces the subjugation of both tribes as the nations who maintain and enforce citizenship policies as well as individuals who experience the act of being weighed and measured against a fixed mind-set image of Indian. In other words, these stereotypical representations are too often understood as factual representations and thus “contribute to the development of cultural biases and prejudices.”3 The presence of Indian mascots directly results in lower self-esteem and mental health for American Indian and Alaskan Native adolescents and young adults.

For Indian children who are exposed to mascots throughout their growth and identity development, this compounds negative cumulative mental health outcomes.4 While the debate over the name and mascot of the professional football team based in the nation’s capital, the “Redskins,” has reached a fever pitch in recent years, the conversation largely disregards, as Brian Cladoosby points out in his State of Indian Nations speech in 2014, the most vulnerable portion of Indian Country, the youth.5



THE 2012 BAN OF INDIAN MASCOTS IN OREGON PUBLIC SCHOOLS

Since the 1970s, 20 Oregon high schools have changed their Indian-related nicknames and mascots; similarly, Oregon’s community colleges and universities have discontinued the use of Indian mascots. Further, in 1997 the editorial board of The Oregonian declared it would not print names such as the Braves, Redskins, and Redmen. However, Oregon made national news on May 17, 2012, when the State Board of Education voted 5–1 to adopt a law prohibiting Oregon public schools from using Native American names, symbols, or images as school mascots or suffer the consequences of losing state funding. School districts would have until 2017 to comply. The Department of Education of the state of Oregon is responsible for the implementation of state policies with respect to public education at the kindergarten through community college level. This includes academic standards and testing, credentials, and other matters not, by law, reserved to the local school districts and boards. The department is overseen by the State Board of Education, and the board is appointed by the governor of Oregon. The chair of the State Board at that time was Brenda Frank. Brenda is a Klamath tribal member and Nez Perce descendant who also served as the director of education for the Klamath Tribes in southern Oregon. Frank was the first Indian ever to have served on the State Board, having completed over seven years of service that began in 2005. She had served in the role of chair since 2008.

Dr. Susan Castillo, who was the superintendent for public instruction, oversaw the Department of Education and its work. As part of an overhaul of education policies in 2011, the legislature adopted a state law that eliminated the elected office of superintendent and made the governor the superintendent, with the responsibility of appointing a deputy superintendent of public instruction. Consequently, Dr. Castillo was in her final months as superintendent when she took up the mascot issue again in early 2012. It had been six years since the board passed a resolution to encourage K–12 districts around the state to change their use of Indian mascots and none had responded or showed movement toward change. She and her staff conferred with the board and acted decisively by publishing a nearly 40-page report on the history and consequences of race-based Native American mascots on students in Oregon public schools. The report was made public on March 12, 2012, when the board reintroduced the issue.

This step made front-page news and while, to some, the decision came as a shock, it was also intentional. With Frank and Castillo both on their way out, and nearly no movement by schools across the state in over six years, it was time to push forward. It was in December 2006 when the issue was first introduced to the State Board of Education and Oregon Department of Education. Mr. Che Butler (Siletz), accompanied by his sister Luhui Whitebear (Costal Band Chumash), testified before the State Board. He stated that he was compelled by his experience of observing a half-time “show” by the Molalla High School Indians while he was a student athlete playing basketball for Taft High School. A Molalla High School student was reported to have worn a fake feather headdress and run around the basketball court with a target painted on his chest. Che was in the locker room at the time, and his parents and younger brother, who had traveled an hour and a half to support him at the game, later reported the events to him. The mocking of his race, tradition, and collective history of his people was not something that Butler thought should be done in the name of high school fun and sport, and certainly, in his mind, such actions had no place in public schools. He pointed out that, because these practices lead directly to the alienation of himself and his family based on their race, with the support of his family he made a commitment to do all he could to bring an end to this practice. He and his family presented the issue to the Oregon Indian Education Association (OIEA) the following year and the organization then passed its first resolution on the matter, encouraging a ban of the practice. When Mr. Butler presented arguments in support of a resolution from OIEA, he described a number of incidents he found disturbing concerning schools’ use of Native American mascots:


	In Illinois, native dolls were hung from trees and balconies when a rival team with a native mascot was in town.

	In Arizona, “Scalp the Indians” was chalked in large letters on the lawn when a rival team with a native mascot was in town.

	In South Dakota students wear “The Sioux Suck” shirts and chant this saying while playing a rival team with a native mascot.

	The New York Post has published headlines such as “Tribe on Warpath” and “Take the Tribe and Scalp ’Em” when the NY Yankees play the Cleveland Indians.

	High schools post “Scalp the Indians” when playing rival teams.



These examples helped the OIEA leadership understand why this was not just an issue for the schools that had mascots themselves, but for all schools and students who were exposed for many years to these images. Often the disrespect of the mascot comes not just from the students and staff at a school that has adopted the mascot, but also from teams competing against the school.

Butler made the same presentation to the State Board of Education in this same time period. In response to Mr. Butler’s presentation, Superintendent Susan Castillo formed an advisory committee to look into the issue. Members included school superintendents of districts that used Indian mascots, as well as representatives from the Oregon Civil Rights Commission, the Oregon Schools Activities Association, the Confederation of School Administrators, the Oregon Education Association, and individuals representing broad-based Native American groups. The advisory committee held three meetings over the course of 2007. The committee recommended the following:


	Schools receiving state funding should eliminate the use of Native American mascots and logos.

	Schools should educate all students about Native American stereotyping and its negative effects.

	Schools should use culturally accurate education materials, curriculum, and resources.



During that same time Mr. Butler also reached out to tribes across Oregon, and to any organization or group that extended him an invitation or who accepted his request for a presentation on the issue and his experience. His family would often drive together with money out of their own pockets to support the effort. Before the Oregon State Board of Education considered its 2012 ban, if you searched the Internet for information on Indian mascots, it was Butler and Whitebear’s PowerPoint that came up first in your search. The images and words were intended to speak to the hearts of those who viewed it. Butler and Whitebear used photos on each slide mixed with quotes, their experiences, and compelling questions from other native students and individuals who have previously challenged the humanity of the use of Indians as mascots. Because of their efforts, over the six years leading up to the board’s scheduled reconsideration of the issue, a growing number of people statewide were compelled to come forward and speak out about their experience with local districts and schools.

On the morning of March 12, 2012, the State Board of Education meeting hall was standing room only. Never before had there been an issue that had drawn more attention and public comment. Over the following three months, the State Board heard a total of 742 public comments including, letters, e-mails, and petitions. Also included were more than 50 psychological and sociological articles. When looked at together, the response was the largest single issue where the public was engaged directly with the business of the State Board of Education. Because of the overwhelming engagement of the public on the issue, the Department of Education created a unique e-mail address for public comment, ODE.NativeAmericanMascots@state.or.us, to help it organize the comments, ensure that the board members are kept informed, and enable the staff to keep up with public record requests. The comments from the public and civic organizations told a story. Staff of the Oregon Department of Education quantitatively analyzed the comments and major arguments of each side of the debate concerning the board’s proposed rule and resolution to ban race-based Indian mascots; 323 were against (44 percent, arguing to keep Indian mascots), 389 were pro (52 percent, supporting the elimination of race-based sports names), and 30 (4 percent) were neutral. There were also over 12 hours of public comment heard on the issue.

At the time, nationwide, more than 100 organizations had called for the discontinuation of Native American mascots, including the National Indian Education Association (in 2009 and again in 2013), the American Psychological Association (in 2005), the National Indian Child Welfare Association (with submission directly to the State Board in 2012), the National Congress of American Indians (in 2005), the American Sociological Association (in 2007), and the U.S. Commission of Civil Rights (in 2001).

Key in this decision in Oregon was research that showed that exposure to Native American mascots had a negative impact on the self-efficacy and self-image of Native American children. “The concept of Native American mascots being hurtful and racist was not new to me,” said board member Serilda Summers-McGee.

However the testimony we received from students, members of the Native American community, and researchers regarding the impact of Native American mascots on student learning and self-esteem was extremely illuminating. The role of the Board of Education is to create an environment in which all students can learn and thrive; it was imperative that we pass this rule and resolution to remove the use of Native American mascots in our public schools.

Researcher Dr. Stephanie Fryberg, a Tulalip tribal member, told board members at their April 2012 meeting that the use of Native Americans as mascots devalues and limits individual identity, citing that even when these mascots are designed with the best of intentions and are considered to be “honoring” and “respectful,” their impact is statically equal to that of cartoon caricatures. This evidence provided a positive response to those calling for compromise on the issue, attesting to the fact that any use of mascots, whether honoring or not, had essentially the same negative impact. Board members, in good conscience, could not bring themselves to create a law that knowingly created a psychologically unsafe learning environment.

Despite the majority of the comments and letters from professional organizations endorsing a ban, some lawmakers in Oregon claimed that this groundswell of support for a ban was minimal and that there was no problem that needed to be fixed going on record saying:

The State Board of Education created a problem where none exists.

—Representative Sherrie Sprenger, Republican, Scio

The “problem” is with the State Board of Education.

—Representative John Huffman, Republican, The Dalles

The concern about race-based sports names was brought forward by, … a small group of people who are dissatisfied with everything.

—Senator Jeff Kruse, Republican, Roseburg

State Board members concurred among themselves that the most powerful testimony came from Che Butler—the young man, who had originally brought his testimony to the State Board in 2012. Butler recalled when he first brought this issue to them in 2005; it was a basketball game at Molalla High School that compelled him to act, because it touched the intergenerational pain he carried inside, passed down from his parents and grandparents. Oregon was formed in 1859 and the first Indian boarding school was created in 1879. Its motto was, “Kill the Indian, Save the Man.” The things that happened at Indian boarding schools were traumatic to their people and, particularly, to his family. The schools cut the children’s hair; the children were not allowed to speak their language, and were told they were not native anymore. The only time they were allowed to be natives was in sports when that image was on the wall. Butler argued that affinity toward such mascots from Native Americans of his father’s generation was, therefore, misplaced. Hanging onto these mascots is hanging onto that intergenerational trauma that they need to address.

Butler stated that many people were angry with him for bringing up the issue and that his brother was uncomfortable playing sports against these teams; but he was taught to stand up for what he believed in. His second-grade teacher taught him the lie that the Indians had killed off the buffalo. He was too young to stand up for himself then, but he was old enough in high school. He did not come to take anything away from someone or offend someone, but he acted because he was hurt by the images and thought they needed to be addressed.

“Unfortunately, for many of our Native American youth, the decision seems to be between being a mascot and being invisible,” said State Board Chair Brenda Frank. “It is our job to ensure that those aren’t the only choices. This ban is an important step in removing harmful stereotypes from our schools. However, we also have to ensure that we are teaching all of our students not only about Native American history but also about contemporary native culture. It is all about the students and them feeling comfortable in their schools and communities.”

Oregon’s ban prohibited using a name, symbol, or image that depicts or refers to an American Indian tribe, individual, custom, or tradition that is used by a public school as a mascot, nickname, logo, letterhead, or team name. Prohibited names include “Redskins,” “Savages,” “Indians,” “Indianettes,” “Chiefs,” “Chieftains,” and “Braves.” Schools may continue to use the name “Warriors” as long as it is not combined with a symbol or image that depicts or refers to an American Indian tribe, individual, custom, or tradition.

Two years after passing the ban, the Oregon Legislature passed Senate Bill 1509, which directs the State Board of Education to create a process which includes how a tribe might authorize the use of an Indian mascot in cooperation with a school district; the Oregon Department of Education facilitated a working group to take on the issue. A resulting law has yet to be introduced for public comment or consideration; however, several schools have still elected to change their names. This potential law would modify the 2012 ban, but by no means eliminate it. Schools and the State Board are still working under the 2017 deadline, from the 2012 ban, to either change their name or come up with a solution through creating legal modifications aligned to Senate Bill 1509 and leave enough time for schools and tribes to negotiate through that process before 2017.



PSYCHOLOGY VERSUS OPINION

While debate over the use of Indian mascots takes place, something subtle usually always occurs: individuals say that they like their teams’ mascot and claim a sense of pride. Additionally, one frequently hears that the use of Indians as a mascot is meant to call out attributes that are admirable like bravery, strength, and endurance. Supporters of Indian mascots often point to the 2004 Annenberg Election Survey.6 The numbers reported are highly unreliable because the entire survey was “legitimized” by anyone who self-reported any Indian heritage. A total of 65,047 adults were interviewed, of whom 768 identified themselves as Indians or Native Americans.7 How many of the 768 individuals were actually Indian by the standards of the tribes with whom they may have claimed to be affiliated with, no one, not even Annenberg, knows. Although highly respectable, Annenberg and the entire field of political polling have a lot to learn about regarding their engagement with tribes. How are phone numbers on reservations accessed? What research agreements do such political polling organizations have with tribes? Are there any? Finally, in the landscape of the impact of Indian mascots, why does opinion matter? While opinion on particular social issues may matter to win at the ballot or election box, when it comes to measuring impact, opinion actually matters very little. While one may think, which could include the expression of their opinion, that the use of Indian mascots is acceptable or right, they may feel very differently; feelings are much harder to measure and require psychologists to be creative about how to accurately measure the impact or deeper feelings about an issue beyond opinion. It is a complicated process to tap into the subconscious regarding impact, but it can be done. What we think and are able to express can be linked to how we think others may perceive us based on our opinion. It may be influenced by the social and contextual consequences of, perhaps, living in a community that has built its identity upon being an “Indian.” In that kind of environment there could be very real backlash and consequences to having a different opinion.

The field of psychology uniquely designed for deeper exploration beyond simply reporting one’s opinions, which is where the work of Dr. Stephanie Fryberg, the National Congress of American Indians,8 the National Indian Education Association,9 and the Center for American Progress comes in.10 “American Indian mascots are harmful not only because they are often negative, but because they remind American Indians of the limited ways in which others see them. This in turn restricts the number of ways American Indians can see themselves.”11 Motivated by pressure and the compelling and mounting research regarding the effect of exposure to Indian mascots, the National Indian Education Association and the National Congress of American Indians, the nations’ largest and most representative tribal group, have both passed numerous resolutions and published reports on recommended practices on the use of such mascots.

The crux of effective solutions, which diminish exposure to harm and maximizes tribal control over their cultural property right to be represented in ways in which specific tribes determine, is a very narrow legal space. However, it is the only space where true compromise occurs. Tribes have asserted their absolute legal rights to determine how they, specifically by name, are represented through their approval of and use of their specific name and image; at the same time, states continue to be complicit in the harm that is perpetrated through the use of generalized, race-based Indian mascots. Until there is a national policy, through the U.S. Department of Education, the informed by the policies set forward by the member tribes of the National Congress of American Indians, to address the issue, every American Indian and Alaskan Native child in the United States will continue to experience a socially and psychologically unsafe learning environment if he or she is exposed to Indian mascots.



TRIBAL GOVERNMENTS ARE CHALLENGED TO EDUCATE THE GENERAL PUBLIC

The history of the story of the first Thanksgiving tied to the use of mascots to picture a caricature of Indians presents a cultural narrative and popular image that are significant because they directly affect Indian people’s sense of individual identity. Indianness as a function of fixed mind-set also reinforces the conflation of one’s individual identity to be largely racial rather than determined by the laws and policies of sovereign nations. They impact the American Indian collective identity, their self-efficacy, and ultimately the work that Indians do to protect and uphold tribal sovereignty. Connected to these continually generated “mascot” images are popular misunderstandings of the legal authority of tribes and the obligations of federal, state, and local governments to uphold treaties. This oppressively burdens the work of tribal governments and creates confusion, mystifying the discourse regarding who has the authority to claim Indian identity. What it means to be a “real” Indian is often conflated to also imply that if someone who is perceived to be more Indian, meaning they look like they could have walked off the pages of a history book, that individual is thought of as having a superior voice or more of a right to an opinion or make decision that impacts his or her community or tribal nation. The responsibility for educating the public on this important issue rests with the elected leaders of the tribes, both in Oregon and across the United States. We sincerely hope that the lessons learned in Oregon regarding how to effectively address this issue can be shared by tribal leaders in Oregon, with their colleagues among the 29 tribes in the neighboring state of Washington, and among the 350 tribes who are members of the national organization of tribes, the National Congress of American Indians.
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CHAPTER 6
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Education Public Schools, Boarding Schools, Indigenous Scholarship, and Ethnic Fraud

Se-ah-dom Edmo

There is a critical need for a highly educated Native citizenry. Native scholars need to possess understandings of their work in the context of specific and global Tribal interests. Beyond mainstream education, Tribal scholars must possess skills to articulate and address disciplinary issues in terms of Sovereignty and laws bearing on Tribes and customs.

—Roy H. Sampsel (Choctaw and Wyandotte tribes)

We must develop expert Indians instead of Indian experts.

—Beverly Becenti-Pigman, Chair, Navajo Nation Health Research Review Board

This chapter examines the history and effect of education on individual Indians and how it has shaped Indian Country physically, socially, and politically. Provided are a series of explorations of the roles of public and boarding schools, and their education of both Indian children and non-Indian children about Indians—the indigenous people of, what now is known as, the United States. The chapter begins with a discussion on the impact of an ill-educated electorate, from average citizens to local, state, and national leaders as well as civilian service providers in public agencies in light of the responsibilities to tribal nations. Second, we will study state commitments to include the teaching of Indian history and tribal sovereignty in public schools and unpack how definitions of race and ethnicity in public school work to dismantle or uphold tribal sovereignty. Then, we turn to the work of higher education institutions—the rise of indigenous scholars and scholarship including decolonizing movements in research of the academy, Tribal Critical Race Theory (Tribal CRT), as well as the issue of ethnic fraud and lack of accountability in public and higher education institutions—to address persistent race and ethnicity definitions that do not acknowledge tribal sovereignty. Finally, the chapter concludes with a discussion of the importance of the tribal scholar and tribal scholarship.


EDUCATIONAL RESPONSIBILITIES TO TRIBES

Ultimately, the goal of every educational institution within this country should be teaching our citizens and residents to build a stronger and more just society. A responsible, civically engaged society is one that upholds its commitments: to the welfare and safety of its citizens and to other sovereign nations, neighbors, trade partners, and allies. The first nations that the United States made agreements with, before its Declaration of Independence and Constitution were even crafted, were tribal nations. Colonists needed to legally acquire and secure a land base to have their colony and, ultimately, country established upon. Therefore, public and private institutions have a duty to the preservation and protection of the treaties and rights that tribal leaders reserved through those treaties as a part of their wider goals relative to civic responsibility. Those treaties are the supreme law of the land, and provide the legal foundation for non-Indian people and their governments to live and persist on this land, alongside tribal governments. Additionally, tribes, while negotiating their treaties with the Crown and the United States, included the education of their children as a treaty right; so, while each citizen in the United States is a beneficiary of compulsory public education, for Indian students there is a dual responsibility: first, as a treaty right and, second, as citizens of the United States.

Educational institutions are the single most powerful and significant set of establishments in the country, forming foundational information transferring structure and doing the work of training people living in the United States about their civic responsibilities and how to maintain forward growth and development of society. Providing training to future experts in civic and physical infrastructure benefits all persons in a country throughout their lifetimes; even if they do not have children, all members of society significantly profit from the education of an informed public. The aim of public education is to produce a nondiscriminatory result—that is, to ensure that every child receive equal access and that the curricula and school climate be open and welcoming to all learners.

Mainstream educational institutions work to uphold or dismantle tribal sovereignty based on how they interact and educate their students about tribes and individual Indians:


	First, at the institutional level, with policies they set forth in relation to the work they do in collaboration with tribes, that is, the sharing of data and research involving tribal citizens and how they work specifically with the tribe(s) who ceded the territory on which they operate;

	Second, internally, in terms of culture, climate, and curricula—what they teach and choose not to teach about tribes and Indian history and people, programs to support and meet the educational needs of Indian students, and systems to respond to incidents of bias or hate;

	Lastly, and importantly, how educational systems and institutions recognize the political status (enrollment or citizenship) of individual Indian faculty staff and students. The decision to recognize the political status of Indians supports differing narratives about identity, tribal sovereignty, race, and ethnicity. This criterion is critical because it also provides the unit by which we measure how well states and the U.S. government are doing at upholding the right to education, which many tribes reserved through their treaty-making processes.



Educational institutions collectively have systemic power and influence because they train all future citizens and members of the American body politic; how they fulfill these criteria also creates the framework and context for the general public’s view about who Indian people and tribes are, what rights they believe Indians and tribes have reserved, and how they incorporate modern tribal governments and Indians into their everyday work and lives, if at all. The tribes have ceded every acre and inch of every U.S. city, county, and state; consequently, every city, county, and state has an obligation to those tribes and their citizens, as well as the responsibility to uphold their rights. The substance of what is taught influences how well our future electorate is able to uphold reserved treaty rights. If students learn nothing about tribal judicial systems and ceded territories where tribes retain rights, how could they reasonably be expected to uphold those laws and rights? Therefore, how educational institutions collectively behave also works to catalyze future social and political systems that either support or dismantle tribal sovereignty.



BOARDING SCHOOLS: COLONIZATION 101

The U.S. policy concerning the education of Indian children in the nineteenth and twentieth centuries was guided by a single statement: “Our goal is to kill the Indian in order to save the Man”1; this policy was designed to assimilate Indian people into society, beginning with teaching them how to think and act. Missionary, military, and governmental officials required the removal of Indian children to teach and, at times, abused children for speaking traditional language and practicing their religious ceremonies. At the time, it was compulsory for Indian children to attend either boarding schools or church mission schools; homeschooling and public school attendance were not allowed because of official public policy. At the height of the boarding school era in the late 1800s, there were over 25 such schools with over 20,000 students in attendance each year operating across the United States.2 The commissioner of Indian Affairs defended the school system approach by saying, “This education policy is based on the well known inferiority of the great mass of Indians in religion, intelligence, morals, and home life.”3 Students were sent to schools as far away from their home reservations as possible, to discourage them from running away and to inhibit familial contact. Students in the schools were forbidden to speak their language; their hair was cut to match American gender-specific styles, and their cultural dress was confiscated and often destroyed and replaced with dresses and suits. In practice, the approach of the schools had less to do with education and more to do with disrupting culture and family structure.

If we briefly apply our three criteria to assess the boarding school system regarding whether it worked to uphold or dismantle tribal sovereignty we find the following:


	The policies institutions set forth in relation to work they do in collaboration with tribes: There did not seem to be an approach of collaboration with tribes in the practice of boarding school education. Instead the interaction was one where the extreme subordination of both tribes and individual Indians was emphasized.

	Culture, climate, and curricula: Boarding schools were, generally, hostile and abusive in their treatment of those students who exhibited a desire to preserve their culture and language. The schools reinforced, through the curricula they taught, the continued subjugation of tribal people and offering no grievance process or consequences for hate and bias-motivated speech or actions. Further, by making attendance compulsory for all Indian individuals of school age, boarding schools could be deemed a form of genocide.

	Citizenship, race, and ethnicity of individual Indians: The narrative of “kill the Indian in order to save the man” disregarded the humanity and personhood of Indian students and families. While boarding schools may have used tribal citizenship and membership roles to determine which students were required to attend, they did so with the intent to explicitly eliminate and remove all aspect of their Indianness and Indian identity.



Some modern boarding schools continue to operate under the Bureau of Indian Affairs’s Bureau of Indian Education, a separate agency of the Department of Education, which oversees all other public educational institutions in the United States. There have been significant attempts to overhaul the system of boarding schools throughout the country; however, they still face significant structural challenges in their aim to serve and be more accountable to tribal students and tribal governments. Perhaps continued evolution of the system via increased tribal control, which has been suggested by both the National Indian Education Association and the National Congress of American Indians (NCAI) in their joint policy priorities of 2010, is a path forward that will help the system better meet their educational responsibilities to tribes and students.4 It is clear, however, that without this collaboration with tribes, boarding schools will continue to reinforce the principles they were originally established and designed to uphold. The path forward toward changing will require significant investment and restructuring and redesigning the system to uphold the dual federal responsibility to provide education to American Indian and Alaskan Native children and to support the preservation and protection of tribal cultures and sovereignty; it is highly questionable that the Bureau of Indian Education will have the ability to uphold its promises to Indian children and families and tribal nations without doing so.



PUBLIC SCHOOLS: WHOSE HISTORY DO WE TEACH?

There are currently five states that have laws related to teaching Indian history and sovereignty in K–12 public schools; those states are Maine, Washington, South Dakota, Colorado, and Montana. In terms of efficacy, at the time of the publication of this book, Montana and Washington were the only states that required some form of education about their tribes in public schools. Other states have “encouraged” this through more ceremonial legislative or legal acts, meaning they are simply acknowledging that another perspective on history exists. With local control of curriculum in the hands of school boards and the lack of training and curriculum resources to support teachers, very seldom does this result in explicit inclusion, and when included the relevancy to the local tribes is often overlooked. Some argue lack of funding or impetus to teach tribal sovereignty in the classroom by claiming that they need to teach to “all” children, and not just a small population of children. This perspective works to undermine tribes and individual Indians in several ways: first it reinforces the normalization of the colonial perspective of history, labeling and marginalizing all groups of people, via official state supported curriculum and instruction, who are not a part of colonial cultures, as “others.” Second, generations of normalization of creating, designing, and institutionalizing the colonial perspective in. K–12 system of the United States have led to entrenched views that label any changes as “biased.” To be fair, structural and institutional changes are not cheap, and creating new curricula takes time and intentional investment. Additionally, our educational system is fraught with, and needs to respond to, budget demands. However, budget constraints should never be an argument against full and diverse inclusion of the histories of tribes and tribal people. Lastly, the lack of inclusive training of young students on the issue of tribal sovereignty subverts the rights, both individually and collectively, of tribes by not teaching about them at all.

Many educators and school administrators have operated under the false assumption that if, and only if, their classroom and school includes an Indian student(s), then, and only then, are they are obliged (and not obligated) to include the teaching of Indian history, sovereignty, and/or culture. Often times this is a historical reading, situating Indians as icons of the past or mythological story, reinforcing mysticism and romanticism; rarely is it comprehensive or even introductory teaching of federal Indian policy, history, and principles of respecting and upholding treaties, not to mention working with or even referencing contemporary tribal governments. If we are not teaching future civic leaders to responsibly uphold treaties, they will lack the skills and knowledge to ensure the United States fulfills its responsibilities to tribes. Therefore, not only the lack of instructional content on the legal rights tribes reserved leads to an uneducated political body, but it is also an active abrogation of the treaty and trust responsibilities the United States has to tribes. How could law and policy makers reasonably believe that adults would automatically know how to uphold government-to-government relationships with tribes without teaching students about how to establish, respect, and maintain them?

While the claim to not change curricula to include Indian sovereignty and history is often masked by language that appears to be upholding principles of objectivity, we see that quite the opposite is happening. By excluding tribal sovereignty and histories from state-supported curricula we are, in fact, supporting a highly discriminatory result—a result that has pushed out Indian students, leaving the group with some of the lowest achievement rates in the nation while simultaneously encouraging their non-Indian peers to dismiss the notion they have any obligation to the very tribes and their descendants who have ceded the territory on which they now learn and will eventually govern and do business. Thus, they continue contributing to a cycle of nullification of treaty rights, and degradation of race relations.



PUBLIC SCHOOLS: RACE, ETHNICITY, AND THE EDUCATION OF INDIAN (AND NON-INDIAN) STUDENTS

In order that treaty education commitments are adequately assessed and met, it is essential that there be some clarity about the population of students we are talking about; clarity, in this case, means a reconciliation of conflicting definitions of “Indian.” If fulfilling a treaty obligation means education of Indian students, whom do we mean when we say Indian? How Indian is defined in public schools and higher education has a direct impact upon whether or not the United States is upholding its promise to educate Indian children.

On October 19, 2007, the U.S. Department of Education published the new Federal Register (72 Fed. Reg. 59267) on the collection and reporting of racial and ethnic data by educational institutions who receive federal dollars. The final guidance allows individuals to self-identify their ethnicity and race, and permits individuals to select more than one race and/or ethnicity. According to the Department of Education, “this change allows individuals to more accurately reflect their racial and ethnic background by not limiting responses to only one racial or ethnic category, and expands reporting options to seven categories: American Indian or Alaskan Native, Asian, Black or African American, Hispanic, Native Hawaiian or Other Pacific Islander, White, and Two or More Races.”5 The department required additional changes to the education information systems of state agencies, school districts, and postsecondary institutions across the country including Oregon. Pursuant to these new mandates, letters went out to all Title VII Indian education programs in the state, alerting them to this change. Two such letters were sent to Karen Kitchen (Osage), Title VII Administrator for Portland Public Schools, and Ruth Jensen (Tlingit), who at the time served as the Title VII Coordinator with the NW Regional Education Service District. Upon reading them, both were alarmed with the new changes to the race and ethnicity definitions and reporting instructions and their potential effect upon their efforts to find students in their districts that qualified for Title VII services.

Ms. Kitchen and Ms. Jensen brought letters they received from the Oregon Department of Education to the Oregon Indian Education Association 2008 winter board meeting at the University of Oregon and made a case for action by the board.

According to the U.S. Department of Education’s policies, Title VII was created to fulfill the federal government’s unique and continuing trust relationship with and responsibility to the Indian people for the education of Indian children, inclusive of Alaskan Native and Native Hawaiian children. A change in definition of “Indian” might, therefore, greatly impact the funding and expectations of Title VII programs across the nation. On the outset, one might think that education data collection and reform that allows parents to more accurately reflect their racial or ethnic background would support more accurate reporting on the opportunity and achievement gap experienced by American Indian and Alaskan Native students as well as students of other racial or ethnic backgrounds. However, Ms. Kitchen and Ms. Jensen picked up on the most significant and first of many conflicts that the Department of Education created by enforcing this new race and ethnicity policy and data aggregation system as it applies to tribal students and families. For several grants and programs designed to serve Indian people, the Department of Education has used the following definition, found on each form, which determines a student’s eligibility to receive Title VII services:

INDIAN—The term “Indian” means an individual who is—


	(A)a member of an Indian tribe or band, as membership is defined by the tribe or band, including—




	 i any tribe or band terminated since 1940; and

	ii any tribe or band recognized by the State in which the tribe or band resides;




	(B)a descendant, in the first or second degree, of an individual described in subparagraph (A);

	(C)considered by the Secretary of the Interior to be an Indian for any purpose;

	(D)an Eskimo, Aleut, or other Alaskan Native; or

	(E)a member of an organized Indian group that received a grant under the Indian Education Act of 1988 as in effect the day preceding the date of enactment of the Improving America’s Schools Act of 1994.



To summarize, a student is required to be enrolled, be the child of someone who is enrolled, or be the grandchild of someone who is enrolled; and proof of those relationships includes verifiable government documentation including enrollment cards or a Certificate of Degree of Indian Blood issued by a federally recognized tribe, and copies of birth certificates showing direct linage to an enrolled person, if the student receiving services is not himself or herself enrolled. Title VII programs throughout the country are required to keep all documentation of the above qualifications on file for each student and family they serve with Title VII funds.

The Department of Education’s new race and ethnicity category collection system requires districts to report yearly and involves both students and education personnel a mini census each year for schools. The full guidance for states and districts came in a 91-page package entitled “Managing an Identity Crisis: Forum Guide for Implementing New Federal Race and Ethnicity Categories” published by the National Forum on Educational Statistics (NFES).6

Psychologist Erik Erikson coined the term “identity crisis” and wrote extensively on the subject in the 1960s and 1970s. While Erikson believed that identity development was one of the most important internal conflicts people face in their individual development, popular culture portrays the term in a much more negative light. It is often used to imply that people may be going through a period or time in their life where they are confused about who they are. Similarly, in this instance, it implies that people who are descendants of multiple races and ethnicities and mixed-race individuals are confused about who they are, and that all people should come through their crisis to settle on one race or ethnicity. This idea is further reinforced by how the data gathered through their new process is aggregated. Although they ask families about all of their identity, if they check more than one race (African American, American Indian/Alaskan Native, or white) they get counted simply as “multiracial.” Additionally, if a person checks “Hispanic or Latino” in addition to any other race, they are only counted as Hispanic or Latino. So, in fact, the new system does not reflect the complicated identities that an increasing number of students may have.

As it relates to Indian identity this new mandated data collection system has complicated implications for tribes, individual students, and the United States that, at the time of the publication of this book, have yet to be resolved. To assess those implications let us return to our criteria to map them out.


	1.The policies institutions set forth in relation to work they do in collaboration with tribes: Despite a number of policies within the department of education and federal agencies to consult with tribes on any decision that might impact their treaty rights, not one tribe (of the over 560) nor tribal person was consulted with the writing and publication of the new implementation guide on race and ethnicity, these include:




	a.The November 5, 2009, memorandum issued by President Obama on tribal consultation to agency heads regarding consultation with Indian tribes and tribal officials pursuant to Executive Order 13175.

	b.“Plan of Actions for Implementing Executive Order 13175: Consultation and Coordination with Indian Tribal Governments,” developed and published by the U.S. Department of Education, which details the steps it they will follow as it determines the most appropriate process for providing meaningful consultation and strengthening the government-to-government relationship with Indian tribes.

	c.Executive Order 13175 itself, which directs the U.S. Department of Education to implement a consistent and comprehensive department wide consultation policy and process that complies with the letter and spirit of the law, and upon which American Indians and Alaskan Natives can rely.



All three policy and procedure safety nets failed in regard to these published and implemented rules.


	2.Culture, climate, and curricula: In the year the guidelines were implemented, the NCAI passed a resolution calling for U.S. Department of Education to “immediately assess the negative impact of the implementation and continued use of their new Federal Race and Ethnicity Guidelines upon Tribes and Tribal people in full compliance with Executive Order 13175 and their own Department-wide consultation policy and process.” NCAI further requested the U.S. Department of Education to “conduct a national tribal consultation in order to reassess and modify their policy and implementation processes of the New Federal Race and Ethnicity Categories.”7 There is a clear lack of responsiveness to tribes in the Department of Education that has become a part of its culture despite its official policy and/or training with emphasis to the contrary. To date, it has not publicly engaged in an attempt to reconcile its race and ethnicity guidelines with tribes.

	3.Citizenship, race, and ethnicity of individual Indians: In its resolution NCAI cited “a change in the definition of American Indian/Alaskan Native stating that an: American Indian/Alaskan Native is a person having origins in any of the original peoples of North and South America (including Central America), and who maintains a tribal affiliation or community attachment—which drastically modifies the legal definition of American Indian/Alaskan Native as upheld by Congress and the United States Supreme Court,” “gross inaccuracies in reference to the definition of Tribes, Tribal Nations and Alaskan Natives” and, a “process of data collection and reporting (that) INACCURATELY REPORTS THE ACTUAL NUMBER OF TRIBAL CITIZENS AND DESCENDANTS by listing any Tribal Citizen who reports another race other than ONLY American Indian/Alaskan Native as ONLY multiracial, thereby DECREASING the actual number of American Indian/Alaskan Native citizens and descendants attending Public Schools” (emphasis is that of NCAI, as published in its resolution).8



The data sets that are published as a result of the new definitions are intended to be useful for policymaking at the federal, state, and local levels. If it is argued that funding for Title VII programs is to be reduced based on numbers reported, there will be, no doubt, strong opposition from tribes. The singular loophole that the U.S. Department of Education surely rests upon is that it has created, for itself, a superficial policy wall between it and the National Center for Education Statistics (NCES), which created the NFES that published “Managing an Identity Crisis: Forum Guide to Implementing New Federal Race and Ethnicity Categories.” The NCES has also established the National Cooperative Education Statistics System (Cooperative System) to assist in producing and maintaining comparable and uniform information and data on early childhood education and elementary and secondary education based upon its definitions of “race” and “ethnicity.” Publications of the NCES, NFES, and the Cooperative System are not required to undergo formal review by the U.S. Department of Education, nor are they required to adhere to government-to-government consultation policies with tribes pursuant to the above-mentioned presidential memoranda and agency policies. The information and opinions published are the products of the NFES and do “not necessarily represent the policy or views of the U.S. Department of Education.”9 Therefore, the Department of Education, in mandating adherence to the policy of reporting by the states according to the guidance published by NCES and NFES, is actively violating its own internal tribal consultation policy.

One of the most significant, yet perhaps unintended, consequences of the new race and ethnicity definitions is the misrepresentation, by school districts nationwide, of what being “Indian” means. Each and every family with children enrolled in public school, as well as every individual employed by schools, is now required to fill out a form that contains this misinformed definition, and these many school children, families, and district employees have probably never seen any form of curricula or instruction about Indian history and sovereignty. That the act of filling out a form may be an individual’s only exposure to official information about tribes or Indians within the public education system further exacerbates the gravity of this policy.

Finally, it was the advocacy and action of the two Title VII administrators, Karen Kitchen and Ruth Jensen, in Oregon that precipitated action by the Oregon Indian Education Association, in the form of a resolution that was carried to the Education Committee at the Affiliated Tribes of Northwest Indians and then to the National Congress of American Indians. This civic engagement is an example of what we can expect when we have engaged and sufficiently trained public employees to have a working understanding of the responsibility of upholding treaty and trust responsibility. They are an example of what we will see in the future should we both reconcile this definition with the definition that Congress and the Supreme Court have concerning who should be considered “Indian” along with requiring the teaching of Indian history and sovereignty in schools.



HIGHER EDUCATION: DECOLONIZING METHODOLOGIES AND TRIBAL CRT

Tribal CRT10 and decolonizing methodologies (methodological decolonization as research practice and accountability to indigenous nations and communities)11 have both emerged as a considerable symbiotic force in the last 15 years; while relatively young in terms of their mainstream academic recognition, both have long cultural and legal histories in indigenous communities.

Tribal CRT emerged in 2006 from the body and discussion of critical race theory. Tribal CRT emphasizes that colonization is just as endemic in American society as racism is, and is just as important a consideration in terms of its effect on tribes and tribal people. As Brayboy states, while introducing the theory, “This is central to the particularity of the space and place American Indians inhabit, both physically and intellectually, as well as to the unique, sovereign relationship between American Indians and the federal government.” The nine tenets outlined in the theory explore the duality of racial/ethnic and political identity, assimilation, and resistance and sovereignty and subjugation and create a structure of analysis to approach issues that impact Indian Country in every discipline and sector. Summarized, they are:


	Colonization is endemic to society.

	Connected to this is the context and history that was created as a result of pervasive colonial policies toward indigenous peoples; these were and are rooted in imperialism, white supremacy, and a desire for material gain and wealth protection. Brayboy connects both past and present colonial practices by first connecting the concepts of Manifest Destiny and Norman Yoke to white supremacy. In this context, “white supremacy” refers to the belief that moral and intellectual ideas of white Europeans were superior to that of non-Western, nonwhite persons and cultures. One way in which this is manifested in modern times is through academic discourse that revolves around an established set of readings “the classics” (Shakespeare and Hemingway, and ancient Greek and Latin literature and philosophy) is one way white supremacy gets played out in academia; it is viewed as natural and legitimate and it is precisely through this naturalization that white supremacy derives its hegemonic power.

	Indigenous peoples occupy a liminal space that reflects both the political and racialized natures their identity. There is a tendency, in the mainstream, to endeavor to classify Indian people and tribes into simply a racialized class. This serves two important purposes: it concurrently reinforces colonial claims while negating tribal sovereignty and tribal claims.

	Indigenous peoples have an aspiration toward preserving and protecting tribal sovereignty, tribal autonomy, self-determination, and self-identification. In this instance, when Brayboy uses the term “self-identification” he goes on to explain that he is referring to tribes’ desire to retain the right to determine for themselves who is Indian and who is not. It should not be confused with the notion of personal self-identification, which refers to an individual’s right to claim Indian identity.

	The concepts of culture, knowledge, and power take on new meaning when examined through an indigenous lens. In this tenet there is an acknowledgment that indigenous people are both shaped by cultural inheritance and engaged in cultural production. While, historically, education in K–12 and university systems may have been largely colonizing and assimilating forces and that indigenous ways of knowing and the academy are often seen as diametrically opposed, Brayboy includes within this tenet the suggestions that these different forms of knowledge do not necessarily need to be in conflict. Rather, they complement each other in powerful ways. This blending of knowledge—academic and cultural—creates a discipline that is key to survival.

	Governmental policies and educational policies toward indigenous peoples are intimately linked around the problematic goal of assimilation. This tenet was discussed and expanded upon earlier in this chapter.

	Tribal philosophies, beliefs, customs, traditions, and visions for the future are central to understanding the lived realities of indigenous peoples, and they also illustrate the differences and adaptability among individuals and groups. This is best illustrated by how prevalent tribal scholars’ emphasis on cooperation is, despite the efforts of assimilation to encourage individualism. Tribal scholars, as the opening quote to this chapter suggests, are compelled to not only become experts in their field, but also understand and apply their tribal laws, customs, and welfare to their disciplinary work and studies and to weigh the impact upon indigenous communities.

	Stories are not separate from theory; they make up theory and are, therefore, real and legitimate sources of data and ways of being. Brayboy states, “Many Indigenous people have strong oral traditions, which are used as vehicles for the transmission of culture and knowledge. The form and content of these stories, however, differ from the types of knowledge privileged by educational institutions.”12 Stories provide the context in which any research or work with indigenous communities is done. If a tribe has stories that caution against particular behavior or practice, it can be deduced that there will be resistance to that particular behavior or practice. Understanding the implications of oral stories that are significant to a tribe helps inform work done in conjunction with or in the interest of tribal nations and communities.

	Theory and practice are connected in deep and explicit ways such that scholars must work toward social change. Brayboy argues that no research should be conducted about indigenous peoples that is not in some way directed by the indigenous community it is about, and further, the aim should be toward improving the health and social determinants of health of specific communities that are the subjects and American Indians as a whole. The research must be relevant and address issues facing the community.



There have been nearly 350 scholarly articles that have referenced Tribal CRT since it was introduced formally to academia in 2006. While it is new as a theory, its roots run deep in indigenous knowledge and political systems lifting up their significance.

Linda Tuhiwai Smith published Decolonizing Methodologies: Research & Indigenous Peoples in 1999. It challenged both the academy’s notion of what was considered to be good research practice as it relates to indigenous people, tribes, and treaty responsibility and indigenous communities’ perception of academic work only happening in conjunction with colonization. Smith asserts that for indigenous communities, research is, at its center, related to self-determination including aiding in their survival, recovery, and ultimately their development and sovereignty. In the middle of the book, Smith writes poignantly about how imperialism and colonization through research are still happening at the turn of the century—directly addressing the notion that European Imperialism and the racism and other oppressions that were seeded there have somehow dissolved. In fact, they have been well tended to, well nourished and are deeply rooted and imbedded in modern sociopolitical systems. Smith provides examples of no less than 10 such projects. Finally, Smith describes an indigenous research agenda including a comprehensive (though Smith says not exhaustive) list of projects that use research in various ways to move their communities beyond survival toward recovery and self-determination. Representing a major shift in paradigm, the first part of Decolonizing Methodologies candidly explained the intersections on imperialism, and the production and transfer of knowledge and research.

That both Tribal CRT and Decolonizing Methodologies emerged from the discipline of education is no coincidence. Brayboy and Smith both recognized how the power and influence of language in educational settings can work to both reinforce subordination of indigenous people and support resistance.



HIGHER EDUCATION: (ETHNIC) FRAUD

The function mainstream higher education institutions play in the context of the preservation and protection of tribal sovereignty is significant. Colleges and universities are critical training grounds for both appointed and elected civic leaders who are obligated to protect and uphold treaties and trust responsibilities with indigenous nations. Whether or not colleges and universities recognize and respect tribal nations as possessing the singular authority to determine for themselves who is a citizen or member and who is not is significant to their work. Yet, the federal government only mandates tribal colleges and universities to count their students in this manner—that is only 32 of the over 7,000 accredited colleges and universities across the United States, according to the National Center for Education Statistics. The lack of policies in mainstream higher education institutions that recognize tribal nations’ authority on this issue sends messages to faculty, staff, students, and alumni that tribal sovereignty does not deserve their acknowledgement or regard. Consequently, this singular decision directly affects tribes, tribal people, and ultimately how well the United States is able to perform its duties, treaty, and trust responsibilities to tribal nations. Pewewardy and Frey describe the situation thus:

Without a verified enrollment policy, postsecondary institutions condone (and conceal) the existence of ethnic fraud and possibly falsify their enrollment of American Indian and Alaska Native students. Moreover, their failure to verify American Indian and Alaska Native heritage suggests that most institutions overlook the violation of their code of ethics instructing students to provide true statements during the application process.13

In the past 15 years there have been a number of high-profile academic and political figures who have been accused, in some manner or another, of ethnic fraud regarding their claims to Indian identity including Ward Churchill, Elizabeth Warren, and, most recently, Andrea Smith. At the same time many higher education institutions have actively moved toward one particular form of diversity promotion or another and most have an office or mission statements in regard to their diversity ethics, values, and approaches. Over the last two decades there has been debate in higher education over whether or not those offices and endeavors should be carried out by centralized high level institutional offices, or distributed throughout college departments. In reality, both approaches are needed for full accountability toward educational equity; but neither has been effective because the “work” has largely been awareness building and does not go deep enough to begin to address disparities and institutionalized oppression. The focus has largely been on appreciation of diversity and largely ignored the unequal treatment of those who are members of groups who do not have institutional, political, and structural power. This could be interpreted as diversity work as it relates only to folks who are Caucasian and have identities in common with the group that receives the most privilege. Rarely are diversity offices or officers encouraged to create programs that subvert that dominant paradigm; in the case of mainstream higher education institutions in the United States, that is, upper to middle class, cisgender, heterosexual, able-bodied, Christian, male, Caucasian students. Placing real power in the hands of those who are a part of oppressed groups is often times labeled as “biased” or “special treatment” when, in reality, the actual bias is in the institutional system that consistently and historically benefits, values, and serves those in one group, described above, over all others. Ultimately, it appears that higher education institutions have interest in “celebrating” diversity and supporting superficial multiculturalism, and they do not, on the whole, have an interest in critical, social, justice-oriented policies that challenge the status quo, the current racial order, or the institution’s culture, privilege, and power structure.14 Diversity work that goes beyond “food, fun and fair” is rare; while enrollment of students of color may be rising, it is also clear that the retention and graduation rates for students of color and, in particular, native students are much lower than their white or Caucasian counterparts.15 None of this critique of diversity in higher education is new. While it may be seductive to become despondent, and situate oneself in opposition to a system that continuously regenerates inequity, it is also important to remember the teachings and tenets of Tribal CRT and Decolonizing Methodologies and craft paths forward toward recovery and self-determination. One such path is reconciling the definition of “Indian” and confronting the issue of fraud.

The Association of American Indian and Alaska Native Professors has called for remedies to what it sees as “major problem,” citing documented incidences of fraud as it relates to Indian identity in education.16 Additionally, there is increasing discourse on the issue in national native media. All of this brought about a major turning point; the American Bar Association (ABA), House of Delegates, at its August 2011 meeting adopted Resolution 102. The resolution calls upon all ABA-approved law schools and the Law School Admission Council, a nonprofit corporation that provides products and services in the admission process for law schools (more than 200 law schools in the United States, Canada, and Australia are members of the council), “to require additional information from individuals who indicate on their applications for testing or admission that they are Native American including Tribal citizenship.” The resolution itself directly states:

Current statistics do not accurately reflect the number of Native Americans who attend or graduate law school. To highlight this issue, one only need compare Native American graduation rates with census data. From 1990–2000, ABA-accredited law schools reported graduating over 2,600 Native Americans. During the same time period, the U.S. Census only reported an increase of just over 200 Native American attorneys (from 1,502 to 1,730) …

Best practices in this area for a law school is to require an applicant to report whether he or she is an enrolled member of a federally recognized tribe and to provide any applicable tribal enrollment number. If an applicant does not so report, the law school should not include the applicant as a member of the category “American Indian/Alaska Native.”17

The resolution provided evidence of fraud by citing the discrepancy in graduation numbers as reported by ABA-accredited law schools with University of California census numbers over the identical time period. While some of the gap may be explained by the differing definitions of “Indian” for each data collection system, it should not be able to explain the over 92 percent difference between the numbers reported. The ABA also provided a directive as a solution, for law schools to only report a person as being “American Indian/Alaska Native” if they are able to provide an enrollment number from a federally recognized tribe and stating that, “In sum, Native American tribal identity is not an amorphous, ill-defined concept. It is a very concrete citizenship requirement, detailed and well-defined in tribal constitutions and laws, and recognized by the federal government.”18

While the ABA resolution cited numerous pieces of law, it argued for the application of federal law and Supreme Court jurisprudence on the law school admissions process based, most significantly, upon the Supreme Court’s 1974 decision in Morton v. Mancari. In the decision the Court stated that Indian rights do not derive from their racial status, but as members of a political entity: a federally recognized tribe. In Mancari, non-Indian employees of the Bureau of Indian Affairs unsuccessfully challenged the Indian preference in hiring and promotion policies. The Supreme Court traced the origins of the Indian preference policy back to 1834 and found that the preference arose from the “Government’s trust obligation toward the Indian tribes; and to reduce the negative effect of having non-Indians administer matters that affect Indian tribal life.” The Court went on to hold that the Indian preference policy did not constitute racial discrimination as it was, according to the Court, “not even a ‘racial’ preference.” In the most important pronouncement of the case, the Court explained that the preference applied to members of federally recognized tribes and, therefore, was “political rather than racial in nature.”19


Sample Tribal Sovereignty Policy: Identification of Tribal People

In 2011, ABA passed a resolution urging the Law School Admissions Council and ABA-approved law schools to require additional information from individuals who indicate on their applications for testing or admission that they are Native American including tribal citizenship, Tribal affiliation or enrollment number, and/or a “heritage statement.”20

Should higher education institutions move toward implementing policies that responds to the call of the ABA regarding the identification and reporting of American Indian students, staff, and faculty, consider the below language as a template which meets the challenges of the ABA:

Policy statement: In accordance with the Constitution, treaties, and laws of the United States, the university/college hereby establishes this policy to respect and protect tribal sovereignty and ensure accuracy in reporting of American Indian/Alaskan Native identification at our institution.21

Purpose statement: University/college policy on the recognition of “Tribal Sovereignty: Identification of Tribal People” is designed to acknowledge the unique legal status of the American Indian and Alaskan Native tribal nations within the United States22 as well as the responsibilities that the university/college has, as an institution, regarding the preservation and protection of the supreme law of this land,23 the treaties between indigenous nations and the U.S. government. This policy is designed to:


	a.assist in selection processes that encourage diversity among students, staff, faculty, and administration;

	b.uphold the integrity of the university/college’s relationships with American Indian/Alaskan Native nations/tribes and their citizens and descendants;

	c.respect and recognize the exclusive sovereign right of American Indian/Alaskan Native nations/tribes to determine their citizenry and descendants they recognize.



Procedures: The following criteria are set forth to affirm American Indian/Alaskan Native citizenry/descendancy in the admittance, hiring, and search processes for all faculty, staff, and students hired or admitted to the university/college. To designate and report that an individual affiliated with the university/college is an American Indian/Alaskan Native that individual must provide:


	verifiable tribal documentation of citizenship in a state or federally recognized nation/tribe; or

	verifiable tribal documentation that the individual is a descendant of a parent or grandparent citizen of a state or federally recognized nation/tribe.






THE TRIBAL AND TRIBALLY RESPONSIVE SCHOLAR

Specific to tribal interaction and education, there is high value on scholars who have both an acute understanding of not only their work within a specific discipline whether that be law, science, or social sciences, but most important, in the context of specific and global tribal interests, and the needs of congruent, independent, and interdependent tribal and indigenous communities. The skilled application and leveraging of international policies and laws such as the UN Declaration of the Rights of Indigenous Peoples is one example of an international policy that requires such a skill. Beyond mainstream education, scholars must possess skills to articulate and address disciplinary issues in terms of sovereignty and laws bearing on tribes and tribal customs.
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Criminal Law and Indian Identity

Jessie Young

At first glance, there appears to be something odd about a court of law in a diverse nation such as ours deciding whether a specific individual is or is not “an Indian.” Yet, given the long and complex relationship between the government of the United States and the sovereign tribal nations within its borders, the criminal jurisdiction of the federal government often turns on precisely this question—whether a particular individual “counts” as an Indian.1

When a crime is committed in Indian country, the legal status of both the defendant and the victim is the decisive issue that determines which court—tribal, federal, or state—may exercise jurisdiction. A judge or a jury in a criminal case may pronounce that someone is or is not an Indian, and such a pronouncement carries with it real consequences that can significantly alter the outcome and punishment received. Under the current system, it is up to judges and juries—not individuals, tribal nations, or the Congress—to determine who is an Indian for purposes of criminal jurisdiction.

Why is talking about criminal jurisdiction important to the discussion about Indian identity? It is important because outcomes can vary dramatically depending on whether a person is convicted under federal or state criminal statutes. Additionally, judges and juries make determinations of who is and who is not an Indian by considering, among many things, whether an individual holds him- or herself out as an Indian, he or she participates in ceremonies such as sweat lodges, and he or she participates in Indian social life. In other words, an individual’s Indian identity plays a crucial role when it comes to determining criminal jurisdiction. As one court noted, “the exercise of criminal jurisdiction over Indians and Indian country is a ‘complex patchwork of federal, state, and tribal law,’ which is better explained by history than by logic.”2

To understand why Indian identity is important in defining Indian status in criminal matters, it is first crucial to understand what criminal jurisdiction means, as well as the history and current legal situation of criminal jurisdiction in Indian country.


JURISDICTION GENERALLY

Jurisdiction typically means the power or authority of a court over a particular person, area, or subject matter. When a crime is committed, criminal jurisdiction of the court is the court’s power and authority to prosecute and punish the accused for any violation of a government’s penal (i.e., criminal) code. Criminal actions are different from civil actions because criminal actions are typically brought by the governmental body (tribal, state, or federal) as a way to protect the community as a whole and can include the penalty of imprisonment.3 For example, in the United States, state courts typically possess broad, general jurisdiction over all crimes that are committed within the state’s borders. For this reason, most crimes fall under the authority (i.e., jurisdiction) of state courts. Conversely, U.S. federal courts (referred to as U.S. district courts) possess narrow, limited jurisdiction over a small set of crimes specified in the Constitution or federal law. For example, treason, mail fraud, and racketeering are all federal crimes that the federal courts have jurisdiction over.4



HISTORY OF CRIMINAL JURISDICTION IN INDIAN COUNTRY

Traditionally, tribal nations possess inherent, broad, and general jurisdiction over all crimes occurring within their territory:

While most tribes had no written laws, individual behavior was guided by elaborate norms of conduct. Most violations of these strictures were prevented through community pressure in the form of mockery, ostracism, ridicule, and religious sanctions. Those who nonetheless transgressed against community norms faced an agreed upon sanction. Depending on the tribe’s system of law, such sanctions might include a payment to the family of the injured party, banishment, or, for especially serious offenses, physical punishment or death. In short, tribes had their own traditional, though mostly informal and unwritten, governmental and legal systems.5

The power and jurisdiction of a tribal nation are not delegated powers granted by Congress6; rather, these are “inherent powers of a limited sovereignty which has never been extinguished.” The Supreme Court noted “Indian tribes still possess those aspects of sovereignty not withdrawn by treaty or statute, or by implication as a necessary result of their dependent status.”7 Thus, tribal nations retain broad, general jurisdiction over all crimes occurring within their territory (i.e., criminal jurisdiction), absent congressional action or tribal waiver.8

After the Revolutionary War and ratification of the Constitution, Congress chose to limit tribal criminal jurisdiction by passing a series of laws extending federal criminal jurisdiction over crimes committed by non-Indians against Indians in Indian territory.9 Following these laws, Congress, in 1817, passed the General Crimes Act (also called the Indian Country Crimes Act), which further extended federal criminal jurisdiction over crimes committed by Indians against non-Indians within Indian country.10 These early laws limited tribal nations’ inherent authority to exercise criminal jurisdiction over interracial crimes (i.e., crimes by non-Indians against Indians and crimes by Indians against non-Indians) in their territory. But these laws did not limit the power of tribal nations to exercise jurisdiction over crimes committed by “one Indian against the person or property of another Indian, nor to any Indian committing any offense in the Indian country who has been punished by the local law of the tribe, or to any case where, by treaty stipulations, the exclusive jurisdiction over such offenses is or may be secured to the Indian tribes respectively.”11 Not until 1885 did Congress pass a law extending federal jurisdiction over certain crimes committed in Indian country by Indians against any person—Indian or non-Indian. The 1885 law—commonly referred to as the Major Crimes Act—was enacted in response to the Supreme Court’s decision in Ex Parte Crow Dog. The court held that under the then-existing statutory scheme, neither the federal nor territorial courts had jurisdiction to try an Indian for the murder of another Indian on a reservation.



EX PARTE CROW DOG AND THE MAJOR CRIMES ACT OF 1885

On August 5, 1881, a Sioux medicine man named Kan-gi-shun-ca (Crow Dog) shot and killed a Brule Sioux chief named Sin-ta-ga-le-Scke (Spotted Tail) on the Great Sioux Reservation of the Dakota territory. Since both men were Sioux Indians from the Rosebud Indian Reservation, and because the crime was committed in Indian country, the tribal authorities exercised exclusive jurisdiction over Crow Dog for the alleged offense. Following Brule law, a tribal council meeting was called a day after the killing, and the tribal council sent peacemakers to both Crow Dog’s and Spotted Tail’s families. Both families, following Brule law, reached an agreement to settle the murder; Crow Dog’s family promptly paid Spotted Tail’s family $600 in cash, eight horses, and one blanket. This resolution was not one of retribution, but was one of restitution, as it not only addressed the killing of Spotted Tail, but also restored tribal harmony. As far as both of the families were concerned, the matter was closed.

However, according to the official Bureau of Indian Affairs (BIA) report, the traditional resolution between these two families sparked outrage among residents of the areas surrounding the reservation. The outrage caused officials in Washington D.C. to demand action. Even though the BIA officials were fully aware that the tribal council had settled the matter according to tribal law, they proceeded to arrest Crow Dog for Spotted Tail’s murder.12

At the time of Crow Dog’s trial, the BIA was involved in a number of other murder cases similar to the Crow Dog case, in which it was attempting to apply state or federal criminal laws to tribal nations under various legal theories. In this case, the BIA believed its jurisdiction was appropriate because of the 1868 Treaty of Fort Laramie with the Sioux Indians that provided:

If bad men among the Indians shall commit a wrong or depredation upon the person or property of any one, white, black, or Indian, subject to the authority of the United States and at peace therewith, the Indians herein named solemnly agree that they will, upon proof made to their agent and notice by him, deliver up the wrong-doer to the United States, to be tried and punished according to its laws; and in case they willfully [sic] refuse so to do, the person injured shall be reimbursed for his loss from the annuities or other moneys due or to become due to them under this or other treaties made with the United States. And the President, on advising with the commissioner of Indian affairs, shall prescribe such rules and regulations for ascertaining damages under the provisions of this article as in his judgment may be proper. But no one sustaining loss while violating the provisions of this treaty or the laws of the United States shall be reimbursed therefor.13

In other words, the BIA was arguing that the “bad man” among the Indians was Crow Dog, another Indian. Agreeing with this logic, a federal grand jury in the Dakota territory indicted Crow Dog for the murder of Spotted Tail. Six months after the killing of Spotted Tail and the traditional tribal resolution of the matter, Crow Dog was tried for the murder of Spotted Tail in a federal territorial court in Deadwood, South Dakota. Crow Dog was ultimately found guilty of murder and sentenced to death by hanging.

Crow Dog appealed his conviction to the Supreme Court, arguing the crime of murder by one Indian against another Indian in Indian country was not within the laws of the United States, and thus the territorial court that convicted him of the murder of Spotted Tail lacked jurisdiction over him for that crime. The Supreme Court accepted his appeal and addressed the issue of whether there was federal jurisdiction over a murder where an Indian committed the crime against another Indian in Indian country.14

In a short-lived, landmark, and unanimous decision, the Supreme Court held in Ex Parte Crow Dog that a federal court did not have criminal jurisdiction over an Indian who killed another Indian in Indian country because tribes exercise self-government and can regulate themselves among their own people by the administration of their own laws and customs. The Court was convinced that the tribe should handle the matter, stating:

The nature and circumstances of this case strongly reinforce this rule of interpretation in its present application. It is a case involving the judgment of a court of special and limited jurisdiction, not to be assumed without clear warrant of law. It is a case of life and death. It is a case where, against an express exception in the law itself, that law, by argument and inference only, is sought to be extended over aliens and strangers; over the members of a community separated by race, by tradition, by the instincts of a free though savage life, from the authority and power which seeks to impose upon them the restraints of an external and unknown code, and to subject them to the responsibilities of civil conduct, according to rules and penalties of which they could have no previous warning; which judges them by a standard made by others and not for them, which takes no account of the conditions which should except them from its exactions, and makes no allowance for their inability to understand it.15

As a result of the Supreme Court’s decision and Congress’s firm disagreement with it, the Major Crimes Act was expeditiously passed.16 Other than adding more offenses, the Major Crimes Act has essentially remained unchanged since its passage in 1885. The current version of the Major Crimes Act, in part, provides:

Any Indian who commits against the person or property of another Indian or other person any of the following offenses, namely, murder, manslaughter, kidnapping, maiming, a felony under chapter 109A, incest, a felony assault under section 113, an assault against an individual who has not attained the age of 16 years, felony child abuse or neglect, arson, burglary, robbery, and a felony under section 661 of this title within the Indian country, shall be subject to the same law and penalties as all other persons committing any of the above offenses, within the exclusive jurisdiction of the United States.17

The Supreme Court has recognized that the Major Crimes Act is a “carefully limited intrusion of federal power into the otherwise exclusive jurisdiction of the Indian tribes to punish Indians for crimes committed on Indian land.”18 Because the Major Crimes Act is a federal statute granting limited jurisdiction over certain crimes committed by Indians in Indian country, the term “Indian” is jurisdictional and acts “as a conduit that distributes and regulates power among competing tribal, state and federal institutions.”19 One court explained “the word Indian has become a legal term of art with varying definitions depending on the context.”20 When one considers the “context” to mean the power relations at stake (i.e., tribal, state, and federal), “Indian is a legal reality created and maintained for the express purposes of regulating and disbursing power.”21

The Indian status of a defendant under the Major Crimes Act is also an essential element of an offense that must be alleged in the indictment and proved beyond a reasonable doubt by a federal prosecutor.22 For this reason, the federal cases addressing who is and who is not an Indian are commonly jurisdictional conflicts. Specifically, when an individual argues that he or she is or is not an Indian under the Major Crimes Act, the individual is really questioning if the federal court has subject matter jurisdiction over the crime and thus the person. Matters are further complicated by the fact that neither the Major Crimes Act nor other federal statutes regarding criminal jurisdiction in Indian country define the term “Indian.” Therefore, there is no doubt that “the question of who is an Indian bears significant legal consequences.”23


Determining Who Is an Indian

The Supreme Court has made clear that whether a person is “Indian” is a political—not a racial—determination,24 and there is

no doubt that federal legislation with respect to Indian tribes, although relating to Indians as such, is not based upon impermissible racial classifications. Quite the contrary, classifications expressly singling out Indian tribes as subjects of legislation are expressly provided for in the Constitution and supported by the ensuing history of the Federal Government’s relations with Indians.25

As such, the Supreme Court held in 1977 that two criminal defendants were not “subjected to federal criminal jurisdiction because they are of the Indian race but because they are enrolled members of the Coeur d’Alene Tribe.”26

Under this legal regime, it would seem to follow that federal criminal jurisdiction only extends to enrolled members of federally recognized Indian tribes whose “activities are governed by the BIA in a unique fashion.”27 However, federal criminal jurisdiction extends not only to enrolled members of federally recognized tribes but also to Indians who are not enrolled because history—not logic—better explains federal criminal jurisdiction over Indian in Indian country.28

TWO-PRONG TEST UNDER UNITED STATES V. WILLIAM ROGERS

William Rogers, a white man adopted by the Cherokee Nation, murdered Jacob Nicholson, another white man adopted by the Cherokee Nation, in the portion of the country west of the state of Arkansas assigned and belonging to the Cherokee Nation. Rogers was indicted for the murder of Nicholson by a federal grand jury in the U.S. Circuit Court for the District of Arkansas.

At his trial, Rogers argued the federal court did not have jurisdiction to try him for the murder of Nicholson because they were both Indian. His argument was based on the Indian Intercourse Act of 1834, which stated an Indian who murdered another Indian was not subject to prosecution under the act. Rogers claimed both he and Nicholson enjoyed Indian status as a result of intermarriage and adoption into the Cherokee Nation. Rogers also claimed that, since their marriages, both he and Nicholson lived in Cherokee territory and immersed themselves in Indian culture and thus were excluded from prosecution under the Indian Intercourse Act of 1834. Even so, the trial court found that Rogers was not an Indian and found him guilty of the murder of Nicholson. Rogers appealed his conviction to the Supreme Court, and it accepted his appeal.

In 1846, the Supreme Court issued its decision noting that Rogers

long before the offence charged is supposed to have been committed, voluntarily removed to the Cherokee country, and made it his home, without any intention of returning to the United States, that he incorporated himself with the said tribe of Indians as one of them, and was so treated, recognized, and adopted by the said tribe, and the proper authorities thereof, and exercised all the rights and privileges of a Cherokee Indian in the said tribe, and was domiciled in their country.29

However, the Court ultimately held that neither Rogers nor Nicholson were Indians within the meaning of the Indian Intercourse Act of 1834, finding

we think it very clear, that a white man who at mature age is adopted in an Indian tribe does not thereby become an Indian, and was not intended to be embraced in the exception above mentioned. He may by such adoption become entitled to certain privileges in the tribe, and make himself amenable to their laws and usages. Yet he is not an Indian; and the exception is confined to those who by the usages and customs of the Indians are regarded as belonging to their race. It does not speak of members of a tribe, but of the race generally,—of the family of Indians; and it intended to leave them both, as regarded their own tribe, and other tribes also, to be governed by Indian usages and customs.30

For nearly 90 years following the Rogers decision, federal courts only used Rogers to determine who was not an Indian and not to determine who was an Indian. Not until 1938 did a court cite the Rogers decision—which predates both Ex Parte Crow Dog and the Major Crimes Act by nearly 40 years—as creating a two-prong test to determine if a person is Indian for purposes of federal criminal jurisdiction. This generally accepted two-pronged test for Indian status considers: (1) the amount of Indian blood and (2) recognition as an Indian.

Even though the Rogers decision has a racial origin, it is still considered good law, and the test is used with increasing frequency today. Moreover, because of the variations in both prongs of the Rogers test, an individual who is determined to be an Indian by one court may not be by another court of a different jurisdiction because of case law31 in the respective jurisdictions, thus further complicating Indian status analysis and creating inconsistency in criminal cases.


First Prong: Indian Blood Requirement

The first prong of the Rogers test—which has been referred to as the vampire prong32—is an objective examination requiring courts to determine an individual’s Indian blood and then to decide whether the amount of Indian blood is enough to warrant federal criminal jurisdiction. One court noted the purpose of the first prong is to exclude “individuals … who may have developed social and practical connections to an Indian tribe, but cannot claim any ancestral connection to a formerly-sovereign community.”33 Even though courts objectively determine the amount of Indian blood, these courts do not necessarily agree on the standard to apply in answering the question: how much blood is enough?

The most lenient standard seems to be employed by courts requiring an individual to possess “some” Indian blood. Under this approach, in 2009 the United States Court of Appeals for the Eighth Circuit found that an individual with as little as 3/32 of Indian blood “without question” satisfied the first prong of the Rogers test, noting that the individual’s grandfather is an enrolled member and medicine man in a tribe.34 Other courts requiring “some” Indian blood have found individuals possessing 1/4, 15/32, and 11/12835 Indian blood met the “some” Indian blood requirement. In 2009 the United States Court of Appeals for the Ninth Circuit in United States v. Bruce found 1/8 Indian blood met the “some” Indian blood requirement, explaining

The first prong requires ancestry living in America before the Europeans arrived, but this fact is obviously rarely provable as such.… Because the general requirement is only of “some” blood, evidence of a parent, grandparent, or great-grandparent who is clearly identified as an Indian is generally sufficient to satisfy this prong.36

In contrast, other courts require an individual to possess a “sufficient” degree of Indian blood. Under this approach, a court in 2009 found 29/128 Indian blood was a “sufficient” degree of Indian blood to satisfy the first prong.37 However, this court did not explain how it reached its conclusion.

Other courts require an individual to possess a “significant degree” of Indian blood. In 1982 the Oklahoma Court of Appeals found slightly less than 1/4 was a “significant degree” of Indian blood,38 while in 1993 the United States Court of Appeals for the Ninth Circuit found that 165/512 was a “significant degree.”39 Conversely, in 2007 the Supreme Court of Utah found 1/16 Indian blood was not a “significant degree,” and thus did not satisfy the first prong of the Rogers test.40

The most stringent standard seems to be employed by courts requiring a “substantial degree” of Indian blood. In 1974 the Supreme Court of Arizona assumed an individual whose father was “about half” Cherokee Indian possessed a “substantial degree” of Indian blood.41 In 1976 the Unite States Court of Appeals for the Eighth Circuit found an individual with 1/4 Indian blood possessed a “substantial degree.”42 In contrast, in 1982 a court in Wyoming found 1/8 Indian blood was not a “substantial degree” and thus did not satisfy the first prong, reasoning that “substantial” meant “being that specified to a large degree … or relating to the main part of something.”43

What tribe an individual’s Indian blood comes from is also important under the analysis of the first prong. For example, in 1974, the United States Court of Appeals for the Ninth Circuit found a member of a terminated Indian tribe was no longer an Indian for criminal jurisdiction purposes because “in dealing with Indians the Federal Government is dealing primarily not with a particular race as such but with members of certain social-political groups towards which the Federal Government has assumed special responsibilities.”44 In 1993, this court also found it need not address the Rogers test at all because “[t]here is a simpler threshold question that must be answered first.… Is the Indian group with which [the defendant] claims affiliation a federally acknowledged Indian tribe? If the answer is no, the inquiry ends.” The court reasoned the threshold test was appropriate because

legislation treating Indians distinctively is rooted in “the unique legal status of Indian tribes under federal law, and upon the plenary power of Congress, based on a history of treaties and the assumption of a ‘guardian-ward’ status, to legislate on behalf of federally recognized Indian tribes” … It is therefore the existence of the special relationship between the federal government and the tribe in question that determines whether to subject the individual Indians affiliated with that tribe to exclusive federal jurisdiction for crimes committed in Indian country.

The court ultimately found that even though the criminal defendant Leland LaPier “may be an Indian in an anthropological or ethnohistorical sense, he is not an Indian for purposes of criminal jurisdiction” because the tribe in which he was a member was not federally recognized.45

In 2010, the same court was called upon to determine if the criminal defendant, Gordon Mann, was an Indian for purposes of federal criminal jurisdiction. Mann is an enrolled member of the Little Shell Tribe of the Chippewa Cree in Montana, an Indian tribe that is a state—but not federally—recognized Indian tribe.46 Mann possessed 10/64 Indian blood from the Little Shell Tribe of the Chippewa Cree, and 11/64 of “other” (i.e., no specific tribal identification) Indian blood. The court began by noting that “[a]lthough the ‘blood’ terminology may sound anachronistic, this long-standing requirement retains a current purpose … [excluding individuals who] cannot claim any ancestral connection to a formerly-sovereign community.” The court found that, for the first prong of the Rogers test, the Supreme Court’s and Ninth Circuit’s case law was clear: Indian blood must “be derived from a federally recognized tribe.” The court ultimately held that because there was no evidence that of any of Mann’s Indian blood came from a federally recognized tribe, the first prong of the Rogers test was not satisfied.47

The amorphous standards related to the first prong show the obscurity resulting from using numerous terms—some, sufficient, significant, and substantial—each of which seem to have no tangible or consistent meaning. Surprisingly, it is the second prong of the Rogers test that produces more unpredictability in application and conclusions.



Second Prong: Recognition as an Indian


The second prong of the Rogers test—requiring an individual to be recognized as an Indian—typically requires recognition by a tribe or the federal government and demands courts to go beyond Indian blood to find “a sufficient non-racial link to a formerly sovereign people.”48 The purpose of the second prong is to filter “out individuals who may have an Indian ancestral connection, but do not possess sufficient current social and practical connections to a federally recognized tribe.”49 Even though courts typically use the same language, “recognized as an Indian by a tribe or the federal government,” they vary on what this language actually means. As a result, courts will look at a seemingly unending list of factors to determine if the second prong of the test has been satisfied.



St. Cloud/Bruce Factors

In 1988 the Federal District Court for the District of South Dakota, in St. Cloud v. United States, examined four factors to guide its analysis of the second prong of the Rogers test.50 In 2005, the United States Court of Appeals for the Ninth Circuit, in United States v. Bruce, adopted the St. Cloud factors.51 In declining order of importance, these factors are:


	tribal enrollment;

	government recognition formally and informally through receipt of assistance reserved only to Indians;

	enjoyment of the benefits of tribal affiliation; and

	social recognition as an Indian through residence on a reservation and participation in Indian social life.



The court in St. Cloud explained “[t]hese factors do not establish a precise formula for determining who is an Indian. Rather, they merely guide the analysis of whether a person is recognized as an Indian.”52 The majority of the cases addressing Indian status follow these factors, although many courts are not bound to follow these factors. Following are some examples of how courts apply the St. Cloud/Bruce factors.


Factor 1: Tribal Enrollment

Under the first St. Cloud/Bruce factor, courts consider whether the individual is enrolled in a federally recognized Indian tribe. Enrollment in a federally recognized Indian tribe is the most important factor. While some courts consider enrollment with a federally recognized Indian tribe sufficient to satisfy the second prong of the Rogers test, other courts have held a person may still be an Indian for purposes of federal criminal jurisdiction even though he or she is not enrolled with a federally recognized Indian tribe.53 One court emphasized that while “[t]ribal enrollment is ‘the common evidentiary means of establishing Indian status … it is not the only means nor is it necessarily determinative.’”54 When an individual is not enrolled in a federally recognized Indian tribe, courts may consider, as part of their examination of the first factor, whether the individual is eligible for or has ever sought enrollment in a federally recognized Indian tribe.

The court in Bruce noted it might be much easier to determine an individual’s Indian status if he or she was a member of a federally recognized Indian tribe; yet enrollment is not an absolute requirement because the second Rogers prong—being recognized as an Indian—only requires tribal or government recognition and not membership. Likewise in 2009, the United States Court of Appeals for the Ninth Circuit found a two-year-old victim possessing 1/4 Indian blood and who had been treated as a member of the Colorado River Indian Tribe, by both her parents and the tribe, was an Indian for purposes of federal criminal jurisdiction.55 In 2011, the same court found the first St. Cloud/Bruce factor was satisfied even though the criminal defendant, Ronnie Lynn Smith, was not eligible for either full or associate enrollment in the Fort Peck Tribes. Interestingly, the court noted that even though Smith relinquished his membership years earlier, “[t]his decision does not definitively show, however, that Smith or the tribe ceased to consider Smith an Indian person.”56

Conversely, in 2009 this same court found Christopher Cruz, a criminal defendant, did not meet the first St. Cloud/Bruce factor because he was not a member of the Blackfeet Tribe and was not eligible to become a member since he possessed less than the minimum blood quantum required for tribal membership by the tribe. The court pointed out that even though Cruz possesses “descendant” status in the Blackfeet Tribe, as the son of an enrolled member, his descendant status was not on the same bar as tribal membership. The court noted

This concession reflects a sensible understanding of the law. If, for example, a tribal authority declared that anyone with an ancestor who was a member of the tribe, no matter how distant, counts as a “descendent,” we would be hard pressed to consider such an individual subject to prosecution under § 1153 even though “tribal authorities [would clearly] recognize [such a person] as an Indian.”57

Similarly, the court in St. Cloud found that, under the Rogers analysis of the meaning of Indian, the criminal defendant, Richard St. Cloud, was an Indian because of his ties with a federally recognized Indian tribe. However, the court found the second prong of the Rogers test was not satisfied “because St. Cloud was an enrolled member of the Ponca Tribe at the time of its termination and the Ponca termination statute ended the federal trust relationship with St. Cloud and explicitly exposed St. Cloud to state law as is any other state citizen.” The court concluded St. Cloud was not an Indian for purposes of federal criminal jurisdiction.58 Similarly, in 1974 the United States Court of Appeals for the Ninth Circuit held that citizens of terminated Indian tribes are no longer Indians for criminal jurisdiction purposes, because they no longer have political Indian status.59

Overall, most courts using the Rogers test agree that “enrollment in a tribe is not an absolute requirement for recognition as an Indian.”60 Because enrollment is not an absolute requirement, courts will examine the remaining three St. Cloud/Bruce factors to determine whether an individual is recognized as an Indian by a tribe or the federal government.



Factor 2: Government Recognition Formally and Informally through Receipt of Assistance Reserved Only to Indians

Under the second factor, courts consider whether there is government recognition formally or informally through individual receipt of assistance reserved only to Indians.

In St. Cloud, the court found the second factor was not satisfied despite that fact St. Cloud received both health care under the federal Indian Health Services program and federal housing assistance through the tribe. The court reasoned that St. Cloud’s medical treatment was likely inadvertently provided to him and the housing assistance was furnished to him only because he was married to a tribal member and was the father of several tribal members. Likewise, in 1993 the United States Court of Appeals for the Ninth Circuit found that the second St. Cloud/Bruce factor was not satisfied even though the criminal defendant received educational assistance and health benefits through specific Native American programs because some of the programs were not reserved only for Indians.61 Moreover, the same court found in 2011 that one instance of accessing Indian Health Services by a criminal defendant did not satisfy this factor.62 In contrast, the court in Bruce found that receiving treatment—presumably more than once—from Indian Health Services satisfied this factor.63

Courts considering the second St. Cloud/Bruce factor will also consider whether the individual, claiming Indian status, has ever sought federal benefits. For example, in 2011 the United States Court of Appeals for the Ninth Circuit rejected the government’s argument that descendant status is relevant to this factor because it renders someone eligible to receive certain assistance reserved for Indians. In rejecting the argument, the court noted the second St. Cloud/Bruce factor required actually receiving those services, and that mere eligibility for benefits is of no consequence.64

Analyzing these cases demonstrates someone receiving assistance reserved only to Indians weighs in favor of the second St. Cloud/Bruce factor being satisfied, while someone neither receiving nor seeking out such assistance weighs against the second St. Cloud/Bruce factor being satisfied for criminal jurisdiction purposes.



Factor 3: Enjoyment of the Benefits of Tribal Affiliation

Under the third St. Cloud/Bruce factor, courts consider whether the individual has enjoyed the benefits of tribal affiliation.

In St. Cloud, the court found the third factor could have been satisfied because St. Cloud participated in a tribal alcohol treatment and counseling program and obtained employment through a tribally administered employment program.65 Likewise, the court in Bruce found the factor satisfied because Bruce had been “arrested tribal” for her entire life and that whenever she “has a brush with the law it had to be with tribal authorities.”66 This is significant because tribal nations only have criminal jurisdiction over Indians; the showing that Bruce was “arrested tribal” her whole life was evidence of tribal recognition as an Indian. The court in Bruce noted “[t]he assumption and exercise of a tribe’s criminal jurisdiction, while not conclusive evidence of Indian status, significantly bolsters the argument that … she was an Indian.”67

In contrast, in 2009 the same court in Cruz interpreted the third St. Cloud/Bruce factor as requiring an analysis from both the individual perspective and the tribal perspective. In this case, Cruz had attended school on the reservation and worked as a firefighter for the BIA, and yet the school was open to both Indian and non-Indians, and there was no suggestion that his employment with the BIA was related to or contingent on his tribal heritage. Cruz was also eligible for tribal benefits such as hunting and fishing on the reservation, but he had never taken advantage of those benefits. In fact, the court explained “mere eligibility for benefits is of no consequence.” The court ultimately determined the third St. Cloud/Bruce factor was not satisfied—even though the tribe recognized Cruz as Indian—because there was insufficient evidence that Cruz enjoyed the benefits of tribal affiliation because he did not take advantage of the tribal benefits—which the court noted was an indication he did not self-identify as an Indian.68



Factor 4: Social Recognition as an Indian through Residence on a Reservation and Participation in Indian Social Life

Under the final St. Cloud/Bruce factor, courts consider whether the individual has social recognition as an Indian through residence on a reservation and participation in Indian social life.

In St. Cloud, the court found St. Cloud could have satisfied the fourth factor because he lived on the reservation, participated in tribal social life and community, and considered himself an Indian.69 Similarly, the court in Bruce found this factor satisfied because Bruce was born on and was currently living on an Indian reservation, two of Bruce’s children are enrolled members of a federally recognized Indian tribe, and Bruce participated in Indian religious ceremonies.70

Conversely, the court in Cruz found only a small part—at best—of the fourth St. Cloud/Bruce factor was satisfied because not only did Cruz live on the Blackfeet Reservation for less than a quarter of his “short life,” but he also “d[id] not practice Indian religion, ha[d] never ‘In any way participated in native religious ceremonies,’ d[id] not participate in Indian cultural festivals or dance competitions, ha[d] never voted in a Blackfeet election and d[id] not carry a tribal identification card.” The court concluded Cruz did not satisfy the second prong of the Rogers test, stating “[t]he first three factors could not realistically be deemed more important than the fourth if a partial satisfaction of the fourth could outweigh the complete failure to satisfy any of the first three.”71

Even though many courts consider similar facts in determining whether the St. Cloud/Bruce factors have been satisfied, there is room for courts to consider a seemingly unending list of facts to make this determination. Indeed, a court bound to follow the St. Cloud/Bruce factors found that “while [the factors are] broad, [the factors] should not be deemed exclusive.”72 Moreover, courts frequently give the St. Cloud/Bruce factors differing weights, resulting in inconsistent holdings.

These cases indicate the inconsistent analysis occurring by courts using the St. Cloud/Bruce factors to determine Indian status. Even within the same circuit, inconsistencies emerge when judges are charged with defining who is an Indian.

Dodge, Pemberton, and Stymiest

Some courts use the Rogers test to determine Indian status, yet they do not use the St. Cloud/Bruce factors for the second prong of the Rogers test. For example, in 1992 a court in Utah found the second prong of the Rogers test satisfied because the criminal defendant, Clinton Perak, had been previously convicted in tribal court and lived his life as an Indian “by maintaining social, political, and spiritual relations as an Indian, including participation in Indian rituals.” The court noted that at the time of his criminal conviction, he was not an enrolled member of the Ute Indian Tribe, but was subsequently enrolled after his conviction.73

Not all courts are bound to follow the St. Cloud/Bruce factors. Consequently, in two criminal cases that seem to stand as outliers, the United States Court of Appeals for the Eighth Circuit in United States v. Dodge (1976)74 and United States v. Pemberton (2005) took a different approach to the second prong of the Rogers test. The court in both Dodge and Pemberton cite to the Rogers test, but goes on to interpret the second prong of Rogers much broader than other jurisdictions. Whereas most courts interpret the second prong the Rogers test as requiring an individual to be recognized as an Indian by a tribe or the federal government, the Eighth Circuit court found the second prong of the Rogers test did not require tribal or federal government recognition as an Indian. Rather it found the second prong of the Rogers test simply requires the individual to be recognized as an Indian. Specifically, the Pemberton court stated not only is enrollment in a tribe not “necessarily determinative” to the question of whether the individual is an Indian, but also tribal and federal government recognition is not the only way to satisfy the second prong of the Rogers test. Because of this interpretation of the second prong—and because the court is not bound to follow or adopt the St. Cloud/Bruce factors—the court in both Dodge and Pemberton asked whether the individual identifies him- or herself as an Indian, and not if a tribe or the federal government identifies the individual as Indian. Under this interpretation, the Eighth Circuit court determined a defendant who holds him- or herself out to be an Indian, who is of Indian blood, and who is Indian for federal criminal jurisdiction. Specifically in Pemberton, the criminal defendant, Arnold Pemberton, was an Indian because he identified himself as an Indian, his parents were both Indians, and his mother was an enrolled member of the tribe. Additionally, he lived for long periods of time on the reservation and attended grade school and high school on the reservation. He also had a child and lived together with the child and the child’s mother on the reservation.75

As a result of the decisions in Dodge and Pemberton, in 2009 the Eighth Circuit court, in United States v. Stymiest, announced a set of factors similar to the St. Cloud/Bruce factors. The court in Stymiest began by noting that the St. Cloud/Bruce factors “may prove useful, depending upon the evidence, but they should not be considered exhaustive. Nor should they be tied to an order of importance, unless the defendant is an enrolled tribal member, in which case that factor becomes dispositive.” The Stymiest nonexclusive factors include:


	enrollment in a tribe;

	government recognition, formally or informally, providing the defendant assistance reserved only to Indians;

	tribal recognition formally or informally through subjecting the defendant to tribal court jurisdiction;

	enjoying benefits of tribal affiliation; and

	social recognition as an Indian through living on a reservation and participating in Indian social life, including whether the defendant holds himself out as an Indian.76



The court in Stymiest ultimately found the second prong of the Rogers test was satisfied because Stymiest repeatedly submitted to tribal arrests and prosecutions, reported to the Indian Health Services clinic that he is an Indian, repeatedly held himself out as an Indian to his Indian girlfriend and in socializing with other Indians, and received forms of official tribal recognition in addition to living and working on the Indian reservation.77 The court dismissed the facts that Stymiest was raised by a white adoptive family, had only been working on the Indian reservation for one year, and was not enrolled—nor was he eligible to be enrolled—with a federally recognized Indian tribe.78

As all of the above mentioned illustrate, courts are struggling with determining whether an individual is an Indian for purposes of criminal jurisdiction. As a result, two critical questions emerge: (1) who is an Indian for federal criminal jurisdiction? and (2) who should be an Indian for federal criminal jurisdiction? Neither question has a simple answer.

Because of the uncertainty and vagueness surrounding these underlying questions, several individuals have argued that the Major Crimes Act is void on constitutional grounds. Specifically, a statute is void and unenforceable if it is too vague for the average citizen to understand whom it pertains to and what is prohibited. The Supreme Court has yet to rule on this issue. However, there are a few cases where this argument was made; the courts concluded the Major Crimes Act is not void for vagueness because the Rogers test adequately notifies individuals of who is an Indian.

A pronounce that someone is or is not an Indian carries real consequences that can significantly alter the outcome and punishment received. For example, three enrolled Coeur d’Alene Indians broke into the home of a non-Indian within the boundaries of the Coeur d’Alene Indian Reservation, located in Worley, Idaho. After breaking into the home, the three Indians killed the homeowner. As enrolled Indians who committed a major crime in Indian country, they were subject to federal prosecution under the Major Crimes Act.79 However, had these three individuals been non-Indian, the crime would not have fallen under federal law; rather, state law would have governed.80 The difference was extremely significant for these individuals because unlike the federal murder statute, Idaho law does not contain a felony-murder provision. Therefore, under Idaho law, to establish the crime of first-degree murder, the state prosecutor had to prove beyond a reasonable doubt both premeditation and deliberation of the defendants. In contrast, under the felony-murder provision under federal law, the prosecutor would not have to prove these elements; rather it only had to prove a felony was committed (e.g., robbery) and that a death occurred. Thus, from an evidentiary standpoint, the federal crime was much easier to prove to a jury.

So, who should be Indian for federal criminal jurisdiction? This is a question that does not necessarily have a right answer. It does seem apparent that one test is necessary for all courts to adopt and use when confronted with determining who is Indian for federal criminal jurisdiction purposes. Creating a single standard test for courts to analyze should enable similar outcomes to similar facts, which is the goal of the rule of law and provide adequate due process to individuals as our national constitution demands.

NOTES

1. United States v. Cruz, 554 F.3d 840, 842 (9th Cir. 2009).

2. United States v. Bruce, 394 F.3d 1215, 1218 (9th Cir. 2005) quoting Duro v. Reina, 495 U.S. 676, 680 n. 1 (1990).

3. Civil case typically includes one private party bringing suit against another private party.

4. U.S. Constitution, Article III, § 3 (treason); 18 U.S.C. § 1341 (mail fraud); 18 U.S.C. § 1961–1968 (racketeering).

5. Felix S. Cohen, Handbook of Federal Indian Law, 2005 edition (Washington, D.C.: U.S. Government Printing Office, 1941), 204–205.

6. For ease of reading, the author eliminated the United States from the following titles throughout this chapter: Supreme Court, Congress, and Constitution. When mentioned with a capital letter, the author is referring to the federal entity and not a state entity.

7. United States v. Wheeler, 435 U.S. 313, 323 (1978).

8. Congress and the Supreme Court have interpreted the Indian Commerce Clause of the U.S. Constitution as conferring the right of the Congress to claim plenary and exclusive power over federal affairs with the Indian tribes.

9. 2 Stat. 139 (1802).

10. General Crimes Act, 18 U.S.C. § 1152; 18 U.S.C. § 1151. Indian Country is a legal term of art, defined by federal statute as: “(a) all land within the limits of any Indian reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation, (b) all dependent Indian communities within the borders of the United States whether within the original or subsequently acquired territory thereof, and whether within or without the limits of a State, and (c) all Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running through the same.”

11. General Crimes Act, 18 U.S.C. § 1152.

12. Sidney L. Harring, Crow Dog’s Case: American Indian Sovereignty, Tribal Law, and United States Law in the Nineteenth Century (Cambridge: Cambridge University Press 1994), 100–118.

13. Ex Parte Crow Dog, 109 U.S. 556, 563 (1883) (emphasis added).

14. Harring, Crow Dog’s Case, 118–126.

15. Ex Parte Crow Dog, 109 U.S.

16. 23 Stat. 263 (1885).

17. Major Crimes Act, 18 U.S.C. § 1153.

18. United States v. Antelope, 430 U.S. 641, 643 n. 2 (1977).

19. Fred Lomayesva, “Indian Identity—Post Indian Reflections,” Tulsa Law Journal 35 (Fall 1999): 64.

20. St. Cloud v. United States, 702 F. Supp. 1456 (Dist. South Dakota 1988).

21. Lomayesva, “Indian Identity—Post Indian Reflections,” 64.

22. William C. Canby, Jr., American Indian Law in a Nutshell, 5th ed. (St. Paul, MN: West Publishing, 2009), 183.

23. United States v. Bruce, 394 F.3d at 1222.

24. Morton v. Mancari, 417 U.S. 535, 553 n. 24 (1974).

25. United States v. Antelope, 430 U.S. at 645.

26. Ibid., 476 (emphasis added).

27. Morton v. Mancari, 417 U.S. at 554.

28. United States v. Bruce, 394 F.3d at 1218.

29. United States v. Rogers, 45 U.S. 572 (1848).

30. Ibid., 572–573 (emphasis added).

31. Judicially made law as opposed to laws created by state or federal legislatures. The United States is a common law country where the judiciary is involved in interpreting statutes and rules; those interpretations in turn create laws.

32. Weston Meyring, “ ‘I’m an Indian Outlaw, Half Cherokee and Choctaw’: Criminal Jurisdiction and the Question of Indian Status,” Montana Law Review 67 (Summer 2006): 193.

33. United States v. Maggi, 598 F.3d 1073, 1080 (9th Cir. 2010).

34. United States v. Stymiest, 581 F.3d 762, 765 (8th Cir. 2009).

35. United States v. Lawrence, 51 F.3d 150, 152 (8th Cir. 1995).

36. United States v. Bruce, 394 F.3d at 1223.

37. United States v. Cruz, 554 F.3d at 843.

38. Goforth v. State, 644 P.2d 114, 116 (Oklahoma Criminal Appeals 1982).

39. LaPier v. McCormick, 986 F.2d 303, 304–05 (9th Cir. 1993).

40. State v. Reber, 171 P.3d 406, 410 (Utah 2007).

41. State v. Attebery, 519 P.2d 53, 54 (Ariz. 1974).

42. United States v. Dodge, 538 F.2d 770, 786 (8th Cir. 1976).

43. Vialpando v. State, 640 P.2d 77 (Wyo. 1982).

44. United States v. Heath, 509 F.2d 16, 19 (9th Cir. 1974).

45. LaPier v. McCormick, 986 F.2d at 305–306.

46. At the time of the publication of this book, the Little Shell Tribe of the Chippewa Cree had not obtained federal recognition.

47. United States v. Maggi, 598 F.3d at 1080–81.

48. United States v. Stymiest, 581 F.3d at 762.

49. United States v. Maggi, 598 F.3d at 1078.

50. St. Cloud v. United States, 702 F. Supp. at 1461.

51. United States v. Bruce, 394 F.3d at 1224.

52. St. Cloud v. United States, 702 F. Supp. at 1461.

53. United States v. Broncheau, 597 F.2d 1260 (9th Cir. 1979); United States v. Ives, 504 F.2d 935 (9th Cir. 1974); Ex Parte Pero, 99 F.2d 28 (7th Cir. 1938).

54. United States v. Bruce, 394 F.3d at 1223.

55. United States v. Keys, 103 F.3d 758, 761 (9th Cir. 1996).

56. United States v. Smith, 422 Fed. Appx. 282, 284–85 (9th Cir. 2011).

57. United States v. Cruz, 554 F.3d at 847 n. 9.

58. St. Cloud v. United States, 702 F. Supp.

59. United States v. Heath, 509 F.2d at 19.

60. Lewis v. State, 55 P.3d 875, 885 (Idaho Ct. App. 2002).

61. LaPier v. McCormick, 986 F.2d at 306.

62. United States v. Maggi, 598 F.3d at 1083.

63. United States v. Bruce, 394 F.3d at 1218.

64. United States v. Cruz, 554 F.3d at 847.

65. St. Cloud v. United States, 702 F. Supp. at 1462.

66. United States v. Bruce, 394 F.3d at 1220.

67. Ibid., 1227.

68. United States v. Cruz, 554 F.3d at 849–50.

69. St. Cloud v. United States, 702 F. Supp. at 1462.

70. United States v. Bruce, 394 F.3d at 1224.

71. United States v. Cruz, 554 F.3d at 848.

72. United States v. Maggi, 598 F.3d at 1081.

73. State v. Perank, 858 P.2d 927, 933 (Utah 1992).

74. United States v. Dodge, 538 F.2d 770 (8th Cir. 1976).

75. United States v. Pemberton, 405 F.3d 656 (8th Cir. 2005), 660.

76. United States v. Stymiest, 581 F.3d at 763.

77. Ibid., 765.

78. Ibid., 764–775.

79. United States v. Antelope, 430 U.S. 641 (1977).

80. Ibid., 643–644.





CHAPTER 8
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Tribal Citizenship and Indian Identity

Jessie Young

Individual rights are the keystone in the Constitution of the United States. However, tribal rights for collective political entities are also affirmed in the Constitution in the provisions that establish relationships with the tribal nations. This political, nation-to-nation relationship was explicitly acknowledged and reaffirmed in Morton vs. Mancari. The most important right that tribal people claim for themselves is that as sovereigns. We have to remember that tribes were first sovereigns within the United States. And, as the noted scholar Charles Wilkinson reminds us, the tribal sovereigns were pre-constitutional, post-constitutional, and, in the international law context of indigenous law, extra-constitutional.1

Tribal nations do not make specific determinations on who is or who is not Indian, and yet, they do make the ultimate determination of who is a tribal member.2 The meaning of the term “Indian” varies depending on the purpose for which the definition is sought; and yet, in many circumstances the term “Indian” is defined by federal and tribal law as an individual who is a tribal citizen. For this reason, tribal citizenship—or lack thereof—can impact the availability of certain federal and tribal services reserved for Indians. Likewise, tribal citizenship can impact an individual’s identity as an Indian: “[e]nrollment is often the key to acceptance as a member of the tribal community.”3 This is true, despite tribal citizenship by itself being a “crude instruments for determining identity, and often generate[s] outcomes that conflict with legitimate Indian identity.”4 Unsurprisingly, who is eligible for tribal citizenship and how that decision is made have a direct effect on Indian identity.


TRIBAL NATIONS’ DETERMINATION OF CITIZENSHIP

At the time of publication of this book, there are 567 federally recognized Indian tribes in the United States of America, all of which have been referred to as preconstitutional, postconstitutional, and extraconstitutional.5 Each of these tribal nations is an independent, sovereign government possessing the inherent right to self-governance, including the right to regulate who is a tribal member. As Gerald Torres adeptly explains, this is the sovereign right to say “ ‘who counts’ for purposes of membership in the political community.”6 To this end, tribal nations can seemingly implement any legal standard to determine who can be a tribal citizen. However, as a result of the “domestic dependent status”7 of Indian nations and because of Congress’s8 plenary power to regulate and modify tribal power, Congress could limit the inherent right of tribal nations to regulate tribal citizenship.

Although Congress has not directly limited the inherent right of tribal nations to regulate tribal citizenship, many federal policies and resulting laws are rooted in the belief that tribes should comprise only those individuals who are racially Indian and who “can be expected to ‘participate in tribal relations and affairs.’”9 According to Kristy Grover, the long-standing federal ideology on tribalism is “based on the idea that tribes are politically organized, racially-Indian communities,”10 and this ideology has important normative consequences.

From the standpoint of federal policy, if these elements of tribalism are missing or attenuated, the sovereign status of the tribe is jeopardized. Federal policy accordingly exerts an indirect influence on tribal practice by tying “appropriate” membership governance to the legitimacy of tribal sovereignty and the maintenance of the federal-tribal trust relationship. Over-inclusive membership rules could legally transform a tribe from a sovereign political entity to a racial association and release the federal government from its trust obligations. According to this logic, a tribe’s sovereign status could be withdrawn by an act of Congress or federal court on the grounds that the community is no longer sufficiently tribe-like to exercise tribal sovereignty.11

To date, there has been no congressional act or case law withdrawing a tribe’s sovereign status on the grounds that it is no longer sufficiently tribe-like to exercise tribal sovereignty. And yet there is a possibility this could happen. For example, in 1992, the Bureau of Indian Affairs (BIA) gave the Lac Courte Oreilles Band of Lake Superior Chippewa Indians advice about the tribal nation’s membership choice: “We share your concern about eliminating the blood quantum in favor of mere descendancy … If there ceases to exist a demonstrable bilateral, political relationship between a tribe and its members, the courts or Congress may well decide that a tribe has so diluted the relationship between a tribal government and its members that it has ‘self-determined’ its sovereignty away.”12 In simple words, Congress could rescind a tribe’s federally recognized status because it does not comprise members with adequate Indian blood, that is “Indianness,” to warrant continued government-to-government relations.

Furthermore, Congress could revoke a tribe’s sovereign status for any reason. In fact, Congress has—during the termination era13—withdrawn numerous tribes’ sovereign status for motives unrelated to membership.

The executive branch has held a similar view of tribalism. For example, the assistant Solicitor of the Department of the Interior in a 1988 memo elucidated, even though it is a “well-established principle” that tribal membership is a tribal matter, it is nonetheless “dependent on and subordinate to the more basic principle that membership in an Indian tribe is a bilateral, political relationship”; and thus, “a tribe does not have authority under the guise of determining its own membership to include as members persons who are not maintaining some meaningful sort of political relationship with the tribal government.”14 Said another way blood quantum can be a measure of a person’s political relationship to the tribal nation.15 Under this approach, tribal sovereignty is “dependent on the appropriateness of … [a tribal nation’s citizenship] rules.”16

Despite the forgoing policies and views, in 1978 the Supreme Court upheld the exclusive authority of tribal nations to determine their tribal citizenship.17 Even so, the exclusive authority of tribal nations to determine their tribal citizenship (in most cases) extends only to a determination regarding an individual of Indian descent.18 In other words, a tribal nation’s decision to adopt or grant citizenship to an individual who is not of Indian descent will typically not be recognized by the federal or state governments and courts, as transforming that person from a non-Indian to an Indian. Illustratively, in 1846 the Supreme Court held a white man, adopted into an Indian tribe, was not exempt from a federal criminal law excluding Indians. The Supreme Court reasoned “a white man who at mature age is adopted in an Indian tribe does not thereby become an Indian … [h]e may by such adoption become entitled to certain privileges in the tribe, and make himself amenable to their laws and usages. Yet he is not an Indian.”19

How then do tribal nations determine tribal citizenship? It depends. Some tribal nations follow the American rule of citizenship: they base citizenship on descendancy from a tribal citizen, that is, a person has a birthright because he or she is descendent of an Indian tribal member.20 For example, the Confederated Tribes of Coos, Lower Umpqua, and Siuslaw Indians extends citizenship to: (1) all persons who are listed on a 1940 BIA census roll; (2) a lineal descendant of a public domain allottee of Western Oregon who was a citizen of the Coos, Lower Umpqua, or Siuslaw Indians; or (3) a lineal descendant of a person listed as a Coos, Lower Umpqua, or Siuslaw Indian, on a 1940 Department of the Interior census roll before 1987.21 Conversely, to obtain tribal citizenship with the Cheyenne River Sioux Tribe, an individual must be: (1) listed on the 1934 census of tribal members, (2) enrolled as a member prior to the citizenship amendment, or (3) born to an enrolled citizen of the tribe so long as that person was a resident of the reservation at the time of the birth.22

Generally, all tribal nations require some degree of Indian descent. Yet, there are cases in which non-Indians are eligible for tribal citizenship.23 Descent could mean descent from a particular tribe, descent from related indigenous groups, or descent from a particular person who was an Indian. These descent requirements are typically expressed in terms of blood quantum or percentage of Indian blood. For example, the Grand Traverse Band of Ottawa and Chippewa Indians extends citizenship to certain individuals who are one-fourth (1/4) Indian blood, and at least one-eighth (1/8) of that blood must be of Michigan Ottawa and/or Chippewa.24 However, a child legally adopted by citizens of the tribe of any Indian descent—not necessarily of a certain percentage or affiliation—is entitled to tribal citizenship and the rights and privileges associated with tribal citizenship.25 However, this type of citizenship standard is not the norm.

The specific degree of descent, that is, blood quantum, can also vary. Some tribal nations require one-fourth blood quantum (i.e., 25 percent). This could be demonstrated by either the individual having: (1) one of his or her grandparents possessing 100 percent blood quantum; (2) at least two grandparents who possess a minimum of 50 percent blood quantum each; or (3) all four grandparents possessing at least 25 percent blood quantum. In contrast, some tribal nations require only the individual’s ability to trace one’s ancestor to a particular census roll, for example, Cherokee Nation in eastern Oklahoma.26 It is important to note: tribal nations typically prohibit dual tribal citizenship. Thus, even if an individual is eligible for citizenship in two different tribal nations, the individual could only enroll with—or become a citizen of—one of these tribal nations. In this instance, it is up to the individual which tribe he or she wants to enroll in.

Despite tribal control over the degree of Indian descent and blood quantum, indigenous rights advocates and scholars believe the use of blood quantum is peculiar because “the quantum determined is far more historic and cultural than it is biological, as it is tied to descent from an individual listed on a particular census roll of a tribe at a particular time. These rolls did not necessarily list the blood quantum of the individual, and if they did, did not necessarily do so accurately.”27 For example, the Dawes Commission Rolls (lasting from 1896 to 1906) recorded only the blood of an individual’s mother’s tribe if the individual’s parents were from different tribes.28 Alternatively, federal census rolls taken before 1930 generally only recorded residence and did not record blood quantum or tribal affiliation,29 whereas federal census rolls taken after 1930 indicated blood quantum in terms of “full-blood,” “one fourth or more Indian blood,” or “one-fourth or less full-blood.”30

In a recent empirical study conducted of current and historical tribal constitutions from 245 federally recognized Indian tribes in the lower 48 states, 70 percent—approximately 171—of tribal constitutions (at the time of the study) contain a blood quantum rule.31 Of the tribal constitutions using the blood quantum rule, a slight majority—around 87—requires Indian blood generally.32 On the other hand, just over one-third—around 58—of tribal constitutions require tribe-specific blood. The author of the empirical study commented that tribe-specific blood is a genealogical measure invented by tribes:

in which only tribe-specific descent is relevant, or using Indian blood in tandem with lineal descent, in which case Indian blood serves to qualify a tribe-specific descent-rule. Tribal blood quantum does not rest on an Indian/non-Indian dichotomy, but rather serves as a device for counting the number of a person’s tribal ancestors.33

An outcome of using a conservative blood quantum system for citizenship determinations is that some individuals who descend from a tribal citizen are ineligible for citizenship. In response, some tribal nations have created a new category for such descendants: “descendant status.” This can allow a descendant who is not a tribal member to be afforded rights unavailable to non-citizens, for example, eligibility for governmental services and hunting and fishing rights. For instance, to be eligible for citizenship in the Blackfeet Tribe, an individual must have at least one-fourth degree of Blackfeet blood (25 percent).34 But if the individual does not meet this blood requirement, but can verify he or she has a direct relationship to an enrolled citizen of the Blackfeet Tribe, he or she is eligible for descendant status.

Individuals with descendant status, but who are not enrolled, are not however entitled to the full spectrum of tribal citizenship rights. Tribal citizenship rights can include, but are not limited to, the right to vote in tribal elections, hold tribal public office, live on tribal land, be considered with preference for tribal employment, go to tribal court to seek recourse of issues, and take advantage of tribal programs. Tribal citizenship also affects a tribal court’s jurisdiction over both criminal and civil matters.


Subject Matter Jurisdiction: Criminal

Jurisdiction typically means the power or authority of a court over a particular person, area, or subject matter. When a crime is committed, criminal jurisdiction of the court is the court’s power and authority to prosecute and punish the accused for any violation of a government’s penal (or criminal) code. Tribal criminal jurisdiction over offenses has generally been separated into three categories depending on the status of the defendant involved: member Indian, non-member Indian, and non-Indian. Tribal nations typically have criminal jurisdiction over member-Indian defendants, but lack jurisdiction over non-Indian defendants. But who is a “non-member Indian” and who is a “non-Indian”? If a non-member Indian means only those individuals who are enrolled members of federally recognized Indian tribes, the tribal citizenship requirement of all tribal nations will affect the ability of an individual tribal nation to prosecute those non-member Indians for crimes committed within Indian Country.

This distinction between non-member Indians and member Indians for tribal criminal jurisdiction is a recent phenomenon. The distinction arose in the 1978 Supreme Court case, United States v. Wheeler, where the Supreme Court held an Indian nation acts as a separate sovereign when it prosecutes its own members, that is, member Indians. The facts of the Wheeler decision are fairly straightforward. In 1974, the Navajo Nation tribal court charged Navajo citizen Anthony Robert Wheeler with disorderly conduct, a violation of the Navajo Nation Penal Code. Wheeler pled guilty to disorderly conduct and to contributing to the delinquency of a minor. The tribal court sentenced Wheeler to 15 days in jail or a $30 fine for disorderly conduct and 60 days in jail or a $120 fine for contributing to the delinquency of a minor.35

Over a year later, a federal grand jury in Arizona indicted Wheeler for statutory rape, based on the same incident, and Wheeler moved to quash the indictment on double jeopardy grounds. He argued that contributing to the delinquency of a minor, for which he was convicted in tribal court, was a lesser-included offense36 of statutory rape, and thus the charge in federal court was a violation of the Double Jeopardy Clause of the Constitution. The trial court agreed with Wheeler, and dismissed the indictment. The U.S. government appealed to the United States Court of Appeals for the Ninth Circuit, which affirmed the dismissal, concluding that tribal courts and federal district courts were arms of the same sovereign.37

The case reached the Supreme Court, and it considered the source of the tribe’s power to punish tribal offenders. Specifically, it contemplated if tribal power was a part of inherent tribal sovereignty or if it was “an aspect of the sovereignty of the Federal Government which has been delegated to the tribes by Congress.”38 The Supreme Court held a tribe’s “sovereign power to punish tribal offenders,” while subject to congressional defeasance, remains among those inherent powers of a limited sovereignty that has never been extinguished. Since the Navajo Nation had never given up that authority and Congress had not withdrawn it by statute, the tribe could punish its own members for violations of tribal law.39 Moreover, since this authority was separate from federal authority, the tribe was acting as an independent sovereign; thus the Double Jeopardy Clause did not prohibit prosecution in both federal and tribal courts. Accordingly, the Supreme Court allowed the federal prosecution of Wheeler to continue.40

Although typically seen as a positive tribal sovereignty case because it reaffirmed tribal sovereignty, the Wheeler decision used curious language referring to “tribal member” rather than “Indian” when describing retained tribal sovereignty. This, combined with the Supreme Court’s decision in Oliphant v. Suquamish Indian Tribe—a decision in which the Supreme Court held tribal courts do not have inherent criminal jurisdiction to try and to punish non-Indians who commit crimes within their territory, released just 16 days before the Wheeler decision—was used to argue that tribal nations do not possess inherent criminal jurisdiction over non-member Indians. In 1990, the Supreme Court issued its decision in Duro v. Reina, holding tribal nations had been “implicitly divested” of their inherent authority over Indians who were members of other tribes (i.e., non-member Indians).

The Duro decision caused an uproar and in 1991 Congress amended the Indian Civil Rights Act to recognize inherent tribal authority over non-member Indians specifically overturning the Duro decision. Congress clarified the “powers of self-governance” to “mean[s] the inherent power of Indian tribes … to exercise criminal jurisdiction over all Indians.”41 This language effectively restored tribal court criminal jurisdiction over all Indians, both member and non-member.

In 2004, the Supreme Court was faced with the question of the constitutionality of the Duro-fix in United States v. Lara.42 In Lara, Billy Joe Lara, a non-member Indian, after several incidents of serious misconduct, was excluded from the Spirit Lake Tribe’s reservation. Lara ignored the order and federal officers stopped him; he struck one of the arresting officers. Lara was prosecuted by the Spirit Lake Tribe for “violence to a policeman,” and he pled guilty to the crime and served 90 days in jail. After his tribal conviction, the federal government charged him in the federal District Court for the District of North Dakota with the federal crime of assaulting a federal officer.

Lara, similar to Duro, argued the charge in federal court was a violation of the Double Jeopardy Clause of the Constitution, while the government argued the second prosecution (i.e., federal) did not violate the Double Jeopardy Clause because of the Duro-fix. The Duro-fix restored tribes’ own “powers of self-government” to include “the inherent power of Indian tribes … to exercise criminal jurisdiction over all Indians.” And since Spirit Lake Tribe was exercising inherent tribal authority, not delegated federal authority, the “dual sovereignty” doctrine applies and the Double Jeopardy Clause did not. The Supreme Court framed the issue as whether Congress has the constitutional power to relax restrictions the political branches have, over time, placed on the exercise of a tribe’s inherent legal authority. The Supreme Court ultimately held that tribal and federal prosecutions for essentially the same crime was not a violation of the Double Jeopardy Clause, noting Congress’s intent in enacting the Duro-fix was to “recognize and affirm” in each tribe the inherent tribal power to “prosecute nonmember Indians for misdemeanors.”

So who is a “non-member Indian”? The Supreme Court made clear in Lara that a non-member Indian includes an enrolled member of any federally recognized Indian tribe. But what about Indians who are enrolled members of a state-recognized Indian tribe? Or Indians who were subject to termination? Or Indians who have relinquished their enrollment? Or Indians who are eligible for enrollment in a federally recognized Indian tribe? Or Indians who are ineligible for enrollment in a federally recognized Indian tribe but nonetheless have a high quantum of Indian blood? These questions remain unanswered.

It is likely that tribal courts can, and many do, prosecute Indians who are not enrolled in a federally recognized Indian tribe. For example, in 1992 a court in Utah used the fact that the criminal defendant, Clinton Perak, had been previously convicted in Ute Indian Tribal Court—even though he was not an enrolled member—to support the court’s conclusion that Perak was Indian for purposes of criminal jurisdiction.43 Similarly, the United States Appeals Court for the Ninth Circuit found the defendant Violet Bruce was an Indian for purposes of federal criminal jurisdiction based in part on the fact that she had been “arrested tribal” for her entire life and that whenever she “has a brush with the law it had to be with tribal authorities,” even though she was not an enrolled member of a federally recognized Indian tribe.44

In determining Indian status, tribal courts are not explicitly bound to follow the approach taken by the federal courts. However, tribal court decisions may be bound by the approaches taken by the federal courts, specifically, where the tribal court’s decision is subjected to review under the habeas corpus provisions of the Indian Civil Rights Act.45 In such circumstances, a federal court hearing the petition may follow the test used by federal courts to determine Indian status in considering whether a tribal court exceeded its inherent authority.



Jurisdiction: Civil

Jurisdiction has different types including adjudicative, legislative, regulatory, and constitutional. Adjudicative jurisdiction means courts can order judgments on cases that come before them in terms of both the subject matter and the people involved. Legislative jurisdiction is the ability of a legislative body to enact laws over particular subjects and people. Regulatory jurisdiction is the ability of the administration to carry out the laws enacted by the legislative body. Constitutional jurisdiction means the realm covered by a constitution, which typically dictates what the adjudicative and legislative jurisdictions are as well as things like fundamental rights and government limitations. Tribal courts are seen as having:


	exclusive jurisdiction over disputes between tribal members for actions arising in the tribe’s Indian Country;46

	exclusive jurisdiction over wholly internal tribal matters such as membership disputes;47

	jurisdiction over cases brought by any party against an Indian for claims arising in Indian Country.48



Tribal jurisdiction—adjudicatory and legislative—over non-member Indians and non-Indians is much more complex, and creates a question of federal law reviewable in federal court.

For example, in 1981 the Supreme Court in Montana v. United States held that Indian tribes have no authority to regulate (legislative jurisdiction) hunting and fishing by non-Indians on non-Indian-owned fee land within the tribe’s reservation. In so doing, the Court announced the general rule: “the inherent sovereign powers of an Indian tribe do not extend to the activities of nonmembers of the tribe.”49 This rule is subject to two exceptions: (1) “[a] tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who enter consensual relationships with the tribe or its members, through commercial dealing, contracts, leases, or other arrangements”; and (2) “[a] tribe may also retain inherent power to exercise civil authority over the conduct of non-Indians on fee lands within its reservation when that conduct threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe.”50

Although these Montana exceptions could have been broadly read, this has not generally been the case. For example, in Strate v. A-1 Contractors, the Supreme Court held that the tribal court had no jurisdiction over two “nonmembers” arising out of vehicle accident on a state right-of-way within the tribe’s reservation.51 Although the two “nonmembers” in Strate were non-Indians, the Court only made the distinction between members and non-members when it came to the tribe’s adjudicatory jurisdiction. The Court went on to state that the tribe’s “adjudicatory jurisdiction does not exceed its legislative jurisdiction.”52 The Supreme Court relied on this statement in Nevada v. Hicks, holding that because a tribe lacked adjudicative jurisdiction over state officers conducting an on-reservation investigation for an alleged off-reservation crime, the tribal court did not have adjudicatory jurisdiction over those officers in a suit brought by the offended tribal member.53 In the Supreme Court’s most recent case, Plains Commerce Bank v. Long Family Land & Cattle Co., Inc., the Court held a tribe lacked jurisdiction over a non-Indian for allegedly discriminating against tribal members in the sale of fee land within the reservation by a non-Indian bank.54

As the cases above mentioned illustrate, tribal citizenship rules and decisions affect individual Indian’s disposition in criminal cases, tribal nations’ right to legislate and regulate land and individuals within tribal boundaries, and tribal courts’ jurisdiction over criminal and civil matters and Indians and non-Indians.

INDIVIDUAL INDIANS AND THE FEDERAL GOVERNMENT

Individual Indians are entitled to the same constitutional rights and protections as any other citizen of the United States. Yet the federal government deals with Indians differently. In fact, there is a whole title of the United States Code—Title 25 Indians—that contains laws singling out Indians for separate and special treatment. This is because the Constitution grants Congress broad, general powers to legislate in respect to Indian tribes—powers consistently described as “plenary and exclusive.” The Supreme Court has noted the “central function of the Indian Commerce Clause,” “is to provide Congress with plenary power to legislate in the field of Indian affairs.”55

Nevertheless when Congress legislates, “Indian” does not always mean “tribal member.” Who is an Indian under federal law depends on different factors and circumstances as well as the specific federal program or benefit; thus there is no universal definition of “Indian” under federal law. For some federal programs, Congress has deferred to the tribal nation’s determination of tribal citizenship—however that is determined—and only provides services to citizens of federally recognized Indian tribes. However, at times Congress does not defer to a tribal nation’s determination of tribal citizenship; instead, it permits indigenous people of the United States to benefit from Indian programs despite not being citizens of a federally recognized Indian tribe. For example, Congress has extended eligibility for certain federal programs to Native Hawaiians even though, at this time, they lack federally recognized tribal status, that is, there is not a government-to-government relationship between the United States and a Native Hawaiian entity. In contrast, there are federal benefits and programs Congress has limited to individuals possessing a certain degree of ancestry or blood quantum. Moreover, an Indian who is a citizen of a terminated tribal nation is not considered an Indian for most federal purposes, but is considered an Indian for federal programs available to all Indians.

Today, the common practice by Congress is to provide services to individual Indians who are members of federally recognized Indian tribes.56 Thus, who is a citizen of a federally recognized Indian tribe is of increasingly vital importance. Following are various examples of Congressional definitions of Indian and the programs and benefits available to those Indians.


Indian Hiring Preference

The BIA and the Indian Health Service (IHS) employ an Indian hiring and promotion preference for Indian persons who fall within the following categories: (1) a member of a federally recognized tribe, band, or community; (2) a descendant of enrolled members of federally recognized tribes who were residing on a reservation on June 1, 1934; (3) a person who possesses at least one-half degree (50 percent) Indian blood; or (4) “a member of an Alaska Native Tribe; or an individual whose name appears on the roll of Alaska Natives prior to July 31, 1981, and not subsequently disenrolled; or, an individual who was issued stock in a Native corporation pursuant to 43 U.S.C. 1606(g)(1)(B)(i).”57 Particularly, this hiring preference only applies in cases where one Indian individual and one non-Indian individual are both equally qualified for a position, and in that case, the Indian would receive preference over the non-Indian.



The Tribally Controlled Community College Assistance Act, BIA’s Job Placement and Training Program, and the Food Stamp Program

Federal assistance to colleges under the Tribally Controlled Colleges and Universities Act is broad; it is provided to both Indian students who are tribal citizens and to biological descendants of citizens regardless of blood quantum. It also defines “Indians” as citizens of federally recognized Indian tribes.58 Similarly, under the BIA’s Job Placement and Training Program59 and the Food Stamp Program, Indians are defined as members of federally recognized tribes, including Alaskan Natives.60



Care at IHS Facilities

IHS facilities, and facilities funded by IHS, take a broad definition as to who is Indian. Thus who is eligible to receive care at these facilities is broad in scope. An individual is eligible for IHS treatment if he or she is: “of Indian and/or Alaska Native descent as evidenced by” the community regarding him or her as Indian or Alaskan Native, his or her membership—“enrolled or otherwise”—in an Indian or Alaskan Native tribe, his or her residence on tax-exempt land or ownership of restricted property, his or her active participation in tribal affairs, or “any other reasonable factor indicative of Indian descent.”61 Canadian and Mexican Indians can also qualify for IHS services, provided they are recognized as a member of an Indian tribe serviced by IHS.62 This is because there are tribes preexisting in the boundaries of the United States whose ancestral lands straddle the Mexican/American border and the Canadian/American border. Services are also available to non-Indian women pregnant with an Indian child, during the term of the pregnancy, plus six weeks.63 Even a non-Indian residing in an Indian’s household may be eligible for IHS services if the medical officer in charge determines services are necessary to control a public health hazard or an acute infectious disease that constitutes a public health hazard,64 presumably for the benefit of the Indians residing in the household.

IHS will also provide care to children under 19 years of age, who are the natural or adopted child, step-child, foster child, legal ward, or orphan of an eligible Indian, if the child is not otherwise eligible for health services. In addition to those categories of individuals designated by IHS, tribal nations may also determine additional categories of individuals are eligible for health services, including non-Indian spouses.65



Bureau of Indian Education

The Bureau of Indian Education provides operational funding for reservation elementary and secondary schools for only those Indians who are either citizens of a federally recognized tribe or who are at least one-fourth degree Indian blood descendant (i.e., 25 percent) of a member of a tribe.66 In contrast, the Indian Education Act of 1972 provides some funding to public schools for education of Indian students who are citizens of a federally recognized Indian tribe or state-recognized Indian tribe, as well as their descendants.67



Native American Housing Assistance and Self-Determination Act

The Native American Housing Assistance and Self-Determination Act provides funds to tribes and tribally designated housing authorities for low-income housing programs, which not only covers citizens of federally recognized Indian tribes, but also applies to Native Hawaiians.68



Indian Child Welfare Act

The Indian Child Welfare Act (ICWA) creates presumptive tribal jurisdiction over child welfare cases involving Indian children. It defines “Indian” as “any person who is a member of an Indian tribe, or who is an Alaska Native and a member of a Regional Corporation as defined in section 7 of the Alaska Native Claims Settlement Act, 43 U.S.C. 1606.”69 ICWA also defines an “Indian child” as any unmarried person under age 18 who is a member of an Indian tribe, or any unmarried person under age 18 who is eligible for membership in an Indian tribe and is the biological child of a member of an Indian tribe.70 The first definition of “Indian child” is often interpreted to include a child without Indian heritage, but who is adopted by an Indian family and becomes a member of the family’s tribe.71

EQUAL PROTECTION

Individuals have argued this special and separate treatment of Indians violates the Equal Protection Clause of the Fourteenth Amendment of the Constitution. The Equal Protection Clause prohibits state governments from denying any person within its jurisdiction the equal protection of the laws.72 Thus, state laws cannot treat individuals in similar conditions and circumstances in a different manner. Generally, a violation will occur when a state grants a particular class—race, gender, nationality—of individuals the right to engage in an activity yet denies other individuals the same right. This prohibition on state discrimination makes the Equal Protection Clause crucial to the protection of civil rights. Although the Fourteenth Amendment does not apply to the federal government, federal laws classifying individuals in a discriminatory manner will, under similar circumstances, violate the Due Process Clause of the Fifth Amendment of the Constitution.73

Despite this prohibition on unequal treatment and discrimination at the state and federal levels, the Supreme Court has, in Morton v. Mancari and United States v. Antelope, rejected challenges based on equal protection grounds. Instead, it defends the distinction, and thus Title 25 of the United States Code, on political status grounds.


Morton v. Mancari and United States v. Antelope

In 1974, the Supreme Court considered for the first time how Indians could receive special treatment by the federal government without it being considered racial discrimination or preference, in Morton v. Mancari.

To understand the legal and political backdrop to this landmark case, one must look back in history. Congress passed the Indian Reorganization Act (IRA) in 1934; it included a provision granting a hiring preference to Indians for positions within the BIA.74 In March 1972, Congress passed the Equal Employment Opportunity Act (EEOA); it prohibited racial discrimination in federal employment. In June 1972, the BIA extended Indian preference to both hiring and promotion decisions within the department. The BIA Indian preference applied to members of federally recognized Indian tribes with one-fourth (i.e., 25 percent) or more Indian blood.75

Unhappy with the Indian hiring preference, a group of non-Indian employees of the BIA filed a class action lawsuit in United States District Court for the District of New Mexico. They claimed: the hiring preference in the IRA was repealed by the EEOA, the hiring preference in the IRA violated the Fifth Amendment of the Constitution, and it infringed on their right to property without due process. The appeal reached the Supreme Court. Certiorari was granted for the question of whether the BIA hiring preference policy constituted invidious racial discrimination in violation of the Fifth Amendment of the Constitution.

The Supreme Court issued its ruling in 1974: federal classifications singling out Indians for “particular and special” treatment should be upheld so long as “the special treatment can be tied rationally to the fulfillment of Congress’ unique obligation toward Indians.”76 In such cases, the Supreme Court gives Congress the benefit of the doubt and will not strike down the laws as unconstitutional. The Supreme Court reasoned the purpose of the preference was not racially motivated but motivated by the desire to give: “Indians a greater participation in their own self-government; to further the Government’s trust obligation toward the Indian tribes; and to reduce the negative effect of having non-Indians administer matters that affect Indian tribal life.”77 On the other hand, if the preference laws were only designed to help individual Indians, the laws could be determined to be racially discriminatory. The Supreme Court ultimately drew a distinction: the law giving preference to Indians was political and not racial, since only citizens of federally recognized tribes could benefit.

The Supreme Court has upheld this decision over the years and the ruling is generally seen as a positive decision yielding positive results. But Mancari’s creation of political distinctions, which effectively exempted Indian individuals from the shield of equal protection doctrine, has had a negative impact on some of the most vulnerable Indians. The negative impact occurs because the division of criminal and civil jurisdiction in Indian Country often depends upon the Indian status of the parties.

The United States v. Antelope decision provides an example. A few months before the Mancari decision was released, three enrolled Coeur d’Alene Indians—William Davison, Gabriel Francis Antelope, and Leonard Davison—broke into the home of a non-Indian, Emma Johnson, within the boundaries of the Coeur d’Alene Indian Reservation, located in Worley, Idaho. After breaking into the home, they robbed and killed Mrs. Johnson.78 As enrolled Indians who committed a major crime79 in Indian Country, they were subject to federal jurisdiction under the act.80 At trial, Antelope and Davidson were found guilty of burglary, robbery, and first-degree murder under the felony-murder provision of federal law.81

Antelope and Davidson appealed their conviction to the United States Court of Appeals for the Ninth Circuit, arguing their felony-murder convictions were unlawful as products of invidious racial discrimination. Specifically, they argued that a non-Indian charged with precisely the same offense—the murder of a non-Indian within Indian Country—is not subject to federal prosecution, but is subject to Idaho state prosecution under Idaho law.82

For Antelope and Davidson, this difference was extremely significant. Unlike the federal murder statute, Idaho law does not contain a felony-murder provision. Therefore, under Idaho law, to establish the crime of first-degree murder, the state prosecutor had to prove beyond a reasonable doubt both premeditation and deliberation of the defendants. In contrast, under the felony-murder provision under federal law, the prosecutor would not have to prove these elements; rather it only had to prove a felony was committed (e.g., robbery) and that a death occurred. Thus from an evidentiary standpoint, the federal crime was much easier to prove to a jury. The Ninth Circuit found that Antelope and Davidson were “put at a serious racially-based disadvantage” because of the difference between Idaho and federal law.83

The Ninth Circuit’s decision was appealed to the Supreme Court. It reversed the ruling of the Ninth Circuit, holding the federal criminal statute, subjecting Indians who commit certain crimes in Indian Country, is “based neither in whole nor in part upon impermissible racial classifications.”84 Although the Supreme Court acknowledged the law at issue in the case did not deal with matters of tribal self-regulation—like the Indian hiring preference at issue in Mancari—it nonetheless applied the broad principle from Mancari to the facts of Antelope. It reasoned such regulation is rooted in the unique status of Indians as “a separate people” with their own political institutions. Federal regulation of Indian tribes, therefore, is governance of once-sovereign political communities and it is not to be viewed as legislation of a “ ‘racial’ group consisting of ‘Indians.’” Indeed, respondents (i.e., Antelope and Davidson) were not subjected to federal criminal jurisdiction because they are Indian by race, but because they were enrolled members of the Coeur d’Alene Tribe.85 However, as explained in Chapter 8, criminal jurisdiction is not, and never has been, dependent on tribal citizenship. Instead, it can and does reach those who are not tribal citizens, ineligible for citizenship, and those who have relinquished their tribal citizenship.

Antelope is commonly cited alongside Mancari to demonstrate that Indians can be treated differently under the law, not because of their race or ancestry, but because of their unique political status under federal law. Moreover, these cases also “indicate that separate classification of Indians is permissible even when the classification is not tied to tribal self-government.”86 For example, the hiring preference at issue in Mancari was not limited only to those Indians who were enrolled members of an Indian tribe served by the BIA office in question.

Even though Mancari and Antelope seem to withstand the test of time, their underpinning and future have been questioned. As recently as 2000, the Supreme Court noted the justices from the Mancari decision in 1974 found it important that a preference was “not directed towards a ‘racial’ group consisting of ‘Indians,’” but rather “only to members of ‘federally recognized’ tribes”; and thus the incorporation of blood quantum and lineage into tribal membership criteria makes the “political versus racial distinction” less than convincing.87 Additionally, in 2012, a federal district court criticized the Mancari analysis and outlined how it would have approached classifications based on tribal status had it been freed from precedent to do so.88

Legal scholars also question Mancari because if Mancari were applied as the exclusive definition of “Indian,” it would cut some benefits off for individual Indians who are not enrolled with a federally recognized Indian tribe.

The laws and policies surrounding eagle feathers is an explanatory example. Many Indian people regard eagles as special, significant creatures. Eagle feathers and other eagle parts are culturally important to many Native American communities, and the eagle feathers and parts are crucial for certain spiritual ceremonies. However, faced with the rapid decrease in eagle populations, Congress passed laws to protect bald eagles (in 1940) and golden eagles (in 1992). These laws, among other things, prohibit the killing and taking of parts of the bird, and prohibit possession, use, and sale of eagle feathers and parts.

For many years following these laws, it was unclear if Indians could be prosecuted for possessing eagle feathers. The Department of Interior’s 1975 “Morton Policy” was clear that the department would not enforce these laws against Indians who possessed eagle feathers and parts for religious, spiritual, and cultural purposes.89 In 1994, the Clinton administration ordered all federal agencies—including the Department of Justice—to follow suit.90 In 2012, the Department of Justice announced its intention to follow the Morton policy, yet the rules clarifying the right of Indian people to possess eagle feathers and parts only applied to enrolled members of federally recognized Indian tribes and only for religious or spiritual purposes.91 In so doing, the federal government has divided Indians into two camps: those who are enrolled in a federally recognized Indian tribes and who thus can possess eagle feathers and parts, and those who are not enrolled with a federally recognized tribe and thus cannot—legally—possess eagle feathers or parts. Therefore, an Indian who is not tribal member of a federally recognized Indian tribe will be in violation of federal law for possessing Indian feathers or parts.

While the application of the Mancari doctrine does not necessarily produce desired results in all cases, Mancari was right. For better or for worse, the legal categories “federally recognized tribe” and “tribal citizen”—or “tribal member”—are “indivisibly political.”92 As Professor Sarah Krakoff states:

The legal categories of tribe and tribal member … are products of the politics of subordinating indigenous peoples and accessing their land and resources. Yet they derive from tribes’ pre-contact inherent sovereignty, a political status that has been recognized since the founding of the United States. Throughout history and particularly in recent times, tribes have used their political status as sovereigns to protect their land, livelihood and culture. Tribal membership gives important legal and political protection for ethnic, cultural and linguistic affiliation, even if those categories do not track perfectly along the lines of the particular federally recognized tribe.93

So, what’s the point? Tribal membership matters. It matters not only for tribal nations, but also for tribal members and for those denied tribal membership.

NOTES

1. Gloria Valencia-Weber, Rina Swentzell, and Eva Petoskey, “40 Years of the Indian Civil Rights Act: Indigenous Women’s Reflection,” in The Indian Civil Rights Act at Forty (Los Angeles: UCLA American Indian Studies Center, 2012), 39–40.

2. Tribal nations call individuals who are enrolled with the tribe either “tribal members” or “tribal citizens” based on their preference. The author uses the terms interchangeably in this chapter.

3. William C. Canby, Jr., American Indian Law in a Nutshell, 5th ed. (St. Paul, MN: West Publishing, 2009), 11.

4. Matthew L. M. Fletcher, “Tribal Membership and Indian Nationhood,” American Indian Law Review 37 (2012/2013): 1.

5. Valencia-Weber et al., “40 Years of the Indian Civil Rights Act,” 40.

6. Gerald Torres, “American Blood: Who Is Counting and for What?,” Saint Louis University School of Law 58 (2014): 1022.

7. The term “domestic dependent status” was created by the Chief Justice of the U.S. Supreme Court John Marshall in the famous case Johnson v. McIntosh, 21 U.S. 543 (1823). Chief Justice Marshall is known to have formed the basic framework of federal Indian law in the United States, in what is referred to as the “Marshall Trilogy.”

8. Unless otherwise noted in this chapter, Congress, Supreme Court, and Constitution all refer the U.S. Congress, the U.S. Supreme Court, and the U.S. Constitution.

9. Kirsty Gover, “Genealogy as Continuity: Explaining the Growing Tribal Preference for Descent Rules in Membership Governance in the United States,” American Indian Law Review 33 (2008−2009): 262.

10. Ibid., 263.

11. Ibid., 264.

12. Thomas v. United States, 141 F. Supp. 2d 1185, 1192 (W.D. Wisc. 2001).

13. Indian termination was the Indian policy of the U.S. government from the mid-1940s to 1960s and is commonly known as the “Termination Era.” During this time, the belief was that Indians would be better off if assimilated into mainstream American society, and it was the federal government’s stated position to end government-to-government relations with specific tribes, and tribes generally, believing it was time to end tribal dependency on the federal government.

14. Gover, “Genealogy as Continuity,” 265.

15. Ibid.

16. Ibid., 269.

17. Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).

18. There are cases in which a non-Indian child (a child with no Indian descent) is seen as an “Indian child” for purposes of the Indian Child Welfare Act because the child was adopted by a tribal citizen (or citizens).

19. United States v. Rogers, 45 U.S. 567, 572 (1846).

20. Torres, “American Blood: Who Is Counting and for What?,” 1032.

21. Confederated Tribes of Coos, Lower Umpqua, and Siuslaw Indians, Constitution, Art. III, Sec. 1 (1987).

22. Cheyenne River Sioux Tribe Constitution, Art. II, Sec. 1 (1935).

23. Matter of Dependency & Neglect of A.L., 442 N.W.2d 235 (1989) (the Court held that a child of no known Native descent was an Indian child under the Indian Child Welfare Act because he had been adopted by members of the Cheyenne River Sioux Tribe and enrolled with the tribe).

24. Grand Traverse Band of Ottawa and Chippewa Indians Constitution, Art. II, Sec. 1 (1988).

25. Ibid.

26. The Cherokee Nation requires one direct Cherokee ancestor listed on the Dawes Final Rolls, a federal census of those living in the Cherokee Nation that was used to allot Cherokee land to individual citizens in preparation for Oklahoma statehood. Cherokee Nation website, accessed November 9, 2014, http://www.cherokee.org/Services/TribalCitizenship/Citizenship.aspx

27. Bethany R. Berger, “Race, Descent, and Tribal Citizenship,” California Law Review Circuit 4 (2013): 28.

28. Paul Spruhan, “A Legal History of Blood Quantum in Federal Indian Law to 1935,” South Dakota Law Review 51 (2006): 40–41.

29. Gover, “Genealogy as Continuity,” 261.

30. Ibid.

31. Gover, “Genealogy as Continuity,” 251.

32. Ibid., 252.

33. Ibid.

34. Blackfeet Tribe of the Blackfeet Indian Reservation of Montana Constitution, Art. 2, Sec. 1.

35. United States v. Wheeler, 435 U.S. 315–16 (1978).

36. In criminal law, a lesser included offense is a crime for which all of the elements necessary to impose liability are also elements found in a more serious crime. For example, attempted murder is a lesser included offense of first-degree murder.

37. Wheeler, 435 U.S. at 315–16.

38. Ibid., 320.

39. Ibid., 322–28.

40. Ibid.

41. 25 U.S.C. §§ 1301–1304.

42. United States v. Lara, 541 U.S. 193 (2004).

43. State v. Perank, 858 P.2d 927, 933 (Utah 1992).

44. United States v. Bruce, 394 F.3d 1097, 1220 (9th Cir. 2005).

45. U.S. Code, vol. 25, sec. 1303.

46. Jones v. Billy, 798 So.2d 1238 (Miss 2001).

47. Smith v. Babbit, 100 F.3d 559 (8th Cir. 1996).

48. Williams v. Lee, 358 U.S. 217 (1959).

49. Montana v. United States, 450 U.S. 544, 563 (1981).

50. Ibid., 566 (emphasis added).

51. Strate v. A-1 Contractors, 520 U.S. 438 (1997).

52. Ibid., 453.

53. Nevada v. Hicks, 533 U.S. 353 (2001).

54. Plains Commerce Bank v. Long Family Land & Cattle Co., Inc., 554 U.S. 316 (2008).

55. Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989).

56. Matthew L. M. Fletcher, “Race and American Indian Tribal Nationhood,” Wyoming Law Review 11 (2011): 302; Carole Goldberg, “American Indians and ‘Preferential’ Treatment,” UCLA Law Review 49 (2002): 943, 962–963.

57. Form BIA 4432 (OMB control 1076-0160 ex. date 11/30/2014.

58. Tribally Controlled Colleges and Universities Act, 25 U.S.C. § 1801(7)(B).

59. Indian Adult Vocational Training Act of 1956, 25 U.S.C. § 309; Employment Assistance for Adult Indians and Vocational Training for Adult Indians, 25 C.F.R. §§ 26–27.

60. 25 C.F.R. § 26.1.

61. Indian Health Manual, Chapter I, Part 2—Services to Indians and others, accessed November 9, 2014, http://www.ihs.gov/ihm/index.cfm?module=dsp_ihm_pc_p2c1; 42 C.F.R. § 136.12(2)(“Generally, an individual may be regarded as within the scope of the Indian health and medical service program if he/she is regarded as an Indian by the community in which he/she lives as evidenced by such factors as tribal membership, enrollment, residence on tax-exempt land, ownership of restricted property, active participation in tribal affairs, or other relevant factors in keeping with general Bureau of Indian Affairs practices in the jurisdiction.”)

62. Indian Health Manual, Chapter I, Part 2—Services to Indians and others, accessed November 9, 2014, http://www.ihs.gov/ihm/index.cfm?module=dsp_ihm_pc_p2c1

63. Ibid.

64. Ibid.

65. 25 U.S.C. § 1680c(c).

66. 25 U.S.C. § 2007(f); 25 C.F.R. § 39.2.

67. Indian Education Act of 1972, Title IV of Public Law 92-318.

68. Native American Housing Assistance and Self-Determination Act, 25 U.S.C. Chapter 43.

69. Indian Child Welfare Act, 25 U.S.C. § 1901(3).

70. 25 U.S.C. § 1903(4).

71. Matter of Dependency & Neglect of A.L., 442 N.W.2d 235.

72. U.S. Constitution, Amendment 14.

73. U.S. Constitution, Amendment 5.

74. Indian Reorganization Act, 25 U.S.C. § 472 (1934).

75. Morton v. Mancari, 417 U.S. 535, 553 n. 24 (1974).

76. Ibid., 555.

77. Ibid., 542.

78. United States v. Antelope, 430 U.S. 641 (1977).

79. The major crimes are listed in the Major Crimes Act, 18 U.S.C. § 1153. Originally, seven crimes were enumerated, but it now contains 15 offenses: murder, manslaughter, kidnapping, maiming, a felony under Chapter 109A (sexual abuse), incest, assault with intent to commit murder, assault with a dangerous weapon, assault resulting in serious bodily injury, assault against an individual under the age of 16, arson, burglary, robbery, and felonies under 18 U.S.C. § 661 (embezzlement and theft).

80. Ibid.

81. Antelope, 430 U.S. at 642.

82. Ibid., 643–644.

83. Ibid., 645.

84. Ibid.

85. Ibid., 646.

86. Canby, American Indian Law in a Nutshell, 376.

87. Rice v. Cayetano, 528 U.S. 495, 519–20 (2000).

88. KG Urban Enterprises, LLC v. Patrick, 839 F.Supp.2d 388 (2012).

89. Rogers C. B. Morton, Secretary of the Interior, Policy Statement on Indian Use of Bird Feathers (February 5, 1975).

90. Presidential Memorandum on Policy Concerning Distribution of Eagle Feathers for Native American Religious Purposes, 59 F.R. 22953 (April 29, 1994).

91. Eric Holder, Attorney General, Memorandum on Possession or Use of the Feathers or Other Parts of Federally Protected Birds for Tribal Cultural and Religious Purposes (October 12, 2012); 50 C.F.R. § 22.

92. Sarah Krakoff, “Inextricably Political: Race, Membership, and Tribal Sovereignty,” Washington Law Review 87 (2012): 5.

93. Ibid., 5–6.





CHAPTER 9
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Replace the Paradigm of Tribal Membership with the Paradigm of Tribal Citizenship

Alan Parker

For more than a century Native Americans have endured the imposition of a “Blood Quantum System” (BQS), a system that had been imposed upon them and used by the federal government to determine who can legally qualify to be identified, under the laws of the United States, as a “real Indian.” Federal officials in the twenty-first century now base their determination of an individual’s Indian status by questioning whether an individual can prove that he or she is a “duly enrolled member of a federally recognized tribe(s).” Many Native American scholars and students of federal Indian policy and history have now come to the conclusion that it is necessary to replace this outdated paradigmatic concept of tribal membership based on the BQS with a paradigm of tribal citizenship status and rights. Federal officials are confronted today with having to determine the legal status of individuals seeking special benefits such as scholarships for higher education, health care services, and Indian preference rights for employment and federal contracting, rights that are only available to Native Alaskans and American Indians because of their status as enrolled tribal members.

The idea that tribal nations in the United States have enrolled members who are listed on a membership roll, just like private membership organizations such as the Elks Club or the Boys Scouts, is based primarily on two federal laws: The General Allotment Act of 1887, also known as the Dawes Act, and the Indian Reorganization Act (IRA) of 1934.1 These two laws have been used by the U.S. Government to establish a BQS to determine who can legally be identified as an American Indian. The Allotment Act established a system to define tribal membership status so that federal government officials and the tribes could determine who among their community were qualified for an allotment of tribal land. The land parcels in question were allotted from the communal lands that had been historically occupied by the tribes. These lands were then set aside for the tribes in various treaty agreements with the United States. These treaty agreements were regarded by the tribes as a commitment that the United States would be “honor bound” to keep. The Indian “Peace and Friendship Treaties” were primarily seen by U.S. officials as a means of acquiring the lands of the tribes while at the same time ending hostilities between the settlers and the tribes. Waves of immigrants came, primarily from Europe as “settlers” during this time period, seeking to gain enough land to establish a homestead for themselves and their families in the American West. The General Allotment Act was seen by leaders in the Congress, according to the historical records leading up to passage of this law, as a means of civilizing the Indians and for teaching them what it meant to be an owner of private property. From the perspective of the Indians, tribal lands were not something to be owned but as territory that was occupied by their ancestors and which they were obliged to protect and safeguard for future generations. The tribal lands resulting from the treaty agreements were regarded by the Indians as protected by the language of their treaty.

The federal government introduced the idea of BQS as a method of identifying which Indians would be eligible, because of their mixed blood, to be awarded land allotments that would be held in fee simple title that is, in unrestricted private ownership. By comparison, those Indians who were full-blooded Indians should continue to have their lands held in a protected federal trust status after it was allotted. This was based on the simplistic idea that any Indian who possessed 50 percent or more Indian blood was not likely to be able to manage their allotted lands without the supervision of the Bureau of Indian Affairs (BIA) agents. The BIA agents thought that the full-blooded and half-breed Indians would not be sufficiently assimilated and the goals of the allotment law to civilize them would not be achieved if tribal lands were simply handed over to them and be outside of their control and supervision.

Following the adoption by Congress of the General Allotment Act in 1887, government agents drew up a roll, or list, of tribal community members for each of the 167 tribes that were covered by the Allotment Act. Once these community members were on a tribal roll, they were eligible to receive allotments. These lists, or rolls, identified the degree of Indian blood of each tribal member using family lineage information. This idea of distinguishing Indians by degree of blood continued after the allotment era ended in 1934 and was, subsequently, incorporated by BIA officials into the government policies used to implement the 1934 IRA.2

The IRA, adopted 50 years after the Allotment Act, was primarily intended to reform the federal government’s treatment of Indian tribes and to bring an end to the allotment process. The allotment process had resulted in the loss of over 90 million acres of Indian lands in a relatively short period of time following the adoption of the 1887 law.3

The IRA authorized tribes to organize themselves into a constitutional form of self-government. The BIA, charged with implementing the IRA, created a model tribal constitution that it took across Indian country to present it to as many tribes as possible in the next 10 years following congressional passage of the IRA in 1934. The BIA agents urged tribes to officially adopt this model by participating in a referendum vote of the tribal citizens as called for by Section 476 of the IRA.4 The BIA linked the idea of a vote on the IRA to a vote to approve or disapprove of the BIA model tribal constitution. The historical record shows that while only 181 of the tribes voted to adopt the IRA, 77 tribes voted to reject the law and the BIA’s model constitution that was presented to the tribes. Later, 93 tribes voted to adopt the IRA constitution within this 10-year period; many others adopted a tribal constitution that was very similar to the BIA model constitution in the years following this initial 10-year period. It is important to note that these non-BIA tribal constitutions adopted in later years usually contained provisions on tribal membership requirements that were very similar to the original BIA model. Each of these tribal constitutions contained within it provisions that specified criteria that must be met to show eligibility for tribal membership. The BIA model provided that the tribes should require that the parents of future members must prove that their offspring were at least one-fourth degree of the blood of the tribe. This meant that you had to show, for example, that you were descended from a grandparent who was a full-blood member of the tribe or any combination of parentage arrangements that resulted in a record that showed the applicant for tribal membership met the minimum one-fourth degree of tribal blood criteria.

According to the BQS, established to implement the Allotment Act and subsequently the IRA, membership rules were to be written into the IRA tribal constitutions. Each tribe was to adopt an original roll or list of members. Thereafter, future members would have to show that they met the required blood quantum criteria by showing the proper degree of descendancy from the members of the tribe who constituted the original roll or list of members. These laws and the procedures adopted by the BIA to implement the rules established by the now infamous BQS are still being used today by the BIA and tribal enrollment office agents. They are used to define who should be regarded as a real Indian based on how much Indian blood they have. That is, what degree of Indian tribal blood they possess and can prove by evidence of descendancy.

Starting shortly after the General Allotment Act was passed in 1887, the BIA also began issuing official documents that it called a Certificate of Degree of Indian Blood, referred to by the acronym CDIB. During the allotment era, which lasted from approximately 1890 through 1934, the CDIB was used to show whether a person qualified for an allotment of land to be allocated from surplus tribal lands. When the tribal land allotment process was ended by passage of the IRA in 1934, the CDIB continued to be issued by BIA officials to show eligibility for tribal membership status. Tribes all across the United States who operate their tribal governments with a tribal constitution that is based on the BIA model created in 1934 have also created within their tribal governments a department of tribal enrollment or an enrollment office. Tribal enrollment officials continue to ask for the CDIB document from the parents of Indian children filing their application for enrollment on behalf of their children. The IRA rolls are still being used today to identify the citizens of each tribal government established by each tribal nation. Tribal citizens who are enrolled in the tribe as members in accordance with the rules found in tribal constitutions that follow the model written after enactment of the IRA in 1934 are still referred to as enrolled members.

It should be noted that the role of the BIA within Indian Country has been fundamentally changed and diminished in scope from the time that the IRA was first being implemented in 1934. The lands that exist within the boundaries of the Indian reservations in the United States continue to be held in federal trust status by the federal government and referred to as “Indian Country.” The term “Indian Country” is defined in Title 18 of the U.S. Code, Section 1151; the term refers to all lands within the boundaries of all Indian reservations plus all individual allotments that exist outside of such boundaries. This Indian reservation land is governed by the tribal governments, largely independent of the authority of the surrounding state and local municipal and county governments. The authority and functions of the BIA within Indian Country today were very significantly impacted by the development of federal policies that followed two acts of Congress: the Indian Self-Determination Act (ISDA) and the Tribal Self-Governance Act. The ISDA, adopted by the Congress in 1975, authorized tribes to contract with the BIA to assume the BIA’s responsibility for the operation of local governmental services on the Indian reservations. In 1990, Congress passed the Tribal Self-Governance Act, which greatly expanded the scope of authority of tribal governments while also diminishing the BIA’s role. The BIA went from being virtually a Colonial Overlord of the 270 Indian reservations, under their control and dominance in 1975, to being primarily just a trustee watching over Indian lands and natural resources in Indian Country. Of course, federal trusteeship for 55 million acres of Indian lands is a big responsibility but the changes brought about by the ISDA and the Tribal Self-Governance Act in terms of who is in control of government responsibilities on the reservations is huge.


THE PARADIGM OF TRIBAL MEMBERSHIP

Tribal governments that are recognized by the U.S. government now number 562 according to the BIA’s website, www.bia.gov. These tribal nations include approximately 220 Alaska Native villages that are spread out across our nation’s largest state. Alaska is the largest state because of its geographic size as compared to its total population. The state with the next largest number of tribes after Alaska is California, which includes 107 tribes within its state boundaries. The Alaska Native villages and California tribes are all comparatively small in population. Many Alaskan villages have a population of less than 100 members as compared with the Cherokee Nation of Oklahoma, which numbers over 200,000 members.5 The Navajo Tribal Nation, with its headquarters located in Window Rock Arizona, has a population of over 300,000 members. The Navajo Nation is also the largest tribe, comprising over 16 million acres of land, lands that are primarily located in the northeast corner of Arizona with borders that it shares with New Mexico to the east and Utah to the north.

The Navajo Nation officially changed its name, through a vote of its elected leaders who served as members of the tribal council, from Navajo Indian Tribe to the Navajo Nation in 1988. At the same time, the leaders of the Navajo Nation adopted the title of president for their lead government official who presides over the executive branch of the tribal government. The title of the official who presides over the legislative branch of the tribe, the Navajo Nation Legislature, is referred to as the Speaker of the Legislature. Other U.S. tribal nations have followed the lead taken by the Navajo and now use the term “president” for their tribe in place of tribal chairman. However this use of terminology is not widespread, particularly among the small tribes located in California and Alaska. They continue to use the term “tribal chairman” for their leader although, in theory, the political power and authority of their tribal officials is not less than that of larger tribes who have changed to the terms “president” and “Nation” in place of “tribal chairman” and “tribe,” respectively.

The political status of Indian tribes in the United States is a field of study among lawyers, law school students, and political science professors. Federal Indian law is a topic that covers a large number of statutes that have been enacted by the U.S. Congress over the past 225 years as well as a body of court decisions that have been issued by federal and state courts interpreting these statutes. Treaty rights is a specialized area within the field of federal Indian law as is the topic of tribal sovereignty rights. Tribal membership rights, which flow from the rights of tribes to govern themselves as indigenous nations within the United States, are an expression of tribal citizenship rights. However, the rights of an individual to be a member of a tribe are basically defined as more limited in scope than citizenship rights under a paradigm of tribal citizenship. Membership rights, which are based on whether or not a person’s parents can prove that they meet the blood quantum criteria established in the tribal constitution, do not speak to questions of citizenship. They speak to whether you can qualify for a status defined by blood that also defines your ability to qualify for certain benefits, such as health care and housing within your tribal community and college scholarships. Per capita payments to tribal members are also defined as a discretionary benefit that tribes who are successful at businesses generating profits in excess of operating costs may award from such business revenues.

Finally, there is an overall diminished sense of responsibility when the term “member” or “membership” is used; this is true for both how the U.S. government, and local government and their agencies view tribes and how tribal people view themselves.


The Paradigm of Tribal Citizenship

During the early days of implementing the IRA, the BIA envisioned that tribes should be organized as private, nonprofit organizations.6 U.S. tribal nations are comparable to nation states and many scholars of federal Indian law and policy contend that nations have citizens, not members! U.S. tribal nations have been recognized by the U.S. government as indigenous nations from the early days of the founding of this country, which took effect upon the signing of the U.S. Constitution in 1787 by the delegates of the former colonies of English Crown. The Commerce Clause of the U.S. Constitution empowered the Congress to enter into treaty agreements with the Indian tribes and pursuant to this authority over 370 treaties were entered into between the tribes in this country and the U.S. government. The U.S. Supreme Court has consistently upheld the legality of the Indian treaties, and, in the case Cherokee Nation v. Georgia decided in 1831, the Court also recognized this: in the words of the Court, “these domestic dependent Indian nations have inherent powers of self-government and rightfully exercise these powers independently of the surrounding state and its local governments” (30 U.S. 1, 5 Pet 1, 1831).

To construct a framework of ideas that would allow us to compose a proper paradigm of tribal citizenship, we believe that it is first necessary to create an outline of citizenship rights and responsibilities drawing from the generally accepted rules for U.S. citizenship.


	Tribal citizens have the right to vote in elections to select leaders of the government who are accountable to its citizens. Tribal governments also occasionally hold a referendum election on issues that impact the vital interests of everyone who is a member/citizen of the tribe. If, for example, the tribe is confronted with the question of whether or not to engage in an exchange of tribal lands with surrounding governments, tribal leaders will often conduct a referendum vote of the tribal membership/citizens. Another example would be when they must make a decision regarding the distribution of tribal funds, such as funds awarded to the tribe under court orders that have been awarded as damages arising from the taking of tribal land. Tribal referendum elections are also customarily held in matters having to do with membership rules or regarding adoption. Some tribes conduct general council meetings in which the membership is convened for an open discussion of important issue leading to a secret ballot vote. General council meetings generally require that a quorum of 30 to 40 percent of the membership is counted and present.

	Tribal citizens have the right to serve as an elected leader, that is, someone who is responsible to their constituents as their elected representative. Holding such a position is also restricted under the laws of most tribes to tribal citizens/members. Normally the tribal council is elected on a biannual basis; if the term of office is four years, elections are often held every two years for half of the members whose term expires, on a staggered basis.

	The right to engage and participate in intergovernmental relations with other governments is also considered a right and duty of citizenship. Individual citizens are appointed or elected to serve on a commission or some other temporary body to perform such duties. This type of civic duty also includes relations with both other tribal nations and local state governments, the federal government, and its agencies. Indian tribal nations in the United States have also created a network of regional organizations of tribes, and each tribe appoints its own delegates to represent the tribe in official business meetings of the regional organization. The common practice is that tribal delegates must bring their credentials to the meeting to verify that they are empowered to speak at the meeting on behalf of their tribe and to vote and represent the position of their respective tribe on issues that have been discussed at the meeting.

	Tribal nations are recognized to have the right to impose taxes on economic activities that take place with the boundaries of the reservation, their piece of Indian Country. Taxes imposed by the tribal government are the source of governmental revenues needed to operate a government and tribal citizens are expected to share the burden with each other of paying such tribal taxes. Many tribes also use the funds that are generated by businesses, such as a tribal casino or a tribal farm of timber mill, to operate their government. The federal government was directed in the 1990 Tribal Self-Governance Act to enter into governmental compact agreements with tribes to allocate funds to tribes to carry out the type of local government services that heretofore had been carried out by the BIA. These funds should be seen in lieu of taxes that would otherwise be available were it not for the federal trust restrictions that apply to lands and natural resources located within the boundaries of the reservation. Property taxes cannot be imposed on such trust lands by tribal governments as well as by state and local governments.

	The rights to participate in the management of and operations of local governments that are created to provide government services to the population on the reservation are accorded to tribal citizens. Tribal members/citizens are given an employment preference in filling the different jobs that must be performed to carry out such services. This includes the management of natural resources located within the tribal nation’s boundaries as well as the operations of tribal government related to local education and schools, health, and general welfare.

	Tribal members have the rights to participate in adopting tribal laws through actions of the tribal legislature. Only tribal members/citizens may be elected to serve on the tribal legislature. Tribal government law-making powers include the power to enter into the negotiation of agreements with other governments as well as overseeing business enterprises that operate within the reservation. Tribal citizens must play a vital role here.

	Tribal governments also exercise police powers related to maintaining law and order to include operation of a police force and a judicial body, that is, a tribal court system. Tribal citizens not only fill jobs as police officers and tribal court personnel, but also serve on jury duty if the court is conducting a trial, on either civil or criminal matters.



Tribal citizens have the rights and responsibilities related to the exercise of tribal sovereignty rights as outlined earlier. In addition to the benefits of tribal citizenship that have been discussed, infra, the exercise of these tribal citizenship rights can be properly understood as taking place with the framework of a “paradigm of tribal citizenship.” When we examine the framework of tribal membership rights and responsibilities, we can see that the outline of tribal membership rights and benefits does not adequately cover the scope, the role, and nature of tribal citizenship whose rights and duties flow from the rights of tribal sovereignty.

Some problems have arisen in recent years for tribal nations in the United States because of the limits of thinking solely in the context of tribal membership rights and benefits.

Many tribes are currently experiencing a decline in the number of their members who are eligible to be enrolled because of their use of the BQS.


The Impacts of Indian Boarding Schools

Demographic studies in recent years have documented the high rates at which tribal citizens have intermarried with Indians who are not tribal members, as well as with non-Indians.7 Primarily, this demographic trend of intertribal marriages is due to the small size of the population of most tribes in the United States. Over 60 percent of tribes in the country are located in two states: Alaska and California. Of the 220 Native villages in Alaska, a great majority are located in remote, isolated regions of the state and their people have a long history of attending government boarding schools from an early age. They are a people whose traditional ways are to live a subsistence lifestyle. From time immemorial they have followed this lifestyle and there are few regions in Alaska where there is any type of economic activity other than subsistence hunting and fishing. The federal government has in the past maintained a network of boarding schools where young Alaskan Natives were able to meet their peers from different villages and find someone to marry from outside of their village community. The primary boarding school established by the federal government to serve the native children of high school ages from the Alaskan villages was called Mount Edgecombe. This school is located in the town of Sitka, Alaska, which is in the southeastern part of the state. Alaskan Native children were transported to Mount Edgecombe by boat and small government airplanes that were able to land on airstrips near the villages. As the federal government phased out the boarding school operating in Alaska, the state stepped in and established a regional network of middle schools and high schools. Many Alaskan Natives have migrated to one of the larger towns or cities in the state such as Anchorage, Fairbanks, or Juneau upon completing school at Mount Edgecombe. They moved seeking higher education and jobs that were simply not available in their small village communities. Many relocated to cities in neighboring states such Seattle in Washington State or Portland in Oregon for jobs and higher education.

In California, many of the small tribal communities also live in isolated, rural communities. The BIA, facing a situation that was similar to Alaska, established an Indian boarding school located in the town of Riverside in Southern California. The school is called Sherman Indian Institute and students were transported to Sherman from all over the state to attend this Indian boarding school. Indian tribes who are located in the Rocky Mountain States or the Great Plains region of the country live on reservations that are also located in isolated, rural areas where their young people face social problems that are similar to the Alaskan Natives and California tribes. The parents of today’s generation of American Indians who were from these isolated reservation communities also attended a network of federal Indian boarding schools in the lower 48 states, such as Haskell Indian Institute in Lawrence in Kansas, Flandreau Indian Boarding School in South Dakota, and Chemawa Indian Boarding School located near Salem, Oregon. This generation of American Indians often found a wife or husband among their boarding school classmates who were American Indian but from a different tribe.

Considering the demographic patterns of this multigenerational government program of boarding school education and its impacts upon the hundreds of Indian and Alaskan Native communities, one can appreciate the impacts that this has had on their ancestry and degree of blood mixtures. No doubt the students were happy to meet young people with whom they shared a sense of Indian identity. Often they made lifelong friendships among their classmates as well as found marriage partners. However, such marriages resulted in the parents having offspring who, in the context of the BQS, can be seen as diluting the degree of tribal blood as measured in their tribal records. Because the system measured the ancestry of their children in terms of their eligibility for tribal membership based on a minimum of one-fourth degree of their particular tribal blood, the result is that the children were often found ineligible to be enrolled as a tribal member.



The Impacts of the BIA “Indian Relocation Program”

In the early 1950s the United States embarked on a policy toward its tribal peoples that it called “Termination.” The Congress took the first step to create the termination policy when it passed House Concurrent Resolution (HCR) 108 in the spring of 1953. HCR 108 called for the termination of the federal government’s services to the tribes. One of the authors of the termination resolution was quoted as saying “It’s time for the federal government to get out of the Indian Business.”8 The passage of HCR 108 led to singling out 106 tribes for termination. These tribal termination laws were based on congressional findings that these tribes possessed sufficient resources to exist without any special assistance from the government.

One element of this termination policy was to depopulate the Indian reservations by enticing Indians to relocate from the reservation to nearby cities.9 The BIA was charged with creating special relocation centers at which job training services were offered and transportation and housing assistance services were provided to Indians who volunteered for relocation. From 1954 to 1970 the BIA operated this termination era program and over 300,000 Indian families were relocated to a network of regional centers in cities such as Seattle, San Francisco, Los Angeles, Phoenix, Denver, Minneapolis, and Chicago. The families involved often only stayed for one or two years before they moved back to the reservation but many succeeded in making a permanent home for themselves in the cities where they were relocated to. As the children in these families matured to adulthood, they often found marriage partners among the Indian families who took part in relocation in these cities as well as among the non-Indian population. Most likely, this often meant that they married someone from a different tribe.

As a result of the federal Indian boarding schools and the relocation program, the children resulting from these marriages confronted a challenging situation when they began to have children. They found that they had difficulties qualifying their children for enrollment in their respective tribes who operated under the BQS imposed by the BIA. The system called for evidence that the children were at least one-fourth degree tribal blood of the tribe that they wished to be enrolled into. The Indian children born between the years 1945 through 1965 are of baby boomer generation. They were sent to the network of Indian boarding schools that were operated by the BIA and took part as children in the relocation program. If their Baby Boomer parents had found their mates outside of their own tribal community, this could mean that their children were only one-half degree blood of their own tribe. If the children of this generation followed the same pattern as their parents, their children likely met the criteria called for in the BQS of the BIA. That is, they were one-fourth degree blood of their post–Baby Boomer parents’ tribe. The pattern we are describing naturally leads to the result that the children of today’s generation of American Indians who are now having children are likely to be one-eighth blood or less of their grandparents’ tribe. This means that they are simply not qualified to be enrolled in any tribe according to the BQS!

The only way they can be qualified to be enrolled in their parents’ tribe is that the tribe must amend the degree of Indian tribal blood that is called for in the tribal constitution. Such a constitutional amendment is very often found to be difficult as it will face strong opposition among the tribal members due to the fact that it will take a majority vote in a referendum ballot of all eligible tribal voters. Tribal communities, like most communities in America, are reluctant to make changes in the rules and laws that they are accustomed to, such as enrollment rules that are enshrined in the tribal constitution. The problems that today’s generation of American Indians who are of child-bearing age face in getting their children enrolled into their parents’ tribe have not been widely publicized. However, in addition to encountering a reluctance to change the rules governing tribal enrollment, tribal communities all across Indian Country also find that they must face the problem of an increasing population of children who are of mixed tribal blood lines. Their communities are confronted with the need to change enrollment rules or face extinction as a tribe in the near future.

The IRA was interpreted by the BIA in 1935 to require tribes to follow the BQS. Three generations of tribal people have now been following not only the BQS, but also the paradigm of tribal membership designed for tribes to be operated as private organizations rather than real governments. The membership rules of the BQS have now resulted in a cumulative impact that is being felt by tribal nations all across the United States. Clearly, it is now time to adopt the paradigm of tribal citizenship.

A starting point would be for the leadership of the tribes to recognize that with each passing generation, the population of tribal members who can qualify for membership is rapidly diminishing. The leaders need to act now to replace the membership paradigm with a citizenship paradigm that can be based on the following simple rules;


	Tribal citizenship must be based on that fact that a person is born into a community of tribal citizens (comparable to being a “natural born citizen” in the United States). The tribe will compose a political community, a tribal “polity” that has a common tribal ancestry. A person will be considered a citizen of this tribal community if he or she is a direct descendent of parents who are part of this tribal polity. It is recommended that this principle should be seen as the rule of ancestry and it must be delinked from the BQS. If parents are recognized by their tribe as citizens of their tribal community and they can show evidence that their children are direct descendants, then they are eligible to also be recognized (enrolled) as a tribal citizen. Tribes should continue to maintain a roll or list of tribal citizens but there should no longer be any requirement for parents to produce a CDIB from the BIA as a condition for being placed on the roll.

	Tribal citizenship should be considered a right that comes with certain responsibilities or duties. Looking at the outline of citizenship rights and responsibilities that were primarily drawn from the laws and practices of the U.S. government, it can be seen that the most fundamental right of citizens who live in a democratic society is the voter’s franchise, the right to vote. Citizens of the United States are taught at an early age that the right to vote is fundamental to a democratic society and protected by laws that our court systems will respect. American Indians also enjoy the rights of citizenship within the state where they reside and maintain a home. In this case, residency is the criterion that earns U.S. citizens the right to vote in federal and state elections. As tribal citizens, they enjoy a right to vote in federal, state, and local municipal elections and tribal elections. American Indians’ right to be a citizen of the United States is protected by an act of Congress. Following World War I when many Indian warriors distinguished themselves for their wartime services, the U.S. Congress passed the Indian Citizenship Act in 1924. The law came after a Supreme Court decision in Elk v. Wilkins,10 which decided that Indians were not citizens of the United States unless they publicly repudiated their allegiance to and status as citizens of their tribe. Of course, the citizenship that American Indians enjoy today as someone born into the community of tribal member citizens depends on the actions of their tribal nation to fairly protect their rights and not restrict their citizenship by nineteenth-century rules enshrined in the BQS.

	There are civic duties that go with tribal citizenship. As discussed earlier, tribal citizens enjoy an important range of civil rights that come with their tribal citizenship status. They also have duties and responsibilities that they must perform if their tribal government is to maintain the responsibilities that it owes to its citizens and to the federal, state, and neighboring local governments. They have a civic duty to participate in the political life of the tribal nation by exercising their rights to vote in tribal elections as well as federal, state, and local elections.



The duties that we are now focused on include a duty to pay local government taxes. For those tribal citizens who do not live on the reservation or in the state or region where the tribe is located, special care must be given to consider fair and appropriate ways that tribal citizens could be expected to participate in the political life of their tribal polity. For example, they may be expected to participate in voting in tribal elections on as absentee basis. Or they may be expected to travel to visit the reservation on important cultural occasions. Some tribes conduct traditional religious ceremonies on an annual basis, such as a sun dance ceremony that is conducted by tribes who live in the Great Plains and Rocky Mountain States in conjunction with the summer solstice each year. Other tribes follow a different tradition such as the Smoke House tradition among the Coastal Salish People who occupy their traditional homelands along the Pacific Northwest Coast.

For tribal citizens who have moved away from the reservation homelands to take a job or pursue higher education in a nearby state, careful thought should be given to what steps can be taken to maintain their social and cultural connections to their tribal homeland community. Traditional concepts of belonging to the tribal community must be sustained by absentee tribal citizens. As we have discussed earlier, three generations have passed since the end of World War II when many American Indians took part in the Great War only to return home to find that the U.S. government was embarking on a policy called Termination. This was a policy intended by its congressional authors as a way to get the government out of the Indian business.

THE IMPACTS OF INDIAN GAMING ON TRIBAL CITIZENS

Before concluding discussion of the need to reframe the paradigm of tribal membership and to do away with the BQS as a criterion of tribal membership/citizenship, it is important to consider the impacts on tribal citizenship rights of the phenomenon of tribal gaming. The U.S. Congress adopted the Indian Gaming Regulatory Act in 1988 in response to the 1987 decision of the U.S. Supreme Court in State of California v. Cabazon Band of Mission Indians.11 The Court’s decision upheld the rights of tribes to engage in high stakes recreational gaming and many members of Congress banded together to ask Congress to simply overrule the Court’s decision. Congress instead came up with a compromise that required states to enter into gaming compact agreements with tribes who decided that they wanted to engage in tribal gaming (see Indian Gaming Regulatory Act of 1988, 25 USCA 2701-2721). Many of the tribes had already experimented with high stakes bingo games and found that there was strong support among the general public for not only bingo but many games that resembled those in Las Vegas casinos.

Over the past 20 plus years since the Indian Gaming Regulatory Act was enacted by Congress, the number of tribes who have succeeded with tribal gaming has increased and those tribes located in regions with a high population, such as California, have been able to create multimillion-dollar gaming enterprises. As we discussed earlier, there are 107 tribes located in California and most of them are small in population and based on a very small Indian reservation. Other states where there are similar conditions in terms of tribes with a small population located on small land base that is close to large cities include Connecticut, New York, Florida, Minnesota, Washington State, and Arizona. Taken all together, these tribes have built up their customer base and report earnings in excess of $25 billion from tribal gaming.

Small tribes who have experienced high earnings from their casinos are also tribes who have experienced a high rate of intertribal marriages among their communities. To the extent that they have followed the tribal enrollment policies based on using the BQS advocated by the BIA, they have encountered high rates of internal conflict over enrollment policies and practices. Many of their communities have experienced the phenomena of long-lost relatives turning up at their tribal government offices to get themselves and members of their family enrolled and become eligible to receive large per capita payments from the tribe’s casino earning. The Indian Gaming Regulatory Act requires that the tribes have to first apply enough of their casino earnings to meet the need to effectively operate their tribal government. However, if you have only a small reservation with a small population of tribal members, your tribal government expenses will not be large. If your tribal casino earns over $100 million a year, your tribal members will expect to receive a large per capita as their share of the net tribal casino earnings.

UCLA Law School professor Carole Goldberg recently conducted a study on tribal membership and enrollment issues among California tribes with her students.12 Professor Goldberg in her article, “Members Only? Designing Citizenship Requirements for Indian Nations,” starts thus:

Three years ago, I initiated a Tribal Legal Development Clinic at UCLA, whose purposes have been to assist Indian nations in building their legal infrastructures. This Clinic provided free consulting and drafting services to Indian nations seeking to establish or modify tribal constitutions, codes, or justice systems. As the Clinic embarked on several constitution drafting and revision projects, controversies over membership—or citizenship as we preferred to call it—readily and regularly went from negotiable differences among tribal participants to heated stalemate or irresolvable conundrum. In some instances, to the dismay of tribal folks, students and faculty alike, these difficulties doomed the entire constitution drafting or revision enterprise.

Those of our readers who are particularly interested in this topic will find Professor Goldberg’s article well worth the effort to engage in an Internet-based search for the Kansas Law Review index of recent publications to find the full text of her article. She helps her readers focus on a series of very helpful ideas that have been developed by different tribal officials in California as well as across the country. As she observes, citizenship is closely linked to everyone’s ideas of their identity. She urges tribal officials to put their ideas taken from a history of struggles to define tribal membership qualifications based on blood quantum into a context of asserting tribal nation status. In the literature on the history of Indian struggles to protect and assert their rights as indigenous nation sovereigns, it is clear that tribal sovereignty rights must be linked to tribal citizenship rights. The American Indian people see that with each new generation it is becoming increasingly difficult to maintain a level or quantum of tribal blood needed to meet outdated standards that flow from the BQS. When they reflect upon the fact that this system was invented by the federal government in the allotment era at the end of the nineteenth century, it becomes increasingly clear that the time has come to change these rules. These are rules that were imposed upon the tribal citizens, not something that came from within their own culture and history. American Indian identity is not something that Indian people think of simply as their ethnic identity; it a bundle of legal rights that flow from one’s ancestry. But that ancestry must not be measured simply in a quantum of blood; it must properly be seen as an inheritance.

As this book on American Indian identity reaches the reading public and members of American Indian communities, we look forward to seeing a vigorous discussion of the ideas related to transforming membership in a tribe to a “paradigm of tribal citizenship.”
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1. The text of the General Allotment Act can be found at Section 81, et.seq. of Title 25 of the U.S. Code, “Indians.” The Indian Reorganization Act section authorizing Indian tribes to adopt a Tribal Constitution, including provisions on Membership, is Section 476 of Title 25.

2. See note 1; Francis Paul Prucha, The Great Father (Lincoln, NE, and London: University of Nebraska Press, 1984), Chapter 21, The Indian New Deal and the Indian Reorganization Act, page 311, et.seq.

3. See Janet McDonnell, The Dispossession of the American Indian (Bloomington: Indiana University Press, 1991). On linking the degree of Indian blood quantum to American Indian identity, also see George Pierre Castile, “The Commodification of Indian Identity,” American Anthropologist 98, no. 4 (December 1996).

4. See note 1.

5. Readers are encouraged to consult the BIA website, www.BIA.gov, to see contact info on each tribe in the United States as well as demographic information on tribal populations.

6. See Carole Goldberg, “Members Only? Designing Citizenship Requirements for Indian Nations,” University of Kansas Law Review 50 (2002): 437. Professor Goldberg is on the faculty of UCLA Law School and developed her article after conducting a clinic with her students. The clinic was designed to train them in assisting Indian nations to build legal infrastructures, including tribal constitutions, legal codes, and justice systems. In her article she speculates that “the BIA used the term ‘membership’ rather than ‘citizenship’ because they did not treat the IRA tribal constitutions as charters for governments. Rather, they viewed them as some variation on private associations or student councils designed to instruct Indian people in self-government rather than to facilitate genuine self-determination.”

7. J. Matthew Shumway and Richard H. Jackson, “Native American Population Patterns,” Geographical Review 85, no. 2 (April 1995).

8. See George Pierre Castile, To Show Heart: Native American Self-Determination and Federal Indian Policy, 1960–1975 (Tucson, AZ: University of Arizona Press, 1998); the IRA rolls are still being used today to identify the citizens of each tribal government established by each tribal nation. Tribal citizens who are enrolled in the tribe as members in accordance with the rules found in tribal constitutions that follow the model written after enactment of the IRA in 1934 are still referred to as enrolled members.

9. See Donald Fixico, Termination and Relocation, Federal Indian Policy 1945–1970 (Albuquerque, NM: University of NM Press, 1990).

10. The text of Elk v. Wilkins can be found in volume 112 of the U.S. Supreme Court decisions at pages 92, 102, decided in November 1884.

11. The text of this decision can be found at volume 480 of the decisions of the U.S. Supreme Court, page 202, decided in 1987.

12. Carole Goldberg’s work was published in 2002 in the University of Kansas Law Review and can be found at volume 50, pages 437 through 471.





CONCLUSTION

[image: Image]

The Journey toward Asserting an Authentic Identity in the Twenty-First Century for American Indian Citizens and Their Tribal Nations

Alan Parker

As a result of the series of newspaper articles published in different parts of the country that focus on the complaints of numerous individuals who have been disenrolled from their tribe or refused enrollment by tribal governing bodies, the team of writers who have been collaborating on producing this book on “American Indian Identity” have decided that the topic deserves our readers’ attention. Public attention and media coverage have been drawn to these problems primarily because the complaints that people are making have focused on the fundamental unfairness seen by these newspaper readers in how the rules for tribal membership are administered by tribal governments. In turn, these public charges about a fundamental lack of fairness shown by some tribes have led some of the judges who presided over these lawsuits to call for changes in federal law. The judges have looked closely at the law that provides tribal governments a right of sovereign immunity from lawsuits, which in turn confers a right for tribes to govern themselves free from the intervention of federal courts and the U.S. Congress.

Over the past 10 years, the headlines found in different newspapers covering tribal membership disputes tell the story:

Clan says Tribe dwelt it a bad hand—A family finds itself cut off from the Pechanga Group and its casino wealth despite long ties to the reservation.

—Los Angeles. Times, September 9, 2007

Tribe denies 50 members profits from casino; San Pasqual Band says some lack Indian blood.

—San Diego Union-Tribune, June 28, 2008

Nowhere to Turn.

—Fresno Bee, August 22, 2004

State Capitol Rally Protests Dis-enrollments.

—Indian Country Today, July 16, 2004

Indians decry banishment by their tribes; Protestors say power struggles, mainly over casinos, have stripped them of gaming profits.

—Chicago Tribune, January 14, 2006

Identity Crisis; Survival of Tribes at stake as strict rules weed out members.

—Newsday, December 21, 2003

Gambling on Tribal Ancestry.

—Christian Science Monitor, April 12, 2004

Tribal Flush, Pechanga People “Dis-enrolled” en Masse.

—LA Weekly, January 3, 2008

Loss of Tribal Membership a contentious issue.

—Bismarck Tribune, October 8, 2005

Debate heats up as tribes cut members.

—Missoulian, October 9, 2005

These accounts in the popular press of tribal membership conflicts suggest that a great many disputes over membership are tied to the tribes’ increased casino wealth. Since Congress passed the Indian Gaming Regulatory Act (IGRA) in 1988, Indian casinos have flourished on many different reservations where there is a dense population nearby, such as in California. Members of those tribes that operate successful casinos often receive thousands of dollars per month as their share of casino profits, a payment known as “Per Capita awards” in the IGRA. To the extent that these conflicts are simply about greed, it is surely implicated on both sides of the intratribal conflicts. Disputes over membership involve both claims by individuals seeking access to a portion of the gaming revenue pie and efforts to exclude members to ensure that the pie is not divided up quite as much thereby reducing each member’s share.

It is difficult to know whether there are simply more disputes over tribal enrollments as a consequence of gaming, or whether such disputes are just now more public because gaming has brought tribes to the forefront of the public’s attention. The increased awareness today of Indian tribes is itself a consequence of tribal gaming as tribal casinos bring many more non-Indian customers onto the reservations and in direct contact with the tribes. In either event, as enrollment disputes receive more public attention, there will be increasing calls for some changes in the law to address what many people in these press accounts have come to perceive as a fundamental unfairness in tribal membership decision making. To the extent the issue is all about “perception,” it is this perception of unfairness that is spurring cries, particularly among the legal community, for legal reforms as the complaining parties press their case in federal courts that are located in different federal court districts across the country. The resulting membership lawsuits typically involve passionate and heartfelt claims to tribal identity, with each side claiming the rights to define what that identity should be based upon.


THE FEDERAL INDIAN LAW DOCTRINE OF “TRIBAL SOVEREIGN IMMUNITY”

In one very notorious case that was filed in federal district court involving the Table Mountain Rancheria, a small Indian community located near the town of Fresno in central California, the presiding federal judge was confronted with a situation in which the tribal council refused to admit four individuals as new members to its tribe despite evidence that they were siblings, all children of the same parents. The evidence further showed that the sole surviving parent, who had only recently deceased, was a tribal member. Federal district court judge Karlton had presided over a case in the recent past when the Table Mountain Rancheria (tribe) petitioned the court for federal acknowledgment as a historic tribe and thus eligible to exercise its rights to operate a casino as authorized by the IGRA. In this federal acknowledgment case, judge Karlton had ruled in favor of the tribe’s petition and was, reportedly, flabbergasted that the tribe now came before him and defended its rights to deny membership rights to the children of a recently deceased tribal member. The lawyers for the Table Mountain Rancheria asserted that under the federal legal doctrine of sovereign immunity, a doctrine that, in a long list of federal court decisions, the judges had also concluded, this law does apply to Indian tribal nations. Just as it applies to the United States and to state governments within the United States, tribal governments were also judged to be “immune” from being sued without their consent and, in this case, lawyers for Table Mountain assured the judge that they were not consenting to this lawsuit.

According to newspaper coverage of the lawsuit, judge Karlton acknowledged that the doctrine of tribal sovereign immunity did apply to this case but he warned the tribe, through its legal representatives, that if tribes did not appear to be acting in good faith, a federal appeals court would eventually decide that sovereign immunity should not be available to tribes to protect them in the future. At the center of the court’s outrage was the belief that the membership dispute came down to a matter of greed.1 The judge concluded that the tribe and its leaders simply desired to control and limit the access of prospective members to its lucrative gaming revenues. As the list of newspaper accounts found at the beginning of this chapter attest, this is a familiar charge made in nearly every case involving casinos and tribal membership decisions. Judge Karlton may very well be correct that the federal law will be changed if more cases are filed with the same or similar charges of unfairness against tribal governments in their handling of membership disputes. However, the law on tribal sovereign immunity is well established and has recently been upheld by the U.S. Supreme Court, although not in the context of a case involving tribal membership disputes. The only way that the law could be changed now is if the U.S. Congress were to intervene into this matter and pass new legislation that imposed limits on the rights of tribes to make use of this legal doctrine. We will explore later in this chapter some of the options that tribes may have available to them in the face of such a threat by Congress.



SUBJECT MATTER JURISDICTION LIMITS FEDERAL COURT REVIEW OF TRIBAL MEMBERSHIP DISPUTES

In addition to the limits that arise from the doctrine of tribal sovereign immunity to a federal court’s authority to decide cases regarding tribal government decisions, federal courts are also faced with limits to their subject matter jurisdiction. The leading case that has set limits to the subject matter jurisdiction of federal courts in cases involving tribal membership disputes is Santa Clara Pueblo v. Martinez, decided by the U.S. Supreme Court in 1978. In this case, Julia Martinez, a member of the Santa Clara Pueblo located in northern New Mexico, filed a lawsuit against her own tribe because she was denied the rights to enroll her children into the tribe. Mrs. Martinez was married to a Navajo Indian and the couple had 12 children together. When she filed her enrollment application on behalf of her children she was informed by the Pueblo’s enrollment office that her children were not eligible to be enrolled as their father was not a member of the tribe. The age-old custom followed by the Pueblo was that the children of a female member of the tribe were not eligible to be enrolled if the father was not a tribal member. Mrs. Martinez had filed her lawsuit complaining that this practice was discrimination based on her sex as the children of a male member of the tribe were eligible even if the mother was not a tribal member. The issue was not one of blood quantum as the marriage partner of Mrs. Martinez was a full-blooded Navajo Indian.

Mrs. Martinez’s lawsuit alleged that this practice of discrimination based on the sex of the tribal member was a violation of the “Equal Protection” clause of the Indian Civil Rights Act enacted by Congress in 1968. This act was adopted to impose limits on the ability of Indian tribes to exercise their governmental authority in any manner that violates provisions of the act, provisions that parallel the Bill of Rights found in the U.S. Constitution. The Equal Protection Clause of the Indian Civil Rights Act may be found in Title 25 of the U.S. Code at Section 1302(8). The language of Subsection 8 provides that “No Indian Tribe in exercising powers of Self-government, shall … deny to any person within its jurisdiction the equal protection of its laws.”

In response to Mrs. Martinez’s complaint, the Supreme Court concluded that the Indian Civil Rights Act should not be interpreted in a manner that would deny to any Indian tribe its ability to make decisions on who is entitled to be a tribal member. In its decision the Court concluded that the overriding purpose of the act was to protect the rights of tribes to self-government and that where there was a conflict between the goals of protecting the rights of individual tribal members and the right of tribes to determine who may be a member of their tribe, the Court was obliged to protect and regard as paramount the rights of the tribe. Of course, this 1978 decision was very controversial but the Supreme Court has repeatedly reaffirmed its conclusions in this case and there is very little likelihood that the Court would reverse or modify this decision in the future. Advocates of the rights of tribal sovereignty hold this case up as a major victory, and while they do not claim that they are in favor of sex discrimination, they reason that the rights of tribes to be the final decision makers on questions of tribal membership must be protected, now and into the future.

In the past 20-plus years since the Santa Clara Pueblo v. Martinez case was decided and tribal gaming has flourished, there have been many cases in the courts filed by parties to tribal membership disputes. However, in no case has the federal court involved in the case attempted to change the law regarding the protection of the tribal sovereignty doctrine and the jurisdictional limits enshrined in the Santa Clara Pueblo v. Martinez court holding. It is notable that many plaintiff lawyers have attempted to go around these limits on bringing a lawsuit against tribes on membership actions by filing a lawsuit against the federal agencies involved through using the Federal Administrative Procedures Act. This act was enacted to authorize private citizens to file a lawsuit against a federal agency on the grounds that the agency was not doing its job and should be compelled to act by a court. Over the intervening years the Bureau of Indian Affairs (BIA) has been involved in tribal membership disputes as it is its responsibility, under the Indian Reorganization Act of 1934 (Title 25 U.S. Code, Section 416), to review and approve or disapprove proposed tribal ordinances or laws made by the tribal council. The Administrative Procedures Act could be interpreted to apply to BIA’s approval/disapproval of tribal council actions on tribal membership applications. The historical records show that the BIA has been deeply involved in advising tribes on such matters in the past, and before tribal gaming became a controversial and contentious development, it was the BIA’s role to advise on tribal membership ordinances. However, over the past 10 years, there has been a flood of lawsuits on membership disputes and the BIA has withdrawn as much as possible from its work on these matters.

The federal courts have seen the lawsuits against the federal agency involved, the BIA, as simply an attempt to get around the laws defining tribal sovereignty and the limits imposed by the Santa Clara Pueblo case on subject matter jurisdiction. The United States Court of Appeals for the Ninth Circuit recently spoke to the parties of a lawsuit, the Lewis v. Norton case, which was filed in 2004.2 Mr. Lewis was the lead individual seeking tribal membership while Ms. Gale Norton was the name of the individual who was serving as secretary of the Interior Department at the time the lawsuit was filed. For the panel of judges hearing the case, it seemed to be clear that they thought that it was time to revisit the wisdom of tribal sovereign immunity from such lawsuits in light of the new “economic premiums” that gaming revenues had placed on tribal membership. The judges recognized that the solution proposed by Mr. Lewis would undo the fundamental notion of tribal sovereignty that authorizes the tribes to independently determine their own membership. They saw that unlike other U.S. citizens, American Indians are also tribal citizens because the tribe has a right to sovereignty that is parallel to that of states. Nevertheless, concluding that plaintiffs in the Lewis case could not survive the “double jurisdictional whammy” of tribal sovereign immunity and the lack of federal court subject matter jurisdiction in order for the district court to intervene in tribal membership disputes, the panel of appeals court judges in the Lewis case affirmed the lower court’s dismissal of the plaintiff’s case for lack of subject matter jurisdiction. They concluded that the attempt to sue federal agencies instead of the tribe was not permissible as a way around these jurisdictional roadblocks. The Ninth Circuit panel of judges responded to the seeming unfairness of the plaintiff’s plight by concluding the opinion with this plea:

These doctrines of tribal sovereign immunity were developed decades ago, before the gaming boom created a new and economically valuable premium on tribal membership … We agree with the district court’s conclusion that this case is deeply troubling on the level of fundamental substantive justice. Nevertheless, we are not in a position to modify well-settled doctrines of tribal sovereign immunity. This is a matter that is in the hands of a higher authority [i.e., Congress].3


Proposed Solutions

Many scholars and commentators on the problems that are now surrounding tribal membership disputes have offered their ideas and proposed solutions to the problem.4 UCLA School of Law professor Carole Goldberg’s article, “Designing Citizenship Requirements for Indian Nations,” focuses on redefining tribal membership rights as tribal citizenship rights. Her recommendation on this key point is based on the historical records that show that “Membership” was a term invented by the BIA. According to her research, this practice started when the BIA undertook the task of drafting a “model tribal constitution” following congressional action in 1934 that led to passage of the Indian Reorganization Act.5 Professor Goldberg’s research showed that the BIA conceived of a tribal constitution primarily as a learning tool for tribal councils and based its model Indian Reorganization Act tribal constitution on the idea of a civic club, such as the Rotary or the Boy Scouts where the term “membership” was appropriate. It is only in the late twentieth century and early twenty-first century that tribal government leaders have asserted their role as governing bodies for tribal nations who possess inherent rights as an indigenous sovereign government whose ancestors entered into “treaty agreements” with the United States. The tribal leaders of today assert that the identity of an Indian tribe needs to be expressed in the context of self-governing indigenous nations, as “Tribal Nations.” The members of a tribal nation are the “citizens” of the tribe, not just its members. The history of the use of blood quantum as an identifier of tribal citizens is an invention of the BIA that was developed in the historical era that surrounded the implementation of the General Allotment law that was adopted by the U.S. Congress in 1887.6 Implementing the allotment law was linked to the degree of blood that, in turn, was used to measure, in the minds of government officials, how prepared Indians were to take over the management of their own allotted lands.

Professor Goldberg concludes that tribal leaders today are faced with social, political, and economic changes that have placed great stress on their traditional ways of living and maintaining community. Whereas in the distant past they were able to maintain a strong sense of community as a distinct people, as a tribe, today they are a people who have been historically traumatized by the external pressures brought on by a succession of federal policies of “enforced assimilation.” At the end of the nineteenth century, the U.S. government engaged in a policy of enforced assimilation based on the Congress’s goal of breaking apart their tribal land holdings. The 1887 General Allotment Act was conceived of by congressional sponsors as a way to force the tribal people in the United States to accept the idea of private property as a way of teaching them “how to be a civilized people” as compared to a tribal people who hold their land in common, that is, communal ownership as contrasted with individual private ownership.7 Initiated at approximately the same time as the Allotment Act, the government also created an Indian education policy that consisted in forcing the tribal people to send their children to a network of federal Indian boarding schools. In many cases, young children were forcibly taken far from their homes and communities and transported many miles away. There, they were held in a school that was a combination of a military barracks and a boarding school. They were held year around and only released after they had been “educated” to no longer speak their own language and practice their traditional ways. This was also the historical era when various religious organizations were licensed by the federal government to run Indian boarding schools as part of their mission to transform the children away from their “heathen ways” and adopt Christianity. The evidence of these practices is seen particularly in California where, historically, tribal people lived in small communities scattered up and down the West Coast. At the turn of the century, they were referred as “Indian Missions” and the tribal communities renamed as “Mission Indians” instead of their own tribal names. Under these kinds of assimilationist pressures, tribal communities were literally torn apart, “traumatized.” During this same historical era, immigrants were recruited by the American government to come to America and find a homestead for themselves under the authority of various homesteading laws. In many cases, these geographic areas made available for homesteading by the immigrants from Europe were, formerly, Indian lands. The American Indians were thus forced to assimilate simply by the influx of this new population over the course of several generations beginning with the onset of the twentieth century.

Professor Goldberg has been a teacher of federal Indian law for many years at UCLA and is very familiar with the history of federal assimilationist policies and their impacts on tribal people in the United States. In her “Members only?” article, she acknowledges that there are several standard types of membership or citizenship provisions that one can find today in tribal constitutions: (1) reference to the applicant’s place of birth (or parents’ domicile at time of birth); (2) lineal descendance from a tribal member listed on a base membership roll (may be matrilineal, patrilineal, or bilateral); (3) minimum percentage of tribal descendance (expressed as a blood quantum, often referring to a percentage descendance from a person who was living in North America before European contact, but sometimes expressed as a minimum percentage descendance from a person listed on a base roll); (4) minimum percentage Indian descendance (expressed as blood quantum, and usually a means of reducing the requirement for minimum of tribal descendance); (5) adoption or naturalization (sometimes limited to tribal descendants, Indians, or relatives of existing members); (6) no dual citizenship allowed; (7) future citizenship criteria by tribal statue or ordinance.

In her article, Professor Goldberg points out that not every Indian nation makes use of each type of membership provision that she has found, but these are the most common features of Indian nations’ “citizenship requirements.”8 She cautions Indian nation leaders not to view this array of options as the exclusive set of tools for addressing the wide range of membership concerns that they are faced with today. For example, they may want to define voting rights, office holding rights, rights to tribal benefits such as the use of lands on their reservation, or rights of members to obtain health care from clinics on the reservation differently than other rights to benefits such as per capita payments from tribal casino revenues. As Indian nations consider rules of fairness that call for including as future tribal members those who may qualify as a descendant of historical tribal members with the need to be exclusive toward those who may not have any meaningful ties to their community other than descendance. Professor Goldberg recommends that they consider providing options for potential tribal members to demonstrate a commitment to become part of the community by participating in social and cultural events and by offering to commit their personal talents and resources to aid the tribe to meet its needs in the future. Finally, she also cautions that for those Indian nations who are committed to maintaining requirements that require future members to meet a specific degree of descendancy as a condition of membership, they should seriously consider the impacts of intermarriage with nontribal members on the degree of blood that children and grandchildren will possess in the near future.

Mercer School of Law professor Suzianne Painter-Thorne published an article in 2010 entitled “If You Build It, They Will Come: Preserving Tribal Sovereignty in the Face of Indian Casinos and the New Premium of Tribal Membership.” She describes the problems confronting tribes who have succeeded in building a successful casino that generates significant revenues. She proposed that tribes establish their own “Inter-tribal Court of Appeals” as a way to head off intervention by federal courts or by the Congress. By establishing their own court of appeals, tribes will be exercising their own tribal sovereignty since they will retain the power to supervise how their courts administer their tribal laws. They will also oversee the appointment of judges to serve on the court while at the same time maintaining the court as an independent arm of their own tribal governments. Of course, such an intertribal court must be truly independent of the political arm of the tribe so that this court can be seen by outsiders (such as federal judges) to be objectively deciding cases that come before it without undue influence by political officeholders. Judges who are appointed to serve on the intertribal court of appeals should only be removed for cause, not because their decisions are contrary to the wishes of the tribal councils of the tribes that have created the court. There are currently several examples of intertribal courts who serve independently of the chartering tribes: the Northwest Inter-tribal Court System, which is based in Seattle, Washington; the Southwest Inter-tribal Court of Appeals in Phoenix, Arizona; and the Southern California Inter-tribal Court, which was established by the Southern California Tribal Chairman’s Association and based in Pala, California. The readers are encouraged to consider using the Internet to research the status of these intertribal court systems if they are interested in knowing more about their status and operation.

Given the increased stakes that tribal success with casinos has meant for many tribes and the impact that public scrutiny has had on the decisions of federal judges and members of Congress, it may be tempting for Congress to adopt federal legislation that abandons the commitment to protecting tribal rights of self-governance adopted in the Santa Clara Pueblo v. Martinez Supreme Court decision. The underlying premise of the Santa Clara decision, that the ability of a tribe to define its own membership lies at the heart of its existence as an independent political community, remains as important today as it did more than 30 years ago. Indeed, tribal sovereignty may be more relevant today as tribes are grappling with the impact of gaming on their economies and citizenry. By providing for independent oversight of their membership decisions, tribes could silence their critics by dealing fairly with their members and those who claim membership.

SUMMARY

We sincerely hope that the reader has found our book informative and interesting to read. The authors, as American Indians who embrace their common identity as engaged citizens within their own tribal nations, also share a desire that the reader appreciates the extent that we have gone to write a book that will be seen as an objective and impartial treatment of the subject “American Indian Identity in the Twenty-First Century.”



NOTES

1. As reported by Jerry Bier in his article “Nowhere to Turn” in the Fresno Bee newspaper, August 22, 2004, A1.

2. United States Court of Appeals for the Ninth Circuit in Volume 424 F.3rd page 959.

3. See Lewis v. Norton, 424 F.3d at page 963.

4. See generally Carole Goldberg, “Members Only? Designing Citizenship Requirements for Indian Nations,” University of Kansas Law Review 50, no. 437 (2002); see also Suzianne D. Painter-Thorne, “If You Build It, They Will Come: Preserving Tribal Sovereignty in the Face of Indian Casinos and the New (Economic) Premium on Tribal Membership,” Lewis & Clark Law Review 47, no. 1 (2010).

5. See Title 25 of the U.S. Code, Section 476: “Any Indian tribe, or tribes, residing on the same reservation, shall have the right to organize for its common welfare, and may adopt an appropriate constitution and bylaws, which shall become effective when ratified by a majority vote of the adult members of the tribe, or of the adult Indians residing on such reservation.”

6. The allotment process is more fully explained in Chapter 9, “Replace the Paradigm of Tribal Membership with the Paradigm of Tribal Membership.”

7. See Chapter 9 for a discussion of how the allotment process worked in practice.

8. See Carole Goldberg, “Members Only? Designing Citizenship Requirements for Indian Nations,” University of Kansas Law Review 50 (2001–2002): 467.
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