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SPEECH MATTERS


INTRODUCTION

We cannot develop or flourish in isolation. Our mutual interdependence is not merely material but also, importantly, mental. The exchange of thoughts, beliefs, emotions, perceptions, and ideas with others is essential to each person’s ability to function well as a thinker and as a moral agent. Sincere communication with others is, likewise, crucial to our ability to live together and to pursue our joint moral aims. Because we cannot peer into one another’s minds, we depend upon others to convey their mental contents with precision and rich content through sincere communication. Sincere communication permits us, then, to share knowledge and hypotheses and to share needs, emotions, intentions, convictions, ambitions, desires, fantasies, disappointments, and judgments. Thereby, we are enabled to form and execute complex cooperative plans, to understand one another, to appreciate and negotiate around our differences, and to gauge, somewhat, the extent of our mutual ineffability. These achievements are important components of fulfilling the full range of our moral duties and ends, which involve mutual recognition, helping and respecting others, and responding to others as individuals—activities that often involve assessments of what others think, believe, and will.

Protecting this channel of mutual access must, therefore, be a substantial moral priority. My contention is that keener attention to the moral significance of communication would illuminate both the justificatory foundations of the prohibition against lying and the moral and legal prohibition against curtailing freedom of speech. Both prohibitions serve as moral protections of the reliability of communication and thereby preserve the conditions for moral agency, moral connection, and moral progress.

By probing the connections between discursive communication and moral agency, I hope to unify a variety of issues about communicative ethics and to motivate the outlines of a principled, nonconsequentialist approach to these issues—in particular to issues about lying, promissory fidelity, and freedom of speech. The approach I develop here complicates the case for making consequence-based exceptions to communicative duties in exigent circumstances created by bad agents. I argue that a non-consequentialist case for sincerity and promissory fidelity has strong application outside of ideal theory, even in circumstances where immoral agents refuse to behave reciprocally and where insincerity and promissory infidelity are entertained because they would serve substantial moral purposes.

My aim is to provide a richer set of resources for deontological approaches to communicative duties and freedoms, by elaborating on the values communicative duties are structured to serve and by illustrating the connections between our communicative capacities and the cooperative project of developing and exercising our moral agency. Fleshing out these resources should clarify why making exceptions to communicative duties in exigent circumstances is not a simple ethical matter, and why yielding to consequences is in tension with the values these duties protect.

In short form, my claims revolve around the following ideas: Moral agency is a cooperative matter that depends on reliable channels of communication (among, of course, other things) for its development and realization. Every person matters, even those who go astray. In particular, every person’s moral agency matters, even when they behave criminally. To preserve meaningful opportunities for the proper realization of our moral agency, we must protect the freedom to communicate. We must also protect the reliability and trustworthiness of communication as a window into one another’s minds. The duties of sincerity and promissory fidelity play a large role in that scheme of protection. To abridge freedom of speech or to carve exceptions to these duties is, to a significant extent, to isolate thinkers from one another. This isolation is in tension with the cooperative and collaborative project of fostering everyone’s moral agency. The arguments for restricting the scope of communicative duties and rights often seem insufficiently sensitive to the general role of communication in enabling moral agency, securing our moral ends, and facilitating moral connection and moral rehabilitation, even with, and perhaps especially with, wrongdoers. Being able to forge moral progress together without resorting to violence depends upon enabling and protecting somewhat fragile lines of communicative trust.

My more detailed plan to elaborate on these ideas is as follows. First, I will address some issues about our individual duties of sincerity and promissory fidelity. I will defend a qualified absolutism about lying that distinguishes the wrong of the lie from the wrong involved in deception (when it is wrong). My account emphasizes the role the stricture on lying plays in maintaining reliable channels of communication between moral agents. Then, I will investigate whether, how, and why it should matter that one’s interlocutor is a moral criminal, the infamous Murderer at the Door.

The second chapter turns to the question of whether promises made under duress have moral force. Extending themes from the first chapter about the importance of maintaining reliable channels of communication and trust, I consider whether and why it should matter that one’s promisee is a moral criminal, the proverbial highway robber. I will defend the surprising conclusion that some promises made under duress may indeed have moral force. Both chapters connect sincerity and promissory fidelity by individuals in nonideal circumstances with the social conditions that enable moral progress.

From there, I turn my attention to law and social institutions. In the second part of the book, I address the foundational connection between the grounds for the moral prohibition on lying and the moral and political protection of freedom of speech. Connecting the foundations of the duty of sincerity with the foundations of freedom of speech yields implications for free speech doctrine and for our legal treatment of lies. Making this connection also has critical implications for exceptionalist arguments advanced on behalf of institutions like the police, public employers, and universities, for institutional exemptions from the prohibition on lies and from free speech requirements.

Specifically, in the third chapter, I contend that the connection between discursive communication and moral agency also provides the foundations for what I call a “thinker-based theory” of freedom of speech. This theory defends freedom of speech for both political and personal speech by locating the foundation of freedom of speech in the needs of the individual thinker. I then turn to explore how a unified approach to sincerity and freedom of speech bears on the philosophical issues associated with the legal regulation of lies. This discussion spans two chapters. Chapter Four argues that, despite the common wisdom, legal regulation of lying poses no intrinsic threat to freedom of speech, although various regulations may, in context, pose a contingent threat by enabling governmental abuse. Chapter Five argues that although legal regulation of some autobiographical lies may not offend freedom, it may offend equality. I argue that our moral equality rests on a conception of each of us as imperfect moral agents that counsels for legal accommodation of the moral failure that (merely) autobiographical lies represent.

In the final chapter, I turn to the ethics of misrepresentations that are offered within institutional roles for institutional purposes. It is sometimes suggested that institutional values and roles provide special authorization both for controlled forms of misrepresentation to advance significant social purposes and for constraints on freedom of speech. I argue to the contrary, focusing on misrepresentations by academic researchers in the pursuit of truth and hierarchical justifications for speech restrictions. Because the university operates as a substantial epistemic resource, the success of which depends both on its credibility and intellectual independence, universities and their members have special obligations not to engage in misrepresentation and, at the same time, to protect a wide scope of academic freedom.

Two final notes about style: This volume began its life as three lectures, which appear, in somewhat revised form, as Chapters One, Two, and Six. Although the lectures addressed interconnected themes, each was meant to stand alone. To fill in the arguments about freedom of speech that appear in Chapter Six and to address the legal theoretical questions that grow out of Chapter One, I added the chapters about freedom of speech and the legal treatment of lies. Although the chapters build on one another and there are some cross-references between them, I have tried to retain their rough independence from one another so that readers may dip into subsequent chapters without having read the preceding ones.

Second, I write to an audience interested in theoretical and practical issues concerning morality, politics, and law. At times in the text, I advert to legal doctrines or to philosophical or legal literature that may be more familiar to specialists in those fields. Given my own background and expertise, my discussion of legal doctrine concentrates on U.S. law and often on the framework of free speech protection embodied in the First Amendment, our constitutional provision dedicated to the strong protection of free speech. I have attempted to make these references accessible to those outside the discipline in question but, in any case, I try quickly to return to more general and approachable themes.


CHAPTER ONE

Lies and the Murderer Next Door

In human social life, the principal object is to communicate our attitudes, and hence it is of the first importance that everyone be truthful in respect of his thoughts, since without that, social intercourse ceases to be of any value. Only when a person voices his opinions can another tell what he thinks, and if he declares that he wishes to express his thoughts, he must also do it, for otherwise there can be no sociality among men. Fellowship among men is only the second condition of sociality; but the liar destroys this fellowship, and hence we despise a liar, since the lie makes it impossible for people to derive any benefit from what he has to say.

—Immanuel Kant, from his Lectures on Ethics1

Benjamin Constant famously complained about a “German philosopher” who implausibly maintained that “it would be a crime to lie to a murderer who asked us whether a friend of ours whom he is pursuing has taken refuge in our house.”2 In response to this allegation, Immanuel Kant notoriously rejected Constant’s contention that one has a duty to tell the truth only to a person who has a right to one’s sincerity, declaring:

Truthfulness in statements that one cannot avoid is a human being’s duty to everyone, however great the disadvantage to him or to another that may result from it; and although I indeed do no wrong to him who unjustly compels me to make the statement if I falsify it, I nevertheless do wrong in the most essential part of duty in general by such falsification which can therefore be called a lie …; that is, I bring it about, as far as I can, that statements (declarations) in general are not believed, and so too that all rights which are based on contracts come to nothing and lose their force; and this is a wrong inflicted upon humanity generally.3

Kant’s notorious refusal to dissociate himself from the Murderer-at-the-Door example often serves as the fulcrum around which critical parodies of him, and of deontology more generally, pivot. Although a spate of recent work suggests both that Kant’s nuanced position has been misunderstood and that a plausible position on lying may be constructed from Kantian materials, much of it has focused on showing that the Kantian position need not be as extreme as critics and the Murderer-at-the-Door passage suggest.4 Less of it, I think, has made sense of why lying as such exercised Kant so strongly and why, despite the strong temptation to dismiss his position about the Murderer at the Door, that passage exerts a magnetic attraction on critics and friends alike.

Here, I aim to address that gap and to sketch a theory that provides some plausible ground for a qualified form of Kant’s absolutism about lying, building upon the themes Kant adduces in the opening passage of the selection from the Lectures on Ethics. Although I draw inspiration from some of Kant’s texts and from some Kantian interpreters, my main interest is in what we may glean from Kantian or neo-Kantian themes. I do not claim that my worries are, in the end, the same as Kant’s, and I do not aspire to an accurate exegesis of Kant’s text.

Investigating the resources of the Kantian position has contemporary relevance because a tension in our moral attitudes toward lying remains unresolved. On the one hand, with respect to everyday cases, few people subscribe to consequentialist accounts of the wrong of lying. Whether one should lie for personal gain does not seem to turn upon the question of whether the benefits to oneself outweigh the costs to others. Even when large benefits to oneself would eclipse the costs to others, most people are persuaded that more principled, nonconsequentialist arguments explain why the lie is impermissible. To lie for personal convenience seems to violate fundamental norms of equality and interpersonal respect by wrongfully treating oneself as more important than one’s interlocutor, whether because one thereby makes an exception for oneself to crucial rules of communication, because one thereby attempts to gain an unfair epistemic advantage over another, or because one attempts to manipulate another’s trust for one’s own private ends. The deontological view that the duty of sincerity regulates one’s behavior for reasons independent of the overall value of the consequences of its fulfillment or violation seems plausible. Considerations of this sort suggest that deontological accounts of sincerity are planted on solid ground, at least when the temptation to violate a prohibition arises from self-oriented motives.

Deontological positions often seem to lose their firm footing, however, when the temptation to violate a prohibition arises from moral motives, especially when the immediate beneficiary of the prohibition would be a moral criminal. When the murderer comes to one’s door asking for the whereabouts of his intended victim, it does not ring true to insist that lying would involve carving out an exception for oneself or manipulating trust for one’s private ends. One’s ends here could not be more publicly oriented: to save the innocent and to frustrate a terrible criminal endeavor. Even those who regard dishonesty as a serious moral offense often begin to hedge when the subject of exigent circumstances arises. If an innocent life is at stake, surely the strictures against misrepresentation substantially relax. Many find it hard to resist the idea that in exigent circumstances, when one’s aims are public-spirited, and particularly when the circumstances are created by a wrongdoer, the consequences should determine what one communicates—most famously, that one should lie to the Murderer at the Door about the location of his intended victim to save that victim’s life.

I feel the pull of these ideas about exigent circumstances, but, upon reflection, I think they are overly simple. In particular, they seem insufficiently sensitive to the role of communication in enabling moral agency, securing our moral ends, and facilitating moral connection and moral rehabilitation, even with, and perhaps especially with, wrongdoers. The conditions of forging moral progress together seem to depend upon securing and protecting the lines of communicative trust. In what follows, I try to offer a deontological account of the wrong of lying that distinguishes the wrong of the lie from the wrong of deception (when it is wrong) and that resists complete (theoretical) capitulation to the Murderer at the Door.

I do not contend that one may never intentionally misrepresent anything at all to the Murderer at the Door. In fact, although many recent accounts try to reconcile Kantian principles with the permissibility of misrepresenting to the Murderer at the Door, I believe they do not venture far enough. They endorse untruthful representations to the murderer at one’s own door, but they have a difficult time justifying what seems an equally clear case: the neighbor’s intentionally false representation about the intended victim’s whereabouts to the murderer next door.

In other respects, however, recent efforts to recast the Kantian position go too far and, in essence, endorse an overly broad range of misrepresentations to wrongdoers. We need not represent truthfully when our representations would constitute cooperation with a criminal aim, but at the same time, the fact that the murderer has a nefarious aim does not suffice to authorize any manner of misrepresentation. Some intentional misrepresentations told even to the Murderer at the Door are wrong. I suspect the over-breadth of some recent reconciliations emanates from some larger presuppositions that I reject about our relations to wrongdoers and how and when we may reasonably expect moral transformation and reconciliation to occur.

To elaborate these ideas, I will begin with some preliminary thoughts about what typifies the lie and what I take the distinctive wrong of lying to be, as opposed to the wrong of deception (when deception is wrong). Although lies are often used to achieve deception and often a part of the wrong of such lies is their deceptive use, I contend that lying is distinct from deception. Further, the wrong of lying differs from the wrong of deception. I will then proceed to the problem of the Murderer at the Door and connect it to other issues about our moral relations with wrongdoers and the process of their moral evolution. My overarching aim is not to defend an absolutism blind to the circumstances of communication, but to try to reframe how the consequences of communicative actions matter by advancing a more contextual and content-based approach to the question of when one may misrepresent.

Lying and Its Wrongfulness

Why Truthful Communication Matters

I will start with what I take to be the central, but relatively neglected, good that Kant stresses as promoted by truthful communication.5 Its fuller appreciation helps to explain his profound animosity toward untruthfulness.

As Kant emphasizes in his Lectures on Ethics, we lack direct access to the content of one another’s minds. We must rely upon communication for mutual understanding and cooperation, which are compulsory ends for human rational agents living together.6 As human beings, we have foundational interests in knowing the contents of one another’s minds.

Given our mutual epistemic limitations and the complexity of the environment in which we find ourselves, we depend upon one another’s beliefs, knowledge, and reactions to our beliefs to construct a reliable picture of our world, so that we can navigate through it and understand who we are and where we are situated. This mutual epistemic dependence encompasses not only our ability to apprehend the material and social world, to learn history, and to apprehend the wide realm of a priori truths.7 It also includes our ability fully to understand our moral and political duties. As imperfect rational agents in a complex and evolving social world, we need one another’s help to understand what morality requires. Moreover, as is explicit in democracies, because our political duties demand responsiveness to what other agents believe is right, we need to have a clear and reliable understanding of their will in order to be appropriately responsive to it.

In addition to relying upon one another’s understanding of the moral environment to form a coherent, accurate picture of our general moral and political duties, we have other moral reasons to seek knowledge of the contents of one another’s minds. Many moral duties require responsiveness to other people as particular individuals, which demands a good sense of others’ thoughts, beliefs, feelings, and perceived needs. To respect their autonomy, we need to know what their capacities are, what information they have access to, and, most important, what they will. Further, our ability to assess when others have behaved well or badly, whether they have acted in or out of character, whether they have and exercise virtues and vices of character, and whether they have acted freely or under coercion will often depend on our knowing what beliefs, reasons, emotions, and other motives propel their behavior. Because our full moral assessments of their behavior depend upon some understanding of others’ mental contents, so will our apt moral reactions to their behavior. Relatedly, we care for one another and both need and care to be known and cared for by others. Relationships of recognition and close relationships—both necessary for full self-development and flourishing—depend upon access to the contents of one another’s minds. For me to be an object of particularized respect and appreciation requires others to know me for who I am, although it is important that I have some control over who has access, to what, and when. The fulfillment of these foundational moral interests requires a mechanism for accurate, discretionary self-revelation.

Speech, which I will use as shorthand for “linguistic communication,” plays a special role in allowing us access to this necessary information, helping us overcome the opacity of one another’s minds. Although we can often observe behavior, including facial expressions, and make inferences about what that behavior reveals about others’ mental contents, that behavior provides only a rough guide to the variegated and nuanced territory of the mental. It is difficult to read behavior accurately and to grasp the subtleties of mental content through just our external actions.

Communication by one mind to another, particularly through speech, provides the only precise mechanism by which one’s mental contents may be conveyed to another mind, with all their subtlety and detail. Intentional communication is also the only authoritative source of one’s own mental contents. Only I have direct access to the contents of my mind. My representations about what I think, believe, feel, experience, have decided, and so forth, have an authoritative status that other sources of information about me lack.

Of course, individuals may not fully know themselves and, further, may be self-deceived. Hence, they may not be fully equipped to share (should they decide to do so) all of the contents of their minds with others and to enable others to know themselves directly through testimony.

The phenomenon of self-deception does not diminish my point. Even when people are self-deceived, what they consciously take to be their beliefs, emotions, and other mental contents is a vital aspect of who they are and composes part of their mental contents.8 Sharing these contents, confronting the reactions of others, and learning of any observations of one’s behavior to the contrary are often crucial both to others’ understanding of oneself and to resolving and eliminating one’s own self-ignorance and self-deception. That process is an important part of being taken seriously as a rational agent, albeit one who is flawed and partially self-deceived. It enables one to confront one’s imperfections as a rational agent in a rational, self-conscious way.

Together, our need to convey our mental contents and to have access to others’ mental contents, combined with the unique role speech plays in addressing that role, underpin the view that we have duties to promote truthful understanding about our beliefs and other mental contents, and that there is a default moral presumption of truthfulness in communication.9 I take this presumption to encompass a requirement of sincerity, namely that one believe what one says when one solemnly affirms it,10 as well as a requirement to exert some effort to be accurate about what one says.11 Because, as will emerge, my concern in what follows is the sincerity element of this presumption, I will use “presumption of truthfulness” and “presumption of sincerity,” interchangeably.12 I suggest these needs also help to explain why lying might be a special way those duties are subverted and why lying might constitute a form of harm to self and to humanity, as well as an insult and, potentially, a harm to the recipient in particular. Let me now sketch those moves.

What Is Lying?

I will use the following working characterization of the lie, which is meant to capture the core cases of lying that matter from a moral perspective. My characterization of lying is unique in some respects that, I think, help to highlight why it is a distinctive wrong. But, my account of the distinctive wrong that lying represents ultimately does not depend on any of these respects and is compatible with other characterizations.

I propose that, as a working characterization, we understand a lie to be:

An intentional assertion by A to B of a proposition P such that13

1.  A does not believe P,14 and

2.  A is aware that A does not believe P,15 and

3.  A intentionally presents P in a manner or context that objectively manifests A’s intention that B is to take and treat P as an accurate representation of A’s belief.

This characterization reflects three crucial desiderata. First, the proposition (P) that a lie transmits may be false, but need not be false.16 Rather, as Harry Frankfurt has rightly emphasized, what the lie necessarily transmits is a false representation of the (conscious) contents of the speaker’s mind.17 But since the speaker may herself have false beliefs, in falsifying the (conscious) content of her mind, she may inadvertently transmit the truth about what she states.

Also, I eschew an alternative formulation that requires the liar to “disbelieve” the content of what she asserts,18 because that alternative formulation excludes idle fabulists. If, in reaction to your question “What happened in the world today?” I spontaneously invent that the volcano in Iceland erupted again, I have lied even if I have no opinion one way or the other whether in fact it did. Agnostics about the truth of their assertions who nonetheless assert them without qualification tell lies, on my view. I will use the term “falsification” to refer to the liar’s utterance, connoting that the liar says something she does not believe to be true. Her utterance thereby falsifies the contents of her mind, even if it does not necessarily falsify the facts about the world represented in P.

Second, although lies and wrongful deception are related ways of subverting duties to promote truthful understanding, they are not coextensive. Nor are lies a strict subset of the category of deception. A lie does not depend upon its recipient being deceived or upon its issuer intending to deceive the recipient.19 It is very odd to think that whether a speaker lies hinges upon the persuasiveness of the speaker or the credulity of the listener (especially when this feature of the listener is unknown to the speaker). To illustrate this point further, as well as a related point about intent, consider these two examples: A witness on the stand may perjure himself even if he knows that everyone in the court knows that what he is saying is false and knows that he couldn’t believe it.20 Or, an undergraduate may come to you five consecutive weeks in a term, each time asking for still another paper extension, because she has to attend (yet another) grandmother’s funeral. Even accounting for the complexities of the modern extended family, this scenario defies credulity, as any undergraduate would know. Yet she may still offer this story as a reason, knowing full well you will not believe it, but still offering it to be taken as true. In these cases, I submit, there is a lie performed without the intent or likelihood of deception. The perjurer and the undergraduate do not think they will be believed. They are not even credibly described as making a desperate attempt at the hopeless. The aim of both parties seems better described as evading the truth rather than attempting to implant the false. Neither wants to face, or to face in front of others, what happened or how they failed. Nonetheless, because they are under pressure to communicate and to give an account, they offer an assertion they do not believe, although they have no reason to believe that you will believe it.21

The undergraduate and the perjurer represent somewhat commonplace, if episodic, examples of lies told without the achievement, intent, or expectation of deception. The pathological liar represents a familiar, if not commonplace, figure for whom the practice of lying may regularly become decoupled from the pattern or aim of deception. For the pathological liar, “material reward or social advantage does not appear to be the primary motivating force, but the lying is an end in itself; an inner dynamic rather than an external reason drives the lies, but when an external reason is suspected, the lies are far in excess of the suspected external reason.”22 The pathological liar may repeatedly utter falsifications, even when it is known by the liar and his audience that they are untrue, and even when their utterance poses a threat to the liar’s social and professional status.23

The third clause of the characterization clarifies that not all assertions the speaker does not believe are lies.24 The disbelieved statements imbedded in jokes, fictional stories, and the magician’s patter are not properly understood as lies. Neither are speculations or devil’s advocacy that are not really believed by the speaker but offered to further an exploratory conversation. A lie is not merely a statement the speaker does not believe, but is rather a falsification presented in a context that objectively conveys that the statement is to be taken as a true representation of the speaker’s beliefs (usually transportable to other contexts) and not merely to be used within its discrete context of presentation as though it were true. 25

SUSPENDED CONTEXTS

I want to expand on this third feature at greater length. Let’s refer to contexts like those of joking, fiction, plays, and devil’s advocacy as communicative contexts in which the truthfulness presumption is suspended.

To refine this terminology further, I will use the term epistemic suspended context to cover contexts in which ascertainable facts about the situation itself, or the actions or utterances of one or more participants, deprive the listener of the epistemic warrant to presume, in a predictive sense, that the speaker will tell the truth. For example, a declaration by the speaker that she will sprinkle fictions and fantasies into her utterances over the next hour would, in this sense, create an epistemic suspended context with respect to her immediate subsequent utterances. That a context is epistemically suspended does not entail that the speaker definitely will speak insincerely, but rather merely that a predictive expectation of sincerity is not warranted.

I will use the term justified suspended context to refer to contexts in which the speaker’s (potential) insincerity is reasonable and justifiable. Here, the normative presumption of truthfulness is suspended because these contexts serve other valuable purposes whose achievement depends upon the presumption’s suspension and the fact and justification of the suspension are publicly accessible.

Because one variety of suspended context is an epistemic notion and the other variety is a normative one, the two varieties may not always overlap. Usually, a justified suspended context will also be an epistemic suspended context, but not necessarily. Suppose that the practice hour of a community theater’s improvisational group constitutes a justifiable suspended context: within their improvisations, it is entirely justified that members may pretend and utter insincerely within assumed characters or even, apparently, without assuming a special character role but seemingly, in their own voice. Sufficient experience with one of the group’s members, though, has revealed that this member has a reflexive and inflexible attachment to literal truth-telling. She is invariably and rigidly the “straight person.” She would like to learn how to pretend and improvise, but years of effort have proven fruitless. She may operate within a justified suspended context, but her informed interlocutors retain their epistemic warrant to presume that her utterances are sincere. Such cases are, while philosophically conceivable, rather esoteric. So, I plan to put them aside and, for the most part, assume that, generally, justified suspended contexts operate as epistemic suspended contexts as well. My focus will be on justified suspended contexts and the conditions that activate them.

Notably, not all epistemic suspended contexts are justifiable suspended contexts. That division arises in less esoteric ways. For example, interactions with a person who regularly lies for convenience may generate an epistemic suspended context by virtue of the liar’s habitual practice. Yet the liar’s habits do not render his insincerity justifiable—only predictable. Since the truthfulness presumption represents a default moral requirement, then as with other morally grounded expectations, a mere intention or declaration of an intention not to respect the truthfulness presumption is not itself a justified reason for the failure to conform to it.

Only where there is a normatively justified reason for the suspension of the presumption of truthfulness is there a “justified suspended context.” The improvisational group may represent such a context, because that communicative opportunity allows members a well-defined arena in which to express their creativity and imagination and to play. Or, to take another example, to teach a language effectively, within the confines of a language class, and to provide critical feedback about a student’s accent and fluidity, a language teacher may ask him to deliver a first-person narrative using a range of vocabulary that may have no veridical basis in his life story.

Both the examples of the pathological liar and the foreign language class bring out that, with respect to both varieties, the suspended context may not be reciprocal, epistemically or normatively. That is, although suspended contexts often extend to all the members of a communicative context (as with the improvisational group), in some communicative situations, the context may be suspended only for some, but not all of its participants. Returning to the language class case, although the students are expected and justified in giving insincere monologues in the language under study, the language teacher would not be justified in speaking insincerely when giving feedback, and the students would not expect this either.

My claim that a suspended context may not be reciprocal may at first seem more controversial in the pathological liar case than in the case of the language class. How one thinks of the pathological liar case may depend, a little, upon whether one affirms the strong reciprocity thesis, to wit that, generally, the normative expectation of sincerity is contingent upon either a reciprocal commitment to, or reciprocal practice of, sincerity by one’s interlocutor. Presumably, the members of the language class have this commitment, but the pathological liar does not. Although the pathological liar lacks a commitment to speaking sincerely when sincerity is called for, I do not think it is obvious that therefore her interlocutors are exempt from either epistemic or normative expectations that they will speak sincerely to her. For example, I am not at all confident that we would regard the liar’s doctor as in an epistemically suspended context or a justified suspended context with respect to the doctor’s own speech about the liar’s medical condition. The doctor’s responsibilities to his patient require sincerity. Those responsibilities are not undone by the patient’s failure to meet her epistemic and moral responsibilities. (Although, depending on the nature of the patient’s lies and the nature of the doctor’s medical practice, the lies may justify the doctor’s termination of the relationship.)

Likewise, our moral responsibilities to each other when we choose to communicate also require sincerity, and it is not clear how the liar’s irresponsibility undoes them. The liar’s failures to be sincere may justify reticence on our part for those topics on which forthcomingness is merited or made meaningful by reciprocal sharing (e.g., many disclosures of a personal nature), but it is not clear why those failures would, as a general matter, justify insincerity when we elect to communicate or when we are bound to communicate to the liar. Further, even those who affirm a strong version of the reciprocity thesis may instead think that although the liar and her interlocutor are in an epistemically suspended context with one another, still there is an asymmetry here. If the strong reciprocity thesis holds, it only suggests that the interlocutor is in a justified suspended context, activated by the liar’s unjustified practice or unjustified and unexcused breach of the implicit commitment to sincerity. The liar is still unjustified in speaking insincerely.

A final note about terminology. I have characterized the lie as an assertion the speaker does not believe but offers anyway and presents in a context that objectively manifests the intention that the assertion may be taken to reflect the speaker’s belief. I have been arguing that justified suspended contexts are contexts in which the speaker’s utterance does not, objectively, manifest that intention. It follows then, on my view, that falsifications offered within a justified suspended context do not fit the characterization of lies. This, I think, is the correct way to think about the false statements within a novel, by an actor in a play, or by the neighbor who says just what etiquette demands. These false statements are falsifications but not lies, because they issue from a justified suspended context. As I go on to argue, some misrepresentations offered to the Murderer at the Door, e.g., about the location of his intended victim, occur within a justified suspended context and are not lies at all. Others will prefer to classify them as justified lies. They may find the notion of a justified falsification that is not a lie semantically awkward. I concede it is sometimes awkward. I tolerate the awkwardness because I fail to see a principled line of difference that distinguishes etiquette, for example, from other justified falsifications. (Some, I note, acknowledge the same symmetry but are prone to resolve the tension in the other direction, calling polite falsifications “white lies.”) I don’t think much hangs on whether we label these “falsifications in a justified suspended context” or “justified lies emerging from a justified suspended context.”

Instead, the truly interesting issues about lying, I submit, have to do with what contexts are justifiably suspended and why. Tackling the questions of what makes for a justified suspended context and whether the strong reciprocity thesis is true constitute the major tasks of this chapter. I will turn to them when we confront the Murderer at the Door.26

DISTINGUISHING LIES FROM DECEPTIONS

Before doing so, however, I need to say a little about how lies differ from deception and why lying is wrong. I take the wrong of lying to inhere in the production and expression of a lie. I have claimed that the lie does not require successful or attempted deception. Indeed, deception differs, conceptually, from the lie in at least three respects.

First, lies need not affect the listener’s mental contents with respect to the proposition the liar affirms or with respect to the liar’s beliefs about that proposition; lying need not involve the intent to affect the listener’s mental contents about those matters either. By contrast, deception must impart a false belief to the listener or confirm a preexisting false belief of the listener. That false belief may either concern the content of the speaker’s assertion or the speaker’s own beliefs concerning the content of what he asserts. (There are nuances here. “Deception,” “deceit,” and “deceived” all imply the listener’s mental content was actually affected. A “deceptive” remark may just be one that might reasonably deceive or that reflects an intent or likelihood to deceive. A “deceiving person” may be one who succeeds at deception or may be one who intends deception and thereby intends to affect the listener’s mental contents but fails.)

Second, speakers do not believe the propositions expressed by their lies. By contrast, speakers may believe the explicit propositional content of (some) of their deceptive assertions. They may be deceptive because they leave a misleading impression on the listener that causes the listener to draw a false conclusion. Purportedly, when Athanasius of Alexandria was hiding on a boat, his hostile pursuers approached the boat and asked where Athanasius was. Athanasius allegedly replied, “He is not far,” a statement he believed. Its false implicature (that he was not also “here”) deceived its recipient into believing the speaker was not Athanasius and that Athanasius was not on the boat.27 Both lies and deception, as classifications, turn on a particular sort of mental content, but the crucial mental content of the lie is the disbelief of the speaker in what she says; the crucial mental content picked out by deception is the listener’s formation or confirmation of a false belief.

Third, lies involve assertions or utterances of propositions. Deception need not. For example, deception may involve mere activity, such as Kant’s example of packing a suitcase in front of a neighbor, leaving the false impression he was about to travel, or it may take place through the omission of communication, as when one party fails to correct another party’s assertion about the former’s whereabouts and the latter concludes, falsely, that her assertion was confirmed by the silence.28

Of course, not all mistaken inferences by an observer or listener involve deception, in the morally relevant sense, by the observed agent or speaker. Although one might say something like “I thought he was a police officer. I forgot it was Halloween and I was deceived by his uniform,” that sense of “deceived” only refers to the origin of the error but does not refer to the morally relevant form of deception. The morally relevant form of deception seems either to involve a directed effort to influence another’s mental contents or the frustration of an epistemic expectation of the listener or observer that the speaker or observed agent will not permit or facilitate, whether directly or indirectly, a false impression of the facts. When the latter form of deception is not merely morally relevant but wrong will depend upon whether the pertinent epistemic expectation is also normatively justified.

This description may point to a fourth difference between deception and the lie. The normative reasonability of the epistemic expectation that makes deception possible (when it does not use a lie as its mechanism) and that grounds its wrongfulness when it is wrongful may vary, depending, e.g., on the content of the false impression conveyed and on the relationship between the parties. Whereas, as I will now argue, the underlying moral expectation that grounds the wrongfulness of the lie does not vary in these ways.

The Distinctive Wrong of the Lie

Although lies may but need not deceive their recipients, I have assumed that lies without any connection to deception are nonetheless wrong and that their moral defect is shared with those lies that also involve deception or its attempt. If that is correct, the wrong of the lie should be distinct from the wrong of deception. Providing the resources to make this distinction should be a desideratum.29 Rather than directly arguing for the desideratum and against the skeptical arguments against it, I hope to vindicate the desideratum by showing how it might be satisfied in a way that reveals an interesting ethical distinction.

Nonetheless, many accounts of the wrong of the lie fail to satisfy it. Many accounts of the wrong of the lie emphasize the wrong of manipulating or aiming to manipulate the will of the recipient; such accounts implicitly imagine that deception is an aim or product of the lie, for otherwise no such manipulation could occur. They then have to struggle to explain why lies differ from less direct methods of deception. Perhaps that may be done on a manipulation-oriented account, but it is tricky. The lie may be more effective at stimulating a false thought in the target in some cases, but in others it may be less effective because, by contrast, indirect methods of deception obscure the origin of the false belief and may therefore suppress critical reflection. In this way, indirect deception may in some cases be more manipulative and disrespectful of another’s will than the lie, because the indirect deceiver’s effort to influence another’s mind is opaque.30

I propose instead that the wrong of deception, when it is wrong, properly focuses on the violation of a duty to take due care not to cause another to form false beliefs based on one’s behavior, communication, or omission. Where one’s violation is intentional, one thereby attempts to interfere with or control another’s rational processes for one’s own purposes.31 A full account of wrongful deception obviously would have to spell out what communications and what omissions fall within this duty of care. I do not offer such an account here (nor does my treatment of the lie depend upon any particular account). I will merely note that many interactions in which a listener understandably forms a false belief or impression from a speaker’s communication do not violate the relevant duty. In other words, we do not have a comprehensive duty to avoid or correct all misunderstandings and mistaken inferences by our audiences. Consequently, not all deception need be wrongful. But, when it is wrongful, it is because it violates a duty not to cause, reinforce, or in another way allow inaccuracy in others.

The wrong of lying, by contrast, is not essentially that it risks implanting or leaving false beliefs in the recipient’s mind. Rather, the wrong of lying is that it operates on a maxim that, if it were universalized and constituted a public rule of permissible action, would deprive us of reliable access to a crucial set of truths and a reliable way to sort the true from the false. Deception is wrong because it unduly hazards the false for the deceiver’s own purposes, whereas lying is wrong because it places the certainty of truth out of reach for the liar’s own purposes.

How does the liar’s willing his maxim of insincerity place the certainty of truth out of reach? The liar represents his declaration as fit to be taken on his say-so as true and as at least representing the contents of his mind. If what I said earlier was apt, there are no alternative, precise, and authoritative avenues into the contents of each other’s minds; there is only testimony. To use this avenue of knowledge for a contrary purpose is to render it unreliable and to taint it. If universalized, one’s maxim transforms a mechanism for exclusively conveying the truth into a mechanism for conveying both the false and the true. In this case, versatility is a vice. By doing so, one has eliminated a fail-proof, trustworthy mode of access to one another. Because there are no external methods of verification—no means by which others may peer into one’s mind—to lie is to sully the one road of authoritative access to oneself and thereby cut oneself off from community with others. Doing so frustrates achievement of the compulsory moral ends associated with mutual understanding and cooperation.32

So, independent of deceptive intent or effect, the lie has wrong-making features that surface in three dimensions. First, the lie wrongs the listener by deliberately presenting unreliable testimonial warrants to her. By warranting distrust in his testimony, the liar creates an epistemic gap between the speaker and the listener. This gap precludes, among other things, full moral relations between them by obstructing the sort of mutual understanding that must be based on rational communication and justified be lief. The liar fails to treat the listener, therefore, as an equal moral partner and as a rational agent who deserves to receive warrants that she may accept as representing the listener’s beliefs. Second, the liar wrongs himself by isolating himself from a moral relationship with the listener based on rational communication and rationally justified beliefs. Because the liar’s maxim affirms a principle of treating others in this way, the liar does not merely insult and create distance between himself and the particular recipient of his lie, but affirms a principle that does damage to the rational basis of relationships between him and the community of possible recipients of his speech. Finally, the liar wrongs humanity by acting on a maxim that could not serve as a public principle of action, because it would undermine the rational reliability of warrants altogether and with it, our ability to pursue our joint moral ends. The liar’s maxim shows disrespect to our collective interest and duty to maintain reliable channels of communication and the liar’s action begins, concretely, to sow seeds of doubt in one another’s testimony.

To identify these three facets of the wrong of the lie does not yet confront the special issues raised by communication with those who intend to do wrong. To those issues I will now turn.

Metaphorically, I regard the wrong of the lie as a generalization of the wrong of perfidy and, in particular, of the abuse or misuse of the white flag in war. The white flag, as you may recall, is a special signal used between warring parties to convey a willingness to negotiate or to surrender. Once the white flag is raised, it is prohibited to attack the messenger who carries it or to use it as cover to gain access for a surreptitious attack.33 Indeed, it is considered a high war crime to use the white flag to surprise and sabotage. Even between parties who are authorized in some sense to kill one another, the white flag is regarded as sacrosanct. One may try to kill one’s enemy, but one may not abuse the white flag, not even to defeat an evil enemy who is one’s wrongful opponent in a just war.

What I take to be the moving idea behind this convention is that it is essential—even when we are at each other’s throats and even when we are grappling with evil (i.e., with each other’s evil)—to preserve a way out. We must preserve an exit through which we could negotiate an end to conflict and move toward reconciliation using rational discourse rather than relying solely upon the crude tools of violence, domination, and extermination. To avoid the horrors of devastations and massacres and to protect the possibility of peace, an absolutely trustworthy method of communication must be preserved. Without it, the possibility of escaping chaos and reestablishing moral community with one another turns into a possibility that rests on mere chance and contingency rather than a possibility predicated on choice.

Although the stakes are higher for warring parties than for us everyday citizens, their need is no greater. We must cooperate far more extensively despite our often disparate and competing interests. Although we need not reveal all to one another at all times, we must be able to cooperate fully and to know and be known by others. Further, we must always preserve the possibility of repairing moral relations that have been ruptured. But if moral relations require understanding and appreciating others’ mental contents, then we have to preserve the reliability of those mechanisms that give us access to information about one another and the world (which we cannot fully comprehend alone). We cannot emerge from moral solitude, confusion, and chaos into fellowship, if the channel or compass dedicated to reliable direction and orientation may be scrambled.

In what follows, I will try to redeem (or at least expand upon) some of these sermonizing sentiments and distinguish this account of lying from others by reflecting on the Murderer at the Door. But first, let me review and clarify the structure of the argument I am developing. The means of successful communication are crucial, but fragile mechanisms for the most valuable human endeavors—from establishing and conducting personal relationships, to engaging in cooperative activities, to understanding and developing the self. Preserving and protecting these means therefore figure among our fundamental moral priorities. On occasion, however, it may be tempting to misuse our means of communication and to risk some diminution of their effectiveness when other substantial moral priorities are under threat, especially when lives are at stake.

My concern about yielding to this understandable temptation, as described, is that when we lie for a morally good end, we are not merely balancing the risk of damage to one moral priority for the heightened chance of securing another. Our ability to assess our moral ends and to make tradeoffs to secure them presupposes an operative, functional form of moral agency. My basic argument is that the fundamental responsibility to secure and protect the individual and social conditions under which we possess this agency and under which we may understand and acquit our moral duties exerts a lexical priority. To satisfy this responsibility, our reasons for action must take a form that, if known and regarded as permissible, would maintain the epistemic conditions and presumptions that enable successful moral agency, rather than jeopardizing them, calling them into question, or rendering their existence merely accidental.

Understanding and acquitting the full range of our moral duties depends upon having reliable forms of precise communication. To deliberately misrepresent in a standard context of communication in order to further another morally substantial end is to wrong the recipient and yourself by contaminating the warrant the recipient should have that would enable her to relate to you fully as a moral agent. Further, the maxim on which you act is defective, because its publicity would compromise the conditions of enabled moral agency for others. It could not function as a public maxim for action generally without frustrating our compulsory end of ensuring that communication remains reliable and produces the right sort of warrants.

Although this argument requires delving into the moral purposes and value of communication, that does not render it a consequentialist argument. My argument is not that we must attempt to maximize the realization of moral communication. Nor is my argument that the permissibility of misrepresentations hangs on the test of whether they in fact do or do not increase or diminish episodes of moral behavior. The lie does not merely threaten the achievement of one of many moral ends but it (and the principle its affirmation stands for) degrades the foundation of our moral agency, including that aspect of our agency that requires interpersonal communication and coordination and rationally justified relations of belief and trust in one another’s representations.

Let’s now consider the Murderer at the Door.

The Murderer at the Door and the Murderer Next Door

As I remarked at the outset, Kant is often pilloried for his hard, implausible line about lying. Somehow he thought that a lie, even to the Murderer at the Door who asks you where his intended victim is hiding, would undermine human dignity and the dignity of the liar.

The modern Kantian response has pursued two major tacks in response. The first corrects the record on Kant’s actual view and the second shows that Kantian philosophy need not be tied to the claimed implausibilities of Kant’s actual view.

Kant

First, as Allen Wood and others have argued, Kant’s position is considerably more nuanced than the caricature suggests.34 Kant’s view is not that one has a duty never to utter any proposition one does not believe. Rather, one’s duty is to refrain from making false declarations, i.e., statements “that occur in a context where others are warranted or authorized … in relying on the truthfulness of what is said, and make the speaker liable by right … if what is said is knowingly false.”35 As I remarked earlier, any remotely plausible view of truthful utterances must, of course, take something of this shape. To achieve all we can through the vast resources of language, we must be able to establish contexts in which our utterances are necessarily supposed to be truthful as well as contexts in which they are not, such as in fiction, where listeners are not warranted to rely on their contents either being true or representing the utterer’s beliefs.

Such a view, of course, makes it crucial to answer the question of when an utterance should count as a declaration. Wood does not offer a complete account of Kant’s take on when an utterance counts as a declaration, but Wood reminds us of two major points. First, Kant recognizes many contexts in which an utterance is not and should not be understood to be a declaration, some of which are ordinary, while others are extraordinary. One is not expected to give a declaration off the cuff when casually asked, “How do you like my work?” Nor is the listener warranted in relying on the truth of the reply.36 Further, one is not expected to make a declaration in response to a robber’s inquiry about the location of one’s wallet.37

Second, the determining factor is not, Kant thinks, whether the particular listener in question expects or should expect a true declaration rather than a mere utterance, but whether, in my terms, the context authorizes a mere utterance because it is justifiably suspended. Wood’s ex ample is that of testimony in court. A self-conscious malicious prosecutor who knows I lie in the face of evident malice may have no particular warrant to rely on the truth of what I say. Further, his particular malicious purposes may cast doubt upon his normative authorization to demand information from me, but the context is one in which others are present who, given the social role courts serve, are warranted and authorized in relying on what I say. That is, they may reasonably expect and demand declarations. My particular interrogator, as a person, may have no such warrant, but that fact does not render my utterance a mere utterance.38

Wood suggests that the dispute between Kant and Constant turns on this second matter. They are both thinking of Kant’s prior example in an earlier work of a guard coming to the door and asking for the head of the house. Constant has in mind corrupt political officials. To understand their exchange, we should imagine that the Murderer at the Door is a political official pursuing a campaign of unjust persecution. In this light, Kant’s position is best understood as something like the view that utterances to officials in their official capacity are, generally, declarations. What matters is the role of the official and not the particular justice of the official’s mission.

In response, one might be tempted to disagree with that conclusion if applied to every official, but there is something fairly reasonable lurking in the vicinity; e.g., one may not perjure oneself in court (at least if the system is reasonably just), even if one believes that the testimony may be misconstrued and may substantially injure an innocent or convict a person of a crime that the positive law recognizes but should not.

So Kant’s view may be best understood as the conjunction of the claim that utterances to government officials on duty are ipso facto declarations and the claim that one must be truthful even to officials engaged in nasty business. Let’s put that interesting but narrow issue aside and focus on the case as it is usually discussed: a wise-guy comes to the door and demands to know the location of a person whom he intends to harm. He has no authorization of any sort, perverted or no, to perform this deed. One has to say something or else, ex hypothesi, one’s silence will be revealing. The claim about officials, even if true, need not suggest that one must regard one’s reactions to the common Murderer at the Door as declarations about which one must be truthful. Perhaps this is what I called above a justified suspended context in which one’s utterances are not subject to the objective normative expectation that they are assertions advanced to be taken as true. Indeed, it seems obvious that one need not answer truthfully. But the deontologist cannot merely stipulate that declarations need not be true when truth-telling will harm another or cause poor consequences.

Recent Kantian Reconstructions

The standard reasons offered by contemporary deontologists for departing from the presumption of truthfulness in this context take three forms: (1) the demander is acting coercively and one may defend oneself from coercive intrusions into one’s store of information that would otherwise be private;39 (2) the demander is attempting to elicit (or force) one’s testimony for an immoral purpose and one may resist being so used to further an immoral purpose;40 (3) the demander is misusing the practice of communication directly by deceit41 or indirectly as part of his general immoral plan; one need not follow the rules of a practice with a party who is attempting to abuse it or manipulate it.42 All of these rationales contain a large grain of truth, but they are either or both under-inclusive and over-broad.

THE UNDER-INCLUSIVITY OF SELF-DEFENSE APPROACHES

All three of these rationales have a certain flavor of reactive self-defense to them. One may respond defensively to coercive efforts to invade one’s privacy; one may respond defensively to efforts to recruit one into furthering an immoral cause; one may respond defensively to efforts by immoral agents to exploit one’s compliance with the moral rules of the practice of testimony. Most such accounts make it central to the case that the murderer interrogates you and that you are put on the spot, provoking defensive measures. I agree that being thrust into a defensive posture matters morally, but I disagree that it is the central salient fact in this case.

Imagine a variation on the case in which the thug does not act coercively in the slightest. He tentatively inquires, ignorant you are aware of his purposes. You know you will not be hurt if you decline to answer and that he will not in fact draw dangerous inferences about the location of the victim from your silence. Still, I think you may falsely utter.

Or, suppose that you are the next-door neighbor of the party upon whose door the murderer knocks. He does not know you are home so you are under no threat. You are not even the recipient of his inquiry. Perhaps he has not even knocked yet on your neighbor’s door so he’s instigated no inquiry in the slightest. You are more of a bystander to his coercive behavior than an object of it. Still, I think it is just fine to poke one’s head out the window and say (untruthfully): “Hey! Did you see what I just saw? I think Victim was running a four-minute mile toward the beach! She could run in the Olympics!” It is hard to claim this action is necessary as a matter of personal self-defense, resistance to forced speech, or a refusal to be part of a nonreciprocal communicative relation or a party to immorality. One could just have closed the window sash and accomplished those worthy aims. If my imagined utterance is just fine, then the self-defense claims are interestingly under-inclusive.

THE OVER-BREADTH OF APPEALS TO RECIPROCITY

But, in another respect, I worry that those accounts, such as Tamar Schapiro’s,43 that stress the moral corruption of the miscreant risk over-breadth. Although I regard the active, entirely volunteered misrepresentation of the location of the victim as entirely permissible, a number of other false representations to the Murderer at the Door and to other miscreants seem like a different matter, to wit, the legal misrepresentation, the strategic misrepresentation, and the moral misrepresentation. Suppose the murderer does not reveal his intention in asking for the victim but pretends to have an innocuous purpose; he is a census taker, trying to locate unaccounted-for residents. After discovering you are a lawyer, he notes the recent controversy over the death penalty and asks what the penalty for first-degree murder is in this jurisdiction. You believe that misrepresenting the penalty will deter him and falsely avow that the death penalty is regularly applied. Or suppose he is open about his plans and asks you, in light of the other crimes he has committed on his recent spree, whether it would make any difference to the legal disposition of his situation if he turns himself in now rather than proceeding on his way to commit one final murder. It would not. But, knowingly, you falsely say it would. I believe these are wrongful lies. So too I am terribly troubled by the negotiator misrepresenting to the hostage-taker whether his requests have been or will be met, to effect a release of hostages.44 I believe these strategic lies are out of bounds. Finally, I condemn moral misrepresentations by negotiators who express false sympathy with the hostage-taker’s cause and methods, as well as misrepresentations by the police, when they attempt to elicit a confession through false expressions of solidarity and normalcy by reporting to suspects that the crime was not so bad or that the officer has engaged in it himself or herself on occasion.

You may or may not part company with me about some of these examples. To the extent some of them trouble you, though, you may worry about the over-breadth of the standard deontological defenses of misrepresenting to the Murderer at the Door. Accounts that stress the miscreant’s hidden purposes, his willingness to do wrong and his distance from the moral project, and particularly those that stress his willingness to manipulate or his failure to engage in open, reciprocal dialogue run the danger of authorizing one or more of these morally tricky misrepresentations. For those views seem, roughly, different ways of defending the idea that the murderer’s lies or wrongdoing disqualify him from treatment according to standard moral norms. The views have something of a procedural tenor. Because the wrongdoer does not follow the rules, the general rules do not apply to him and therefore, we can lie in order to constrain him, not because of the content of our misrepresentation but because his interactions with and among us do not comply with the rules that render him eligible for truthful communication, or something of this flavor. This position, however, strikes me as dangerously overbroad.

A Content-Based Approach

By contrast, I think the content of what one misrepresents here largely determines whether one may misrepresent. It is because information about the victim’s location will either assist the murderer or obstruct him in carrying out a crime (understood as acting on an evil maxim) that one may misrepresent, whether in defense of oneself or in defense of another.

To defend this more content-oriented view, I propose that we return to the question of what distinguishes contexts where the truthfulness presumption is in place from those in which it is suspended. In justified suspended contexts, we may justifiably use communication for valuable purposes other than to convey believed assertions, and listeners have sufficient reason to know that they are in such a context, so they have no reasonable normative expectations that a truthful representation is being or should be conveyed. Fiction, for instance, furthers moral purposes by allowing us to explore alternate possibilities and social arrangements and to contemplate the details of other sorts of lives and human interactions without the invasions of privacy that would be involved if the accounts were veridical. Fiction also allows a speaker to exercise the imagination and to explore various thoughts in a noncommittal way. These opportunities facilitate intellectual and emotional growth and mutual understanding. In fiction, assertions are made not to convey the truth of their content (or of the author’s belief in their content) but to paint a picture that allows for the apprehension, appreciation, and contemplation of other truths that might otherwise be out of reach. It also permits certain sorts of close-up views of the false and the wrong through depictions that it would be immoral to create in reality for the purposes of study or whose scrutiny in reality might violate privacy. The reasonable reader can recognize fiction as such and has no warrant to take representations in fiction as true. The false assertions embedded within a fiction give the reader no reason to doubt the truth of assertions made in more somber contexts, because the former assertions are not offered as true, and this fact is or could be available to the reasonable reader.45

The false assertions permitted and sometimes required by etiquette or privacy also submit to a similar treatment. In certain social contexts, people who encounter one another need to acknowledge one another, welcome one another, and engage in other activities fostering social inclusion. Communicative acts are essential to these aims, and certain assertions play a ritual role in their accomplishment. “It’s nice to see you,” “I’m doing fine,” and “I like your new haircut,” may be the sorts of statements demanded by the social context and its function, but which the competent listener has reason to think are not offered in order for their content to be absorbed as true.46

It seems that we may create justified suspended contexts in situations where we have other worthwhile purposes for communication that involve or are consistent with suspending the presumption of truthfulness, where their creation does not stymie the purposes served by the presumption or other commitments, and provided participants have reason to know that the presumption is suspended (whether or not they realize it). With respect to information that would further the recipient’s seriously immoral end as such, an end like murder, I contend we should regard the presumption of truthfulness as justifiably suspended. Given the compulsory ends morality supplies us, we could not reasonably use communication to further an evil end, and we cannot reasonably expect others to supply us with the reliable warrants necessary to do so. More generally, the listener’s compulsory end to comply with morality limits that she may expect from others and the speakers’ similar ends limit what she may say. One in hot pursuit of an evil end should have no reasonable expectation that the world or other people cooperate with her evil enterprise. She has no entitlement to those warrants about the world that would materially further those ends.

Two further points. First, a full account should specify what sort of information falls within the scope of “furthering an evil end.” I do not have a full theory, but I take it that telling a parched and, therefore, morbidly weakened Murderer at the Door where the water fountain is located is not providing information essential to furthering an evil end as such, even though it is information essential to his being able to further his own ends, which happen to be evil. So, I have something in mind like information the intentional supply of which (if it were offered to aid the endeavor) would count as a form of assistance constituting accomplice liability. Second, this justification for misrepresenting to the Murderer at the Door would distinguish not only what the content of the misrepresentation is, but also who the recipient is. That is, this justification provides an argument for misrepresenting to the murderer, but not for misrepresenting to a bystander who one hopes will innocently pass on the false information to the murderer. I regard the bystander case as importantly more difficult, because the bystander may have no reason to know she is in a justified suspended context, and because the bystander is not pursuing an evil end that displaces her legitimate interest in truthful communication on the relevant topic.47

There is an analogy here between this content-based account of the permission to misrepresent and promises to engage in (deeply) immoral activity, such as a promise to tie down a victim.48 I take such promises to be void ab initio. The recipient has no moral basis to complain if performance does not occur, because the promisor had no right to decide to perform the activity and so could not transfer any such right to decide to perform it to the recipient. Any reasonable recipient should know this. Generally, the murderer has no moral right to expect assistance, and you have no moral right to provide it. These facts limit what epistemic rights and warrants, as well as what moral rights and warrants, you may convey and what the recipient may reasonably take you to be giving. Hence, the murderer has no moral expectation that communications on this subject will be reliable, trustworthy, or otherwise provide a warrant.

So, in my view, you may offer a false assertion about the location of the victim as part of your worthy end of impeding the efforts of the Murderer at the Door, because the criminal’s aim to use the information as a means to commit a criminal act renders the context justifiably suspended between the two of you with respect to that information. Properly understood, one’s aim in misrepresentation is not to manipulate the murderer but only to impede or obstruct his illegitimate plan, albeit using communicative means.49 By contrast with defensive accounts, one may impede these efforts whether or not the Murderer at the Door acts aggressively or in some other untoward way toward oneself. Notably, the Murderer at the Door has reason to understand that this is a justified suspended context and that your assertions are not warrants offered to be taken as true. Of course, the murderer may not in fact realize that you know this is a justified suspended context with respect to this content. This does not render your falsification a lie, however, any more than the mistaken inferences of those who tuned in late to the broadcast of War of the Worlds transformed Orson Welles’ radio-theatrical speech into a pack of lies. Significantly, though, one’s falsification and the interaction more generally do not depend upon the murderer’s ignorance of the relevant context in which he finds himself. There may still be a point to the communication, even if the murderer understands that the context is justifiably suspended.

This last point may be reinforced by turning again to Kant’s case of a mugger who forcibly demands to know where one’s wallet is. Kant declares that it is permissible to falsify in answering, and that the mugger could hardly expect otherwise. But why would the mugger ask if he had the expectation that he was not owed a truthful response? He may hope that from fear or from habit, you will answer truthfully or that in some other way (perhaps through a tell), you will reveal the wallet’s location. Even if you are not afraid, you may answer the question, hoping that the mugger will accept your answer either from habit or from a false hope that the question, although not deserving a warrant, may nonetheless elicit one in response, or because he has no other alternative. Or, you may answer not to convey information on the hope it will be accepted, but rather to stall. My point is that the obstruction may succeed without depending on deceit by means of apparently authoritative testimony. The mugger may know that your statements need not reflect your thoughts as in the case of testimony, but yet may rely on them because, reasoning under uncertainty, he suspects that reflexive truthfulness is the most likely sort of utterance.

I have begun to sketch an account of why it is permissible to falsify in speaking to the Murderer at the Door, one that treats the murderer next door as on a par, and one that does not render its permissibility contingent upon the murderer first making an improper communicative overture that in turn then legitimizes a defensive response. This may promise to handle the under-inclusivity problem, but, it may be objected, places the account in an even worse position to handle what I have called the over-breadth problem, because it permits active misrepresentation and not merely reactive misrepresentation.

That is, one might object that my account fails to condemn a wide variety of the misrepresentations I suggested were morally problematic. So long as the murderer is engaged in his nefarious plans to commit a murder with impunity, why can’t we use communication to impede these illegitimate efforts, whether it be about the location of the victim, the conditions of safe haven, or the state of the law; whether we sympathize or not; and whatever the evidence we have amassed against him? Some may regard this objection as showing a flaw in the account, while others will regard it as showing a flaw both in my desiderata and in one of my criticisms of the more standard defensive accounts.

My answer is to distinguish misrepresenting information that would constitute assistance in the commission of a crime (even if one offers it to impede and not merely to refrain from assisting), from misrepresenting information that would, in another way, stop or solve a crime. Let me start with my concern about what seems to underlie the case for a broader permission to misrepresent; namely, a general suggestion that the criminal himself carts a justified suspended context along with him wherever he goes (something like an ethical analog to Pig-Pen’s private dust-storm). This suggestion seems propelled by the argument that because he is involved in pursuing an evil deed, he should expect the world to be uncooperative in every way, and so he should not harbor normative expectations that any communications will be reliable, at least until he unilaterally surrenders.

Something like this view, I believe, lurks behind the Supreme Court’s shocking decision in Holder v. Humanitarian Law Project, which upheld a Congressional prohibition of assistance to designated terrorist organizations against a First Amendment challenge. Within the context of the statute, assistance was construed to include mere speech providing advice about how to petition the U.N. for relief and how to use legally permissible means to resolve conflicts peacefully. In essence, the statute isolates those considered to be terrorists from communicative assistance, even assistance aimed at using peaceful and lawful methods to petition and implement social change. The U.S. Supreme Court agreed that freedom of speech could be restricted to exclude interchange between members of terrorist organizations and any one else, including constructive exchanges instructing such members how to use peaceful and nonviolent methods of petition.50 Those organizations classified as “terrorist,” therefore, were ineligible to receive a wide range of reliable warrants, to the extent that those tried to offer them became liable.

Communication and Preserving the Possibility of Redemption

To explain my discomfort with the idea that the criminal carries a comprehensive suspended context with her at all times, I want to advert back to the white flag. That convention demands sincerity in its invocation, even between mortal combatants. It preserves an avenue of rational means by which those at severe odds may nevertheless come together to discuss the conditions of conflict resolution. It does not first require complete surrender by one party, before the conditions of surrender are discussed, but rather insists upon the need for a reliable avenue of communication, even when the dispute remains lively and at least one party remains in the wrong.

There are important values contained in this tradition that are not confined to the wartime arena, namely: that a peaceful avenue to social and moral reconciliation and redemption always be open even to those who have strayed; that even those who engage in wrong remain members of the moral community, often still embedded in other moral relations; as members of the moral community, not all forms of constraint and respect owed to agents are inapplicable to wrongdoers; and that the availability of this opportunity should not be confined to those who have fully repented, in large part because achieving such repentance and recognition is usually a process that requires assistance from others.

One thematic way to put what troubles me about the idea that the murderer becomes a truth-free zone is that, were it a rule, it would place him in something like solitary confinement, without reliable access to a decent means of understanding the external world and human relations, and, further, without a compass for finding the exit. Solitary confinement is one of the cruelest forms of punishment, eliciting mental illness, emotional deterioration, a loss of the ability to interact with others, and the loss of a stable sense of reality.51 Placing someone in this predicament, I think, is inconsistent with continuing to see him as a member of the moral community, albeit one in poor standing. Although I argue the murderer cannot expect veridical statements that would constitute cooperation with his nefarious enterprise, the arguments for that limited justified suspended context do not justify placing him in a wider arena of epistemic isolation.

Exiting Suspended Contexts and the Truth in Absolutism

So here’s where we are in the dialectic: I metaphorically suggest that a permission to misrepresent tout court to the Murderer at the Door would place him in something like solitary confinement without a marked exit. I make the assumption, not defended here, that we cannot do just anything to wrongdoers on the grounds that they have strayed, even seriously strayed, from the moral path, and that we cannot entirely abandon them as members of our moral community. This claim holds even while the wrongdoer is engaged in wrongdoing.

A natural reply is that all he would have to do is abandon his immoral plan in order to become an eligible member of our epistemic cooperative scheme. I regard that counter-suggestion as imposing an overly strong condition for reentry into the moral community. My dissatisfaction stems, in large part, from the sense that even supposing morality’s main contents are a priori, our cognition, absorption, and ability to act upon moral truths often depend upon epistemic cooperation and social support.

Morality’s content, although largely a priori, is not easy to discern. Plenty of cognitive errors and personal and relational interests may distort our judgment as well as our capacity to act. Further, it is often unclear how principles apply in new situations. We often need one another’s counsel to help us perceive and appreciate salient moral features and apt moral principles, and to better understand and reform our moral shortcomings. Further, some aspects of morality’s legal and democratic manifestation are not and could not be a priori. We need to know what each other thinks because of our democratic meta-commitments to govern ourselves, at least in part, in ways that reflect deference for each other’s independent judgment. If this were true, it would be strange to shut wrongdoers off from access to all of our epistemic resources until they had the sort of moral epiphany or transformation that we, in other circumstances, acknowledge as usually depending upon the epistemic assistance and support of others. Often enough, the wrongdoer has gone wrong, in part, by not using and benefiting from the resources of the moral/epistemic community as he should have. That fact, however, does not entail that now he can do without them or should have to do without them. Expecting a sudden, solo transformation is both unrealistic and unreasonable. Should it transpire, moreover, it may prove to be shallow and based upon less than a full understanding of the complexity of the moral domain.

I have been stressing the unreasonableness of demanding that a wrongdoer have a thorough moral epiphany and undergo a complete transformation of character on his own and that he renounce his malign aims as a condition of any access to our epistemic and testimonial wisdom. His isolation, of course, is not all that is at stake. The stance that one may intentionally falsify to the evildoer about any matter whatsoever (at least so long as one’s motive is otherwise innocuous) or about any matter helpful in impeding his wrongdoing, covers a very wide swath of material—possibly touching on any aspect of his well-being, or any person or thing he cares about. Such a broad authorization to misrepresent threatens to isolate moral agents in good standing from those wrongdoers with whom they may have interests and to whom they may have a duty to try to establish relations on nonadversarial terms. If we act on maxims that authorize intentional misrepresentation on any matter that may help us frustrate, capture, or convict the evildoer, we may cut ourselves off from him and from our pursuit of our compulsory ends with respect to him.

So, I have thus far offered some account of why lying matters in particular, why one might nevertheless intentionally misrepresent to the murderer whether at home or next door, and why that justification may nonetheless have limits that preclude any and all intentional falsehoods that would be useful. I want to go one step further. Thoughts of the kind I was just developing may illuminate some otherwise puzzling remarks of Kant in his passage about the conversation with the mugger and the damage that lying inflicts on the dignity of the liar, even when her interlocutor has no right to the truth.52 That in turn may put us in a position to redeem the sense that even in the Murderer-at-the-Door case, something in Kant’s official position (and not just the Kantian reconstruction) may have been right, even if that murderer were an ordinary criminal and not a wayward official. Something there morally fascinates us.

As I mentioned earlier, Kant takes it that the mugger’s demand that you tell him the location of the wallet may be permissibly met with an untruthful response, because “the other knows that I shall withhold the information, and that he also has no right whatever to demand the truth….” But, Kant then goes on to say that if, nonetheless, you take the initiative to declare that you will speak your mind and volunteer information even when “the other is perfectly well aware that he has no right to require this of me,” then, if you falsify, you “violate the right of [humanity by acting] contrary to the condition, and the means, under which a society of men can come about.”53

Notice the passage suggests that what justifies (as opposed to “excuses”) the misrepresentation in the first round of exchange is not merely that one speaks under circumstances of unjustified coercion. If that were Kant’s position, it would seem as though any misinformation one offered the mugger would be morally indemnified since the mugger exerts coercion throughout the conversation and not merely in the first exchange. But this would not make sense of what he says.

Why, then, is falsifying at first permissible and then impermissible, despite the continuous pressure of coercion? The mugger’s unjust purposes and techniques are sufficient to create a justified suspended context for his victim with respect to the location of one’s wallet. The mugger has no right to the information and, especially, cannot expect its provision through the use of demands or threats. Nonetheless, the fact that the victim is in a justified suspended context does not end the matter. At least sometimes, one may exit a suspended context and redirect the communicative context back onto its truth-bound rails.

For instance, when attending a play, we do not expect the actors to utter their lines sincerely or, in any general or reliable way, to convey the literal content of their lines directly to the audience. When an actor unexpectedly and suddenly shouts “Fire,” we may startle, but we are unlikely to look around for smoke; we are more likely to groan that the play was not advertised as theater of the absurd. Rationalization within the confines of the pretense of the play is likely to be our first response. Still, while it may reasonably be hard to convey sincerity, it must be possible for the actor to be able to break out of character, to insist, and successfully to convey that actually, there really is a fire in the theater. An actor cannot be stuck in character for the duration of the performance, no matter what. His and our safety may depend on preserving the possibility of exiting the context and exiting the theater in response to a perceived threat. Were he falsely, on a whim, to insist that he was in fact stepping out of character and alerting us to a danger, he would behave very badly, even though he began in a justified suspended context in which the heavy presumption is that he offers no warrants. If he resists the presumptions of that context, declares he will speak truthfully, and then does not, he threatens the safety of all of us, because he has rendered his word unreliable and given us reason to distrust people’s word more generally.

To this example, one may object that one function of art is to supply a space for deliberate ambiguation and play with the boundaries of the real. Sometimes this play aims to question the boundaries of the moral and sometimes it aims to underscore morality’s importance by offering a bracing glimpse into the phenomenology of its absence. Repeated false claims of fire and actors who remain stubbornly in character, no matter what the circumstance, may well figure into either enterprise. The success of some artworks may depend on the difficulty of penetrating the actors’ personas. The players and the audience must be sufficiently engrossed to facilitate an appropriate suspension of disbelief.

In these canonical alternative spaces, as well as in some everyday conversational contexts (especially those touching on the private), participants may permissibly remain immersed in their (nontestimonial) role for some time. Certainly, emergence from the justified suspended context need not always be simple to achieve, invoked merely by the utterance of a magic word. Prolonged exchanges may permissibly transpire while interlocutors ascertain whether the purposes of the suspended context are being fully exploited or whether, in fact, a reasonable, sincere effort or request is being made to exit the suspended context. The first word on the subject need not be the last word.

Granting these points, my modest contention is that, nonetheless, it must be possible for there to be a sincere last word that can be reliably conveyed as sincere and that this exit should be available to any player. Each person has unique needs and distinctive vantage points about both their own needs and others’. This makes me skeptical about activities that threaten to isolate individuals through mechanisms of impenetrable insincerity, even when they are members of collectives that often represent their interests well. In a suitably confined, well-defined art-space, perhaps that rule holds only with respect to certain matters where the truth is essential in the moment, such as the safety of the staff, the participants, and the audience. Even so, this stance may place some limits on what art may strive for and achieve; I do not think those limits are so severe as to strangle art’s potential, but some extreme works may be morally unavailable. In everyday life, where suspended contexts are common but less transparently bounded than in art and therefore more likely to bump into other significant moral ends, the imperative to preserve a reliable exit from insincerity seems all the more imperative.

With the principle in hand that an exit from insincerity must be possible, let us return to the case of the mugger. We begin our encounter with the mugger in a justified suspended context, at least with respect to the location of our wallet and perhaps with respect to our later whereabouts and intentions with respect to the police. If we actively attempt to break out of this context and to try to deliver a declaration to the mugger, then we do wrong to misrepresent, because we then implicitly affirm a principle that, if public, would undermine our ability to exit the suspended context. An ethical permission to misrepresent would obstruct the believability of all of us to achieve such an exit.

The sort of example I have in mind is this. Suppose that after the mugger demands to know the location of your wallet and you deliver your permissible falsehood that your friend borrowed it, he then begins to brandish his knife, threatening to cut up your car cushions to find where you’ve hidden the wallet. To buy time, you falsely volunteer: “Stop looking. I will really tell you this time if you leave the cushions alone. The wallet is in the locked glove compartment. I don’t have the key so you’ll have to jimmy it.” What troubles me about this case is not the false content of what you convey, but that you actively misrepresent your moral situation and actively invoke the capacity to dissolve a justified suspended context and to return to a context of utter reliability, while acting in a way that undoes the possibility of a reasoned exit to veridicality.

But, one may object that one always had the right to give one’s wallet to the mugger. One does no one but oneself harm when one reveals the location of one’s wallet. But how could this story possibly vindicate Kant’s remarks about lying to the Murderer at the Door? How could it be that one would ever be bound to tell the Murderer at the Door the truth about his victim’s whereabouts?

I agree there is no plausible story that could lead to that conclusion. One is categorically prohibited from voluntarily offering the murderer concrete and material assistance in the commission of his crime. But, still, one would go very wrong by volunteering gratuitously to the Murderer at the Door that one does not regard the context as justifiably suspended and that one really is telling the truth. (To be sure, there may be cases where the assurance is not gratuitously volunteered but necessary to avoid direct exposure of one’s initial misrepresentation or of that which one’s misrepresentation legitimately concealed. Those cases may differ.)

To volunteer the intentional misrepresentation of the nature of the context one is in or to misrepresent one’s intention to extricate oneself from a justified suspended context is to isolate oneself from the potential to operate in community with others.54 Intentional misrepresentation about our moral location and whether we are in or whether we are disconnecting from a justified suspended context threatens to remove (or at least to damage) the linchpin of the possibility of community, sociality, and full moral life.

We often find (and place) ourselves in ambiguous locations where it is not clear whether the context is suspended or not. Such deliberate and nondeliberate ambiguity contributes to art, play, privacy, and interpersonal self-exploration. Ambiguity may also be the product of moral disagreement about the boundaries of suspended contexts and the reach of the legitimate expectations of audiences to somber (non-suspended) discourse. I don’t deny these valuable uses and understandable causes of ambiguity. (In some related situations, it is unclear whether a misrepresentation is serious or deliberate. Sometimes people say things in the spur of the moment and it is unclear whether they really affirm what they have said or whether their speech was accidental, exploratory, or the regrettable product of momentary, spontaneous weakness.)

What is appalling is the deliberate abuse of the method of dissolving such ambiguity and of confirming one’s precise communicative coordinates.55 I suspect outrage at the abuse of this method is partly what fuels the sense that often the “cover-up is worse than the crime,” even when the initial crime was itself a misrepresentation. Abuse of the method of confirming one’s precise communicative coordinates, whether to further an admirable end, a private end, or a corrupt end, transforms ambiguity from an option to a mandatory default. Hence that lie, whether to the Murderer at the Door or anyone else, seems indefensible. By threatening the ability to achieve moral communion, it also threatens the dignity of the liar.

Conclusion

It is hard to argue for any constraint when a life is at stake, especially when an “innocent” life is in jeopardy. It is always tempting to think that the constraint may be put on hold for a moment, while we attend to the urgent matter of saving that innocent life. Once the crisis is averted, we can return to our standard methods of respectful interaction.

Emergency-propelled thinking is both tempting and morally dangerous. As is well known, if one looks hard enough, the prospect of physical harm is always lurking, and the argument for the exceptional can transform into the apology for what becomes routine. Not only must we guard against that error, but our methods of preventing harm must be consistent with our retaining our own moral agency and dignity and with our continuing to respect the agency and dignity of others, even those who have gone profoundly astray. For that reason, there are actions we think we cannot perform and rights that are not forfeited, even by wrongdoers, although our abstention from these actions may represent a missed opportunity to prevent harm.

For example, despite the actions of many governments over the last decade, horribly including my own,56 most of us still believe that we may not torture a suspect or a prisoner. There are communicative actions we may not take, such as manufacturing evidence to convict an innocent person, even if we have confidence that we will thereby elicit live-saving information or avert a life-threatening riot. At the same time, there are necessary accommodations to the enjoyment of civil freedoms that we must make in exigent circumstances. For instance, with sufficient evidence, suspects’ mobility rights may be interrupted and they may be temporarily detained.

So, why might lying to avert a murder (when truth-telling would not actively abet the murder) by falsely swearing that one is telling the truth differ from acceptable forms of temporary detention? To be sure, the standard communicative expectations of the parties toward one another are disrupted by the lurking threat posed by the murderer, whether to his interlocutor or to his intended victim. Further, I have, here, defended uses of speech in exigent circumstances that resemble the temporary detention of suspects. We may refuse to answer the demands of the Murderer at the Door and we may even deflect those demands through misrepresentations, as we may misrepresent where our wallet is when the mugger demands it.

What seems out of bounds is to go further and, affirmatively, to deny that one has put one’s communicative practice in a holding pattern and falsely volunteer that one has renewed full communicative relations. This misrepresentation of one’s moral location (rather than the misrepresentation of the victim’s location) is what poses the fundamental difficulty in exigent circumstances. It is less like placing someone in justified temporary custody and more like secretly taking someone into custody and then denying her detention.57 In some cases, the temporary detention itself may be permissible, but the Kafkaesque denial that it has happened renders the behavior impossible to contest, to evaluate, or to monitor. In other words, the denial aims to render impossible the ongoing operation of moral accountability, the background possibility of which is a nonnegotiable condition of all justifiable action. That is an impermissible aim. In this way, the denial that a person has been taken into custody morally resembles torture, the aim and (often long-term) effect of which is to obstruct the possibility of moral interaction and moral accountability by eclipsing the moral agent, albeit in another way—by reducing the victim from her status as a person to that of a merely reactive creature.

My contention is that somberly to affirm but yet deliberately to misrepresent one’s moral location is also to aim to obstruct moral accountability for one’s communicative activity, an impermissible aim. Moreover, by giving the wrong coordinates, one puts the possibility of moral interaction out of reach in the situation and jeopardizes future moral interaction because full moral interaction depends upon our believing and knowing that we are reliably communicating. For these reasons, what seems at stake with the lie, and particularly with the active, affirmative misrepresentation that one is telling the truth rather than operating in a suspended context, is not merely the sacrifice of one of our important moral ends but also the basic conditions of interpersonal moral agency.
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CHAPTER TWO

Duress and Moral Progress

The dominant view about duress holds that, generally, unjustified or wrongfully exerted coercion entirely exonerates the party subjected to undue pressure from responsibility for whatever actions the duress produces.1 This is a powerful and attractive view. It makes sense, other things being equal, that one should not be held responsible for what results from the bluntest forms of coercion, coercion so blunt that some do not count it as coercion at all.2 If I wrench your hand and force a scrawled signature on a real estate contract, the consequences of that endorsement should not be laid on your doorstep. Your signature in such a case reflects nothing whatsoever about your will or your responsibility. It does not differ importantly from a forgery.3

In other cases, duress may exert such strong psychological pressure that we may regard the responding agent as, in essence, out of her right mind for reasons not ultimately attributable to her. Hence, responsibility seems inappropriate here too. Fair enough—at least where such duress is atypical, a surprise, or not the sort of thing we should expect the mature psychological agent to be able to manage. Note, however, that here duress triggers something like temporary insanity. It is the diminished capacity that does the moral work, not directly the duress.

Further reflection quickly complicates what the dominant view portrays as simple. When duress does not unhorse the agent—when she retains her composure and her compass4—duress may surely alter what she is responsible for doing. It may, for instance, partly excuse. But, it does not always entirely exonerate. Think of disproportionate responses to duress, say, in a case of blackmail. Unless B steals $10,000 from their mutual employer, A wrongfully threatens to reveal B’s embarrassing secret, which will lead to B’s expulsion from her treasured, elite backgammon club. (Perhaps B consults a copy of Backgammon for Dummies during bathroom breaks.) Through A’s threat, A exerts duress over B, but this surely would not justify or excuse B’s stealing the $10,000 in capitulation or engaging in violence toward A. Nor would it be permissible for B to retaliate by falsely impugning A’s credibility, e.g., by initiating a false rumor that A, a reporter, fabricated sources, or that A committed a heinous crime. A’s threat may undo some of B’s obligations to A, especially those conditioned on A’s reciprocity, but it is unclear that it undoes independently generated duties or obligations.

My aim here will be to explore what obligations, if any, remain or are incurred when one promises under duress. If, under duress, B offers a bargain or makes a promise to the coercer, it is unclear whether B may blithely issue a false promise or, later, view herself as entitled to ignore the commitment she undertook, solely on the grounds that the formation condition was deeply defective. Suppose that, in response to A’s blackmail threat, B instead offers to do something B already has strong reason, but no prior commitment, to do, e.g., B agrees to provide a needed raise to B’s struggling supervisees, who include A among their number. Even though A’s threat may be wrong, it is not clear that the moral remedy is to excuse B from performance or to regard the promise as utterly void, as though it never happened.

Indeed, on further reflection, it becomes a little mysterious what inclines us toward the dominant view. It is not hard to see that we might condemn the party exerting duress, but it does not follow that the party subject to it is off the hook for how she reacts and the choices she makes. I suspect the dominant view gains false momentum off the fumes of our third-party condemnation of the duress. As third parties, we may criminally punish the coercer. Within contract law, we decline to lend our efforts to help a coercer enforce agreements extracted using the technique of duress.5 That we decline to take the side of the coercer, however, does not (I think) serve as a reliable guide to the full moral terrain.

Although the choices a party makes under duress are not made under conditions she has chosen or circumstances she should, rightfully, be under, that does not really settle the case about whether her choices should be fully exonerated. Indeed, the idea that we aren’t at all responsible for the choices we make under conditions we do not choose seems like an element of the worst sort of libertarian fantasy. The idea that we are not responsible for the choices we make under conditions we should not have been under seems like an element of the worst sort of utopian fantasy. Many of the moral situations that are the hallmarks of responsibility are ones we have not chosen, would not choose, and should not be in (had others behaved well).6 Many cases of poverty that call for individual and social choices motivated by beneficence and justice are ones we have not chosen, would not have chosen, and, had others behaved well, would not be in. Yet we are responsible to make choices and honor commitments undertaken to address such poverty.

Perhaps duress is special. It does not merely deposit us in circumstances we did not choose and should not be in. With duress, the pressure of the unchosen is not merely part of our ambient environment, but involves specific and direct pressure intentionally exerted on a victim to circumvent her rational agency or unjustly distort her choice situation. In most cases, the leading beneficiary of the coerced promise is the coercing party. I am sure that these factors matter. Yet, I am not sure how they matter and whether the way they matter ramifies into a full justification or excuse for the victim’s responsive behavior.

This is all by way of preface to my general state of unease about duress and its relation to excuse and justification for nonperformance and for promissory misrepresentation. Here, I want to pursue an alternative to the dominant view about promises made under duress, an alternative inspired by some remarks of Immanuel Kant and of Adam Smith.

As I discussed in the last chapter, Kant contends that you may initially misrepresent to the mugger who, illegitimately threatening physical harm, demands to know the location of your wallet. But, if after that farcical cycle of communication completes, you then go on affirmatively to volunteer and represent yourself as volunteering truthful information, you are bound not to misrepresent.7 Something resonates here for me. I also find myself sympathetic to Adam Smith’s claim that one’s promise to a highwayman to send him money if he spares your life generates some obligation to fulfill the promise or to do something in its direction.8 I want to try to make sense of the judgment Adam Smith registers that one may create obligations under illegitimate duress, by further exploring the move Kant makes with respect to misrepresentation under duress. Both take the view that the mugger has no right to the truth or to what you promise, but, all the same, you may generate an obligation through your volunteered affirmations. I believe there is something to both ideas.

In brief, I will argue that there is an asymmetry between cases in which the party exerting duress dictates your response, e.g., directs that you “do this,” “say that,” or “promise this,” whether explicitly or obliquely, and cases in which the victim of duress genuinely initiates or creates the response, e.g., a victim volunteers that if the robber surrenders to the authorities, the victim will call a lawyer on his behalf or help his family pay their rent. The former orchestrated cases fit more comfortably with the dominant view, but the latter do not. Victims of duress may not be required to exert creative agency when operating under duress, but when they do so, I will argue, it is a morally charged activity.9 As others have argued about beneficence, once agents embark upon morally important but elective activity, they may then be embroiled in further duties, even though they needn’t have exposed themselves in the first place to that particular sort of accountability.10 Although I will focus on the case of promises made under duress by and to individuals, some points that emerge have broader significance for larger political issues about the possibility of social moral progress in nonideal circumstances.11

To vindicate the asymmetry, I will begin with some further clarifications about the relevant terrain. Then, I will draw a connection between honoring initiated promises under duress and the conditions of moral progress. I will end by considering some objections to the moral appropriateness of honoring promises made under duress.

Terminological and Moral Clarifications

Moral Progress

Although the term does not exactly litter the pages of legal or philosophical journals, I mean something fairly intuitive by “moral progress.” For an individual, to make moral progress would involve: a greater level of success in apprehending, understanding, and responding correctly to moral reasons, including greater compliance with one’s moral duties; further moral development and maturation in one’s character, attitudes, and habits; forging, maintaining, and deepening appropriate cooperative and other moral relationships with others characterized by mutual support, understanding, management of differences and conflicts through respect, appropriate sympathy, and the application of the techniques of reason rather than the use of force; and, the recognition and repair, where appropriate, of unremedied moral wrongs. In other words, moral progress involves improving one’s moral life and forging and sustaining a morally good and just character.

I assume that, for most people, substantial moral progress is robustly possible under the right conditions, even if challenging, episodic, and perhaps only occasional. Of course, in each individual case, there may be more and less propitious times and circumstances for personal growth. To say moral progress is robustly possible is not to say that it could happen in an instant or in a brief period, at any point in a person’s life, merely through simple resolutions and without social support. By stressing its robust possibility, I mean merely to reject the idea of utter irredeemability or profound incorrigibility.

Moral progress by a society would involve progress by its individual members on these dimensions; the provision of a supportive environment for members to progress in these ways; greater satisfaction of our joint, collective commitments to justice and other joint moral projects; and advancing the pursuit of appropriate moral, cooperative relations with other societies. It is a more complex issue whether every society can make moral progress. I take it that its members can, both as individuals and as a collective of individuals. But whether their society as a corporate body is capable of making progress may depend upon whether deeply unjust structural features define its identity. We might, for instance, think that a society structured around apartheid cannot make progress without becoming a different society. Nonetheless, because all that matters for my argument is the idea that the members of a society may individually and collectively change, I will leave aside the question whether an unjust society could alter dramatically while retaining its identity over time.

Duress

As with “moral progress,” I do not have anything special or precise in mind by “duress.” I will work with core cases of transparent duress, as contrasted with duress by fraud, in which the coerced party does not know the circumstances of her choice and so is unaware that those circumstances are tainted or morally sub-par.12 In the cases I am concerned with, a clear threat is exerted against a party who then responds. I mean to encompass promises made both under threats manifested by quid pro quo coercive offers (such as, “your money or your life”) and those offered in response to pure threats not ostensively presented or meant to elicit action or commitments from the threatened party (such as declarations like “I’ll get you” or “I plan to harm you”).13

Morally, I will take for granted that in the dictated cases, the mugger who demands your wallet acts wrongly and has no entitlement to the wallet when and after he takes it from you; he should give it back. Third parties should not respect any claims the mugger makes to the wallet and, indeed, may owe you assistance in recovering it. Furthermore, where the mugger demands that you promise not to report him as a condition of your leaving unscathed, I concur with the dominant view that your scripted promise has no force as such.14 Moreover, whether scripted or initiated, promises to perform intrinsically wrong actions or to give something that is intrinsically illegitimate for the coercer to have are not binding because (as I have argued elsewhere), in general there is no power to promise intrinsically immoral performances, whether under duress or not.15 So, when the bank robber threatens to shoot a guard in order to get the guard to lower his weapon, but the guard instead promises to join forces with the robber and to provide the combination to a safe, that promise has no force. Promises to violate duties to self, such as agreements of indentured servitude, also fall into this category.16

My thesis is that matters may differ, at least from the moral point of view of the promisor, when she genuinely volunteers something that she possesses the normative power to volunteer and to commit to. There are better and worse such promises. There are pedestrian mugging cases in which bodily harm is threatened and resources are given or promised instead; e.g., in exchange for release, you will not scream, or report the mugger, or offer your ring instead of your wallet, representing the jewelry as more valuable. There are also nonpedestrian cases in which the agreement itself has a more substantially morally charged content. For instance, when the robber issues the standard threat and the coerced party remonstrates with him to give up his life of crime and instead to enter rehab, promising to help him gain entry to a program the next day. In considering these promises, what matters, I suspect, is not the content of what is represented to the mugger alone, but also the victim’s role in the interaction. The victim’s role as the initiator of the solution, I think, makes a difference in whether he or she may misrepresent and what he or she should do thereafter. My challenge is to say a little more about why.

Before I do so, I need to offer further clarifications. First, I will assume that, by and large, we can distinguish which category actual cases fall into, although, in reality, the boundaries are not sharp. In part, the elusive line between the boundaries is due to the fact that a scripted promise may not wear its status explicitly on its sleeve. For instance, I mean to put in the dictated, compelled speech category cases in which the duress scenario is choreographed to elicit a predicted offer in response, even though it does not explicitly detail the terms of that acceptable offer: e.g., Bob files a frivolous law suit whose stakes threaten to ruin Sal. Although Sal could prevail as a legal matter, the suit will both embarrass Sal and cost too much to defend. Bob intends and structures this harassment to elicit a predictable settlement offer of $50,000 by Sal to make the suit go away. That is a scripted case, although Bob makes no explicit demand. Were Sal later to change her mind and attempt to set aside the settlement on the moral grounds that the settlement was induced only through illegitimate intimidation, I posit her resistance would be morally unremarkable.

I take a contrast case of an “initiated” promise to be one in which Sal responds, off-script, by offering and then promising, instead, to settle by donating $50,000 to Bob’s favorite charity and to attend counseling with Bob to work out their personal differences. Here, completely reneging seems more problematic. More common initiation cases are ones in which the victim negotiates with the robber terms in which she can keep some of her property, she and others may walk away safely or, in more satisfying cases, in which the robber will forego his aim and the victim will help him ensure fair conditions of surrender or, in less morally successful cases, unobstructed passage.

Second, I focus only on cases in which the good or the action that is promised retains (some) of its value, even if offered and given under circumstances that are not free or that involve illegitimate inducements. Water, money, phone calls, and legal assistance all seem like goods of that sort. On the other hand, there are some goods (or actions) whose internal integrity is compromised when they are given under or promised in response to illegitimate pressure, such as promises to give honorary awards; the honor they convey seems tainted (at best) when what induced it is not the underlying quality of the honoree’s bravery, writing, or what have you, but rather the promisor’s effort to resolve and escape duress.17

Third, my contention concerns only cases in which what is promised is not only a generally legitimate object of promise, but also not independently owed to the coercer as a matter of right. That is, I exclude cases in which the coerced party promises to redeem the coercer’s independent, valid claim of right. Certain forms of rebellion that elicit promises of reform may represent such cases, as when agents resort to force before it is justified, e.g., before exhausting peaceful methods of recourse, or when they deploy greater force than is justified as a remedy to recover or gain what is rightfully theirs. In other cases, the coercer may wield the prospect of disproportionate punishment and thereby inspire pledges of good behavior, or may issue an illicit threat to which the coerced party responsively promises something to which the coercer has a prior, but unredeemed, right. The disgruntled worker threatens the life of the abusive manager unless the manager steals $10,000 from the company for the worker, but the manager instead proposes to stop paying all the workers’ wages out of tips. Or, rightfully imprisoned but badly mistreated prisoners strong arm the warden and threaten to kill her from anger; she reacts by acknowledging their grievances and promising adequate meals and an end to guard abuses.

I put these cases aside because they do not seem especially interesting. Unless there is a good reason why good behavior is a condition of the right’s validity, the duress should be treated as a wrong and the perpetrator subjected to an appropriate remedy, but the right should be satisfied nonetheless unless there is some special reason to think the appropriate remedy to address the duress just happens to be the denial of that right. The prisoners should, perhaps, have their sentences extended, but their behavior does not justify failing to keep a promise to protect their safety and supply them enough food. Whether the promise does any work, or the underlying right carries the full load,18 what seems important is that even when what is promised was the object of the coercion, the fact that duress is used does not invalidate all claims to the object of the promise.

With these clarifications in hand, we can now turn to the central question: When a coerced party initiates a promise to act that is neither intrinsically wrong nor independently required, why do I think that that promise may have moral significance, even if its scripted, coerced counterpart does not?

Promises as a Moral Resource

Prominent accounts of why duress justifies nonperformance isolate convincing and serious defects in the transaction between the coercer and the victim. These defects are used, in turn, to explain why the coercer lacks a claim to the victim’s later performance. For example, Judith Jarvis Thomson argues that the coercer illegitimately diminishes the victim’s eligible alternatives, and this illegitimate inducement disqualifies the coercer from making a claim on the victim. The argument has the structure of a claim of unjust enrichment.19 David Owens’ account also focuses on how duress deprives the coercer of the ability to make a claim. His argument is that promises have special, distinctive normative force because they allow the promisee to direct the promisor’s activity in a way that she could not prior to the promise and to do so on the basis of an authority interest that is as of right. The value of the authority interest encapsulated in a promise is that it permits one to direct another person to do something through a mechanism distinct from brute force or an illegitimate command. Duress is therefore “self-undermining,” because it deprives the promise of its essential character and purpose.20 If the reason I prefer a promise from you that you will pay me money over forcing your hand to sign a check is that it is normatively preferable to be able to request the money as of right, as opposed to exerting the brute power to make it happen, then using brute power to extract the promise undermines the distinctive point (and power) of a promise. Threatening the use of brute power inherits this same problem. In Owens’ terminology, duress is sufficient to invalidate a promise because, for him, a valid promise is just a promise that imposes obligations on the promisor that are owed to the promisee and promissory obligations cannot be induced through wronging. Thus, by wronging the victim, duress cannot induce the obligations sought by the wrongdoer from his victim.21

Both of these accounts offer plausible reasons why a party exerting duress cannot demand performance on a promise thereby extracted. Both, to their credit, are also well-positioned to explain why promises may bind when legitimate threats of force are wielded and elicit a promise.22

Let us assume that one of these accounts, or something like them, succeeds with respect to divesting the promisee of any valid claims. Notice, however, that these accounts only address the (moral) point of view and the direct moral powers possessed by the attempted promisee. They do not settle the question of whether the absence of a claim by the promisee exhausts the moral significance of the promise if we instead consider the point of view of the promisor. If there are facets of a promise’s moral significance in addition to its value to the promisee, then some of its significance and perhaps its bindingness may survive even an illegitimate inducement.

A promise not only offers the promisee something, it also offers the promisor an opportunity. A promise divests a power from the promisor, but that divestiture is not solely or necessarily a cost to the promisor. In some cases, the promisor may, of course, value the promisee’s enhanced power. In the case of duress, the ability to offer a promise in exigent circumstances may permit the promisor to forge some sort of solution or craft an exit from the circumstances of duress. That opportunity may not only allow the promisor a better outcome than either submission to the force threatened by the coercer or submission to the coercer’s stated demands, but it may also permit the promisor to exert creative agency (albeit in compromised circumstances). For it to represent a true opportunity, though, it must be somewhat plausible to the promisee. If promisors in such circumstances operated under a (public) rule of permission whereby they could promise insincerely or regard themselves as under no obligation, then the promise could not serve, plausibly, as a reliable lever of exit. So, a moral rule that would void or invalidate such promises or would authorize their insincere proffers might not wrong the promisee, but would, I think, wrong potential promisors generally by depriving them of an important moral resource.

This may seem like a strange way of putting it, for one might think that the issue turns instead on the following prudential calculation.23 Promisors under duress may value the ability to make sincere promises with moral force, because that ability allows them to manage and escape nasty threats made by parties engaging in duress. On the other hand, if potential threateners are aware of this power, that power may represent an opportunity for them to exploit; it may make threats more likely and demands more expensive, if only to inspire more remunerative creative alternatives initiated by the coerced.

So, one might think that this line of reasoning suggests a prudential calculation for all of us: are the opportunities created by the ability to make a believable promise under duress overshadowed by the vulnerabilities those opportunities in turn create, as well as by the likelihood those vulnerabilities will be exploited? A power to promise whose value is that it allows one to escape from a threat that the power itself makes more likely may seem like a dubious resource at best. Further, the information we would need to argue that the opportunity is one that, prudentially, we should protect seems both variable and elusive.

But this purely prudential perspective on the matter is importantly narrow. When I previously referred to the power to make a promise and to convey it believably, I characterized this power as a “moral resource” advisedly. The ability to initiate a promise under duress does not merely represent an opportunity for the promisor to escape whatever is threatened, but represents an opportunity for forging some form of settlement and resolution of conflict.

Even though what is at stake is predominately one’s safety and egress from danger, achieving these goals well is a moral and not merely a prudential endeavor. We regularly have moral duties under nonideal circumstances that are not of our making, circumstances for which we are not otherwise responsible. Much of our moral lives have this quality. But though we are not responsible for the situation in which we find ourselves, we inherit responsibilities for managing the situation and facing the challenges it presents, including burdens that, in ideal circumstances, we would not bear. We have reasons to attempt to comport ourselves well in nonideal circumstances, so as not to trample on others or misuse or hoard the arbitrary advantages we happen to have. Beyond that, we also have reasons to aspire to moral progress and to attempt to lift ourselves and others out of our nonideal circumstances.24

Although the fundamental moral principles will not differ from those operating in ideal conditions, their instantiation in distinct nonideal circumstances will not always submit to easy application or familiar forms, recognizable from frequent repetition.25 Moving from a unique, nonideal situation toward circumstances that approach appropriate moral relations may therefore require significant forms of moral ingenuity and innovation, even while these efforts are shaped by familiar moral constraints. Extracting oneself from a situation of duress through a promise (or a series of representations) might be considered a writ-small version, albeit gradual and halting, of the more general but locally crafted transformation from nonideal circumstances toward the regulative ideal that we are all bound to aspire to and support.

This effort is a moral one and not merely a prudential one because one’s activity does not merely promote one’s interests. It also aims to end or neutralize a wrong—the duress. Thereby, it moves both parties closer toward the regulative ideal through an imperfect, fledgling form of per suasion and directness, rather than through brute force. The implementation of the idea that such representations have no moral significance (and so permissibly may be falsely offered), or the maxim that they will be offered but not respected would, if universalized, deprive us of a significant moral tool. Except for exhortations unlikely to meet with immediate success, it would leave us little possibility of reasoned resolution and, so, little role for our significant powers of innovation. When one initiates a promise to escape and bring an episode of duress to a close, one therefore invokes an important moral resource that enables moral progress. In so doing, one is obliged to other, future victims and to the moral community generally, to act to protect its renewability rather than risking that this resource will be depleted.

Three Questions

This perspective on promises initiated under duress immediately raises three questions:

1.  Why do I characterize promises initiated (and in some respect honored) by the coerced party under duress as a form of moral progress rather than a move from one nonideal position to another?

2.  If there is an asymmetry between promises made under duress that are demanded by the coercer and those initiated by the coerced, what accounts for it and how is it related to moral progress?

3.  Does this position suggest that promises initiated by the coerced party under duress are fully binding?

I will now attempt some answers.

I have so far been suggesting that the ability to initiate binding promises while under duress (and the related obligation that one’s initiated representations be veridical, even under duress) represents an opportunity to generate obligations or constraints that in turn generate opportunities and occasions for moral progress. The foundational importance of preserving this opportunity grounds the moral obligation to honor the promise initiated under duress. Against this suggestion it may be observed that the promises that are extracted will, in many instances, effect a transfer of resources from a party who has a right to them to a party who does not. Furthermore, the catalyst of that transfer involves the levying of illegitimate force. So, often, duress will produce illegitimate outcomes, effected by illegitimate means; the fact that a promise served as a way station or conduit passed through before arriving at the illegitimate outcome does not wash it clean. Keeping a promise made under duress just shifts the pieces around but does not represent a step forward.

My answer to this challenge will also supply the answer to the second question, namely, given that duress is the catalyst of the promise, why does it make such a difference in my view whether its cessation happens on terms solely dictated by the party exerting duress or on terms introduced by the victim?

Start with the case of the robber who declares “your money or your life.” Meekly or angrily, as the case may be, you hand over your money. In some cases, although you have a self-regarding obligation to resist the duress, you may assume that here there is no chance of disarming or evading the threat. Compare this case of pure capitulation with the case where you instead reply, “Look—I really need this money to get home. But this ring is worth more than the cash I have on me … if you take it instead and let me keep the money, I promise not to block its subsequent sale or file a report,” or in more intimate cases, “… I promise not to tell your sister.” Are these situations distinguishable? Should one really keep the promise?

Neither case is any good, but there is something to be said for the latter as distinguished from the former. In the former case, what happens is entirely dictated by the robber using illegitimate means and incentives. In the latter case, three things of moral import occur.

First, the victim exerts some creative agency in the situation and it has an effect on what happens. Although the robber retains most of the power in the situation, and that power is illegitimately wrought and illegitimately deployed, still—the terms of what happens and the method by which it is effected involve both parties acting as agents. Under the first scenario, the robber is the only person articulating terms that are effective. In the second scenario, both agents play a role in determining the outcome.

Of course, promises are not the only moral mechanism that may empower the victim. For example, the victim may show kindness or convey understanding to the mugger in a way that establishes a human connection that defuses the situation. But, in ways not captured by demonstrations of kindness, promises serve other moral and dignitary functions, as the following further two features bring out.

Second, although the robber’s interests are predominantly served by the resolution in either case, the negotiated case involves both the advancing of a truncated agenda of the coerced party’s morally legitimate interests, as she sees them, and their effective acceptance by the party exerting coercion. Notice that it isn’t merely that the coerced party gets more that she wants in this dreadful situation. For, the negotiated solution importantly differs from a third case in which the robber spies the ring and says “I want that too” and then, in the rush to run away, drops one’s wallet so that the victim loses the ring but retains the money to get home. By contrast with the wallet dropping case, when these results come about because of the proffering and acceptance of a promise, the victim’s legitimate interests are (in a defective sense to be sure) recognized and permitted to operate by both parties as a sort of reason for the outcome. The promise, therefore, achieves something that the forging of a human connection through the expression of kindness or understanding may not, namely the mugger’s partial acceptance of the victim’s own articulation of her interests as having weight.

Both of these moments—the introduction of shared agency, albeit hampered, lopsided, and hierarchical, and the effective acceptance by the coercing party of the coerced party’s articulated interests as relevant to the scenario’s resolution—represent substantial moral advances over the simple case of effectively exerted duress. To be sure, even in the promise case, the coercing agent’s private perspective and his immoral methods still drive the scenario in highly objectionable ways. Still, the negotiated version is more morally complex in salutary ways. The negotiated process introduces elements of what appropriate moral relations would look like into a situation where they are lacking. In some cases, the progress is not merely symbolic but also involves quite substantial achievements, as with negotiated surrenders. It is not a fully satisfactory picture, to be sure, but once a party resorts to duress, we have already exited the realm of the satisfactory.

Finally, when the promisor substantially honors the promise after the fact, the promisor establishes a (thin) foundation for building trust between the promisor (and other moral agents) and the promisee. The promisor demonstrates that despite the promisee’s morally criminal behavior, the promisee has not been utterly banished from the circle of potential beneficiaries and objects of fidelity and honor, even if the promisee lacks standing to demand conforming actions as a matter of right. The promisee’s criminal behavior may have altered her moral status in some respects, but it has not left her merely a target of repercussions and efforts to contain her bad will. Of course, other measures we take toward criminals (e.g., to afford them rights of due process or to protect them against abusive forms of punishment) also convey this significant stance.26 What a commitment to abstain from untruthful, nondefensive misrepresentations and to treat an initiated promise made under duress as binding adds is the production of an obligation whose content is not predetermined (as it is in the prohibition against cruel and unusual punishment or the right to counsel). Instead, the content emanates from the details of the interaction with the particular moral criminal. That fact establishes the basis for some trust in what emerges from other interactions and not just trust in adherence to a prespecified, institutionalized list of substantive rights.

This final feature highlights one of the unique moral functions of the promise in nonideal circumstances. Consider the contrast with persuasion, perhaps the most important mechanism of resolving conflict. Persuasion also involves the profound exertion of the agency of the victim and forges an intellectual connection between the parties that may result in the absorption of the victim’s own position into the mugger’s practical agenda. Elizabeth Anscombe once neutralized a mugger’s threat in Chicago by reproaching him that this was “no way to treat a visitor” and, then, either shamed him or charmed him (or both) into escorting her through the neighborhood.27 Obviously, persuasion is more ideal in many ways than resorting to negotiation. On the other hand, persuasion is not always available: it is foolhardy to expect criminals to alter their perspective and their aims so thoroughly on a dime. We need additional moral tools to address nonideal circumstances. Unlike persuasion, negotiation and the offering of a promise does not depend upon effecting a conversion, but only on accepting more modest concessions. Moreover, a promise connects the promisor and promisee over time in ways that persuasion does not. As the third feature of the promise highlights, this connection can facilitate important moral work both by forging bonds of trust and by signaling the impact of criminal behavior on future relationships.

Having argued that initiated promises serve morally important purposes, even when initiated under duress, I hasten to clarify that to regard the promise initiated under duress as having some moral force is not tantamount to allowing duress to manufacture rewards. Here, I begin to address the third question I posed. For the promise to do its moral work, its issuer has to regard it and treat it as having some moral significance. This idea is perfectly consistent with the concomitant idea that the deployment of duress should be responded to and punished or remedied, as the case may be. Further, third parties, I think, need not come to the aid of the promisee when the promisor either deliberately reneges or for some other sort of reason, breaches (as when execution of her promise is stymied for reasons out of her control). I have only argued that initiated promises induced under duress (that do not themselves involve the promotion of evil) may exert some moral weight. I agree they do not have the same significance, e.g., for third parties, as promises made under appropriate conditions. So, to think these promises have some significance is not to endorse duress or to roll over in its wake.

Why do I say “some” moral significance or “some” moral weight? Why the qualifier? As we have noted, the standard rationale for promissory fidelity is not present: this is not a normal case in which a discretionary right has been shifted from the promisor to the promisee. For the negotiation between the coercer and the coerced to proceed on a public, reasoned basis and not through mere reactions to private predictions of the other’s behavior, the promise must not be a farce. Thus, there is reason for the promisor to honor it in some way after the duress and its threat have subsided. At a minimum, I think this means that the promisor cannot pretend the promise was never made. She cannot treat the decision about whether to do what was promised fresh and anew, now that she is out from under the pressure of the duress. This promise shares the fundamental feature of all promises: that it disrupts the normal operation of an agent’s discretionary permissions later to reconsider one’s announced intentions afresh.

Still, because the promise is made under duress, substantially framed by the coercer’s will and terms, there would seem to be legitimate moral room after the fact for the promisor to inject her perspective to a greater degree than under more legitimate promissory circumstances. She may ask, once she is not under duress, what would be reasonable to honor in light of the fact that honoring the commitment in some way is necessary to render possible a rational acceptance of these sorts of resolutions and, thereby, to render possible moral progress without complete conversion. The relevant question cannot be, “What agreement would I have made with the promisee under free and fair conditions of choice?” That question would indulge the fantasy that the nonideal conditions never transpired or never would transpire again. What may be more appropriate is the question, “What aspect of these terms would I accede to that manifest good faith toward our relation and still offer a reasonable incentive to the agent exerting duress, given his limited agenda of interests, to abandon coercion?” This question may permit a less than full execution of the original promise and allow for excising excessive (relative to context) terms that may be the mere products of force and fear.

I have suggested that promises made under duress may have some binding force but do not work in the same way as promises made under voluntary conditions. Under standard conditions, a promise to phi at time t divests the promisor of her right to reconsider whether to phi, that is, her right to entertain any and all considerations that bear on whether to phi at t. That right is transferred to the promisee who may demand or waive performance by the promisor. Under duress, the promisor divests her standard power fully to reconsider whether to phi at the time of performance. But, what is unusual is that this divestment is decoupled from a right to demand performance of the promisor by the promisee. Hence, the promise has some moral force, but of a different sort than the moral force of standard promises, both because the promisee is not directly empowered by the promise initiated under duress and because third parties need not enforce the initiated promise on the promisee’s behalf. Further, the substandard conditions of formation (that block the transfer of a right to demand performance of the promise) may also affect how complete the divestiture of the normative power to reconsider is; they may explain why the promise has moral force but may not strictly bind the promisor to the full terms of its original content.

WAIVER

It may be objected, though, that this picture cannot explain the intuitive sense that the promisor is not at all bound by a promise made under duress if the promisee (say from remorse for his coercion) waives the promise. If the promisee has no right to performance, how can his waiver be effective? Waiver only makes sense as part of the full panoply of promissory powers, including the right to demand performance, but the idea that a promise under duress has full force seems absurd.

So, how can I explain the apparent phenomenon of waiver given that the promisee lacks the right to demand performance? I contend that “waiver” operates differently in the case of a coerced promise than in the case of straightforward promise. Strictly speaking, in cases of promises initiated under duress, the promisee has no power to waive performance, because the promisee has no right to demand performance. But, when the promisee signals a lack of interest in the promise being kept or makes an effort to “waive” the promise, it may exert a moral effect akin to that of standard waivers for different reasons. Broadly speaking, when the promisee attempts to waive, that waiver satisfies the moral purposes driving my position that the coerced promise has some moral force; given the waiver, there no longer is much point to performance. Specifically: through responsive performance, namely by ending the coercion on the terms of the initiated promise, the promisee has recognized the agency and interests of the promisor. Through the subsequent “waiver,” the promisee acknowledges that some sort of performance by the promisor is expected to occur which, thereby, demonstrates that some foundation of trust has been built and internalized. Given the achievement of these purposes, there is no further reason to regard the promise as demanding performance in order to show that the promisor regards the promise as having force.28

A COMPETING EXPLANATION

One might object that the combination of the promisee’s inability to demand performance, coupled with the promisor’s evident permission to modify, unilaterally, the content of the commitment, shows that whatever obligation is here is not really promissory in nature. Perhaps there are nonpromissory reasons at work that are directed at bridging the divide between the parties and forging a human connection; those reasons might misleadingly feed my sense that there is a promissory obligation. In some cases, a level-headed, compassionate victim may look past the threat and perceive the terrible straits that the criminal must be in for him to resort to duress; a sympathetic response may then seem warranted, one that may often bear some relation to what was promised, but is really driven by kindness.29 That suggestion may seem bolstered by the following example, which I will call Holton’s case.30 Suppose a mugger allows a victim to go free after the victim promises to buy the mugger alcohol at an adjacent liquor store that has declined to serve the mugger given a prior unpleasant episode. On gaining her freedom, the victim might go ahead and buy the mugger something, but might reasonably substitute food for alcohol. This example suggests that the underlying motive is sympathy, not some semblance of promissory commitment.

For two reasons, I am unconvinced that kindness or sympathy do the dominant work here, although they may operate as reinforcing motives. First, that one volunteered a promise seems to matter, even in Holton’s case. I have already argued that it matters whether the promise is scripted or initiated. Here is an additional consideration: if mid-threat, the mugger saw a police car go by, startled, and abandoned the crime, one would not be obliged to buy the mugger food, alcohol, or blankets even if fifteen minutes later the mugger and victim happened both to be in the parking lot of the nearest convenience store. Sometimes it might be the right thing to do and other times not. In any case, the gesture here feels more optional than it does when the victim initiates a promise to buy sundries. Yet, considerations of kindness or sympathy should be roughly on a par whether the crime was abandoned midway, whether the mugger demanded a promise to buy alcohol, or whether the promise was initiated by the victim as an alternate resolution to their confrontation. Perhaps, though, one has reason to be more kind or sympathetic to a troubled person who responds to an initiated promise because it shows that person is open to a different sort of relationship than one entirely dominated by force. On this reading, the mugger’s responsiveness to the initiated promise does not make one bound by the promise, but the responsiveness may give the victim a stronger connection to, or hope for, the mugger’s humanity, which in turn may justify greater kindness or sympathy than in the two contrasting cases.

I remain unconvinced in part because, although I have argued that the content of the commitment is somewhat revisable, it seems as though what one has promised also matters. I do not share the intuition that one may substitute food for alcohol in the prior example. Although I agree that, in many cases, the promisor may revise the content of the commitment to account for his compromised bargaining position in the encounter, good faith requires attending to the impetus for agreement. In the prior case, the promise to purchase alcohol motivated the resolution because that good was unavailable to the mugger; whereas, presumably, the mugger faced no obstacle to obtaining food. To substitute food for the promised alcohol might be the kind thing to do, but it seems unduly dismissive of the agreement the parties forged and the (highly imperfect) respect for each other’s agency this agreement showed.

Still, whether kindness or sympathy are the explanatory motives or not, there is a larger theoretical concern here. Is it is appropriate to call this agreement a promise given its unusual features, namely the promisee’s inability to demand performance and the promisor’s (limited) unilateral ability to modify the content of the commitment? I agree that this is a peripheral and hobbled form of promise, but because it does involve the promisor’s relinquishment of her discretionary right to decide what to do at the time of performance and because what was agreed to and why plays a crucial role in determining what she should do at the time of performance, I think it is not too strained to call this a form of promise. Nevertheless, the label of “promise” does not matter so much for my purposes. Those who would prefer to restrict the use of “promise” to its central case of the full-fledged transfer of a right from promisor to promisee, where the promisee has the right to demand or waive performance and modifications require joint consent, certainly have a case. My main points would not be compromised if we were instead to call these commitments initiated under duress mere “agreements.”

THIRD PARTIES AND CONTRACTS

A related issue concerns third parties: I have remarked that because the coercing party does not inherit or gain the discretionary right that the promisor has yielded in some way through the promise, therefore third parties need not come to the assistance of the coercing party if the coerced party reneges or otherwise breaches. Although the promisor may act wrongly by disregarding the promise, the coerced party does not gain a right of performance in contrast to the rights promisees gain from promises made under standard conditions. But, even if third parties need not assist the coerced party, must they respect the performance of the coerced party? If, in response to duress, a coerced party offers her ring rather than her wallet or promises not to testify against the thief, should the thief allow her to retain her cell phone, or if a hostage negotiator promises the hostage-taker that he will be allowed to see his family before being taken into custody, must third parties respect these pledges where the promisor attempts to carry them out, or may they permissibly attempt to obstruct the promisors’ performance?31

I am not sure that they must (and it may depend on the externalities of performance), but where the promisor’s performance is in the service of satisfying the terms of conflict resolution, third parties inherit some reasons to respect this performance as contributing to the end of coauthored moral progress.

Why not go further and argue that initiated promises made under duress should be legally enforced? If it is wrong not to honor them in some way, why shouldn’t third parties, including the community in its judicial guise, play a role in reinforcing that moral norm by establishing a legal expectation of performance? Or, in other words, if the argument for qualified promissory fidelity for initiated promises under duress succeeds, doesn’t it suggest that the legal doctrine of duress should be reformed to parallel this distinction between initiated and scripted promises, rather than permitting all promises made under duress to be voided at the discretion of the promisor?

My answer draws on a conception of the larger mission and broader meaning of contract law, to which I can only gesture here. Contract law is the primary social institution dedicated to both the facilitation of promises as well as their enforcement, while simultaneously operating as one component of our joint project of creating social resources and distributing them in a fair manner. This is an ideal description. I acknowledge that the actual institutions within this joint project fall substantially short of achieving this joint aim. (Still, contract law itself is not the major offender here in failing to instantiate distributive justice. That finger should be pointed in the general direction of property law and our tax system.)

One way to consider what promises we should legally enforce is to pose the broader questions: First, to what sorts of promises do we wish to lend our collective efforts to facilitate and to enforce? Second, to what sorts of parties do we wish to lend our collective assistance to aid in their efforts to form and execute promises? Third, what sorts of circumstances do we judge as appropriate situations for commitment and exchange?

Of course, contract law should accommodate the ability of citizens to fulfill their duties and live moral lives. Hence, as with the current law on duress, it should not prohibit or interfere with performance by willing promisors. But, were the legal institution of contract to enforce promises made under duress in private suits between coercers and the coerced, it would throw the weight of the community behind the aims of the coercer, even though the moral argument for fidelity does not establish any moral right or claim of the promisee to performance. Without such a claim, the community’s joining forces with the coercer seems (highly) inappropriate, given the injustice of the coercing agent’s behavior and the injustice of the circumstances the coercing agent created that elicited an agreement. Or, in other words, given the larger portfolio of contract law, the enforcement of promises made under duress would not merely affirm the moral maxim of fidelity for initiated promises, but would also endorse the creation, as well as the resolution, of the flawed circumstances of formation. Because there is reason unequivocally to condemn the circumstances the mugger generates that inspire initiated promises, we have strong reason to refuse to lend any assistance to the mugger in enforcing the promise. Although it is sometimes good for victims to initiate meaningful promises when under duress, the community’s refusal to enforce such promises operates as a decisive statement to the mugger that he may not treat another’s unjust vulnerability as a valid opportunity for extracting (or inspiring) commitments, particularly when he generated that vulnerability.

Promising vs. More Active Engagement

Another Version of the Dilemma

At this point, it may appear there is a danger that another version of the dilemma may emerge, one that resembles the prudential dilemma I put aside earlier, but in a more complex form that incorporates the moral resources that promising affords. Recognizing initiated promises as binding not only offers victims opportunities to negotiate an exit from duress, but also to play an active role in ending conflict in a manner that involves the partly successful exertion and recognition of their agency. That active role already constitutes a form of moral progress. It also offers a unique sort of opportunity to initiate a process of moral change in a compromised moral agent, one that may occur absent the fairly remote contingencies of capture or complete persuasion. But, protecting and deploying these moral resources may make coercion more likely to occur—a moral disaster in its own right. Muggers and other criminals may be more likely to resort to coercion if they believe that they may be able, thereby, to extract a binding promise that is in their interest.32

I am not persuaded that this is a true dilemma. First, this problem does not arrive at what we might call the level of semi-ideal theory, that is the level at which the rules of moral behavior are public, although some members of the community remain morally challenged and are not fully compliant. As I argued earlier, my position offers no refuge to those who exert duress in the hopes of extracting a promise. Those promises would be “scripted,” in my sense, and would not bind. So a rule that judged only initiated promises to be binding would not, rationally, provide an incentive for someone to initiate coercion in the hopes of extracting a binding promise.

But, understandably, this answer may feel unsatisfying. Stepping outside of semi-ideal theory, if victims of duress honor their initiated promises, one may worry that the misleading, external appearance will be that coercion pays. Even if the coercion inspired by this appearance will not generate binding promises, more coercion may nevertheless be inspired by the appearance of a reward. Further, we may not, in the moment or soon thereafter, be able to discern whether any particular bout of coercion was independently prompted or inspired by the misleading appearance that coercion might yield a remunerative offer. That is to say, we may not be able to tell whether an elicited promise is scripted or initiated. So, the concern is that a rule of honoring initiated promises may provoke more coercion and may result in more unjust payouts than would occur absent such a rule.

It is difficult to assess how great of a concern this is. Evaluating the probabilities here requires a great deal of situational knowledge and therefore defies general assessment. As with the prudential dilemma, it seems difficult, if not misguided, to try to evaluate the probabilities in any general way, given the rather complex synergistic variables, including the particular rate of frequency of duress and promising, other situational variables that influence crime, the mitigating effects of any moral progress made through establishing channels of trust and communication, as well as how necessary work on other fronts to eliminate the more significant causes of violence interacts with efforts to establish relationships of trust.

Still, the epistemic elusiveness of the degree of the risk does not offer much solace. One may reasonably find it difficult to shake the concern entirely. Yet, for my purposes, it is slightly off-topic. Because this version of the objection gains traction from the prediction that an observed activity will give rise to a mistaken inference, the objection really attaches more to the question of whether and when to initiate promises under duress, not whether to breach initiated promises under duress once they are made. That is, this objection does not challenge my core contention that to preserve the moral opportunities that initiated promises represent, it is important to honor them. Even if a concern about providing incentives to crime counsels against frequent initiations, nonetheless that reticence is entirely consistent with the conviction that one should honor initiated promises in order to retain the possibility of a reasoned resolution of conflict and to promote the forging of connections, even in strained circumstances. Otherwise, resigning ourselves to capitulation or brute force are the only options to terminate conflict once it has begun. Not all circumstances may be propitious for the option’s regular use, but the option should be preserved for those situations where it may be used without triggering an aggravated cycle of violence.

Should One Ever Initiate a Promise Under Duress?

The rationale behind this argument for honoring whatever initiated promises happen to be made, however, suggests that the protected opportunity to advance credible initiated promises should be used, at least on some occasions; some initiated promises should be made. That is, it is not the sort of option that one preserves as viable but hopes never to use, as with the example of nuclear threat. This is the kind of option one preserves as viable in the hope that circumstances will sometimes permit its deployment. Against this idea, further objections might be advanced questioning whether victims should ever use this option.

Despite the possible collateral moral rewards, initiating a promise that carries moral force, when under duress, may seem to conflict with vindicating one’s duties to self. In Murder and Mayhem, Barbara Herman offers a Kantian argument for self-defense and contends: “[A] maxim of aggression or violence involves … the discounting of my agency. The aggressor would use me (take my life) for his purposes…. This gives more than permission for an act of self-defense when that is necessary to resist the aggression. It imposes a requirement that aggression be resisted. Though I may not be able to prevent the aggressor’s success, I may not be passive in the face of aggression. Passivity here is like complicity.”33

One way to understand my argument is in the spirit of Herman’s position. My suggestion is that such resistance to disrespect for rational agency may come not merely through the mechanism of physical self-defense, but also through victim-initiated negotiation and engagement as a kind of constructive resistance to the initial disrespect shown by the aggressor.34

But, for some, her demand we not be passive and complicit might be thought to raise some objections to my claims. Wouldn’t it be preferable, from the perspective of standing up for rational agency, not to recognize the coercer as a negotiating partner, not to give his bargaining position the respect of recognition (given its provenance), and, instead, to try to evade or reduce the success of the duress?35 Negotiation involves some measure of acknowledgment of the other party as an eligible negotiation partner; this may seem inappropriate, whereas more active forms of resistance and even capitulation do not involve such misplaced forms of recognition. Further, a norm of honoring such promises may permit wrongdoers to profit from illegitimate methods, while subjecting victims to (further) humiliation.36

In response, we might distinguish endorsement of or acquiescence in the coercer’s maxim from recognition of the coercer’s power to wreak destruction. Negotiation involves the latter but need not amount to the former. The relevant resistance comes through the assertion of an independent point of view and the effort to gain recognition of it by one’s oppressor. The idea that we might achieve moral progress without some of the undeserving profiting along the way seems unhelpfully utopian, and not merely because their profit is predictable. So too it seems overly fastidious to think that moral progress is not worth it at that price.

If one instead thought that illegitimate starting points precluded all negotiations or that transacting with bad agents was morally excluded on the grounds that it amounted to accepting the legitimacy of their position, then our only methods of effecting moral transformation would be through pure speech and efforts at persuasion; our only methods of self-protection in the interim would be withdrawal or forceful confrontation. Although I am a believer in the power of argument, alongside, I suspect, most readers who have bothered to persist to this point, I don’t kid my self that moral transformation happens merely and completely by thumbing through Ethics, Philosophy and Public Affairs, the Boston Review, and the Philosophical Review. I simultaneously think every public library should subscribe to these journals and that even if that pipe dream were realized, the crime rate wouldn’t plummet any time soon.

Moral growth, insight, and transformation often depend upon complex, mediated discoveries arising in the context of relationships with others and the navigation of both similarity and difference.37 Neither fully principled revolutions nor, on the individual side, epiphanic conversions are commonplace. Sometimes those engaged in wrongdoing are engaged in the sort of momentary weakness of the will from which they could be prodded to emerge on the spot; more often, I fear, the orientation toward wrongdoing is more deeply rooted in character—in rationalizations and wrong-headed orientations toward circumstances that in turn infuse and inform the underlying architecture of desire and perceptions of others, social relationships, and therefore what actions that affect others are choice-worthy. This sort of bunker does not yield readily to reasoned pleading. Moral conversion often takes time. It typically isn’t the sort of learning that involves adding new data to a growing archive with a prefabricated, highly structured catalog and prelabeled shelves waiting to be filled. It involves adding and altering perspectives and reasons in ways that require revisions of the entire internal infrastructure.

If so, in the short and medium term, while we protest and wait for pure forms of moral persuasion to latch on and take full root, the alternatives are: stagnation, in which we are subject to unjust force and either capitulate to it or manage to escape; segregation and evasion of unreliable moral agents; or, confrontation through violence. The latter two options may leave wrongdoers shorn of wrongful profits but will also exclude them from joint participation in the moral perspective. These options do not seem notably preferable, in principle or in fact, to negotiated solutions that may risk allowing coercers to benefit from malfeasance, but that also involve them with us in joint action that has imperfect, but rudimentary, moral elements and that also marks the beginning of a relationship of trust. The hope would be for that beginning, at least on some occasions, to mature into something more lasting and complete.

Of course, on other occasions, the opportunity would not be well used. Acting in a trustworthy way toward the untrustworthy involves risks that may be exploited and frequently should not be taken. I am not arguing that we should always expose our flank to those on a coercive spree, in the naïve hope that a show of moral imagination will spark cooperation and compromise. Interactions with the wicked often require more straightforward methods of protection, defense, and resistance. Sometimes, it is foolhardy to hope that a true opportunity for gradual change presents itself. We may be in a “reiterating game” in which our offered compromise will only contribute to a structural pattern of ongoing domination. That’s wrong.38

What of the objection that having to honor the promise is cruel and humiliating to the victim by, in effect, prolonging her victimization and her subjection to a coercive force? Having to continue a relationship with the mugger and to serve his interests cannot be fair to the victim. Consideration of the burden that promissory fulfillment would represent for the victim thus casts doubt upon my contention that the promise exerts moral force.

I agree that the emotional burden the victim may experience upon fulfillment (or its contemplation) is a relevant factor in considering whether to initiate a promise at all. It is also relevant to the later questions of whether the promise has moral force and/or whether, even if it does, nonperformance may be excused. I am inclined to think that the impact on the victim speaks to excuse rather than justification for breach, partly because some victims, including many institutional organizations and representatives subject to coercion, may not experience an emotional burden. Further, some victims may reasonably regard the initiated promise and the negotiated solution as an important exercise of their agency under demanding conditions and regard the fulfillment of the promise as a vindication of their honor. The reasonableness of both reactions strikes me as evidence for the view that a strongly felt emotional burden may constitute a complete excuse for nonperformance but not a reason to think the promise itself lacks moral force.

To pick up a related strand: does my argument suggest that I condemn capitulation to duress or that I regard evasion of duress or unobtrusive efforts to mitigate its effectiveness as poor substitutes for negotiation? No, and a qualified yes. Obviously, in many situations, resistance to duress in any form may not be a reasonable, viable option because it is either unsafe or simply psychologically unavailable to the threatened agent. Moreover, some cases of capitulation involve courage: whether through enduring a painful loss because resistance would hurt oneself or others to an intolerable extent, or because capitulation may falsely appear to others to compromise one’s principles or one’s dignity. I have in mind here what I take to be the courageous decision of the New York Times and the Washington Post to publish Ted Kaczynski’s manifesto in response to his threat, in the alternative, to continue killing.39

Still, where either is possible, is there a reason to prefer evasion and mitigation to negotiation? Take this case: the robber says, “Your wallet or I do you harm.” I happen to be a magician. My wallet has a hidden slit that allows me to extract some money surreptitiously. As I hand it over, I could palm $100 without the robber noticing; thereby I would exert my own will without conditioning it on the permission of someone who illegitimately asserts authority over me, frustrate some of the robber’s illicit aim, and mitigate the effect of the duress. Or, I could explain my need for the $100 to the robber and get him to agree that I will retain it, perhaps by promising something else of interest to him. Is there a clearly superior alternative? In the first case, the bad will’s authority is refused and (partially) frustrated; in the second, the bad will is partly recognized and partly altered. There is a certain pride to be had in the moment of surreptitious subversion when contrasted with that of meek capitulation. Still, what is absent from the subversion as compared to the negotiation scenario, is the forging of a connection through honest and publicly transparent mechanisms of transaction.

I doubt there is a straightforward, uniformly applicable answer to the question of which strategy is morally preferable. Either involves moral sacrifice. I am certainly not claiming that it is morally untoward for individuals to take precautions at night and avoid dark alleys. On the other hand, even were a general social practice and policy of containment and avoidance of those with criminal intent feasible and we could, thereby, achieve perfect frustration of criminal aims, there is something morally inadequate about that approach to moral imperfection, even coupled with a side-project of preaching to trigger conversion. That stance may satisfy an imperative to frustrate the bad will, but it runs a substantial risk that it will not do much to contribute to our joint moral evolution.

Our responsiveness to reasons is often mediated and happens indirectly through the construction of character. The development, maintenance, and evolution of moral character among well-functioning agents generally depend upon a richly textured social atmosphere of supportive relationships and well-structured institutions. If so, why think access to those variegated resources any less important for those with actively compromised moral agency? We have reason to think that moral progress by individuals and by communities depends upon the gradual building of relationships and the slow accretion of trust, rather than the maintenance of distance. It depends on what is at risk and what might be achieved, but in some circumstances, more contact and engagement may be required even at the cost of taking the initiative to give up some of what one would otherwise be entitled to keep.
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CHAPTER THREE

A Thinker-Based Approach to Freedom of Speech

Chapter One argued that because of its potential for precision and directness, discursive communication plays a special role in our moral lives. Its reliability renders possible, for example, commitments of trust under fraught circumstances of the kind that I have just discussed in Chapter Two. The need to safeguard its ability to play that role undergirds the wrong of lying in particular. Although it has not been my focus, deception also threatens the full achievement of these interests. Both the prohibition on lying and the prohibition on wrongful deception work, in different ways, to protect the ability of listeners to rely on speech to develop understandings of one another and of the world. These understandings are essential for our mutual flourishing, for the apprehension and discharge of our moral obligations to one another as individuals, and to enable us to act well, in concert, and pursue our collective moral ends.

In this chapter, I draw some connections between these values and freedom of speech. In the chapters that follow, I explore the ramifications of these connections to questions raised by the legal regulation of lies on the one hand, and the use of the lies by social and legal institutions on the other. In this chapter, I argue that, roughly speaking, the same interests that undergird the major ethical prohibitions relating to communication (the strict prohibition on lying and the more variegated prohibitions on deception) also play a role in undergirding freedom of thought and freedom of communication, two related and mutually dependent freedoms that I conjoin under the label “freedom of speech.”

As I argued in Chapter One, the prohibition on lying protects the meaningfulness and effectiveness of sincere testimony as a source of knowledge about the beliefs of the speaker. The prohibition on (wrongful) deception protects the ability of listeners to make and rely upon reasonable inferences from the content of such sincere testimony (and from other forms of communicative behavior), while also protecting the ability of speakers to convey information, broadly speaking, effectively. Both prohibitions facilitate the exercise of our abilities to engage in cooperative epistemic relations with one another, relations that have tremendous moral significance.

But, these prohibitions, on their own, would do little to fulfill these functions. They must serve as background complements within an environment that permits and encourages freedom of thought and communication. Unless the social and political environment allows (and encourages) sincere communication, the moral prohibitions that prevent its corruption would achieve little. Equally fundamental is our having something to say in the first place. This demands that we ensure an environment in which we are able to develop and exercise our capacities for cultivating and conveying our thoughts, beliefs, and other mental states. My claim is that freedom of speech is a crucial component of such an environment.

I will draw these connections by arguing that the foundation of free speech protection is that freedom of speech is necessary for the development and maintenance of the self qua thinker, for freedom of thought, and for discharging other aspects of our moral relations. My argument has two strands. First, sincere and free expression plays a special, though not exclusive, role in the development of the mind and personality of each agent qua thinker. Second, the opportunity to engage in free-ranging, sincere communication is an essential condition for the revelation of the information necessary to fully execute our duties to one another (including supporting the full development of one another as thinkers) and to enable us to govern in concert as equals.

My interest in making this argument extends beyond noting the continuity between the prohibitions on lying and wrongful deception and freedom of speech. Taking a thinker-oriented approach to freedom of speech offers a stronger foundation for freedom of speech protections than competing theoretical approaches and affords free speech theory a more natural way to represent the unity between freedom of thought and freedom of communication.

Before proceeding, three caveats are in order. First, in stressing that freedom of speech is an important social and political condition of our realizing, exercising, and fulfilling our moral agency, I do not mean to suggest that the connection between freedom of speech and moral agency exhausts the significance of freedom of speech. As will become clear from the ensuing discussion, agents have reasons to value freedom of speech that bear only an indirect connection to their realization or exercise of their moral agency. Freedom of speech plays a wide variety of roles in our individual lives and in our social lives together. Indeed, because we have obligations to ensure that each person has the opportunity to develop her capacities for thought and to live an autonomous life, perforce we are obliged to support freedom of speech.

Nevertheless, one reason to call specific attention to the connections between freedom of communication, freedom of thought, and moral agency is to bypass a common concern about individual-centered autonomy theories of freedom of speech. Some worry that emphasizing the tight connection between freedom of speech and the conditions facilitating an autonomous life represents an inappropriate foundation for a liberal theory, because it is not the role of the liberal state to favor or promote a particular form of life or conception of the good. I am not persuaded that protecting the opportunity to live an autonomous life transgresses any plausible version of this concern, but I emphasize the connection between freedom of speech and moral agency to underscore that this issue need not be confronted. In addition to respecting the human right to develop and function as free thinkers, governments have independent reasons to respect freedom of speech. Freedom of speech is a precondition of fostering moral agency, which in turn is a presupposition of a functioning government of equals—a commitment even the sparest liberal theories affirm.

Second, although my argument about lying has paid special attention to discursive communication between agents, my claims about freedom of speech are not so limited. I do not mean to confine the argument to highly articulate, discursive, interpersonal communication. My arguments extend to a variety of forms of nondiscursive communication, including art, music, and dance, and other avenues of emotional expression. The mental contents that figure in the thinker’s well-functioning as such include not only implicit and explicit theoretical and practical reasoning but also the emotions, nondiscursive thoughts, images, sounds, and other perceptions and sensations, as well as the workings of the imagination. My claims also extend to representations of mental content that are not necessarily directed at or shared with others. Although it is a little semantically awkward, I group freedom of thought and freedom of communication together under “freedom of speech,” both for convenience and because, under the U.S. Constitution, that label covers both the mental freedom to “speak” to oneself and the freedom to “speak” to others.

Finally, to exemplify how the thinker-based approach may both illuminate a specific legal system of protection and serve as a critical lever for its reform, I make repeated reference to, and arguments about, the First Amendment, the free speech protection contained in the U.S. Constitution and enforced within a constitutional scheme that features strong judicial review. Nonetheless, the philosophical core of my argument is not restricted to the U.S. context, and my emphasis is on the theoretical foundations for any free speech protection in any jurisdiction.

Motivating a Thinker-Based Approach

When it appeals to individual autonomy, contemporary free speech theory tends to ground the free speech protection in the fundamental interests of the listener or the fundamental interests of the speaker. Listener-based approaches stress the interest listeners have in access to information and the opinions of their fellow citizens so as to make up their own minds about matters of the day; they stress the illegitimacy of government prohibitions that seek to restrict such access on grounds of distrust, such as the suspicion that listeners will make poor judgments or be persuaded of disfavored views.1 Speaker-based approaches stress the interest speakers have, as autonomous agents, in expressing themselves and their ideas. While speakers’ expressions will often benefit listeners, speaker-based approaches stress that the speaker’s interest does not depend upon her enhancing the understanding of any listeners or conveying an original opinion or idea; each speaker has a fundamental interest in her own articulation of her ideas—in having the opportunity to be the one who expresses them, as an aspect of self-governance, whether or not those ideas are already in the public domain, have been better crafted by others, or are destined never to reach an audience.2 When it takes a more social approach, contemporary free speech theory looks either to the conditions of a functioning, often deliberative, democracy3 or the optimal conditions that would facilitate our, together, exposing and ascertaining the truth or important truths.4 The literature explores the contest between these approaches, tallying their theoretical virtues as well as their varying abilities to capture fundamental intuitions as to which speech must be protected.5

Although the discussion of that contest yields interesting insights into the strengths and limitations of each approach on its own, the pitched battle between them has long puzzled me, even granting the impulse to identify a dominant unifying theory. Any one of these approaches seems objectionably partial and mysteriously so. First, those theories that focus on access to or eliciting potentially useful content, i.e., all but speaker-based theories, struggle to explain why speakers with redundant or repetitive messages to which listeners have plentiful access nevertheless should garner fundamental protection, irrespective of whether the government motive for regulation is itself defective. The same difficulty besets explaining protection for speakers who do not communicate with listeners, but speak to themselves in fora like private diaries. Likewise, some listener-oriented theories struggle to explain why speakers with ill-formed or incoherent messages, e.g., some of the speech of young children or the mentally disabled, should be afforded fundamental protections. Second, by focusing on access to and restrictions on external, public speech, rather than on the processes behind its production, both speaker-based and listener-based theories struggle to explain why efforts at mind control and brainwashing violate freedom of speech unless they implicitly advert to an approach more focused on the thinker behind the speaker or listener. Third, theories that stress the integral role of free speech in contributing to the discovery of important truths or facilitating or legitimating democratic deliberation struggle ineffectually to offer a direct defense for interpersonal discourse about personal matters, whether significant or picayune, as well as nondiscursive artistic expression, especially abstract artistic expression.6

One obvious way to patch the holes is to combine the insights of these theories by adverting to different theories for different needs. To be sure, there is much to be said for the amalgamated or eclectic approach.7 From the outset, there is no reason to assume that there is a single best theory of freedom of speech that does it all. But, eclectic, piecemeal theories confront familiar problems of asking how the pieces fit together and which jagged edge is to be filed down when conflicts between the theoretical impulses arise.

The other attractive approach is to ask whether these are really discrete approaches or whether, instead, a deeper connection unifies them. Speaker-oriented theories, listener-oriented theories, truth-eliciting theories, and democracy theories all presuppose, in one way or another, that there is a developed thinker behind the scenes—one who speaks, listens, or contributes to government, and whose self-expression, reactions to information and others’ expression, and contributions to government are, at least potentially, of sufficient moment that they merit fundamental protection. Each contestant theory only makes sense if the individual mind and its free operation (a notion I will say more about below) is valued and treated with respect. If we did not regard the autonomy of the individual mind as important, it is hard to see why we would value its expression, its inputs, or its outputs in the way that each of these theories do.8 Still, although speaker, listener, and democracy theories share the presupposition that the autonomous thinker fundamentally matters, each starts from an intermediate point and hones in on one activity of the thinker, rather than on the thinker herself. Reasoning from the standpoint of the thinker and her interests can yield a more comprehensive, unified foundation for freedom of speech protection than may be achieved by starting from a partial intermediate point.

My claim is that the interests and needs of the underlying thinker presupposed by all of these theories underwrite a freedom of speech protection that unites these only seemingly disparate approaches and yields a fairly broad justificatory foundation for the freedom of speech protection.9 I don’t claim that a thinker-based theory can do it all. Some degree of eclecticism is inevitable, and other values will bear on how particular cases or areas of free speech doctrine should be resolved. But, a thinker-based approach can establish some fundamental priorities and offer some structure that provides a framework for the incorporation of these other values. It also reveals how the ethical foundations of freedom of communication are connected to their ethical limits.

Suppose we begin with the following ideas about our valuable status as distinctively individual thinkers. First, we are individual human agents with significant (though importantly imperfect) rational capacities, emotional capacities, moral capacities, perceptual capacities, and capacities of sentience that overlap and exert influence upon one another. Second, our possession and exercise of these capacities correctly constitute the core of what we value about ourselves. Finally, our particular mix, development, and exercise of these capacities, in conjunction with our physical attributes, correctly constitute what makes us the distinctive individuals that we are within our shared historical and social milieu. Asking what social and legal conditions are necessary to respect these capacities and their value, I claim, yields a powerful theory of freedom of speech that encompasses both freedom of thought and freedom of communication, with oneself and with others.

To investigate what conditions are necessary to support these capacities and their meaningful exercise, it may help to delineate some of the core interests of the thinker as such. I posit that in light of the value of these capacities and the interest those possessing them have in exercising them, every individual, rational, human agent qua thinker in community with other thinkers has specific interests in:

a.  A developed capacity for practical and theoretical thought. Each thinker has a fundamental interest in developing her mental capacities to be receptive of, appreciative of, and responsive to reasons and facts in practical and theoretical thought, i.e., to be aware of and appropriately responsive to the true, the false, and the unknown.

b.  Apprehending the truth. Each thinker has a fundamental interest in believing and understanding true things about herself, including the contents of her mind, and the features and forces of the environment from which she emerges and in which she interacts.

c.  Exercising the imagination. In addition, each thinker has a fundamental interest in understanding and intellectually exploring non-existent possible and impossible environments. Such mental activities allow agents the ability to conceive of the future and what could be as well as what could have been. Further, the ability to explore the nonexistent and impossible provides an opportunity for the exercise of the philosophical capacities and the other parts of the imagination.10 d. Moral agency. Each thinker has a fundamental interest in acquiring the relevant knowledge base and character traits as well as forming the relevant thoughts and intentions to comply with the requirements of morality. (This interest, of course, may already be contained in the previously articulated interests in developing the capacity for practical and theoretical thought, apprehending the truth, and exercising the imagination [a–c].)

e.  Becoming a distinctive individual. Each thinker has a fundamental interest in developing a personality and engaging more broadly in a mental life that, while responsive to reasons and facts, is distinguished from others’ personalities by individuating features, emotions, reactions, traits, thoughts, and experiences that contribute to a distinctive perspective that embodies and represents each individual’s separateness as a person.

f.  Responding authentically. Each thinker has a fundamental interest in pursuing (a–e) through processes that represent free and authentic forms of internal creation and recognition. By this, I mean roughly that agents have an interest in forming thoughts, beliefs, practical judgments, intentions, and other mental contents on the basis of reasons, perceptions, and reactions through processes that, in the main and over the long term, are independent of distortive influences. In saying these processes are independent of distortive influences, I mean that the choices of what to think about and the contents of one’s thoughts do not follow a trajectory fully or largely scripted by forces external to the person that are distinct from the reasons and other features of the world to which she is responding qua thinker.11

So, too, thinkers have an interest in revealing, sharing, and considering these mental contents largely at their discretion, at the time at which those contents seem to them correct, apt, or representative of themselves, as well to those to whom (and at that time) such revelations and the relationship they forge seem appropriate or desirable. These are the intellectual aspects of being an autonomous agent.

g.  Living among others. Each thinker has a fundamental interest in living among other social, autonomous agents who have the opportunities to develop their capacities in like ways. Satisfaction of this interest does not merely serve natural desires for companionship but also crucially enables other interests qua thinker to be achieved, including the development of self and character, the acquisition and confirmation of knowledge, and the development and exercise of moral agency.

h.  Appropriate recognition and treatment. Each thinker has a fundamental interest in being recognized by other agents for the person she is and having others treat her morally well.

This list may not be exhaustive, but I believe it identifies some of the more foundational and central interests that agents have, independent of their specific projects, interests, and desires, simply in virtue of their capacities for thought, broadly understood to include their capacities for autonomous deliberation and reaction, practical judgment, and moral relations. Briefly summarized, these are interests in self-development, self-knowledge, knowledge of others, others’ knowledge of and respect for oneself, knowledge of the environments in which one interacts with others, opportunities for the exercise of one’s intellectual capacities, including the imagination, and the intellectual prerequisites of moral relations.

Why Thinkers’ Interests Support Freedom of Speech

Speech and protected opportunities to speak and think freely are necessary conditions for the realization of these interests. First, given that our minds are not directly accessible to one another, speech and expression are the only precise avenues by which one can be known as the individual one is by others. If what makes one a distinctive individual qua person is largely a matter of the contents of one’s mind,12 to be known by others requires the ability to transmit the contents of one’s mind to others. Although some information about one’s thoughts and beliefs may be gleaned from observation, such inferences are typically coarse-grained at best and cannot track the detail and nuance of the inner life of the observed. Communication of the contents of one’s mind, primarily through linguistic means, but also through pictorial or even musical representation, uniquely furthers the interest in being known by others. It thereby makes possible complex forms of social life that demand specialization and epistemic cooperation.13 Furthermore, it helps to develop some of the capacities prerequisite to moral agency, because successful communication demands having a sense of what others are in a position to know and understand. Practicing communication initiates the process of taking others’ perspective to understand what others know and are in a position to grasp.

It is important in itself that one be known as the distinctive individual one is. It is also essential for one to be fully respected by others and therefore able to engage in full moral relations with others. Likewise, having access to the contents of others’ minds (at their discretion) is essential for being able to respect them, at least insofar as some forms of respect and other moral duties involve understanding and respecting individuals as separate persons and in light of features of their individuality, including their beliefs, reasons, aims, feelings, and needs. Moreover, other forms of moral activity, as well as appreciation of the moral activity of others, require some recognition of agents’ motives.

I suspect, moreover, that one cannot fully develop a complex mental world, identify its contents, evaluate them, and distinguish between those that are merely given and those one endorses, unless one has the ability to externalize bits of one’s mind, formally distance those bits from one’s mind, identify them as particulars, and then evaluate them to either endorse, reject, or modify them. For many people, some thoughts may only be fully identified and known to themselves if made linguistically or rep resentationally explicit. Many find that difficult to do using merely mental language, especially when it comes to sufficiently complex ideas; one has to externalize his or her thoughts through oral or written speech or through other forms of symbolic representation to form or identify them completely. Only then is it possible to evaluate their contents. Other thoughts and methods of tracking one’s environment over time require some form of external representation because of the frailties of the human memory; to form the complex thought, one needs the device of external representation to keep track of portions of it over time.14 The ability and opportunity to generate external representations may both make public what’s already fully formed in the mind and may render possible the formation of new sorts of thoughts that cannot take full form in our limited mental space.15

Of course, it isn’t merely the development and identification of one’s thoughts that requires the use of representation and external articulation. To pursue our interest in forming true beliefs about ourselves and our environment, we need the help of others’ insights and beliefs, as well as their reactions and evaluative responses to our beliefs. Others can only have the basis for responding, and the means to respond with the sort of precision that is helpful, if they are able to use speech.

My argument that rational human thinkers need access to other thinkers under conditions in which their mental contents may be known with some degree of precision, explicitly recognized as such, and reacted to, is partially but poignantly confirmed by evidence of the disastrous effects of involuntary solitary confinement. Prisoners in solitary confinement deteriorate mentally and emotionally.16 They progressively lose their grip on reality, suffering hallucinations and paranoia; many become psychotic.17 “Human beings rely on social contact with others to test and validate their perceptions of the environment…. A complete lack of social con tact makes it difficult to distinguish between what is real from what is not or what is external from what is internal.”18 Prisoners subject to solitary confinement suffer terrible depression, despair, and anxiety; moreover, their emotional control and stability wanes and their abilities to interact with others atrophies.19

Of course, prisoners in solitary confinement endure more than just the lack of conversation and the absence of interlocutors; they lack fundamental forms of control over their lives, other sorts of interactions with persons, and other forms of perceptual access to reality. But, most other prisoners lack this sort of control and lack broader forms of access to the world and yet do not suffer the same degree of mental debility, as do prisoners in solitary confinement.20 “Whether in Walpole, or Beirut, or Hanoi, all human beings experience isolation as torture.”21 What seems to push them over the edge is the absence of regular, bilateral communication. My thought is that to forbid or substantially restrict free expression is not tantamount to solitary incarceration but lies on a spectrum with it: it is to institute a sort of solitary confinement outside of prison but within one’s mind.

So, in short, it is essential to the appropriate development and regulation of the self, and of one’s relation to others, that one have wide-ranging access to the opportunity to externalize one’s mental contents, whatever they are, and therefore to the opportunity to make one’s mental contents known to others in an unscripted and authentic way. It is equally essential to be able to receive others’ representations, and to enjoy protection from unchosen interference with one’s mental contents from processes that would disrupt or disable the operation of these processes. That is to say, free speech is essential to the development, functioning, and operation of thinkers. Further, because moral agency involves the ability to take the perspective of other people and to respond to their distinctive features as individuals, including some of their mental contents, then free speech also plays a foundational and necessary (though not sufficient) role in ensuring that citizens develop the capacity for moral agency and have the opportunities and information necessary to discharge their moral duties.

Politically, these arguments should resonate with us, yielding an argument for constitutional protection for freedom of speech, both out of respect for the fundamental moral rights of the person and because a well-functioning system of social cooperation and justice presupposes that the citizenry, by and large, have active, well-developed moral personalities.22 The successful operation of a democratic polity, as well as its meaningfulness, would also seem to depend upon citizens’ generally having strong and independent capacities for thought and judgment. The development, maintenance, and operation of these capacities require open, unrestricted channels of communication.

These considerations support a free speech regime marked by three sorts of process and outcome-based constraints. A government that respected the interests of the thinker as such would refrain, whether through its activity or its declared laws and regulations, from attempting, risking, or having the effect of impeding the meaningful realization of these interests. Hence, it would refrain from: (1) banning or attempting to ban the free development and operation of a person’s mind or those activities or materials necessary for its free development and operation; (2) promulgating legal materials or otherwise acting in ways that by intention or effect objectionably interfere with the free development and operation of a person’s mind; and (3) acting on any rationales that are inconsistent with valuing this protection. That is, the government cannot be committed to protecting these interests but offer or rely upon reasons that are inconsistent with this commitment, e.g., by adopting a restrictive litter policy on the grounds that it may have the effect of discouraging protests.23

This view makes no important distinction, at the foundations, between speech about aesthetics, one’s medical condition and treatment,24 one’s regard for another, one’s sensory perceptions, the sense or lack thereof of the existence of a God, or one’s political beliefs. All of these communications serve the fundamental function of allowing an agent to transmit (or attempt to transmit so far as possible) the contents of her mind to others or to externalize her mental contents in order to attempt to identify, evaluate, and endorse or react to given contents as being authentically her own. Further, they allow others to be granted access, on the thinker’s voluntary terms, to the information necessary to appreciate the thinker as a distinct individual and to forge a fuller human relation with her. One’s thoughts about political affairs are intrinsically and ex ante no more and no less central to the human self than thoughts about one’s mortality or one’s friends; in so far as a central function of free speech is to allow for the development, exercise, and recognition of the self, there is no reason to relegate the representation of thoughts about personal relations or self-reflection to a lesser or secondary category, as democratic and truth theories are prone to do. Pictorial representations and music (and not merely discourse about them) would also gain foundational protection, because they also represent the externalization of mental contents, contents that may not be accurately or effectively captured through linguistic means; after all, not all thoughts are discursive or capable of being fully captured through discursive description.25

So, these arguments would support a freedom of speech regime that offered a principled and strong form of protection for political speech and, in particular, for incendiary speech and other forms of dissent, for religious speech, for fiction, for art—whether abstract or representational—and music, for diaries and other forms of discourse meant primarily for self-consumption, and for that private speech and discourse, e.g., personal conversations and letters that, however trivial the subject, are crucial to developing, pursuing, and maintaining personal relationships. These reasons recommend that we provide foundational protection to these forms of communication, by which I mean that there should not be a lexical hierarchy of value between them. Nor should the protections for some depend dominantly on their playing an instrumental role in securing the conditions for the flourishing practice of another. This approach includes, at the foundation of the free speech protection, condemnation of efforts to engage in thought control and other measures that disrupt the free operation of the mind, whether or not such efforts are directly targeted at constraining interpersonal communication.

Compelled Speech and Freedom of Association

A thinker-based approach also yields strong protections against compelled speech and for freedom of association. For example, focusing on freedom of thought, as such, may yield a more straightforward account than many other theories provide of the protection recognized in West Virginia State Board of Education v. Barnette26 against the compelled recitation of the Pledge of Allegiance.27 So long as its compelled origins are transparent, it is not clear that the compelled pledge restricts listener opportunities, because informed listeners will not mistake the pledge’s sentiments as reflecting the considered convictions of the speaker, and the compelled pledge alone does not restrict listeners’ access to other points of view. Further, although it seems clear that the compelled pledge violates the free speech rights of the party who must speak the pledge, it is less clear that the compelled pledge squarely engages the standard themes that have occupied speaker-oriented theories. If it is clear that the pledge is compelled and if the speaker may disavow the pledge before and after its recital, the speaker’s ability to express herself faithfully is arguably not seriously abridged.28 The speaker will not be misunderstood by reason able observers. Reciting others’ speech may not be a part of one’s project of self-creation, but so long as others’ uptake of the speaker’s meaning is not disrupted and the compelled speech is not especially time consuming, appealing to speakers’ interests, as such, seems a strained line of criticism of the compelled pledge. A more straightforward explanation of the illegitimacy of the compelled pledge would not focus predominantly on either side of the speaker-audience relationship, but rather on the thinker’s interests as such.

What seems most troubling about the compelled pledge is that the motive behind the regulation, and its possible effect, is to interfere with the autonomous thought processes of the compelled speaker. Significantly, the compelled speaker is also a compelled listener and is compelled to adopt postures that typically connote identification with her message.29 The aim, and I believe the potential effect, is to try to influence the speaker to associate herself with the message and implicitly to accept it, but through means that bypass the speaker’s deliberative faculties.30 Compelled speech of this kind threatens (or at least aims) to interfere with the free thinking processes of the compelled speaker (who is also, here, a listener) and to influence mental content in ways and through methods that are illicit, in that they are nontransparent, employ repetition, and operate through coercive manipulation of a character virtue, namely that of sincerity, which itself is closely connected to the values of freedom of speech.

A further advantage of a thinker-centered approach is that it yields a distinctive approach to freedom of association that both explains its centrality and depicts the relation between “intimate” and “expressive” associations as continuous. Again, the approach is not antithetical to other theories of freedom of speech, e.g., speaker-based or listener-based theories. But, occupying a thinker-based perspective orients one more immediately to the centrality of association than do other theories that seem to value association through a more circuitous route. For example, even once one adopts a capacious view of the content covered by a free speech norm, speaker-oriented theories have tended to think of associations as bundles of speakers who come together to amplify their speech—to render it louder or to garner more attention for their messages. The model has been to think of speakers as having a prior message that brings them together. Their associations, on this model, have the primary function of facilitating more effective, clearer communication of these ideas, formed prior to association. The association serves a conduit or a “pass through”: it enhances the effectiveness of the message’s transmission, much as a bullhorn or a microphone would. This is roughly the picture presupposed in the line of freedom of association cases that culminated in Boy Scouts v. Dale, which held that the First Amendment invalidated the application of an antidiscrimination statute that would have required the Boy Scouts to retain a gay scoutmaster on the grounds that the forced inclusion of the scoutmaster would alter or distort the Boy Scouts’ message disapproving of homosexuality.31 The difficulty with this model is that it pays little attention to associations’ formative role with respect to the content and topics of speakers’ messages. This model renders associational freedom contingent on an association’s ability to show that it has a clear message and that regulations would alter that message or disrupt its distribution.

By contrast, a thinker-based view, through its emphasis on the thinker’s need to interact with others to develop capacities and particular thoughts, immediately identifies the foundational role of voluntary associations in a free speech theory. If, as a general matter, our intellectual development and, indeed, our basic sanity depends upon our communicative interaction with others, and, if we conceive of the function of speech as critical to this development, we are more likely to be attuned to the ways in which associations serve as sites of idea formation and development, and to recognize the ways in which the development (and not merely the broadcasting) of content occurs through mutual collaboration and mutual influence in explicit and implicit ways. Such an approach would not focus predominantly on whether regulations affect the ability to maintain a static message of an association, but on whether regulations interfere with the ability of associations to function as sites for free mutual cognitive influence. Such an approach would protect voluntary associations’ ability to include or exclude members, irrespective of whether the association aims to develop a message, has yet to form a message, is open to changing their message, or has any opinion or proof about whether a potential or current member would affect their message. This seems to be the preferable way to defend the Boy Scouts’ freedom to include or exclude members at will, without attributing to the organization a particular critical message about homosexuality and thus hinging their associational freedom on their remaining inflexible with respect to that message, or interpreting the meaning of the inclusion of a person on the strength or effectiveness of that message.

Individual Speech v. Business Corporate and Commercial Speech

On the other hand, this approach can render sensible the notion that nonpress, business corporate, and commercial speech may differ from individual speech and that noncommercial associations may differ from business associations. In particular, the protection of business corporate and commercial speech, as well as that of commercial associations, may assume a weaker form and may rest upon separate, more context-dependent and instrumental foundations. First, business corporate speech does not involve in any direct or straightforward fashion the revelation or development of individuals’ mental contents.32 Both corporate-to-corporate and corporate-to-individual speech often bears only an indirect relation to the revelation and development of the thinker or the intellectual, emotional, or moral relations between thinkers. Of course, thinkers may have an interest to access corporate speech because corporate and commercial speech may report information about one’s given environment; but, in other circumstances, the point of corporate speech, as well as other commercial speech, is to alter the environment, e.g., to manufacture desire, not to report information.

To be sure, however, altering the environment is also an aim of advocacy speech by individuals. That aim in no way diminishes the protection that should be afforded to it. Advocacy speech represents a form of exercise of thinkers’ interests in developing their moral agency and in treating one another well by attempting to discern and to persuade others of what each of us, or what we together, should think and do. By contrast, non press, business corporate and commercial speech, by design, issues from an environment whose structure does not facilitate and, indeed, tends to discourage the authentic expression of individuals’ judgment.

To be sure, many workers within the corporate environment exercise skills of judgment and creativity within the constraints of the business enterprise, and many may endorse those constraints as reflecting their own independent judgments. But, as Ed Baker has argued, the competitive structure of the economic market and the narrowly defined aims of the corporate or commercial entity place substantial pressures on the content of corporate and commercial speech that are not directly responsive to the convictions of its members. So too may the internal structural design of the corporation.33 In Baker’s view, corporate business speech content has a “forced profit orientation,” and does not represent a “manifestation of individual freedom or choice.”34 Baker’s starkly-put position may involve a degree of over-generalization given market imperfections, market actors who are true believers, and market actors using the market and speech within it to further external and sincere moral goals.35 I might put the point more weakly, observing that external environmental pressures render more tenuous any charitable presupposition that such speech is sincere, authentic, or the product of autonomous processes. Nonetheless, I concur with him that the market’s structure tends “very strongly [to] determine [corporate and commercial] speech content.”36 These distortive influences render more precarious claims that strong presumptions against speech regulation in this domain reliably serve the interests of the thinker qua speaker or the thinker qua listener as the recipient of such communications.

Moreover, because corporate entities’ primary purpose is participation in the commercial milieu, where they substantially control access to material resources, powers, and opportunities, the fair distribution of which is requisite to just relations, we have a joint social interest in their operation, including their communications. It is not merely that these entities do not share the interest of individual thinkers and that their autonomy is not intrinsically valuable, but also that they are mere parts, although highly powerful ones, of a joint social enterprise whose proper operation is crucial to the fair terms of social cooperation. Together, these considerations provide reason to treat nonpress, business corporate, and commercial speech as nonstandard within a free speech theory. Depending on context and content, their nonstandard nature will often justify treating such speech as the permissible target of a more comprehensive scheme of economic regulation, including antidiscrimination regulations that might not reasonably apply to voluntary, noncommercial associations.37 I say often because although a limited commercial agenda and the competitive market climate tend to dominate the factors that drive corporate speech, our free speech doctrine in this domain should be open to and supportive of efforts by moral agents to expand the agenda of business enterprises beyond commercial profit into more morally responsive enterprises and, perhaps, to recognize exceptions to commercial speech regulation when its application would hamper morally motivated, responsive speech within the commercial domain.38

But why, it may be asked, think that structural conditions render corporate speech more determined and less authentic than, say, speech by members of a religious group whose dissent may earn them expulsion? The members may regard their expulsion from this voluntary association as analogous to the market death that Crest (to take a purely hypothetical case) would suffer were it gamely to admit in its advertising that its product was worse than its rivals, just higher-priced.39 I do not deny that sincerity and unpopular speech may often come with great costs to the person, but I regard the differences between the cases as follows. The market and legal pressures for Crest to say what it needs to say to promote its business, despite strong doubts about its speech or activity, are tighter and greater than the pressures for a religious thinker not to change her mind in light of her sincere doubts. Moreover, Crest is a simpler entity with a less complex set of interests. When a believer changes her mind in light of her sincere doubts, she serves her own interests as a thinker directly by responding to what she takes to be the truth. Her continued affirmation of religious tenets furthers her interests as a thinker only if that affirmation is actually sincere. Further, although her expulsion from a religious community may involve tremendous costs to her, it does not (typically) involve her complete eradication as a thinker and as a complex person with a variety of aims and potential sources of social connection. Whereas, Crest’s interests to maximize profit and to survive in a competitive market are not furthered by its sincere admission that its products are inferior (except and only insofar as it has instrumental reasons to admit this when it believes others already perceive or suspect their inferiority). The actual sincerity or accuracy of its communications are irrelevant to its interests, except to the extent that sincere, accurate messages play an instrumental role in gaining or retaining market position, either because of others’ perceptions or because of the sort of regulations I am arguing are constitutionally palatable.

Much more would need to be said in a full treatment of this topic, including something about the more complex cases of nonprofit corporations that operate in a market environment; the press, which operates in a market environment but whose interests are more closely aligned with accuracy and sincerity; and other market actors who pursue morally infused agendas. With respect to the latter, I have in mind enterprises like individual businesses whose moral raison d’etre structurally constrains and dominates any effort to generate profits. For example, a business may be designed to demonstrate that it is possible to function effectively while paying fair wages or farming organically. Its moral agenda may be compromised by speech regulations that lump them together, e.g. in mandatory advertising schemes, with businesses that are doggedly morally indifferent to wage equity or environmental stewardship.40 But, in brief, as a general matter (subject to exceptions based on contextual details), I take for-profit, nonpress commercial speech, and the speech of commercial associations to differ from individual noncommercial speech (and the speech of voluntary associations) because of the fiercely competitive and fairly inflexible environment in which the former operate, because (generally) the commercial entity’s interests are so narrowly defined that the accuracy and sincerity of its speech are valuable to it only instrumentally, if and when outside pressures make those virtues indirectly valuable, and because these entities, via a competitive framework, play a large part in our system of distributing resources and opportunities. Finally, with respect to freedom of association, forced inclusion of an unwanted member into a voluntary association threatens its identity as a free site of mutual cognitive influence and thereby impinges on the free speech interests of its members, whereas regulating commercial speech or regulated membership in a commercial association (through, e.g., employment discrimination rules) does not threaten its interests or identity as a business. The narrowness of the commercial entity’s agenda is no surprise: the nonpress commercial entity is not a really a person and for the most part, with some important exceptions, the quality of its speech and its products do not intrinsically enhance or detract from the satisfaction of its interests or aims depending upon whether its speech is sincere, accurate, morally sensitive, or wildly reckless. These features do not hold to as great a degree when it comes to individuals, nor are they structurally true of them. Thus, regulations on commercial entities’ speech and associational activity should be subject to different, more permissive standards of review.

Children and the Mentally Disabled

The discussion thus far has taken the central figure of free speech to be a thinker with a fairly robust capacity for thought, broadly construed. In some of us, these capacities are especially fledgling, partial, or compromised. Nonetheless, agents with lesser or less-developed capacities still have an interest in their development, operation, and externalization. Although the degree of development and future potential may make some difference in some cases and contexts, at its core, a free speech theory should not deliver fundamentally different results depending upon whether we are discussing children, the mentally disabled, those suffering dementia, or fully formed adults. All such thinkers have interests in developing the capacities they possess, in having opportunities to externalize their mental content both to determine what they endorse and affiliate with and to allow themselves to be understood by others, and in having access to the thoughts of others. The urgency of these interests does not dissipate because capacities are underdeveloped or stunted. Indeed, for children, their interests have a special urgency because childhood is the most significant time to develop these capacities. Furthermore, the thinker’s interests in externalizing his mental content to gain possible distance from it, to affirm some of it as his own, and to convey it to others so that he may be known as the distinctive individual he is, do not depend on those mental contents being well organized, highly articulate, or discursive. Those interests also pertain to emotional states, incomplete thoughts, and nondiscursive mental content, which are themselves distinctive features of the individual (and often serve as the preliminary, potential components for more organized and discursive thoughts).41

In this way, a thinker-based approach may offer different and more straightforward arguments for protecting the freedom of speech of children and the mentally disabled than other prominent theories.42 Those theories that protect freedom of speech because of the potential quality of what speakers may have to offer to the public debate may struggle to explain why freedom of speech rights should extend to young children or significantly mentally disabled adults. Further, their justifications for protecting older children’s speech largely hinge upon nurturing children’s future potential to contribute as adults and not on their contemporary interests. A thinker-based approach more naturally and directly covers this wide range of citizens.

This position is, of course, compatible with the contention that the shape and content of one’s free speech rights may differ depending upon the degree of one’s development of the relevant capacities. I do not dispute that contention, but the relevance of a limited degree of development of rational capacities often seems misunderstood. One approach seems to be that the full development of these capacities is an eligibility criterion for participation in a free-speech regime. As with age-based eligibility for driving, one must pass a certain threshold before one qualifies for full free speech protection. Until one is a full-fledged, able adult, one is ineligible to speak freely and, until that point, the government has some latitude to regulate one’s speech on grounds that the content is offensive, unseemly, inappropriate, immature, or may induce poor decisions—grounds that would be impermissible if applied to adults. Principles of this kind seemed to drive the early decisions in Bethel School District v. Fraser,43 which upheld the discipline of a student speaker for making a student-campaign speech with some lewd content and Hazelwood School District v. Kuhlmeier,44 which upheld the censorship of student-written articles about pregnancy and divorce in a student newspaper, partly on grounds of the inappropriateness of the subject matter for minors. This approach was recently reaffirmed in Morse v. Frederick,45 which upheld the discipline of a student for off-campus speech at an optional school-sanctioned event. (Mr. Frederick had unfurled and refused to take down a banner proclaiming “BONG HiTS 4 JESUS,” which, while difficult to decipher, perhaps connoted a pro-drug message.)

The rationale behind all of these cases, that minors are per se ineligible to listen to or generate certain messages because of their content, would be antithetical to a thinker-based approach.46 The thinker-based approach’s emphasis on externalizing mental content and interacting with other thinkers as a method of developing one’s mental capacities renders eligibility criteria invalid. Foundationally, freedom of speech is as crucial to children as it is to adults. True, their inexperience may make them more vulnerable to the risks and burdens associated with authoring or hearing inappropriate, offensive, and dangerous speech. But those challenges should be met through the supervised practice, instruction, and guidance that we can offer through counter-speech, social support, and other interactive modeling in the classroom (and in other social contexts), rather than by paralyzing or penalizing the developmental activity that needs to progress in order for children to refine and convey the thoughts they have now and for them to go on to achieve greater intellectual independence and reflexive resilience. A more developmental model of freedom of speech would view “mistakes,” such as ill-considered speech or ill-considered views, as steps within the learning process, rather than as episodes to be prevented through strict eligibility criteria for permissible speech.

On this more developmental approach, two features of children’s early development may make a difference to the shape and form of their freedom of speech rights. First, their early developmental stage may justify their subjection to rather comprehensive forms of compelled education, which include structured speech activities involving prolonged bouts of compelled listening and solicited speech.47 I say “solicited speech” rather than “compelled speech” because, largely, although schools may be reasonably empowered to require students to speak about particular topics and even to represent accurately what others think about those topics, free speech principles still foreclose demanding that students represent particular content or viewpoints as their own, in their own voice. That latter form of compulsion would seem to jeopardize the authenticity of students’ own judgment, by attempting to influence their thoughts through repetition and sanctions, rather than through understanding and persuasion through reasoning. When this compulsion is coupled with restrictions on students’ own expression, it jeopardizes their ability to represent themselves and to have their own beliefs known, appreciated, and evaluated by others. Such compulsion also forces students to practice and habituate themselves to gratuitous insincerity.

Second, where there is evidence that some forms of speech might substantially hinder the development of this potential or cause unusual sorts of psychological harm to which the fully developed adult is not susceptible and that cannot be reasonably mitigated through counter-speech or other forms of assistance, those vulnerabilities may give rise to grounds for the targeted regulation of speech directed at children, whether by adults or by children. Technically speaking, this has been the approach of the recent Court, but its implementation of this idea seems perverse. Without citing explicit evidence, it has found psychic harm from rather pedestrian sexual innuendo and from isolated nonliteral expletives on broadcast media, but has deemed there to be no risk of psychic harm from exposure to very graphic depictions of and virtual participation in extremely violent behaviors in video games.48

Is Speech or Freedom of Speech Special, and If So, in What Way(s)?

I have been arguing that reasoning from the needs of the free thinker helps to undergird a strong, broad, and unified account of freedom of speech. One might ask why and whether a thinker-based approach singles out speech, and freedom of speech in particular and whether such an approach has the resources to explain and justify the specially protected status of freedom of speech, with its particular contours, in our constitutional and political firmament.

These questions might be formulated along three dimensions. First, how would a thinker-based view explain why the freedom of speech protection encapsulated in the First Amendment is predominantly negative, prohibiting regulation and interference with authentic expression and its reception? Why doesn’t it also generate positive requirements, such as the provision of education or treatments for mental illness, enterprises that are surely as connected to the development and functioning of the thinker as are protecting opportunities and pathways of expression?49 Second, how would a thinker-based view explain why the First Amendment protection encompasses only state action and does not, itself, extend to prohibit private censorship and other private forms of interference with freedom of speech?50 Third, how would a thinker-based view explain the special and distinct protection of speech in the constitutional universe by contrast with other significant autonomous activities, such as the formation and pursuit of intimate relationships or one’s employment, activities that are also closely connected to the development of the mind and the self?51 Although one could understand these questions as challenges to the account, one might also take them as opportunities to understand how the values that underlie freedom of speech relate to a particular institutional expression of those values.

I resist the idea that a persuasive theory of freedom of speech must fully account for the contours of a particular form of institutional protection and, on its own, make sense of its limits and bounds. We might instead regard it as a virtue that the theory makes sense of the continuities we feel between our freedom of speech protection, the obligation to educate children and their moral right to an education, the moral injunction against private censorship, and the substantive due process protections safeguarding intimate associations and rights over one’s body. Rather than asking that a theory of the moral values underpinning freedom of speech make sense of the boundaries of the institutional protection on its own, the more sensible requirement would ask that the theory of the underlying importance of freedom of speech be compatible with the institutional forms and limits we think sensible. This also permits the recognition that, within limits, other institutional forms of expression and protection are compatible with the same theoretical foundations.

A thinker-based theory does suggest that we have a political duty to educate our children as well as to refrain from censoring their thoughts and communications and from interfering with their access to others’ contributions. Certainly, a constitutional system that acknowledged the connection between education and guarantees of freedom of speech and treated them as on a constitutional par, recognizing a right to both, could find support in a thinker-based theory. Yet, a thinker-based theory is also compatible with allowing certain sorts of institutional concerns to gain a foothold and to recommend that a special, distinctive status be accorded the freedom of speech guarantee. We might take the position that education and freedom of speech equally engage with our duties to support the development and expression of the autonomous thinker. At the same time, we might think that institutionally, constitutional guarantees operate most successfully when they are, largely, judicially enforceable and where the judiciary is competent and independently enabled to guarantee their protection. Further, at the constitutional level, we might take the view that the judiciary is more competent to articulate, develop, and enforce negative rights, whereas, often, positive programs demand greater legislative structuring and involvement and the sort of flexibility to evolve over time that requires a judicial posture different from the posture that well serves the protection of negative guarantees. Moreover, in some social contexts, standard political pressures might suffice to ensure adequate levels of education, whereas dissidents and other casualties of intolerance may, as a more regular matter, require special forms of protection insulated from political processes. Institutional arguments of these kinds may explain why the provision of a certain level of education is both essential to the values underpinning a freedom of speech culture and is a moral right, and also why it might be regarded as a mandatory legislative priority but might not be afforded the status of a fully judicially enforceable constitutional right.52 This possible basis for an institutional separation, however, should not be taken to suggest that a robust system of education is unnecessary for a functioning free speech culture or for achieving the significant values that freedom of speech promotes. Consequently, distinctive constitutional free speech concerns may arise when structuring or regulating educational bodies.53

Similar points may be made about the state action doctrine, that is, the doctrine that the First Amendment protection against abridging freedom of speech only regulates state, but not private, actors. As with the moral right to education, a thinker-based theory supports the moral right against private censorship as well as public censorship. A constitutional system that enshrined protections against both forms of censorship might better protect the underlying moral rights than our current system, which protects one at the constitutional level and the other, more contingently, at the legislative level. On the other hand, there may be reasons to render the protection against public censorship discrete. Given the size, power, and ubiquity of the state, the state may represent a more daunting threat to freedom of speech than the disparate threats that arise from various and varied private sources. The immensity of the state and the power it may quickly muster may require a staunch, foundational, targeted, and highly visible counterpoint for balance. (Of course, the strength of this distinction wanes in contexts where private entities control vast amounts of resources and have a ubiquitous presence, i.e., where the term “corporate dictatorship” resonates in practice.)

Moreover, what counts as private censorship may differ and present more complex challenges than what counts as public censorship. There are easy cases of parallelism, to be sure, such as when strangers threaten to harm advocates if they continue to voice their political views. Employer sanctions against employees for disfavored, off-duty speech irrelevant to bona fide job requirements also represent, in my (more controversial) view, a straightforward parallel. But, there are hard cases as well. For example, while the government may not permissibly exclude a citizen from citizenship or from elective office on account of his or her political views, a voluntary private association must be able to exclude members on the basis of their thoughts and speech. Rather than constituting an offensive violation of freedom of speech, associational exclusion may be a crucial mechanism by which associations function as collective fora for free communicative activity and mutual influence. Although that judgment seems easy, more difficult calls arise in deciding when private employment discrimination on the basis of a citizen’s private expression represents a case of illegitimate private censorship and when, by contrast, it represents reasonable policing of associational boundaries or a bona fide occupational demand. Some part of the answer to that question may depend on the role private employers play in the economy and in the provision of basic employee needs, and on whether or when they function, importantly, as private expressive associations. These factors may differ in different social contexts. Hence, it would be compatible with the thinker-based theory for a political system to decide that what counts as private censorship is sufficiently fluid that the moral right is better protected through legislation than a judicially enforceable constitutional right.

Is state censorship any different? Mightn’t its boundaries also be sufficiently fluid to justify a system of mere, contingent legislative protection? It is hard to get at this question without addressing a number of related issues about institutional structure that are too large to tackle here, including whether constitutional protections generally should be linked to judicial enforceability or might be adequately, or even optimally, protected through a constitutional designation of priority, but one administered by legislative action.54 These issues are important, but I want to bypass them here and work within the structure of the U.S. system, which, largely, associates matters of constitutional importance, and particularly matters of individual rights, with judicial enforceability.

Assuming that structure, there is a further distinctive reason to object to state censorship and ensure protection against it specifically and discretely. The state, unlike private agents, is supposed to be especially dedicated to the welfare of each of its members and so has a special duty to promote the conditions of its members’ development and flourishing. Moreover, in a democratic state, the state’s speech and action are meant to represent the collective action and collective expression of an inclusive association of independent minds. Of course, complex issues surround the question of how to understand and defend the idea of the collective action and expression when the relevant collective is not unanimously supportive, directly or by compromise, of the collective’s substantive output. Although I cannot tackle those issues here, I do not think they are insuperable. The structure of an answer would, I think, amount to the claim that each of us as individuals has duties to participate in the fair, inclusive political collective in our relevant context, given our duties to support justice and given that, assuming its decision procedures are fair and followed, the relevant collective’s decisions are politically attributable to its members, even when its decisions do not match the judgment of an individual member. On a theory of this kind or on most other theories of democracy that do not reduce democracy merely to crass politics, the fair functioning, the value, and the legitimacy of public democratic action presuppose that community members have (and regularly exercise) the ability to develop as full thinkers and then contribute their sincere and independently formed perspectives to the process of collective decision-making. State abrogation of freedom of speech, then, is self-undermining in a distinctive way. For that reason, and to underline that reason publicly, protection against state censorship may merit a discrete and special mechanism of protection.55

Finally, let me turn to other forms of autonomous, individual expression and their connection to freedom of speech. It seems a strength of this theory of freedom of speech that it can account for the sense that there are free speech values implicated within so-called intimate associations as well as expressive associations, and in related, highly personal decisions, such as those that pertain to reproduction and sexuality as well as decisions relating to the boundaries of life. One way to put this point is that the thinker-based approach renders entirely sensible the sometimes-maligned “penumbra” theory of Griswold56 and Roe,57 in which decisions over whether to contracept and whether to abort were portrayed as falling within the protective shadow cast by other provisions of the Bill of Rights.

First, certain substantive due process protections provide the preconditions for a meaningful free speech protection. If we accept the First Amendment and its justifications and we accept that our form of rational agency requires that social connections develop and flourish, then we must provide safe havens for thought, communication, and mutual influence. The relevant forms of safety come both in numbers, i.e., in having associates with whom we may share thoughts and who may witness what happens to us, and in our ability to select with whom and in what ways we will share fundamental forms of intimacy. If the state could prevent intimate associations, it would obstruct individuals’ ability to forge the sort of authentic social connections that are essential for the development and maintenance of the personality and the free intellect. So too, if it could require certain individuals to have intimate associations, it would render their connection forced and inauthentic, rather than free and mutually supportive. Contraception and abortion rights may be seen as applications of the freedom not to be forced into an unwanted intimate association with an embryo, fetus, or future child.

Second, the central substantive due process protections are extensions of the values protected by freedom of speech. Sexual intimacy, for example, expresses and may reveal any of a variety of mental states towards another: in the good cases, feelings of love, affection, or at least lusty attraction. To take another example, the recognized constitutional right to refuse medical care, even when one’s intention is thereby to hasten death, bears a close connection to one’s ability to control not merely the bodily experiences one endures, but also whether one remains in control of one’s mental functioning, whether one’s thoughts remain continuous and one’s own, and whether one may continue to present one’s self to others in an authentic way, on the one hand, or to maintain the privacy of one’s thoughts, on the other. A commitment to the autonomy of the thinker as such may partly undergird not only the right to refuse treatment but also more positive rights to terminate one’s life, at least when disease jeopardizes the thinker’s standard mechanisms for exercising and maintaining control over her mental capacities.58

But although (free) sexual intimacy, control over the physical boundaries of one’s existence, and speech are all exercises of autonomy that, in some circumstances, relate to the core interests of the agent qua thinker, they are not all equally standard forms of communication or transmission of mental content; hence my remark that many substantive due process protections are extensions of the values protected by a free speech principle, rather than instantiations of it. A kiss typically expresses a happy reaction, attraction, or a warm attitude, by which I mean to invoke the sense of “express” that is not synonymous with “communicate,” but instead means “to display and to manifest” an attitude.59 Although a mental attitude may be inferred from it, a kiss is not standardly deployed merely to externalize that attitude and convey the fact of its existence. A kiss can be used that way, but its communicative use is parasitic upon the connotations of its expressive function.

This, of course, is a fraught distinction,60 but it is one that I think has a point, for it connects to two of the reasons why speech is special. I have argued that speech facilitates some of the core interests of autonomous agents by rendering their mental contents available to others and vice versa, thereby enabling them to know one another, to cooperate with one another, to investigate the world, and to enhance their understanding of our environment and our circumstances, which in turn enables (though it does not ensure) moral agency.

A major reason the external representation of mental content and its communication plays a foundational role in furthering these ends is because, in general, it is so much more precise and informative than many of its nonessentially communicative, expressive counterparts. I mean something here as mundane as that an explanation of the reasons why one disapproves of another’s conduct and a description of the emotional reactions that conduct gives rise to conveys more content than a wordless punch in the nose. Some content conveyed by communication cannot reliably and accurately be conveyed through other means. When it comes to the interest in being recognized and known as the person one is and having an outlet from the isolation of one’s mind, curtailments on speech represent a severe incursion, because speech provides unique modes of access to the contents of other minds. I do not mean to include only discursive communication here: a melody or painting of the image in my mind (that is, an external representation of my internal visual imagery), may convey more of my mental contents, including but not limited to my mood, than approving or disapproving behavior. It necessarily conveys more about my private mental contents than silence and its visual analog.

Generally, regulations on the nonessentially communicative expression, manifestation, or implementation of mental contents as such do not preclude the communication or transmission of the mental contents they express. Restrictions on my ability to express my anger through violence do not preclude my transmitting my anger through communicative means: by saying I’m angry, detailing my complaints, or depicting the emotional maelstrom through words, images, or sounds. A restriction on the emotion’s nonessentially communicative expression does not threaten to isolate me in my mind. A restriction on communication does.

This observation is perfectly compatible with the recognition that some forms of expression convey more than words, images, or sounds can on certain occasions. It may well be that, on some occasions, the depth of my anger can only be conveyed through violent aggression. Perhaps it is at this point that we reach the moral limits of whether we can be fully known by others. I am neither arguing that agents have absolute rights to ensure that (any and all) others fully understand their mental contents on all occasions, nor that externalized representations of thoughts always convey more than behavior that acts upon those thoughts in ways that differ from merely externalizing a representation. But, by and large, speech is special because it is a uniquely specific mechanism for the transmission of mental contents and their discussion, evaluation, development, and refinement, independent from and prior to their implementation in action.

Certainly, the transmission of mental contents sometimes immediately effects or implements them: directed at the relevant person, the desire to insult or, in certain contexts, to humiliate or to subordinate, can be implemented merely by being communicated. But as a general matter, communicative methods of transmitting mental contents generate the possibility of an intermediate workshop-like space in which one may experiment with, advance tentatively, try on, revise, or reject a potential aspect or element of the self or of one’s potential history before directly affirming it through endorsement or implementation.61 One cannot preface, even implicitly, one’s thrown punch with “maybe,” “consider the possibility,” or, “for now, this is my tentative judgment,” and thereby mitigate the seriousness of the assault or somehow soften the impact of one’s fist. Yet, prefatory remarks or implicit tempering cues will qualify a proposition subsequently articulated so that it becomes less than a full-blown assertion. Furthermore, we find both intelligible and significant our abilities effectively to revise, clarify, or even retract what we’ve begun to say, simply by using further words. Although sometimes the further speech will have to follow immediately if it is to be effective as a retraction as opposed to a later rethinking, our linguistic practice allows us to use speech to formulate and even generate our thoughts without the first stab at articulation rigidly gelling immediately into a final draft: we can try on an idea by articulating it without it immediately sticking to us or representing us. Such tentativeness is less available with most actions. I cannot revise or retract my intentional punch by following it immediately with more violence, cringing, or even with regretful words. A further stream of punches may clarify that my assault was intentional, but beyond that rudimentary clarification, further light on why I threw the punch will typically require words (or images).

The capacity for speech to be tentative and exploratory—to allow us in a noncommittal way to try on an idea, whether to formulate it at all or to assess its plausibility or fit with oneself—is closely related to and helps to underpin a more familiar idea about the specialness of speech, namely that we must protect the ability to discuss and conceive of even those actions we may reasonably outlaw, because protecting our speech and our conception of such actions permits us to revisit and justify our regulation. Thereby, we may retain the ability to reassess the aptness and legitimacy of our regulation and to change course if we conclude that we are mistaken. As Thomas Emerson observed, “Thought and communication are the fountainhead of all expression of the individual personality. To cut off the flow at the source is to dry up the whole stream…. Hence, society must withhold its right of suppression until the stage of action is reached.”62

I acknowledge that not all speech stops short of action. Further, where there is a divide between speech and action, the line is not always clear. Nonetheless, there are some special features of speech that render it distinct from other forms of autonomous action that go beyond the development and revelation of mental content. These distinctive features, I submit, play some role in explaining why speech is special and why autonomy accounts may reasonably place a particular premium on preserving and protecting speech as such.
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CHAPTER FOUR

Lying and Freedom of Speech

In Chapter One, I argued that a lie is an assertion that the speaker knows she does not believe, but nevertheless deliberately asserts, in a context that, objectively interpreted, represents that assertion as to be taken by the listener as true and as believed by the speaker. Given that understanding, I argued that the primary, distinctive wrong of lies as such does not inhere in their deceptive effect, if any, on listeners, but instead in their abuse of the mechanism by which we provide reliable testimonial warrants, a mechanism we must safeguard if we are to understand and cooperate with one another and to achieve our mandatory moral ends. Of course, many lies also cause or attempt wrongful deception, by violating the speaker’s duty of care toward the listener not to cause or risk the formation (or confirmation) in her of a false belief. On many occasions, when lies are deceptive, the deceptive components may reasonably represent the most salient part of the wrong done to their victims. But, what I call “pure lies” need not involve deception or the intent to deceive. They need not even be false; a speaker may lie by asserting what she believes to be false yet, unbeknownst to her, happens to be true.1 Yet pure lies, like deceptive lies, abuse the mechanism of direct communication and threaten the basis of our testimonial trust with one another.

In Chapter Three, I argued that similar considerations about the significance of speech to our personal intellectual development and to our moral agency undergird the view that legal regimes must offer strong protections for individual freedom of speech. Freedom of speech is an essential social condition for the development, maintenance, and full value of freedom of thought, and for the full and proper exercise of our moral faculties. For these reasons, I argued that freedom of speech is a fundamental human right and an indispensable precondition of a just social and political scheme.

Together, these two positions—the strong condemnation of lies as such and the derivation of freedom of speech from similar argumentative foundations—prompt questions about the legal regulation of lies. Does a strong commitment to freedom of speech preclude regulation of lies as such, as many have thought? Prima facie, the philosophical case I have sketched for freedom of speech suggests, to the contrary, that freedom of speech may not extend to deliberate misrepresentations of the speakers’ beliefs. That case stresses the significance of opportunities to speak and hear sincere speech (as well as speech transparently used to pursue our other nontestimonial uses of communication). Deliberately insincere speech should not garner the same sort of respect because it does not participate, even at the fringe, in the same values as sincere or transparent speech. Moreover, if deliberate misrepresentations undercut the warrants we have to accept each other’s testimonial speech, then we have reason to think that deliberate misrepresentations interfere with the aims of free speech culture.2 They not only demonstrate a culpable indifference to the validity of the warrants offered to the particular listener, but they damage the rational basis supporting our testimonial practices, which are crucial elements of a thriving free speech culture and fundamental components of a social environment that supports the moral agency of thinkers. If the wrong of the lie is as insidious as I have argued, that wrong supports a strong prima facie case for identifying and marking that wrong through the signal of legal regulation and for using some of the powers of legal regulation to rebuke (and perhaps deter) its occurrence.3

Many commentators, as well as a majority of the Justices of the Supreme Court, however, judge that freedom of speech may pose a general and fundamental obstacle to the legal regulation of lies as such. This position, I will argue, is mistaken.

In identifying that mistake, however, my aim is not to advocate for the comprehensive legal regulation of lies. Rather, my more modest objective is to show that, theoretically, legal regulation of lies need not offend the important values protected by freedom of speech and, in particular, by the free speech traditions articulated within First Amendment jurisprudence. The theoretical point seems worth making both because of the seriousness of the wrong of lying and because our discussion of the moral complexities of its regulation seems stunted by a preoccupation with free speech worries.

Still, I stop short of direct advocacy of general legal regulation of lies for two reasons. First, although I am unconvinced that there is any intrinsic free speech problem with the legal regulation of lying, there are important pragmatic concerns about the potential for governmental abuse that might, in some circumstances, be unleashed by such regulation. These concerns are serious ones, although, as I will suggest, they may have been overstated. Nonetheless, that assessment is better made on a case-by-case basis and not on the basis of sweeping legal or philosophical arguments. Second, as I will argue in Chapter Five, I have strong reservations about the legal regulation of the pure lie with respect to personal, autobiographical speech. These reservations emanate from considerations about equality, fraternity, and toleration, however, and not from freedom of speech. Attention to these sorts of considerations has been missing from cultural and legal discussions, I suggest, because misplaced free speech concerns have dominated the conversation. Thus, showing the compatibility of free speech values with legal regulation of lies may not, on its own, make a comprehensive case for its constitutionality or desirability.

Clarifying the scope and limitations of free speech arguments would not only counsel greater attention to other values, but also has specific practical implications. It would suggest that our constitutional scrutiny of legal regulations of lies should be far more focused on the specifics of their design, namely whether the particular factual circumstances of their application raise credible concerns about government abuse. In addition, the argument I offer also suggests that the evidentiary standard for regulating lies, whether pure or deceptive, may permissibly be lowered. As I will argue, free speech concerns do not require, as a condition of regulation, any showing of actual deception, the risk of a deception of the audience, or the intention to deceive; that is, the defendant’s lie need not have implanted or reinforced false beliefs in the audience (or risked doing so). Hence, where legal regulation of lies is apt, it may suffice, without triggering constitutional alarms, to show that the defendant deliberately asserted what the defendant did not believe. This simpler standard could ease the burden of regulating lies by commercial actors and corporate entities, among others.

In what follows, I focus on deliberately advanced misrepresentations of the speakers’ beliefs, excluding ambiguous cases such as spontaneous utterances that may be insufficiently considered to count as deliberate. I will also cordon off defensive misrepresentations offered only in response to intrusive or unreasonable inquiries or demands, ones that threaten reasonable privacy interests. I bracket these cases in part because as defensive acts, they may be insufficiently deliberate, but also because they may represent justified cases of misrepresentation. To put it in the terms introduced in Chapter One, intrusive, unreasonable (even if inadvertent) demands for private information may generate a suspended context in which listeners have no objective warrant to take the speaker’s assertion to be sincere or true; more weakly, such circumstances may give rise to excuses. In any case, I want to start with clear cases of unprovoked, deliberate statements that a speaker offers to be taken as true and represents as her belief, but that, in fact, she believes are false.

While considering these issues, it may help to have specific examples in mind. Consider these: First, the regulation of the clearly deliberate, nonspontaneous, “autobiographical lie”—e.g., lies about one’s personal characteristics or accomplishments in public, in private conversation, or on a website such as match.com or, as in the case of Lance Armstrong, in one’s autobiography.4 Second, the regulation of the expert lie outside the fiduciary context—e.g., a lie by an expert about matters falling within her expertise that may turn into a pure lie that violates no code of conduct when told outside an employment or fiduciary context such as a lie told by a doctor, lawyer, food professional, or plumber about a matter within her expertise in a book, an article, or party conversation. Suppose a chef opines at a dinner party that food safety regulations have become overly rigid and falsely insists that one can safely leave potato salad out all day or a plumber falsely declares her conviction that organic products work just as well as harsh chemicals at dissolving clogs. Their audiences may not believe what is said and may not believe that their speakers believe them, although the context is not a joking one. If these lies are somberly offered yet not believed, they may serve as examples of pure lies that would not fall under standard regulations of deceptive speech.

Of course, such lies, as well as lies told in professional or commercial contexts, may often deceive listeners. They may also, therefore, be subject to regulation on the grounds that, when deceptive, lies may materially harm particular listeners. I put aside that possibility to focus on the pure lie as such, independent of any deceptive effects. My contention is that well-crafted regulation of such lies need not raise any First Amendment difficulties even absent evidence of deception or its likelihood. The pure lie may be a rare specimen, but establishing the consistency of regulating the pure lie with freedom of speech would thereby show that from a First Amendment perspective, deceptive lies could be regulated qua lie, even when evidence of their deceptive impact proves elusive.

Freedom of Speech

Perhaps the best place to begin is with the U.S. Supreme Court’s recent decision about free speech and autobiographical lies. United States v. Alvarez invalidated the Stolen Valor Act, a federal statute that attached criminal liability to falsehoods about one’s service and awards in military service,5 on First Amendment grounds.6 I have no wish to defend the Stolen Valor Act or its constitutionality, in particular. I focus on the case because it airs some of the most prominent free speech arguments against legal regulation. Also, by offering a concrete case, Alvarez helps to highlight which objections to legal regulation are more contingent, attaching to a specific method of regulating lies.

The case arose from the following event. At a water district board meeting in Claremont, California, Xavier Alvarez, a board member, falsely bragged that he was a retired Marine and a recipient of the Con gressional Medal of Honor. These claims were neither approximations of the truth nor understandable spontaneous exaggerations. They were fabrications from whole cloth. Indeed, Mr. Alvarez notoriously misrepresented himself, falsely claiming on other occasions to be a Vietnam veteran, a wounded member of the team that successfully freed [sic] the American ambassador during the hostage crisis in Iran, a police officer, and a professional hockey player. He was indicted under the Stolen Valor Act and pled guilty, while reserving his right to mount a constitutional challenge to the Act. His sentence included approximately $5,000 in fines, 400 hours of community service, three years of probation, and routine drug testing.7 Alvarez challenged his conviction on the grounds that the Stolen Valor Act violated the First Amendment, and he persuaded both the Ninth Circuit Court of Appeals and the Supreme Court.8

Although the Act did not specifically require the defendant to have a particular mental state as an element of liability (and some of the plurality opinion of the Supreme Court directed its criticism at legal regulation of falsehoods per se),9 principles of charitable construction and constitutional avoidance would suggest the Act should be interpreted to attach liability only to deliberate falsehoods and not to accidental, unknowing, or good-faith mistakes of fact.10 So interpreted, what made the Act interesting is that it did not tailor the regulation to contexts in which deception would be likely or the topic especially germane. Although it homed in on lies that were also factually false and bore on the speaker’s military distinction, the Act did not restrict its coverage to particular fora of speech, such as representations to government officials, to the public, or within employment or commercial contexts. Thus, factors that might be significant to a duty against deception, such as the locale in which Mr. Alvarez spoke and his status as a board member were, strictly speaking, irrelevant to his liability to prosecution under the Act.

Thus, the Act took seriously what the Court had suggested in passing dicta multiple times over the years; namely, it endorsed the broad position that false (factual) speech as such has no First Amendment value and so may be regulated for a legitimate purpose.11 Despite the Court’s extended flirtation with this broad position, when confronted with a statute predicated on this position, the Alvarez Court flatly rejected it as inconsistent with freedom of speech.12 As I will argue, the Court stumbled here with respect to its analysis of lies.

Contingent Defects

Some of the Court’s concerns in Alvarez revolved around serious defects in the Stolen Valor Act that, while important, do not represent intrinsic features of the legal regulation of lies. The Stolen Valor Act did not represent the epitome of well-crafted legislation. By attaching criminal penalties to pure lies, authorizing up to a year of imprisonment if the lie concerned certain distinguished medals, such as the Purple Heart,13 the statute offended for its disproportionate remedy.14 That charge, however, would not impugn a more carefully drafted statute with moderate civil penalties or other civil remedies for its violation.

Moreover, the use of criminal penalties, even if proportionate, may exacerbate genuine concerns about selective prosecution and the self-censorship associated with regulating the lie.15 There is no question that it is troubling to enable the police, and the government more broadly, with a legal avenue to prosecute activity that, it is alleged, most of the population has intimate familiarity with.16 The concern is not, realistically, that mass prosecutions would transpire. Rather, the concern is with enabling government officials to threaten individuals who have garnered the government’s disapproval with prosecution, a threat that could intimidate dissidents.17 This is an important worry, and it suggests the wisdom of designing the legal regulation of lies with the primary motive of conveying a standard of conduct rather than deterring misconduct through powerful threats, regularly prosecuted. Using moderate civil regulations rather than criminal penalties might go some distance to address these concerns.

Of course, it is possible that civil regulations, too, may chill sincere speech. Crafting further safeguards might be required to arrest the potential for government abuse or its perception. This might be achieved by limiting the statute’s applicability to repeat offenders, requiring multiple complainants, requiring strong proof that the defendant actively believed her statement was false (rather than showing an inference of what the defendant must have believed in the circumstances or a showing of recklessness),18 allowing the defense that the misrepresentation was necessary to protect a reasonable expectation of privacy, allowing proof of government harassment to constitute a complete defense, instituting independent avenues for relief upon showings of illicit governmental motive, and incorporating sanctions for irresponsible accusations by civilians to forestall private harassment.19 Such protections may be cumbersome, but I am not here exploring the administrability of a permissible regulation of lying. I am just exploring whether regulations could be crafted without violating freedom of speech protections.

Another defect of the Stolen Valor Act was that, as crafted, it was not viewpoint-neutral, because it did not regulate all deliberately false speech or even all deliberately false speech relating to public service or one’s wartime activities. The Act penalized misrepresentations about honored military service but, through omission, immunized misrepresentations about dishonorable military service, honorable diplomatic or Peace Corps service, activism protesting the war, or conscientious objection. This narrow focus of concern is in tension with the principle of R.A.V. v. St. Paul that the First Amendment demands that even unprotected speech may not be regulated for an impermissible purpose, namely a governmental determination that some viewpoints as such are privileged over others.20

Important as the issues about abusive enforcement practices and clumsy drafting are, I want to put them aside. Largely, they are contingent objections to the particular version of legal regulation of lies embodied in the Stolen Valor Act and to its criminalization. To pursue the intrinsic free speech problems (if any) with the regulation of lies, we should turn our attention to a fair, well-designed civil statute that addresses a viewpoint-neutral range of deliberate misrepresentations offered in contexts that are clearly serious and nonfictional in presentation, and nonintrusive on reasonable domains of privacy. Imagine that this scheme imposed high evidentiary standards, modest remedies, and safeguards to reduce the potential and the fear of government abuse.

Would that (imagined) statute be consistent with freedom of speech? Do the Court’s opinions in Alvarez give us reason to think not? Although the Court’s majority divided between two opinions,21 those two opinions convened on a number of putative free speech defects besetting the regulation of lies: first, regulations of lies are forms of content-discrimination, a First Amendment anathema that provokes skepticism and the highest standard of review; second, there is insufficient evidence that lying causes the sort of harm that could surmount free speech concerns; and, third, even deliberate falsehoods have free speech value. These arguments are all unpersuasive.

Content-discrimination

MUST REGULATION OF LIES BE CONTENT-DISCRIMINATORY?

To many free speech advocates, the prospect of regulating lies has seemed an immediate nonstarter because it is often framed as the regulation of speech on the basis of its content, a posture highly suspect and usually lethal from a freedom of speech perspective.22 My contention is that this preliminary objection, though ubiquitous, is mistaken. When framed in a general way, the regulation of lies as such is not clearly a content-based regulation in the sense in which that pejorative classification is typically meant. To regulate the lie is to regulate deliberate misrepresentation by a speaker: that is, it is to prohibit (or otherwise regulate) a speaker from presenting something she believes to be false as though she believed it to be true. The predicate of regulation is not that the content of the speech is false. Recall, as I argued earlier, a statement may be true but still be a lie when the speaker disbelieves it. Rather, the predicate of the regulation is the conjunction of the speaker’s mental state toward the content, namely that the speaker believes it to be false, and her presentation of that content, nevertheless, as though it were true and believed by her to be true.

One tip-off that this regulation is not really content-based is that if the same speaker or someone else uttered the same statement yet believed it (and that utterance possessed the same meaning), that speech would not fall afoul of the regulation. This suggests we are rather far from the standard stomping grounds of content-regulation.

Moreover, were we to regulate, our reason for regulating need not be content-based. The prima facie argument offered above is that the lie interferes with the aims and function of a free speech culture not through its content or through the reactions of the audience to its content, but rather because its serious utterance falsely represents itself as presenting the thoughts of the speaker and thereby misuses the exclusive tools we have to share our sincere beliefs with one another; in so doing, it scrambles and distorts the channels of communication deployed by the sincere. This impetus for regulation does not stem from disagreement with the content of the speech or from a worry about how others react to its content, but rather from the fact that insincere, but seriously presented, representations interfere with our ready, reliable ability to transmit our mental contents, whatever they may be, and have them taken as testimonial warrants of our beliefs.

So, both our motives as well as the target of regulation seem compatible with valuing freedom of speech. Neither seems content-based. Indeed, such regulation may be partly motivated by an interest in protecting the reliability and the perceived reliability of speech; so understood, such regulations advance free speech values in ways analogous to time, place, and manner restrictions that aim to ensure that speakers can be heard and are not drowned out by competitors or hostile audience members. If lies interfere with the successful transmission of recognizable testimonial warrants and therefore with effective communication, regulations on lies may serve the values that underpin freedom of speech. Further, legal regulations of the lie need not have a content-discriminatory impact. As I go on to argue, regulating the lie need not chill, preclude, or burden valuable speech.

That’s my general argument. To unpack it a bit, it may help to make some preliminary distinctions between the speaker, the proposition she utters (the meaning of the utterance), its truth-value, her attitudes and beliefs toward the proposition she utters, her motivation for producing the utterance, and the attitudes and beliefs she has toward her utterance. So, for example, Abby, the speaker, declares that “The brown dress no longer fits Sally,” and thereby expresses that the brown dress once did but does not now fit Sally, Abby’s daughter. Abby utters a true proposition, believes the proposition she utters, is unhappy about its content because its truth means a shopping venture is in her future, says it because a new outfit needs to be purchased, but is unhappy about uttering the proposition to Kristin, Sally’s other mother, because Abby knows that airing this fact will bring some stressful financial pressures to the forefront of Kristin’s consciousness. Without looking at Sally, Kristin insincerely replies, “The dress still fits her perfectly.” She utters this insincere statement in order to deflect the social pressure to set a time for a shopping expedition and to repress the bubbling financial stress. Abby is angered by Kristin’s utterance, both because of Kristin’s insincerity and because Abby understands that Kristin is attempting to weasel out of mall duty.

Abby’s anger toward Kristin’s insincerity is a personal analog of a legal reaction to insincere speech. Abby is not deceived by Kristin’s reply. She neither believes the dress fits nor that Kristin believes the dress fits. Abby reacts to Kristin’s misrepresentation of her belief about the proposition she has uttered and to the reasons that give rise to the insincerity. Abby is not, however, upset about the content of Kristin’s proposition per se. Abby would be thrilled were the dress to fit Sally. Further, were Kristin sincere (but incorrect), Abby might be bemused by Kristin’s failure to notice the height of the hem or, in a darker mood, annoyed by her sartorial negligence. In these cases, Abby’s reaction is to Kristin’s motivations for her utterance and Kristin’s beliefs about the truth-value of what Kristin utters, not to the uttered proposition’s meaning. And, though some of her reaction is to Kristin’s motive, it isn’t entirely to Kristin’s effort to avoid an unpleasant task. Had Kristin been forthcoming and said, “The dress is tight but I don’t feel like being part of the solution,” they could have had a direct, open conversation about the division and importance of their respective duties. Had Kristin been silent, Abby could have pressed her to engage the subject. But, by addressing the subject insincerely, Kristin engages and represents herself as engaged, but this representation is false. Thereby, Kristin keeps herself and her beliefs at an unacknowledged distance with which Abby cannot directly engage.

Attending to these distinctions may help to clarify that regulations of lies do not target the meaning of the utterance but rather the speaker and her relation to her utterance. Because regulation triggered by the speaker’s belief or disbelief in the uttered proposition’s content need not include elements relating to its content, its truth value, or the reactions of an audience to the substance of the proposition, regulating insincere speech need not constitute content-discrimination.23

This argument demands some refinement. Sometimes the identity of the speaker bears on the content of the speech. This is obvious, of course, where the first-person pronoun is invoked. “I am hard at work,” has a different meaning and refers to different occupations and persons depending on the identity of the speaker. Even where demonstratives are not used, the identity of the speaker (and other contextual features) may make a difference to content, as well as to the sort of speech act that is engaged in. The rabbi who, looking at a sloppily presented plate of food, pronounces, “That is not kosher,” conveys that the food does not meet certain religious strictures. The secular supervising chef who says, “That is not kosher,” uses “kosher” in a more colloquial sense and conveys that it is unacceptable to serve food in such a slapdash way. The CEO of an automobile company who declares publicly, “The 2015 model meets the highest safety standards,” issues a warranty or guarantee. The blog reviewer who writes the same sentence does not issue a warranty but merely reports on the claims of the manufacturer and the National Highway Traffic Safety Administration.

Although who the speaker is may have some bearing on the content of what is expressed because the speaker’s identity forms part of the (public) context that determines the utterance’s meaning, still, the speaker’s private, unexpressed belief, disbelief, and attitudes toward her utterance do not form part of that context. Whether an utterance is a lie is determined by the speaker’s mental stance toward the content, that is, by her conscious disbelief of the utterance’s content coupled with her deliberate intention to present that utterance to be taken as true. Those mental stances may be, and typically are, private and opaque at the time of utterance. Given that communication is essentially a public, shared activity, the meaning of an utterance within communicative activity could not sensibly vary from the private contents of the speaker’s (or listener’s) mind. So, whether an utterance is a lie or not should (generally) be irrelevant to the public meaning of the proposition uttered; hence, regulation of lies is not inherently content-discriminatory.

WHY WE CARE ABOUT CONTENT-DISCRIMINATION

The classic forms of content-discrimination about which we rightfully worry, however, regulate speech because of the meaning of the utterance. Canonical content-discrimination responds to the meaning of an utterance, by, for example, showing hostility to criticism of authority, hostility to an advocacy of Communism, or a sense that certain matters (e.g., sexuality) should not be public topics of discourse. The content-discriminatory regulation thus hinges on the meaning of what is said, but not on the beliefs of the speaker about that meaning. Indeed, where a regulation discriminates based on the content of the speech, whether the speaker mentally endorses or rejects the proposition uttered is irrelevant to the cause of action and to the utterance’s regulability or nonregulability.

Sometimes, as with child pornography statutes and hostile audience regulation, the content-discrimination is indirect. The government regulates because it objects to the audience’s (perceived) response to the content of the message. In New York v. Ferber, a child pornography case, the state objected to the audience’s anticipated enjoyment of the materials and the effects that reaction to content had on the market, spurring production of more child pornography.24 In the hostile audience cases, the government’s objection was that the audience’s hatred of the speaker’s message generated excited reactions of an unwelcome sort.25 Snyder v. Phelps,26 the recent case holding that protestors near a military funeral engaging in offensive speech could not be held liable for causing the intentional infliction of emotional distress, involved both sorts of content-discrimination, direct and indirect. Oversimplifying a bit, through the application of the emotional distress cause of action, the government was regulating speech both on the grounds that its message (at a particular venue and time) was outrageously offensive and that the audience of the speech would experience a devastating emotional reaction to the deliberately cruel message and its presentation at that time and place. Although the cause of action requires showing that the protestors intended to cause distress or were reckless with respect to that effect, the protestors’ own attitudes toward and beliefs toward the messages they carried, i.e., whether they endorsed, reviled, or were skeptical of those messages, would not serve as evidence that the elements of the cause of action were met, nor would they serve as defenses.

These examples reinforce my contention that classic forms of content-discrimination involve regulation in reaction to the substantive content of the proposition uttered and the reception of that substantive content by its audience. They do not single out the speech on the basis of the speaker’s belief or attitude toward its content; content-discriminatory statutes are indifferent to these facts.

Nonetheless, although I am arguing that legal regulation of lies need not involve content-discrimination, one might think that the Stolen Valor Act involves content-discrimination, as must any plausible form of legal regulation of lies. The Stolen Valor Act, for instance, focuses on speech with a particular content: misrepresentations about extraordinary military service. Even if the arguably viewpoint discriminatory aspect of the Act were remedied, so that it focused more broadly on misrepresentations about one’s participation or lack of participation in military service or public service, that revised act’s requirements about sincerity would still be triggered only by certain sorts of content—those about public service, but not donuts, political parties, or medical care. The dilemma is this: while comprehensive regulation of all lies might not constitute a form of content-discrimination, any tailored statute triggered by subject matter would; but, such tailoring seems essential to avoid granting the government an unthinkably vast amount of power, power that would, in turn, re-ignite valid concerns about government abuse. So, any plausible form of legal regulation of lies would concentrate on lies about certain subject areas. That focus, in turn, would again return us to the realm of content-regulation.

I am less certain that the path to content-discrimination is inexorable in light of the content-independent reasons that should motivate governmental regulation. If the legally relevant objection to lying is that the lie threatens the basis for trust and reliance on others’ testimony, this objection renders especially salient those circumstances under which others’ testimony concerns especially important matters or those circumstances under which listeners are especially reliant on others’ testimony. Although the former category may hone in on content-oriented topics, the latter category need not. Instead, it may be characterized as involving those circumstances in which speakers have special access to (or special authority about) information, rendering listeners reliant on speakers’ testimony because they cannot easily or readily verify what is said in another way. Such a focus corresponds to a salient, content-independent method of determining the scope of legal regulation by fixing on the relationship between the speaker (or the conditions of her speech) and the utterance. Perjury laws do this by restricting their scope to the utterances of speakers who testify under oath. The federal False Statements Accountability Act may be understood to do something analogous, to regulate false statements on the basis of a content-neutral identification of the recipient of the transmission: lies to government officials are regulable.27

A more ambitious, speaker-oriented regulation might regulate lies by experts about the topics of their expertise, whether they are certified as experts on a topic, e.g., board-certified lawyers, accountants, and medical professionals, or, casting more broadly, they have or claim to have expertise about a topic, whether certified or not, such as manufacturers about their products, real estate developers about their plans, and even individuals about themselves.28 Regulating lies by experts about the contents of their actual, certified, or claimed expertise does not single out content. Rather, it attaches to a feature of the speaker and the relationship between the speaker and the utterance. This relationship is singled out as meriting regulation for content-independent reasons, namely that listeners should be able to rely upon the sincerity of experts because they have or claim special access to information that listeners either do not have, or reasonably should not be expected to cultivate on their own.

This understanding of the purpose of regulating lies might also support a “secondary effects” analysis of topic-specific regulation. Although the Court has sometimes been overly keen to identify secondary effects,29 the secondary effects doctrine, properly understood, permits topic-specific regulation where the effects of speech merit regulation for reasons independent of its particular content or its reception. Suppose, for example, the reputation and trustworthiness of drug manufacturers fell to a low because of a spate of contaminations at factories, coupled with a lack of transparency about the problems. The government might then decide to regulate lies about pharmaceuticals specifically from a concern that misrepresentations would hobble the trustworthiness of future claims important to assisting people making decisions about their medications. Here, the regulation would be targeted to expert lies about a particular topic, but the grounds for the regulation would be that the strength of testimonial trust in utterances about that topic, whatever their content, was particularly vulnerable for reasons that were content-independent. Hence, regulation of lies and even some topic-specific regulation of lies may be framed and justified in ways that are at some remove from the territory of content-regulation.

Compelled Disclosure

Perhaps a better way to categorize regulation of lies is as a form of compelled disclosure intended to facilitate a relationship of transparency, on equal footing between the speaker and listener, and thus to protect our relationships of epistemic cooperation. The case might be so framed as follows. As a default, we should be warranted in taking a person’s freely volunteered speech to be sincere.30 Prudentially, our complex social lives, involving the division of labor at every turn, depend on our ability to rely upon others’ conveyed beliefs on a regular basis. Our moral lives likewise depend on our accurate knowledge of others’ beliefs, feelings, and situations if we are to respond well to them, and our democratic lives depend upon respectful and, often, responsive engagement with the positions and concerns of others. Indeed, given these normative purposes, we may have some obligation to treat their speech as sincere, absent evidence to the contrary. To adopt a posture of epistemic remove or doubt toward them would involve distrust. That distrust would hinder our ability to engage with and respond to them fully, as equals; and without evidence of untrustworthiness, distrust seems unfair.

Where someone is, or represents herself to be, an expert on a topic, that warrant is heightened and justifiably so. Identifying and epistemically relying on experts in some areas of knowledge, allows us to engage in epistemic divisions of labor that make possible the complex forms of social life that facilitate sophisticated understanding of our environment, richer and healthier lives, lives that may manifest greater independence from the vagaries of the physical environment and from dependence on particular individuals, and the development of diverse sets of opportunities that are tailored to individuals’ diverse abilities and interests. Our epistemic reliance on experts only functions well when we are warranted in our default epistemic dependence on their testimony.

Offering insincere speech under the guise of sincerity threatens the rational warrant to engage in these salutary forms of epistemic dependence. Because we have strong reasons to protect these environments of warranted dependence, disclosure rules are justified. Should one wish to volunteer insincere speech, one must disclose this, whether through direct discourse or by taking advantage of culturally well-understood mechanisms of disclosure, such as deploying a sarcastic tone, evidently exaggerating in ways that indicate parody or irony, publishing under the rubric of fiction, performing in a play or other theatrical setting, or otherwise speaking in a context that is culturally understood not to call for somber testimonial speech (e.g., certain contexts in which demands of etiquette are understood to drive content).31

So understood, legal regulation would not react to the liar for the content of what she said but for violating rules of compelled disclosure.32 Such rules of compelled disclosure would be importantly less demanding than most rules of compelled disclosure, because most rules demand disclosure of the identity of the speaker or the articulation of specific messages.33 This rule would require neither. I suggest we regard legal regulation of lies as a content-independent form of compelled disclosure that is compatible even with anonymous speech. All this form of regulation requires is that the speaker (who may remain anonymous) disclose, whether through explicit or through customary means,34 that she does not believe her speech if it otherwise is presented in a way that would support an objective interpretation that the speech is presented as somber, testimonial speech. Properly framed, I think the question of the legal regulation of lies is whether freedom of speech is inconsistent with requiring disclosure of the modality of the speech, so understood, or whether other important values counsel against such requirements.

To summarize, because the aim of the regulation is to facilitate the ability of speakers to convey, and listeners to understand, that the speaker transmits her sincere belief, this aim seems far afield from the standard concerns about content-regulation, namely that the government is attempting to control or suppress speech with particular contents. To the contrary, this sort of regulation merely aims to ensure that whatever is being sincerely conveyed can be successfully conveyed and recognized as sincere without distortion. Such distortion is generated when insincere speakers fail to constrain their insincerity to a justified and identifiable context. In this way, regulation of lies closely resembles noise regulation that aims to confine the side effects of noise within one speech domain from seeping into another in ways that obstruct the ability of participants in the latter to hear and understand one another.

Of course, the ultimate issue is not whether legal regulation of lies is content-discriminatory. Whether this regulation constitutes content-discrimination or not, what matters is whether this speech regulation intrudes upon, restricts, or otherwise inhibits valuable forms of speech or whether, in other ways, it manifests an unacceptable hostility or presents unreasonable burdens to speakers and listeners. So, let’s turn to the other arguments offered for wariness about the legal regulation of lies.

Harm, Particularized Victims, and Freedom of Speech

A prominent refrain in both Justice Kennedy’s and Justice Breyer’s opinions in Alvarez is that there was an insufficient showing of relevant harm.35 In Justice Kennedy’s opinion, this complaint had a causal flavor: there was insufficient evidence that lying directly and irreparably caused the honor of veterans to diminish.36 Justice Breyer’s opinion echoed this concern but emphasized that there was no particularized harm because Mr. Alvarez deceived no one.37 Their complaints dovetailed with their general concern with government overreach: a demand that there be a tight connection to relevant harm would set limits to what might otherwise be a rather broad grant of government power.

Although these concerns complement each other, as I argued above, there are other ways to address the concern about over-enabling the government. Does the purportedly loose connection between lying and legally cognizable harm to specific people raise independent free speech concerns? As a general matter, neither version of the complaint that there is an insufficiently tight connection between lying and legally cognizable harm seems tenable as an independent objection. Justice Kennedy may well be right that the administration failed to demonstrate that the lies of Mr. Alvarez and others like him diminished the esteem in which actual veterans and service-members were held by the public. But, as I have stressed, there are other harms to consider. As I have been arguing, deliberately false speech does damage to our collective testimonial framework by giving us reasons to doubt that a person’s word is reliable as such and that somber testimonial speech provides us with warrants to take what is offered as representing what is believed. That is, deliberately insincere speech does collective harm by ambiguating signals that function well only when fairly clear, signals whose preservation and use are crucial for sustaining a functional moral and political culture.

Lies directed at particular individuals also do particularized harm by corroding the foundation of justified testimonial trust between the liar and her audience members. Thus, Justice Breyer shows shocking insensitivity when he blithely suggests that “… in family, social, or other private contexts … lies will often cause little harm.”38 To the contrary, in relationships that regularly draw upon such trust and may gain some of their special significance by the ongoing vindication and exercise of such trust, betrayals of that trust would seem to wreak special damage on the relationship and its meaning.39

Notably, these arguments appeal to the reasons for belief that are supported or undermined by people’s testimonial practices. The diminishment of the listener’s warrant to believe the speaker merely on her say-so is a rational entailment from the speaker’s lie. The diminishment of the warrant is not an empirical event to be observed or measured. Consequently, because this is not primarily an empirical argument, the demand for empirical causal proof is inapposite.

To be sure, this nonempirical problem has important empirical counterparts. When people appreciate that their reasons to accept others’ testimony have been diminished, the culture of trust will noticeably deteriorate. (Some of us fret we have already reached this point; others, I find, are more sanguine about the current culture.) But, we need not wait for this consequence to appear for the public interest to be adversely affected. I am not merely making the point that a reasonable prediction of the consequence would be enough, just as the government may preemptively adopt noise regulations that preclude the operation of gas compressors in a residential neighborhood rather than having to wait for a cacophony before addressing its predictable cause. My further point is that we are already adversely affected when our reasons to believe others are threatened, whether we realize, acknowledge, and internalize that threat or not. So too we are adversely affected when lies introduce an epistemic need to investigate and confirm the particular reliability of individual speakers or their reliability about specific topics, e.g., when we must garner particular evidence of their truthfulness as individuals or about specific topics before we may take their speech to offer acceptable warrants. Again, we may have this need before we recognize it.

To demand not only empirical evidence of harm but also a showing of particularized harm to specific people as a constitutional prerequisite for governmental regulation is a rather perverse idea, especially in light of “standing” doctrines that preclude private suits to vindicate diffuse collective harms. That is, requirements of particularized harm usually figure in “standing” requirements that identify which parties are eligible to pursue private actions on their own behalf.40 One of the justifications for the standing doctrine is that governmental regulation, rather than private suits, represents the more appropriate way to handle diffuse threats to the collective interest.41 Hence, it is rather jarring to encounter the undifferentiated impact of pure lies as a rationale for invalidating governmental regulation. Given our strong standing doctrines, governmental regulation becomes the only mechanism to vindicate diffuse, collective interests. To demand a showing of particularized harm as a condition for government regulation in this domain, then, seems, confusedly, to extend standing requirements to state action, an extension that conflicts with a leading justification of the standing doctrine and the responsibility it assigns to government to vindicate collective interests.

We can lay bare the peculiarity of Justice Breyer’s demand that particularized harm must be shown by drawing a limited comparison to regulations on excessive noise, or time, place, and manner restrictions that levy specific ceilings on noise (think of requirements that audiences use whispers rather than megaphones for side-commentary at a lecture). One legitimate aim of noise regulations is to enable others to speak and be heard without distortion, strain, or intermittent interruption. Preserving the ability of all to speak and be heard is a constitutionally legitimate aim, even if no particular parties are singled out or injured by violations of the ordinance (suppose that in the face of such noise, all parties declined to try to speak or listen, so no one’s speech in particular was disrupted). The point of demanding a showing of harm is to ensure that speech is not regulated merely because many find it distasteful or to ensure that the regulation pursues a legally appropriate interest and does not regulate immoral behavior as such. These are legitimate aims, but they do not entail a requirement of particularized harm. These constraints are satisfied if the motivation for regulation is to preserve the scheme of reliable communication or to adopt a public stance that reliability is a communal good.

I have been arguing that a stress on particularized harm through deceptive impact reflects an overly restrictive understanding of the wrong of the lie. Correcting this myopic view would also impugn the common invocation of “counter-speech” as a preferable response over regulation. The Court, for example, argued that the dangers associated with misrepresentations could be sufficiently addressed through the remedy of counter-speech, a less restrictive alternative than legal regulation.42

Counter-speech can be an effective remedy where the putative harm of speech flows from its content and counter-speech can expose the reasons to reject that content. Hence, counter-speech can expose the false content of a deceptive representation and thereby guard against the risk of the audience gaining false beliefs. Of course, where the information is not widely known or is exclusively possessed by the speaker, this option may be unavailable or delayed, rendering it only partially effective.

Counter-speech does not, however, speak to the damage from the lie itself, independent of its likely deceptive impact. The lie itself indicates a willingness on the part of its issuer to use speech to misrepresent while presenting that speech as veridical. This willingness undermines the reliability of that speaker’s testimonial warrants. It gives us reason to reduce our confidence in testimonial warrants from the speaker. Counter-speech by others cannot restore those warrants. Only an apology and a demonstrable commitment to change by the liar could do that, but that is neither something we can rely on nor what the “counter-speech” advocates have in mind.

The demonstration that our fellow citizens are willing to lie may also give us reason to doubt testimonial warrants as such even more generally. Should members of the public come to believe that such willingness may be widespread, socially tolerated, or that our own obligations to truthfulness wane when the conditions of reciprocity are flouted, the consequent reduction may be severe. Although our obligations to truthfulness do not, as I have argued earlier, diminish just because others contravene them, the state may reasonably take an interest in forestalling or responding to currents in the culture that in fact reduce compliance with politically relevant forms of moral behavior, even if those currents represent unjustified reactions to others’ malfeasance.

Whether by government or by individuals, counter-speech castigating lying may help dispel the impression that deliberate misrepresentation is acceptable and help keep moral morale and resolve high. But, counter-speech cannot dispel the impression that it is legally discretionary whether to misrepresent (and so acceptable in that way). More importantly, it cannot work against the unreliability of the speaker that the speaker’s own misrepresentation introduces. Whereas, if legal regulation were effective in motivating (some) speakers not to misrepresent and in establishing public recognition of a collective interest in truthful speech, in these ways it would be qualitatively more effective than counter-speech.

Distinguishing the Value of False Speech from the Disvalue of Misrepresentation

THE MILLIAN ARGUMENT

A complementary argument, made alongside the appeal to counter-speech, is that even false speech has value, for the Millian reason that entertaining the false provokes exposition and exposure of the truth and sharpens our understanding of it.43 That venerable idea is misapplied here and does not discredit legal regulation of the lie. The Millian argument concerns propositions expressed by an utterance and the value of the expression of those propositions, even if they turn out to be false. It does not purport to justify the disbelieved utterance (whether it is true or false).

Notably, in the passage in On Liberty where Mill advances his argument for the value of false speech, he is discussing the merits of the suppression of opinions, arguing that people should be allowed to express their actual opinions, even if their opinions are false in the sense of being wrongheaded.44 That is, he stresses the importance of having the opportunity to say what one believes or what one thinks one might believe, even if these believed propositions are false. This opportunity connects directly to the needs of the thinker to externalize her (actual) mental content to garner the reactions of others and to assess whether she in fact wishes to continue to endorse it. Once we distinguish between sincere opinions that happen to be false or incorrect and insincerely expressed opinions, Mill’s argument makes sense only if we consider the former; it lacks clear application to the latter.45

I will elaborate. First, Mill’s argument makes little sense in the case of lies on matters about which the speaker has special or exclusive access to relevant information. A false statement can only provoke exposure of the truth when others have timely access to evidence relevant to justifying or challenging the relevant proposition. Where the speaker has special or exclusive access to relevant information and functions epistemically as an expert, the checking function Mill imagines is blocked and this argument falls flat. Hence, it seems difficult to celebrate the value of false speech on Millian grounds if one has in mind expert speech about factual matters for which there is limited public access (e.g., expert speech about company policy, the contents of a secret formula, or what transpired at a private meeting), and the same is true of many forms of autobiographical speech, the foundations of which the speaker has special access to.46

Second, Mill’s own discussion imagines sincere opponents, both attempting to express and make progress on discerning what is true. He is not extolling the virtues of false statements per se, and certainly not of deliberate misrepresentation. Rather, the argument aims to vindicate the rights of sincere minorities to make their case, even when the consensus is against them. The argument imagines a vigorous debate between parties who both have access to what relevant information exists on a topic, such as the existence of God, both advancing their best understandings of how to interpret the evidence. It is difficult to extrapolate from the right of the sincere to attempt to persuade others of what they believe, to a right of the insincere to engage in deliberate misrepresentation.

There are strong reasons to resist that extrapolation. Our respect for others demands that we permit them to lay bare their beliefs and that we grapple with their sincere takes on the world. Moreover, given the fallibility Mill rightly emphasizes, we should be open to the possibility that we are incorrect and others are right. That idea, however, is a far cry from the idea that among the myriad of logically possible positions for us to entertain, we should be indifferent about which propositions we consider, paying equal attention to those actually believed by speakers and those disbelieved by the speakers who forward them as true.

Mill’s argument from fallibility, while stressing open-mindedness as a reaction to the possibility of error, is not a component of a larger cynicism or nihilism. Rather, it serves as counsel to assist in the discovery of truth. It assumes that we stand some chance in doing so. In our efforts to advance the project of discovering the truth, we have to focus our inquiries. Our time and attention are limited. If we aim to identify and appreciate the truth, it is beyond foolhardy to devote those limited resources by launching off from random starting points. It makes sense to take seriously the sincere hypotheses (and doubts) of those also seeking to advance the truth who have considered the matter in good faith, and it makes sense not to assess that good faith in terms of our sense of the validity of the hypotheses themselves. But, none of these considerations suggest that we should be equally open to hypotheses that are actively, though not transparently, rejected as unworthy by those advancing them.

I do not dispute the importance of a vigorous presentation and a careful consideration of important counterarguments, even those that are both false and believed by no one, as a method of fully appreciating the case for the correct position and ensuring that it is in fact correct. The issue is whether it is a central aspect of their value that such arguments be presented not just vigorously, but represented as believed by the advocate even when that representation is false. It may be true that the presentation of a counterargument is less powerful and easier to dismiss when it is presented as merely a counterargument and not backed by the full weight of the speaker’s conviction. That surely gives a reason, as Mill himself argued, for hearing contrary opinions “from persons who actually believe them; who defend them in earnest, and do their very utmost for them” rather than from lackluster reporters who immediately discredit the contrary opinion they dutifully recount.47 The centrality of vigorous advocacy also supports the importance of establishing contexts of argument in which competing advocates advance contrary positions, but where the advocates on all sides are understood to serve as the representatives of positions, while leaving their personal convictions ambiguous and obscured. Thereby, the arguments stand for themselves and do not depend upon the authority of their articulators. This is, I take it, the posture of advocates in the courtroom, who are meant to represent their positions with ferocity but are barred from representing their positions as their personal conclusions.48 Unbridled advocacy for false views may be important, but its purposes may be achieved without protecting deliberate misrepresentation.

Thus, Mill’s real but often mischaracterized point that sincere advocacy is superior to patently insincere advocacy does not vindicate equating the sincere, but misled, advocate’s speech with the liar’s speech. It gives us no reason to think that we would lose valuable speech if the law required insincere advocates either to divulge their disbelief or refrain from unambiguously representing their position as their sincere, personal conviction.49 Mill’s argument provides no reason to believe that the insincere speech of the liar will add something essential that the zealous, but ambiguously committed, advocate lacks. Both lack sincere conviction, but the former misrepresents himself and the latter does not.

Deliberate misrepresentation should give us pause, and not merely because the liar devalues his testimony and contributes to a broader culture of unreliability. It also conflicts with our political obligations to compromise. As I remarked earlier, part of the respect we owe to others is to listen and grapple with their good-faith beliefs about the world and how we should live together. Often, politically, we should do more than listen and engage. Healthy political life demands some degree of compromise and adjustment to others’ points of view, even when one has the political power to ignore the positions of the out-voted. Put aside controversies about how much one should compromise and whether one should ever compromise about matters of justice. On nearly any view of the social foundations of legitimacy, stability, and mutual respect, according some weight to the genuine convictions and preferences of competing political sides is an important aspect of governance.50 But this posture and the willingness to forgo insistence on what one believes best only makes sense if citizens do not misrepresent those convictions.

Deliberate, unambiguous misrepresentation not only eviscerates the point of compromise, it fuels its cynical opposition. It justifies the suspicion that parties do not negotiate and compromise from genuine positions of conviction, but rather that they advance false positions to gain leverage and advantage. Misrepresentation undermines the crucial sense of reciprocity—of mutual commitment to acting and arguing in good faith—that is essential to sustaining a culture of well-considered compromise.51 Thus, the proffering of insincere opinions does not sharpen our political convictions in the way that merely false but sincere opinions do.52 Instead, their recital either threatens the legitimacy of the content of our compromises or threatens our willingness to engage in them, that is, it jeopardizes our willingness to discharge a political duty.53

SELF-DEFINITION

Let me turn to the argument that regulation of lies would interfere with an individual’s interest in “self-definition.”54 An individual’s privacy interests and her interests in control over the presentation of her persona can be protected by her selective choice of what true things to reveal and whether to reveal information at all. But, it is rather hard, I think, to classify lies as elements of the project of self-definition: saying something false about oneself does not make it true or thereby render the voiced characteristic a true aspect of oneself. Advocates of this position leave it unclear how the protection of the lie contributes to the project of self-definition and, concomitantly, why the ability to present edited and partial (but sincere) accounts of oneself is insufficient to satisfy the interest in self-definition.55 The ability to decide what to reveal and to what propositions to commit are indeed fundamental components of autonomy, components that undergird much of the protection against compelled speech. Yet, protection of those abilities does not preclude moral or legal prohibitions on lies. Moreover, if an aspect of one’s self-definition consists of one’s relations to others, that project is stymied when others misrepresent themselves. The relationships one thereby forms are not based on a mutual and commonly understood foundation and the responses to one’s speech that one receives do not help one hone one’s self-understanding, because they are not responses to sincere, if tentative, representations of oneself.

By way of rejoinder, it could be insisted that an aspect of self-definition involves making up one’s mind and figuring out what one thinks. That process, as I argued in the last chapter, may reasonably require communicative interaction with others in which one articulates propositions to see if they ring true, much as one might try on a dress to see if it fits. Testing the proposition for this purpose may involve asserting it in a definitive, rather than a tentative register, much as assessing a true fit demands zipping up the back and not merely holding up the garment in front of the mirror. Although, as I maintained when discussing the Millian arguments about the value of false speech, tentative or qualified pronouncements may be sufficient to allow audiences of contested propositions to assess the arguments in and against their favor, for some people and some issues, matters may differ when they attempt to identify their core commitments. In such cases, determining whether something “fits” oneself may require a more wholehearted assumption of the mantle.

This argument has greater purchase with respect to the articulation of opinions, e.g., about immigration reform and the legitimacy of the death penalty, or about one’s intentions, e.g., to seek a new career or to alter one’s religious practice, than it does with respect to other sorts of facts, including the kind of historical autobiographical facts uttered by Mr. Alvarez about his actual military service. Still, one might make a credible case that, in some instances, the assertion of autobiographical fact, even about a past event, can play a role in assessing whether that assertion is true; for example, some people in emotional distress may, in reaction to a therapist’s hypothesis, assert they were victims of past abuse to see if, once said aloud, it resonates as true.

This version of the self-definition argument speaks more to how regulation should be crafted than to the constitutionality of all such regulation. The lie encompasses assertions made without qualification that the speaker does not believe but presents to be taken as true and as believed. Arguably, the sorts of exploratory assertions discussed above need not be presented to be taken as true but may be presented in a more experimental mode (even if unqualified), so they need not involve lies in this sense at all. But, given the likelihood of exuberance and exaggeration in matters of self-presentation, such efforts may not always be carefully constructed and may involve the use of lies so understood.

Even so, the self-definition argument only has strong purchase where the speaker is uncertain. It does not really apply when the speaker makes repeated, confident assertions over time of propositions that she definitively rejects as false. Such utterances are not credibly understood as central to self-discovery, but they do threaten our testimonial relations. These observations suggest a distinction between the moral conception of a lie and the legal conception of the lie. Morally, one may lie when one confidently asserts propositions about which one knows one is agnostic or lacks sufficient evidence to support a belief (and one’s assertion happens outside a justified suspended context). But, to ensure breathing room for the process of self-discovery, in autobiographical cases, the legal definition of the lie should be more restricted, applying to the somber, unqualified assertion of propositions that one actively disbelieves.56 Thus crafted, the regulation would ensure that the agnostic struggling to locate her position is not accidentally captured. Adopting this narrower definition of the lie for legal purposes seems appropriately sensitive to the sel-fdefinition interest.

Perhaps the threat posed by legal regulation to self-definition is that legal regulation muddies the public expression of one’s sincerity. Some worry that if lies are subject to legal penalties, then truthful claims may be interpreted as the product of legal coercion and legal compliance rather than emanating from an individual speaker’s moral earnestness.57 Further, given the backdrop of legal regulation, listeners will be unsure whether a sincere speaker spoke from the motive of legal compliance or from moral earnestness.

This complaint that well-crafted, non-draconian legal regulation will objectionably crowd out sincerity or its perception seems far-fetched. In most cases that would fall under legal regulation, agents need not speak on the matter at all, and their voluntary decision to communicate and reveal information in the first place would convey their good will, even if the law required that such communications be sincere. A speaker interested in conveying her motivations for speaking sincerely could clarify why she was revealing what she was revealing and could, through her other actions and through other speech, reinforce that her sincerity was not primarily determined by the threat of legal regulation. The insecure listener could ask questions to prompt further revelations about the reasons for the speech and the nature of the relationship. This is, roughly, how we manage the present latent uncertainty about whether truth-tellers are motivated by the value of sincerity or by the prospect of facing extralegal, social sanctions for insincerity.

Moreover, it is unclear why legal regulation would alter the dominant motive for sincerity. Most moral agents will engage in sincere utterances (or remain silent) for the general reason that sincerity is morally and usually prudentially required (whether that be concern for the audience, for the communicative relationship, for the integrity of communication, or for some other reason unrelated to its legal status). We do not worry that legal regulation of assault, theft, or littering undermines the meaning of safe relationships and conscientious environmental behavior. Rather than replacing our moral motivations, a well-designed law regulating pure lies would more likely supplement them. It would provide a public articulation of our collective interest in sincerity and establish a set of background expectations that might serve as a sort of backstop motivation for moral compliance for the good-but-tempted moral agent, and perhaps as the primary motivation for the more compromised moral agent. With respect to the latter, if the law does make the dispositive difference to whether the agent tells the truth or not, the law will not have undermined the meaning of his sincerity, because it will not have converted an instance of well-motivated sincerity into a coerced utterance.

HARD CASES OF INTEGRITY AND CONTESTED CONCEPTS

Before leaving issues of self-definition and identity, let me address some related hard cases, all of which involve contested concepts that in turn propel misrepresentations motivated by sincerity and considerations of personal integrity. Consider these three cases:

Transgender resistance: Kris, a transgender woman who is chromosomally male, somberly and sincerely declares, “I am a woman,” but knows that she speaks to an audience who will reasonably understand her to mean her chromosomal sex is female. Kris sincerely believes that chromosomal and other sex-based criteria of gender are inappropriate, and so she speaks using her own criteria, although she is aware that her audience deploys chromosomal and other sex-based criteria.

Resisting bigotry: A local bigot asks Kim whether a newcomer to the local bar is a “such-and-such,” where the actual term deployed is a derogatory label; although Kim knows the newcomer may meet all of the factual criteria embedded within the concept “such-and-such,” Kim issues a denial, “No, she’s not,” because she refuses to acquiesce to the bigotry embedded in the particular term.

Political resistance: In Freedonia, Max’s friend Bailey is convicted of the felony of seditious libel for publishing a truthful story that detailed a public official’s embezzlements. Max regards the seditious libel law as an offense to democratic principles and a core violation of basic human rights. Consequently, he regards Bailey as a hero, not a criminal. In Max’s view, to be a criminal requires the violation of a serious and fundamentally just law. When Max is subsequently interviewed for a position with the government, he is asked a series of yes or no questions, one of which is whether he associates with any criminals. Max knows that according to the government’s criteria, which seem to govern the context of an official interview by the state, Bailey qualifies as a criminal in virtue of her conviction. Max believes, however, that these criteria are seriously morally defective and that it would be wrong to acquiesce in them. So, he answers “no.”

In all of these cases, the speaker’s beliefs and opinions place her sincerity in conflict with the conceptual presuppositions of the context (or at least of the known understandings of the audience).58 Cases like these raise (at least) two questions: First, are these misrepresentations lies? Second, are they protected by freedom of speech as forms of sincerity and identity formation or identity performance?

It may seem peculiar to say that these speakers lied because they all sincerely applied the standards they endorse and, in light of those standards, said what they believed to be true. Yet, epistemically, the audience would reasonably, or at least predictably, misunderstand the speaker. The speaker would have misrepresented his or her beliefs, assessed under the criteria of the concepts that the speaker is aware are operating in the context, but without revealing that she deploys different criteria.

One fairly straightforward way to resist classifying the first two cases as lies is to regard them as falling into one of the categories of justified suspended contexts. The first speaker resists an invasion of privacy that threatens to transform into a form of bigotry. This misrepresentation, thus, may fall into the categories of the suspended contexts of reasonable privacy protection or reasonable self-protection and defense. So, for my purposes, her statement is not a lie. (Or, as others may see it, it is not a wrongful lie.) So, too, the second case resembles a milder version of the cases discussed in Chapter One, in which misrepresentations offered to avoid directly contributing to a wrongful end were justified. Here, we might understand the request to confirm a bigoted classification, especially one that might have repercussions for the target’s safety, as creating a suspended context, so that the listener should not expect answers to be sincere or to convey reliable information.

The details may matter. The suggestion of danger may do some work in how we think about the first two examples. When that suggestion is removed, we may edge closer to regarding these misrepresentations as lies. This seems clearer in the third case, Political Resistance, which lacks this feature. Bailey is in no new danger if Max agrees that Bailey is a criminal. Although Max’s motives for denying that Bailey is a criminal are admirable and Max speaks sincerely by his own lights, the brevity of his answer is morally troubling. Were he presented with the opportunity to say more than “yes” or “no,” something would be morally amiss if he did not elaborate by indicating his disagreement with the presuppositions of the context. Moreover, whether Max can elaborate or not, a spare “no” may risk deception. Additionally, the conscientious but undisclosed, private use of different conceptions of the same concept or different standards of precision frustrates the purposes of communication.

In light of these complexities, what should we say? On the one hand, given his sincerity, it feels awkward to declare that Max lies, because his declaration is driven by his conscientious objection to the presuppositions embedded in the question. On the other hand, liars do not always have venal motives; the fact that Max is morally motivated does not itself seem like a reason to deny that he has lied. We might be tempted by the more refined idea that one does not lie if one speaks sincerely with reference to one’s own conception of relevant standards and concepts or perhaps, even more narrowly, if one speaks sincerely with reference to morally correct standards and concepts. Although these suggestions have some plausibility, ultimately, it seems that merely private sincerity is insufficient to insulate one from the charge of lying. Merely private sincerity still subverts the communicative relationship in a nontransparent way. To privilege merely private sincerity risks some of the familiar pitfalls associated with the doctrine and practice of “mental reservation”59 by confusing the ethics of a bilateral communicative relationship with the ethics of purely personal virtue.

We may better capture our sympathy for Max, on some versions of the story, by focusing on the constrained nature of the colloquy—the demand for an unadorned “yes or no” answer. When the constraints of a colloquy prohibit explanatory clarifications and thereby do not permit the speaker to convey her thoughts with the precision necessary for a modicum of accurate self-presentation, those constraints themselves thereby subvert the purposes of the truth presumption and of non-suspended contexts. It is, therefore, no surprise that we feel that some freedom of speech values are at play, although I suspect the free speech concerns attach not to Max’s answer but to the artificially stunted nature of the communicative exchange.

My tentative suggestion, then, is that otherwise reasonable demands for information that take the form of requiring a simple “yes or no” answer, when combined with significant (unjustified) obstacles to clarification,60 generate a justified suspended context with respect to their answers. The obstacles to clarification create a pro tanto normative permission for the questioned party to refuse to adhere to those embedded standards and presuppositions within the communicative context when adherence to them would place her sincerity and beliefs in tension; where clarification is significantly constrained, the recipient of the communication has reason to doubt that he has received an accurate account of the contents of the speaker’s mind and has no basis for complaint about that fact.61 Where the speaker has an opportunity to expand upon his answer and clarify the disagreement about the applicable criteria, but forgoes that opportunity, then I think it is fair to say that he has (wrongfully) lied. Further, even though the speaker’s misrepresentations may be driven by motives of sincerity and personal integrity, they do not seem to be protected by freedom of speech. Freedom of speech would protect the speaker’s full explanatory answer, and, often, her right to give a full explanatory answer or a refusal to answer, but not the middle ground occupied by the deliberate misrepresentation.62

MISREPRESENTATION TO FURTHER

Social Relations Finally, some commend insincere speech for its role in lubricating social relations and thereby connect insincere speech with free speech values. It is alleged that misrepresentations play an important role in etiquette, by strengthening relationships that would be made fraught by (too much) truth, and by saving oneself and others from embarrassment and invasions of privacy.63 Although this line of argument is driven by some important insights, its strength relies on conflating lies with reticence, mere deception, and with the use of suspended contexts in which the presumption of sincerity does not operate. The case for the legal regulation of lies does not depend on the questionable view that we must adopt a practice of frequent, regular revelations of all painful truths or a practice of correcting all misunderstandings of our audience. There is an important distinction between directly advancing and affirming a falsehood and permitting (and even encouraging) another to form or retain a false belief. In some cases, the latter violates a duty of care toward supporting the accuracy of others’ beliefs, but in other cases, especially in domains of privacy and social relations, there may be no such default duty. Yet many of the examples offered by way of demonstrating the value of lies of this kind instead involve failures to disclose painful information or partial truths that may, predictably, be misunderstood by listeners as denials of painful truths. As I discussed in Chapter One, when the listener develops or retains a false belief from a sincere communication coupled with a failure to disclose, this is a case of deception but not of a lie because the false belief is not the result of a direct and explicit misrepresentation of the speaker’s thoughts and does not involve the abuse of testimonial warrants.

The deterioration of the reliability of testimonial warrants is especially worrisome, not merely because reliable warrants backing personal revelations are the foundation of strong social and moral relationships, but because such warrants may figure among the last resorts to repair other breaches of trust. When deception or reticence are inappropriately used or when parties mistreat one another in the myriad ways of which we are capable, the apology and the truthful, detailed and direct attestation to correct the misunderstanding promulgated by deception operate as crucial remedies. If those mechanisms are sullied too, digging our way out of cynicism, distance, and distrust may prove progressively more and more infeasible.

To be sure, there are some persuasive examples involving the articulation of propositions the speaker privately rejects, such as exclamations of joy at the prospect of a dreaded reunion. These cases, when persuasive, seem however to involve standard forms of etiquette (as do many of the permissible forms of deception discussed above). Social norms of etiquette, as I argued in Chapter One, often operate in the kinds of justified suspended contexts in which we use communication to achieve purposes other than advancing propositions to be taken as true, e.g., cementing minimal commitments to social inclusion. This is publicly understood and the face-saving claims of unknown sincerity that people make within such contexts are not well-characterized as lies because, objectively understood, they are not forwarded to be taken as true. Some false claims, made defensively, to shield one’s privacy from invasive and inappropriate (however innocent) inquiries should also be understood to operate in suspended contexts and should be understood as deflections, rather than lies (at least for moral and legal purposes).

There is no gainsaying that lies may have instrumental value and that they may be used as means to further otherwise good ends. But the same might be said of many other wrong actions, of many other regulable actions, and even of other forms of recognizably regulable speech. The proceeds of theft may be directed at poverty relief. Intentional defamatory speech might be used to increase the sales of newspapers whose profits all go to worthy charitable causes; fraudulent speech might be used to generate market activity and consumer confidence when the economy is faltering; incendiary speech might be used to spark violence that in turn creates effective pressure for needed government reform. So while it is undeniable that lies may be motivated by and used to further worthwhile ends, as may a range of other activities legitimately subject to legal regulation, lies are not essential to the achievement of these ends. Yet, they do inflict a unique form of damage on our ability to use communication for our most essential purposes.64

What is at issue is not whether lies can be used to further the speaker’s ends or whether they may be used to further important and significant social ends, but whether these facts bear on whether lies have significant free speech values. My contention is that because the lie does not directly participate in the values underlying freedom of speech and because its use threatens many of the substantial purposes that motivate a free speech regime, we have reason to doubt that freedom of speech demands that lies be immune from regulation. Merely showing that lies can be put to instrumentally valuable use does not dislodge that conclusion. What would have to be shown is that lies have some overarching, unique value that cannot be readily achieved through other, more benign forms of action or sincere speech. The arguments canvassed for the value of the lie fail to meet this measure.

The Level of Review

Before I conclude the discussion of freedom of speech, I want to acknowledge what many legal readers will have noticed long ago: that my analysis did not proceed by identifying and then applying the appropriate standard of review, whether strict scrutiny, intermediate scrutiny, or rational basis. Nor have I suggested what standard of review should apply to regulations of deliberate falsifications. This is not because I endorse the view that lies (or false speech) fall outside the scope of the First Amendment.65 My rationale is three-fold. First, I find the standard-of-review analysis at best a highly flawed heuristic device that summarizes the conclusions of arguments that first must be made; it rarely serves as a helpful algorithm for addressing new or hard issues. Second, I am fairly skeptical of the idea that regulations on some sorts of speech fall entirely outside the scope of the First Amendment, but rather think that the usual examples are either entirely wrongheaded (e.g., the obscenity and fighting words doctrines) or better explained as cases in which First Amendment concerns are adequately answered. And third, because even were I more sympathetic to the idea that some speech regulations fall outside the scope of First Amendment protection, I am not confident legal regulations on lying would fall among them.

If, for practical purposes, I were pressed to reformulate my conclusions in terms of the appropriate standard of review, I would say the following: Because the lie as such has no free speech value, strict scrutiny seems inappropriate. The government’s reasons for regulating need not be compelling to warrant their regulation. But, given the serious political and structural concerns associated with the regulation of such speech, placing such regulations outside the scope of First Amendment protection or only subjecting them to rational basis review would be inadvisable. It would fail to take those concerns sufficiently seriously. Hence, I would favor a modified version of intermediate scrutiny.

Here is the modification that I have in mind. On its face, the usual recitation of the intermediate scrutiny standard asks whether the regulation substantially furthers an important governmental interest. I have been arguing that some legal regulations of the lie would further an important government interest. But, what troubles me about the usual reading of “governmental interest” is that it focuses entirely on the adequacy of the positive rationale for regulation, e.g., whether it is important and appropriately content-neutral. What is missed by this formulation is official, structured attention to the side effects of the regulation on other mandatory governmental interests—here, whether the particular regulation in question did, in the circumstances, as applied, chill speech or serve as an avenue for governmental abuses. The idea that the concern about stifling (valuable) speech, whether through actual or perceived governmental abuse, is already factored in because some scrutiny is applied seems fanciful. Briefly, my own interpretation of intermediate scrutiny would not take for granted that where there is low value speech (in this case deliberate misrepresentations outside a justified suspended context) and the substantial furthering of an important government interest (in this case, the protection of and/or the affirmation of the significance of reliable warrants), that these facts necessarily compensate for any and all side effects on the climate for speech. I would diffidently suggest a further prong of intermediate scrutiny that expressly asked whether, on its face or as applied, the regulation overburdened (valuable) speech (or other constitutionally protected interests). That test may often be satisfied in practice.

Conclusion

I have not tried to build a decisive case for the legal regulation of lies, but rather to argue that, from a constitutional point of view, whether to grant legal impunity to the lie is not settled by the foundational commitment to freedom of speech. Free speech values are not intrinsically threatened by legal regulation of lies. Moreover, a powerful, content-neutral motive for regulation may be to protect and strengthen the effectiveness of our communicative practices and the foundations of a free speech culture.

Acknowledging this compatibility could have practical implications, such as offering grounds to simplify the burdens of proof associated with the regulation of commercial misrepresentation by shifting the evidentiary issues from how audiences were deceived or put at risk of deception to whether or not speakers believed their utterances. Casting aside the freedom of speech objection could also push our deliberation about regulation in new directions, both toward matters of regulatory design and toward the more careful consideration of what other significant values are implicated by legal regulation. In the next chapter, I take up this latter task with respect to regulation of the autobiographical lie. Although its regulation does not inherently encroach on the free speech interests of the thinker, I argue that other substantial values of equality and community counsel against regulation and in favor of legally accommodating this wrongful behavior.
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18 Some speakers may speak or act in ways that strongly suggest they do not believe a prior statement. Although that evidence may indeed be probative, in this domain it is important to rule out the possibility that the speaker harbored a contradiction in her beliefs of which she was unaware. The argument I am advancing for the regulation of lies does not directly extend to include the legal regulation of self-deception, even culpable self-deception, a category that raises further issues about freedom of thought.
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24 That content-based regulation was upheld because of the compelling interest in protecting children in New York v. Ferber, 458 U.S. 747, 756–74 (1982). The Court has since retreated from that content-based rationale and aligned behind a rationale focusing on the use of children in the actual production process of the regulated materials and not merely its stimulation of demand for child pornography. See Ashcroft v. Free Speech Coal., 535 U.S. 234, 249–51, 253–54 (2002) (striking down a child pornography regulation to the extent that it applied to images that only appeared to be of actual children, even though its circulation and sales may have stimulated the market for the production of actual child pornography).
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CHAPTER FIVE

Accommodation, Equality, and the Liar

In Chapter Four, I argued that legal regulation of lies need not violate freedom of speech. In particular, I contended that well-crafted regulations need not be content-discriminatory in any normatively significant way, that the permissible regulation of lies does not require a particularized victim of legally cognizable harm, and that lies lack significant freedom of speech value. From a theoretical constitutional perspective, I concluded that freedom of speech poses no inherent barrier to carefully crafted legal regulation of lies, that legal regulation might, if successful, enhance our free speech culture, and that in addition to its effects on particular recipients, deliberate misrepresentations may risk collective, non-particularized damage to the collective fabric of trust.

Nevertheless, it is hard to stomach the idea that we might be held legally accountable for the everyday lies we tell about ourselves, especially those that are not relied upon and are told outside of circumstances of heightened testimonial importance, such as courtrooms, employment applications, tax forms, and fiduciary relationships. The quotidian autobiographical lies I have in mind include the kind told by Mr. Alvarez, the insincere boasts about one’s accomplishments, occupations, and travel that some make to new acquaintances or even to colleagues and friends, and even the insincere denials of personal weaknesses and escapades some issue to friends, family, colleagues, and acquaintances. (Some of Lance Armstrong’s lies fall in this category, although many of his lies were relied upon or occurred in circumstances of heightened testimonial importance, under oath during official investigations of himself and others.) Even if regulation of autobiographical lies told outside circumstances of heightened testimonial importance would not offend free speech principles, the prospect does not sit comfortably. My claim in this chapter is that this justified discomfort stems not from a justified sense of a violation of freedom of speech or the right to define one’s identity, but from the political values of equality and an under-theorized form of accommodation. Some deliberate misrepresentations, such as the autobiographical lies of Mr. Alvarez falsely bragging to have won the Congressional Medal of Honor (discussed in Chapter Four), are objectionable from a public point of view, but nonetheless ought to be legally accommodated as a measure of meaningful social inclusivity and an expression of a tolerant conception of political equality.

In this chapter, I attempt to identify the panoply of values encapsulated by our practices of accommodation to draw attention to the undernoticed social and legal phenomenon of accommodating moral wrongs. I argue that a constrained practice of accommodating some moral wrongs dovetails with a plausible interpretation of political equality, one that demands a high degree of willing compliance with moral principles, but not perfect compliance. I proceed to suggest some guidelines for thinking about when to accommodate moral wrongs and conclude that legal accommodation of autobiographical lies falls within those guidelines.

Accommodation

I plan to build an argument about why, legally, we should accommodate some moral wrongs that we might otherwise have a right to regulate, and then to argue that autobiographical lies fall within that category of moral wrongs. To do so, it will help to trace two sorts of accommodation, one of which is more familiar, while the other, although often practiced, is less explicitly noticed.

“Accommodation,” in the sense I will use it, involves a social practice in which we absorb some of the costs of others’ free and morally relevant choices in order to acknowledge, create room for, lift barriers to, facilitate, or convey a message about their choices; the social practice of accommodation typically involves some alteration or deviation from our normal approach or reactions to others’ free and morally relevant choices. As I will argue, this kind of accommodation takes at least two different important forms and has at least two corresponding, important rationales.

I am not using the term “accommodation” in one of its other common senses. Sometimes we use that term to refer to cases where we alter otherwise reasonable practices to acknowledge that the conditions and practices of others do not fit the prototype around which the practice was constructed. In these cases, we practice what might be called corrective accommodation. For example, when we “accommodate” those with disabilities by altering entryways or lengthening exam times for some students, we change our standard practice because, whether from ignorance or for convenience, we have wrongly structured our physical or social environment around an assumption of uniformity that unfairly privileges certain people over others. Entryways built with steps or stairs implicitly presume a certain form of physical ability. Certain examination structures intended to create standard background baselines (time limits or requirements that one read printed documents personally) presume certain abilities that may be extraneous to what is actually being tested. Accommodations for some disabled people, whether through constructing different access routes or offering differently structured exams, are necessary to ensure equal access for everyone and to acknowledge that reasonable limits for some are unreasonable for others.

Although we use “accommodation” to describe these sorts of piecemeal reforms in our practices that reflect the recognition that our standard practices were built around faulty assumptions of false uniformity, we also use the term in another way that does not connote false stereo-typing and depends on a separate rationale. Accommodation of this other kind denotes a willingness by third parties or the community to shoulder some burdens associated with another’s choice, rather than compelling the individual agent to shoulder that burden entirely herself. This sort of accommodation protects an agent’s deliberative environment, allowing some significant choices to be made for the reasons most relevant to the activity, rather than for reasons that contingently bear on the activity.

For example, we might view the accommodation embodied in the Family and Medical Leave Act through this lens. Under the Act, employees may take leaves of absences to attend to family responsibilities, such as the needs of a small child or a sick parent. Consequently, their job responsibilities must be shouldered by colleagues or by hiring temporary employees. The theory, albeit one imperfectly realized, is that employers and colleagues should shoulder costs and burdens to ensure that employees may make decisions about family size, family structure, and about how to care for their families without having those decisions dictated or largely dominated by the demands of employers and efficient work environments.1

Some forms of religious accommodation may represent another example. Through religious accommodation, we shoulder (again, imperfectly) certain burdens for certain religious practitioners, such as working a greater share of weekend days or paying unemployment compensation to those whose religious practices render them unsuited for a job. Allowing conscientious objection entails that others bear a greater risk of being drafted and killed in military conflict. I submit that the best justification for this accommodation practice is that it helps ensure that practioners’ choices about whether and what to practice turn upon reasons relating to the perceived choice-worthiness of the religious practice and are not predetermined by financial pressures or the fear of prison. Financial pressures and the threat of punishment seem intrinsically extraneous to questions of whether and how one should worship and whether the dictates of conscience are incompatible with some forms of military service.2 When social circumstances tie these issues together, it is understandable that people will make religious decisions based on financial concerns, but it would be preferable, where possible, to disentangle these considerations to facilitate religious decisions being predominantly based upon perceived religious considerations (or the lack thereof) that bear on the choice. Hence, we may adopt accommodation practices as a method of (partial) disentanglement.

To be sure, neither of these examples are pure ones of choice-protecting accommodation. The Family and Medical Leave Act is, in part, an institutional correction of the flawed assumption that employees are not also dedicated caretakers. Religious accommodation often serves as a correction to institutional structures wrongly designed around a dominant or majority religious practice. The FMLA goes some distance toward making employment more accessible to two-earner families in workplaces where, before, a one-earner family structure was implicitly assumed; religious accommodation goes some distance toward rendering the social environment more hospitable to practitioners of minority religions. Still, these practices also have substantial choice-protecting components. The FMLA partly equalizes the playing field when one compares two-earner families to one-earner families, but it also shifts some of the costs of some people’s choices to have and raise children on the childless. Religious accommodation partly equalizes access to social environments when one compares members of dominant religions with minority religions, but the practice as a whole displaces some of the costs associated with choosing to be religiously observant on those who do not make those choices.3

From this perspective, the FMLA and religious accommodation practices resemble other accommodation practices in which we absorb costs to insulate others’ choices from the deliberative pressures that more rigid cost-internalization practices would exert. Privacy protections represent another such example. Protecting privacy rights over information about one’s relationship status, one’s credit rating, or one’s off-duty behavior may deprive employers, for example, of useful information that would allow them to adjust hiring or work assignment decisions in light of their employees’ choices. Insulating citizens from government searches without a warrant may deprive the community of useful information helpful in solving crimes or even of absolving the wrongly accused. Still, we protect many people’s choices to keep information private in order, I submit, to insulate them from the potentially distorting influence of others’ observation and judgment.

These important forms of accommodation and their deliberation-protecting rationale would not, however, supply a reason to refrain from regulating lies as one method of maintaining the culture of trust. As I argued in Chapter Four, the rationale for legal regulation and the mild pressure or moral reinforcement any well-crafted law would exert need not introduce domineering reasons for truthfulness that are objectionably distant from the most salient reasons to be truthful. Although we may hope the primary reason to tell the truth would be respect for one’s interlocutors and for oneself, an interest in the general climate of testimony that the law would protect should not be a distant motivation either. In this way, legal regulation of lying differs from the scenarios I have been discussing in which we accommodate people’s choices to avoid the vagaries of socially connected life that may render some considerations more salient than they should be to important deliberations, e.g., those about religious practice or familial decisions. Legal regulation of the lie would not distort deliberation about whether to lie or to tell the truth in the same way as conscription requirements or ungenerous employment conditions may distort religious deliberation or deliberation about family creation and caretaking.

Accommodating Moral Imperfection

Nonetheless, the uneasy prospect of regulating pure autobiographical lies, that is autobiographical lies that do not also deceive, raises the question of whether there is another ground for accommodation, in addition to the deliberation-protecting form that I have just sketched. The case of pure autobiographical lies nicely frames the question of whether we have strong reasons to accommodate others’ moral flaws and foibles, even when those flaws impose general externalities and even when a decision not to accommodate them would not skew or distort deliberation.

As I may have signaled simply by raising the question, I have sympathy for the idea. My sympathy does not resonate with the idea of accommodating people’s immorality as such, in giving them a break from moral norms or an occasional vacation from accountability to others. It isn’t that the pure lie is the sort of minor wrong that we should wink at to demonstrate our less-than-totalitarian nature. Lies are importantly wrong and should be forsworn. Socially and interpersonally, we should be far less casual about lies, as a moral matter, than we are. And, as I have argued, the lie is a legally relevant form of moral wrong, one we have a collective interest in preventing, criticizing, and deterring. Nevertheless, although free speech principles pose no barrier to regulating pure autobiographical lies, declining to regulate them may nevertheless represent a warranted form of accommodation that conveys an important sort of inclusivity and recognition of the sort of agents we are.

I have been assuming that when a speaker lies and either intends or succeeds at deceiving another about a material matter, the consequent speech is regulable as a form of attempted or successful manipulation of another or as an effort to interfere with the listener’s rational capacities.4 Many lies take this form. But many do not. Some lies do not concern material matters but rather inconsequential details, especially unimportant biographical facts. Further, as I have emphasized throughout, lies need not have the effect of deception or be motivated by the intent to deceive. There are still free-speech compatible reasons to regulate such lies given that they denigrate the rational basis of our trust in one another and may degrade the moral culture of trust. But should we regulate them?

As I discussed in Chapter One, often the reasons people lie are more self-regarding than other-regarding, particularly when the lie is unaccompanied by any intention to deceive. The liar may be unable to admit things about himself to others, but may feel the pressure to speak, and so may create autobiographical fiction to cope with the situation. Or, the liar may be unable to admit things about himself fully to himself through public declaration. He may be clinging to an ambiguous form of partial denial. Sometimes, the liar may be nervous or insecure and so manufacture details about the world to give himself the feeling or the appearance of belonging and of confidence.

In the examples I have just rehearsed, the motivations at work involve failures related to personal insecurity, coupled with negligence toward others and insufficient respect for the importance of maintaining the social fabric and its strength. The question I want to ask is whether demanding accountability to others, politically, through legal accountability, for such failures is always warranted. Of course, we rightly ask people to learn to manage their insecurity in ways that reduce the burdens displaced onto others. The self-regarding motivation is not an excuse or a justification for such behavior. But, accommodating such flaws through forbearance from legal rebuke is a way publicly to manifest compassion and understanding for one another’s shortcomings.5 In so doing, we demonstrate the strength of our inclusivity, by showing that we recognize that we each have shortcomings, but our imperfections will not disqualify us from full membership, in good standing, in social and political settings.

I will start my argument for legal accommodation of moral failings first with some observations about accommodation within interpersonal morality. It is not merely a counsel of politeness and of prudence that one should forbear from calling attention to every instance of others’ errors, even moral errors. Such reticence also represents an aspect of the virtue of toleration. Much toleration involves restraint in the face of others’ decisions and commitments of conscience, commitments that the tolerating find alien, distressing, or wrong.

But the virtue of toleration may also apply to others’ flaws and errors that may not represent their deep commitments. For example, one may tolerate a colleague when one exercises restraint in the expression of one’s complaints about him, even when one’s colleague would agree with the substance of one’s complaint. Such toleration conveys a compassionate acknowledgment of our shared, flawed humanity and the message that we are willing to continue on together, despite our predictable failures. Normatively, we may expect compliance with the relevant norm and may reasonably judge a violation of it as a violation. Still, refraining from certain forms of rebuke, criticism, and commentary signals a willingness to be patient with others. It signals a (limited) willingness to allow them to recognize and address their shortcomings on their own, at their own pace, as well as an acknowledgment of their ongoing membership in a relationship or in the community that does not depend upon their achieving perfection.

Obviously, there is a difference between showing understanding and acceptance of others’ flaws and turning a blind eye to wrongs and to injustice. Compassion should not turn into acquiescence with or apathy towards evil. The idea that not every wrong demands exposure and an accounting may be significant, but, by necessity, this notion must have a limited scope. Moreover, given that there are many venues where we could manifest such compassion, two questions may present themselves: First, should we ever manifest such compassion politically and legally, rather than just personally through interpersonal toleration and forgiveness? Second, is there a limiting principle that identifies when we should accommodate in this way and when we need not?

One may be inclined to think that this form of toleration is appropriate mainly in interpersonal relations. When parties know one another and have a relationship, they may reasonably decide to show tolerance for one another and forbear from standing on their moral rights. Letting things go and accepting people as they are constitute ways to initiate a friendship and to build and demonstrate affection within oneself. But, so the objection may proceed, these are not stances appropriate to or demanded of relations between strangers.

Yet, we do, in fact, witness this behavior in the legal and political sphere, between people who have no relationship to one another other than sharing membership in a political community. Victims decide not to report crimes or not to pursue civil litigation, even when they have a clear case, and even when they lack any relationship to the wrongdoer.6 Too often, this forbearance stems from flaws in the system. Some victims lack the conviction that they will be safe from retaliation. Others lack the time, energy, information, social support, or the financial resources to vindicate their legal rights and interests. But, these reasons do not exhaust the field. Sometimes, a victim forbears on the grounds that she understands the mistake of the wrongdoer and sees that she might have made a similar mistake herself.7 The motivation, then, is one of compassion, a sort of recognition of our equal status and operation as flawed moral agents, and an unwillingness to take another to task for the consequences of flaws one harbors oneself.

These are cases of individual forbearance between citizens, not social or collective decisions. But, there are social, collective examples as well. Consider a small potatoes example: library amnesty programs that allow patrons to return late books without penalty and without losing their privileges. One motivation for these programs is that they effectively flush books out of private libraries back into the common stock. On the other hand, screening patrons more carefully, and threatening expulsion or higher fines might be more cost-effective if librarians’ aims were simply to guard against excessive book loss. The amnesty approach suggests another motivation: namely, an institutional demonstration of the acceptance of patrons’ flaws and mistakes as an aspect of the library’s aim to include as many community members as possible.

Legally, there are examples at the civil and criminal level as well. Even among those who file suits in accident cases, there is evidence of a re luctance to seek damages from defendants beyond what defendants’ insurance would pay, unless defendants act egregiously, are culpably underinsured, or there is a substantial and inequitable gap between how under-compensated the plaintiff would be compared to the enormity of the defendant’s assets.8 This forbearance is not merely the result of individual plaintiffs’ decisions, but emanates, in part, from an informal moral convention among members of the bar driven by a sense of how the law should be used.9 The moral sentiment infusing the convention by plaintiffs’ attorneys to advise clients against seeking damages exceeding insurance limits (and to decline to represent clients who insist on seeking greater damages) is that even if the plaintiff has a legal right to a greater recovery, mistakes happen.10 We are all prone to error; unfortunately, some mistakes have disastrous consequences. Given our shared propensity to negligence, the rationale is that paying and collecting insurance is the proper way to address the damages incurred by negligence.11 It is too harsh to threaten the defendant’s home or car, or to provoke his or her financial ruin in response to an accident or medical error caused by simple negligence.

Within the criminal law, prosecutors who exercise their discretion not to prosecute narcotics offenses and polities that adopt official policies of narcotics decriminalization may, in some instances, be interpreted as accommodating human weakness out of acceptance and compassion, rather than merely conceding to budgetary pressures, evidentiary weaknesses, or the futility of enforcement. Taking this perspective suggests a different discourse about “victimless crimes” and the legal anathema to recognizing the status crime of being an addict.12 Even if we maintain that the primary affected party is the user, (regular) drug use (and addiction) creates and displaces plenty of externalities onto the community.13 Rather than thinking of these behaviors as victimless and therefore normatively resistant to regulation, we might instead describe the liberal opposition to criminalizing many forms of regular drug use or the status of being an addict as a form of accommodation triggered by the recognition that the moral failure here usually stems from vulnerability and personal weakness more than it does from predation. We may regard the behavior as a sort of moral failure while nevertheless adopting the stance that the more humane and inclusive approach is not to call the offender on his offense in public, legal fora, but rather to try to help those prone to misbehavior to avoid situations that trigger it and to mitigate the externalities of such misbehavior.

Accommodation and Equality

I have been arguing that, in some arenas, we practice an interesting degree of social and legal accommodation for moral failures. I suspect that this practice does not represent mere expediency but has a deeper justification as a form of recognition and acceptance of some degree of weakness on the part of our fellow citizens. Considering what might justify these examples of accommodation also promises to be philosophically interesting in another way. It may reveal and shed light on an ambiguity in our conception of political equality. To expose this ambiguity, I need to take a detour and provide a little background.

The ambiguity that I have in mind arises within many conceptions of how commitments of equality operate within nonideal theory. Merely to add a little precision, I will situate the problem within a framework that is, roughly, Rawlsian, although the Rawlsian framework is essential neither to the ultimate conception nor to the solution to the problem. The problem relates to a question that occupies much of the literature in political philosophy: can we clarify what it means to say of us as members of a political community that we are all moral and political equals, entitled to equal treatment of some sort? Embedded within that enterprise are at least three questions: First, in what way are we moral and political equals, given significant variances in our achievements, behaviors, and abilities? Second, what sort of equal treatment does our status as moral and political equals entitle us to? Third, are there circumstances or behaviors that could alter our status or threaten our entitlements as moral and political equals?

One aspect of the second question, concerning what resources or primary goods one may be entitled to, has recently dominated the literature on equality, largely under the rubric “Equality of What?”14 Issues related to our duties and responsibilities as equals and whether our discharge of them may affect our status and entitlements have by contrast been somewhat neglected.

The leading, and I think fundamentally correct, answer to the first question (“In what way we are equals given our enormous differences?”) is, with some important modifications, the one offered by Rawls. Our status as political and moral equals is grounded in our equal possession and minimal exercise of two higher-order moral powers that we have fundamental interests in developing and pursuing. The first consists in our ability to conceive of, affirm, modify, and pursue a life structured by a conception of the good, i.e., by values and convictions about what matters and what makes for a good life. The second is our ability to understand, contribute to the conception of, and follow justice.15 Put in different, somewhat less Rawlsian-inflected terms, we are equals in virtue of our each having a life that we should and do care about, one that we can exert agency over and can direct at what we judge to be important, and in virtue of our capacity to act morally and justly by treating others’ lives as valuable and, politically, as equally important to our own.

As has been well canvassed, the normative significance of these powers, as well as our interests in developing and pursuing them, do not wax or wane depending upon the talents we possess. The normative importance of my interest in living a fulfilling life is no less than Alice Waters’ interest in living a fulfilling life merely because I am the inferior chef; were I to become a better chef, it would not make the importance of my ability to live a rewarding life any more or less pressing. Nor does it seem to matter to the equal importance of my life and Alice Waters’ life that many others appreciate her talent at cooking, while fewer appreciate mine. The equal moral importance of my life’s going well does not vary depending upon what my talents are or how much others do or do not appreciate them. Not only is it irrelevant whether my talents are highly prized by others or relatively pedestrian, it also does not matter whether I am especially good or merely mediocre at promoting my own conception of the good. The normative significance of my interest in living a valuable life does not vary depending on whether I realize my capacity for developing and pursuing a conception of the good to a high degree or with only modest success and savvy. The importance of our lives and of the opportunity to live a rewarding life is equal to one another’s, even if some of us are better at living well than others. These ideas propel the conviction in the egalitarian literature that if we pursue this joint cooperative project in order to facilitate our leading fulfilling lives, then because each of our interests in leading a fulfilling life is equal, there is at least a pro tanto case for equally distributing, where possible, those goods and resources we produce that constitute opportunities for living a rewarding life.

What is mysterious about this picture is how the possession of the first power, supporting the equal interest in pursuing a rewarding life, relates to the possession and exercise of the second moral power, the capacity for moral agency and justice, as well as how this second power relates to the question of one’s entitlements. On the surface, the connection between moral agency and having the status of a political equal seems unexceptional. It seems reasonable to maintain that a minimal willingness to behave cooperatively, do one’s part, treat others equally and with respect is a prerequisite of eligibility for demanding that one is entitled to equal treatment by others. So too, a minimal degree of moral sensitivity, appreciation for justice, and a willingness to respect the rules achieved through mutual governance seem like reasonable prerequisites for participating in a process of mutual self-governance that in turn expects the compliance of others.

The harder questions pertain first, to what level of ability and compliance we may reasonably expect of one another, and, second, when lapses in our execution of our responsibilities should threaten aspects of our status or threaten what we might call “our good standing.” We may fall short in various ways with respect to the second power, while still possessing the interests and capacities associated with the first power. What implications, if any, follow?

One specific set of problems in this territory is familiar. Some severely disabled people may lack the health or the physical or mental abilities to contribute to the cooperative enterprise, even given an expansive view of what constitutes “contribution,” and even were our workplaces and public spaces properly configured to be more accessible to the disabled. Other severely cognitively disabled people may not, on some conceptions, meet the minimal requirement of possessing the capacity for moral agency and justice. Yet, in neither of these cases would we doubt that their normative interest in leading a rewarding life is equal to that of the more able or that they deserve to be treated as equal members of the community. How do these convictions square with the idea that the second moral power partly grounds our equality? Even without the possession or exercise of the second capacity, should these disabled persons nonetheless be considered equal cooperative members entitled to primary goods within the cooperative scheme? Or, does their status and treatment fall under some other rubric? Either way, are they entitled to the same share of the benefits and burdens of social cooperation (however that is assessed), or does some other standard of distribution govern their entitlements?

A second set of problems is also familiar but less discussed. Most of us feel fairly comfortable with the idea that some transgressions may legitimately threaten our access to some of the primary goods we otherwise may demand as equal citizens. For example, although the murderer may retain his baseline capacity for moral agency or justice, his behavior may justify limiting his opportunities to exercise certain basic liberties, e.g., of mobility, occupation, choice of residence, and freedom of association. Yet, even for the murderer, these limitations may not be comprehensive. Most believe that all legitimate prisoners should retain a modicum of recognized rights, such as rights of due process, at least minimal rights of freedom of speech (to read, to write, to express political agreement or dissent), rights against cruel and unusual punishment, and rights to at least minimal levels of the material resources that enable a decent life.16 They are still are entitled to equal protection under the law. And, many believe, that for all but perhaps the worst crimes, the legitimately convicted should have an opportunity to regain their status as political equals in good standing. They should, at some point, be permitted to reenter the community and regain access to the full panoply of entitlements of citizenship, including the right to vote. How exactly the failure to exercise one’s second power affects one’s status and entitlements seems poorly understood.

Considering these problems together suggests a partial solution. Discussions of the grounding and implications of equality tend to conflate moral and political equality into a single category, to treat the entitlements and responsibilities of equals as a package, while neglecting duties, powers, and responsibilities as a crucial part of the entailment of having equal status. Resisting these tendencies may help to clarify matters.

Suppose we start by distinguishing the category of moral equals from the category of political equals. If we think of moral equals as those about whom the normative importance of their lives going well is equal to that of others, it seems obvious that the severely cognitively-disabled belong in this category, just to focus on one hard case. In light of their moral equality and membership in the community, they are entitled to equal consideration when social decisions are made that may affect their lives. They may also claim equal rights of access to the resources that are necessary for and make possible a fulfilling life.17

But, the recognition of their status as moral equals is compatible with doubting that they have the requisite capacities that underwrite a full right to pursue that life autonomously and to make autonomous decisions about how to use the resources to which they may be entitled.18 This is not merely because their prudential competence is compromised. It is also because many basic liberties, including the discretionary power to use economic resources as one sees fit in a joint economic system, may reasonably depend upon one’s having the capacity to exercise them responsibly, showing good faith with respect to the effects on the community. Likewise, we may regard them as moral equals while believing they lack the requisite capacities that ground claims to exercise the franchise and, in other respects, to execute the full portfolio of political powers and responsibilities.

More generally, I think we should say that those with the first power, but who are without the qualities that constitute minimal possession of the second power, belong to the community of moral equals, but they are not members of the community of political equals, the group of those who possess both powers. Their status as moral equals entitles them to make claims to those goods and liberties grounded in the first power, including the right to be represented by political equals, the right to be afforded equal protection under the law, and other aspects of equal concern and respect that flow from the equal normative significance of their having lives that matter. But, having the further status of a political equal demands, at a minimum, that one have the requisite capacities of moral agency and justice and that one be willing to exercise them. Although its execution is often imperfect, the idea of decoupling equal representation from equal power is commonplace. Children and resident aliens, for example, lack formal political power but count as equals for purposes of apportioning Congressional districts.19

Forging a distinction between the status of being a moral equal and being a political equal may help us untangle our views about when poor behavior jeopardizes or, perhaps, suspends one’s status as an equal and when, more commonly and more mildly, it places one in poor standing. We might reasonably take the view that those with the capacity for moral agency and justice have some responsibility to exercise that capacity through compliance with legitimate social rules and by using their powers and opportunities responsibly to ensure that the interests of all moral equals are adequately respected and represented. Malfeasance may jeopardize or compromise one’s entitlements to the powers, responsibilities, and goods associated with that capacity. One’s full good standing may be contingent upon one’s minimally compliant behavior as a political equal. If one has the capacity to contribute to the project of joint social cooperation but chooses not to do one’s fair share, that choice might be relevant to what claims one may then legitimately make to benefits from the social project or to one’s retention of control over deciding how one will make one’s contribution. So, perhaps some rights may attach to one’s status and good standing as a political equal who is qualified to make discretionary decisions about the use of what are arguably public resources, powers, and privileges. We might, for example, think malfeasance disqualifies one (for a period) from positions of power or public office (think of character qualifications for the bar or removals from public office) or in more extreme cases, from the freedom to interact freely in public spaces and to use economic resources according to one’s own judgment (think of imprisonment, house arrest, fines).

At the same time, one’s malfeasance as a political equal does not implicate one’s status as a moral equal or the entitlements that follow from that aspect of one’s status. This distinction may explain why even those guilty of terrific malfeasance do not lose or waive their right against cruel and unusual punishment, to the minimal resources necessary for health and maintenance, or to minimal rights of freedom of speech, because these rights derive from one’s status as a moral equal. This idea unsurprisingly dovetails with the argument in Chapter Three that the fundamentals of free speech rights extend to children and the mentally ill.

Thus far, I have been making three points. First, we should distinguish between one’s status as a moral equal and one’s status as a political equal. Having the capacities that render one a political equal yields entitlements to a variety of powers and opportunities to exercise those capacities, as well as to duties and responsibilities to show equal consideration for and to represent the full community of moral equals. Second, through dereliction of one’s responsibilities as a political equal, one may forfeit, for a period, one’s status as a political equal or, in lesser cases, merely endanger one’s status as a political equal in good standing. Third, even when one does so through spectacularly bad behavior, there are limits to the repercussions of one’s compromised status. One does not lose one’s entitlements altogether; indeed, even in cases where one’s behavior places one is in poor standing, one remains a member of the community and one remains a moral equal.

With these distinctions in hand, let us return the question raised by the social accommodation of moral failures. This issue relates to my second point just above and necessitates an inquiry into what sorts of dereliction should threaten one’s status as a political equal (however mildly). The notion that our status as political equals presupposes a capacity for moral agency and justice as well as the active exercise of that capacity remains ambiguous with respect to what degree of compliance with established social norms may be demanded. Given the inalienability of one’s status as a moral equal, could unerring compliance be made a condition of being a political equal in good standing, or is that status compatible with significant forms of imperfect moral behavior? Put more precisely, could a just polity condition full status as a political equal on achieving and maintaining a morally perfect record with respect to rules regarding legitimate matters of public concern?

My conviction is that such a standard would be absurd. As I argued in previous chapters, we have duties to make moral progress with respect to our own lives and also to help one another achieve moral progress both as individuals and as a society. To require that this aspiration be completely realized by each person at the brink of adulthood as a precondition of full status as a political equal in good standing is overly exacting and utopian. It is in tension with the understanding that the attainment and execution of moral agency in each of us represents both a process and an achievement toward which we, together, cooperate and contribute. For this joint moral project of cooperation and mutual self-governance to represent a project of ours, each of us must be able see ourselves as real members of it and not merely as imposters, worried that we may be exposed and relegated to a lower status. Even as we may reasonably exhort people to achieve a high standard, a reasonable political theory of how we are to cooperate together must, in some sense, “take people as they are,” and we are all imperfect moral agents. If that is right, then in some noticeable ways, politically, we should mark our acceptance of one another as full members despite some defects in our realization of our second higher-order power.

These points have most urgency when it comes to deciding what sorts of misbehavior should be subject to the criminal law, because criminal convictions so evidently compromise one’s public standing. Further, although-civil liability may often have a milder effect than criminal liability, the value of accommodating moral imperfection is also relevant to the decision to impose civil liability, at least in those cases where the aim is to identify and hold parties accountable for wrongdoing. Of course, some civil regulations do not attempt to mark moral wrongs but rather aim to provide citizens guidance, coordination points, or a system to identify and collect payments for collective costs. Other civil regulations do, however, single out behavior on the grounds that such behavior threatens an important public good and aim to hold people accountable for publicly relevant wrongdoing as such. To be found responsible as an individual for wrongdoing subject to this procedure of accountability, and possibly, to be subject to remedies that constrain or require certain uses of resources compromises (for a time) one’s claim to be a full political equal in good standing.

Some may find this claim about the relationship between civil regulations and good standing exaggerated. I won’t dwell on that dispute. My quarry can be tracked without resorting to the language of good or bad standing (although I find it a helpful framing). What ultimately matters is whether we think it appropriate to hold each other accountable, publicly, for each and all of our undeniably relevant failures of public morality.

I think it is inappropriate. The attractiveness of the previously rehearsed examples of social and legal forms of accommodation for moral failures serves as evidence that an alternative is plausible and more reasonable. Through these alternative practices, we signal some acceptance of people’s weaknesses as moral agents. The form the acceptance takes is not indifference or complacency about the behavior or the status, but forbearance from particularized forms of regulation or prosecution of the disfavored behavior. In doing so, the community signals its foundational commitment to inclusiveness, demonstrating that one’s status as a political equal, in good standing, is not contingent upon unwavering perfection.

Still, and obviously, this accommodation must have limits. The community cannot, as a moral or a prudential matter, show such inclusiveness at every turn. Many, perhaps even most, missteps of legally cognizable significance merit identification and some sort of remedial response. But even in such cases, we must also signal our inclusive stance by ensuring that for most (perhaps all) crimes, punishment may come to an end because there are accessible pathways back to full participation and full status in civil life.20

When Should We Accommodate Moral Failure?

So, assuming we should sometimes accommodate through forbearance, but that we should not always do so, where and when should we express this inclusiveness? Because inclusion-motivated accommodation involves forbearance from what one would otherwise have a right to do, it seems plausible that our duty to engage in it takes an imperfect form. Although it may be extremely important to engage in this form of concrete expressive inclusiveness, we need not accommodate at every turn to achieve the expressive end. Ex ante, no wrongful actions seem like intrinsically mandatory objects of inclusion-motivated accommodation. Hence it should come as no surprise that there is no clear formula for when we must exercise it. The case for accommodation would be made through rough triangulation rather than mapping a direct route. Why then might we be tempted to think that pure lies represent an appropriate instance for public accommodation?

One triangulation point may be the following positive motivation: if this form of accommodation manifests our conception of political equality, we should practice it, at least sometimes, in ways that are likely to apply to everyone and not just to some of us. If so, even were our practices of rehabilitation, prosecutorial discretion, and judicial mercy more generous,21 they still would not be sufficiently comprehensive to satisfy the expressive purposes served by demonstrative inclusiveness. Prosecutorial discretion and post-remedial measures of inclusiveness have a rather restricted portfolio of direct beneficiaries, encompassing only those whose infractions are serious enough to involve them in the system in the first place. By contrast, we may demonstrate inclusiveness more broadly by forbearing from regulating an activity that many or most people either engage in or have salient opportunities to engage in. Further, the technique of forbearance from regulating, by contrast with mechanisms of discretion, eliminates concerns about discriminatory application. Accommodating a commonplace activity or temptation conveys the message of equality in a concrete way, fittingly, to the entirety of the population. Moreover, including everyone in the scope of some form of accommodation may also, thereby, solidify the social bases of support for the more demanding expressions of inclusiveness involved in limiting incarceration times and attempting to rehabilitate and reincorporate more serious wrongdoers back into the community after their penal terms end.22 Given the commonplace opportunities and temptations to lie in everyday life, forbearing from regulating the lie fits this desideratum.

Other triangulation points may help to narrow the appropriate territory for practicing this sort of accommodation by identifying where accommodation would be inappropriate. We have strong reasons not to practice such forbearance, especially broad ex ante forbearance, where there are particular victims of harm, particular intended victims of harm, or where the damage to public interests is or would be significant (as, e.g., with most environmental wrongs). Where there is no particularized victim of harm, but the externalities fall onto the community more generally, then no injustice is done to a specific person by forbearance, although the community as a whole may be wronged. Further, universal (as opposed to discretionary) forbearance seems inappropriate where the motive behind the wrongdoing involves malice to others, substantial negligence, or recklessness. Forbearance in such cases would show too little concern for potential victims. Moreover, these wrongs are less plausibly interpreted as an understandable form of weakness.

These constraints limit the arenas for the exercise of this virtue pretty severely, suggesting that when we find wrongs that meet them, we should consider them as strong candidates for inclusion-motivated accommodation, that is, for accommodation that signals our posture of inclusivity toward one another as imperfect agents. So triangulated, pure autobiographical lies may figure within rather small set of wrongs that fits these criteria. Where the motive of the wrongdoer reflects weakness, insecurity, or fear, rather than animus, manipulativeness, or an objectionable insensitivity to particular people, demonstrating acceptance and inclusiveness may be especially apt.23 That is, where the problem’s origin lies dominantly in a person’s inability to reckon well with himself, rather than in his ability to manage himself vis-à-vis others, acceptance of human frailty has a meaningful application. Its limited display does not represent a betrayal or a sidelining of other particular individuals who merit respect. Where the collateral damage is not severe, we may have located an apt venue in which to practice this virtue.24

To be sure, not all autobiographical lies will have these features and therefore, not all will be apt candidates for accommodation. Lies offered specifically to particular people, as opposed to general audiences, may impose particularized harm. Even when they are not believed, they may betray a relationship of trust. Often the law may legitimately regard that damage to personal relationships of trust as real but all the same an inappropriate object of legal remedy, a rift better addressed through informal, personal mechanisms. The reluctance to address such intimate harms is not always appropriate though. Autobiographical lies may bear on topics that are of what I earlier called heightened testimonial importance. Such lies may be particularly problematic when they invite particular people to be especially vulnerable, such as lies to sexual partners about one’s believed disease status. They therefore may wrong particular people not only through deception but also by making an interlocutor unreliable when it is vital that she should be reliable. Autobiographical lies also may take place in settings of heightened testimonial solemnity, such as court rooms or hearings; there too, these arguments for accommodation may be strained.

These considerations may suggest a further distinction between the pure autobiographical lie in social settings and the pure expert lie about non-autobiographical topics, rendering the former more appropriate for inclusion-motivated accommodation than the latter and suggesting that the latter may more appropriately be regulated. All of us are capable of and may be tempted by the autobiographical lie, whereas the expert lie is available only to those who hold themselves out as experts; hence, accommodation of the autobiographical lie better serves the aim of engaging in accommodation with a more universal scope. Moreover, because the expert lie involves the expert affirmatively assuming the role of the expert, this moral failure does not seem as purely a product of weakness but rather involves a greater degree of positive agency. Second, the expert lie threatens a more powerful disruption to the epistemic division of labor and to our trust in the testimonial warrants of others. Socially, we designate ourselves and others as experts to facilitate the epistemic division of labor, to ensure that the less knowledgeable and trained have worthy sources from which to gain significant knowledge, and to signal where those sources are located and where we may reasonably rely on others’ asserted knowledge. The expert who abuses this practice and who introduces uncertainty about expert testimonial warrants may be thought to inflict a special sort of harm by involving, but then denigrating, a dedicated communicative mechanism for the division of labor and the cultivation of reliance.

The argument I have been pursuing also supports a distinction between the treatment of pure lies by individuals and pure lies by corporate bodies, particularly business corporations. Just as corporate speech does not represent the revelation of the thoughts of the free thinker and so may not garner direct free speech protection from the line of argument defended in Chapter Three, so too arguments about accommodation only extend straightforwardly to the speech and flaws of individual agents. Individuals, not corporate bodies, are moral equals, and it is the moral weaknesses of individuals, not corporate bodies, that we should acknowledge, manifestly, are compatible with our status as moral equals.25 We may reasonably impose full liability for corporate lies, both because they are the product of a system of people capable of checking the weaknesses of individual members and, especially in the case of lies told by businesses, because the standard motivations for speech and the concomitant motivations for lies do not stem from the sources that underwrite our interest in insulating speech and accommodating failure. Business-corporate speech is not part of the project of individual self-revelation and the development of mutual cooperative understanding, and the motivations for this lying stem less from weaknesses related to denial and the burdens of self-revelation than from direct and indirect efforts to achieve profits or other related business purposes.

So, although deliberate misrepresentations may not find shelter under the umbrella of free speech protection, there may nevertheless be a principled case for forgoing even well-crafted legal regulation, at least in cases of mere autobiographical misrepresentation by individuals, in order to convey that our conception of equality is inclusive in a particular way. Although we may counsel and expect the moral compliance of our citizens, this is compatible with anticipating and accepting some degree of failure. Failure is as a part of the human condition that we strive against, but we do not require its eradication of as a condition of equal status in our joint moral and political community.

This signal of inclusivity is, it might be noted, rather subtle, occurring through the omission of regulation rather than direct proclamation. In general, hidden signals of inclusivity may seem strange, perverse, or even passive-aggressive. But, where the posture of inclusiveness is targeted at accepting the manifestations of others’ weaknesses and failings, I am less sure. A subtle signal may convey greater sensitivity than an explicit direction. If a friend gently steers a group conversation away from a topic she knows will embarrass me in a way she knows I will notice but that no one else does, that tactic surely conveys greater sensitivity than if she had explicitly declared, “Let’s talk about something else. Seana might be embarrassed if we continue.” This may hold true even if I fail to recognize my friend’s demonstration at the time and if that failure is no accident. If my friend is masterful, she may circumnavigate the conversation without even my realizing it; I may realize only later when I reflect upon the conversation that she not only spared me from public embarrassment but spared me as well, in the moment, from recollecting the embarrassing episode privately and from feeling anxious about public exposure. My friend here managed to enact a posture of inclusivity by creating the conditions for my feeling comfortable within a group in a way that could be excavated but was not explicitly announced. In this more public case, the demonstration may also occur less directly, by securing in citizens a sense of inclusion, without their being aware of how this was achieved. If our legal actions and omissions generate a climate in which citizens justifiably internalize the sense that their belonging and their equal status is not contingent upon their perfection, then this demonstration succeeds, even if the justified belief is not the product of a deliberate, explicitly conveyed message.
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CHAPTER SIX

Sincerity and Institutional Values

Previous chapters have focused on the sincerity, promissory fidelity, and free expression of individuals. I have argued that we have a basic, compulsory responsibility to establish and maintain feasible conditions under which we can understand and carry out our moral duties. This requires us to safeguard the possibility of moral cooperation and moral progress in collaboration with all moral agents, even those in poor standing. Creating and maintaining free, open, and reliable channels of communication is an important component of that responsibility. In turn, that responsibility grounds duties of sincerity and promissory fidelity and explains why they have application even within exigent circumstances.

In this chapter, I turn to the specific topic of freedom of speech and sincerity within institutions and institutional roles to explore how these ideas work in institutional contexts. The university will serve as my primary example. My focus will be to show how the mission or end of an institution may both ground requirements for freedom of speech and constraints on misrepresentations, even those misrepresentations whose motive is to flush out the truth.

The freedom of speech issues I will discuss arise from the line of Supreme Court opinions that, in the service of institutional hierarchy and efficiency, have circumscribed the free speech rights of public employees to speak freely about the conditions and nonconfidential content of their employment. These restrictions have been extended to some university contexts by some lower courts. I will argue both that the line of decisions is generally misguided and that the restrictions’ extension to the university context involves an additional serious misstep.

The issues concerning sincerity that I will discuss relate to the direct misrepresentations some academic researchers frequently offer to research subjects about the nature, purpose, or features of an experiment, sometimes as part of the experiment itself, and sometimes to protect the integrity of their results from subjects’ efforts at confirmation or disconfirmation. For example, researchers may lie to research subjects about their performance on an exercise conducted during the experiment—either downplaying or exaggerating their opinion of the performance—to assess whether the misperception affects the quality of the subject’s performance on a subsequent exercise.1 Or, to insulate the results from influence stemming from the subjects’ beliefs about the experiment, researchers may lie about their hypothesis or their general purpose in conducting the study. For instance, researchers studying the influence of wine tasters’ price-based expectations of quality on their enjoyment of wine misinformed subjects that the study’s purpose was to “study the effect of degustation time on perceived flavors” and that prices were offered only as methods of identification; the researchers also claimed to pour five different wines, but falsely presented two repeat offerings as distinct samples.2 Although these sorts of lies may have anodyne content, my argument will be that, even so, their use in academic research stands in problematic tension with the values the university is supposed to embody and champion.

My main contention is that the university has distinctive epistemic ends that in turn provide an independent basis for academic freedom, as well as a special source of criticism of the use of misrepresentation as a tool of academic research. Although I concentrate heavily on the university, I will illustrate how the argument’s structure applies to other institutions such as the police, who frequently lie to subjects of interrogation as a method of eliciting the truth. Along the way, I aim to develop some further issues about justified suspended contexts to motivate some distinct arguments for sincerity, grounded in particular institutional ends and functions.

Turning our attention to institutions introduces some fresh philosophical challenges to requirements of sincerity and freedom of speech. One may be tempted by what I call “institutional exceptionalism”—the idea that valuable institutions create special, bounded contexts of communication and behavior in which we may suspend adherence to some of the normal moral presumptions that govern interpersonal contexts, including the moral presumption of sincerity, in order to pursue other valuable ends.3 To capture the advantages of market competition, we tolerate (and some encourage) aggressive forms of negotiation and competition in business dealings that would be inappropriate elsewhere; to cultivate and enjoy the advantages of physical competition, we permit (and some encourage) physical aggression and violence in sports settings that might constitute assault in other arenas. Likewise, one may be tempted to extend this idea more generally to suggest that given the distinctive valuable ends we pursue through organized, compartmentalized institutions, if it facilitates the achievement of these ends, there may also be reason to relax both requirements of sincerity as well as free speech protections for individuals within institution settings.

Another motivation for such exceptionalism is that institutions do not have the mental and emotional lives of individuals that ground some ethical duties. Indeed, this constituted part of my claim in Chapter Four that we need not extend the same freedom of speech protections to business associations as we do to individuals. In the case of sincerity, part of the argument for the strong duty of sincerity arises from our special need to grapple with the opacity of other minds given our moral need to understand each other’s mental contents. Because institutions lack those sorts of mental contents and because they do not suffer from a metaphysical sort of opacity (only a bureaucratic sort), these arguments for duties of sincerity may appear to lack straightforward application in the institutional domain. This may then appear to create some room to use insincerity within well-delineated institutional settings to pursue some significant ethical goals.

I disagree with the general claim that institutions and players within institutional roles have special permissions to engage in deliberate misrepresentations and am unconvinced by the specific case for academic lying that I will examine here. Some of my resistance stems from the fact that I am not utterly convinced that the arguments for individual sincerity lack application in institutional contexts, in part because individual persons in noninstitutional capacities are often the recipients of institutional speech, and in part because individuals carry out institutional behaviors and may be implicated in those tasks.4 But here I want to put those points aside and instead develop two sorts of institution-specific rationales against lying: one appeals to the tension between the particular epistemic ends of the university and lies within it, the other appeals to the special symbolic function that universities (and other institutions) may perform through pronounced compliance with challenging norms like the free speech protection and the prohibition against lying. To develop these rationales requires delving a little deeper into the question of how suspended contexts may permissibly be formed. My discussion will try to explain why notice, agreement, a good purpose, disclosure, and later revelation all may be insufficient to inoculate intentional misrepresentation.

I start by reviewing my basic case against lying and then delve into some further issues about suspended contexts that are raised by misrepresentations within institutional contexts. In particular, I criticize the idea that mere declarations that one is suspending the context of truthfulness are sufficient to justify doing so. I illustrate the defects of this idea through a discussion of the doctrine of puffery in contract law.

From there, I turn to my main argument that an institution’s epistemic ends may preclude lies in their service. To introduce this argument, I start with the example of the police and explain why, properly understood, the internal institutional ends of the police condemn their regular practice of lying. I then proceed to offer a lengthier, more circuitous argument about academic freedom and misrepresentations in the university. Here, the argument structure is more complex. It twice engages the issue of institutional exceptionalism, first through a discussion about academic freedom, which involves grappling with arguments that freedom of speech operates differently within institutional contexts than outside them, and then by offering an argument against academic misrepresentation. Finally, I offer an independent argument about how the symbolic posture of institutions such as the police and the university may supply further reasons to abstain from misrepresentation.

Lies and Suspended Contexts

As I contend in Chapter One, the lie’s primary moral defect is that it subverts the reliability of a special, uniquely precise mechanism for the conveyance of our mental contents. Reliable, sincere speech enables sophisticated forms of self-understanding, knowledge of others and of the world, moral agency, and personal relations of trust. The relation between communication and these foundational compulsory ends explains the strong presumption of sincere communication as well as our responsibility to strive for accuracy.

As I argue in Chapter Three, this relation also supplies the foundations of freedom of speech. Affording opportunities for the sincere externalization of one’s mental contents and access to others’ mental contents, and enabling the dynamic interchange between them is an essential social condition of freedom of thought, the development of the capacities of the thinker, and the development of moral agency. It therefore is an individual human right and among the prerequisite social conditions for a just society.

Despite this strong, morally charged presumption for engaging in and protecting sincere expression, we are also morally capable of creating what I call justified suspended contexts that disable the normative presumption of sincerity. One enters a suspended context when one goes to see a nondocumentary film or picks up a novel. Normatively and epistemically, one does not reasonably expect the propositions uttered to represent the truth directly. It is understood that the authors do not aim to convey their mental contents but rather may advance propositions they may not believe because they are pursuing another purpose through communication. Although mutual understanding and mutual enlightenment are central mandatory ends that oblige us to cultivate and exercise reflexes of sincerity, communication is also central to the pursuit of other valuable goals, whose realization may be disserved through expectations and practices of unexceptional, sober, literal sincerity. The importance of play, relaxation, the exercise of the moral and theoretical imagination, and the distinctive effectiveness of the indirect conveyance of truths through metaphor and other nonliteral representations may explain why the presumption of literal truthfulness is legitimately suspended within humorous and fictional contexts. The importance of demonstrating hospitality and a welcoming atmosphere may explain the suspension of the truth presumption involved in etiquette. The importance of creating and maintaining privacy may explain a nuanced suspension with respect to certain personal topics.

But, although justified suspended contexts are pervasive and crucial to our flourishing and our pursuit of morally significant ends, their proliferation must not, in operation, effectively displace the presumption of truthfulness. Further, it is an insufficient justification for the generation of a suspended context that it is generated to further the pursuit of a good end. Likewise, it is an insufficient justification that its generation is disclosed or even that it is agreed to.

One’s experience with suspended contexts might incline one to think otherwise, to think that unilateral initiation, accompanied by publicity, suffices for their permissible creation. After all, I can break into a joke or begin reciting a soliloquy; in so doing, I utter propositions I do not believe, and I do so in all innocence and with moral impunity. Albeit without this exact philosophical frame fully in mind, I intend to create a justified suspended context.5 Although that is an understandable interpretation of our experience with fiction and joking, that experience may be misleading if taken as a theoretically illustrative paradigm case.

The power to create justified suspended contexts must be more complex and constrained. Truth-telling is an essential, nonnegotiable activity. We cannot pursue our other ends to such an extent that truth-telling stops being reflexive or agents often find themselves in reasonable and serious doubt about whether assertions are presented to be trusted. We have to leave substantial space for the presumption to operate as a default. Although fictional and other “entertainment” contexts serve crucial purposes, enabling oblique exploration of perceived truths and the exercise of the imagination, constant immersion in them is a personal vice as well as a cultural liability. Similarly dangerous is overindulgence in the postmodern penchant for constant cynicism and wordplay. Such overindulgence can put substantial obstacles in the way of straightforward communication, which in turn disable its reflexive use and wither audiences’ expectations of its reflexive use. Hence, the boundaries of suspended contexts must submit to some definition, even if their edges remain somewhat blurred. Their range and invocation must be cinched so that their operation does not threaten the dominance or availability of the presumption of sincerity. Not only should we cultivate reasonable habits and expectations of reflexive truth-telling, we should also guard against transforming what could be meaningful, substantive avenues of discourse into communicative no-man’s lands.

Puffery

The doctrine of “puffery” in commercial sales serves as an example of how suspended contexts may be misused and obstruct meaningful communication. Advertisers and vendors who make specific factual representations about their products may be legally liable for fraud or warranty violations if those representations are false. But, under the “puffery” doctrine, those speakers are legally immunized with respect to their more general expressions of opinion. They are not legally responsible for the truth of those opinions. More troubling, they are not legally responsible for their sincerity either, even when those opinions are not believed by the speaker or are recklessly issued without foundation and investigation.6 Bayer may declare it sells “the world’s best aspirin that works wonders” and need not demonstrate its belief in or any foundation for that comparative assertion.7 Never mind whether it is the best aspirin or not, never mind if Bayer was culpably self-deceived about its own product’s qualities. The doctrine has further consequences, namely that Bayer may publicize its comparative claim without conducting a single internal comparison test to support its having any opinion about the matter. Likewise, Standard & Poor’s, a credit-rating service upon which pension funds rely to decide where to invest, may tout its “integrity, reliability, and credibility.” Further, it may advertise that its decision-making was “transparent and independent,” and complied with “best practices,” producing “independent and objective analysis,” without having to give any substantive reply to allegations that all these claims are fraudulent because Standard & Poor’s purposely used outdated information for profit, courted rather than avoided conflicts of interest, and indiscriminately doled out high ratings.8 Barclays Bank may claim that it is a “responsible global citizen” that does “business ethically” but lack even minimal legal responsibility for the truth of these claims, such as having to make a showing that they monitor the global consequences of their actions or have an internal ethical code that guides decision-making.9 The puffery doctrine not only protects inaccuracy, but also shields insincere but seriously forwarded claims that are made without any basis, however misguided, for the speaker’s making such a claim sincerely. The puffery doctrine insulates all these claims from minimal accountability on the grounds that we should expect sellers to be prone to exaggerate the virtues of their wares and that general adjectives do not admit of clear standards of satisfaction. Therefore, we are supposed to think that general adjectives would not influence a reasonable listener.

These arguments are, I submit, misguided. Of course some breathing room might be advisable to allow expressive outlets for contained bursts of spontaneous exaggeration by sincere, enthusiastic sellers. So too, the law should ensure some breathing room for the sort of playful jests and humorous exaggerations that make commercial advertisements clever and more tolerable. These considerations would, however, yield only a limited defense for exuberance or evident humor. The scope of that defense would fall short of encompassing the permissive doctrine that we have, one that protects the sort of well-considered, deliberate corporate advertising campaigns that brag in all seriousness (without any evidence that would support a sincere, even if misguided, claim) that a “diet pill” will help one “lose weight fast.”10 Although the generality of these claims may defy crafting any reasonable standards to verify their truth, it is quite simple to identify conditions under which those claims are false or irresponsibly made. If the pill is entirely untested or if internal memos show that the manufacturer had doubts about their claims, we could charge the seller with deliberate insincerity—even if we are loath to hold the seller accountable for any particular benchmark of speed or weight loss. The permissive atmosphere generated by the puffery doctrine therefore outstrips its justifications.

The legal permission to “puff” and the liberal use of this opportunity generates communicative clutter for no redeeming purpose. At the same time, it protects opportunities to try to manipulate unguarded consumers with insincere exhortations. Moreover, by insulating sellers from expectations of sincerity, the doctrine generates a sort of communicative badland that obstructs meaningful communication. It hampers the ability to have a reliable, informative exchange between informed parties about the seller’s sincere and careful estimation of the general and relative quality of the seller’s wares. Consumers have no reason to believe what sellers say given the proliferation of sellers who engage in puffery. Indeed, the legal expectation is that consumers will approach general expressions of opinion with caution and distrust; the doctrine goes so far as to instruct the consumer that, insofar as she is reasonable, she should ignore general statements by advertisers. Sincere sellers therefore cannot decisively transmit their sincere beliefs to consumers in general terms. That obstacle represents a loss both to sellers and consumers, for we must assume that many sellers have well-informed opinions about their products’ relative value or their internal practices.

It is true that the puffery doctrine pertains only to general representations. All the same, even quite general information may be otherwise unavailable to consumers. A consumer may have no easy way of knowing whether Barclays Bank makes efforts of any significant kind to gauge the consequences of its behavior on global markets or to comply with ethical codes. By insulating utterly irresponsible and groundless claims, the puffery doctrine precludes the consumer from having confidence in Barclays’ general representations about the matter. This forces Barclays either to make more specific representations and commitments than they may be comfortable with, whether because of privacy or flexibility concerns, or to fail to be able to convey believably a true, but general, fact about their ethical practices.

Further, the puffery doctrine encourages inflationary rhetoric. It may deter sincere estimations by sellers that their product is (merely) “good,” out of a fear that consumers will understandably interpret this as an admission of inferiority. Rather than sellers’ speech serving as a meaningful occasion for the transmission of sincere, responsibly formed opinions, the puffery doctrine licenses sellers’ irresponsible and even disbelieved celebratory expressions about their products. When such sellers defend their puff by appealing to the idea that no reasonable consumer would believe such claims, this suggests that they must be attempting to penetrate some chink in the consumer’s epistemic armor and to influence the off-guard consumer through sheer pressure or other forms of nonrational suggestion.11 The generation of an epistemic suspended context here seems to serve some private interests that are hard to defend. At the same time, its generation stymies the realization of public interests in communication about a significant aspect of our joint economic life and possibly contributes to the atrophy of the reflex of sincerity. Hence, their generation and the legal doctrines that protect their generation seem unjustified.

Individual Duties of Sincerity

The risks that our habits and expectations of sincerity will fade and that the channels of meaningful communication will fall into decline caution vigilance when creating epistemic suspended contexts. The dangers they pose weigh against their casual generation as well as their creation to serve private purposes, especially minor ones. Further considerations reinforce these principles and suggest that a transparent acknowledgment of one’s practice is an insufficient condition for the permissible generation of a suspended context. On many occasions, individuals may have a direct duty to engage in (true) revelatory speech. An effort to suspend the context may transgress that duty. For example, a doctor has a duty to a patient to reveal the doctor’s diagnosis and the patient’s test results. Declaring upfront that she may pull a prank or make things up would not make her failure to engage in truthful speech permissible, though it might make her ethical transgression apparent. One concern in this domain, captured by strictures against deception, is to avoid implanting false beliefs in patients. Another concern, often overlapping, is to effectively convey true propositions. This latter aim manifests both positive obligations to engage in revelation and obligations to communicate truthfully. Mere declarations and transparency about one’s insincerity, where sufficiently focused and specific, can operate as methods to avoid transgressing the negative duty to refrain from implanting false beliefs because transparency empowers at least those listeners who are attentive, flexible, and responsive to engage in effective self-protection. By making a clear declaration of one’s intention to create a suspended context and addressing that declaration to a competent and perceptive interlocutor, one may avoid (responsibility for) deception of one’s interlocutor, but that is not the same as effectively suspending one’s duty to engage in truthful communication. The doctor cannot shrug off her duty to speak truthfully by declaring an intention to shirk it; all she can do is avoid the further collateral damage of successful deceit. If she declares her intention to play loose and fast with the truth, she fails to serve as an available and reliable resource of medical information, although she has a duty to serve as such a resource.

Although the point may be more pronounced in the case of professionals and others with special role duties, it is not limited to them. Something would be morally awry if a friend, business associate, or even a store clerk prefaced each or most conversations with the disclaimer that what they said wasn’t necessarily to be believed or even that, as the fancy struck, they might misrepresent, though they would eventually correct the record. So too, announcements that a friend planned to treat the truth-telling context as suspended with respect to a topic that comprised part of the basis of the friendship, e.g., her feelings or their mutual boat-building project, seem off-limits. A business associate could not acceptably declare that conversations about deliveries, meeting times, or agendas were suspended contexts as far as his speech was concerned. Such declarations would not only make a mockery of the conversations but would show disrespect for the interlocutor, the important purposes served by communicative interaction, and, in many cases, for the relation the parties have toward each other.

Of course, such conversational prefacing could be performance art that permissibly and vividly brought home the importance of truthful communication. The stranger who informs you that he feels no responsibility to speak his mind openly on Tuesdays if and when the topic is tortillas may underscore the importance of making room for whimsy. A good friendship could involve silent companionship without discourse or efforts at direct revelation. I’m not bent on disagreement. Still, I suspect that these cases are parasitic outliers. Like much art, their meaning and justification derives from their unusual, instructive contrast with the important, default common practice.

My hypothesis is that the default common practice demands that when we are in or initiate contact with one another, we owe some information and some access to one another. Although we may keep certain facts private, we cannot interact while holding ourselves and our knowledge remote—whether this is accomplished by entirely unreliable testimony or merely by silence. We have some standing background duties to remain epistemically available and believable. These duties preclude lying but also provide resistance against the profligate generation of suspended contexts that create pockets of unavailability and unreliability. If that is right, then to justify a detour from the presumption, the suspended context must serve a normatively substantial end. It cannot be generated at whimsy or just by declaration. The presumption of truthfulness is not a mere default of convenience but is a normatively sticky default; its presumptive operation underwrites the basis of the accumulation of knowledge and the possibility of close, moral relations with one another.

Further, even where there is a normatively substantial end that would be served by a suspended context, its generation must not work to undermine, threaten, or sideline the duties of revelation, honesty, and reliability that we have toward one another, duties whose form may of course vary, depending on whether we are mere strangers to each other, associates, friends, or within a professional relationship of care.

Institutions and Duties of Sincerity

Related constraints govern institutions and their ability to create permissible suspended contexts by declaration alone. Care must be taken to ensure that the creation of suspended contexts within institutions does not exert such strong influence on the culture at large that these contexts deteriorate the general presumption of sincerity. Further, their operation cannot work on the individuals within such institutions so as to compromise their habits, expectations, and the personal honest relationships that facilitate their effective participation in our culture of presumptive truthfulness.

Finally, the use of the suspended context must not work to undermine the valuable ends to which the institutions are dedicated, to frustrate the epistemic goals and duties embedded within those ends, or to disable our ability to achieve other compulsory ends. Consider, for example, newspapers and encyclopedias that plant false articles to prove that other sources “steal” their material.12 Their aims may well be justifiable, namely to embarrass and deter free riders and, more importantly, to ensure accuracy by preventing and exposing unattributed copying that imparts false impressions of independent confirmation. Pursuing those ends by deliberately planting false articles, however, works to undermine the point of such accuracy—namely, that newspapers may be taken at their word. The practice is therefore in tension with their larger aim of serving as a reliable epistemic resource.13

The Police

In what follows, I want to focus on this last point. I want to consider how the epistemic ends of particular sorts of institutions place particular constraints on their use of deliberate misrepresentations to achieve those ends. Before turning to my main interest, the university, I want to rehearse another example of how an institution’s mission may include its serving as an epistemic resource, and how this in turn constrains its generation of suspended contexts to pursue other aspects of its mission. Although newspapers are more obviously an epistemic institution than the police, a particular version of this problem attaches to misrepresentations by government officials generally and by the police in particular, because the police serve as one of the major points of direct contact between citizens and the government.

My worries about police misrepresentation do not stem from idle hypotheticals. Lies by the police are everyday, officially sanctioned practices. Lying to interrogation subjects is a commonplace, recommended police procedure, whether about material facts relating to the case, the evidence the police have, or the moral gravity of a crime.14 Interrogators are advised to vilify the victim to induce the suspect to let down his guard and confess. For example, the interrogator might speculate (falsely) that an unwilling sexual partner was a tease, probably wanted things to get rough, and that the purported forced encounter was understandable.15 The leading criminal interrogation manual recommends that the interrogator “sympathize with the suspect by affirming that, in the circumstances, anyone would have engaged in the criminal behavior”; “minimiz[e] the moral seriousness of the offense” to reduce the suspect’s guilt-related inhibitions; “suggest a face-saving motive for the commission of the crime, which he knows is not true”; and “[i]n some cases … falsely imply, or outright state, that evidence exists that links the suspect to the crime.”16 In sex offense cases, as a form of sympathy and minimization of the crime, the manual recommends that the interrogator should falsely represent that, in the past, a friend, relative, or even the questioner himself engaged in similar coercive behavior.17

Misrepresentations about legal rights usually encounter constitutional hurdles, but not always insurmountable obstacles.18 Still, not all legal misrepresentations are constitutionally barred from giving rise to admissible confessions and other evidence. In Nebraska, for instance, the police misrepresented whether sexual conduct with a minor was a crime to prompt a confession, which a state court ruled was not invalidated by the misrepresentation.19 In Indiana, to elicit a confession, police officers allegedly misrepresented that the suspect’s purported conduct would only constitute manslaughter and not murder and reinforced that misrepresentation by showing the suspect the Indiana criminal code; a federal court denied the defendant habeas relief and held that the alleged legal misrepresentation would not render the confession involuntary.20

In the U.S., a great deal of police misrepresentation is, it seems, commonplace and officially sanctioned. One serious complaint about this practice is that some evidence suggests that police lies play a substantial role in eliciting false confessions.21 These allegations are serious and very troubling. If lies in interrogation promote inaccuracy, they seem utterly unsustainable. Here, though, I want to offer another argument that is independent of the substantial concerns about the unreliability and inefficacy of the practice. Assume (as against all likelihood) that, where deployed, direct misrepresentation is more episodically effective at gleaning important and accurate information than direct interview methods. I would still contend that these lies, while understandable, are wrong. The police have institutionally grounded reasons not to lie, even effectively, to achieve their valid and admirable purposes. The practice of lying is in tension with the role the police play and should play in our scheme of epistemic moral cooperation.

That role might be elaborated as follows. So far, I have been emphasizing that successful moral agency involves epistemic cooperation. To know the specific contents of our moral duties, we need information from others about themselves that we could not glean on our own. Further, given the complexity of moral circumstances, we often need help identifying and understanding the mid-level moral principles that govern our situation. Finally, many of our moral duties are triggered (and sometimes determined) by joint decisions or collective actions, whether those that generate a circumstance calling for response, those that generate a worthwhile convention, or the joint decisions comprising law. To recognize our moral obligations and opportunities, we need a supportive, reliable epistemic environment.

If we are indeed engaged in epistemic moral cooperation and take advantage of some divisions of labor, it would make sense that we would locate some sources as epistemic authorities, that is, sources we can and should be able to rely upon for information and judgment about our moral, political, and legal duties. Ultimately, as individuals, we are each responsible for our moral agency—for getting it right and understanding why it is right. Still, given the challenges of maintaining moral agency and the complexity of our modern moral and political circumstances, sincere sources of information and judgment may play valuable roles as reality checks and calibration points, while also constituting a source of common culture. This is especially important in the legal domain.

Politically, those in charge of putting our joint moral commitments into action and enforcing them—namely, state officials—are well placed to serve as points of triangulation, expositors, and repositories of our best information about the law and its moral and political underpinnings. We need salient common sources of information to help us locate the relevant moral and legal facts and to identify the content of the joint perception of those facts. We also need to know that officials believe these to be the relevant facts, if those officials are to merit the role of a legitimate political (not merely epistemic) authority. Thus, state officials, at least in a democracy, must aspire to be relevant epistemic authorities on the law and on at least that aspect of morality embodied in law. We should be able to rely on their transmissions about the content of law, legally relevant morality, and legally relevant facts.

These ideas would render police misrepresentation—even to a wrongdoer—especially morally problematic. If their role partly involves serving as a reliable epistemic repository, then the police subvert their own role when they misrepresent the content of the law, the moral severity of an offense, or the evidence they have collected. There is no gainsaying that the end that mendacious police interrogators pursue is substantial, namely the identification of the culpable and, though less prominently touted, the exoneration of the innocent. Nonetheless, the practice subverts what seems to be a compulsory end of the government, and of the police specifically: to act as a source of reliable and trustworthy moral knowledge—an epistemic repository—about the law, its application to relevant situations, and its underlying justifications. They have that duty even to persons of interest, perhaps especially to guilty parties who are, ex hypothesi, struggling with moral and legal compliance issues. Because their epistemic responsibilities are bound together with and frame their investigatory aims, the police cannot argue that the mere significance of the end justifies the suspension of the truthfulness presumption.

One may object that when interrogating, the police are not acting within their role as epistemic sources. They are collecting, rather than disseminating, knowledge; and so the standards of reliable dissemination do not apply.

I find this position unsatisfactory. For the police, collecting and offering knowledge are necessarily intertwined and not liable to strict compartmentalization. In attempting to discover information about a crime, the police engage in moral and legal representations. They rely upon their status as legal authorities to convey the importance and seriousness of the situations about which they collect information. They further rely on their status as legal authorities to convey the protection they can and must offer those questioned. They represent that a particular behavior constitutes a crime that is sufficiently serious to merit a citizen’s cooperation, even if it is against that citizen’s personal interest. The police rely upon these representations as well as their general credibility to cajole, persuade, and intimidate citizens into supplying information truthfully and voluntarily. The success of the untruthful statement within interrogation depends upon its being presented as truthful and upon the perception that the police are trustworthy agents discharging their public duties. Moreover, information-gathering encounters serve to reinforce the status of the police as well as the significance of legal compliance. Because the mission of the police requires that they be taken at their word about legal matters in important circumstances, the use of the lie in one such circumstance undermines their justified credibility in other structurally similar circumstances. The police are at all times engaged in educating citizens about the law and its situational application, as well as in observing and documenting compliance and noncompliance. That being the case, in important ways, all situations in which they operate are structurally similar.

Academic Freedom and Academic Misrepresentation

I have briefly touched upon the subjects of media, commercial, and police misrepresentations, but I do not pretend to have done more than scratch the surface of the issues they present. My remarks aimed simply to introduce some examples of how one might begin to doubt the general invocation of institutional exceptionalism to justify deliberate misrepresentation. Although institutions may not have the same mental properties that underpin some of the arguments against lying, they may have specialized epistemic ends, internal to their missions, that are incompatible with the use of episodic misrepresentation to achieve those or other ends. To pursue this idea further, I now turn to resist some institutional exceptionalist arguments deployed to justify restrictions on freedom of speech within public employment contexts, and the university in particular, and also used to justify the use of the lie as a research technique at the university. I will start by proposing a partial, incomplete conception of the (public) university that emphasizes some salient characteristics germane to building a principled case for academic freedom and then offer a reply to those threats to academic freedom that draw on institutional exceptionalism.22 Finally, I will turn to the academic lie. I contend that the nature of our enterprise and the justifications for academic freedom give rise to a distinctive institutional case against using deliberate misrepresentations as a method of research.

The Mission of the University and the Underpinnings of Academic Freedom

Suppose we conceive of the university as a special sort of collaborative epistemic repository for humanity, a repository that aims to generate, cultivate, appreciate, disseminate, and preserve our best, sincere understandings of the domains of important human knowledge and the means, methods, and history of collecting them, both for the sake of knowledge and for many consequent purposes, long- and short-term. Although the university serves its members’ individual interests in self-expression, the pursuit of which is integral to the university’s success, the university has also a collaborative social function that is not reducible to being a site where individual members of the public separately and privately pursue their interests in self-expression, knowledge collection, and intellectual development as they might in public spaces like Central and Hyde Parks. It aims to be a cooperatively constructed site at which knowledge and understanding are pursued and honestly disseminated by responsible, independently minded investigators, each dedicated to getting it right and each, it is recognized, liable to begin and end investigations with distinctive judgments, ones that may be irreconcilable with the judgments of others. Because we depend upon one another epistemically to understand our own thoughts and to gain a reliable grasp on our complex surroundings, part of the process of getting it right must involve sharing one’s methods and one’s research to allow for sincere questioning, criticism, appreciation, and growth.

Unlike other collaborative institutions dedicated to ideas, such as the think tank or advocacy organization, a university deliberately rejects the organizing aim of speaking with a single voice. For the university, investigation is valued for itself and not to vindicate or advance any particular cause or view. An enforced or expected consensus around a position would not, therefore, represent a form of compromise necessary to achieve a central mission of the institution. Rather, a policy of mandated consensus would subvert the academic mission.

Where members’ investigations are pursued and exchanged with honesty and integrity, persistent differences will be epistemically interesting and perhaps significant. Where their investigations converge, that convergence will be epistemically interesting, in ways it would not have been if arriving at a consensus was preordained or its achievement was a background organizing constraint. The social value and meaningfulness of research hinges upon a culture of diverse minds engaging in responsible, independent, candid, sincere, and mutually responsive methods of investigation. The enterprise of the university will therefore bear a grudging relationship to hierarchy and take a hostile stance toward permanent power relations with respect to the recognition of knowledge and the conditions of its production. Consequently, civil controversies will be predictable features of the university setting and often signs of health and proper functioning.

This anti-hierarchical stance underpins academic freedom with respect to the content of teaching, research, university governance, and outside activities. To form and maintain a flourishing community of independent, but mutually enlightening, study and research in an environment of scarce resources and attention, members must make decisions, both individually and for the institution, about what topics are worth pursuing, what scholarship is qualitatively excellent and worthwhile, and which people and what institutional structures contribute well to such a community. These judgments must themselves be independent and sincere, or else the institution will risk instituting a form of pre-ordained coordination about ideas indirectly through the selection of its members. Because the epistemic value of what it produces depends upon members’ independence and the absence of enforced cooperation and compromise around an official point of view, it is important that these judgments should not be deployed whenever conceivable, but only to facilitate the construction and continuation of an epistemic repository constituted by a community of independently minded investigators. Further, these judgments must be subject to scrutiny and criticism from any corner; one’s support or criticism should not be dismissed merely because of one’s place in a hierarchy.

Finally, such decisions should not, arbitrarily, be made permanent. Judgments allocating structures of power and establishing substantive priorities that determine the conditions of pursuing and disseminating knowledge (e.g., the comparative size of the humanities budget) should be understood, on principle, to be only provisional, periodically up for questioning and reconsideration. In a university setting, permanent, unquestionable decisions would only cement some members’ perspectives and conflict with the conviction that understandings may evolve and that the worth of an idea or the permission to voice it is not contingent upon one’s status, friends, or the idea’s popularity.

By contrast, the tenure process permits the qualitative judgments that constitute the community, but it also provides insulation to the faculty from the possibly contaminating concern that sincerity, coupled with difference, will result in expulsion or demotion. An appointment’s permanence is designed not to reify a particular qualitative judgment, therefore, but to safeguard individual sincerity. It is a form of permanence that is not arbitrary.

This understanding of the university yields resources to respond to newly emerging threats to academic freedom. To be sure, academic freedom faces many of the same threats as ever: namely, political and patronage pressures to conform the content of teaching and research to others’ external agendas.23 Arguably, indirect demands to attract and to appease funding sources, whether from the state or private donors, have become more acute in recent years, particularly as public funding of higher education has sharply declined.24 In addition to these rising pressures, at least two new sources of menace have emerged over the last twenty years.

New Threats to Academic Freedom

First, the power of Institutional Review Boards (IRBs) has ballooned in ways that impinge upon the free pursuit of independent research.25 Before embarking on their research, academics who conduct research on human subjects must gain approval for their research protocols from IRBs. These oversight committees were originally instituted to protect research subjects from the sort of harm and exploitation committed by infectious disease researchers from the 1940s through the 1970s, including both the Nazis in the concentration camps and also U.S. researchers at home and abroad. Prime catalysts for instituting reform and oversight included studies in which researchers deceptively inoculated prisoners with gonorrhea and syphilis or injected mentally disabled children with hepatitis, and the Tuskegee experiments in which researchers purporting to treat patients deliberately withheld effective cures for syphilis for decades from a group of rural African-American men in order to study the progression of the disease.26 Sociological research asking or inducing subjects to engage in abusive behaviors toward others also served as an impetus to the adoption of federal requirements that recipients of federal research money use institutional review boards to check the possibility of abuse.27

Although IRBs perform an important checking and protective function to ensure that historically serious abuses do not recur, their jurisdiction has expanded alarmingly to include research that poses no physical or substantial psychological threat to subjects, but merely involves speech, such as the administration of simple questionnaires. This raises both the prospect and the reality of placing barriers to communication and of suppressing speech-based research because the (anticipated) content of the speech or the effects of initiating conversation encounter disapproval from colleagues, administrators, or the public.

Second, the Supreme Court’s recent jurisprudence on freedom of speech for public employees has been dismal, culminating in Garcetti v. Ceballos,28 a case that held that freedom of speech posed no obstacle to the discipline of a deputy district attorney for authoring an internal, civilly worded memorandum conveying concerns about police misrepresentations within a search warrant application and therefore recommending dismissal of a case. Some lower federal courts have extended Garcetti to deny public university professors First Amendment protection against retaliatory discipline for disfavored speech critical of administrative decisions, including the allocation of grants or promotion decisions.29 Underpinning both newer threats is a version of institutional exceptionalism. It centers on the idea that academic freedom only protects against the inappropriate regulation of ideas in research and teaching and does not extend to preclude or constrain the hierarchical regulation of administrative and managerial structures within the university.

INSTITUTIONAL REVIEW BOARDS

The difficulties with this posture are evident when we consider the increasing prevalence of requirements that researchers satisfy a mere “administrative” hurdle to protect safety by supplicating for IRB approval before pursuing human subjects research, even when the research merely involves communication with others, such as via interviews and surveys. Notably, the IRB process subjects a university member’s research proposal to review, without appeal, by other academics, often outside their field, and sometimes by lay people, who may delay or obstruct the researcher’s ability to pursue an intellectual project. If the value of the university inheres in its being a collaborative enterprise of harvesting and disseminating knowledge by facilitating consensual interaction between independent researchers who exercise their sincere judgment, then that value is jeopardized by un-nuanced requirements that researchers gain the approval of their colleagues to engage in inquiry through a procedure that is not subject to appeal. If my threshold ability to pursue a question depends upon your agreeing that question is worthwhile and in my submitting to your demands, rather than your suggestions, about how that question should be investigated, then the independence of my judgments is burdened. The approval requirement also introduces the opportunity for considerations irrelevant to the intellectual inquiry to constrain what knowledge is pursued. As the one-time chair of the University of Chicago IRB for the biological sciences shockingly admitted, in the spirit of defense and not concession, “Universities are sensitive to political influences that compromise their corporate interest. Institutional Review Boards can forestall the public image problems and protect the institution’s reputation by weeding out politically sensitive studies before they are approved.”30 Exactly. Although the university has moral interests in ensuring that its facilities and powers are not irresponsibly deployed to cause people harm, those interests should be pursued in ways compatible with its equally fundamental end of respecting intellectual freedom as the constitutive method of collecting and celebrating knowledge.

EMPLOYEE SPEECH AND INSTITUTIONAL EXCEPTIONALISM: GARCETTI

A similar problem besets the increasingly powerful idea, both outside and inside the university, that the efficient management of institutional structures permits substantive requirements of agreement, and that these requirements are compatible with our other core commitments to freedom of speech because those commitments apply only in other domains. That idea drives Garcetti and is beginning to infect university culture, through its contestable premise that governance matters are separate from academic endeavors and therefore exempt from free speech guarantees. As part of the circuitous path back to academic misrepresentation, I want to address what is wrong with this division. The error in this way of thinking of the relationship between free speech and institutional structure, especially university structure, also illuminates the mistake we make, I think, in authorizing misrepresentation in research.

Start with the general idea driving Garcetti, that free speech guarantees do not apply within a bureaucratic structure because free speech may hamper organizational effectiveness. What motivates Garcetti, partly, is a narrower, reasonable idea—that employers, even public employers, should have a relatively free hand in evaluating workers’ performance and in making employment decisions based on the quality of that performance. Where the work being evaluated involves speech, the task will inevitably involve content-based evaluations of speech. I accept the general proposition that activity that is disruptive to the workplace or that constitutes subpar work performance, including speech, may reasonably be subject to workplace evaluation and discipline. But the decision as to what counts as disruptive or inadequate work performance should be influenced and constrained by our free speech commitments.

A commitment to individual free expression should prevent state officials from reprimanding employees merely for their sincere, civilly expressed opinions about the conduct of government affairs, even about—especially about—subject matter that falls within the scope of the speaker’s employment. Why especially? Employees are likely the people who know the most about the relevant issues at their worksite and about its products. Their concerns may find their most immediately relevant, competent audience on site, so their individual interests in worksite expression are particularly pressing. This site-specific expertise, plus the fact that the internal governance of government workplaces is intrinsically a matter of public concern, forms the crux of the infirmity of Connick v. Myers, the precursor to Garcetti, which declared that speech restrictions could be levied on public employees speaking about internal workplace matters because these were perversely deemed not to be matters of public concern.31

If we are committed to the importance of individual self-expression, while remaining fully alive to the fact that individuals differ and often react strongly to their differences, then we have to accept that it is a natural outgrowth of free, robust, candid expression that some people will be upset, concerned, thoughtful, and mentally occupied on occasion about what others have to say; they may talk about others’ speech, either to evaluate it or excoriate it. A certain amount of time-consuming controversy comes part-and-parcel with the freedom of citizens to make their thoughts known and to hear and try to understand others. This may, concomitantly, reduce the efficiency of some governmental operations, measured in a particular way, compared with the efficiency that might be achieved if they were run on a strict hierarchical basis. Getting things done quickly, with maximum levels of pleasantness and apparent consensus, may be harder when people present their sincere views rather than parrot a party line. But these criteria of measurement are too narrow. The free circulation of information and opinions provides significant legitimacy and accuracy gains that should also count as forms of success, alongside speed and pleasantries, within a public enterprise.

In making these points, I aim to respond to some of Robert Post’s frequently voiced themes about the different forms of speech regulation suited to the “managerial domain,” which he puts to the service of justifying the approach of Myers.32 One difficulty with the invocation of the need of management structures to justify restrictions on public employee speech is that Post’s conception of efficiency in governmental operations seems to presuppose criteria of success that valorize smooth and quickly executed hierarchical relations. However well- (or ill-) suited that conception might be to the business world, it does not seem sensitive to the general nature of government operations within a democracy (with the exception of emergency situations of the kind encountered by fire departments, hazardous waste crews, and their ilk). The criteria of success more reasonably applicable to them should include the desiderata that decisions are accurate, substantively legitimate, fair to the public they serve, and undertaken with an effort to ascertain the needs and perspectives of those affected by them, including the employees who execute them.

The mere fact of doubts or dissension, along with the associated effects of reactions to them as such (e.g., response, discussion, and the natural moderate tensions associated with the airing of difference), cannot be treated as relevantly disruptive, “efficiency-reducing,” or incompetent to a discipline-worthy degree if, at the same time, we embrace freedom of speech and the more democratic criteria of success just articulated. In a free speech culture, part of management’s task is to channel difficult out-bursts or dissident expression so that, while they may naturally produce choppy waters, they do not mature into an unmanageable storm that disables colleagues from adequate job performance. Dissent or agreement registered in ways that overwhelm thoughtful management may qualify as workplace disruption reasonably subject to discipline, but the mere fact that the content of the expression is unwelcome or provocative to others, including supervisors, should not.33

In many cases, the government has obligations to engage in truthful speech about its activities, both because of its constituent ends and to enable accountability. Hence, discipline of employee speech within the scope of employment is all the more disturbing when the speech is disciplined because it is factually true. It is beyond bizarre that the First Amendment demands that falsity must be proven in most libel cases,34 but that actual, relevant, non-confidential, non-garbling, factual truth does not constitute a decisive First Amendment defense against the disciplining of a public employee qua employee for disfavored speech.

It should serve as a reductio of the Garcetti line of cases that a recent appellate court, reviewing a police officer’s termination for his refusal to retract his own truthful eyewitness report about a colleague’s physical abuse of a suspect, held his speech was protected under the First Amendment only because his speech could be construed as delivered qua citizen and not qua official.35 The idea that the officer’s truthful speech was protected (only) because he spoke in the capacity of a citizen seems a convoluted rationale given that he witnessed the incident only due to his employment status. Likewise, although it delivered a welcome result, the Supreme Court’s recent unanimous decision in Lane v. Franks unfortunately invoked this rationale in holding that the First Amendment protects a public employee from employer retaliation for giving truthful, compelled testimony about corruption, a matter of public concern, even when the employee’s knowledge was gleaned through the employment. In Lane, the Court placed emphasis both on the facts that the employee’s speech at issue was sworn testimony and that the testimony was offered as a citizen and not as part of the employee’s ordinary job responsibili ties.36 Although the Court did not reach the question whether the First Amendment would also extend to protect truthful, but disfavored, testimony when testifying falls within the scope of one’s employment duties, as is common for police officers, coroners, and many social workers, it would be perverse and arbitrary to draw a sharp distinction between these categories. Not only would a distinction disserve the public interest in eliciting the truth from public officials and in protecting the reliability of sworn testimony, but it would also force public employees more deeply into untenable moral conflicts in which employment and loyalty are pitted against sincerity and truthfulness; within a First Amendment culture, the government, even when acting as an employer, should not be allowed to place these needs and virtues in opposition but should be required to reconcile them. Furthermore, although there are unique legal risks associated with perjury, sworn statements do not uniquely implicate employees’ interests as people in speaking truthfully and sincerely. A sincere truthful complaint of corruption or police abuse to one’s superior should gain the same protection as sworn testimony in court about the same matter—whether that testimony is compelled or volunteered and whether it is offered pursuant to or outside of one’s official duties.

The more straightforward rationale for protecting public employees’ speech is that government employees qua employees enjoy rights of free speech with respect to the duties and conditions of their employment unless that speech is substantially disruptive of an important governmental function or constitutes inadequate job performance. Furthermore, the concepts “disruptive” and “inadequate” must be interpreted charily to realize this speech-friendly approach.

That is, the fact that the speech is relevant, competently and civilly delivered, and factually true should operate as a complete defense to a content-based claim of disruption or inadequacy, except when factually true speech breaches a legitimate demand of confidentiality (or privilege) or when it garbles the government’s speech. With respect to garbling, some employee speech may immediately, by itself, disable, disrupt, or subvert the relevant government speech or activity, and so may be reasonably subject to discipline consistent with free speech. Think for example, of the police officer who reads the Miranda warnings to a citizen just arrested but, without losing a beat, adds, “They make me say all that stuff, but it’s a pile of malarkey. You should just tell us what happened right now, without delay.”37 That demonstration of disagreement may garble the government message that the citizen’s rights will be respected; a reasonable listener may take the officer’s coda as a prelude of forthcoming abuse and an unwillingness to respect those rights. The government, however, has a strong, legitimate interest in its own speech: in speaking clearly and in having that officer, qua government employee, deliver its message. But we should understand this category narrowly. I would distinguish, for example, the police officer who publicly opines, “A referendum has passed that decriminalizes marijuana; that’s the public policy and I will stand by it, but personally, I regard this policy as a disaster.”38 Because the officer makes explicit the difference between her personal and the official stance and affirms she will abide by the public position, her speech does not garble the government’s message.

GARCETTI AND ACADEMIC FREEDOM

Apart from my general opposition to Garcetti, a special problem bedevils that decision’s extension to the public university setting. So far, I have argued that individual interests in expression should be recognized in on-duty, job-related speech. Now I want to argue that the (public) university’s function and its special epistemic ends generate unique concerns about Garcetti and bolster a claim that the public university should be treated as special within First Amendment jurisprudence.39 Although a university differs from a park in some ways I have mentioned, like the park, it operates as a public forum in which independently minded speech is invited for its own sake, for the sake of its members, and for the sake of the broader community. Because it solicits speech and knowledge for its own sake and is also devoted to enabling the development and exercise of our capacities to think and reflect as mutually influencing but autonomous agents, a core First Amendment function, the university should be regarded as a publicly established center for the fostering and enriching of First Amendment activity. To invite free speech as way to develop knowledge and then to impose measures of content-restriction unnecessary to, and in tension with, the forum’s function seems inconsistent with guarantees of and rationales for freedom of expression.

Thus, I take issue with Robert Post’s general line of argument, an extension of his position on Myers, that “[t]he classroom is not a location in which the value of democratic legitimation is at stake,” and more generally that “[a]cademic freedom is covered by the First Amendment not because of the value of democratic legitimation, but because of the value of democratic competence.”40 Post aims to make the point that the classroom and the university generally differ from the public square in that faculty must make content-based determinations of quality to assess students’ performance and these assessments then may determine students’ status at the university; those determinations involve the exercise of disciplinary authority, rather than the toleration and equality for all that is required in contexts that underscore the value of democratic legitimation.41 In this way, faculty members promote democratic competence by developing disciplinary expertise amongst themselves and their students and contributing to the common stock of disciplinary knowledge. These are fair points, but Post goes too far in intimating that opining on a ballot measure and voting in an election uniquely epitomize the important forms of and sites of contribution to democratic legitimation. A classroom (and a university) embodying a full-blown commitment to freedom of speech plays a role in exemplifying, reinforcing, and training citizens in democratic values of toleration and openness to criticism that a dictatorial classroom does not. Both may produce the same level of disciplinary competence that contributes to a well-informed citizenry, but the former instills disciplinary expertise within an environment that remains as open as possible to input from all comers and to criticism. It thereby operates as a forum and exemplar of democratic legitimating activity, whereas the dictatorial classroom, however powerful it is at instilling the disciplinary competence that serves democracies, is in tension with democratic values.

If we further regard the public university as serving as a showcase for First Amendment values, then protecting the speech of its members serves the symbolic function of modeling our commitment to free speech and demonstrating the strength of the state’s willingness, in its own institution, to bear the same sorts of costs for that commitment that the public in general commits to absorbing for the First Amendment. Thus, there are distinct First Amendment reasons to extend guarantees of academic freedom to members of the public university, by which I mean guarantees that members will not be obstructed from participating in university life, whether it be in the areas of research, teaching, or university governance, because they express their sincere, even if unpopular, judgments.42

Thus, I have claimed that both having to gain permission to do basic research and being deterred from evincing sincere opinions about the conditions under which we seek knowledge are antithetical to standard, individualistic free speech values. Moreover, they are antithetical to the rather special commitments the university makes to reject the presupposition of a univocal perspective and, positively, to prioritize and symbolize the values of knowledge and inquiry with integrity. These values fuel a hostility to hierarchical efforts to control access to information, to make authoritative declarations about what views independent researchers should adopt, and to restrict commentary on knowledge claims and the conditions of their pursuit, even when those hierarchical efforts are motivated by the aim of efficiently obtaining and maintaining knowledge.

Academic Misrepresentation

For these reasons, I also contend that the underlying foundation of academic freedom is hostile to the use of academic misrepresentation as a research tool. Yet the practice of such misrepresentation is commonplace. Likewise, direct misrepresentations figure in the standard experimental repertoire of the experimental psychologist.

The use of the lie to research subjects is approved by the American Psychological Association Code of Conduct when the researcher determines that the research will not cause the subject physical pain or severe emotional distress,43 the deception is justified by “the study’s significant prospective scientific, educational, or applied value,” and “effective nondeceptive alternative procedures are not feasible.”44 Psychology faculty regularly enroll subjects in research and directly lie to them about the experiment and its contents. Standard examples involve lying to subjects about the question pursued by a study or the identity of the objects, tasks, or people encountered during the experiment.45 A recent study of two prominent psychology journals found that between a third and a half of the studies they published used deception as an investigatory technique.46

One common example is the Trier Social Stress Test, a standard research protocol for assessing stress used in numerous psychological studies around the world.47 Subjects are asked to perform a public speaking exercise while researchers aim to distract and irritate them. To make the speaking sufficiently stressful, researchers tell the subjects that the speeches are being filmed and will later be reviewed by an expert. In fact, the camera has no film and no expert evaluates the speeches.48

Although the Trier test is routinely approved by IRBs, it is not clear how it passes the requirement that nondeceptive techniques be infeasible. Those paired lies are completely gratuitous; even if the suggestion of observation were essential to create the appropriate sort of stressful environment, neither lying nor deception is necessary to achieve that goal. The researchers could actually film the speeches; they could hire an expert to screen them. Presumably, they do not do this because observation would cost more money without advancing their research aims. But that doesn’t mean that the study is not possible or even practicable without lying. It suggests that, in practice, “feasible” is taken to encompass cost considerations. In practice, it suffices as a justification for lying to research subjects that to tell them the truth would be more expensive than to lie, at least with respect to “harmless” lies.

In the more ethically interesting cases, the lie told to research subjects is more integral to the research question under investigation. Elizabeth Loftus’s research figures among the more notable examples of academic misrepresentation, both because of the genuine significance of her results and the bold, personal lies she tells. Loftus demonstrated the potential unreliability of memories (and the hazards of eye-witness testimony) by showing that it is possible to implant false memories by lying to subjects about their past. In a famous study, she collected information about subjects’ childhood and then presented them with written biographical ac counts, containing primarily veridical anecdotes interspersed with false stories about their having become lost in a shopping mall as a child; after these false stories were reinforced by mendacious family members recruited for the study, the research subjects over time began to claim they had direct memories of these fictional events.49 Her more recent research embeds direct lies in credible materials to induce subjects to believe that, in their past, foods such as strawberry ice cream, pickles, or hard-boiled eggs had made them ill and thereby elicits a fresh aversion to those foods.50

These practices are often propelled by good motives, to be sure. Direct misrepresentation is commonly used in human subject research on the grounds that: it is necessary to mislead research subjects to obtain reliable, unbiased results; the research is important; nonclinical researchers do not owe research subjects any fiduciary duties and indeed are engaged in a (hierarchical) collaboration to seek knowledge;51 and that the misrepresentation is designed to be temporary, so debriefing procedures should soothe any ethical qualms.

It is contested whether these techniques are, on balance, episodically effective even within the confines of their contexts at eliciting accurate information and avoiding contamination through subjects’ awareness of the purposes of the studies. Although one might have expected psychologists to be acutely sensitive to the hazards of manipulating trust, surprisingly, it is experimental economists who balk at direct deception, because they worry that it contaminates the pool of research subjects by incubating distrust.52

Although there is plentiful room for debate about the matter, I do not care here to question the efficacy of these techniques. For argument’s sake, I will assume that, on some occasions, direct misrepresentation is more episodically effective at gleaning important and accurate information than truthful experimentation. Even allowing for greater creativity in research design, complete abstention from direct misrepresentation might preclude the acquisition of certain forms of knowledge. Hence, adhering to demands of sincerity may involve serious epistemic losses. But that sort of missed opportunity is not unique or special. It is part and parcel of moral, democratic life. In general, showing respect for others’ bodily integrity, their intellectual independence, and their other autonomy rights involves costs that might not be endured if we used more hierarchical or abusive methods of organization and inquiry.

I do not aim to rehearse or vindicate the general arguments for respecting moral and democratic commitments even when those commitments entail sacrificing some valuable opportunities to achieve other forms of social good. My more modest objective is to show that these commitments are implicated by our communicative practices within the university setting. Far from the university being insulated from the demands of sincerity and freedom of speech, the university and its research endeavors are both subject to these demands and should serve as a showcase for the values these demands protect.

Specifically, appealing to the salutary consequences of misrepresentation to justify these techniques seems in tension with a conception of the university as an institution where meaningful conditions of knowledge generation, preservation, and dissemination demand a principled openness to entertain input from all corners and to report perceived knowledge sincerely. This posture of openess is essential to ensuring the possibility of discovering and confirming truth, to inculcating the skills necessary for students to continue these investigations, and to give citizens sufficient grounds for confidence in the university’s results as sincere, responsible conclusions about matters of individual and public concern. This conception of the university seems to exclude lying to research subjects, even if those misrepresentations will be later corrected.

First, the contrary position sends a distinct message that university members’ commitment to sharing its perceived, sincere hypotheses about the truth may not guide its communications when something more significant seems to be at stake. This willingness to misrepresent reduces the basis others have to trust whether the university’s other declarations are reliable; one may reasonably wonder whether, on similar grounds, sincere reporting has been suppressed to pursue other, unrevealed aims. The fact that the greater end that misrepresentation serves is knowledge generation, is less a justifying than an exacerbating feature, for the pursuit of knowledge generation should not be an exceptional circumstance at the university. Its agents are always, continuously investigating.

Second, the position that direct misrepresentations about the purposes, methods, and conditions of research are acceptable suggests that the input of certain members of the university community, namely research subjects, may be blocked, via a misrepresentation, at the time when such input would be salient, during or prior to the research. Those closest to the conditions of producing knowledge should have an opportunity to assess, criticize, and contribute to the reasons that drive the structure of knowledge generation and production in which they are involved and the experiments to which they are subject. Lies to research subjects put that sort of timely contribution out of reach for those very people.

Third, lies to research subjects generate a troubling inequity of epistemic burdens. Successful, responsible research and valid results usually depend upon research subjects divulging their sincere responses and reactions to questions and experimental situations. Some research requires the subject to trust the researcher by revealing confidential, embarrassing, or otherwise revelatory information about herself. It would compromise many research results if subjects elected to misrepresent information they felt was unnecessary to reveal or if they judged that misrepresentation would serve their own important ends. So, the idea that the researcher, while soliciting the subject’s trust, regards herself as authorized to misrepresent information seems to undercut the basis for the subject’s trust. Further, it either seems to establish an inequality of epistemic burden (one party must represent truthfully, but the other need not) and to affirm a maxim of representation that, if adopted by research subjects, would compromise the integrity of the research.

One may object that rigorous debriefing of research subjects should address these worries by revealing the nature of the communicative context to the subjects. I am unconvinced this resolves all of the relevant ethical pitfalls of misrepresentation. Debriefing may, in theory, tackle the issue of researchers imparting false beliefs and deceiving subjects.53 But that practice alone, even if entirely successful, does not address the concern that the willingness to misrepresent facts, purposes, and aims in the service of obtaining and verifying knowledge calls into question virtually every representation of the academic.54 Knowing that someday, when the inquiry is deemed to be over, any misapprehension will be corrected is insufficient to warrant confidence in an academic’s representations, for a listener has no way of knowing which side of the temporal line she occupies. That concern seems heightened given that many researchers observe behavior and interactions outside the spatial and temporal boundaries of the lab or their official contact with research subjects.55

To address that concern, the context of misrepresentation and its starting and ending points would also have to be clearly delineated in advance. Where the research genuinely pursues important results, the misrepresentation is intrinsically necessary to pursue that knowledge, and the subject is warned about the possibility of and temporal boundaries of misrepresentation and debriefed at a time and date certain, then perhaps the discrete and compartmentalized misrepresentation is justified. Perhaps this is not so different from inviting a listener to read fiction or watch a film, although the fictional components are less evident here than in most fictional contexts.

A consistent practice of this sort would represent a substantial improvement over the status quo. But some dissimilarities with fiction still rankle. With fiction, the reader may immediately adopt a posture of epistemic remove and “consume” it as metaphor or fable or fairy-tale without undermining its point; the reader may simultaneously regard it as false and engage fully with it for the purpose for which it is offered. The reader is not estopped from attempting to ascertain and investigate what parts of the fiction are purely fancy.

By contrast, when the misrepresentation really is intrinsically necessary, the subject cannot, consistent with the purposes of the research, adopt a posture of active questioning or remove while she is exposed to it; the subject needs to believe what is said or, at least, not actively call it into question.56 The warning must be disregarded or framed in such general terms that it cannot affect the subject’s active engagement with the false propositions presented as true. So, at the most relevant moments of interaction, the researcher acts on a maxim that affirms presenting the false as though it were true with the aim that it be taken as true for the researcher’s purposes of furthering knowledge. Although the context is delineated, affirmation of that maxim seems in tension with a foundational commitment to sincere expression as an ethical and meaning-bestowing constraint on the pursuit of knowledge.

Of course, not all suspended contexts are like fiction in which the listener may simultaneously engage and consciously suspend belief. Friends misrepresent to enable surprise parties; e.g., a friend might say “The movie starts at 7. On the way to the movie, we need to pick something up at Jack’s,” when there is a party at Jack’s house and no true plan to see a film. Unsurprisingly, I am skeptical about these misrepresentations. They seem to me rather fraught and questionable, although I recognize that others see them as edgy but ultimately innocent.57

Whatever the correct assessment, it is not obvious that the putative justification for the surprise party misrepresentation is merely that the intention is not to permanently deceive and that the truth will be disclosed shortly. Rather, the ethical case (whether successful or not) for the direct misrepresentation depends, I suspect, on the fact of a close, trusting, and ongoing relationship of care between the parties, in which the contours of when one party may act as the other’s representative for her benefit have been established in the explicit and implicit ways friends forge these boundaries and permissions. In the research context, the misrepresentation is not designed to serve the particular listener’s benefit, and it is not delivered by someone who has such a relationship or particularized set of understandings.

Further, if the inequity between the researcher and subject with respect to the implicit epistemic permissions to comment and react is discomfiting, the warning and debriefing model does not alleviate that discomfort at a critical moment of interaction between the parties. I do not claim that the researcher and the research subject are or should be treated as full epistemic peers. The researcher’s greater expertise may justifiably give her access to resources, opportunities, and decision-making powers that the research subject reasonably lacks. The difficulty is not that the researcher and her subject lack equal power with respect to experimental design. So too, the difficulty is not that the university administrator and the generic faculty member do not have equal administrative power with respect to when the academic calendar should begin and what departments should get what funding. But, in the case of academic freedom and university governance, what seems like an objectionable inequality is the posture that only certain members should be able to comment freely on certain subject matters; therefore others do not merit sincere representations, which in turn thereby circumvents the possibility of their contributing to the discussion. Among the conditions of confidence in the university’s results is that the university does not obstruct, prohibit or punish, ex ante, sincere contributions from any corner, even while it may reject them on substantive grounds and affirm their contraries. Likewise, what seems objectionable about the research misrepresentation is that it represents an effort to obstruct a participant’s offering her sincere reactions at a key moment of action and decision, when the participant is being acted upon. It thereby denies that form of equality to research subjects.58

Institutions as Symbols

I will conclude by offering a final argument against lying by appealing to the symbolic significance of the police and the university. In a well functioning democracy, the police do not merely keep the peace, nor do they merely keep the peace through threats, force, and other methods of deterrence. They serve as moral epistemic authorities and that is part of how they keep the peace. They also symbolically represent our moral commitments and the rule of law by holding themselves to high standards of integrity. Unfortunately, I am merely speaking theoretically, but this theoretical role does work in explaining our particular form of outrage and betrayal when actual police officers act badly or direct subordinates to lie on their behalf. The university collects, preserves, and disseminates knowledge and reproduces our ability to do so, but at the same time, the university serves, for the culture, as an operative symbol of the importance of knowledge and its free pursuit with integrity.

Institutional symbols, I submit, have importance because they are not empty or cheap. They operationalize devotion to a value and underscore how precious that value is, despite the obstacles and costs associated with its achievement. The maintenance of a free university, for example, shows that a commitment to truth and to wide-ranging debate and dissension as preconditions of worthwhile knowledge, is not merely an abstract position, but is a possible way of life that can be sustained across generations and can withstand public, messy debates. Institutions offer both a possibility proof of the ability to abide by such values over time in social circumstances and serve as an aspirational model, offering a counter to social temptations to cynicism and corner-cutting.

But to function in this way, as symbols of steadfastness to a demanding commitment, I suspect that the manifestation of devotion to the relevant values must be fairly bold and straightforward, i.e., easy to read, not demanding subtle interpretations. Generally, symbols function well when they are, so to speak, in large typeface.59 My diffident suggestion, then, is that if these institutions are the public face of moral uprightness and devotion to truth for its own sake, then that has implications for institutional casuistry. The analogy would be to the notion in law that justice must not only be done but be seen to be done. The implication is that even when a general requirement may not reach a particular domain and adherence to it would be in some sense discretionary, that nevertheless, it should be adhered to in order to ensure that signal strength is not diminished and that nonadherence is not misinterpreted as a less than full commitment to the general requirement. So, even were it true that, strictly speaking, the interrogation room and the laboratory might be considered as domains outside the scope of the presumption of sincerity, to treat them as justified suspended contexts would dilute the symbolic strength of our perceived commitments to the social, noninstrumental importance of knowledge and the preservation of reliable and free mechanisms for its transmission. Even when it is carefully compartmentalized, a willingness of university researchers to bypass the truth when it proves inconvenient, or may involve sacrificing access to some knowledge, undercuts the symbolic valorization of truthfulness that aims to bolster the cultural strength to abide by the presumption of sincerity despite its substantial personal and institutional costs.

I began this chapter by advertising a challenge to institutional exceptionalism with respect to free speech and truth-telling. I have ended with an endorsement of institutional exceptionalism, but with a distinctly different valence, requiring higher rather than lower fidelity to free speech and truth-telling. Some social institutions, like the state and the university, do not merely deliver goods and services but have special commitments to moral ends that in turn affect how they may pursue those ends. Further, these institutions serve symbolically as beacons for those values, in light of which they may labor under higher, rather than lower, standards.
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