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    Foreword


    
      In 2003 a European Commission report commented that: ‘One of the greatest tests of the
      quality of a justice system is how well it treats its victims. Appropriate treatment is a demonstration of
      societies’ solidarity with each individual victim and a recognition that such treatment is essential to the moral
      integrity of society.’ This book adds a rich tapestry of historical information, analysis and support information
      for all involved with the criminal justice system in Ireland, for victims, for Gardaí, for the prosecution, for
      the defence and for the judiciary. The timing of this book is very important and informative as we move to
      transpose the European Union (EU) Directive on Victims’ Rights into our legislation with the Criminal Justice
      (Victims of Crime) Bill 2015 making its way through the houses of the Oireachtas.
    


    
      Victims of crime enter the criminal justice system by chance rather than by choice. Few
      would deny the often devastating effects that crime has on those upon whom it is inflicted. Victims of crime may
      be affected in many ways: physically, emotionally, psychologically and financially. Indeed, their participation
      and co-operation in the criminal justice system is essential to the prosecution of the guilty and in law
      enforcement's efforts to control crime in our society. This book gives us a unique insight into every aspect
      of the victim in the Irish context.
    


    
      One of the many aspects of this book is the very important historical context it presents.
      It tracks the participation of the victim in the criminal justice system from the eighteenth century, when
      victims were the ‘principal investigators of crime and the key decision-makers in the prosecution process’,
      through to the culmination of the displacement of the victim, whose role in the twentieth century became
      ‘confined largely to the bit-part role of reporting crime’ and to being only a witness for the State as
      prosecutor. Not only is this historical exposé very informative and interesting but, in highlighting the process
      that developed over time from victim as main actor to ‘bit-part role’, we learn how important it is to ensure
      that a fair balance of rights is struck between the accused and the victim as we move to implement the EU
      Directive on Victims’ Rights into our statute books.
    


    
      For twenty-four years I worked as a psychotherapist in private practice. Many of my clients
      were victims of sexual abuse. Some were victims of childhood sexual abuse and others were victims of rape, mainly
      within intimate partner relationships. However in all that time not one of my clients reported the crimes
      committed against them to the Gardaí. One has to ask the question why this was the case. As a consequence of the
      non-reporting it is not surprising that, as research confirms, so many of these crimes are committed with
      impunity.
    


    
      My initial training was in the early 1980s in London, where I trained as an individual
      psychotherapist and subsequently I trained in Ireland as a Family Therapist in the Mater Hospital and as a Group
      Analyst in St Vincent's Hospital. At that time the consulting room was seen to be as sacred and confidential
      as the confessional. There was no question of breaking that confidence. Now, on looking back one could interpret
      this stance as supporting all the secrecy that surrounded sexual violence and, in a way, as some kind of
      unconscious collusion with the status quo. But it also reflected that peripheral place that the victim came to
      occupy in the criminal justice system. There was never any question of my clients reporting to the Gardaí or
      going to court. Their expectation was that they would not be believed and they would not get justice and would
      possibly suffer further victimisation by the system.
    


    
      From 2006 to 2016 I was the chief executive officer of the Dublin Rape Crisis Centre (DRCC).
      The Ferns Report had recently been published. The Centre had, in collaboration with the Royal College of
      Surgeons, published the SAVI (Sexual Abuse and Violence in Ireland; McGee et al.) Report in 2002. While at the
      time it got very little recognition, over the years it became acknowledged as the most comprehensive research on
      attitudes to and beliefs about sexual violence in Ireland and was the impetus for the subsequent Ryan, Murphy and
      Cloyne Reports. We set about lobbying Government, armed with the information from the research, to have the
      recommendations of SAVI implemented. As a consequence, two new SATUs (Sexual Assault Treatment Units) were set up
      in Mullingar and Galway, which brought the number of SATUs in the country to six. We delivered eight national
      annual awareness-raising campaigns supported by COSC (the National Office for the Prevention of Domestic, Sexual
      and Gender Based Violence, and we presented annual statistics. And yet, as is highlighted in all chapters in this
      book, we still have a long way to go to ensure that the needs of victims are met.
    


    
      The stories from victims attending the DRCC included descriptions of their experiences of
      re-victimisation by the criminal justice system, from reporting to the Gardaí through to their court experiences.
      Not every victim's experience was a totally bad one; however, all the victims who spoke to us said that they
      felt that they were incidental to the criminal justice process. Many who had gone through the system and got a
      conviction would say that if they had the time over again they would not proceed with their case. As is further
      demonstrated in this book, victims decided not to proceed with their cases because of a variety of reasons, from
      an initial bad experience of reporting the crime through to inordinate delays and a lack of communication with
      the various agents of the criminal justice system. Research supported by the European Daphne Project
      ‘Different Systems, Similar Outcomes?’ Tracking Attrition in Reported Rape Cases in Eleven Countries;
      Corr, M.; O’Mahony, P.; Lovett, L. and Kelly, L. (April 2009), highlighted Ireland as having the highest
      attrition rate in comparison to eleven other EU countries in cases of sexual crimes.
    


    
      The Victim in the Irish Criminal Process brings together every aspect of the victim
      in the criminal justice system in the Irish context in a way that has not been done before. It will serve as a
      great source of information and validation of victims’ experiences, not only for academics but also for those who
      work on a daily basis with victims of crime and who are in a position to lobby government for the many changes
      that are still so necessary to redress the balance of the victim and the accused in our criminal justice system.
      One of the additional assets of this book is that it is possible to read each chapter as a stand-alone in its own
      right. From the Introduction through the five chapters we learn how the criminal justice system is influenced and
      how changes come about as society develops and changes. However, change is a process and very often it can be too
      slow, which can affect the delivery of justice. The old adage ‘justice delayed is justice denied’ comes through
      as truth in many of the chapters of this book. For victims, this is not good enough!
    


    
      As is highlighted particularly in the last chapter, there are still many improvements that
      are needed to ensure that a balance is struck between the rights of the victim and the accused in our criminal
      justice system so that justice is delivered. There are still big gaps that have to be bridged and significant
      investment is still needed in service provision, research, education and training to bring about the necessary
      changes. I believe this book will be a very welcome support to those who are working on the front line with
      victims. It gives them the necessary comprehensive research to support and enable them to lobby more effectively
      for victims’ rights. In time, hopefully, we will see more victims coming forward to report the crimes committed
      against them and perpetrators will know that they will not be able to commit these crimes any more with impunity,
      which will go a long way to supporting the prevention of crime.
    


    
      A most interesting, informative and accessible read.
    


    
       
    


    
      Ellen O’Malley Dunlop
    


    
      Adjunct Professor, School of Law, University of Limerick
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    Introduction


    
      This book will examine the changing role of victims of crime in the Irish criminal process.
      Their status has not remained static over time. Rather, it has been subject to a series of ruptures which have
      dramatically altered their standing. Under the pre-modern exculpatory justice system which existed in the
      seventeenth and eighteenth centuries, where wrongdoing was understood as a personal altercation, victims were
      given primacy as decision makers: they could elect to leave matters rest; settle privately; or prosecute, but
      decide upon the charge. They were, in essence, the principal claims-makers. Their ownership of the alleged wrongs
      meant that their voices – built largely upon subjective experiences – carried a powerful justificatory force.
      Personal referents and preferences were actively embraced as a vital currency in criminal relations, one which
      linked the parties most affected in the conflict to the justice network.
    


    
      By the mid-nineteenth century, however, the justice system was steadfastly disassociating
      itself from local and personal determinants. It sought instead to become a more depersonalised, rule-governed
      affair with the State at the centre. Conflicts were no longer viewed as the property of the parties most directly
      affected. Victims of crime were increasingly required to fit in to a new architecture of criminal and penal
      semiotics, one which gave primacy to system relations, emphasising ideals such as rationality, liberalism,
      uniformity, State power and depersonalisation. Their individual experiences, which provided such a motivating
      impulse under the exculpatory model, were now increasingly rejected as invalid knowledge, given their personal,
      irrational, emotive and unconstrained tendencies. Such experiences would now be routed through the medium of the
      public interest and packaged and presented in institutional terms. New imperatives were also foregrounded
      within this institutional arrangement, particularly those that emphasised procedure, the ideological neutrality
      and rationality of the process, and its objectivated nature. The singularity of relations which ensued in the
      nineteenth and twentieth centuries meant that most relevant facts and phenomena were interpreted through a
      narrow, State/accused lens. The operational self-enclosure inherent within this
      logic of action confined the victim to a peripheral role, one which did not permit or endorse personal claims
      over the conflict.
    


    
      In the last four decades, justice systems are partially being reconstructed again, as they
      demonstrate an increased sensitivity to the needs and concerns of victims of crime. A ‘vision of the victim as
      Everyman’ is part of a ‘new cultural theme’ (Garland, 2001: 12), one which is widely represented in social, political and media circles. It has been
      suggested that a number of factors has facilitated this increased awareness of victims in Western criminal
      justice systems (Maguire, 1991:
      363–433). To begin with, the introduction of state compensation programmes can be viewed as an early attempt to
      move victims away from the periphery of the criminal process. In England and Wales, for example, Margaret Fry
      proposed a scheme of State compensation for the victims of violence as early as 1957. Specific victimological
      studies became more prominent and began to direct the criminological gaze away from its focus on offenders,
      towards a typology of victims’ experiences of the wrongdoing. These studies, among others, were important in
      generating academic interest in victims of crime. They were followed up by the introduction of mass victimisation
      surveys, commencing in the 1970s in the United States (US) before also being employed in the early 1980s in the
      United Kingdom (UK), which among other things drew attention to the under-recording of crime, repeat
      victimisation, fear of crime and victims’ experiences with various criminal justice agencies such as the police,
      prosecutors, trial judges and other court personnel.
    


    
      In the Republic of Ireland, studies such as that undertaken by Breen and Rottman (1984), O’Connell and Whelan (1994) and Watson (2000) all began to highlight the experiences of victims (McCullagh,
      1986: 13–14). However, mass crime
      victimisation studies had a somewhat sluggish trajectory when compared with other jurisdictions (commencing in
      the US in 1972 and the UK in 1982), hindered no doubt by the absence of a strong criminal justice research
      culture and successive governments’ dismissive attitude towards policy based on crime data and crime statistics
      (Kilcommins et al., 2004: 72–4;
      Cotter, 2005: 295). Mass crime
      victimisation surveys commenced only in 1998, with the introduction of a crime segment into the Quarterly
      National Household survey.
    


    
      The growth in the women's movement also, it is argued, ‘raised the consciousness of
      women to the oppression of criminal violence’ (Moore Walsh, 2013: 182–9; Young, 2006: 3). More specifically, increased self-activism also ensured
      that victims of crime became more visible again (Maguire, 1991: 370). The first domestic abuse shelter, for example, was established in 1974 (Moore Walsh,
      2013: 188). The first Rape Crisis Centre was set up in
      Dublin in 1977 and Derek Nally established Victim Support in 1985. Service provision for victims of crime in the
      Republic of Ireland has expanded in recent decades. The Victims Charter, for example, marked an important policy development (McGovern, 2002: 393; Rogan, 2006b: 153). This Charter was produced by the Department of
      Justice, Equality and Law Reform in September 1999 (and was revised in 2010), reflecting the ‘commitment to
      giving victims of crime a central place in the criminal justice system’. The needs of crime victims are also
      addressed by a wide variety of victims’ organisations, alliances and associations. While a significant proportion
      are specialised in nature, dealing with specific types of victim or services, there are also some key national
      groups. For example, the national Crime Victims Helpline, which represents a proactive initiative to support
      crime victims, was launched in 2005.
    


    
      Moreover, the revelations brought about as a result of inquiries over the last two decades
      into Church sexual abuse and institutional abuse − which occurred in the carceral archipelago that emerged post
      Independence – is now very much part of the Zeitgeist (Raftery and O’Sullivan, 1999). The Ryan Report, established to inquire
      into child abuse in institutions of the State from 1936 onwards, for example, noted in 2009 that: ‘[c]hildren
      with a learning disability, physical and sensory impairments and children who had no known family contact were
      especially vulnerable in institutional settings. They described being powerless against adults who abused them,
      especially when those adults were in positions of authority and trust. Impaired mobility and communication
      deficits made it impossible to inform others of their abuse or to resist it. Children who were unable to hear,
      see, speak, move or adequately express themselves were at a complete disadvantage in environments that did not
      recognise or facilitate their right to be heard’ (Commission to Inquire in to Child Abuse, 2009: 14). Among other things, it has helped to
      raise experiences of victimhood in the collective conscience, and awareness of illegitimate and abusive
      hierarchies of dominance. This has, in part, contributed to a growing scepticism about the institutional
      reification of State functionaries such as the Office of the Director of Public Prosecutions (DPP) and Gardaí
      (Conway, 2010; Conway, 2013). Given the demands for increased
      accountability and transparency in decision-making structures, government agencies are no longer as free to set
      their own imperatives, or to claim absolute immunity from scrutiny. Nor can they so easily defend their actions
      on the basis of the neutrality of their activities, or hide behind a broad-based appeal to public-interest
      considerations or respect for institutions of State power.
    


    
      Increasing concerns about rising crime rates in Western countries from the 1970s onwards,
      and the perceived failure of correctionalist criminal justice projects to rehabilitate offenders, have also had
      an impact. It is not surprising, according to commentators such as David Garland, that the ‘aim of serving
      victims has become part of the redefined mission of all criminal justice agencies’ (Garland, 2001: 121). Among other things, it has brought into vogue the
      question: ‘What about the victim?’ (Maguire, 1991:
      368).
    


    
      Law has also helped to steer victim reintegration, confirming participation and protection
      claims for victims, while also seeking to secure the fair administration of justice. Considerations of process
      fairness now include the victim within its conceptual framework. While previously such deliberations were housed
      within the more remote medium of the ‘public interest’, the courts are now becoming more explicit in specifically
      identifying victims and competing rights. Of course, the regulation of victim experiences in law necessarily
      involves a level of abstraction and institutionalisation that never fully captures all of the relevant
      exigencies. Nevertheless, and despite these shortcomings, increasing juridification of the crime conflict is
      helping to overcome the previous ambivalence towards victims of crime.
    


    
      Juridification of this kind has also been scaffolded by a number of international legal
      instruments which have also promoted recognition of the needs of victims within criminal justice systems. The
      United Nations General Assembly, for example, adopted the Declaration of Basic Principles of Justice for Victims
      of Crime and Abuse of Power in 1985 (Aldana-Pindell, 2004: 618; Doak, 2003: 10; Van Dijk, 2005:
      202), which include the right to be treated with respect and recognition, to be referred to adequate support
      services and to receive information about the progress of the case. The Council of Europe also recognised from
      the 1970s onwards the importance of preventing secondary victimisation. It has done this through the adoption of
      a series of conventions and recommendations (Muller-Rappard, 1990: 231–45). The European Union has more recently begun to focus
      on the area of criminal justice. In March 2001, for example, the Council adopted a Framework Decision on the
      Standing of Victims in Criminal Proceedings, which provides for minimum rights (including the right to be heard
      and furnish evidence, access to relevant information, the opportunity to participate and the right to
      compensation) to be ensured in all the territories of the EU. A Directive establishing minimum standards on the
      rights, support and protection of victims of crime − organised around the tripartite dimensions of information,
      participation and protection − has been adopted and member states were given until 2015 to transpose it into law.
      It will result in a more sustained, systematised approach, one where criminal justice agencies are required to
      take account of the needs and concerns of victims of crime in their decision-making processes. Through its
      directly binding and enforceable provisions, it will act as an emboldening juristic reference point, ensuring the
      better accommodation of victims of crime in all criminal processes and practices.
    


    
      The European Convention of Human Rights acts as another influential normative framework that
      seeks to extend the reach of rights in the criminal process to include victims of crime. Though the Convention
      does not explicitly refer to victims of crime, the European Court of Human Rights has placed obligations on
      member states under Articles 2 (right to life), 3 (degrading treatment), 6 (fair trial) and 8 (private life).
      Such interpretations help to identify more concrete rights for victims of crime,
      and act as a powerful counterpoint to the hegemonic dominance of State/accused relations.
    


    
      All of this impetus is largely inclusionary. The ‘axis of individualisation’ in the criminal
      justice process − which for so long was directed only at accused/offenders, the causes of their wrongdoing
      (including ‘othering’) and their right to protection from the State − has now bifurcated to embrace the
      multi-faceted experiences of victimhood. This of course disturbs older, hegemonic ways of doing things (an
      accused/offender organising logic that infused a police–public interest–prosecutions–prisons model of justice)
      and the reified, exclusive voices of certain actors that were central to that process (prosecution and defence
      lawyers, policing authorities and judges). Its recent emergence must be seen much more as a response to a
      previous scandalous neglect, as a justified attempt to correct an imbalance in which the victim was constituted
      as a ‘silent abstraction, a background figure whose individuality hardly registered’ (Garland, 2001: 179).
    


    
      While it is clear – particularly when viewed over a long past – that victims are re-emerging
      as important stakeholders, it would be unwise to over-sentimentalise the progress that has been made, or to take
      the view that there are no more challenges ahead. Many advancements, particularly in Ireland, have been piecemeal
      in nature, their presence often the product of fortuitous, but isolated, determinants. Sustained progress has
      been hampered by the absence of any unified field about the plight of victims of crime in the criminal process.
      This may in part be attributable to the almost inevitable lack of resources, the constant dissonance that exists
      between criminal justice policy and practice (Hamilton, 2014: 55), and various embedded practices and institutional ways of doing things. The
      importance of adversarialism, for example, became deeply ingrained from the middle of the nineteenth century as
      the appropriate means of resolving criminal disputes. This deep commitment to the reception and observation of
      unmediated viva voce testimony is grounded in the need to uphold the integrity of the adjudicative process
      and minimise the risk of misdecision. Its reification as the only way of ‘doing justice’, however, conceals the
      extent to which it is rooted in a State/accused logic of action, one which is unwilling to countenance the
      discriminatory assumptions and biases inherent within such an epistemic paradigm. In addition to the obstacles
      posed by embedded practices, progress has also been stymied by the unwillingness of the body politic,
      particularly since the late 1990s, to put the inclusion of victims at the centre of the criminal justice agenda,
      preferring instead to pursue an expressive agenda of ‘governing through crime’, with its micro focus on the
      technologies of protection and the adoption of repressive laws against the outside ‘enemy’ (Hamilton, 2014: 31–55; Vaughan and Kilcommins, 2010: 132–4).
    


    
      There are also more specific challenges for the Irish criminal process. A lack of knowledge
      among criminal justice agencies and actors about the needs of victims of crime
      remains a central issue. There are also many reported difficulties with the provision of information to victims
      and with the under-reporting of crime. Other issues that cause concern to victims include: a fear of crime,
      intimidation by the process, attrition rates, a lack of empathy and understanding in reporting a crime, the lack
      of private areas in courts, difficulties with procedural rules and legal definitions and directions (e.g. consent
      in rape cases), delays in the system, the lack of protection and security offered by the criminal justice system,
      the lack of opportunity to participate fully in the criminal process, under- and over-criminalisation,
      overcrowded courtrooms and an inability to hear the proceedings, low levels of awareness of victim support
      groups, a lack of information on claiming witness expenses and inadequate support services.
    


    
      The lack of recognition of vulnerable witnesses in Ireland has also been identified (Bacik
      et al, 2007: 10–11). Victims of crime
      with disabilities, for example, remain largely invisible, not least because of the difficulties in relation to
      information gathering and fact finding for an adversarial justice system which for the most part refuses to
      engage with the ontological dimensions of disability. A recent study undertaken on victims of crime with
      disabilities found, for example, that people with disabilities ‘are not being strategically identified as a
      victim group, either by victim support organisations, or those engaged at a central government policy level in
      dealing with victims’ issues’ (Edwards et al., 2012: 100). The Irish court process also remains epistemically rooted in mainstream accounts of
      victims’ needs and concerns. Such victims fit more easily within an adversarial paradigm of justice.
    


    
      This book is aimed at documenting the variety of ways in which victims of crime are now
      being written into the criminal process discourse and practice in Ireland, while taking account of existing
      challenges. By being anchored initially in the monopolistic purity of State/accused relations which existed for
      most of the nineteenth and twentieth centuries, it takes a long view. It will seek to show how the justice system
      is emerging from hegemonic dominance of that kind. Although the book is about the practices and discourses which
      are crystallising around this re-emergence, it is not a standpoint perspective. It does not attempt to contend
      with the lived experiences and realities of victimhood or with the typologies of crime which occur in Ireland. It
      is a desk-based project which attempts initially to map the systematic exclusion of victims of crime. It then
      proceeds to examine the conditions which have made their re-emergence possible and the commitments, practices and
      strategic priorities shaping this inclusionary momentum. By focusing on broad historical changes in the
      assumptions and realities that have governed victim relations, our modest ambition for this book is that it will
      help to amplify the dynamics and principles that shape and determine our current arrangements.
    

  


  
    1
    

    The victim and the justice system: from key personal stakeholder to institutional
    outcast1


    Introduction


    
      The purpose of this chapter is to explain the emergence of the modern assumptions,
      commitments and strategic priorities that have shaped the position of the victim in the justice system. In
      particular, it seeks to demonstrate how the paradigm of prosecuting and investigating crime moved from an
      intensely local, unstructured and victim-precipitated arrangement to a structured, adversarial, State-monopolised
      event where the accused was largely silenced and the victim was rendered invisible. This transformation provides
      an important backdrop against which to query the confluence of approaches that currently shape and determine
      State and societal relations with victims of crime (Vaughan and Kilcommins, 2010: 41–66).
    


    
      Engaging in such a wide-ranging historical analysis of how the victim has been depicted and
      represented over time is of course fraught with dangers, not least given the tendency of such analysis to
      over-generalise and over-schematise changes in social life and in the criminal legal structure. Despite the
      dangers, we believe that the exercise can prove valuable. In particular, it can help us to identify and consider
      different trends, tendencies and currents of reflection that broadly comprise patterns of action vis-à-vis
      victims of crime at different historical points in time.
    


    
      The purpose of the chapter therefore is to trace the ways in which different justice systems
      have accommodated victims of crime. By highlighting the broad historical changes in the assumptions and realities
      that governed victim relations under pre-modern exculpatory and modern inculpatory models of justice, it will
      help us to focus on and amplify the dynamics and principles that shape and determine our current arrangements.
      This chapter will seek to demonstrate how pre-modern exculpatory justice − operating in a social and political
      field in which order was conceived in local terms and where criminal wrongdoing was interpreted and understood as
      a personal altercation − gave primacy to victims as decision makers. This
      was gradually replaced with a new architecture of criminal and penal semiotics that reified system
      relations, emphasising ideals such as rationality, liberalism, uniformity, State power and depersonalisation. The
      rationalisation of the crime conflict is the key anchoring point of this chapter. It represents the shift from
      personal to institutional relations, ensuring that subjective and emotive experiences were increasingly
      represented as invalid, tainted knowledge. By structuring the chapter in this way, it will be possible to sketch
      out the ways in which the autonomy and power of victims of crime were gradually dismantled in the course of the
      nineteenth century as public power colonised ownership of criminal wrongdoing. The circuitry networks of this
      power included a growing reliance on formal and procedural legal rules, professional lawyers, centralised State
      agencies and ‘objective’ lay participation. The ‘public interest’ mechanism that was constructed to fill the void
      acted as a new and safe conduit for the expression of citizen and political concerns. The inculpatory model which
      emerged also embraced a State/accused logic of action which helped to ‘objectivate’ the conflict and to create a
      ‘zone of indifference’ between personal experiences and the institutional process.
    


    The victim within an exculpatory model of justice


    
      The peculiar geometry of eighteenth-century penal relations comprised a savage penal code
      ameliorated by a well-established machinery of concessions in the form of judge and jury discretion and executive
      clemency. Hegemony was thus maintained both by the use of the theatre of execution − and the exemplary display of
      terror inherent therein − and the flexible employment of concessions. They could be granted for a whole variety
      of reasons and included the following: the guilty party was relatively young or of otherwise good character; the
      guilty party was pregnant (known as ‘the benefit of the belly’) or could read a prescribed passage from the bible
      (the ‘benefit of clergy’); they acceded to the petitions of the victim or the local gentry; they propitiated the
      ‘winds of public opinion’; or the jury engaged in a form of ‘pious perjury’, ensuring that the accused did not
      hang for the offences committed (Kilcommins, 1998: 1–54; Rawlings, 1999: 39–53). Such a ‘lottery of justice’ must be understood against a backdrop of historically
      specific social relations and social control. The great majority of petitions for mercy in the eighteenth century
      were written by the gentry and landed aristocracy on behalf of those accused of crime. Concessions ensured, to
      some extent, that a good many offenders left the courtroom indebted to their more ‘noble’ peers and convinced of
      the merciful nature of justice. In this way, the criminal justice system attempted to instil compliance through
      examples of brute terror − but not so many as to destroy the perception of justice or rupture the bonds of
      paternalism − and also, in a much more subtle fashion, through examples of mercy. Balancing these dyads was
      particularly important in an epoch where tight social control in the form of
      professional policing did not exist (Hay, 1977: 17–63).
    


    
      Sufficient numbers of offenders were thus enmeshed in the ‘punishment as spectacle’ rituals
      which bore witness to the majesty of the law and the ‘dissymmetry of power relations’ between the sovereign and
      his or her citizens (Foucault, 1991
      repr.: 49). As Paley suggested: ‘by this expedient few actually suffer death, while the dread and danger of it
      hang over the crimes of many’ (Paley, 1833: 161). At the same time, enough offenders escaped the clutches of this theatre of terror through
      the mercy that the system of justice offered. Such elasticity in the form of mercy was, according to Blackstone,
      designed to ‘endear the sovereign to his subjects, and contribute more than anything to root in their hearts that
      filial affection, and personal loyalty, which are the sure establishment of a prince’ (as quoted in Hay, 1977: 48; Fletcher and Stevenson, 1985: 1–40).
    


    
      Eighteenth-century justice also emphasised at every turn the important role of communal
      participation. Crime was not generally perceived in terms of a transgression of nationally accepted law. The
      machinery of justice was by and large constructed around informal, communal networks that could not conceive of
      criminal behaviour in an abstract way. With no sense of abstract crime or harm, there could be little possibility
      of a system to prosecute such offences. In a social world which was localised in character, responsibility for
      order, in keeping with the consensus justice paradigm, was in large part entrusted upon ordinary citizens
      (Herrup, 1989; Willis, 2008: 413). Such a system, as Philips has
      pointed out, ‘did not rest on the modern idea of catching and prosecuting all offenders, but rather on the idea
      of catching, prosecuting and punishing exemplarily, a sufficient number of offenders to deter others’ (Philips,
      1983: 160–1).
      Few, moreover, wished law enforcement to be more formalised, for fear of the centralised despotism which might
      result. With such sporadic and unpredictable enforcement, there emerged what Foucault called ‘tolerated
      illegality’: ‘the non-application of the rule, the non-observance of the innumerable edicts or ordinances were a
      condition of the political functioning of society … [I]llegality was so deeply rooted and so necessary to the
      life of each social stratum, that it had in a sense its own coherence and economy’ (Foucault, 1991 repr.: 82). These spaces of discretion and freedom were
      essential to the maintenance of the system of social control as it operated in pre-industrial times (Shoemaker,
      1987: 294).
    


    
      The machinery of justice was thus by and large constructed around informal networks. It
      relied heavily, for example, on the provision of private and statutory rewards for information leading to the
      conviction of offenders (Langbein, 1983). It utilised professional ‘thieftakers’ who, through intelligence networks, secured evidence of
      guilt against those accused of crime in return for the rewards available from the courts, as well as from victims
      who paid to have their stolen property returned (Paley, 1989: 301–30). It also witnessed the emergence of private associations for the prosecution of
      felons which organised at common expense posses to pursue offenders,
      patrols to supervise localities and the prosecution in court of offences committed against members (Philips,
      1989: 117–51;
      Shubert, 1981: 25–41). The justice
      system also created a hierarchy of pardons and immunity from prosecution for those who could be induced to turn
      against the criminal fraternity from which they operated. Pardons as an absolute right could be claimed by
      accomplices in return for evidence that would convict those who had committed one of a number of specified
      offences. Pardons could also be claimed under royal proclamation made by the government in respect of specific
      offences (Radzinowicz, 1956: 40–2).
      Accomplices also retained the hope that they might not be prosecuted, or at least might receive a lighter
      sentence, if they made a full and fair confession and their evidence was used to convict other offenders. In such
      circumstances, accomplices were not entitled as of legal right to any better treatment. They gave their evidence
      ‘in vinculis’ [in chains] and it depended on their behaviour whether or not they were entitled to an equitable
      claim (R v Rudd 1775 1 Leach 115 at 119).
    


    
      In keeping with the local orientation of justice, the ‘paradigm of prosecution’ in the
      eighteenth century rested on victims of crime (Hay, 1983: 167). They were the principal investigators of crime and the key decision makers in the
      prosecution process (King, 1984: 27).
      As Bentham (1830: 427) disapprovingly
      noted: ‘The law gives to the party injured, or rather to every prosecutor, a partial power of pardon … in giving
      him the choice of the kind of action he will commence … The lot of the offender depends not on the gravity of his
      offence but on … the injured party … The judge is a puppet in the hands of any prosecutor.’ Victims could elect
      not to invoke the law and to let the criminal act go unpunished; they could engage in a personal settlement or
      private retribution; or they could prosecute but shape the severity of any criminal charge (capital or
      non-capital) through their interpretation of the facts. It is, as Philips suggests, a very modern idea ‘to think
      that every discovered offence should be followed automatically by prosecution; for centuries, the English system
      had worked on the principle that indictment before a court was the last resort to be tried; there were all sorts
      of alternative informal means which the potential prosecutor might try to use short of formal prosecution’
      (Philips, 1983: 158). Conflicts remained the property of
      the parties personally affected and this often involved recourse to informal dispute settlement (Christie,
      1977: 1–15; Edelstein, 1998: 364): ‘formal prosecution was the
      exception; negotiation and informal sanction the norm. The major courts had no monopoly over punitive sanctions
      in the eighteenth century. Indeed, they usually had to content themselves with processing a few scraps and
      particularly tough morsels which those involved in informal sanctioning processes threw their way or spat out as
      indigestible, and as therefore requiring the tougher teeth of the criminal law’ (King, 2000: 22–3). If victims did proceed with a
      prosecution, it was their energy, for the most part, that carried the case through the various prosecution
      stages. Victims engaged in the fact finding, gathered witnesses, prepared
      cases, presented evidence in court as examiners-in-chief and bore the costs involved (Beattie, 1986: 35).
    


    
      Moreover, local and personal knowledge about the character of the accused was not confined
      to that narrow space between conviction and the imposition of sentence. Rather, it occupied a more central role
      in the determination of the accused's guilt or innocence (Green, 1988: 281; Lacey, 2001: 361–2). In addition to playing a key role at trial, character
      witnesses were also very influential in support of an accused's plea for mercy post-conviction. Jurors too
      were chosen from the locality and had a ‘keen knowledge of the good and rotten apples in their barrel’ (Friedman,
      1993: 27). As Sir Robert Peel
      admitted: ‘[I]t might be hard to say to a man, that his life should be valued at a particular rate, depending
      upon local or temporary expediency. But this was the very reasoning upon which the law was founded’ (as quoted in
      McGowen, 1983: 110–11). As King noted:
    


    
      The criminal justice system was … about accommodation. Accommodation with victims who
      wanted, and gained flexibility in deciding whether to prosecute, compound or forgive, in deciding what charge to
      bring, in deciding whether or not to turn up on the day of the trial; accommodation with the mitigating
      tendencies of semi-autonomous juries …; accommodation with the sentencing and pardoning priorities of the good
      mind. These compromises not only enabled a system that was heavily dependent on popular participation to work
      fairly effectively; they may also have done something to prevent the law from losing its broader ideological
      usefulness to the propertied elite. (King, 2000: 371)
    


    
      Indeed, accommodation permeated social relations more generally. Community participation in the form of crowd
      protest and disorder, for example, was a tolerated element of eighteenth-century life. Group disturbances in
      relation to issues such as food prices, executions, press-gangs, wages and turnpikes were perceived by the
      authorities as part of a paternalist and reciprocal model of local social relations (Lacquer, 1989: 353–4 ; Thompson, 1971: 76–136).
    


    
      The fact that an accused's guilt or innocence in respect of a felony charge was
      determined ‘by the country’ and men from the locality who constituted the jury was seen as a further safeguard
      against the intrusions of arbitrary or despotic power. Trial by jury was a ‘grand bulwark’ of an accused's
      liberties. The merciful use of partial verdicts and ‘pious perjury’ heightened this sense of liberty. Blackstone,
      for example, noted that the trial by jury was a ‘barrier … between the liberties of the people and the
      prerogative of the Crown’ because ‘the truth of each accusation … [must] be confirmed by the unanimous suffrage
      of twelve of his equals and neighbours, indifferently chosen and superior to all suspicions’ (Blackstone,
      1765: 349–50). Juries in the
      eighteenth century also, unlike their present-day counterparts, played a powerful role in the mitigation of
      sentences (Green, 1988: 284). This was possible in an era
      when the guilt- and sentencing-determining functions were woven into a
      relatively seamless design (Langbein, 1994: 1064).
    


    
      The legal landscape was dominated by the intimate interaction of two features: a criminal
      offences calendar that was generously peppered with the use of the death sentence, on the one hand, but which was
      moulded into a justice system that was highly elastic, personal and merciful, on the other hand. It was the
      combination of both terror and discretion that was critically important in legitimising the status quo (Hay,
      1977: 26). The substantive criminal law itself was
      amorphous in character. This is not surprising, given the low level of reporting and recording of cases (Cornish
      and de N. Clark, 1989: 565; Langbein,
      1983: 3). Nor was it legitimated, as it is today, on its
      detachment from the local and particular circumstances of the crime. Rather, guilt was determined by a much
      looser conception of culpability which was closely tethered to moral blameworthiness and to local knowledge of
      the character of the accused. The current preoccupation with structuring the criminal law in terms of voluntary
      conduct, responsibility and excusing conditions − the ‘analytic framework of actus reus/mens
      rea/defence’ (Lacey, 1998: 23;
      McAuley and McCutcheon, 2000: 1–32) −
      was notably absent in the eighteenth century. As Lacey suggested about its earlier configuration:
    


    
      This model, operating in a world in which professional policing and prosecution and an
      elaborate law of evidence had yet to be developed, worked on the basis of lay evaluation of normative, character
      based – rather than subjective or psychological – evidence and assumptions about the individual defendant.
      (Lacey, 2001: 361)
    


    


    
      Criminal trials in the eighteenth century were personal altercations, involving face-to-face
      confrontation between victims and their alleged tormentors (May, 2003: 21). They were amateur, hasty and relatively unstructured
      affairs. As compared with more modern trial arrangements, the accused was compromised in many ways. To begin
      with, he or she could give only unsworn testimony. Defence witnesses could not be compelled to testify; when they
      did testify, it was received unsworn (Beattie, 1991: 221–67; Langbein, 2003: 52). Those accused of crime were also denied access to depositions, to copies of indictments
      (except in trials for treason) and to the names of prosecution witnesses before the trial. Their peremptory right
      to challenge the composition of the jury was circumvented by not being able to see the jury list until their
      actual trials (Baker, 1977: 36;
      Gatrell, 1994: 536–7). More
      fundamentally, they were not, for the most part, entitled to have arguments made for them by counsel in felony
      trials. As Hawkins observed in Pleas of the Crown in 1721:
    


    
      [E]very one of common understanding may as properly speak to a matter of fact as if he were
      the best lawyer … It requires no manner of skill to make a plain and honest defence …; the simplicity, the
      innocence, the artless and ingenuous behaviour of one whose conscience acquits
      him, having something in it more moving and convincing than the highest eloquence of persons speaking in a cause
      not their own … Whereas on the other side, the very speech, gesture and countenance, and manner of defence of
      those who are guilty, when they speak for themselves, may often help to disclose the truth; which probably would
      not so well be discovered from the artificial defense of others speaking for them. (As quoted in Langbein,
      1983: 123)
    


    


    
      Moreover, there was no explicit presumption of innocence. In ‘accused speaks’ trials, as
      they have been referred to, the onus was always on the accused to engage in self-exculpation (Allen, 1931: 260; Langbein, 1994: 1047). He or she was viewed as a vital ‘testimonial resource’
      (Langbein, 1999: 314–64). Once the
      prosecution case concluded, the judge would turn to the accused and say something to the effect: ‘you have heard
      the evidence: what do you have to say for yourself’ (Beattie, 1986: 349). The implication was clear. If those accused of crime were innocent, then they were going
      to have to demonstrate it through an active defence where their version of events could be heard and their
      demeanours be observed (Cairns, 1998:
      49). Indeed the right of those accused to speak − rather than the right to silence − was viewed as being the
      fundamental safeguard in their defence of criminal allegations under this exculpatory model of justice (Langbein,
      1994: 1047–85). The theory was that the prisoner should
      speak ‘either to clear himself or to hang himself’ (Ibid.: 1053). In addition, few limitations existed over the
      evidence that could be adduced against an accused at trial and there was nothing in the way of a set of
      crystallised exclusionary rules of evidence. The burden of proof, too, was not as sharply drawn as it is today.
      Fact finding was thus securely linked to more general beliefs about knowledge and truth, which helped to shape a
      ‘satisfied conscience’ threshold for judgement (Shapiro, 2014).
    


    
      Though those accused of crime were much more limited in the civil liberty rights that they
      could rely upon in the eighteenth century, some elements of equilibrium did exist in courtroom relations. First,
      and as we have already seen, hegemony was in part maintained though judicial discretion and mercy in the form of
      executive clemency and ‘pious perjury’. A good many accused left courtrooms having benefited from one of the
      various forms of mercy that the system of justice offered. Second, trial judges, to some extent, protected the
      interests of those accused of crimes at trials (Beattie, 1991: 252). This was alluded to by Coke in the early seventeenth century: ‘[T]he court ought to be …
      of counsel for the prisoner to see that nothing be urged against him contrary to law and right’ (as quoted in
      Langbein, 1994: 1050). They would, for example, ensure that
      illegal procedures were not allowed to the detriment of those in the dock; they would strike out erroneous
      indictments; and they would on occasion cross-examine prosecution witnesses whom they suspected of giving false
      testimony. They could also apply a very strong formalistic logic in respect of the framing of indictments and search warrants. Formalities of this nature in indictments in the seventeenth
      and eighteenth centuries were described by Sir William Holdsworth as ‘this extraordinary and irrational set of
      rules that have grown up round the wording of indictments’ (Holdsworth, 1908 repr.: 618–19). This strict interpretation of procedural rules
      was crucial in maintaining hegemonic order. The perceived objectivity of justice fitted very neatly in the
      English collective consciousness with a keen awareness of its fundamental liberty rights as free-born citizens.
      As Hay noted: ‘When the ruling class acquitted men on technicalities they helped instil a belief in the
      disembodied justice of law in the minds of all who watched. In short, its very inefficiency, its absurd
      formalism, was part of its strength as ideology’ (Hay, 1977: 33; Baker, 1977: 45–7). The aphorism that
      a judge was ‘counsel for the prisoner’ should not, however, be overstated. A judge's primary duty was to
      ensure the legality of the various events that occurred at trial. Though a judge may have kept a watchful eye on
      the accused's corner, he did not help him or her to select or build a defence (Cairns, 1998: 52; McGowen, 1983: 105).
    


    
      It can be said that the justice system that existed in Britain and Ireland in the period in
      question was exculpatory and localised in nature. It privileged the subjective experiences of victims. When
      formal justice was invoked, which was the exception rather than the rule, it relied heavily on victim and popular
      participation. Formal resolution of grievance remained very much the property of individual victims or
      associations of victims, who monopolised the investigative and prosecutorial functions. Victims could thus assert
      primacy as claims-makers. Their ownership of the alleged wrongs had a powerful justificatory force, which ensured
      that their subjective experiences and personal preferences were received relatively unfiltered and carried
      meaningful weight. The criminal trial itself was a personal, largely unregulated altercation, with the working
      assumption that the accused was, in the absence of exculpation, guilty. This ensured that the accused was at all
      times an active, participating trial actor, a vital ‘testimonial resource’ whose self-exculpatory narrative was
      closely scrutinised by the judge and local jury in determining culpability. The degree of culpability itself was
      heavily shaped by moral and local knowledge considerations. Moreover, few restrictions existed on what could be
      admitted in trial. Most evidentiary facts which had broad probative value as regards the offence committed were
      heard in open court and required defence rebuttal, regardless of their prejudicial effect on the accused.
    


    Dismantling the old equipoise of power


    
      From the late eighteenth century onwards, however, the assumptions, commitments and
      priorities that sustained the equilibrium between patrician and plebeian were beginning to break down. With the
      rise of a ‘middling sort’, notions of deference, discretion, dependency and paternalism increasingly gave way to
      an emphasis on values such as equality, certainty and proportionality. This
      reorientation in commitments was greatly aided by profound elite concerns with phenomena such as population
      increase, rapid economic change, urbanisation and developments in Ireland. The dawning of industrial capitalism,
      in particular, witnessed the introduction of a new economic order which centralised production, ‘commodified’ the
      labourer and emphasised task-orientated toil over time-orientated toil (Thompson, 1967: 60). In such an environment, the inefficiencies of parochial
      value determinants of the old criminal law system, where order was conceived of in local terms, came under attack
      (Stone, 1987: 248; Thompson, 1981: 189–208). Criminal law had to become more
      systematic, logical and regular. It had to be premised on a rationally calculating criminal − juridical man or
      woman − who knew in advance the certain penal consequences that would follow if he or she threatened the new
      forms of wealth and property that were produced during the period (Norrie, 2001: 20). This meant that many of the previously ‘tolerated
      illegalities’, such as workers picking up the residues of their labour, were now seen as prejudicial to the
      interests of property owners and were proscribed by law. As Lea noted: ‘What is criminal is no longer the
      sanctity of property of this or that landowner but property in general; no longer violence against this or that
      person but violence in general’ (Lea, 2002: 37). A new technique of criminal and penal semiotics was required which discarded the
      inefficient use of discretionary violence and relied instead on a ‘play of representations, and signs circulating
      discreetly but necessarily and evidently in the minds of all’ (Foucault, 1991 repr.: 101).
    


    
      The growth of cities was also one of the significant consequences of the industrial
      revolution. In 1750, for example, there were two cities in Britain and Ireland with more than 50,000 inhabitants
      − London and Edinburgh; in 1801 there were eight and by 1851 there were twenty-nine, including nine with a
      population exceeding 100,000 (Hobsbawm, 1968: 67). The harsh conditions of dislocation generated by the concentration of transient
      populations in centres such as London, Birmingham, Glasgow, Liverpool and Leeds also quickly challenged the
      prevailing paternalistic and parochial social-control apparatus. The Gordon Riots of 1780, the impact of the
      French Revolution, the spread of radicalism and Jacobin ideas, the level of disturbance in Ireland and the
      violent industrial discord associated with the Luddite movement all, in varying degrees, confronted the settled
      polity and resulted in increased calls − predominantly from the newly emergent industrial bourgeoisie − for a
      system of justice that was more certain than that espoused under the prevailing hegemonic order (Thompson,
      1963: 484). For example, with the
      dawning of industrial capitalism, plebeians were no longer permitted to utilise collective violence as a means of
      equalising power relations. As a consequence of the changing social, political and economic order, the old
      equipoise could no longer be sustained. A new set of social relations evinced itself in which the propertied
      classes were increasingly indisposed to mediate with the moral economy of the
      crowd and the threat of perennial rioting which it posed. In its place a new governing consensus was emerging
      which demanded that disorder and illegality would not be tolerated in a growing industrialised and rationalised
      society (Brewer, 1980: 18–27; Storch,
      1980: 32–7).
    


    
      The rationalising and centralising features of modernity also acted as a ‘common matrix’ of
      change, helping inter alia to reify certain relations (State/accused) and alienate others (victims). The
      momentum of this rationalising impulse in the late eighteenth and early nineteenth centuries is evident, for
      example, in the desire to have a fixed code of penalties proportioned to the offence and administered with
      certainty, in contrast to the prevailing model, which was too extreme and abounded with anomalies (Bentham,
      1970 repr.; McGowen, 1988). It is also evident in the growing
      embrace of a ‘free will’ perception of offending (Saleilles, 1968: 43); in attempts at combating disease, particularly in the
      military, through the utilisation of techniques such as quarantine systems, and new hygienic regimes including
      delousing, whitewashing of walls, dispensaries and medical inspections (Dobson, 1987: 17); in the desire to create a uniform prison system
      (Ignatieff, 1978; McGowen, 1986); in the need to establish work rhythms
      and systematise production in factories (McKendrick, 1961); in the reform of policing (Silver, 1967: 7–8; Storch,1975: 66); and in the reorganisation of the workhouse system
      (Driver, 1993: 65). This increasing
      ‘rationalisation of social life’ resulted in a growing ‘emancipation from prejudice’ (Habermas, 2004 repr.: 147) by, in part, the devaluation
      of all local, subjective and personal experiences and knowledge. This, as we shall see later in the chapter, had
      far-reaching consequences for the epistemic primacy of the victim in the criminal process.
    


    
      More broadly, this rationalising impulse is also evident in Cesare Beccaria's text in
      1764, On Crimes and Punishment, which was very influential in drawing attention to the arbitrariness and
      ineffectiveness of a justice system that relied heavily on discretionary gross exemplarity. Criminal justice,
      according to Beccaria, had to become a more rational instrument of government. Adopting a Hobbesian view of the
      social contract, he argued that the Rule of Law was the framework under which free and independent citizens
      united to form a society. Each individual negotiated away some of his or her liberty rights to secure peace and
      safety under the protection of the sovereign. The individual, however, gave up no more liberty ‘than suffices to
      induce others to defend it’. Obedience to authority was, through this analytic social-contractarian construct,
      grounded in the proper exercise of authority. The sum of all these sacrificed portions of liberty legitimated the
      sovereign right to punish − ‘all that exceeds it is abuse and not justice’ (Beccaria, 1995 repr.: 120–1). To secure effective order,
      punishment had to be certain, calibrated in accordance with the offence committed and designed to prevent the
      commission of crime. The certainty of punishment, according to Beccaria, ‘will
      always make a stronger impression than the fear of another which is more terrible but combined with the hope of
      impunity: even the least evils, when they are certain, always terrify men's minds’ (Beccaria, 1995 repr.: 130). In concluding his treatise, which he originally
      published anonymously, he also suggested: ‘In order for punishment not to be, in every instance, an act of
      violence of one or of many against a private citizen, it must be essentially public, prompt, necessary the lest
      possible in the given circumstances, proportionate to the crimes, dictated by the laws.’
    


    
      This notion of the social contract, where individuals cede part of their freedom to a
      sovereign in return for security and freedom, is one of the cornerstones of the modern liberalist agenda. It is
      premised on a Rule of Law framework which restrains the arbitrary or coercive exercise of executive authority,
      where a strong State must have respect for and indeed, in some instances, yield to a weak enemy. Though each
      citizen acceded some freedom to the sovereign in the interests of self-preservation, and the protection of
      liberty rights and human entitlements, the quid pro quo nature of the arrangement ensured, through a
      rhetoric and logic of liberal legalism, that the sovereign guaranteed to respect the liberty, equality and
      freedom of each citizen. The sum of power ceded could not be employed arbitrarily to usurp freedom or liberty.
      Thus the old hierarchical order of patronage was increasingly being undermined by a classical liberalist and
      utilitarian belief in the free individual who possessed ‘negative’ rights which could be construed as freedoms
      from government (Bellamy, 1992;
      Berlin, 1969; Gray, 1986). The ascriptive status of individuals
      under the old hierarchical model of authority, where individuality was to some extent subsumed into a
      person's attachment to a particular location, grouping and placement within that grouping, was overtaken by a
      new horizontal vision which emphasised rationalism, liberalism, egalitarianism and freedom (Shapiro, 1986: 80–150). The primacy of the individual
      and his or her self-determining and self-realising capabilities was now taking centre stage. In contrast to the
      fixed identities fashioned by pre-modern status relationships, modern progressive societies were viewed as
      oscillating more towards relations that recognised the importance of individualism and individual autonomy.
      Anchored to a Cartesian subject, the self-determining tendencies of contract now replaced status as
      one of the organising principles of society ( Habermas, 2010: 77; Kilcommins, 2004: 144–67; Maine, 1927:
      100). Lea refers to this process of ‘criminalising abstraction’ − ‘abstracting an accused's criminality from
      the complex of other characteristics which make him what he is’ − as one of the foundation stones of modern
      criminal law and criminal justice (Lea, 2002: 1–3).
    


    
      There were also more specific concerns about the justice system. Though the idea of a
      centralised police force was seen as anathema to English sensibilities on liberty in the eighteenth and early
      nineteenth centuries, it was also apparent that the old system of law enforcement, which was heavily reliant on
      rewards, thieftaking and accomplice-driven prosecutions, was not working in a
      more urbanised and industrial setting. Too much had been conceded to localism and heterogeneity, resulting in a
      ‘badly regulated distribution of power’ (Foucault, 1991
      repr.: 79). The system of private prosecutions and prosecutors was also increasingly called into question. In
      many instances the actions of victims were seen as vengeful, capricious and open to intimidation and blackmail,
      ‘resulting in the shameful perversion of the criminal trial for private ends’ (as quoted in Rock, 2004b: 338). The enactment of the Dublin Police
      Act in 1786, which was rejected the year previously in London, also helped to focus the political elite's
      attention on new methods of law enforcement (Boyle, 1972: 115–37; Palmer, 2003: 98–112). Once centralist authority in Dublin Castle had won out over personal liberty, and was
      seen to work, it provided subtle energy for reform of policing in England. This, as Lea suggests, helped to mark
      a transition from sovereignty to government, ‘from a world in which crime was simply a wrong, a personal
      interaction between individuals or individuals and their superiors, to one in which crime was disruption, in
      which an offence against the criminal law was a disruption of the public peace and of the effective working of
      society’ (Lea, 2004: 6).
    


    
      The justice system was also influenced by the increased lawyerisation of the criminal trial
      process in the late eighteenth and early nineteenth centuries. This helped to reconfigure courtroom relations
      along more adversarial lines that tipped the scales of justice in the direction of the accused (Landsman,
      1990: 539). The gradual influx of
      criminal lawyers – culminating in the introduction of the Prisoner's Counsel Act of 1836 − altered the
      dynamic of proceedings in a number of ways: it subjected the evidence adduced against an accused to much closer
      scrutiny; it shifted the burden of proof to the prosecution; it helped to clarify and develop the rules of
      evidence (the rule of hearsay, for example); it ensured that the accused knew in advance the precise charges laid
      against him or her, thereby allowing a better defence to be prepared; and it permitted a more thorough
      cross-examination of all prosecution witnesses, including thieftakers, accomplices and reward seekers after
      ‘blood money’ (Beattie, 1991: 221–67).
    


    
      Events in Ireland also tested to the limits the old paternalistic and localised model of
      justice and were an influential impetus in its change. This is not surprising, given that the ideology of law did
      not transfer as smoothly, or permeate as deeply, between the ruling and poorer classes. Its foreign and
      repressive components ensured that the task of unmasking its ‘false consciousness’ was made a good deal easier.
      Ireland was a colonial society and deference to elite hegemony was not as forthcoming. The perceived tradition
      and heritage of the liberty of free-born citizens in England, which helped to maintain the status quo between
      rulers and ruled, worked in the opposite direction in Ireland. The defeated, dispossessed, disenfranchised
      Catholic lives of many Irish acted as a point of solidarity around which they could protest against maintaining
      the status quo with the ruling elite. As a result, a more ‘uneasy governance’ −
      which oscillated more towards order being secured through repression rather than through consensus − existed in
      Ireland in the eighteenth and early nineteenth centuries (Boyle, 1972: 125–6; Carroll Burke, 2000: 27–36; Henry, 1994;
      Palmer, 1988: 35–56). Although
      disorder also existed in England and was to some extent tolerated, the nature of illegality in Ireland was
      perceived by the administration as being more collective, permanent and threatening. Furthermore, and although
      Ireland similarly employed the private prosecution procedure of England in the eighteenth century, it was not
      anything as successful. No doubt many criminals in England escaped the clutches of the law during this period
      through intimidation of victims. The scale of intimidation, however, was far more widespread and organised in
      Ireland and was tied in to the political situation that endured there. This ensured that the victim's task
      was, in many instances, at worst ‘perilous and at best extremely difficult’ (McEldowney, 1980: 21; McEldowney, 1989: 430). This was especially so if the
      criminal acts were perceived to be ‘political’. The communal participation which formed such an integral
      constituent of social control in England was, not surprisingly, also less in evidence in Ireland. Spurred on by a
      variety of ‘dimensions of difference’ and a psychology of dispossession and colonisation, agrarian violence and
      militant nationalism were never very far from the foreground of social and political relations. The ‘Irish
      question’ therefore also raised further concerns about the employment of a local, victim-orientated model of
      justice, and it provided the authorities, as we have noted above, with an opportunity for the introduction of a
      new network of policing and prosecution practices.
    


    The victim within an inculpatory model of justice


    
      The criminal complex was gradually redrawn in the nineteenth century as a new statist
      administrative machinery emerged for investigating, prosecuting and punishing crime. The penal field increasingly
      dissociated itself from the local, personal and arbitrary confrontations that governed criminal relations in the
      eighteenth century and became a more depersonalised, rule-governed affair with the State at the centre. Private
      disputes and vendettas were gradually monopolised by the State apparatus and rerouted into the courtroom. A
      society in which ‘the law operates more and more as the norm’ (Foucault, 1979 repr.: 144) slowly emerged − reflecting the ‘public interest’
      and the ‘will of the people’ − in which the temptation to commit crime would no longer be countered by a
      sovereign will to command and a display of terror (McGowen, 1986: 313–17). When this process was completed, ‘sovereign power was transformed into a public power’
      (Garland, 2001: 30). Within such a
      society, executive arbitrariness and discretionary power abuses were constrained, egalitarianism was advocated
      and procedural justice was increasingly promoted in addition to substantive justice. In distilling the criminal process into a more privatised, State/accused event, an ‘equality of arms’
      framework was created as part of a broader Rule of Law value system. This addressed the problem of the previously
      ‘bad economy of power’ which ‘vested too much … on the side of the prosecution … while the accused opposed it
      virtually unarmed’ (Foucault, 1991 repr.: 79).
      Redistributing this economy of power meant an expansion in the exclusionary rules of evidence that could be
      employed by the defence against the prosecution case; clearer and greater obligations imposed on the State to
      prove its case against the accused; better opportunities afforded to the defence to prepare its case and test the
      prosecution case; and the removal of any obligation of self-exculpation on the accused. Even when the case was
      proved against the accused, he or she was subjected to a new power to punish in which ‘an economy of continuity
      and permanence … replace[d] that of expenditure and excess’ (Foucault, 1991 repr.: 87).
    


    
      There are a number of principal features of this new model of justice, although it should be
      borne in mind that a concrete framework of justice does not simply emerge as a fully unified functioning entity
      with crisp lines of division between it and the model it replaces; nor does it break down into sharp,
      discontinuous forms. The various strands that comprise a model develop at different paces and are embedded to
      different degrees. This ensures that the lines of demarcation between one model and another are often blurred,
      contested affairs. To begin with, and very much in keeping with the rationalising impulse of the age, the
      personal knowledge and benevolence of the exculpatory model of justice seemed increasingly arbitrary and overly
      discretionary. The goal became to ‘rout the personal from the courtroom’ (McGowen, 1983: 116) through establishing a new administrative machinery for
      investigating, prosecuting, trying and sentencing for criminal wrongdoing. Gradually the trial shifted from an
      intense local ‘kind of morality play’ (Green, 1988: 363) to
      a more structured affair which relied on ideals such as proportionality, reason, equality and uniformity, where
      the focus was on the actions rather than the character of the accused. Thus, over the course of the nineteenth
      century the criminal trial jettisoned its amateur, local, personal and unstructured tendencies. As Wiener
      (1990: 66) suggested:
    


    
      [R]emoving the personal element from the workings of the law would, it was hoped, lower the
      emotional intensity of the subject's relationship to the law. In the place of the metaphors of the family,
      which encouraged both unpredictability and excessive release of the passions by plaintiffs and accused, the law
      and its courts were to be imbued with the character of a market, a meeting place of self-contained,
      self-disciplining individuals rationally pursuing their own interests under the impersonal arbitration and
      discipline of the unvarying rules of law. Passionate contest was to be placed in the professional hands of
      lawyers, for whom passion was an instrument of calculation, and confined by the rules of law, presenting no
      danger to society. Out of their contest, as out of a noisy but rule-governed marketplace or stock exchange,
      justice would emerge.
    


    
      The trial thus evolved from an ‘expressive theatre’ that sought the discovery of truth via an ‘accused speaks’
      forum to a more reflective, categorised process which sought the determination of justice through testing the
      prosecution case (Langbein, 1994: 1048). For Wiener, this
      was part of a broader trend: ‘during the first half of the nineteenth century criminal justice was pressed to
      move from a series of expressive semipersonal confrontations … to a more restrained, rule governed, predictable,
      depersonalised process’(Wiener, 1990: 65; Christie,
      2010: 116).
    


    
      The logic of adversarialism that unfolded had a number of important consequences. To begin
      with, the evidential case presented against the accused began to be defined by more explicitly formulated
      evidentiary rules of law in the late eighteenth and early nineteenth centuries. The beyond reasonable doubt
      standard of proof, for example, crystallised into a legal formula and it became recognised as a ‘maxim of … law
      that ten guilty men should escape rather than one innocent man should suffer’ (R v Hobson (1823) 1 Lew CC
      261). As Foucault suggested, the system of proof under the old inquisitorial model was giving way to a new logic,
      supposedly premised on science and common reason, that demanded that the ‘truth of the crime will be accepted
      only when it is completely proven’ (Foucault, repr. 1991:
      97). Facilitated by the lawyerisation of the trial process, exclusionary rules of evidence were also formulated
      as rules of law. These rules increasingly acted as filtering devices that examined prosecution evidence through
      the lens of its possible prejudicial effect on the accused. They included: the inadmissibility of hearsay
      evidence; greater scrutiny over the voluntariness and fairness of confessions; the introduction of corroboration
      warnings in respect of accomplice testimony; more rigorous examination of the competence of prosecution
      witnesses; and the exclusion of bad-character evidence to raise a presumption of guilt against an accused
      (Beattie, 1986: 363–77; King, 2000: 225–8; Landsman, 1989–90; Langbein, 2003: 180–251). As a result,
      the criminal trial process gradually became a search for justice, not truth.
    


    
      This meant that the ‘ordinary’ adversarial criminal trial − involving ‘a contest morphology’
      that included oral presentation of evidence, lawyer-led questioning, cross-examination by counsel, relative
      ‘judicial passivity’ during the guilt-determining phase of the trial and informational sources secured by both
      the prosecution and defence − became deeply ingrained throughout the twentieth century as the appropriate means
      of resolving criminal disputes (Damaska, 1986: 88). The observation of direct, unmediated responses to questions is often crucial in this
      regard. Consistency of account, clear and rational recollection, accuracy as to detail, appearance and
      deportment, and poised expressions and body language are all important indicators of a witness's truthfulness
      and credibility in relation to determinations of fact. A failure along any or all of these lines either at
      reporting or trial stages could cast fatal doubt on the truthfulness of a
      witness's account, which ultimately impacted on decisions to prosecute and determinations of guilt. This deep
      commitment to the reception and observation of unmediated viva voce testimony is grounded in the need to
      uphold the integrity of the adjudicative process and minimise the risk of misdecision (Doak, 2005: 294–316; Goodpaster, 1987: 135). Under this adversarial model, the
      criminal system came to resemble an ‘obstacle course’ where ‘each of its successive stages is designed to present
      formidable impediments to carrying the accused any further along in the process’ (Packer, 1968: 163). In addition to the embracement of
      adversarialism, the common law and statutory rules that were introduced to safeguard those accused of crime also
      increasingly became fused with constitutional jurisprudence and, more recently, with human rights jurisprudence.
      Active judicial review, especially since the 1960s, has permitted the development of a great corpus of
      jurisprudence − constructing a ‘meta-Constitution’ − on the constitutional role in protecting the rights of the
      accused and on restricting State power. Logical consistency regarding rules (rule formalism or a ‘rulebook’
      conception of the Rule of Law) was now further buttressed by rights and principles − implemented through a
      constitutional structure − which commanded that ‘rules in the rule book capture and enforce moral rights’ (‘a
      rights-based’ conception of the Rule of Law) (Dworkin, 1985: 11–12).
    


    
      In line with these changes, there was also a dramatic reconfiguration in courtroom
      relations. Where previously the accused, judge and jury had played pivotal roles in the pursuit of truth, now it
      was the lawyers that monopolised the gatekeeping function that determined what constituted truth (McGowen,
      1983: 89–125). As a result, the focus came increasingly to
      bear on the prosecution case and ‘away from the objective that had preoccupied the old altercation trial which
      was to see how the defendant responded to the prosecution case’ (Langbein, 2003: 271). The accused was thus freed from the burden of self-exculpation and was no longer an
      informational resource for the prosecution. In addition to silencing the accused, the reconfiguration in
      relations also significantly reduced the role of the judge in adducing fact evidence. Under this new inculpatory
      model of justice the trial judge did not actively examine and cross-examine witnesses, or engage in the
      protective benevolence of the accused's interests. The judge's function now became much more impartial
      and less active − to secure justice through enabling the adversarial contest to take place (Langbein,1994: 1071; Langbein, 2003: 312). Juries also became more tightly controlled. Their role, as self-informing,
      ‘semi-autonomous institutions’ (Green, 1988: 310) that
      engaged in mitigation of sanctions, could not be sustained under a Zeitgeist that recoiled from
      personalism, localism, discretionary accommodations and anti-Rule of Law practices. Although jury mitigation of
      sanctions would continue, it would be on a greatly reduced basis as the jury ‘slowly ceased to be viewed as a
      discretionary body’ (Green, 1987:
      72).
    


    
      The State also very gradually began to monopolise the prosecutorial function as the view
      emerged that the security of society could not be left at the whim of individual victims. Sir Robert Peel, for
      example, had argued in 1826:
    


    
      [I]f we were legislating de novo, without reference to previous customs and formed habits, I
      for one should not hesitate to relieve private individuals from the charge of prosecution in the case of criminal
      offences justly called by writers upon law – public wrongs. I would have a public prosecutor acting in each case
      upon principal, and not on the heated and vindictive feelings of the individual sufferer, on which we mainly rely
      at present for the due execution of justice … and I would by the appointment of a public prosecutor guard against
      malicious or frivolous prosecutions on the one hand, and on the other, I would ensure prosecution in cases in
      which justice might require it. (As quoted in May, 2003:
      194)
    


    
      The ‘formed habits’ referred to by Peel, particularly the fear of centralised despotism, remained steadfastly
      apparent in nineteenth-century England. Nonetheless, centrally organised schemes of prosecution were also
      operating on an extempore basis in the first half of the century in parts of Durham and Northumberland (Rock,
      2004b: 331–54). Scotland, India and Ireland had also made
      the task of prosecution an executive function. In Ireland, for example, Crown solicitors were appointed to
      prosecute criminal cases in each of the circuits in 1801, and by the mid-nineteenth century sessional Crown
      solicitors were appointed in each of the counties (Bridgeman, 2003: 113–41; Delaney, 1979: 43–4; McEldowney, 1989: 435–6). Jospeh Napier, a former Attorney General for Ireland, noted in 1855 that prosecution
      was ‘founded on the principle … that the Executive Government is properly … charged with the security of society:
      that the security of life and property belongs peculiarly to the Executive Government, and that all prosecutions
      ought to be conducted by responsible public officers’ (as quoted in Rock, 2004b: 339–40). In England, a statute passed in 1879 created the Office of the Director of
      Public Prosecutions, thus facilitating the gradual emasculation of the victim's previously pivotal role in
      initiating and carrying on criminal proceedings (Hay, 1983:
      165–86; Langbein, 1973: 313–75). By
      now, the duties of investigation, prosecution, sentencing and punishment − all of which had previously been
      premised to a large degree on popular participation − had become more privatised, focused and discreet
      State/accused events.
    


    
      Violence and justice were now to a greater extent monopolised by the central authorities.
      The era of victim justice as ‘accommodation’ and theatre was at an end. Conflicts were no longer viewed as the
      property of the parties most directly affected. Previously strong stakeholder interests such as victims and the
      local community were gradually colonised in the course of the nineteenth century by a State apparatus which acted
      for rather than with the public. Subjects increasingly ceded ‘their authorisations to use coercion to a legal
      authority that monopolises the means of legitimate coercion and if necessary employs these means on their behalf’ (Habermas, 2008 repr.: 12). In monopolising the investigative and prosecutorial functions, the State
      obviously imbalanced the equilibrium in power relations. Although constituted as a rational being, the accused in
      such circumstances was now seen as vulnerable in that he or she was pitted against the unlimited resources of the
      State. In this context, it is not surprising that a whole corpus of exclusionary rules and fairness-of-procedure
      rights emerged to ensure that the accused was afforded the best possible defence against unfair prosecution and
      punishment. Since, and to paraphrase Stephen, the State was so much stronger than the individual citizen, and was
      capable of inflicting so very much more harm on the individual than the individual could inflict upon society, it
      could afford ‘to be generous’ (Stephen, 1883: 354). The local victim justice system thus increasingly yielded to a Leviathan criminal justice
      system that was governed by a new set of commitments, priorities and policy choices.
    


    
      This new institutional pattern quickly transcended the victim's interaction with the
      crime conflict and re-shaped how it was presented, addressed, legitimated and concluded. Within such a
      depersonalised, bureaucratised system, the victim was displaced, confined largely to the bit-part role of
      reporting crime and of adducing evidence in court as a witness, if needed at all. The victim's space for
      negotiation and participation in pursuing his or her own interests was thus dismantled by an increasingly
      State/accused-centred logic of action which sought to institutionalise the politics of pain and disturbing events
      within an ‘iron cage’. Bureaucracy, as Weber informs us, ‘develops the more perfectly, the more it is
      dehumanized, the more completely it succeeds in eliminating from official business love, hatred, all purely
      personal, irrational, and emotional elements’ (Weber, 1978 repr.: 975). The functional and impersonal imperatives of a modern criminal justice
      apparatus did not require the establishment of ‘contextual’ relations with either the accused or the victim.
      Instead it was increasingly organised around a constitutional state and the ‘institutionalised fiction’ of the
      ‘public sphere as the central principle of its organisation’ (Habermas, 2010: 125), both of which helped to promote the sense of ‘civilized association’ and an
      ‘objectivated’ (Habermas, 2004: 148) criminal process.
    


    
      From being a cornerstone in the regulation of relations concerning the conflict, victims
      increasingly found their individual experiences (such a vital currency in the pursuit of justice in the
      pre-modern era) assimilated into general group will – the public interest. The latter was validated through the
      institutional architecture of a criminal justice system, whereas the former was increasingly viewed as invalid
      knowledge, given its partiality, subjectivity, emotiveness and unconstrained dimensions, all of which were
      filtered out by the operations of a justice system. In the course of the nineteenth century, the individual
      victim's experience was increasingly rendered as part of the fiction of the collective public interest and
      packaged and presented in institutional terms. This marked the shift from victim-mediated justice to
      bureaucratised, State/accused mediated justice. Crime therefore was no longer viewed as a personal altercation,
      but as a phenomenon that required an institutional response demarcated from
      emotive, subjective and personal references. In creating this ‘buffer zone between system and
      person [by establishing a] zone of indifference’ (Habermas, 2006: 308) between the lived ontological experiences of the crime
      conflict and its effective administration, new imperatives could be foregrounded, particularly those that
      emphasised procedure, the ideological neutrality and rationality of the process and its objectivated nature.
    


    
      Criminal law also underwent reform to become a more rigid and impartial set of prescriptions
      that purportedly bound all members in the same manner (Norrie, 2001: 21). The rationalising zeal of authorities in the nineteenth century included a strong
      commitment to positive law and its densification, a growing emphasis on procedural rationality, and the
      processing of crime through State agencies and specialised officials. Increasingly the focus of criminal law
      moved away from the notion of ‘manifest criminality’ based on the disposition of the accused, to a more
      formalised conception of criminal liability. Hierarchy, status, patronage, absolute sovereignty and moral and
      discretionary imperatives had no place under this Rule of Law vista which advocated certainty, permanency,
      coherency, systematic application and a ‘strictly professional legal logic’ (Habermas, 2010 repr,: 53; Weber, 1978 repr.: 885; Wiener, 1999: 472): veritas non auctoritas facit legem (truth not authority makes law) became the
      driving impulse. The private, personal and negotiable elements of the exculpatory process were thus increasingly
      dismantled by more bureaucratic, rational impulses (King, 1984: 25). As Habermas noted: ‘[t]he positivization, legalization, and formalization of law meant
      that the validity of law can no longer feed of the taken-for-granted authority of moral traditions’ (Habermas,
      2004 repr.: 260). Instead, its validity would be based on
      the ‘systematisation of doctrinal propositions and the emphasis on legal formalism and professional juridical
      input’ (Ibid.: 256). The positivization and densification of law also helped to steer the conflict away from
      local and lay participation. The initial anchoring point of this more rationalised approach to criminal law was
      the ‘reasonable man’, a responsible, rational, self-disciplining subject who, it was thought, was capable of
      being deterred by a properly prescribed system of criminal laws and a tariff of enforced sanctions (Farmer,
      1996: 66; Lacey, 1998: 9–49; Wiener, 1999: 482). This more codified approach to law also impacted on the image of the human subject who
      increasingly came to be constituted as a rational, autonomous and self-governing being. This is brilliantly
      captured by Wiener (1990: 54–5), who noted:
    


    
      The ideal of the responsible individual came to stand ever more at the centre of the law.
      Its administration was overhauled to better embody the assumption that the members of the general public were to
      be considered more rational and responsible than they had been hitherto … A crucial supposition underlying early
      Victorian law reform was that the most urgent need was to make people self-governing and that the best way to do
      so was to hold them, sternly and unblinkingly, responsible for the consequences of their actions.
    


    
      Thus, in the course of the early to mid-nineteenth century the accused was gradually constructed as an abstract
      juridical subject who was free and equal, and capable of logically determining what was in his or her best
      interests. It was accordingly his or her constitution – rather than situation – that became a key
      legal battleground (Wiener, 1999: 504).
    


    
      This drift towards the creation of an asocial subject also had important consequences in
      terms of the penal disposal of convicted offenders. In keeping with the ideology of individualism, rationality
      and self-governance, judicial sentencing in the nineteenth century increasingly embodied a policy of deterrence
      and retribution, the former ‘to deny the utility of crime, the latter to reconstitute the social contract after
      breach’ (Garland, 1981: 19–45). The
      discourse of individualism and moralisation held that criminal acts – like actions in any other realm where the
      ideology of economic liberalism could permeate – were the outcome of rational choice, calculation and volition.
      Such an archetype of sentencing is premised on presumed rationality: ‘thus conceived, criminal law becomes a
      wholly abstract construction, taking cognisance only of the crime, while ignoring the criminal … Crime becomes a
      legal abstraction, after the manner of a geometrical construction or an algebraic formula’ (Saleilles, 1968: 43). In effect, the system of sentencing created in the
      mid-nineteenth century focused on the materiality of the crime ‘where the subjective criminality of the agent was
      determined by the objective criminality of the deed’, and where the system of disposal for the judiciary rested
      on ‘crystallised’ and mechanical punishments (Ibid.: 43). Garland (1985: 18) neatly encapsulated the asocial juridical framework which
      emerged in the nineteenth century when he suggested:
    


    
      The offender is defined as a legal subject, a citizen inscribed with rights and duties,
      entitled to equal treatment before the law. The State which punishes does so by contractual right in accordance
      with the terms of a political agreement. Its power to punish has its source in the offender's action – it is
      the agreed consequences of a contractual breach. The State has here no intrinsic or superior right. It meets the
      citizen on terms of equality and must not encroach upon his or her rights, person or liberty except in
      circumstances which are rigorously and politically determined in advance – nulla poena sine lege. In this
      penal vision we meet the ideology of the minimal legal state, the liberal dream, guardian of the free market and
      the social contract.
    


    
      The prison, which came to dominate the penal landscape in the mid-nineteenth century, fitted ideally with this
      algebraic conception of offending behaviour.
    


    Conclusion


    
      The purpose of this chapter has been to highlight the characteristics and strategy choices
      that gave a distinctive shape to the modern system of justice. Criminal wrongdoing was increasingly reconstituted
      as a public matter to be resolved almost exclusively through the prosecution
      process. Localism and heterogeneity, elements cherished under the old order, were actively jettisoned under this
      modern arrangement. This must be seen as part of a drive to institutionalise interpersonal conflicts, uncoupling
      them from everyday practices in lifeworld contexts. A State/accused logic of action thus came to constitute and
      demarcate the modern criminal process, mediating all validity claims in respect of the conflict. Criminal
      wrongdoing became a rationalised domain of action, measured in part by its capacity to filter out non-objective
      truth claims. Victims who participated in the modern inculpatory process did so as legal subjects, with little or
      no power to make decisions about outcomes.
    


    
      The State could draw upon a centralised police force and a public prosecutor's office
      which would gather and present evidence in the public interest. As a consequence, in part, of this process of
      State monopolisation, a discourse and practice of liberal legalism emerged (emphasising the universality, liberty
      and sameness of the individual person) to rebalance power relations in the justice arena. For the accused, this
      meant that the justice network was restructured to incorporate a clearer and more substantive body of due process
      rights that would guarantee, as far as practicable, both substantive and procedural justice. This ensured that
      the dynamic of the courtroom altered so that the trial gaze reorientated itself to focus almost exclusively on
      the prosecution case. Even when convicted of the crime, the offender was still protected from the State −
      exercising the will of the people − through the entitlement of having a proportionate punishment imposed, one
      that accorded both with the crime committed and, in time, any relevant individual circumstances.
    


    
      The reification of these State/accused relations had the effect of excluding the victim, his
      or her absentee status quickly acquiring a relative permanence, ‘fixity’ and immovability. His or her experiences
      were rooted exclusively through this new institutional framework, ensuring that they were interpreted and
      understood around an axis that focused on the State, the law, the public interest and the accused. The
      inculpatory model of justice that emerged zealously neutralised any emotive or personal dimensions to the crime
      by distilling them into a single, rationally knowable, closed worldview – the public interest. The victim
      increasingly therefore became a ‘non-person in a Kafka play’ (Christie, 1977: 8), unable to raise claims about the validity of his or her ontological experiences as
      the unstable ‘I’ was subsumed within this objectivated ‘public interest’. His or her voice was not heard − and
      was not capable of being understood − given the commitments, value choices and governing principles of this new
      institutional arrangement.
    


    
      Note
    


    
       1  An earlier version of this
      chapter appeared in Terrorism, Rights and the Rule of Law: Negotiating Justice in Ireland (Willan
      Publishing, 2008).
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    The re-emergence of victims of crime in Ireland


    Introduction


    
      During the majority of the twentieth century the crime victim in the criminal justice
      systems in most common law jurisdictions was afforded no meaningful role or voice. Criminal justice systems were
      built on the notion that the state was the injured party. The crime victim was merely the complainant who
      activated the criminal justice system by notifying the police of the crime suffered. If an arrest was made, the
      victim was then a witness for the prosecution and treated like any other piece of evidence for the prosecution.
      While the prevailing theory was that the state was on the side of the crime victim and seeking to punish the
      offender, often crime victims found themselves at odds with the representatives of the state within the system:
      the police and prosecutor.
    


    
      In Ireland in the last two decades of the twentieth century the plight of crime victims
      became recognised and various legal and service related accommodating measures were put in place. The trickle of
      change eventually reached a watershed. In 2006, then Tánaiste (Deputy Prime Minister) and Minister for Justice,
      Michael McDowell, announced the formation of a small group to address the fact that ‘it seems that we may now
      have arrived at a situation where on occasions the scales of justice are tilted too heavily to one side.
      Unfortunately when that occurs, that imbalance is likely to favour the criminal rather than the innocent victim’
      (Department of Justice, 2006). The
      following year McDowell's Balance in the Criminal Law Review Group recommended sweeping changes to some of
      the rights afforded to the accused (Balance Group, 2007), and many of these recommendations found expression in legislation such as the Criminal
      Procedure Act 2010.
    


    
      It is submitted that the re-emergence of the crime victim in Ireland was due to four
      principal influences that created pressure on the Irish government to alter the status of crime victims. These
      principal influences were: (1) victimology research; (2) the victims’ movement;
      (3) the recognition and expansion of human rights; and (4) crime became a national election issue, with a
      contemporaneous decrease in public satisfaction with the criminal justice system. The first three influences were
      international in character and the fourth influence was domestic. This chapter will outline these four principal
      influences that transformed the victim of crime in Ireland from a piece of evidence to a stakeholder in the
      criminal justice system worthy of consideration, requiring the scales of justice to be balanced. In doing so, the
      chapter will highlight an apparent paradox: many of the activities that transformed victims of crime into
      recognised criminal justice stakeholders were the result of initiatives and efforts meant to aid offenders.
    


    Victimology research


    
      Criminology is a discipline that gathers and analyses empirical data in order to explain
      violations of the criminal law and societal reactions to the violations. Modern criminology traces its roots back
      to the late nineteenth century. The growth of criminology in Britain as a discipline was slow (Radzinowicz,
      1994), and British criminology
      consolidated itself only in the middle years of the twentieth century (Bowling and Ross, 2006: 12; Garland, 1988). This reluctance to embrace criminology
      in academic circles flows from the resistance of British universities toward the social sciences in the early
      part of the twentieth century. Ireland, after achieving independence, deliberately adopted British attitudes
      concerning the nature and purpose of the university, including a general resistance toward the social sciences
      (Lee, 1989: 584).
    


    
      It is generally accepted that good policy requires good information. The best policy-making
      approach is one that is based upon factual information and evidence. This is particularly true in the area of
      public policy, as it is more complex, diverse and interconnected (Collins and Menton, 2006: 65). In 1974 the lack of research on the
      criminal justice system was lamented in the Oireachtas (Parliament) (Kilcommins et al., 2004: 82), yet successive Ministers for Justice
      rejected or ignored calls for academic studies or research into crime, often citing lack of resources or claiming
      to have a firm grasp or understanding of the problem. For example, in 1992 Padraig Flynn, the then Minister for
      Justice, noted that there may be value in academically based and structured surveys of the public attitude to
      crime, but his priority was to use all resources on more practical and effective measures to prevent and detect
      crime. He believed that he had a firm grasp on the public's attitude to crime because he had an open-door
      policy and participated in various forums on crime-related issues, such as appearing on a chat show devoted to
      discussing crime (Flynn, 1992). Just
      four years later two high-profile killings caused moral panic. It was finally acknowledged by a Minister for
      Justice when establishing the Crime Council in 1999 that ‘[o]ne of the obstacles to effective policy making in the area of crime and crime prevention is the scarcity of research’
      (O’Donoghue, 1999).
    


    
      Victimology, or the science of studying crime victims, began in Europe after the end of the
      Second World War (Young, 1997: 195).
      Criminology is credited with siring victimology despite itself (Rock, 1994: xvi). Thus, victimology began as a sub-discipline of
      criminology and did not become a field of scientific endeavour as a separate discipline until around 1970
      (Drapkin and Viano, 1974; Karmen,
      2004: 9). Although victimology
      commenced in Europe, it flourished in the US, where the social sciences were supported. Victimology did not
      flourish in Britain, due to the slow growth of criminology, and the situation in Ireland was worse.
      Notwithstanding the acknowledgement that effective policy making in the area of crime requires research, just one
      year before Minister McDowell announced the formation of the Balance Group, criminology was described in Ireland
      as an ‘absentee discipline’ (O’Donnell, 2005: 99).
    


    
      The European criminologists undertaking the earliest victimology studies were concerned
      primarily with victim precipitation or the part the victim played in causing the crime. In 1937 Benjamin
      Mendelsohn, a criminal defence lawyer in Romania, published his system (Dussich, 2006; Mendelsohn, 1937; Wemmers, 1998: 5) of criminal defence premised upon the contribution of the
      victim to the criminal act (Schafer, 1974: 17). Mendelsohn is credited with being the first to deal scientifically with the personality of
      the victim (Wemmers, 1998: 5). He viewed the victim as one
      factor among many in the criminal case. He corresponded with Sigmund Freud and it is believed that he may have
      endorsed the Freudian notion that victims unwittingly seek their victimisation as a means of abating feelings of
      guilt over sexual feelings (Hoffman, 1988: 89). By 1956 Mendelsohn had abandoned his earlier works and advocated the development of
      general victimology as a discipline in its own right, independent of criminology or criminal law. The human
      rights abuses during the Second World War, of which Mendelsohn was a victim, are credited with the new direction
      in his work (Dijk, 1999: 2).
    


    
      Notwithstanding Mendolsohn's early work, Hans von Hentig is often identified as the
      founder of victimology (Mawby and Walklate, 1994; Spalek, 2006;
      Zedner, 1994) and credited with laying
      the basis for academic research regarding victims of crime (Wemmers, 2005: 121). He published The Criminal and His Victim in
      1948, and this work is widely regarded as the seminal text in developing victim studies (Zedner, 2002: 420). Hentig criticised the static,
      single-dimensioned study of the offender and insisted that many crime victims contributed to their own
      victimisation by inciting or provoking the criminal or by creating or fostering a situation likely to lead to the
      commission of the crime (Fattah, 2000:
      72; Hentig, 1948: 436). Hentig's
      work has been criticised for being based on anecdotal observation rather than empirical evidence (Spalek,
      2006: 34).
    


    
      Academic papers began to appear in some jurisdictions in 1958, and in 1959 an American
      publication entitled the Journal of Public Law ran the first of several symposia and special issues on
      victimology (Elias, 1986: 18). In 1958
      Marvin Wolfgang published his classic homicide study, Patterns of Criminal Homicide. This work
      systematically and empirically tested von Hentig's theories. Wolfgang defined victim-precipitated offences as
      those in which the victim is a direct, positive precipitator in the crime (Wolfgang, 1958: 252). His victim-precipitation theory
      caused controversy, particularly as he alleged that some homicides were caused by the unconscious desire of the
      victim to commit suicide (Wolfgang, 1958: 213). The most
      controversial application of Wolfgang's model of victim precipitation concerned forcible rape. Menachem Amir
      was Wolfgang's student and published Patterns in Forcible Rape in 1971 (Amir, 1971). The controversy generated by the
      victim-precipitation studies almost scuttled the discipline before it obtained a foothold in academia (Doerner
      and Lab, 2002: 13).
    


    
      In 1968 Stephen Schafer published The Victim and His Criminal (Schafer, 1968), a reversal of von Hentig's title.
      This book is viewed as a correction to von Hentig's work and traced the status of the victim within criminal
      justice systems throughout what Schafer classified as the Golden Age,1 the Dark Age2 and the re-emergence of the victim3 in the US in the late 1960s. Research turned from attempting to blame the victim to
      determining the true extent of criminal victimisation. The first National Crime Victimisation Survey in the US
      was performed in 1972 (Whyte, 2007:
      452) to determine the dark figures of crime, or crimes not reported to the authorities, and to record the
      experiences of victims of crime (Baumer and Lauritsen, 2010: 132; UN, Office on Drugs and Crime and Economic Commission for Europe Task Force,
      2010: 3).
    


    
      Several academic milestones quickly occurred. The first international symposium on
      victimology was held in Jerusalem in 1973 (Dussich, 2006:
      116). In 1976, Emilio Viano founded Victimology: An International Journal in Washington, DC. In the 1980s
      surveys of crime victims became prominent in Britain (Goodey, 2005: 51) because academics and politicians had become interested
      in crime victims (Walklate, 2000:
      183). Enthusiasm for these surveys ‘spilled over into the 1990s with many towns and cities replicating the format
      to produce their own survey on victimisation and fear of crime’ (Goodey, 2005: 51). The Home Office undertook the first national British Crime Survey in 1982 (Hough and
      Mayhew, 1983). In 2001 it was
      estimated, based on the British Crime Survey, that only one out of four crimes committed in Ireland were
      represented in official Gardaí statistics (Young et al., 2001).
    


    
      The first International Crime Victimisation Survey was conducted in the late 1980s when
      twenty industrialised countries were surveyed. Ireland participated in the European Survey on Crime and Safety
      (ESCS) in 2005. The ESCS 2005 in turn became part of the 2004–6 International Crime Survey. Ireland has not
      participated in subsequent International Crime Victimisation Surveys.
    


    
      The earliest victimology studies in Ireland were crime victimisation surveys. The first such
      study was carried out on behalf of the Economic and Social Research Institute in 1982–83 and was published in
      1984 (Breen and Rottman, 1984). Ten
      years later, the Dublin Crime Survey was conducted to determine the unreported crime in Dublin (O’Connell and
      Whelan, 1994). In 1999 the Central
      Statistics Office (CSO), within its Quarterly National Household Survey (QNHS), for the first time inserted
      questions concerning crime and victimisation (CSO, 1999). Information was also sought concerning attitudes to the risk and fear of crime. The CSO
      continues to gather information via the QNHS.
    


    
      The QNHSs have certain drawbacks and limitations. Certain offences such as sexual offences
      are excluded from the surveys. Also, these surveys are sent to households, thus many groups of people such as the
      homeless are automatically excluded from the surveys, notwithstanding the fact that homeless persons may be in
      the highest risk category for crime and have the lowest reporting rate to police (Kilcommins et al., 2004: 103). In order to draw attention to, or to discover the
      extent of offences excluded from, the QNHS, organisations began to sponsor studies. For example, in 1995
      Women's Aid conducted a national survey on domestic abuse and found that the rate of reported violence in the
      home under-estimated the true level of the problem (Kelleher et al., 1995). Similarly, the Health Service Research Centre examined for
      the first time the underlying level of sexual abuse and violence in Ireland and issued the SAVI Report in
      2002 (McGee et al., 2002).
    


    
      Following international trends, Irish researchers expanded their research beyond determining
      the amount of unreported crimes and began to highlight the experiences or plight of different types of crime
      victims. In 1998 comparative research was conducted on the different legal principles and practices in rape laws
      across the EU and the impact of the legal principles and practices on the victims of rape (Bacik et al.,
      1998). The following year a further
      study on domestic abuse made recommendations aimed at improving the experiences of victims in court (Kelleher et
      al., 1999). In 2000 Dorothy Watson
      published a survey on victims of recorded crimes. Police records from October 1994 to September 1995 were used
      and the study explored the experiences of these general victims of crime (Watson, 2000). In 2002 Victim Support Ireland commissioned the Tourism
      Research Centre at the Dublin Institute of Technology to conduct a survey crime against tourists (Campbell,
      2002).
    


    
      When the establishment of the Balance Group was announced in 2006, victimology studies in
      Ireland had progressed beyond discovering the extent of unreported crime and had commenced examining the
      experience of crime victims in the Irish criminal justice system. Two independent studies were commissioned by
      the Commission for the Support of Victims of Crime, which was established by Minister McDowell in 2005. The first
      study was completed in late 2007 (Bacik et al, 2007) and two of the findings were that legislation on victim supports did not meet EU and international requirements and there was a need for an enforceable
      Victims Charter. The second study was published in 2010 (Kilcommins et al., 2010) and highlighted that crime victims were satisfied with the
      voluntary organisations providing services, but were were not satisfied with their treatment by some of the
      criminal justice agencies (Ibid.: 180). Other victimology studies published after 2006 often have been directed
      toward specific types or groups of victims. For example, a study reflecting the attrition of rape cases in
      Ireland and the experiences of rape victims within the criminal justice system was published (Hanly et al.,
      2009). The needs and concerns of
      family members of homicide victims featured in two studies (Cooper, 2008; McGrath, 2009), and disabled victims of crime in another (Edwards et al.,
      2012).
    


    
      To summarise, notwithstanding the slow pace of the development of criminology in Ireland,
      and the fact that successive Ministers for Justice rejected or ignored calls for academic studies or research
      into crime, victimology studies began to be undertaken in Ireland from the early 1980s. Following international
      trends, the studies commenced with attempting to discover the amount of crime not reported to the Gardaí. By the
      time the Balance Group was announced in 2006 victimology studies had progressed to examining the experience of
      crime victims within the criminal justice system, thus creating pressure on the government to address issues
      raised.
    


    The victims’ movement


    
      At the same time that victimology was struggling to establish itself as an academic subject,
      various social movements concerned with victims of crime began to form, including: the feminist victims’
      movement, the human rights movement and the international victims’ movement (Elias, 1993: 48–9). All of the various movements concerned with crime
      victims can be divided into the official victims’ movement and the unofficial victims’ movement (Elias, 1993: 53). An official victims’ movement is one that focuses mainly
      upon state-defined victimisation, with initiatives funded largely by the state. In essence, the groups in the
      official victims’ movement have the ear of State policy makers. On the other, hand, an unofficial victims’
      movement would include groups that challenge state-defined victimisation and may include radicalising strategies
      to alter or change the criminal justice system. Groups of the unofficial victims’ movement are often marginalised
      by State officials in terms of funding and voice because they are perceived as threatening. The official victims’
      movement is less threatening to State officials because it does not tend to openly criticise government policy or
      the criminal justice system (Elias, 1993: 54).
    


    
      In the US a victims’ rights movement4 emerged in the 1960s as a national reform movement consisting of a large collection of
      diverse pressure groups intent upon influencing the political system (Weed, 1995: 1). The US movement sprang
      from other grassroots contemporary social movements: the civil rights and women's movements (Viano, 1992). The successes of the civil rights
      movement galvanised other groups to seek an end to disparate treatment through both the courts and legislation.
      One of the greatest beneficiaries of the US civil rights movement was the women's movement.
    


    
      During the 1960s one of the main concerns of the women's movement was the sexual
      exploitation of women, particularly in the context of rape. Radical feminists believed that it was necessary to
      go outside the existing male-dominant structures and began to engage in large self-help projects such as the
      establishment and maintenance of rape crisis centres and shelters for battered women (Bevocqua, 2000: 29–31). These feminists put their efforts
      into creating help outside the criminal justice system rather than trying to change the existing system. The
      earliest shelter for battered women was established in Pasadena in 1964 (Weed, 1995: 15), and one of the first rape crisis centres was established
      in Washington, DC in 1972 (Bevocqua, 2000: 29–31). The
      domestic abuse shelters and rape crisis centres represent the first victims’ rights activities with a dynamic
      interaction between service provision and demands for legal and institutional changes (Williams and Goodman,
      2007: 240–1). The radical feminists,
      by establishing the rape crisis and domestic abuse shelters, established an unofficial victims’ movement. With a
      conscious desire, they chose to remain as independent as possible of governmental funding in order to remain
      independent of interference.
    


    
      During the 1960s feminists were organising in the US and Britain. However, it was the
      radical shift in the US women's movement that is credited with leading to the establishment of the first rape
      crisis centres and domestic abuse shelters. Both the US and Britain experienced preceding civil rights movements,
      although this was not the case in Ireland. Notwithstanding the lack of a preceding civil rights movement, many of
      the founders of the women's movement in Ireland were active or were connected to the republican and civil
      rights movements in Northern Ireland (Smyth, 1993: 247).
    


    
      The Irish Women's Liberation Movement was founded in early 1970 (Smyth, 1993: 247), at the same time that Ireland began the process of
      entering the EU. The Irish Women's Liberation Movement immediately began to challenge the unique position of
      the Catholic Church in Irish society (Mahon, 1996: 187). Although granted the vote six years before British women (Burke, 1999: 24), Irish women were relegated to a
      subordinate position both in public and in private life after Independence.5 The State, by allowing the Church to provide social services, allowed women
      to be abused6 and exploited.7
    


    
      Notwithstanding the difficulties encountered in challenging the unique position of the
      Church, the Irish Women's Liberation Movement was quick to embrace the radical feminist approach. The first
      rape crisis centre in Ireland was established in Dublin in 1977 (Hunt, 2001), while the first rape crisis centre in Britain opened in London a few months earlier in 1976 (Zedner, 2002: 434). The first refuge was established in Britain in Chiswick in 1972, making it the
      first refuge in Europe (Williams and Goodman, 2007: 241),
      and the first refuge in Dublin was established in 1974 on Harcourt Street, when a group of women squatted in a
      vacant house (IILE, 2011: 24). The
      issue of rape and battered women was placed firmly on the political map in Britain (Mawby and Gill, 1987: 76) and it is submitted in Ireland.
    


    
      Developments in this field were not always pioneered by Britain, and the clearest example of
      Ireland leading Britain is in relation to the introduction of victim impact statements. Victim impact statements
      were introduced in California in 1974 (Wemmers, 2005:
      121–2). They were in use and introduced into Irish law in 1993, almost a decade before similar legislation was
      introduced in Britain. This is surprising, because the organisation credited with the introduction into Ireland,
      the Irish Association of Victim Support (Victim Support Ireland), was a direct transplant from the UK.
    


    
      Victim Support,8 which
      began as a local initiative in Bristol in 1974, grew tremendously (Zedner, 2002: 432), becoming the fastest-growing voluntary organisation in the UK by the 1990s
      (Walklate, 2007: 10), and is usually
      identified as the victims’ rights movement. Victim Support was founded at about the same time that radical
      feminists in Britain established rape crisis centres and domestic abuse refuges. It was founded by members of the
      National Association for the Care and Resettlement of Offenders as a means of helping criminal offenders rather
      than as a means of helping crime victims. The goal was the rehabilitation of the crime victim ‘to get people who
      have suffered in that way to become ordinary citizens again’ (Longford, 1991: 110). Only in the mid-1990s did Victim Support begin to allow
      victims to participate in its management and began lobbying government, behind the scenes, for services for crime
      victims (Rock, 1990: 51; Zedner,
      2002: 433). Victim Support in Britain quickly became the
      official victims’ movement and became so successful in influencing government policy that other groups such as
      Rape Crisis, which was engaged in lobbying for rights for victims of sexual offences, were marginalised
      (Crawford, 2000). Thus, the official
      victims’ movement in Britain did not come about from a recognisable pressure group with a victims’ policy but,
      rather, from a group seeking to reform penal policy (Newburn, 2003: 241).
    


    
      When Victim Support Ireland was established in 1985 the only national victims’ movement in
      Ireland was the women's movement, which was primarily concerned with victims of sexual offences and domestic
      abuse. Victim Support Ireland was the first voluntary group in Ireland to attempt to provide services to all
      crime victims rather than just victims of specific types of crimes such as rape. Derek Nally, the founder, was
      introduced in 1983 to Victim Support UK when he attended a policing conference in the UK. Nally believed that
      such an organisation was needed in Ireland and, in addition to helping crime victims, it would make the jobs of Gardaí easier (Moore Walsh, 2013: 186). At the conference the attendees were never told of the
      penal reform origins of Victim Support UK. Nally believed that Victim Support developed in the UK from American
      influences to help victims (Moore Walsh, 2013: 186). In
      reality, the US and UK victims’ movements were completely different. The US movement was strongly rights based,
      comprised of diverse grassroots groups formed by victims or family, friends or supporters of victims that engaged
      extensively in lobbying legislators for change to the criminal justice system. The slightly later-occurring UK
      movement focused exclusively on the provision of services to victims. Initially the UK movement did not engage in
      lobbying and it did not allow crime victims to be represented in the management of the organisation.
    


    
      While it has been stated that initially Victim Support Ireland was treated with ‘caution and
      suspicion by the establishment’ (Cotter, 1999: 300) this does not appear to be the case. In fact it was a member of An Garda Síochána that
      brought about Victim Support Ireland's establishment, and the organisation was immediately funded by the
      Department of Justice, receiving £10,000 in 1984 (Moore Walsh, 2013: 187). By 1994 this funding had increased to over £100,000 (Farrell et al., 2002) and by 2003 Victim Support Ireland was
      receiving €1.2 million in funding from the Department of Justice (McDowell, 2004). Notwithstanding the state financial support received, at all
      times Victim Support Ireland operated independently from all government and statutory bodies (Farrell et al.,
      2002). This is not surprising because most voluntary
      organisations in Ireland complement the work of statutory agencies (Curry, 2003: 197).
    


    
      From its establishment, similar to the British experience, Victim Support Ireland grew from
      a couple of volunteers to having branches and volunteers in almost every major city. Nally attributed the huge
      growth of Victim Support Ireland to Garda Commissioner Culligan, who introduced automatic police referrals to the
      organisation in 1992 (Moore Walsh, 2013: 187–8). In 1993
      the then Minister for Justice, Maire Geoghegan-Quinn, opined that ‘voluntary bodies such as the [Victim Support
      Ireland] which have experience and a good record in the provision of victims services are best placed to promote
      the case for establishing victims rights’ (Geoghegan-Quinn, 1993). Similarly in the 2002 joint request for tender for Policy
      Research Relating to Victim Support, the Department of Justice described Victim Support Ireland as the
      cornerstone of government policy on victim care (Farrell et al., 2002: Appendix A). It further stated that it supported Victim Support Ireland in relation to matters
      of policy and political support (Farrell et al., 2002: 10).
      The government's support of Victim Support Ireland was in line with the ethos of the White Paper on a
      Framework for Supporting Voluntary Activity and Developing a Relationship between the State and the Community and
      Voluntary Sector (Department of Social Community and Family Affairs, 2000). Thus Victim Support Ireland appeared to be the official
      victims’ rights movement in Ireland.
    


    
      Although Victim Support Ireland took its name from Victim Support UK it did not limit itself
      to reforming crime victims. Victim Support Ireland identified its functions as including: support, advocacy,
      representation, liaison, lobbying and promotion. The organisation acted as an advocate or voice for the concerns
      of crime victims in dealing with the criminal justice system and as a representative of victims’ interests at
      local, national and international levels. It had representatives on the National Crime Council, the Parole Board
      and Garda Quality Service Panels, and provided advice in restorative justice projects in Dublin and Tipperary and
      was a member of the Victim Support Europe (Farrell et al., 2002: 26). In fact, in 1990 Victim Support Ireland was one of the founding members of Victim Support
      Europe.9 Over the years, Victim Support Europe
      has been acknowledged as a European wide non-governmental organisation (NGO) that has consultative status with
      the Council of Europe and the United Nations (UN). It was involved in advocating for the binding 2001 EU
      Framework Decision.
    


    
      Domestically, Victim Support Ireland increased awareness among the legislature and judiciary
      concerning the needs of victims and issues affecting them (Fitzgerald, 1995). It also liaised with statutory and other voluntary
      organisations concerned with the criminal justice system and the welfare of victims (Burke, 1991). Lobbying was performed through
      networking with other agencies, and it sought legislative changes and improvement in services for victims
      (Farrell et al., 2002: 9). Some of the initiatives it
      sought were not controversial, such as altering the manner in which identification parades were conducted which
      required a witness to physically touch an alleged offender by way of identification (Haughey, 1995). Victim Support was the first
      organisation in Ireland to publish a victims charter in 1991. It issued an updated version in 1995 (Brienen and
      Hoegen, 2000: 471) and assisted and
      advised the Department of Justice regarding its first Victims Charter in 1997 (Owen, 1996; Owen 1997a). Other initiatives resulted in controversy, such as the
      introduction of victim impact statements into Irish law.
    


    
      Although Victim Support Ireland is credited with lobbying for the use of victim impact
      statements (Farrell et al., 2002: 10; Fitzgerald, 1995; McGovern, 2002: 399), their introduction has been described as a ‘knee jerk
      reaction to public pressure, an exercise in public window dressing’ (McGrath, 2008: 81). It is more accurate to state that the introduction of
      victim impact statements came about through the exposure of some members of the Irish judiciary to the court
      practices and law of New Zealand. This exposure or education came about at a dinner party arranged by Barrister
      Donal Egan, the then Chairman of the Board of Directors of Victim Support Ireland, for members of the Irish
      judiciary to listen to and speak with a visiting judge regarding New Zealand's court practices and victim
      impact statements (Moore Walsh, 2013: 189). Subsequently,
      victim impact statements were adopted as a court practice in Ireland. The biggest issue that initially arose
      concerned who would prepare the victim impact statements (Moore Walsh, 2013: 190). Eventually the court practice was placed on a statutory
      footing in the Criminal Justice Act 1993.
    


    
      In June 2002 a review of Victim Support Ireland was jointly commissioned by the Department
      of Justice and Victim Support Ireland, due primarily to the collapse of the automatic referral system (Farrell et
      al., 2002: 1). Although no complaint was made regarding the
      referral of crime victims to Victim Support Ireland, in 2001 the Data Protection Commissioner indicated that he
      would likely rule against An Garda Síochána for incompatible disclosure of personal data and asked for the
      automatic referral system to be reviewed (Data Protection Commission, 2001). Besides identifying the problem of the referral system as
      life threatening, the report found that the specialist services were in keeping with international best practice,
      but these specialist services were straying too far from the community-based services. The over-diversification
      and over-specialisation posed a potential threat to the organisation (Farrell et al., 2002: 3). Concerns were raised that its advocacy role was diluted
      by its identification with official policies and its campaigning edge was blunted by over-reliance on state
      funding (Farrell et al., 2002: 44). The review concluded
      that, despite the sustained efforts of volunteers, staff and directors, Victim Support represented poor value for
      the State's investment and would continue to do so until the referral base was substantially increased
      (Farrell et al., 2002: 10). What was not addressed in the
      report was the fact that the State could have moved to amend the data protection law to exclude referrals by the
      Gardaí to support organisations from data protection legislation, but no amendments were forthcoming.
    


    
      McDowell reduced funding to Victim Support Ireland in 2003 and 2004 to allow extra resources
      to go to the Gardaí (McDowell, 2004). The internal
      divisions within Victim Support Ireland deepened and became public (Breslin, 2004; Dundon, 2004). It is not known what effect the demise of the referral
      system had on the internal divisions. In April 2005 all funding to Victim Support was removed (Kehoe, 2005; O Siocháin and Dunphy, 2005) in the middle of a funding cycle, leaving
      general crime victims in Ireland without any services. Thus on the eve of Minister McDowell announcing that it
      was time to balance the criminal justice system, the official status of Victim Support Ireland was withdrawn, and
      its independent voice was silenced.
    


    
      After the withdrawal of all government funding Victim Support Ireland fractured. Many
      volunteers formed themselves into new associations competing for government funding from McDowell's newly
      established Commission for the Support of Victims of Crime. In contrast the unofficial victims’ movement, the
      women's movement, with its more limited focus on victims of sexual offences and domestic abuse, has continued
      to represent a sustained, nationwide victims’ movement in Ireland that lobbies for reform, conducts research on
      behalf of victims and openly aims to achieve international best practice.
    


    The recognition and expansion of human rights


    
      When commentators speak about rights they often refer to ‘first wave’ and ‘second wave’
      rights (Kennedy, 2004: 308). The first
      wave refers to the time of the American and French revolutions in the late eighteenth century. In the US the
      Founding Fathers articulated that one of the purposes of government was to protect the individual and his rights
      from the State. Liberty meant that citizens were to be free of any undue influences of the State and
      State-sanctioned churches. Thus the emphasis was on preventing states from oppressing individuals. These rights
      became known as natural rights, which imply that the rights pre-exist human society. However, as Kennedy has
      pointed out, ‘[r]ights are clearly not natural and different concepts of rights emerge from different societies’
      (Kennedy, 2004: 308).
    


    
      The second wave of rights arose after the Second World War in response to the Holocaust. The
      challenge was to create a set of principles which would act as a safety net within every legal system. Civil
      rights may be vested in citizens, but human rights would be vested in humanity. Therefore, even where civil and
      political rights are abridged an individual should be able to seek protection on the basis of his or her rights
      simply as a human being (Kennedy, 2004: 308–9). The
      second-wave rights activists realised that what was required was more than the standard guarantee of liberty by
      placing restraints on states not to oppress. The proponents advocated the introduction of positive duties on
      states which would require a state to act to prevent oppression of an individual from other sources. In 1948 the
      newly formed UN adopted the Universal Declaration of Human Rights and spawned a new generation of rights based on
      the values of liberty and justice, dignity and equality, community and responsibility. These second-wave rights
      have become known as ‘human rights’. It is often stated that ‘[t]he extent to which human rights are respected
      and protected within the context of the criminal proceedings is an important measure of a society's
      civilisation’ (Andrews, 1982: 8).
    


    
      Commencing in the 1980s a human rights approach for crime victims was advocated. On the
      international stage victimology and human rights law were mutually expanding and were also converging (Doak,
      2003: 5). The recognition that the
      plight of crime victims has much in common with the plight of victims of state crime or abuse of state power was
      a novel and radical concept (Doak, 2003: 5; Elias, 1986). This expansive shift led to human rights being described as
      having a paradoxical ‘shield and sword’ function in the application of criminal law. The primary, traditional
      role of human rights was to provide protection from the criminal law and thus was a defensive weapon for an
      individual against state power. With the recognition that victims have human rights that must be protected by the
      state, the criminal law has become an offensive weapon that may now require
      states to act on behalf of an individual such as a victim of crime (Tulkens, 2011: 579).
    


    
      The UN, Council of Europe and EU were all formed in the wake of the Second World War. The UN
      and Council of Europe were primarily human rights focused. Both produced valuable but generally non-binding
      victim-centred instruments. Despite the fact that the EU was primarily economically focused (Ryan and Hamilton,
      2016: 468–9), and was the last of the
      institutions to enter into producing instruments on behalf of victims of crime, it has produced a number of
      binding instruments since 2001 in the form of Framework Decisions and Directives (Ryan and Hamilton, 2016: 477–8). Ireland is a member of all three of these
      international organisations which all have recognised that crime victims have human rights that must be protected
      by member states.
    


    
      The recognition that crime victims have human rights was first reflected in the seminal 1985
      UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power. The Declaration was a
      continuation of the Sixth UN Congress on the Prevention of Crime and the Treatment of Offenders, which
      recommended that the UN continue to work on the development of guidelines and standards regarding the abuse of
      economic and political power. In the Preamble the General Assembly noted that victims of crime and their
      families, as well as witnesses, are unjustly subjected to loss, damage or injury and they may also suffer
      hardship when assisting in the prosecution of an offender. The Declaration, through its resolutions, sets forth
      specific rights for victims of crime that all member states should aim to protect in their national laws, and
      these rights can be categorised into four groupings: (1) access to justice and fair treatment; (2) restitution;
      (3) compensation; and (4) assistance. Importantly, the General Assembly noted that this was to be done without
      prejudicing the rights of suspects or offenders (UN, 1985).
    


    
      Notwithstanding the long standing of the Declaration, and efforts to expand its influence,
      it has a very low profile in Ireland and references to it in law journal articles, texts, government reports and
      studies are scant (Moore Walsh, 2013: 217). Where the
      Declaration is acknowledged or referenced it is presented as not particularly significant. For example, in 2011
      the Committee for Judicial Studies, published with EU funding a book entitled The Equal Treatment of Persons
      in Court: Guidance for the Judiciary. This twelve-chapter book was designed to guide the Irish judiciary in
      the equal treatment of persons in court, yet it contains only one reference to the Declaration in a footnote. The
      footnote contains three sentences concerning the Declaration and the fact that it ‘sets out a number of
      entitlements for victims’ (Committee for Judicial Studies, 2011: 166).
    


    
      After the UN, the second and smaller human rights-based organisation to form in the wake of
      the Second World War, in 1949, was the Council of Europe. Since its formation it has contributed to building a
      common legal area based on respect for human rights, democracy and the rule of law. The most important instrument to come from this forum is the European Convention for the Protection
      of Human Rights and Fundamental Freedoms (Council of Europe, 1953). Ironically the European Convention on Human Rights
      does not express any rights for crime victims, but it has become the champion of recognition of victims’ rights
      in Europe. In 2003, in an attempt to bolster the influence of the Convention, the Oireachtas enacted the
      European Convention on Human Rights Act 2003. This Act places a general obligation on the Irish courts to
      interpret Irish law in a manner which is compatible with the Convention, so far as possible, and to take
      account of the decisions of the European Court of Human Rights. The jurisprudence flowing from the Convention
      requires states to put in place effective, real measures and remedies to ensure that the rights of crime victims
      are protected. The jurisprudence of the Convention is discussed in detail in Chapter 4.
    


    
      In addition to the jurisprudence of the European Court of Human Rights, the Council of
      Europe has developed a large corpus of work on behalf of crime victims in the guise of conventions and
      recommendations. Predating the UN Declaration, the Council of Europe in 1983 adopted the first Recommendation
      recognising that policies such as the prevention of crime, alternatives to prison sentences and the social
      reintegration of offenders would not be effective without a favourable public attitude and the provision of
      assistance to victims (Council of Europe, 1983). Although Recommendations are not binding, they have played an important role in raising
      awareness of the plight of crime victims. They have systematically tested the waters and introduced debate and
      discussion for change to the status quo of victims and served as a model for ‘hard law’ Conventions and EU
      Framework Decisions and Directives. A review of the Recommendations for victims of crime reveals a steady
      progression of standards and guidelines to rights with new Recommendations building upon past Recommendations.
      Notwithstanding the fact that the 1985 UN Declaration stated that victims have human rights, it was not until
      2000 that a Recommendation referred to victims having rights rather than interests (Council of Europe, 2000).
    


    
      At the time when the Balance Group was established, Recommendation (2006)8 (Council of
      Europe, 2006) was published.
      Recommendation (2006)8 built upon previous Recommendations, but it also placed an onus on member states to take
      positive actions to discover and combat victimisation before it occurs. Importantly, it defined secondary
      victimisation as occurring not as a direct result of the criminal act but through the response of institutions
      and individuals to the victim (Council of Europe, 2006).
    


    
      Although the Council of Europe has produced a large body of work on behalf of victims in its
      Recommendations, very little has been written or acknowledged about this work in Ireland, notwithstanding the
      influence Recommendations have had on binding instruments. Recommendations do not feature in Irish law journal
      articles and texts, or government reports and publications (Moore Walsh,
      2013: 234). Lawmakers also appear unaware of the
      Recommendations. For example, section 17(b) of the Garda Síochána Act 2005 provides that the Garda Commissioner
      will prepare a code of ethics having regard to any Recommendation of the Council of Europe. However, in the
      Explanatory Memorandum for the Bill it provides that the purpose of the Code of Ethics is to lay down standards
      of conduct and make officers aware of obligations under the European Convention on Human Rights.
      Absolutely no reference is made to any other work of the Council of Europe, thus giving the appearance that the
      only recommendation of the Council of Europe is the European Convention on Human Rights.
    


    
      The first Council of Europe convention to directly address the issue of victims was the 1983
      Convention on Compensation (Council of Europe, 1983). Ireland has neither signed nor ratified the 1983 Convention. This is surprising, given the
      fact that Ireland has in place a non-statutory state-funded scheme for compensating victims of selected crimes.
      Ireland signed the 2005 Convention on the Prevention of Terrorism (Council of Europe, 2005a) in October 2008, but has not ratified
      the Convention. The 2005 Convention on Prevention of Terrorism requires member states to adopt
      necessary financial assistance and compensation measures to protect and support the victims of terrorism
      committed within the member state. Ireland signed the 2005 Convention on Action against Trafficking in Human
      Beings (Council of Europe, 2005b)
      and ratified it in 2010. Thus, in 2006, when the Balance Group was formed, three Conventions had been negotiated
      by the members of the Council of Europe recognising and advancing the human rights of crime victims. Currently
      Ireland has only ratified one of these Conventions.
    


    
      The real surprise has to be the involvement of the EU in advancing the rights of crime
      victims. The EU's roots go back to the formation of the European Coal and Steel Community in 1951 in the wake
      of the Second World War to limit the ability of a European nation to produce weapons of war. Although the
      European Communities came into being in 1957 it was not until 1993 that the Maastricht Treaty became effective,
      giving birth to the EU. Unlike the Council of Europe, which had an interest in crime from its inception, the EU
      first began to develop a competence in criminal law and justice in 1976 to counter terrorism (Ryan and Hamilton,
      2016: 468; Walsh, 2002b: 7). The first formal recognition of EU interest in criminal
      justice came in Title VI of the Maastricht Treaty. Since 1969 the general human rights principles have been
      introduced by the European Court of Justice to avoid clashes with national constitutional rights when making
      decisions, and the Maastricht Treaty incorporated the Council of Europe's European Convention for Human
      Rights.
    


    
      The work of the EU regarding crime victims is not as extensive as the work of the Council of
      Europe. As a general overview, in 1999 the European Commission issued a communication to the European Parliament
      to improve the plight of crime victims in the EU (EU, 1999). This communication contains seventeen
      proposals under five main headings: (1) prevention of victimisation; (2) assistance to victims; (3) standing of
      victims in criminal procedures; (4) compensation; and (5) general issues regarding information, languages and
      training. Member states were called upon to implement both fair and effective legislation in the areas outlined
      in the communication. Shortly thereafter the EU began to adopt binding legal instruments in the form of Framework
      Decisions and, later, Directives.
    


    
      On 15 March 2001 the Council adopted the Framework Decision on the Standing of Victims in
      Criminal Proceedings (EU, 2001/220/JHA). The 2001 Framework Decision has been replaced by Directive 2012/29/EU;
      both are discussed in detail in Chapter 4. Two other framework decisions
      were adopted prior to the 2006 Balance Group being established, namely: the Framework Decision on Preventing and
      Combatting Trafficking in Human Beings and Protecting Victims (EU, 2002/29/JHA) and the Framework Decision on
      Combating the Sexual Abuse and Sexual Exploitation of Children and Child Pornography (EU, 2004/68/JHA). On 29
      April 2004 Council Directive 2004/80/EC,10
      relating to compensation to crime victims, was adopted after terrorist attacks in Madrid in March 2004.
    


    
      The catalyst for driving the 2001 Framework Decision and the 2004 Directive is said to have
      been the issue of cross-border victims. It was believed that persons victimised in a state other than where
      resident had a different fate than if victimisation had occurred in the state of residence (Rock, 2004a: 513). Problems encountered by
      cross-border victims were linked with the European freedoms, and in particular with the freedom of persons to
      travel without restrictions within the EU. If the EU limited itself to cross-border victims it could have
      resulted in the ridiculous situation whereby cross-border victims would have more rights than victims resident in
      the country where victimised (Groehuijsen and Pembertono, 2009: 44).
    


    
      Today it is recognised generally that crime victims have human rights (Duffy, 2008: 9). The extent and enforcement of these
      human rights is still being determined. This evolution of the conception of human rights has ‘inevitably had an
      influence on the victim's relationship with the criminal law’ (Tulkens, 2011: 594). Since the year 2000, not only has the victim been accorded an increasingly
      important role in criminal proceedings, but the aim of the law has shifted from ‘the right to civil redress to
      the right to satisfaction in criminal proceedings’ (Tulkens: 2011: 595). Unfortunately, due to the lack of transparency in the Irish legislative process it is not
      always easy to determine the influences fostering change. However, Ireland's membership in the UN, Council of
      Europe and EU will continue to raise awareness of the rights of crime victims and more, importantly, awareness of
      the binding instruments of the EU and the jurisprudence of the European Court of Human Rights will force
      beneficial change.
    


    Crime became a national election issue


    
      In the 1960s in the US, social unrest was at a level not seen since the Civil War. By the
      mid-1960s an unanticipated by-product of the post-war baby boom became apparent. The unprecedented increase the
      number in teenagers was accompanied by a corresponding increase in the volume of crime (McCormack, 1999: 248). The civil rights and anti-war
      protests, coupled with social liberalisation and the rising crime rate, left many citizens fearful. At the same
      time the US Supreme Court under Chief Justice Earl Warren abandoned precedents and the notion of stare
      decisis and engaged in what has become known as judicial activism (Irons, 1999). The emphasis of the Warren Court concerned the recognition
      and protection of personal rights (Schwartz: 1993: 276). This activism resulted in a profound enhancement of the rights of persons accused of
      crimes, but left the public fearful. While many applauded the Warren Court, it is now almost conventional wisdom
      that the controversial cases were especially harmful to the criminal justice system because of the public
      disrespect and cynicism they generated (Steiker, 1997). This disrespect and cynicism helped to fuel the grassroots victims’ rights movement in the US.
    


    
      Politically, crime became a national political campaign issue for the first time in the 1964
      presidential campaign (Friedman, 2002:
      205; Gest, 2001: 5), and was amplified
      in the 1968 campaign. Prior to 1965 the murder rate had held fairly steady at five murders per 100,000 people,
      but it began to increase steadily until it doubled in 1970, and remained at that level for the next twenty years
      (Blumstein and Wallman, 2000: 3). All
      violent crimes followed the spiralling murder-rate trend, thereby placing crime prominently in the news
      (Blumstein and Wallman, 2000: 3).
    


    
      During the 1968 presidential election, Nixon is said to have run against Warren and his
      Court as much as he ran against his Democratic opponent, Hubert Humphrey (Schwartz, 1993: 329). Nixon accused the Supreme Court of seriously weakening
      the police forces and strengthening the criminal forces in American society. In an effort to help local law
      enforcement in 1968 the Law Enforcement Assistance Administration was created as a federal agency to fund state
      and local law enforcement agencies. The war on crime was launched, and ‘[s]ince then crime has never left the
      national stage and the national agenda’ (Friedman, 2002:
      205). However, well into the 1980s the legacy of the Warren Court's rulings on criminal procedure was still
      generating political debate (Meese, 1986).
    


    
      At approximately the same time that the Warren Court in the US was generating controversy,
      Britain began wrestling with the dilemma of whether the traditional constitutional civil liberties approach
      afforded sufficient protections to the accused. The traditional constitutional position is that the British
      recognise civil liberties and not civil rights. Since 1974 there have been increasing calls for a Bill of Rights
      (Street, 1982: 315). It took two
      decades, from the establishment of the Council of Europe in 1949 and enactment
      of the European Convention of Human Rights, for the idea of a Bill of Rights to be taken seriously in British
      political and legal circles. In the 1950s and early 1960s the idea was ridiculed by virtually all respectable
      lawyers and politicians as being eccentric, un-British and unnecessary (Blackburn, 1999: 6).
    


    
      The Conservative years from 1979 to 1997 were marked by the attempts of outside bodies such
      as the European Court of Justice and the European Court of Human Rights to protect liberties in the UK (Fenwick,
      2000: 6). More complaints were made
      against the UK than against any other member state (Street, 1982: 308). It was noted that civil liberties were receiving more protection from international
      courts and under international documents rather than as the result of decisions of the judiciary applying the
      common law (Fenwick, 2000: 6).
    


    
      Law and order has loomed large in Britain's domestic politics since the 1960s (Pearson,
      1987: 13). During the 1970s recorded
      rates of common crime dramatically increased, the prison population soared and the public expressed fear and
      demanded more police actions. Crime became a national issue for the first time in the 1979 election that brought
      Margaret Thatcher to power as prime minister. Then, shortly after the 1979 election, due to what has been
      characterised as ‘American style riots,’ the trust that the British people had in their police was undermined.
      Traditionally, the public were proud of their police, but from 1981 on the police were to figure in the debate on
      crime as much as the criminals (Sked and Cook, 1984: 353). A report in 1983 condemned the Metropolitan Police as bigoted, racist, sexist, bored,
      dishonest and often drunk (Ibid.: 353). Investigation of police complaints by the force itself, introduced in
      1977, was seen as a failure and it was reported that the conviction rate in London was only 17% (Ibid.: 354). A
      bitter, long miners’ strike exposed the police as active participants in a political struggle rather than the
      neutral upholders of the law (Peele, 1988: 168). The miners’ strike and the riots introduced the public in mainland Britain to television
      images of the British police in riot gear battling with British rioters and protestors (Downes and Morgan,
      2002: 290). The government came under
      increasing pressure to protect the public from the police as much as from criminals (Sked and Cook, 1984: 354).
    


    
      The winds of change of the 1960s that caused law and order to become a political issue in
      both the US and Britain, and stimulated in the US the radical growth of the victims’ rights movement, did not
      sweep across Ireland until much later. Prior to the 1960s there were few constitutional cases. By the middle
      1960s it was noted that judicial interpretation had become increasingly bold (Chubb, 1991: 65). While many heralded the appointment
      of Cearbhall Ó Dálaigh to the role of Chief Justice in 1961 as the beginning of the new era in Irish
      jurisprudence, likening the court to the Warren Court, Chubb has asserted that ‘[n]o one would suggest that the
      Irish courts have come anywhere near emulating the Supreme Court of the US as policy makers or reformers’ (Ibid.:
      75).
    


    
      Just as there were few constitutional cases, up until the mid-1960s there was very little
      criticism of the Constitution (Coakley, 1996: 62). It has been alleged that the greatest judicial breakthrough in the 1960s occurred in a
      High Court opinion in 196511 when ‘undisclosed
      human rights’ were found in the Irish Constitution and thus started a rights revolution (Chubb, 1991: 68). Since the discovery of implied fundamental rights in the
      Constitution, a variety of interest groups have sought to have their grievances redressed in the context of
      constitutional litigation (Whyte, 2002: 9). From the middle 1960s the term ‘constitutional justice’ began to be used by some Irish
      lawyers to describe this area of human rights (Chubb, 1991:
      68). However, unlike the situation in the US following the Warren years, the Irish Supreme Court decisions did
      not harm the criminal justice system because these decisions did not generate public disrespect and cynicism.
      Unlike the situation in Britain, Ireland was seldom brought before outside bodies such as the European Court of
      Justice and the European Court of Human Rights.
    


    
      It was not until the 1990s that scandals shook the Irish political system and brought law
      and order into public debate. Due to the close relationship between the Catholic Church and the State, scandals
      that should not have impacted on the political system did.12 The social legacies of the 1950s and 1960s were exposed. The public became outraged over the
      abuse and cover-up of abuses by the State and the Catholic Church (Keenan, 2016: 529–31). The controversy generated by the 1994 conviction of
      Father Brendan Smyth for sexually abusing children over four decades brought down the government (Holt and
      Devaney, 2016: 81). The existence of
      incest13 and the cruel and inhumane treatment
      of child victims14 sparked demands for reform
      (Geoghegan-Quinn, 1996; Holt and
      Devaney, 2016: 81). Legal commentators correctly pointed
      out that the criminal justice system was being radically altered without much discussion or debate (Fennell,
      1993). However, it is questionable how
      much informed discussion or debate would have been possible, given the lack of research or studies on the impact
      that various measures might have had on the system, the rights of the accused, victims and witnesses. As
      discussed above, successive Ministers for Justice denigrated the need for research on crime.
    


    
      By the mid-1990s the economy was flourishing and the so-called Celtic Tiger economy was
      born. However, at a time when the country was beginning to flourish economically, fear began to seize the public.
      The year 1996 was a defining year in the debate on law and order in Ireland. In 1996 three publicised rural
      killings of elderly residents alarmed the public as it now appeared apparent that ‘killing had come to the
      countryside, the repository of the “real” Ireland’ (McCullagh, 1999: 29). The high-profile killings of Detective Garda Jerry
      McCabe and journalist Veronica Guerin also occurred in 1996 within two weeks of each other. It was as if ‘a state
      of national emergency had been declared’ (Kilcommins et al., 2004: 137), leading to a ‘textbook case’ of moral panic (Black, 2016: 402–4; Kilcommins et al.,
      2004: 137; Meade, 2000; O’Donnell, 2011: 78). These killings resulted in a public outcry, triggered
      debates on law and order and served as a catalyst for crime to become a national issue for the first time. Many
      citizens began to believe that Irish society was becoming increasingly violent. Prior to this time criminal
      justice policy was ‘where inertia and apathy were occasionally punctured by crises and bouts of hysteria’
      (O’Donnell, 2005: 107). A task force on security for the
      elderly was established by the Minister for Social Welfare (Owen, 1997b). The Dáil was recalled for a special debate after the
      killings. In the following two years an unprecedented barrage of legislation was introduced that fundamentally
      changed the shape and direction of the criminal justice process with little public consultation or debate (Walsh,
      1999: 113).
    


    
      Although crime levels started to increase in the 1960s and peaked in 1983 (Parsons,
      2016: 19), these increases were not
      reflected in public opinion polls, which continued to rank unemployment, emigration and the situation in Northern
      Ireland as much more important than crime (Kilcommins et al., 2004). In the early 1980s, Independent Newspapers, which made up a large proportion of the print
      media, decided to place crime at the centre of news content (Black, 2016: 402). During the general election in 1997, law and order issues for the first time took centre
      stage in the opinion polls (Kilcommins et al., 2004: 136).
      Fianna Fáil was experiencing a rare period in opposition, where it redefined itself as the party of law and
      order. John O’Donoghue, the Fianna Fáil justice spokesman, alleged that the country was under threat, requiring
      extreme measures. During the 1997 general election campaign ‘[p]oliticians engaged in a bidding war, promising
      more Gardaí, more prisons and less tolerance’, with Fianna Fáil promising to give the streets back to the Irish
      people (O’Donnell, 2005: 107). Fianna Fáil was returned to
      power in 1997, 2002 and 2007, never abandoning its law and order platform.
    


    
      After 1996 police powers were greatly enhanced, including the powers of arrest, entry,
      search and seizure; the basic principles relating to bail were revised; the burden of proof on the prosecution
      was eased; the right to silence was curtailed and special procedures were introduced relating to organised crime
      (Walsh, 1999: 113). While legal commentators continued to
      point out that the crime rate in Ireland was lower than in most Western developed nations for most of the
      twentieth century, despite the violence in Northern Ireland (O’Donnell and O’Sullivan, 2001; Parsons, 2016), the public continued to demand that something be done. It
      has been suggested that it is more accurate to state that the levels of violent crime in Ireland prior to 1995
      had been very low (Parsons, 2016; O’Mahony, 1999). It has also been argued that, regardless
      of the crime rates, many people were more concerned about the growth in violent crime. A 50% increase in
      homicides took place from 1995 to 1998 when general crime levels were in decline (O’Connell, 2002: 117). As Kilcommins et al. (2004: 36) observed, ‘[c]oncern about crime was relatively muted
      when recorded crime rates peaked. Paradoxically, when recorded crime began to
      fall in the mid-1990s, concern surged, and while it has abated somewhat it remained a prominent political issue.’
    


    
      At the same time when crime was becoming a national election issue confidence in the police
      began to erode. The Gardaí traditionally operated in complete independence, with no supervision by the
      prosecuting authorities or members of the judiciary (Conway, 2013). Members of the public began to make complaints about how
      they were treated by the Gardaí. The self-investigation of Gardaí complaints was introduced in 1986 and was not
      successful (Conway, 2010; Griffin,
      2007). In 1987, a study revealed that
      the Gardaí still enjoyed high levels of confidence among the public. However, this finding was not shared by all
      social groups (Bohan and Yorke, 1987:
      72). Confidence in the Gardaí began to wane when a number of perceived innocent people, who were not criminals or
      subversives, were abused in police custody15
      or prosecuted on false confessions.16 The
      issue of confidence in the Gardaí became a scandal when the Morris Tribunal17 concluded that Gardaí corruption in Donegal was evident and Gardaí had set
      up a breakaway republic where many members engaged in criminal activity (Conway, 2010; Morris Tribunal, 2008). The moral outrage which had rocked the Catholic Church over
      revelations of the cover-up of sexual offences by the clergy against children was now directed toward the Gardaí
      (O’Donnell, 2005: 127). Eventually the scandals took their
      toll and in a 2004 newspaper survey for the first time a sizable proportion of the public expressed a lack of
      confidence in the police (Mulcahy and O’Mahony, 2005: 5). Thus, at a time when a sizable proportion of the public expressed a lack of confidence in
      the Garda Síochána, the Minister for Justice placed all funding for victim support groups under the control of
      the Commission for Victims of Crime, which was chaired by retired Garda Assistant Commissioners.
    


    
      Public distrust was not limited to the Gardaí. The 1999 Phillip Sheedy controversy18 confirmed the public's belief that justice in
      Ireland is skewed in favour of those with access to the judiciary and politicians (Carey, 1999: 283). The Office of the DPP was
      criticised by the public for failing or refusing to disclose reasons for decisions. For example, in 2000 the DPP
      created a public controversy when he would not disclose why he had decided not to proceed with the retrial of
      Dermot Laide on manslaughter charges in the beating death of Brian Murphy by a group of affluent young men.
      Legislators caused public alarm by their failure to update the laws on statutory rape19 and insanity.20 In the case of Judge Brian Curtin public criticism was heaped upon the
      police, the DPP, as well as the legislators for having no mechanism in place for impeaching a sitting
      judge.21 In 2003 Justice Hardiman blamed the
      lack of specialist legal journalists for the judiciary's bad press (Law Society Gazette 2003: 6). Black, on the other hand, has noted
      that media coverage in Ireland is a double-edged sword. While it is often problematic and one-dimensional it has
      been instrumental in raising awareness about hidden issues (Black, 2016: 404) such as the treatment of crime victims within the
      criminal justice system.
    


    
      Crime first became a national political issue in 1997 and shortly thereafter public
      satisfaction with the criminal justice system decreased, with public distrust of the Gardaí, judiciary,
      legislators and DPP being generated by several public controversies. By 2004 a sizable proportion of the public
      expressed a lack of confidence in the Gardaí. In contrast to the experiences of the US, these events did not
      produce a radical growth in the victims’ movement. However, they did undoubtedly influence the Minister for
      Justice to follow the British example in 2006 and form the Balance Group to address the imbalance in the scales
      of justice.
    


    Conclusion


    
      The re-emergence of the crime victim in Ireland was due primarily to four principal
      influences that created pressure on the Irish government to alter the status of crime victims, transforming the
      victim from a piece of evidence to a stakeholder in the criminal justice system worthy of a consideration
      requiring the scales of justice to be balanced. Three of the four principal influences were international in
      character, having flourished elsewhere before featuring in Ireland. Victimology research began in Europe at the
      end of the Second World War and became a separate discipline from criminology around 1970, and in 1984
      Ireland's first crime victimisation survey was published. At the same time as victimology was struggling to
      establish itself, various social movements concerned with crime victims began to form. The first national
      victims’ movement in Ireland was the women's movement, and in 1985 Victim Support Ireland was founded,
      becoming the first voluntary group to attempt to provide service to all crime victims. The recognition and
      expansion of human rights to include victims of crime by the UN, Council of Europe and EU began in the 1980s when
      victimology and human rights law were mutually expanding and converging. The extent and enforcement of these
      human rights is still evolving today. The fourth principal influence, crime becoming a national election issue
      with a contemporaneous decrease in public satisfaction with the criminal justice system, was domestic in
      character and undoubtedly was the catalyst for the formation of the Balance Group which recommended sweeping
      change to some of the rights afforded to the accused.
    


    
      Notes
    


    
       1  The Golden Age was the time when
      the victim was the central character of the justice system and performed the role of police, prosecutor and
      judge.
    


    
       2  During the Middle Ages, with the
      introduction of the feudal system, restitution to the victim was replaced with fines paid to the state. The
      victim still had to capture the offender and often had to pay to have the offender prosecuted.
    


    
       3  In the late 1960s, with the
      emergence of the individual rights movement and the questioning of the government's power and authority, the
      crime victim slowly began to assume a role of importance in some criminal justice systems.
    


    
       4  For a concise overview of the US
      victims’ rights movement, see Mastrocinqe (2010).
    


    
       5  The Conditions of Employment Act
      1935 allowed the ban on married women being gainfully employed, which was not removed until 1973. The 1937
      Constitution endorsed a patriarchal system in which the male is considered the breadwinner and the woman is
      confined to the home. Art. 41 provides: ‘The State recognises that by her life within the home woman gives to the
      State a support without which the common good cannot be achieved. The State shall, therefore, endeavour to ensure
      that mothers shall not be obliged by economic necessity to engage in labour to the neglect of their duties in the
      home.’
    


    
       6  Henry (2006) noted that the mixture of religious
      beliefs and human reproduction sometimes leads to serious situations, often not beneficial to patients who may
      not share the religious convictions. She highlighted symphysitomy, or the sawing in half the pelvic bone, which
      left many women disabled and was preferred to caesarean section and which limited future pregnancies;
      compassionate hysterectomies as a form of birth control; and the incidence of death from deep vein thrombosis
      among older women due to many pregnancies.
    


    
       7  Finnegan (2001) highlighted the use of the Magdalen
      Asylums as a means of social control of women and girls deemed to be wayward, where they were forced to live and
      work without trial in walled convents.
    


    
       8  For a detailed history of Victim
      Support see Rock (1990: 114).
    


    
       9  For a concise history of Victim
      Support Europe (formerly the European Forum for Victim Services) see Domenech (2003).
    


    
      10  In EU Commission v Italy
      (11 October 2016) (C-601/14) the Grand Chamber of the European Court of Justice ruled that Italy had failed to
      fulfil its obligations under Council Directive 2004/80/EC. The Italian national scheme for crime victims was
      found not to cover all intentional violent crimes committed in Italy.
    


    
      11  Ryan v Attorney General
      [1965] IR 294.
    


    
      12  In 1992 Bishop Eamonn Casey
      resigned amid a scandal that he had had an affair with an American divorcee in 1973 and fathered a child (Murphy
      and de Rosa, 1993). Similarly, in 1994
      a scandal occurred when it became known that a deceased famous singing priest, Father Cleary, had fathered two
      sons with his housekeeper (Hamilton and Williams, 1995).
    


    
      13  The Kilkenny Incest case involved
      the continued physical and sexual abuse of a girl by her father from 1976 to 1991, notwithstanding the fact that
      the family was known to a number of child protection professionals (McGuiness, 1993).
    


    
      14  Kelly Fitzgerald died in 1993 at
      the age of 12, following years of neglect by her parents. The child first came to the attention of authorities at
      the age of five months and was placed on an ‘at risk’ register at age 11 (Geoghegan-Quinn, 1996).
    


    
      15  In 1984 after a prolonged
      interrogation Joanne Hayes confessed to the murder of a baby. The case became known as the Kerry Babies case.
      Other members of her family corroborated her confession with details not publicly known. Scientific evidence
      revealed that Hayes was not the mother of the baby. Criminal charges were dropped eventually (Inglis, 2003; Mulcahy, 2016: 269).
    


    
      16  In 1997 Dean Lyons, an addict
      with a mild mental disability, confessed while in custody to two brutal murders (Birmingham, 2006). In 1999 mentally ill Paul McCabe and
      ex-nun Nora Wall were convicted of raping a 12-year-old in 1990 based upon an alleged
      confession by McCabe, among other things. McCabe was sentenced to 12 years and Wall to life imprisonment. After
      serving only four days they were released, their convictions were quashed and in 2005 a miscarriage of justice
      was declared. It was found that no notes of the McCabe interview had been taken while he was in custody and he
      had not dictated the statement, as originally suggested by Gardaí (O’Brien, 2006; O’Sullivan, 2008).
    


    
      17  The Morris Tribunal was
      established in 2002. In total five reports were made by the Tribunal from 2002 to 2006. The final report was
      issued in 2008. It investigated a range of allegations against the Gardaí in Donegal between 1993 and 1999. A
      litany of police corruption and negligence was highlighted (Morris Tribunal, 2008).
    


    
      18  The Sheedy Affair caused the
      resignation of High Court Justice Cyril Kelly, Supreme Court Justice Hugh O’Flaherty and a court registrar.
      Sheedy was sentenced to four years’ imprisonment for dangerous driving while under the influence of alcohol
      causing the death of a woman and injuring her husband and children. He was an accountant and found prison
      difficult. A member of his family contacted a judge. Another member of his family, who was employed by the State,
      contacted the Taoiseach. On 14 Oct. 1998 Sheedy was visited by the Taoiseach's friend Joe Burke. The
      non-sentencing judge judicially reviewed Sheedy's case and released him from prison four weeks after
      Burke's visit and within the first year of his sentence. When the surviving victims learned that Sheedy had
      been released they went public and a public outcry occurred. An official inquiry followed, the judicial
      resignations occurred and Sheedy voluntarily returned to prison. (Ahern, 1999).
    


    
      19  During the summer of 2006 the
      Supreme Court struck down provisions of the Criminal Law (Amendment) Act 1935 in CC v Ireland [2006] IESC
      33. For years the Court had hinted that in an appropriate case the provisions would be struck down. However, the
      legislators failed to amend or replace the 1935 Act. Immediately after the decision, men convicted and serving
      sentences under the provision sought release from prison. The public was alarmed and enraged (Haynes, 2007).
    


    
      20  In Aug. 2002 John Gallagher, a
      double killer, absconded from the Dundrum Central Mental Hospital after being found guilty but insane under the
      Trial of Lunatics Act 1883. During his 13 years in Dundrum, Gallagher held a part time job, enjoyed unsupervised
      weekend release and was allowed to purchase a computer and motorbike which facilitated his escape. In
      Gallagher v DPP [1991] IR 31, the Supreme Court held that Gallagher's verdict was a finding of
      acquittal, which meant that little could be done to the escaped Gallagher. This controversy led to the Criminal
      Law (Insanity) Act 2006.
    


    
      21  Curtin v Dáil Eirean
      [2006] IESC 14. Prior to Curtin applying for a judgeship, the Federal Bureau of Investigation notified an Garda
      Siochana that Curtin was a customer of a paedophile website in Texas. Allegedly due to the fact that Curtin was
      not convicted of any crime, the Gardaí did not inform the Judicial Board that Curtin was accused of a serious
      crime. After he was appointed to the Bench a warrant was issued to search Curtin's home and computer.
      Ultimately child pornography was found on his computer, but due to the fact that the search warrant had expired
      before it was served he could not be prosecuted. He was allowed to retire on medical grounds (Dwyer, 2008).
    

  


  
    3
    

    The victim in law: a juridical excursus


    
      There has been growing recognition of the interests and needs of victims in the law arena,
      where previous emphasis had been predominantly on the rights of the accused and the offender (Christie, 1977; O’Hara, 2005). The result, in Ireland and in other jurisdictions, has been
      a series of developments which seek to enhance victims’ status in relation to the alleged wrongdoing. Via the
      deliberative capacity of domestic and EU legislatures drawing upon the (admittedly imperfect) opinion and will
      formation of their citizens (Habermas, 1996: 135–50; Waldron, 1999), together with expansive judicial interpretation of constitutional and convention texts, we are
      slowly discovering that rights in the criminal process are not confined to an exclusive caste, anchored to a
      fixed date in history.
    


    
      Although we may disagree about the extent to which victims should be conferred with a
      juridical status in the criminal arena, it seems beyond argument that it is occurring. That is the sole purpose
      of this chapter, to document the variety of ways in which interpersonal criminal conflict is being adjusted to
      accommodate victims. Much of this chapter therefore is concerned with modest legal details, ‘with little
      territories of the everyday’ (Rose, 2008: 280). It will examine issues such as the expansion in the use of video-link testimony; the use
      of intermediaries to contend with the somewhat harsh effects of adversarialism; the provision of legal assistance
      and legal representation; the use of out-of-court statements to reduce the need to give viva voce
      evidence; the reliance on prior statements to deal with the spectre of witness intimidation; the socialisation of
      law through victim impact statements; the development of more relaxed requirements regarding the competence of a
      witness to testify; greater recognition of the independence of married spouses; an increased awareness of the
      exclusionary assumptions that exist in relation to the reliability of certain witnesses; a less mechanical (and
      rigidly temporal) approach to the doctrine of recent complaint; legislative acceptance that the absence of
      resistance by a victim in a rape case does not equate with consent; tighter restrictions that offer victims
      better protection against unnecessary and distressing information being raised about their sexual histories; greater protection of the identity of victims and witnesses in criminal cases;
      curtailment of unjustified imputations at trial against the character of a deceased or incapacitated victim or
      witness; support for a complainant's right to privacy despite the requirements of disclosure; the increased
      willingness of courts to accommodate complainants’ reasons for delays in reporting; and increased interventions
      in harmful contexts.
    


    
      Victims of crime also have recourse to the civil jurisdiction of the courts. Indeed such a
      pathway is viewed as a necessary pillar in the vindication of an individual's rights. The Irish courts have
      been expanding jurisprudence in this field in recent years, particularly in relation to appropriate damages,
      delays in taking actions, new torts and the admissibility of convictions. International and EU legal instruments,
      along with the determinations of the European Court of Human Rights, act as another emboldening reference points.
      In addition to juridification along the lines outlined above, the process is also witnessing growing scepticism
      about the institutional reification of State functionaries such as the Office of the DPP and Gardaí. They are no
      longer as free to set their own imperatives, or to rely with immunity upon the ideological neutrality of their
      activities, given the demands for increased accountability and transparency in decision-making structures. The
      significance of all this detail – much of which has developed piecemeal and according to different causal forces
      – will be in how it connects together in the coming years.
    


    Justice as accommodation


    
      Before documenting the black-letter, technocratic details of how victims have been
      juridically provided for since the late 1980s in Ireland, it is worth noting that their status as stakeholders is
      becoming more and more visible in the reasoning of the courts. The criminal process is gradually becoming more
      sensitive to their needs and concerns as it demonstrates an increased willingness to engage with competing
      standpoints and principles. Such accommodation and inclusion stands in marked contrast to the long shadow cast by
      monolithic State/accused conceptions of fairness. This subtle restructuring of the crime conflict is evident, for
      example, in Casey v DPP, Ireland and the AG,1 where Humphreys J. noted that ‘the criminal trial is a mechanism to vindicate the legal,
      constitutional, EU and ECHR rights of a victim of crime’ (our emphasis). Increasingly, considerations of
      process fairness include the victim as a relevant determinant within its paradigm of reference. While previously
      such deliberations were housed within the more remote, anodyne medium of the ‘public interest’, the courts are
      now becoming more explicit in specifically identifying victims and competing rights. In countenancing rights and
      principles such as bodily integrity, life, privacy, participation and protection within this standard, a more
      accommodating − albeit challenging and contested − interpretation of fairness is developing, one that is not exclusively dominated by accused considerations. An illustrative example of this
      more inclusionary interpretation of fairness is to be found in DPP v Gerald McNeill,2 where Denham J. noted in the context of a sexual
      abuse prosecution: ‘Facing into these types of prosecutions, which were becoming more common, the courts sought
      to achieve a fair trial with justice for all concerned. Those concerned include the people of Ireland
      for whom the prosecution is brought, the accused who has the fundamental right of a fair trial, and the
      victims’ (our emphasis).3
    


    
      This severance of the victim class from more public interest considerations is, it is
      submitted, more than mere rhetoric.4 It
      signifies an important turn in the re-inclusion of the victim, a clear demarcation and express acknowledgement of
      her autonomous standing as a rights-holder. In addition to providing more significant normative protection, such
      a phenomenon is also breathing fresh life into aged criminal legal frameworks. Although oversimplified, the
      distinction between positive and negative rights is a useful heuristic in mapping the evolving journey of
      victims’ inclusion. Negative rights against the state are primarily vertical – ‘to fend off dangers that can
      arise in the government–citizen dimension … that is, in the relationships between the administrative apparatus
      with its monopoly on the means of legitimate violence, and unarmed private persons’ (Habermas, 2008 repr: 245). Traditional interpretive
      patterns emphasised the ideological primacy of negative rights in the criminal process by focusing exclusively on
      the accused's relationship with the conflict. This relationship was presented as fixed and unalterable, not
      least because of the immunities granted in constitutional and convention texts. Positive rights, on the other
      hand, which are both vertical and horizontal, ground affirmative claims to action – such as autonomy, life,
      bodily integrity, privacy and participation – by an ‘interventionist state that provides infrastructures and
      wards off risks’ (Ibid.: 247). The culture of negative rights against the State is thus gradually coming into
      contact with a newer culture of positive rights. The latter increasingly challenges the interest positions that
      the former narrowly protects, demanding recognition of the intersubjective dimensions of the conflict by both the
      State and the accused.
    


    
      This burgeoning influence of victims as claims-makers is also to be found in a myriad of
      disparate issues that arise in criminal law and criminal process jurisprudence, including leave for judicial
      review,5 the defence of provocation,6 the inclusion of evidence potentially probative of
      guilt,7 delay in sexual abuse cases,8 trial prohibition on the grounds of delay9 and the right to have recourse to a criminal trial
      where there is reasonable evidence and the trial can be conducted fairly.10 Juridification of this kind will undoubtedly impact upon State/accused
      relations. Synthesising sometimes competing rights and principles in ways that will ensure just and fair
      decisions will be a challenge. It will require an ongoing constructive interpretation of fresh cases that come
      before the courts. Such interpretation demands both fidelity to existing legal precedents (‘formal’ style reasoning) as well as an acceptance of the innovative possibilities of law and
      rights (‘grand’ style reasoning), given their evaluative aspects and potential for alteration through rules of
      change (Hart, 1961: 63).11 In interpreting cases, judges will be guided by the
      gravitational pull of earlier decisions as part of a process for adjudicating and certifying truth claims. This
      will often be infused with visions of fairness, welfare and respect for human dignity which will often operate
      principles or justifications underpinning various precedents. As Dworkin notes, judges are often required – like
      interpretation within a chain novel – to make their decisions, in part, from an interpretation that both fits and
      justifies the institutional constitutional history of their society. This not only relates to a narrow,
      rule-based understanding of the rights and duties that flow from past collective decisions in the relevant
      disputed area, but also incorporates, more broadly, ‘the scheme of principles’ that justify them (Dworkin,
      1998 repr: 227). They can identify
      unenumerated rights, expand existing rights to incorporate unforeseen issues, revise them in the light ‘of fresh
      moral insight’ and re-examine common law and legislative provisions in the light of the Constitution and the
      European Convention on Human Rights, striking down anything which is not compatible (Kilcommins, 2016: 326–41).12
    


    
      Writing victims in to the criminal justice story necessarily creates disturbances and
      establishes competing tensions (Kilcommins et al., 2004: 150). Most commentators would accept that these tensions and disturbances are necessary
      so as to create a more communicative process, one which permits victims to recover, to some extent, their
      centrality in ‘the conflict’. Some, however, urge caution, pointing to the power inherent in the image of the
      ‘suffering victim’ and its potential to embrace punitiveness (Fennell, 2001: 54; O’Flaherty 2002, 375). As McCullagh has noted, ‘victim discourse in Ireland
      has achieved the status of being both unchallenged and unchallengeable’ (McCullagh, 2014). These concerns about the coercive potential of victim
      discourse are, of course, real. We should be wary of the possibility of political or media manipulation, or the
      depiction of the criminal justice system as a ‘zero-sum game’ where gains for victims must be at the expense of
      those accused of crime.
    


    
      What must be guarded against in the juridical accommodation of victims is any constructive
      interpretation of process fairness which unites the public interest with victims and against those accused of
      crime. Bifurcation of this kind presents arguments in Manichean terms, with the forces of light of the community
      (which incorporates victims, but not those accused of crime) set up in opposition to the forces of darkness of
      suspects and offenders. Such reasoning has the potential to create a false dichotomy in which the accused is
      increasingly alienated, and forced to face a ‘moral authority of grief’ as expressed both by the victim and by
      the public (Garland, 2001: 144;
      Vaughan and Kilcommins, 2008: 128–34).
      It also replaces one set of exclusionary practices (victim as outsider) with another (accused as other). There
      are two reasons why we should be wary of such reasoning, one self-interested,
      the other motivated by concern for the equality of others. First, reasoning via the logic of ‘us’ (community)
      versus ‘them’ (those accused of crime) tends to ignore the fact that the rights of the accused are actually
      our rights. There is potential for all of us, in the course of our lives, to have the finger of suspicion
      or criminal blame pointed in our direction. Given the potential violence that the criminal law can legitimately
      inflict upon us – stigmatisation, handcuffing, deprivation of liberty and ancillary punishments, such as loss of
      career (actual or potential), removal of good name and travel rights – it is in all of our interests to ensure
      that the system is as fair as possible, designed to minimise the ‘risk of misdecision’. The safeguards that we
      provide for those accused of crime are the same safeguards that we will call upon for ourselves should the
      criminal laws of the state be invoked against us. Second, it is also possible to argue that it is precisely
      because of the potential alignment of victims’ needs with society's majoritarian demand for social order that
      a strong scheme of rights is required for ‘others’, those accused of crime who are excluded from the
      community's definition or perception of itself (Campbell, Kilcommins and O’Sullivan, 2010: 381).
    


    
      In welcoming the ‘rights revolution’ in the criminal process, and in accepting that this
      disturbs older ways of doing things and the reified voices of certain stakeholders central to that process, it is
      important that the justice system seeks to accommodate all stakeholder rights, including the claim-rights
      of the accused. In easy cases, this may require nothing more than the syllogistic application of the relevant
      individual right. In harder cases, where competing rights may be at issue, more reflexive consideration will be
      required, which will focus on the principles and justifications underpinning the rights at stake, and where
      parties will be encouraged to ‘frame and test hypotheses about what these rights are’ (Dworkin, 2005: 338) and what weightings should attach.
      The remainder of this chapter will document the variety of ways in which victims of crime are being accommodated
      via legal provisions.
    


    The use of video-link evidence


    
      Ordinarily the adversarial nature of the Irish criminal process requires that witnesses are
      examined viva voce in open court. In recognition, however, of the trauma that this may impose on victims
      of specified sexual or violent offences (LRC, 1989: 120–1) the legislature enacted section 13 of the Criminal Evidence Act 1992 which provides that
      victims, among other witnesses, can give evidence in such cases via a live television link. Evidence given
      by a television link must be video-recorded. In the case of victims of such offences who are under the age of
      1813 or are persons suffering from a ‘mental
      handicap’(section 19), there is a presumption in favour of giving evidence via television link (section
      13(1)(a)).14 They are entitled to do so
      ‘unless the court sees good reason to the contrary’. In all other cases, the
      court will exercise its discretion whether or not to permit television-link evidence.15 The use of such a provision was contested in the
      Irish courts in the cases of both Donnelly v Ireland16 and White v Ireland17 on the grounds that it constituted an unlawful interference with an accused person's
      right to fairness of procedures. In neither case was the challenge successful (Connolly 2015: 24–7; Heffernan and Ni Raifteartaigh,
      2014: 64–71; McGrath, 2014: 153; O’Malley, 2009: 106–10).
    


    
      The courts have used their discretion to permit applications for the use of video-link
      facilities.18 In the DPP v
      McManus19 the applicant had been convicted
      of manslaughter of a teenager. Objections were raised in relation to the court allowing the accused's
      daughter, who was older than 18, to give her evidence by way of video link. It was submitted that where a witness
      gives evidence in the ordinary course of events, the jury has the greatest possible opportunity to assess the
      demeanour, deportment and reaction of such a witness in examination and cross-examination. It was argued that
      fair procedures dictate that the witness should be required to give evidence on oath, physically, in the
      presence, and under the scrutiny, of the judge and jury. It was also argued that any departure from this default
      positon should occur only if there was ‘strong evidence’ to support the application. The fact that a witness
      might ‘freeze’, be unable to answer questions when giving evidence, not want to confront her father face to face
      or not wish to give evidence in front of a crowd was, it was argued, insufficient grounds. These arguments were
      rejected by the appeal court, which noted that the witness had been the subject of lengthy cross-examination. The
      court went on to state that there was no evidence adduced on behalf of the defence ‘upon which it could be found
      that there was a real or serious risk of an unfair trial, by reason of the learned trial judge exercising his
      discretion to permit the witness in question to give her evidence by means of live video link’.
    


    
      More recently, section 39 of the Criminal Justice Act 1999 provides that where a witness is
      in fear or subject to intimidation in any proceedings on indictment for an offence, that person may, with leave
      of the court, give evidence through a live television link. Section 29(1) of the Criminal Evidence Act 1992, as
      substituted by section 24 of the Extradition (European Union Conventions) Act 2001, also attempts to accommodate
      witnesses who are outside the state from having to attend to give evidence at trial. It provides that in any
      criminal proceedings a witness other than the accused may, with leave of the court, give evidence through a live
      television link.20
    


    Intermediaries


    
      Under section 14(1) of the Criminal Evidence Act 1992, witnesses may, on application by the
      prosecution or the defence, also be permitted to give evidence in court through an intermediary in circumstances
      where they are using the live television link and are under 18 years of age or
      are persons with a ‘mental handicap’ who have reached that age in relation to a relevant offence. The trial judge
      can grant such an application if he or she believes that the interests of justice require that any questions to
      be put to the witness be put through an intermediary. Questions put to a witness in this manner shall be either
      in the words used by the questioner or so as to convey to the witness in a way which is appropriate to her or his
      age and mental condition the meaning of the questions being asked. While evidence is being given through a live
      television link pursuant to section 13(1) of the Criminal Evidence Act 1992, neither the judge, nor the barrister
      or solicitor concerned in the examination of the witness, shall wear a wig or gown. Moreover, if a child or a
      person with a mental disorder is giving evidence via a television link in respect of a victim impact
      statement, the same rule applies.21
    


    Admission of pre-trial statements


    
      Given the emphasis placed by our adversarial system on the orality of the proceedings,
      pre-trial statements are not generally permitted in the criminal process. The rationale underpinning the
      exclusion of such statements is that they constitute hearsay and ordinarily are excluded because the court is
      deprived of the normal methods of testing the credibility of the witness. A pre-trial statement, for example, is
      not given on oath; the demeanour of the witness making the statement cannot be observed by the trier of fact; and
      the defence has no opportunity to cross-examine the witness. The absence of this latter safeguard is of
      particular importance. More recently, however, it has been recognised that an overly rigid application of the
      hearsay rule can lead to injustice. Provision has accordingly been made for the admission of video-recordings,
      depositions and out-of-court statements in certain circumstances. Under section 16(1) of the Criminal Evidence
      Act 1992, for example, it provides that a video-recording of any evidence given by a person under 18 years of age
      or a person with an intellectual disability through a live television link at the preliminary examination of a
      sexual offence or an offence involving violence shall be admissible at trial. It also renders admissible at trial
      a video-recording of any statement – made by a person under 14 years of age or a person with an intellectual
      disability, being a person in respect of whom such a sexual offence or an offence involving violence is alleged
      to have been committed, or a person under 18 years of age in relation to a specified offence involving human
      trafficking or child trafficking and pornography – during an interview with a member of the Garda Síochána or any
      other person who is competent for the purpose, provided the witness is available at trial for cross-examination.
    


    
      The person's age, if relevant, is to be calculated by reference to the date of the
      video-recording, not the date of trial. This provision is, as Delahunt notes, ‘undoubtedly a practical step
      towards making the testimony of child witnesses and witnesses with an intellectual
      disability more easily heard within the criminal justice system’ (Delahunt, 2011: 6). In either case the video-recording shall not be admitted
      in evidence if the court is of opinion that it is not in the interests of justice to do so. In The People
      (DPP) v XY, for example, the accused was charged with section 4 of the Criminal Law (Rape) (Amendment) Act
      1990 after it was alleged that he had forced a woman with an intellectual disability into performing the act of
      oral sex with him. In the case, the trial judge admitted as evidence a DVD recording of an interview with the
      complainant. This pre-trial recording was admitted as examination-in-chief testimony (Delahunt 2011; Delahunt, 2015: 46–9; LRC CP 63 -2011: 191–2;).
    


    
      The use of section 16 has been challenged on the basis that it constitutes ‘a significant
      departure from the requirements of orality’ and was potentially discriminatory.22 This argument was firmly rejected by Humphreys J., who noted, with
      characteristic acuity, that ‘the forensic gamesmanship of the criminal process means that an argument does not
      have to have a great deal of merit in order to have an influence on how a trial is conducted, or what form of
      resolution of the proceedings might be acceptable either to the prosecution or to the court’.23 He also pointed out that section 16 protects rights
      conferred by the new EU Directive on Victims’ Rights, and noted that significant safeguards attached, including
      the requirement that the witness must be available at the trial for cross-examination, and the proviso that the
      court has a discretion not to admit the evidence in the interests of justice.
    


    
      More general provision for the admission of depositions (and video-recordings) at the
      pre-trial stage are now made under section 4 of the Criminal Procedure Act 1967, as amended. The trial court
      retains a discretion to exclude such evidence if it is of the opinion that it is necessary in the interests of
      justice. Moreover, under section 255 of the Children Act 2001, a judge of the District Court, when satisfied on
      the evidence of a registered medical practitioner that the attendance before a court of any child would involve
      serious danger to the safety, health or wellbeing of the child, may take the evidence of the child concerned by
      way of sworn deposition or through a live television link in any case where the evidence is to be given through
      such a link. This relates to certain specified offences including cruelty against children, causing or procuring
      a child to engage in begging, allowing a child to be in a brothel and causing or encouraging a sexual offence on
      a child, the murder or manslaughter of a child, any offence involving bodily injury to a child and most sexual
      offences (Walsh, 2005: 21).24
    


    
      Following the high-profile collapse of a gangland murder trial in 2003 as a result of
      witness intimidation (Heffernan and Ni Raifertaigh, 2014:
      200), section 16 of the Criminal Justice Act 2006 was enacted. It makes provision for the admission of a
      statement made by a witness in any criminal proceedings relating to an arrestable offence and can be employed
      where a witness is too frightened to  give direct  evidence against a
      potentially dangerous  criminal (Donagh, 2014: 118–21; Fitzgerald, 2008: 126–9). It can be invoked either by the prosecution or the defence. It can occur in
      circumstances where the witness, although available for cross-examination, refuses to give evidence, denies
      making the statement or gives evidence which is materially inconsistent with it.25 The statement can then be admitted if it is proved that the witness made
      it, it is reliable, was made voluntarily and direct oral evidence of the fact concerned would be
      admissible.26 The provision represents a
      ‘fundamental departure from traditional common law principles which for good reason, have always placed such high
      regard on sworn evidence given directly, immediately, and spontaneously before the fact adjudicator’.27 In addition to reliability and voluntariness
      requirements, certain other safeguards also apply. The statement must be given on oath or affirmation or contain
      a declaration by the witness that the statement is true to the best of his knowledge or belief, or, the court is
      otherwise satisfied that when the statement was made the witness understood the requirement to tell the truth. In
      determining whether the statement is reliable, the court will have regard to whether or not it was given on oath
      or affirmation or was video-recorded, if there is other evidence to support its reliability, and the explanations
      of the witness, if any, in refusing to give evidence. The court must also be satisfied that the admission of the
      statement would not be contrary to the interests of justice.
    


    Identification


    
      In some instances eye-witness identification of the perpetrators of crime will be required
      at the pre-trial and trial stages of criminal process. This can be very traumatic for witnesses, particularly
      those who are the alleged victims. There are no one-way mirror identification systems in Garda stations, and very
      often the victim may find himself or herself in the same room as the accused. Moreover, at a pre-trial
      identification parade the witness will, according to the Garda Siochana Criminal Investigation Manual,
      generally be asked to ‘place his/her hand on the identified person's shoulder’, although fortunately it is
      now that case that this practice has been relaxed and the witness can, if he or she requests, make the
      identification by pointing and describing the person in question (Walsh, 2002a: para 6.55). Making an identification in court can also be
      difficult for a witness. More recently efforts have been made to alleviate this trauma. Persons giving evidence
      via television link under section 13 of the Criminal Evidence Act 1992 and section 39 of the Criminal Justice Act
      1999, as referred to above, shall not now be required to identify the accused at the trial of the offence if the
      accused is known to them (unless the court in the interests of justice directs otherwise). Moreover, evidence by
      a person other than the witness that the witness identified the accused at an identification parade as being the offender shall be admissible as evidence that the accused was so
      identified.28
    


    Victim impact statements


    
      The reduction of victim alienation has also occurred through the use of victim impact
      statements (Guiry, 2006: 2–9; McGrath,
      2008: 71–99; O’Malley, 1993: 40–60). Section 5 of the Criminal Justice
      Act 1993 made provision for the court to receive evidence or submissions concerning any effect of specified
      offences on the person in respect of whom an offence was committed. These offences relate to most sexual
      offences, genital mutilation and offences involving violence or the threat of violence to a person. Section 5
      initially presupposed that the victims of these offences were capable themselves of giving evidence of the impact
      that the crime had on them (O’Malley, 2009: 885). To combat
      the narrowness of this presumption, the Irish courts began as a practice to admit the evidence of family members
      of homicide victims.29 As a result of the
      introduction of section 4 of the Criminal Procedure Act 2010, a ‘person in respect of whom the offence was
      committed’ now includes a family member of that person when that person has died, is ill or is otherwise
      incapacitated as a result of the commission of the offence. A family member may also give evidence under section
      5(3)(b)(ii) of the Criminal Justice Act 1993, as amended, where the victim of the specified offence suffers from
      a mental disorder (not related to the commission of the offence). Under section 5A of the Act, a child or a
      person with a mental disorder may give evidence of the impact of the crime through a live television link unless
      the court sees good reason to the contrary.30
      Moreover, where a child or a person with a mental disorder is giving evidence through a live television link
      pursuant to section 5A, the court may, on the application of the prosecution or the accused, direct that any
      questions be put to the witness through an intermediary (provided it is in the interests of justice to do
      so).31
    


    
      The only purpose for which a victim impact statement can be received at sentencing stage is
      to describe the impact of the offence on the victim (or on the family members if the victim has died as a result
      of the offence). It cannot be used to adduce further evidence, to suggest the evidence that should be imposed, or
      to make fresh allegations. The prosecution bears the responsibility of ensuring that the statement restricts
      itself in this regard. The prosecution and defence may also examine the victim on any evidence given in respect
      of the impact of the crime.32 Legal
      participation for victims can also occur in ways other than commenting on the impact of the crime. Section 23 of
      the Children Act 2001, for example, provides that any views expressed by a victim in relation to a child's
      criminal behaviour ‘shall be given due consideration’ in relation to the admission of the child onto a Garda
      Diversion programme, and the new Bail Bill makes provision for victim submissions.33
    


    Competence to testify


    
      The Irish criminal process works off the assumption that all witnesses are competent to
      testify in court. If a dispute arises as to the competence of a particular witness, the party calling that
      witness bears the legal burden of proving that he or she is in fact competent. At common law, a witness
      demonstrates competence by showing that he or she understands the nature of an oath and is capable of giving an
      intelligent account.34 Testimony in civil and
      criminal proceedings normally requires that the evidence has to be given on oath or affirmation. As was noted in
      Mapp v Gilhooley,35 ‘the broad purpose
      of the rule is to ensure as far as possible that such viva voce evidence shall be true by the provision of
      a moral or religious and legal sanction against deliberate untruth’.
    


    
      Issues of competence primarily arise in respect of witnesses who are children or who are
      persons with an intellectual disability. The law relating to both categories has become more accommodating in
      recent years. Traditionally, for example, a child could give only sworn evidence.36 Such evidence could be given only if, in addition to satisfying the
      intelligibility criterion, the child also could demonstrate that he or she understood ‘both the nature and
      consequences of an oath’.37 A more secular
      common law approach, however, began to emerge in the 1970s in relation to sworn evidence; the determining factor
      was ‘whether the child has a sufficient appreciation of the solemnity of the occasion and the added
      responsibility to tell the truth, which is involved in taking an oath, over and above the duty to tell the truth
      which is an ordinary duty of normal social conduct’.38 More recently, section 27 of the Criminal Evidence Act 1992 was enacted which provides that
      in any criminal proceedings the evidence of a person under 14 years of age may be received otherwise than on oath
      or affirmation if the court is satisfied that he or she is capable of giving an intelligible account of events
      which are relevant to those proceedings. Significantly, and as we shall see later, section 28(1) abolishes the
      mandatory requirement that the unsworn evidence of a child be corroborated; a trial judge now has a discretion
      whether a jury should be given a warning about the dangers of convicting on the unsworn evidence of a child.
    


    
      Persons suffering from an intellectual disability were traditionally excluded from giving
      evidence at trial. The common law, however, then altered, and permitted such a witness to testify, provided that
      he or she was capable of understanding the nature and consequences of an oath, was capable of giving an
      intelligible account and the disorder did not impede her or his ability to give evidence at trial.39 If a witness has communicative difficulties, an
      interpreter may be provided to aid with the giving of evidence. In People (DPP) v Gillane,40 for example, it was held that it was permissible for
      a witness to give identification evidence for the prosecution in a case despite the fact that he believed that
      staff at the Mater Hospital had inserted a microchip into his head. As the court noted, although the witness ‘had
      very strange ideas about what was done to him when he had an operation on his
      head some twenty years before in the Mater Hospital, [this] does not mean that he was incapable of giving
      evidence’.
    


    
      If, however, a person with an intellectual disability was not able or permitted to give
      sworn evidence, there was previously no means by which unsworn evidence could be given. In DPP v
      JS,41 for example, a moderately mentally
      impaired complainant could not answer questions as to the nature of the oath or the nature of a lie at trial. She
      made no response when asked by the judge what the moral and legal consequences of telling a lie were. In the
      result, she could not be sworn and, as there was no independent evidence in the case, a nolle prosequi was
      entered (Law Reform Commission, 1990:
      10). Similarly, in DPP v MW42 a
      moderately impaired complainant alleged that she was raped in a car. The accused was charged with two counts,
      rape and unlawful carnal knowledge of a mentally impaired person. At the rape trial, the trial judge ruled that
      she was competent to take the oath. Her testimony at trial, however, was held to be contradictory and the judge
      directed an acquittal. Subsequently the accused was tried with the second count, unlawful carnal knowledge of a
      mentally impaired person. On this occasion, however, her preliminary answers on questions pertaining to the
      nature of an oath were less satisfactory and the trial judge declined to have her sworn. As there was no
      independent evidence in the case, the prosecution was compelled to enter a nolle prosequi (Law Reform
      Commission, 1990: 10).
    


    
      Fortunately, section 27(3) of the Criminal Evidence Act 1992 now provides that the evidence
      of a person with a ‘mental handicap’ may be received otherwise than on oath or affirmation if the court is
      satisfied that the person is capable of giving an intelligible account of events which are relevant to the
      proceedings. In O’Sullivan v Hamill,43
      O’Higgins CJ noted:
    


    
      Unsworn evidence is provided for from a person with a mental handicap ‘if the court is
      satisfied that he is capable of giving an intelligible account of events which are relevant to those
      proceedings’. In my view, before that section comes into play there are two requirements on which the court has
      to be satisfied – (1) that the person has a mental handicap, and (2) that he is capable of giving an intelligible
      account of events which are relevant to the proceedings. Clearly there must be an inquiry.
    


    
      Determining the answers to these questions in that inquiry at trial may require expert medical opinion evidence.
      A corroborative warning may need to be given to the jury in respect of the testimony of a witness suffering from
      a mental disability (People (DPP) v Molloy).44
    


    The spouse of an accused


    
      Traditionally, too, the spouse of an accused was not competent to give evidence for the
      prosecution in a case, except in the case of rape or violence perpetrated on that spouse.45 This was justified on the basis of marital unity
      (the law made no distinction between the accused and the spouse) and the
      importance of preserving marital harmony. The constitutionality of this rule was challenged in People DPP v
      JT,46 a case which Charleton has described
      as laying ‘the foundation stone of a victim's charter in Ireland’ (Charleton, 1990: 143). The complainant was a 20-year-old woman who had Downs
      Syndrome who alleged that she had been sexually abused by her father. At trial the spouse of the accused and the
      complainant's mother gave evidence that at the end of a television programme concerning child sexual abuse,
      her daughter expressed delight that the wrongdoer in the programme was eventually brought to justice. As a result
      of questioning her daughter on the issue, it emerged that the complainant's father had allegedly perpetrated
      similar abuses as those illustrated in the programme. The accused was convicted but appealed on the basis,
      inter alia, that his spouse was incompetent to testify for the prosecution. In upholding the conviction,
      Walsh J. examined the common law rule and declared that its application on the facts of the case would be in
      violation of Article 41 of the Constitution, which protected family rights. He also noted (referring to p. 161):
    


    
      It could be strongly argued that this rule should no longer be sustained because of the fact
      that in the modern age with the independence of women, married or otherwise, and the recognition of the equality
      of men and women, both within and out of marriage, such a distinction could only be regarded as outmoded and
      unreal.
    


    
      Section 21 of the Criminal Evidence Act 1992, as amended, now provides that in any criminal proceedings a spouse
      of the accused is competent to give evidence for the prosecution. Such a spouse, however, is compellable to give
      evidence at the instance of the prosecution only in the case of an offence which involves violence or the threat
      of violence to the spouse, a child of the spouse or of the accused, or any person who was at the material time
      under the age of 18 years, or which is a sexual offence alleged to have been committed in relation to a child of
      the spouse or the accused, or any person who was at the material time under the age of 18 years (Jackson,
      1993: 202). More extensive
      compellability requirements for the prosecution exist for former spouses under section 22(2) of the same
      Act.47
    


    Corroboration


    
      Over the years the common law also devised particular corroboration rules in respect of
      certain categories of ‘suspect’ witnesses such as sexual complainants, children, accomplices and so on.
      Ordinarily, an accused person in a criminal trial can be convicted on the testimony of one witness alone.
      However, for suspect witnesses such as those cited above, a warning of the dangers of convicting on such evidence
      in the absence of corroboration had to be given to the jury. The previously fossilised
      exclusionary assumptions underpinning the perception of some victims/witnesses in the Irish criminal justice
      system is evident, for example, in the law on the corroboration of sexual complaints. In the past the evidence of
      a complainant in a sexual offences case required a mandatory warning to the jury on the dangers of acting on such
      evidence alone. This rule was justified ‘by the fear that complaints of sexual offences may sometimes be the
      product of spite, jealousy, psychological denial of having consented, or a reaction to having been jilted; that
      women with nothing to lose might seek to subject a man of high social standing to blackmail; and that the
      accusation of rape is easily made, but difficult to defend’ (Healy, 2004: 157; Leahy, 2008: 203–12; Leahy, 2013: 102–7). More recently, however, these essentialised notions
      about the traits and motives of sexual complainants have largely been abandoned and the trial judge now has
      discretion whether or not to give such a warning to the jury.48
    


    
      In respect of the unsworn testimony of child witnesses, corroboration by some other material
      evidence was also required to obtain a conviction against an accused party. This could not be the unsworn
      evidence of another child. In Attorney General (Kelly) v Kearns,49 for example, the defendant was charged with attempted carnal knowledge of a
      girl aged 9 (RB), indecent assault of the same girl, and indecent assault of two other girls also aged 9 (AH and
      MC, respectively). Two of the girls gave evidence that they were in the defendant's house together and that
      each saw the unpleasant acts being perpetrated against the other (RB and AH). The other girl (MC) gave evidence
      that on a different date she was also in the defendant's house and that he also indecently assaulted her.
      Playmates of the three complainants also gave unsworn testimony that the three complainants went into the
      defendant's house.
    


    
      Molony J. held:
    


    
      It will be remembered that the children R. B. and A. H. both said they were together in [the
      defendant's] room, and each witnessed the assault upon the other. I am clear that R. B.'s story does not,
      in law, corroborate A. H.'s story, nor does A. H.'s story corroborate R. B.'s story – nor do any of
      the little girls, other than those alleged to be injured afford corroboration – simply because, in my opinion,
      they are incapable of giving corroboration. The same remarks apply in respect to the charge in connection with M.
      C.
    


    
      Since there was no other evidence in the case, the prosecution failed, demonstrating the harshness of the rules
      on corroboration. For the sworn evidence of children, a mandatory warning had to be given of the dangers of
      convicting on such evidence in the absence of corroboration. More recently, the legislature has moved away from
      the operating assumption that the evidence of children was inherently flawed or unreliable. Section 28(1) of the
      Criminal Evidence Act 1992 abolished the requirement that the unsworn evidence of children had to be corroborated
      and section 28(2)(a) abolished the mandatory warning about the dangers of
      convicting on the sworn evidence of children in the absence of corroboration. Section 28(3) of the same Act also
      provides that the unsworn evidence of a child may corroborate unsworn evidence given by any other
      person,50 ensuring that the decision in
      Kearns will not reoccur.
    


    
      In respect of witnesses with an intellectual disability, there is no statutory law requiring
      corroboration or that a corroboration warning be given. However, there is some case law support for the view that
      in the case of such witnesses a warning should be given of the dangers of convicting on the testimony of such
      witnesses in the absence of corroborative evidence.51 In Ireland, in The People (Director of Public Prosecutions) v M.J.M,52 in a sexual offences case, a trial judge invoked his
      discretion to give a warning in a sexual offences case in part based on the mental status of the complainant, and
      in particular the fact that she had a childlike mind.53
    


    Reasons for decisions


    
      Traditionally, the DPP was under no obligation to give reasons in respect of a decision not
      to prosecute, as established in cases such as The State (McCormack) v Curran.54 More recently, however, this ‘special protection’
      has been diluted.55 A ‘Reasons for Decisions’
      pilot project, for example, commenced in Ireland in October 2008. In homicide offences such as murder,
      manslaughter, infanticide, fatalities in the workplace, and vehicular manslaughter reasons for decisions not to
      prosecute, or to discontinue a prosecution, are given by the Office of the DPP on request to parties closely
      connected with the deceased, such as members of the deceased's family or household, their legal or medical
      advisers or social workers acting on their behalf. Such reasons, however, would be given only where it was
      possible to do so without creating an injustice.
    


    Miscellaneous


    
      In more recent years the system has also witnessed a greater awareness of the reasons why a
      complainant may not have made a complaint of a sexual offence at the first reasonable opportunity but still avail
      of the doctrine of recent complaint;56 a
      relaxation of the exclusionary rule on opinion evidence in certain circumstances;57 the introduction of a provision which makes it clear that the absence of
      resistance by a victim in a rape case does not equate with consent;58 tighter restrictions that offer victims better protection against
      unnecessary and distressing information being raised about their sexual histories;59 separate legal representation for sexual offence
      complainants where an application is made to admit previous sexual history;60 greater protection of the identity of victims61 and witnesses62 in criminal cases; the introduction of measures to restrict unjustified
      imputations at trial against the character of a deceased or incapacitated victim or witness;63 the exclusion
      of persons guilty of murder, attempted murder or manslaughter from taking a share in the estate of the
      victim;64 the introduction of an exception to
      the rule against double jeopardy when new and compelling evidence becomes available;65 the construction of a more ‘contextualised’
      understanding of fairness in historic child sexual abuse cases by, inter alia, no longer aligning delays
      in prosecuting with presumptive prejudice (Ring 2009; Ring, 2013); the
      introduction of bail conditions requiring a bail applicant to refrain from going to specific locations or to meet
      specified persons; attempts to regulate the disclosure of counselling records (Leahy, 2012: 34–9; LRC, 112 -2014: 53–4); the ability
      of the DPP to appeal unduly lenient sentences;66 and provisions for the payment of compensation to victims through a non-statutory scheme
      introduced in 1974, and a statutory scheme introduced under section 6 of the Criminal Justice Act 1993 (Coen,
      2014: 371–86; Fennell, 2010: 250–60; Rogan, 2006c: 202–8; Vaughan and Kilcommins, 2010: 59–75).
    


    
      The courts are now also willing to admit background evidence in criminal cases, often to
      render comprehensible the relationship between the accused and the complainant. Such evidence can now be admitted
      if it is so relevant to facts to be proved by the prosecution or defence and to be determined by the jury that it
      is necessary to render comprehensible such fact or facts. If a complainant of sexual abuse in the past referred
      to incidents other than those indicated in the indictment, it raised the strong possibility of a defence
      application being made to discharge the jury on the grounds that evidence prejudicial to the accused had been
      introduced. The law therefore did not align with the social reality of prolonged sexual abuse in that a
      complainant would often be able to give an account of the repeated and persistent abuse, but would rarely be able
      to clearly distinguish separate incidents of that abuse. Strict rules on prejudicial effect had, as O’Donnell J.
      noted, ‘the potential to become a particularly cruel catch-22 for genuine victims of prolonged abuse.67 The admissibility of relevant background evidence
      mediates such concerns.
    


    Legal Aid


    
      Legal Aid is not generally available to victims of crime in Ireland. An exception has,
      however, been created for victims of sexual crime and human trafficking. Section 26(3A) of the Civil Legal Aid
      Act 1995 provides that a complainant in a sexual offence case68 qualifies for legal advice free of any contribution. Potential victims of human trafficking
      are also entitled to legal advice from the Legal Aid Board in relation to any matter connected with the
      commission of a human trafficking offence and/or in relation to any offence of which the person is alleged to be
      a victim of what is alleged to have been committed in the course of, or otherwise in connection with, the human
      trafficking offence.69 Victims of certain
      sexual offences are also entitled to legal representation if it is proposed that evidence of their sexual history will be adduced during the trial.70 Victims of crime can also apply to the Legal Aid Board for legal
      representation in civil cases, including applications for safety and barring orders (Quinn O’Flaherty, 2016: 114–29).
    


    New offences and interventions


    
      Moreover, the boundaries of criminalisation are continually being extended to officially
      censure forms of conduct that can cause serious harm. These include offences such as harassment,71 coercion,72 intimidation,73 human trafficking,74
      child trafficking and pornography,75 threats
      to kill or cause serious injury,76 threats by
      phone or text message,77
      endangerment,78 abduction,79 stalking and revenge porn,80 withholding information on certain offences against
      vulnerable persons,81 reckless endangerment of
      a child82 and the introduction of
      post-conviction orders to protect victims from harassment by offenders.83 The labelling of misconduct has also been expanded by the abolition of
      common law defences such as reasonable chastisement84 and the marital exemption in relation to rape.85 There has also been legislative and judicial clarification of what
      constitutes reasonable self-defence in the home.86 In addition to a broadening spectrum of criminalisation, mechanisms of intervention in
      harmful contexts have also been provided for in law. These include provisions in relation to child87 and adult safety88 in emergency situations; the possibility of using a portfolio of care and
      supervision orders for children; the availability of protection, safety and barring orders under the Domestic
      Violence Act 1996; child safeguarding and child harm reporting requirements;89 broader disclosure requirements;90 the provision of health services to women who worked in the Magdalen
      Laundries or similar institutions;91 the
      payment of compensation to the victims of uninsured and unidentified motorists as a result of agreements between
      motor insurance companies and the Minister of Local Government; and protected disclosure of child abuse92 and wrongdoing in health care settings.93
    


    International Legal Instruments


    
      A number of key developments in Europe have also promoted recognition of the needs of
      victims within criminal justice systems. The impetus provided by the UN, the Council of Europe and the EU has
      been outlined in an earlier chapter. While the new EU Directive is discussed in detail below, it is worth noting
      that the European Convention on Human Rights, which Ireland incorporated at a sub-constitutional level in 2003,
      has also been interpreted in ways that afford rights to victims of crime. It therefore acts as another
      influential normative framework that seeks to extend the reach of rights in the criminal process to include
      victims of crime. Although the Convention does not explicitly refer to victims
      of crime, the jurisprudence of the European Court of Human Rights has placed obligations on member states to
      criminalise wrongdoing, to take preventive operational measures, to protect society from potential dangers, to
      provide appropriate civil remedies, to investigate and give reasons and to adequately protect victims and
      witnesses at various stages in the criminal process. These obligations arise under Articles 2 (right to life), 3
      (degrading treatment), 6 (fair trial) and 8 (private life) and have been analysed in a variety of cases.94 In 1996, for example, the Court in Doorson v The
      Netherlands95 expanded its interpretation
      of Article 6, primarily concerned with the rights of defendants in criminal proceedings, to take account of the
      rights of vulnerable witnesses and defendants. It noted:
    


    
      It is true that Article 6 does not explicitly require the interests of witnesses in general,
      and those of victims called upon to testify in particular, to be taken into consideration. However their life,
      liberty or security of person may be at stake, as may interests coming generally with in the ambit of Article 8
      [right to a private life]. Such interests of witnesses and victims are in principle protected by other,
      substantive provisions of the Convention, which imply that Contracting States should organise their criminal
      proceedings in such a way that those interests are not unjustifiably imperilled. Against this background,
      principles of fair trial also require that in appropriate cases the interests of the defence are balanced against
      those of witnesses or victims called upon to testify. (Our emphasis)
    


    
      A series of other obligations and safeguards have been interpreted through the provisions. They include, for
      example, the requirement that states carry out effective investigations of crime. Effectiveness in this context
      requires public scrutiny to ensure accountability in practice;96 an efficient and independent judicial system;97 the hierarchical and institutional independence of those responsible for
      the investigation of a crime from those implicated in the events;98 prompt responses by the authorities;99 the effective implementation of court orders to protect victims;100 and a legal and administrative framework that
      adequately protects rights such as bodily integrity and privacy.101
    


    
      The European Court of Human Rights has also held that the accused's right to disclosure
      of relevant evidence is not absolute and may need to be weighed against competing interests, including the
      protection of witnesses and the need to uphold individual fundamental rights.102 It has also held that personal cross-examinations by defendants should be
      subject ‘to a most careful assessment’, given their potential to breach the rights of complainants under Article
      8,103 and that out-of-court statements may be
      admitted having regard to the need to ‘weigh in the balance the competing interests of the defence, the victim,
      and witnesses, and the public interest in the effective administration of justice’.104 The Court has also repeatedly emphasised the
      positive requirement that states take appropriate steps to safeguard the lives of those within their
      jurisdictions.105
    


    
      This jurisprudence has been referred to in the Irish courts. For example, Charleton J. in
      examining the exclusionary rule in People (DPP) v Cash106 noted: ‘the entire focus is on the accused and his rights; the rights of the community to
      live safely has receded out of view’. He drew attention to the European Convention on Human Rights, and
      particularly the decision in X and Y v The Netherlands,107 which suggests that rules which hinder a fair prosecution may be incompatible with the
      Convention. He then emphasised the following principle: ‘Criminal trials are about the rights and obligations of
      the entire community; of which the accused and the victim are members … The cases of J.T. [discussed
      above] and … X. and Y. make it clear that the victim, being the subject of a crime, can have interests
      which should be weighed in the balance as well of those of the accused.’108
    


    
      The European Court of Human Rights has also addressed the issue of vulnerability and
      victimhood in Ireland. Jurisprudence from the Court indicates that there is an enhanced state responsibility to
      protect children and vulnerable adults that are in the purview of the state and to ensure that the investigation
      and trial processes for such witnesses are as efficient and protective as possible. In O’Keeffe v
      Ireland109 the applicant attended a
      national school in west Cork where she was sexually assaulted on twenty occasions by the principal in a six-month
      period commencing in 1973. An earlier complaint by a third party relating to the sexual misconduct of the
      principal had been made to a local parish priest, who acted as the manager of the school, in 1971. This complaint
      was not reported to the Gardaí, the Department of Education and Science or to any other state authority and was
      not acted upon by the parish priest. The applicant instituted civil proceedings against the principal and the
      Irish State, claiming damages for personal injuries suffered as a result of the sexual abuse. In relation to the
      hearing against the State, the High Court in Ireland held that the State was not vicariously liable for the
      sexual assaults of the principal. This was upheld on appeal to the Supreme Court. The applicant then took a case
      to the European Court of Human Rights, arguing that there had been a violation of Article 3 regarding the
      State's failure to fulfil its obligation to protect the applicant. The applicant also argued that there was a
      lack of an effective remedy regarding the State's failure in this regard.
    


    
      Given the fundamental nature of the rights guaranteed by Article 3 and the vulnerable nature
      of children, the Court accepted that the Irish Government had an inherent obligation to ensure the protection of
      children from ill-treatment in a primary education context. The key issue was whether the State's framework
      of laws, including its methods of detection and reporting, provided effective protection for children attending a
      national school against the risk of sexual abuse, a risk of which the authorities had or ought to have had
      knowledge at the relevant time. The Court held that the Irish State was in breach of Article 3 in not adopting
      appropriate measures and safeguards to protect vulnerable individuals. These measures should have included
      effective mechanisms for the detection and reporting of any ill-treatment by
      and to a state-controlled body. The Court also held that the applicant did not have an effective domestic remedy
      available to her as regards her complaints under Article 3, which resulted in a violation of Article 13 of the
      Convention.
    


    
      All of this jurisprudence demonstrates that a literal, formalistic approach to the
      Convention has been rejected in favour of a broader reading that encompasses principles which command that ‘rules
      in the rule book capture and enforce moral rights’ (Dworkin, 1985: 11–12). Such an expansionary interpretation acts as a
      counterpoint to the hegemonic dominance of State/accused relations and the exclusiveness, in particular, of
      accused rights as ‘trump cards’. Facilitated by this human rights jurisprudence, we are thus witnessing a very
      gradual concretisation of the rights of victims of crime (De Than, 2003; Doak 2009; Emmerson et al., 2007, 741–84), which governments are required to respect ‘case by case, decision by decision’
      (Dworkin, 1998: 223).
    


    EU Directive on Victims’ Rights


    
      This concretisation of the rights of the victim found expression at EU level with the
      introduction of Directive 2012/29/EU. The improvement of the ‘rights, support, protection and participation of
      victims’ in criminal proceedings has long been identified as a priority for the EU,110 with the Directive 2012/29/EU establishing minimum
      standards in this regard.111 The EU Directive
      on Victims’ Rights forms part of a horizontal package of measures launched in May 2011 by the Commission, aimed
      at ensuring that a minimum standard of rights apply to victims of crime irrespective of their nationality or the
      location within the EU in which the crime takes place. It is clear that crime within the EU is both extensive and
      costly, with both domestic and cross-border elements. It is estimated that the cost of crime within the EU is
      €233 billion per year.112 Statistics from
      Eurostat evidence the high levels of recorded crime within the EU, with circa 30 million crimes reported to the
      police each year113 and an estimated 75
      million direct victims of crime each year.114
      For example, in 2011, the year before the publication of the Victims Directive, there were over 5,000 intentional
      homicides, over a million assaults, 8 million offences of theft and over 55,000 rapes recorded within the
      EU.115 The scale of reported crimes and the
      number of victims highlights the importance of measures to protect and support victims of crime within the EU.
    


    
      While many of these crimes are committed in one member state against a citizen of that
      member state, the commission has also recognised that ‘[m]ore and more people are travelling, living or studying
      abroad and are therefore potential victims of crimes committed in a country other than their own. The EU has a
      mandate to ensure that citizens and foreigners moving within its borders are protected.’116 The importance of this is highlighted by the
      estimated 1.26 billion journeys by Europeans within the EU in 2008.117 There are also large numbers of Europeans who
      reside outside their home country, either permanently (up to 11 million) or for a shorter period; ‘10% of
      Europeans have lived and worked abroad during a period of their lives and 13% have gone abroad for education or
      training’.118 These statistics highlight the
      necessity for and value of protections for victims of crime, with a minimum standard of victim's rights
      applicable irrespective of nationality or the member state in which the crime occurred.
    


    
      The EU Directive on Victims’ Rights became operative in participating member states on 16
      November 2015. For the purposes of the Directive, a victim is defined as ‘a natural person who has suffered harm,
      including physical, mental or emotional harm or economic loss which was directly caused by a criminal offence’
      (Article 1(a)(i)). The definition of victim also includes ‘family members119 of a person whose death was directly caused by a criminal offence and who
      have suffered harm as a result of that person's death’ (Article 1(a)(ii)). The Directive states that its
      purpose is ‘to ensure that victims of crime receive appropriate information, support and protection and are able
      to participate in criminal proceedings’ (Article 1). Thus, for ease of discussion, the provisions of the
      Directive on Victims’ Rights may be categorised according to three key themes: information and support;
      protection; and participation.
    


    
      The provision of information and support is dealt with in Chapter 2 of the Directive. There are two key points in the process where the
      Directive identifies victims as having specific information entitlements. Article 4 provides victims with a right
      to receive certain information from first contact with a competent authority without unnecessary delay. It lists
      the information which should be provided, including details of: available support services; procedures for making
      a complaint; and the availability of legal advice and compensation. The second key point for information
      provision arises once a victim has made a formal complaint. Article 6 provides that victims have a right to
      receive information about their case and must be informed that this information is available to them upon
      request. This information includes the provision of reasons where a case does not proceed to trial or details of
      the trial if the prosecution is to proceed, as well as details of the final judgment and other relevant updates
      on the progress of proceedings. To allow for full realisation of the rights to information entailed in Articles 4
      and 6, victims also have a right to understand and be understood (Article 3) and a right to interpretation and
      translation (Article 7). In relation to support, the EU Directive on Victims’ Rights envisages an important role
      for victim support services. Article 8 provides that victims have a right to access free and confidential support
      services ‘before, during and for an appropriate time after criminal proceedings’ and that states have a
      correlating duty to provide for such services. States must facilitate referral of victims to these services
      (Article 8(2)) and access must not be dependent upon making a formal complaint (Article 8(5)). The minimum services which must be available from victim support services are listed
      in Article 9 and include: information on rights; information about and referral to specialist support services
      where applicable; and emotional or psychological support.
    


    
      Chapter 3 establishes the right to participate in criminal proceedings. Article 10 provides
      that victims have a right to be heard during criminal proceedings and to give evidence, as well as a right to
      specific safeguards in the context of restorative justice services (Article 12). Victims are also entitled to
      request a review of a decision not to prosecute (Article 11). Victims who participate in criminal proceedings
      must be provided with the possibility of reimbursement of expenses incurred as a result of such participation
      (Article 14) and they have a right to decision on compensation from the offender during the course of criminal
      proceedings (Article 16). Victims must also have any recoverable property returned to them without unnecessary
      delay after criminal proceedings are completed (Article 15). Significantly, Article 17 provides specific
      protection for the participation rights of victims resident in other member states, placing an onus on states to
      ensure that any difficulties experienced by such victims are minimised.
    


    
      Finally, Chapter 4 of the
      Directive provides for the protection of victims and recognition of victims with specific protection needs.
      Article 18(1) provides that:
    


    
      Without prejudice to the rights of the defence, Member States shall ensure that measures are
      available to protect victims and their family members from secondary and repeat victimisation, from intimidation
      and from retaliation, including against the risk of emotional or psychological harm, and to protect the dignity
      of victims during questioning and when testifying.
    


    
      Specifically, victims have a right to avoid contact with the offender within premises in which criminal
      proceedings are conducted (Article 19) and a right to protection of privacy throughout criminal proceedings
      (Article 21). During the investigation, victims have specific protection rights, including an entitlement for
      interviews to be conducted promptly and for the number of interviews to be kept to a minimum and the possibility
      of accompaniment by a legal representative (Article 20). To identify victims who may have special protection
      needs, Article 22 requires states to conduct individual assessments of victims. Child victims will be presumed to
      have specific protection needs (Article 22(4)). Where a victim is identified as having specific protection needs
      the measures which must be made available to them during the investigation and court proceedings are listed in
      Article 23. These include the availability of specialist interview suites and specialist interviewers during the
      investigation and measures to protect the victim while s/he is giving evidence during criminal proceedings.
      Further, specific additional protections for child victims such as audio-visual recording of interviews are
      provided for in Article 24.
    


    
      While the EU Directive on Victims’ Rights is an extremely important measure for victims of
      crime within the EU, it is just one of a suite of measures which aim to assist and protect victims of crime. In
      addition to the EU Directive on Victims’ Rights, several measures aimed at specific categories of victims have
      also been introduced by the EU. The Directive on Trafficking in Human Beings, adopted in 2011, aims to combat
      trafficking in human beings and to protect its victims.120 The Directive establishes minimum standards in relation to criminal offences and sanctions
      and introduces provisions to strengthen the prevention of human trafficking and the protection of victims
      (Article 1). The Directive requires member states to ensure that ‘the recruitment, transportation, transfer,
      harbouring or reception of persons’ is punishable (Article 2(1)). Interestingly, trafficking does not require a
      cross-border element and may be internal, that is, within the borders of one member state.121 Also in 2011, the Directive on Child Sexual
      Exploitation, aimed at combating the sexual abuse and sexual exploitation of children and child pornography was
      adopted.122 The Directive establishes minimum
      standards in relation to ‘criminal offences and sanctions in the area of sexual abuse and sexual exploitation of
      children, child pornography and solicitation of children for sexual purposes’ (Article 1). The Directive also
      includes provisions aimed at the prevention of crimes of this nature and the protection of victims.
    


    
      Two measures have also been adopted which enable victims to continue to benefit from
      protection measures issued in one member state while travelling in or moving to another member state. The first,
      the Directive on the European Protection Order (EPO), allows victims with a protection order in criminal matters
      issued in one member state to request an EPO which applies in other member states.123 The second, the Regulation on mutual recognition of
      protection measures in civil matters, enables victims with a civil law protection order to invoke it in another
      state.124 Finally, Directive 2004/80/EC on
      compensation to crime victims ensures that victims can access state compensation when they are victims of violent
      intentional crime and that compensation is accessible, irrespective of the state in which the crime occurs.
    


    New bills and legislation


    
      The Irish legislature has also indicated an increased willingness to intervene in order to
      better support and accommodate victims of crime. A Victims’ Rights Bill, for example, was initiated in 2008, the
      purpose of which was to make provision for the treatment of and rights of victims of criminal offences. Although
      the Bill was never enacted, more recent initiatives carry greater hope. The first commitment in the Justice and
      Law Reform section of the Programme for Government, 2011–16 indicated a requirement for legislation to strengthen
      the rights of victims of crime and their families, including greater use of victim impact statements and statutory rights to information. Two new Bills have been introduced on the foot
      of this commitment. The General Scheme of the Criminal Justice (Victims of Crime) Bill 2015 was introduced in
      July 2015 as part of the process of implementing the Directive on Victims’ Rights. It was passed on 5 November
      2017. It incorporates the definition of a ‘Victim’ from the Directive – ‘a natural person who has suffered harm,
      including physical, mental or emotional harm or economic loss, which was directly caused by an offence’. It also
      provides for the inclusion of family members of a person who has died as a direct result of a crime in the
      definition of a victim. The Act is founded upon three key pillars: information; protection; and participation.
    


    
      One of the significant developments in this legislation is the increased level of
      information which will be provided to victims on first contact, in relation to investigations and criminal
      proceedings, and decisions regarding prosecutions. Other significant developments in the Act include the
      requirement that the Gardaí or the DPP are to provide victims with reasons for decisions not to prosecute a crime
      (section 8) and the introduction of a process for formally reviewing a decision not to prosecute (section 10).
      The Act also provides for the protection of victims by, among other things, creating a mechanism for the
      submission of complaints (section 12); prescribing the manner in which interviews and medical examinations are
      conducted (section 14); requiring assessments to determine protection needs; the employment of protection
      measures at investigation stage (advice regarding personal safety or the protection of property; safety or
      barring orders; or applications to remand in custody or to have conditions attached to bail) and court stage (the
      avoidance of contact between victims and offenders during the course of criminal proceedings); and the employment
      of special measures for a much broader range of offences than currently available at investigation stage (the
      conduct of interviews by a person of the same sex; the use of specially trained interviewers; the employment of
      premises designed for the purpose of conducting interviews) and court stage (television links, intermediaries,
      screens, restrictions on questioning about a victim's personal life). This is a significant extension of the
      availability of the special measures which are available in the Criminal Evidence Act 1992, which were previously
      available for only a limited number of offences. A further extension of the availability of live television-link
      evidence is also included in the Domestic Violence Bill 2017, which will extend the availability of this facility
      to victims of domestic abuse in civil proceedings for orders under domestic violence legislation such as barring
      and safety orders and hearings relating to breaches of these orders. As regards participation, a notable
      feature of the Bill is the introduction of victim impact statements for all victims who have suffered harm
      directly caused by an offence. Previously, such a provision applied to only a limited number of offences.
    


    
      The Criminal Law (Sexual Offences) Act 2017 increases protection for victims of sexual
      offences in a number of significant ways. Perhaps most notably, the Act introduces a procedure for regulating the disclosure of counselling records in sexual offence trials.
      Previously, under Irish law there was no procedure for regulating disclosure of counselling records which were
      held by third parties such as counsellors or social workers (Leahy, 2012). The Act fills this lacuna, creating a formal application process for the introduction of this
      evidence which is similar to the process which regulates the disclosure of sexual experience evidence. If the
      defence seeks disclosure of counselling records, a written application to court must be made. A hearing will then
      take place to determine whether disclosure should be ordered. The complainant (who is entitled to legal
      representation) and the record-holder are entitled to be heard at this hearing and the judge must provide reasons
      for his/her decision regarding disclosure. The section provides useful guidelines to structure judicial
      discretion in deciding whether to order disclosure. These guidelines, along with the possibility of imposing
      conditions upon disclosure orders, are designed to ensure that disclosure of records goes no further than is
      necessary, maximising protection of victims’ privacy rights. The Act also amends the special measures for
      testifying provided for in the Criminal Evidence Act 1992, and introduces the possibility for those under the age
      of 18 to give evidence from behind a screen to prevent the witness from seeing the defendant. Defendants are also
      prohibited from personally cross-examining witnesses who are under 14 years of age (Bryan O’Sullivan, 2015). A final important development in the Act
      is the introduction of harassment orders, which may be imposed upon convicted sex offenders when passing sentence
      or at any time before their release from prison. Such orders may prohibit the respondent from communicating with
      the victim and order the respondent to stay within a specified distance of the victim's home, workplace or
      any other place frequented by the victim.
    


    Civil actions


    
      It has long been recognised by the courts that a victim of a crime may also have available
      to him or her a civil remedy in the form of an action for damages.125 This can include non-fatal conduct such as trespass to the person –
      including assault, battery and false imprisonment – as well as actions which may be brought for the benefit of
      the relatives of a victim (Quill, 2014: 500–4).126 This has many
      possible benefits, not least a greater control of proceedings, as well as the avoidance of the principled
      protections of the criminal process such as proof beyond reasonable doubt, the presumption of innocence and the
      right not to give evidence at trial. It has been held that such a remedy is part of the mechanisms made available
      by the state for the vindication of the human and personal rights of its citizens.127 In M.N. v S.M.,128 for example, the court considered the appropriate
      level of damages to order in civil proceedings for a continuum of sexual abuse over five years which culminated
      in the rape of a teenager. In assessing the level of general damages for sexual assault, it
      was held that the award of damages must be proportionate and fair both to the plaintiff and to the defendant. The
      court also held that in assessing the injuries suffered by the plaintiff, it was relevant to consider the actions
      of the defendant and, in particular, whether he had made an early admission of guilt, whether he had entered an
      early plea to the criminal proceedings and whether any apology had been given, all of which may have helped to
      alleviate the suffering of the plaintiff in a particular case. Aggravated damages may also be
      appropriate.129
    


    
      The law is also constantly evolving in this field. The Statute of Limitations Act 1957 was
      amended in 2000, for example, to take account of acts of sexual abuse which may result in tort actions, and in
      particular the capacity of some victims of this abuse to bring actions within the relevant time period. The
      courts also have made it clear that they will allow ‘considerable latitude’ to sexual abuse complainants who fail
      to initiate a civil complaint until a long time after the alleged incidents occurred.130 The jurisprudence on civil wrongs is also evolving.
      In a recent case of Walsh v Byrne,131
      the plaintiff took an action for personal injuries, loss, damage, inconvenience and expense including aggravated
      damages for sexual assault and battery and trespass to the person. He also sought a declaration that the entire
      relationship created by the defendant with the plaintiff constituted oppression, and argued that the court should
      develop the law by recognising the practice of grooming for the purposes of sexual abuse as either a new tort or
      the development of existing tort law. White J. accepted this reasoning and recognised the ‘continuum of sexual
      abuse’ as a new tort: ‘[I]t is appropriate to extend the law of tort, to cover what is now a well recognised and
      established pattern of wrongdoing, where a child is befriended, where trust is established and where that
      friendship and trust is used to perpetrate sexual abuse.’132
    


    
      The Irish High Court has also recently rejected the common law rule in Hollington v
      Hewthorn which provided that evidence of a conviction was inadmissible in subsequent civil proceedings. In
      refusing to adopt this persuasive authority, the court ruled that a conviction should be seen as prima
      facie evidence of guilt in a civil case, Kearns P. stating that ‘to rule out the conviction as completely
      inadmissible would … be contrary to logic and common sense and offend any reasonable person's sense of
      justice and fairness’.133 The same court has
      also extended actionable conspiracy to include battery. In Madden v Doohan134 it was noted:
    


    
      There seems no reason whatsoever to exclude battery from the class of wrongful actions which
      may be the subject matter of conspiracy and which may result in loss and damage. Indeed, it would be quite a
      travesty of justice if a person who conspired to have another person injured or murdered could not be rendered
      liable in the civil courts to an action in damages brought by the widow of the victim by virtue of the fact that
      they were able to solicit a third party to carry out a brutal assault which they themselves were not prepared to
      execute.135
    


    


    
      The issue of whether prosecution authorities should enjoy an immunity from suit has also
      come under closer scrutiny (Walsh, 2013: 1–28). Traditionally it has been held that the Garda Síochána and the prosecuting authorities
      of the state did not owe the plaintiff a duty of care in relation to bona fide actions and decisions taken
      in carrying out their functions in the investigation and prosecution of crime.136 In one case, for example, the plaintiff had been the complainant in a rape
      trial. During the trial it was held that the accused had been detained unlawfully, and as a result his admissions
      had to be excluded from evidence. The prosecution's case had collapsed as a result. The plaintiff sued for
      damages in respect of Garda negligence on the basis of a failure to vindicate her constitutional right to bodily
      integrity and to ensure that justice was achieved. The defendants sought and were granted a preliminary ruling
      that the Gardaí cannot, in the absence of mala fides, be held liable in damages for the performance of
      their investigative and prosecutorial functions.137 In reversing this decision, and another one,138 however, the Supreme Court has recently held that the two cases should now
      be heard at trial. This was justified on the basis that domestic tort jurisprudence is capable of being tested
      against the European Convention on Human Rights,139 particularly having regard to whether or not a rule establishing absolute immunity for
      public authorities is proportionate.
    


    Conclusion


    
      A state/accused logic of action cast a long shadow over criminal process relations in the
      nineteenth and twentieth centuries. It defined the accused as the primary (exclusive) rights-bearer, with
      institutional practice heavily co-ordinated in accordance with this feature. The operational self-enclosure and
      monopolistic purity provided by this logic is now more open to challenge as the criminal process becomes more
      attuned to new narratives and value orientations. This reorientation includes victims of crime who are again
      being recognised as a ‘community of identity’ (Rose, 2008:
      135–6). This reshapes the construction and presentation of intersubjective criminal conflict, not least because
      pluralism of this kind generates competing interests, priorities and validity claims in the decision-making
      process. Momentum of this kind makes it more difficult to rely exclusively on tradition and previously settled
      conventions of practice. The criminal process is thus slowly moving from a monolithic culture of rights to
      cultures of rights that reflect ‘multiple identities’ (Rose, 2008: 178) which are deserving of concern and respect. Law is helping to steer this reintegration,
      confirming participation and protection claims for victims, while also seeking to secure the fair administration
      of justice.
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    Service provision for victims of crime in Ireland


    
      The previous chapter detailed the legal rights which victims of crime have been afforded in
      Ireland. This chapter focuses on service rights which complement these legal rights. Service rights ‘refer to
      services which do not affect procedure, such as information provided about case progress’ (Hoyle, 2012: 407). These rights are representative of
      the ‘welfare model’ of victims’ rights protection (Rogan, 2006a). Since the provision of services to victims does not
      interfere with criminal procedure or potentially affect defendants’ due process rights, service rights are less
      controversial than legal ones. As Rogan notes, ‘alleviating the effects of victimisation is uncontentious’
      (Rogan, 2006a: 143).
    


    
      This chapter will map the services which are available to victims at each stage in the
      criminal justice process, from reporting through to offender release. Many of the organisations discussed here
      also offer counselling services and/or emotional support to victims outside of the criminal justice process, but
      the focus in this chapter will be on services relating directly to the victim's passage through the formal
      process. The chapter will also explore the gaps between the rhetoric and the realities of service provision for
      victims of crime in Ireland with reference to available research on their experiences.
    


    Guidelines on service provision for victims of
    crime


    
      International instruments emphasise the importance of the effective provision of services to
      crime victims. The UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (UN Doc
      A/RES/40/34 (1985)) (hereafter the UN Declaration) provides that ‘[v]ictims should receive the necessary
      material, medical, psychological and social assistance through governmental, voluntary, community-based and
      indigenous means’ (Principle 14). Moreover, the EU Directive on Victims’ Rights (2012/29/EU) is predominantly
      concerned with the provision of service rights, with its specific purpose stated as being ‘to ensure that victims
      of crime receive appropriate information, support and protection and are able
      to participate in criminal proceedings’ (Article 1).
    


    
      In Ireland, victims’ service rights are outlined and protected within the Victims Charter
      and Guide to the Criminal Justice System (hereafter Victims Charter) which was originally enacted in 1999 and
      revised in 2010. The Charter was created by the Commission for the Support of Victims of Crime in consultation
      with the various criminal justice system stakeholders and contains commitments from each of these stakeholders
      regarding the level of service which victims can expect from them. However, while the Charter contains
      undertakings with regard to service provision, it does not create legally enforceable rights Thus, as Rogan
      suggests, ‘[t]erming it a charter is perhaps giving it a little too much credit, as it really just sets out
      existing protections for victims in consolidated format’ (Rogan, 2006b: 152–3). Similarly, McGovern notes that the Charter
      ‘acknowledges its own inherent limitations as a tool for instantiating the rights of victims by placing
      considerable emphasis on how to make complaints about criminal justice agencies and on where to obtain further
      information’ (McGovern, 2002: 398).
      Concerns may also be raised about the approach adopted in the Charter, as it mirrors similar measures in the UK
      in the 1980s and 1990s where victims began to be cast as ‘consumers’. However, as Goodey notes with reference to
      the 1996 English Victims Charter, ‘victims [were] consumers of services with very little recourse to justice
      should these services fail to match what they indicate victims can expect to receive’ (Goodey, 2005: 131). Despite its limitations, the
      Charter provides an important benchmark for service provision. It will be referred to throughout this chapter
      when the services available at each stage in the criminal justice process are described. Further, with the
      implementation of the Directive on Victims’ Rights and the consequent commencement of the Criminal Justice
      (Victims of Crime) Act 2017, victims now have legally enforceable service rights which will offer greater
      recourse to justice if their entitlement to adequate service provision is not met.
    


    The right to information: cornerstone service
    right


    
      The cornerstone of effective service provision for victims is the provision of information,
      making the right to information the most important service right to which victims are entitled. As the EU Agency
      for Fundamental Rights notes: ‘[l]ack of information not only represents a serious obstacle to the enjoyment of
      victims’ rights, but research on victim satisfaction with support services has also repeatedly identified the
      lack of information as a prime source of dissatisfaction with criminal proceedings, and one which discourages
      them from actively participating’ (2014a: 49).
    


    
      Services and supports for victims are effective only if victims know that they exist. It
      will be seen in the following discussion that effective information provision
      about the criminal justice process (e.g. progress of investigation, timings of hearings, release of offenders
      etc.) is vital to empower victims and minimise the potential for secondary victimisation as a result of feeling
      isolated within the process. Based on consultations with Irish support service providers for its report in 2008,
      the Irish Council for Civil Liberties (ICCL) concluded that ‘the availability of timely and clear information can
      have a huge impact on the experience of a victim’ (ICCL, 2008: 14). Information provision ‘is a vital element in the creation of a fairer and more
      humane system’ (Rogan, 2006b: 155).
    


    
      The importance of the right to information is stressed in international instruments. The UN
      Declaration provides that ‘[v]ictims should be informed of the availability of health and social services and
      other relevant assistance and be readily afforded access to them (Principle 15). Further, Article 4 of the EU
      Directive on Victims’ Rights creates the right to receive information from the first contact with a competent
      authority. There is thus a clear obligation imposed upon the agencies of the criminal justice system to make sure
      that, from first contact with the system (i.e. report to the Gardaí), the victim is kept fully informed about
      both the progress of the case and all available support services. Information provision ‘must be an active and
      continuing process’ (ICCL, 2008: 20). It is vital that it
      is effectively achieved throughout the criminal justice process from report through to the release of an
      offender. The importance of information provision, along with shortcomings in the delivery of information to
      victims at various stages of the process, will be a recurring theme in this chapter.
    


    Information and support for victims who choose not to
    report: the role and availability of support organisations


    
      When considering service provision for victims within the criminal justice process, it must
      be remembered that a significant proportion of victims do not engage formally with the system by reporting to the
      Gardaí (for full discussion see Chapter 6). Where victims do not report, ‘a clear challenge exists in relation to
      the provision of information’ (Grozdanova and de Londras, 2014: 35). In particular, ‘victims who do not report crimes may
      miss a key opportunity to receive information about victim support organisations’ (Kilcommins et al., 2010: 172).
    


    
      For victims who do not report, the various support organisations are an important source of
      information, advice and services. There are a wide variety of support organisations in Ireland that offer
      specialist support to victims of all types of crime. The most prominent support organisations are perhaps those
      that support victims of sexual violence (e.g. Rape Crisis Centres, or OneinFour, which supports adult survivors
      of child sexual abuse) or domestic abuse (e.g. Women's Aid, ADAPT or AMEN, which supports male victims of
      domestic abuse). There are a wide range of other organisations which support
      the families of victims of unlawful killing (e.g. AdVIC or Support After Homicide), tourist victims (Irish
      Tourist Assistance Service) or victims of road traffic incidents (PARC Road Safety Group). Individuals who do not
      report to the Gardaí are very likely to seek help from such organisations, often by contacting their helpline or
      visiting their website. Helplines are particularly closely associated with victims of domestic abuse or sexual
      violence, both of which are characterised by especially high levels of under-reporting. The importance of
      helplines in this area is evidenced in the available statistics from rape crisis and domestic abuse support
      services. In 2015, Dublin Rape Crisis Centre (DRCC) received 11,789 helpline contacts (DRCC, 2016: 4). Women's Aid experienced similar
      levels of demand in 2015, responding to 9,308 calls on their national Freephone helpline (Women's Aid,
      2016: 12). The websites of these
      organisations also receive significant levels of traffic. In 2015, DRCC's website recorded 83,478 visits and
      Women's Aid reported 167,229 visits to its website. Although all of these visits would not have been by
      victims, the figures demonstrate high levels of reliance on supports outside of the formal criminal justice
      system. This support is vital for those who do not make a formal complaint but still wish to access services such
      as counselling.
    


    
      Outside of specialist organisations like those listed above, the Crime Victims Helpline
      (CVH) represents an important source of support for victims who do not report. As will be seen below, the Gardaí
      inform all victims about the CVH, but the service is equally important for those who do not make a formal
      complaint or who are still deciding whether to do so. The CVH was established in 2005 and is a national freephone
      helpline staffed by trained volunteers which is funded by the Commission for the Support of Victims of Crime. It
      also offers a text service and a website (www.crimevictimshelpline.ie) which the organisation itself describes as ‘one of the most
      comprehensive information sites for victims of crime in Ireland’ (CVH, 2015: 3). It is labelled as ‘a one-stop shop for victims seeking
      emotional support; information about the criminal justice system; and assistance in coping with the effects of
      crime’ (Ibid.), and CVH volunteers advise callers on how to report to the Gardaí and/or on specialist support
      services which are available in their area. Volunteers can liaise with Gardaí or other services on behalf of a
      victim if s/he requests this (Ibid: 4).
    


    
      The CVH is a crucial service within the criminal justice system, as evidenced by its
      inclusion within the Victims Charter, which details the level of service which victims can expect from the
      helpline (Victims of Crime Office, 2010: 12). The CVH commitments in the Charter include a guarantee of confidentiality as well as the
      promise to provide various types of advice, including: general information about the criminal justice system; the
      process involved in reporting to the Gardaí; details of relevant specialist support services; and how to apply
      for compensation. The importance of the helpline is evident in the increase in callers since its introduction in 2005. In its first year, the CVH received 168 calls. In 2015 it received
      over 3,200 contacts by phone, email and text message (CVH, 2016: 2). Three-quarters of these contacts were with victims and
      the remainder were with ‘friends or family members; other service providers (such as GPs or counsellors); and
      members of An Garda Síochána’ (Ibid.: 6). The most common offences of which callers to the CVH had been victims
      of were assault (26%) and burglary/robbery/theft (20%) (Ibid.: 8). The primary purposes for contact were for
      emotional support (40%) and information regarding the criminal justice system (37%) (Ibid.: 9).
    


    
      It is clear from these statistics that the CVH has a significant reach. Research with
      victims conducted by Kilcommins et al. has demonstrated that the CVH is effective in its service provision. Just
      over a third of the participants surveyed in this research had used the CVH (Kilcommins et al., 2010: 72). Well over half (65.8%) of respondents reported using the
      CVH for general information. A similar number (64%) said they had accessed the CVH for emotional support. Nearly
      half of respondents had accessed information about other support organisations (42.3%) and just over a third had
      accessed information about state agencies (33.3%) (Ibid.: 75–6). Drawing on the respondents’ accounts of their
      experience with the CVH, Kilcommins et al. concluded that the CVH ‘provides a very useful and effective service
      which acts as an entry point allowing victims to access not only information but also ongoing emotional support
      and reassurance’ (Ibid.: 76). Significantly, the report also showed a very high rate of satisfaction with the
      CVH. Of the 104 valid responses to this part of the survey, fifty-three respondents (51%) stated that they were
      very satisfied with the CVH. Another thirty-nine (37.5%) indicated that they were satisfied (Ibid.: 78).
    


    
      Given the importance of the CVH as a source of information and support for victims
      (particularly those who have not made or may not make a formal complaint), awareness of this service within the
      community generally is very important. As will be seen below, the Gardaí inform all victims about the CVH when
      they make a complaint, but visibility within the community generally is vital if those who do not engage with the
      formal criminal justice process are to access it. Unfortunately, Kilcommins et al. found a lack of awareness
      about the CVH among both the general public and professionals and representatives of community groups (Kilcommins
      et al., 2010: 81) and recommended a ‘systematic
      information-giving programme targeted at key professionals and community organisations who are likely to be in
      contact with victims’ (Ibid.: 173).
    


    
      The CVH has recently invested much energy and resources in raising awareness about their
      services. Such awareness-raising was a key component of the CVH Strategic Plan 2011–2014. The CVH now has
      an increased presence on social media and is connected with a broader audience on Twitter and on Facebook (CVH,
      2015: 3). In 2015 it also launched a short film about its
      work which was shown in cinemas across Ireland (CVH, 2016: 2). Initiatives like these have increased societal awareness
      about the important services offered by the CVH.
    


    Report to the Gardaí and investigation


    
      Gardaí play a crucial role in the support of victims of crime, not least because a Garda is
      often the first person to whom a victim recounts the incident (ICCL, 2008: 50). Article 4 of the EU Directive on Victims’ Rights places a clear onus on police to provide
      adequate services to victims, setting out a comprehensive list of information which victims must receive ‘from
      the first contact with a competent authority’. The Gardaí are the organisation within the criminal justice system
      who fulfil this role. Article 4 stipulates that victims must be given information about: available support
      (medical, specialist, psychological, accommodation); the process involved in making a formal complaint; available
      protection measures; availability of legal aid and/or how to access legal advice; availability of compensation;
      interpretation and translation services; relevant protections for individuals who have been victimised outside of
      their resident member state; complaints/redress procedures; contact details for communications about developments
      in the case; available restorative justice services; and the possibility of reimbursement of expenses.
    


    
      Further, Article 5 provides that victims are entitled to a ‘written acknowledgment of their
      formal complaint … stating the basic elements of the criminal offence concerned’. This must be in a language
      which the victim can understand. Victims must also be facilitated to make their complaint in a language they
      understand by ‘receiving the necessary linguistic assistance’. Finally, Article 6 provides that victims are
      entitled to receive information about the progress of their case, a decision not to prosecute and/or impending
      trials. Thus, there are high expectations about the level of service provision (and in particular, information
      provision) which the Gardaí should be delivering to victims. At national level, as with all criminal justice
      system stakeholders, the basic entitlements which victims can expect from the Gardaí are listed in the Victims
      Charter. Given the breadth of their obligations, for ease of discussion and critique, the services provided by
      the Gardaí will be considered here under three headings: (1) report and recording practices; (2) information
      provision; and (3) protection of vulnerable groups.
    


    Report and recording practices


    
      When a victim contacts the Gardaí about a crime or traumatic incident, the Victims Charter
      states that the Gardaí will ‘respond quickly to the call and investigate the complaint’. The Report of the Garda
      Inspectorate on Crime Investigation found that, despite this commitment, victims have experienced some issues
      with this stage of the process, including the physical environment of Garda
      stations and crime recording. These issues need to be addressed if victims are to receive an effective service at
      this stage of the process.
    


    Information provision


    
      The Victims Charter places significant recurring responsibilities on the Gardaí to provide
      information to victims. When a victim makes a complaint, s/he must be informed of the name, telephone number and
      station of the investigating Garda and the PULSE (Police Using Leading Systems Effectively) incident number. The
      Gardaí must also ‘[e]xplain what will happen and keep the victim informed of the criminal investigation’ and
      ‘[t]ell the victim in writing about the [CVH] and the other services available for victims’ (Victims of Crime
      Office, 2010: 16).
    


    
      The obligation to provide information continues throughout the investigation and trial of
      the offence. The Gardaí also have specific responsibilities to provide victims with the following information
      when a suspect is due to appear in court:
    


    
      	
        whether the suspect is being held in prison or is on bail (and any
        conditions which attach to bail);
      


      	
        the time, date and location of the court hearing;
      


      	
        details of the prosecution process, including information about
        support which is available from voluntary organisations in relation to attendance at court (e.g. accompaniment
        services);
      


      	
        whether a victim impact statement is possible; and
      


      	
        the final result of the trial (Victims of Crime Office, 2010: 16).
      

    


    
      Previously, the Gardaí would automatically pass details of victims to Victim Support (a
      voluntary organisation which provided support to victims of crime in Ireland until 2005). Concerns arose as to
      whether this practice was compatible with data protection rules. Having reviewed the matter, the Data Protection
      Commissioner advised that the Gardaí could no longer engage in this practice. If a referral to a victim support
      organisation was to be made, this could only be done with the victim's informed consent (Office of the Data
      Protection Commissioner, 2001). The
      Data Protection Commissioner cautioned that ‘even when acting in furtherance of “good causes” – organisations
      must be sensitive to people's privacy rights, to ensure that inadvertent breaches of data protection law are
      averted’ (Ibid.). Thus, the Gardaí now advise victims about relevant organisations but do not inform these
      organisations about victims.
    


    
      The Gardaí formally communicate information to victims via standardised letters that are
      generated by the PULSE system and are signed by or on behalf of the District
      Officer (Garda Inspectorate, 2014: 4).
      The first letter empathises with the victim and provides the PULSE reference number, the investigating
      Garda's name and the Garda station contact number, as well as the contact details for the CVH. A leaflet with
      the contact details of other support organisations is also enclosed (Ibid.). The second letter will be sent once
      an offender has been identified and the case has progressed (Ibid: 5). Despite these arrangements and the
      commitments made in the Victims Charter, several studies have identified shortcomings in the information provided
      by the Gardaí to victims during investigations (Garda Inspectorate, 2014: 5; An Garda Síochána, 2015: 11; Kilcommins et al., 2010: 45).The
      results of these surveys are disappointing and highlight significant shortcomings in the service being delivered
      to victims by the Gardaí. As noted in the introduction to the chapter, the right to information is one of the
      cornerstone rights for victims as it makes them aware of available supports and protections and helps to minimise
      feelings of loss of control or isolation which victims can experience within the criminal justice process (for
      full discussion see Chapter 6).
    


    Protection of vulnerable groups


    
      A number of key services are offered by the Gardaí to ensure that all victims, regardless of
      any special sensitivities they might have, are treated equitably at the reporting and investigation stages of the
      criminal justice process. For victims of sexual offences, a Garda of the same gender will be provided to
      investigate the offence and, as far as possible, a doctor of the same gender will also be provided for
      examination purposes (Victims of Crime Office, 2010: 17).
      Details of relevant support organisations in the locality will also be provided (Ibid.). There are also special
      services for families of victims of unlawful killings, most notably, the family's local Garda Superintendent
      will keep contact directly with it and any support organisation with which the family is engaging (Victims of
      Crime Office, 2010: 17). This contact will be maintained
      via a Garda Family Liaison Officer (FLO,) who is a specially trained member of An Garda Síochána. There are 474
      trained FLOs throughout Ireland (Garda Inspectorate, 2014:
      30). Although FLOs are primarily appointed in cases of unlawful killings, they can be appointed in any other case
      where the District Officer deems it appropriate (McMahon, 2015). Victims of domestic abuse will be advised about local
      support agencies. They will also be notified that the Gardaí have a pro-arrest policy in domestic abuse cases
      (Victims of Crime Office, 2010: 17). For victims who do not
      speak English, free translation services are provided by the Gardaí (Ibid.: 18). Finally, there is special
      provision for members of the LGBT (lesbian, gay, bisexual and transgender) community, who may be referred to an
      LBGT Liaison Officer, and for victims of racist incidents, who may have the support of Ethnic Liaison Officers
      (ELOs). Access Officers are also available for victims with disabilities. These
      officers provide additional assistance and guidance for these victims to allow them to overcome any challenges
      they might face in accessing Garda services.
    


    
      The Gardaí also have specialist interviewers who are trained to interview children under 14
      years of age and persons with an intellectual disability who are making complaints in relation to sexual crime,
      or offences involving violence or threats of violence (An Garda Síochána, 2013: 71). These specialist interviewers can also interview victims
      of sexual crime or serious crime or witnesses to those crimes, where they are directed to do so (Ibid.).
      Generally, specialist interviewers will interview children and persons with intellectual disability in plain
      clothes ‘unless the circumstances dictate otherwise’ (Ibid.: 72). There are also ‘dedicated interview suites’ at
      ‘strategic locations throughout the country designed to provide appropriate facilities for interviewing
      complainants in accordance with the provisions of … the Criminal Evidence Act 1992’ (i.e. recording of
      interviews) (Ibid.). The details of these provisions have been discussed in Chapter 4. The interview suites are
      located away from Garda stations. They may also be used for interviewing complainants of other serious crimes
      when this is appropriate (Ibid.: 73).
    


    
      Kilcommins et al. found that FLOs have a positive influence on the experience of the
      families of victims of unlawful killing. Although the sample of victims who had experienced the support of an FLO
      was small, the researchers found that the majority were satisfied with the service provided and noted the ‘very
      positive contribution which [FLOs] can make to victim experiences’ (Kilcommins et al., 2010: 57). However, the Garda Inspectorate was somewhat less
      positive about the role of LGBT officers and ELOs, particularly the fact that both of these roles are now linked
      (Garda Inspectorate, 2014: 46). Issues have also been
      raised about the response of the Gardaí to domestic abuse incidents. Although it is stated that the Gardaí have a
      ‘pro-arrest’ policy, it would seem that arrests are typically made only for breach of a domestic violence order,
      and not for crimes such as assault (Garda Inspectorate, 2014: 20).
    


    Strengthening Garda service delivery to victims: Garda
    Victims’ Service Offices and the Criminal Justice (Victims of Crime) Bill 2016


    
      Garda Victim Service Offices were launched by Garda Commissioner Nóirín O’Sullivan in
      Waterford Garda Station on 9 December 2015. The creation of twenty-eight Victims of Crime Offices within the
      Gardaí aims to ensure that victims are kept informed about the progress of their cases. These offices were
      originally piloted in Dublin and Waterford and, since December 2015, there is one within every Garda Division.
      The offices are staffed by specially trained Gardaí who operate to a Standard Operating Procedure. The offices
      are open between 9am and 5pm, Monday to Friday. Victims of crime can choose between receiving contact by phone, letter or email. The central role of these offices is to keep victims
      informed of all significant developments associated with their case and to provide contact details for relevant
      support/counselling services. In crimes such as burglary, assault or criminal damage, victims receive a follow-up
      call from the Victim Service Office to ensure that they have all the information they require, including contact
      details of the investigating Gardaí. Victims can also raise any concerns they have in the wake of the crime, or
      issues with the investigation. They will be provided with crime prevention advice and details for external
      services available from other state and/or non-governmental agencies. Victims of domestic abuse, sexual crime or
      other crimes where there is trauma will continue to be given advice and support in person from investigating or
      specialist Gardaí. Significantly, in light of criticism from the Garda Inspectorate about monitoring of victim
      treatment, the Gardaí have undertaken to assess victim satisfaction with their services via their quarterly
      Public Attitude Survey and engagement with victims and their representative groups. The improvement of victim
      satisfaction will also be furthered by changes to the PULSE system which will allow for the capture of more
      information about victims’ needs (McMahon, 2015). There
      will also be ‘enhanced functionality in relation to the printing of letters to victims of crime including two
      additional letters’ (Ibid.). Given the recent introduction of these offices, it is too soon to tell whether they
      will be successful in meeting some of the problems highlighted in the 2014 Garda Inspectorate report and other
      studies discussed above. However, since their introduction, the CVH has already reported a ‘notable decrease in
      calls to the helpline where the caller in unable to make contact with the investigating Garda’ (CVH, 2016: 1). Thus, it seems that this initiative holds significant
      promise for improving the service which the Gardaí deliver to victims.
    


    
      Garda service delivery to victims of crime will also be strengthened by the commencement of
      the Criminal Justice (Victims of Crime) Act 2017, which places many of the existing Garda commitments on a
      statutory footing, creating legally enforceable rights for victims. Section 7 creates a list of information which
      all victims are entitled to upon first contact with the Gardaí. This includes information about available support
      services, reporting procedures and the availability of legal aid, compensation or expenses. Further, section 8
      creates an obligation for Gardaí to inform victims that they are entitled to request certain other information
      about investigations and criminal proceedings, such as information about developments in the investigation or a
      decision not to prosecute. The Act also places special protections for vulnerable victims on a statutory footing.
      Section 12 entitles victims to be accompanied by a person of his/her choice, including a legal representative,
      when making a complaint. Section 15 also places an obligation on Gardaí to assess victims to determine whether
      they have any special protection needs which may require special measures to be employed during the investigation. Examples of special measures which might be made available include the use
      of specially trained interviewers, conducting interviews in adapted premises, continuity of interviewers and the
      availability of interviewers of the same gender as the victim where the offence involves sexual or gender-based
      violence or violence in a close relationship.
    


    Sexual Assault Treatment Units (SATUs)


    
      Given the special circumstances of sexual violence, particularly the importance of gathering
      forensic evidence quickly and effectively, SATUs offer a very important service for victims. There are six SATUs
      in Ireland (Cork, Donegal, Dublin, Galway, Mullingar and Waterford), as well as Sexual Assault Services Midwest
      in Limerick. The units are ‘geographically distributed around the country … to maximise equitable ease of access’
      (Kennedy et al., 2016: 3) Victims may
      approach a SATU directly or be referred by a medical practitioner (e.g. GP or hospital emergency department), or
      Gardaí may refer victims to SATUs for the collection of forensic evidence which will be used to investigate the
      offence. Forensic samples may be collected up to seven days after a rape or sexual assault. If the victim has
      reported to the Gardaí, a Garda will be present to collect the forensic samples. For victims who present to the
      SATU outside of the seven-day period, an examination and after-care will also be provided and the examiners will
      document any injuries the victim may have. All SATU services, including follow-up appointments, are provided free
      of charge. Upon arrival at a SATU, victims meet with a support worker from a rape crisis centre who will support
      them throughout the forensic examination process and provide them with information about support services which
      are available from the rape crisis centre. There were 685 attendances at the six SATUs in 2015 (Eogan, 2016: 6). The majority of victims attended the
      SATU within 72 hours of the incident (Ibid.).
    


    
      A significant recent development for victims attending at SATUs is that forensic samples can
      now be collected and stored even if the victim has not or is not going to immediately report to the Gardaí.
      Previously, samples could not be used in a criminal investigation unless there was a Garda presence during the
      collection process, as it was felt that this was necessary to preserve the chain of evidence. Where the victim
      consents, new protocols now allow for collection without Garda involvement and storage for up to one year to
      allow the victim some time to decide whether to proceed with a formal complaint (SATU, 2014: 102). Examiners at the SATU will write
      and store a medico-legal report and this will be provided to the Gardaí along with the samples if the victim
      decides to proceed with a formal complaint. After one year of storage the samples will be destroyed unless the
      victim requests in writing that they be stored for another year (Ibid.). This service commenced in July 2016
      (Rogers, 2016).
    


    
      Victims who are under the age of 18 will require the consent of a parent or legal guardian
      before an examination may be carried out. Children who are below the age of 14 will not be examined in SATUs but
      will be referred to the Child and Adolescent Sexual Assault Treatment Service (CASATS) in Galway or examined by
      another agency within the Health Service Executive. For example, examinations may take place in St Louise's
      Unit in Crumlin Children's Hospital or St Claire's Unit in Temple Street Children's Hospital.
      Examinations may also be carried out by a suitably qualified medical practitioner where this is appropriate.
      CASATS provides a 24-hour service for child victims of sexual abuse under the age of 14. In June 2014, Children
      At Risk In Ireland (CARI) (a support organisation for child victims of sexual abuse) began providing
      accompaniment services to CASATS. This service is available on a 24/7 basis, 365 days a year (CARI, 2015: 17).
    


    Victims from outside of Ireland


    
      The primary support for visitors to Ireland who become victims of crime is the Irish Tourist
      Assistance Service (ITAS), a voluntary organisation which offers a free and confidential support service. The
      ITAS was founded in April 1994 and supports victims of all types of crime. Services offered by ITAS include:
      helping to address medical needs; provision of telephone/fax/email facilities; interpretation services; liaison
      with embassies, Gardaí and other agencies on behalf of the victims; help with arrangement of emergency travel
      documents; cancellation of credit cards; organising money transfers; re-issue/re-schedule of stolen travel
      tickets; arrangement of accommodation/meals in emergency situations; and transport.
    


    
      There are good links between the ITAS and the Gardaí, who refer tourist victims to them for
      support. The strength of the working relationship between the ITAS and the Gardaí is evidenced in the fact that
      the ITAS opened a satellite centre in Pearse Street Garda Station on 16 June 2016. The ITAS provided assistance
      in 445 incidents of crime or other traumatic events in 2015, assisting 823 tourists (ITAS, 2016: 12). Eighty-six per cent of these
      individuals were referred to ITAS by the Gardaí. Eighty-three per cent of these referrals were from Garda
      stations in Dublin (Ibid.). In 6% of cases, tourist victims contacted the service directly and referrals also
      came from embassies (5%), the tourist industry (2%) and other sources (1%) (Ibid.: 13).
    


    
      Crimes committed against tourists are relatively common. In 2015, seven tourists a day
      reported a crime in Ireland (ITAS, 2016: 4). Thus, the
      services provided by the ITAS are an important part of the criminal justice system infrastructure for individuals
      who fall victim to crime while visiting Ireland. However, despite seemingly good links between the ITAS and the
      Gardaí who refer tourist victims to them for support, only one in eleven
      tourists who reported crime contacted the ITAS (Ibid.). Thus, only approximately 10% of tourist victims are
      receiving assistance. There may be a number of reasons for this, including not requiring special assistance.
      However, Lisa Kennedy (chief executive officer of ITAS) suggests that other reasons may also contribute to these
      victims not availing themselves of assistance, including: (1) not being informed of the service; (2) language
      barriers, resulting in victims not understanding what the ITAS offers; and (3) information about the ITAS being
      offered in a manner which discourages victims from approaching the service (Kennedy, 2015). Kennedy suggests that appropriate
      referral processes and training for Gardaí should be put in place to ensure that tourist victims receive
      appropriate support and assistance. Given the numbers of tourist victims in Ireland each year, this is an
      important aspect of service provision for victims which should not be overlooked.
    


    Rights in relation to prosecution decisions


    
      The process surrounding prosecution decisions can often be very distressing for victims, who
      may be disappointed with the charge decision which is made and will feel disillusioned if a decision not to
      prosecute is taken. To help them to understand and accept a decision not to prosecute, victims are entitled to
      request reasons for such a decision. If they are not satisfied that these reasons are valid, a review can be
      requested. The right to review of a decision not to prosecute is provided for in Article 11 of the EU Directive
      on Victims’ Rights.
    


    
      For less serious offences such as minor assaults or public order offences, the Gardaí will
      make the decision on whether to prosecute and will prosecute the offence in the name of the Office of the DPP.
      Victims can request a summary of reasons for the decision of the Gardaí not to prosecute. Forms for this request
      are available on the Garda website. The application must be made within twenty-eight days of the victim's
      finding out that no prosecution will take place and must be sent to the relevant Superintendent. If the victim is
      not satisfied with these reasons, s/he can request a review of the decision. This request must be made within
      twenty-eight days of provision with the summary of reasons. The review will be carried out by the relevant Chief
      Superintendent in the area.
    


    
      The Victims Charter provides that the Office of the DPP will take the views of a victim into
      account when deciding whether to prosecute (Victims of Crime Office, 2010: 30). Information about a decision not to prosecute may be provided for fatal cases which
      occurred on or after 22 October 2008 or for any case which occurred on or after 16 November 2015 (Victims of
      Crime Office, 2015: 4). The extension
      of the scheme to all offences in 2015 is due to the Victims of Crime Office's new obligations under the EU Directive on Victims of Crime and is a very welcome move
      from a victims’ rights perspective. Victims, or the families of victims in fatal cases, who wish to obtain a
      summary or reasons for a decision not to prosecute must complete a ‘request for reasons’ form which is available
      on the Office of the DPP's website or from Garda stations (Ibid.: 5). This request must be sent within
      twenty-eight days of the date when the victim was informed of the decision not to prosecute, but this time period
      might be extended ‘if there is good reason and if it is in the interests of justice’ (Ibid.: 5). A summary of
      reasons should be provided in writing within twenty-eight days. If this period is to be extended, the victim will
      be informed in writing that it may take longer to release the information and will be provided with an indication
      of when the information may be available (Ibid.: 6). The DPP cannot provide a summary of reasons where a suspect
      was dealt with under the Garda Síochána Adult Caution Scheme or the Juvenile Diversion Programme or where the
      information would: interfere with an ongoing criminal investigation; prejudice a future court case; or jeopardise
      the personal safety of any person or the security of the state (Ibid.: 4–5).
    


    
      In the period from October 2008 (i.e. the introduction of the policy on giving reasons for
      decisions not to prosecute in fatal cases) to November 2015, ninety-seven requests for reasons were made (Office
      of the DPP, 2016a: 25). Sixty-four per
      cent of these requests related to fatal road traffic incidents. Ninety-two of these requests were granted.
      Unsurprisingly, when the facility to ask for reasons not to prosecute was extended to all crimes in November
      2015, the number of requests increased considerably. Between November 2015 and June 2016, 333 requests for
      reasons were made, with reasons being given in 216 cases (Ibid.). Examples of instances where requests are
      refused include requests relating to decisions made prior to 16 November 2015, or where giving a reason may
      prejudice a future court case (Ibid.).
    


    
      It is possible to ask for a review of a decision made by the DPP. Such requests must be made
      within twenty-eight days of the date on the letter informing the victim of the reasons not to prosecute or, where
      reasons were not sought, within fifty-six days of the date when the victim was informed of the decision not to
      prosecute (Office of the DPP, 2015:
      7). These time limits may be extended if there is a good reason and an extension is in the interests of justice.
      The review is performed by a lawyer who was not involved in making the original decision and should be completed
      within six weeks of receipt of the request but may take longer in complex cases. There are two possible outcomes
      in a review: reversal of the original decision (in which case the Gardaí will be instructed to start court
      proceedings) and confirmation of the original decision. When the latter decision is issued, there is no further
      right of review but a victim who is unhappy with how his/her request for reasons or review was dealt with can
      make a complaint (Ibid.: 8). In the period from November 2015 to June 2016, 135 requests for review were received by the Office of the DPP (2016a: 25). The original decision was upheld in 106 cases. Eleven requests were deemed to be invalid
      for various reasons (e.g. because the decision not to prosecute was taken by the Gardaí) and eighteen requests
      were still pending when the Annual Report was published.
    


    
      The Office of the DPP set up a Communications and Victims Liaison Unit in July 2015 (Office
      of the DPP, 2016a: 24). The aim of this unit is to ensure
      that the Office meets its obligations under the EU Directive on Victims Rights. The Unit deals with all requests
      for reasons not to prosecute and reviews requests received from victims and provides information to victims who
      contact the Office. The Unit has produced two information booklets for victims: How We Make Decisions and
      How to Request Reasons and Reviews (Ibid.). Both of these booklets are available on the website of the
      Office. These initiatives should have a positive effect on victim satisfaction levels with the DPP and ensure
      that victims will have consistent access to information which they are entitled to, as well as meeting some of
      the criticisms which victims have previously expressed about the Office of the DPP (ICCL, 2008: 17; Kilcommins et al., 2010: 124). The right to seek reasons for a decision not to prosecute and the right to review
      decisions in relation to prosecutions are now provided for in the Criminal Justice (Victims of Crime) Act 2017
      (sections 8(2)(d) and 10, respectively). There are no substantive changes to the procedure itself but the
      creation of legally enforceable rights in this area further strengthens protection for victims.
    


    Trial support


    
      Attending court as a witness can be traumatic for victims. As victims attend as witnesses
      for the state and not as parties in their own right there is often a sense of powerlessness, and indeed some
      victims (especially victims of serious crimes such as sexual or violent offences or the families of victims of
      unlawful killings) can experience the trial process as a form of secondary victimisation. In Ireland a number of
      initiatives and services provided by both criminal justice stakeholders (i.e. the Courts Service and the Office
      of the DPP) and voluntary support organisations seek to ensure that attendance at court is not unduly
      distressing.
    


    Pre-trial support for victims


    
      ‘Courts are rarely victim-friendly places’ (Mawby, 2007: 220) and ‘[i]ncomprehension as to the workings of the
      judicial system pose[s] significant hurdles to the uninitiated’ (Mulkerrins, 2003: 125). Information about the process is vital to offset
      victims’ feelings of isolation and confusion. To deal with victims’ concerns
      and queries about the court process and arrange advance visits to courthouses prior to the trial, the Courts
      Service has ‘customer liaison officers’ (Victims of Crime Office, 2010: 24). In a study by Kilcommins et al. many of the victims surveyed expressed satisfaction with
      the service provided by court officials (Kilcommins et al., 2010: 117). Victim support organisations also perform an important role in supporting victims at this
      stage of the process and providing them with relevant information. The study by Kilcommins et al. recorded ‘a
      very positive response’ regarding information provided by support organisations about court procedures (Ibid.:
      118).
    


    
      The Office of the DPP also has significant responsibilities for information provision, as
      well as an obligation to meet with victims pre-trial if this is requested. The Victims Charter states that when
      victims are attending court as witnesses the relevant representatives of the DPP must:
    


    
      	
        treat the victim with respect, taking account of his/her personal
        situation, rights and dignity;
      


      	
        liaise with the Gardaí to ensure that the victim is kept up to date
        (especially if the offence is of a violent or sexual nature);
      


      	
        arrange for the victim to speak with the prosecution barrister or
        solicitor before the court case if the victim wishes to do so. The purpose of this meeting is to explain what
        will happen in court (Victims of Crime Office, 2010: 30).
      

    


    
      The pre-trial meeting with the prosecution legal team is a key support for victims. Although the conversation
      which occurs is necessarily limited because the lawyers cannot be seen to ‘coach’ the witness, these meetings
      provide victims with important information so that they can feel that they are not forgotten within the process.
      If evidence is to be given by video-link, the victim is brought to the video-link room and shown where s/he will
      sit and how the evidence will be taken (Grozdanova and de Londras, 2014: 11). The Rape Crisis Network of Ireland has praised the introduction of meetings between
      representatives from the Office of the DPP and victims, noting that this process (which includes a tour of the
      courts) ‘though very simple … has a profound effect on victims and has been very helpful in alleviating fear of
      unknown surroundings and procedures’ (ICCL, 2008: 18).
      Research conducted by Grozdanova and de Londras found that meetings between representatives of the Office of the
      DPP and victims are ‘extensively held’ (Grozdanova and de Londras, 2014: 11).
    


    
      Another important resource for victims at the pre-trial stage is the material which is
      provided on the websites of the various criminal justice agencies. The Courts Service provides access to both a
      DVD and a booklet entitled Going to Court for Young Witnesses. Two
      booklets, Going to Court as a Witness and The Role of the DPP are available on the website of the
      Office of the DPP. Further, for victims who have the option of providing a victim impact statement, the Gardaí,
      the Office of the DPP and the Victims of Crime Office have collaborated to develop guidelines entitled ‘Making a
      Victim Impact Statement’ to help victims to draw up their statements.
    


    Services available for victims during the trial


    
      During the trial, victims are entitled to special arrangements to protect them from coming
      into contact with the accused, and court accompaniment. The customer liaison officers within the Courts Service
      can arrange access to victim rooms and reserve family seating in murder and manslaughter cases (Victims of Crime
      Office, 2010: 24). A dedicated suite of four rooms and
      reception area for victims are available within the Criminal Courts of Justice in Dublin and waiting rooms are
      available in ‘almost all refurbished courthouses and also in a number of other courthouses’ (Ibid.). The Victims
      Charter also contains a commitment that ‘rooms will be set aside for victims in all future refurbishment
      projects’ (Ibid.). These assurances are mandated by Article 19 of the EU Directive on Victims’ Rights.
      Interpretation services are also available by order of the court for witnesses who do not speak English to aid
      them in giving evidence or making a victim impact statement (Victims of Crime Office, 2010: 25). A legal entitlement to translation and interpretation
      services for victims throughout the criminal justice process is included in section 21 of the Criminal Justice
      (Victims of Crime) Bill 2016.
    


    
      Although efforts are made by the Courts Service to provide special waiting rooms to protect
      victims during the trial, the architecture of many Irish court buildings means that this is not always possible,
      causing concern for victims (Bacik et al., 2007; ICCL, 2008; Kilcommins et al., 2010: 127; Mulkerrins, 2003: 127; for full discussion see Chapter 6). Court accompaniment is an essential service for
      victims, as it provides them with support and a source of information throughout the trial, which can be a very
      confusing and traumatic process. One of the main providers of court accompaniment is Victim Support at Court
      (VSAC), an independent voluntary organisation which is dedicated solely to supporting victims in court. VSAC also
      organises pre-trial court visits for victims and their families to familiarise them with the court setting before
      the trial. Other specialist support agencies also offer court accompaniment services. A key service provider in
      this context is Children at Risk in Ireland (CARI), which offers specialist Child Accompaniment Support Services
      (CASS) (court accompaniment and pre-trial court familiarisation) for children. This service was first introduced
      in 2005 and was originally provided only to child victims of sexual abuse who
      were testifying in court. Since 2009 the service is available to all children who are attending court as
      witnesses in any criminal trial. In 2014 CARI supported thirty-one children going to court to give witness
      testimony in criminal trials (CARI, 2015: 15). Other
      voluntary agencies that provide specialist accompaniment services for victims include Rape Crisis Centres,
      OneinFour and domestic abuse support services such as Women's Aid and ADAPT. In relation to the latter,
      however, it is important to note that support workers can attend only criminal proceedings. They are not
      permitted to support their clients in civil proceedings pertaining to applications for orders under the Domestic
      Violence Act 1996 (as amended), as these proceedings are held in camera. This gap in protection for domestic
      abuse victims whose protection is dependent upon the civil law system as well as the criminal justice process
      will be ameliorated by the provisions of the Domestic Violence Bill 2017, which strengthens protections available
      to victims of domestic abuse during civil proceedings. Section 22 allows an applicant for an order under the
      domestic violence legislation to be accompanied in court by a person of his/her choice (including a support
      worker). Significantly, section 24 of the Bill also imposes an obligation on the Courts Service to provide
      applicants with information on, and contact details for, domestic violence support services.
    


    Coroner's service


    
      Coroners inquire into sudden, unnatural or violent deaths with a view to establishing a
      cause of death and issuing a death certificate. This may involve a post-mortem and/or an inquest. An inquest is a
      public inquiry but, unlike criminal court proceedings, the purpose is not to establish blame for the death. An
      inquest will usually take place between four and ten months after a death. However, it cannot be concluded before
      any criminal proceedings relating to the incident are completed. If there is going to be a criminal trial, a
      preliminary inquest will open within the four to ten month period after the death but it will be adjourned until
      the criminal trial is concluded.
    


    
      One of the key services guaranteed by the Coroner's Service to victims in the Victims
      Charter is the provision of information. Victims are promised information at each stage of the process. Where a
      post-mortem is carried out, the Coroner's Service will tell families where to get information about the
      process (Victims of Crime Office, 2010: 50). Families are
      also entitled to request the findings of the examination on payment of a set fee (Ibid.). Where an inquest is to
      take place, the Gardaí should inform the family as soon as possible of the date, time and place of the inquest
      (Ibid.). Coroners must also demonstrate sensitivity towards victims’ families, for example, by providing them
      with the option to leave the courtroom when potentially distressing information is being provided (e.g. evidence
      from the pathologist) (Ibid.). After the inquest, families can request copies
      of documents such as post-mortem reports from the Coroner's Office on payment of a set fee (Ibid.).
    


    Reimbursement of expenses and compensation


    
      Victims will frequently be disadvantaged financially because of their victimisation. At the
      very least, they will incur travel and/or accommodation expenses if their case goes to court, particularly if the
      trial is held far away from their own home. However, this is often the least of the costs an individual will face
      as a result of being a victim of crime. Victims are likely to face medical and/or counselling fees as well as
      loss of income because of absence from work or the expense of having to replace belongings which have been lost
      as a result of the crime. Victims should have access to recompense for the harms which have been visited upon
      them, or at the very least access to reimbursement of expenses for attending court for the trial of the offence.
      It was seen in the last chapter that offenders may be ordered to pay compensation to victims. However, this does
      not always occur and many offenders may not have the means to provide adequate compensation. Consequently, the
      state must take some responsibility for both reimbursement of expenses incurred when attending court and the
      payment of compensation. Minimising the pecuniary effects of victimisation is a very important service for
      victims.
    


    Reimbursement of expenses


    
      Article 14 of the EU Directive on Victims’ Rights states that victims should be able to
      apply for reimbursement of expenses incurred as a result of their active participation in criminal proceedings.
      The Victims Charter provides that the Gardaí must inform victims about the possibility of reimbursement of court
      expenses (Victims of Crime Office, 2010: 16). Where a
      victim's case goes to court, s/he may apply to the Gardaí for payment of the expenses incurred in attending
      court as a witness to give evidence. Expenses which may be reimbursed include travel costs, meals and, where
      appropriate, accommodation. The expenses will be paid by the Garda Superintendent in the area where the case is
      being prosecuted. Victims can liaise with the investigating Garda about applying for reimbursement of expenses.
      It may also be possible for victims to have these expenses paid in advance if this is necessary to facilitate
      their attendance at court (An Garda Síochána Victim Information Letter). Research suggests that the Gardaí are
      not consistently advising victims of their entitlements in this regard, which is out of step with their
      commitments in the Victims Charter (Kilcommins et al., 2010: 164). This practice will need to change in future as the Victims of Crime Act 2017 requires the
      Gardaí to inform victims upon first contact of ‘any entitlement to expenses arising from the participation of a victim in any proceedings relating to an offence’ (section 7(1)(o)).
    


    State-funded compensation


    
      The EU Directive on Victims’ Rights does not discuss state-funded compensation schemes for
      victims, concentrating instead on the right to obtain a decision on compensation from the offender (Article 16).
      However, there are other relevant international and EU provisions which create obligations regarding state-funded
      compensation. Principle 12 of the UN Declaration provides that:
    


    
      
        When compensation is not fully available from the offender or other sources, States should
        endeavour to provide financial compensation to:
      


      
        
          (a) Victims who have sustained significant bodily injury or impairment of physical or
          mental health as a result of serious crimes;
        


        
          (b) The family, in particular dependants of persons who have died or become physically
          or mentally incapacitated as a result of such victimization.
        

      

    


    
      The Declaration also provides that ‘[t]he establishment, strengthening and expansion of national funds for
      compensation to victims should be encouraged’ (Principle 13). A European Convention on the Compensation of
      Victims of Violent Crimes was introduced in 1983. This Convention obliges states to establish compensation
      schemes for the benefit of victims of serious crimes or their surviving families. Ireland has, however, never
      signed this Convention. Finally, a Council Directive on Compensation to Crime Victims was introduced in 2004
      (2004/80/EC). This Directive requires EU member states to co-operate with each other to facilitate access to
      compensation where an individual falls victim to a crime in a member state where s/he does not reside.
    


    
      In Ireland, state-funded compensation for crime victims is available via the non-statutory
      Scheme of Compensation for Personal Injuries Criminally Inflicted (the Scheme), which was introduced in 1974
      after the Dublin and Monaghan bombings which occurred on 17 May 1974, resulting in the deaths of thirty-three
      people. Although the scheme was introduced in 1974, it was backdated to 1 October 1972, meaning that victims
      could make claims for crimes committed from that date onwards. Under the scheme, damages are payable for
      ‘out-of-pocket expenses, loss of income (including future losses), loss of opportunity, and damages for mental
      distress in fatal cases’ (Murray, 2008: 17). Due to an amendment to the Scheme in 1986, damages are no longer payable for pain and
      suffering. The Criminal Injuries Compensation Tribunal (CICT) administers the scheme. The CICT is composed of
      seven members (a chairperson and six ordinary members), all of whom are qualified solicitors and barristers who
      work on a part-time basis and are paid fees for the work they perform for the CICT. Members
      of the CICT are appointed by the Minister for Justice, Equality and Law Reform.
    


    
      The scheme applies only to victims of violent crime. Applications for compensation may be
      made via application forms which are available on the website of the Department of Justice. Article 3 of the
      Scheme provides that the following individuals are eligible to apply for compensation:
    


    
      
        (a) the person who sustained the injury (the victim);
      


      
        (b) any person responsible for the maintenance of the victim who has suffered pecuniary
        loss or incurred any expenses as a result of the victim's injury;
      


      
        (c) where the victim has died as a result of the injury, any dependent of the victim or,
        if he has no dependent, any person who incurred expenses as a result of his death;
      


      
        (d) where the victim has died otherwise than as a result of the injury, any dependent of
        the victim.
      

    


    
      It is also possible for individuals to claim compensation under the scheme where they have
      sustained injuries as a result of: coming to the assistance of a member of An Garda Síochána; attempting to
      prevent a crime or to prevent the escape of someone who has committed a crime; or trying to save a human life
      (Article 4). Applications for compensation must be made within three months of the occurrence of the crime which
      gave rise to the injury but the CICT can extend this time limit where the circumstances of the case ‘justify
      exceptional treatment’ (Article 21). Murray notes that the CICT can ‘exercise considerable discretion’ in
      relation to these restrictions and ‘[i]ncidents that occurred many years outside the three-month time limit have
      been treated as being exceptional where an applicant can show good grounds for such treatment’ (Murray, 2008: 17). In general, Murray suggests that the CICT will allow a
      period of twelve months for bringing an application ‘and will, for good cause shown, extend the time further’
      (Ibid.). There is no time limit for applications relating to fatal injuries. Article 23 provides that ‘[t]o
      qualify for compensation it will be necessary to indicate to the Tribunal that the offence giving rise to the
      injury has been the subject of criminal proceedings or that it was reported to the Gardaí without delay’.
      However, the CICT will have discretion to dispense with this requirement ‘where they are satisfied that all
      reasonable efforts were made by or on behalf of the claimant to notify the Garda Síochána of the offence and to
      co-operate with them’ (Ibid.).
    


    
      There are a number of restrictions regarding eligibility for compensation. Compensation will
      not be payable ‘where the offender and the victim were living together as members of the same household’ when the
      injuries occurred (Article 10). Compensation is also not payable where the CICT ‘is satisfied that the victim was
      responsible, either because of provocation or otherwise, for the offence giving rise to the injuries’, and the
      CICT may reduce the amount of an award where it is of the opinion that the
      victim has been partially responsible for the offence (Article 13). There is no compensation available for
      injuries incurred as a result of road traffic offences unless the CICT believes that there has been a deliberate
      attempt to run down the victim (Article 12). Compensation is also not payable ‘where the Tribunal is satisfied
      that the conduct of the victim, his character or his way of life make it inappropriate that he should be granted
      an award’ (Article 14). The CICT may also reduce an award where ‘it is appropriate to do so having regard to the
      conduct, character or way of life of the victim’ (Ibid.). Proceedings of the CICT are informal (Article 20).
      Applications are first considered by the staff of the CICT, who make sure that all the relevant information is
      present and that the application is suitable for consideration (Article 24). Once the staff have completed their
      enquiries into the incident, the application is then forwarded to a member of the CICT who will make a decision
      on it.
    


    
      The CICT makes a number of commitments to victims in the Victims Charter, including: the
      provision of information about and support in completing an application form for compensation; polite and
      professional treatment; provision of written decisions; prompt payment of compensation; and provision of
      information about rights of appeal (Victims of Crime Office, 2010: 54). It also promises to provide support to victims who are seeking compensation from another
      EU member state. However, there is evidence that the CICT is not delivering on its commitments to victims as
      comprehensively as it could, and there are limits to the service which it provides. Most notably, the scheme is a
      ‘cash-limited grant scheme’ which means that the CICT has no capacity or authority to pay out more funds in any
      one year than have been voted by the Dáil. If the CICT funding becomes exhausted before the end of a financial
      year it has to wait until the next financial year, when it has been granted more money, before making any further
      payments to applicants. This naturally results in delays in some instances and may mean that the CICT is quite
      restricted in the amounts of compensation which it can pay out. As the CICT does not publish annual reports, it
      is not possible to properly assess its workings or how it is affected by the ‘cash-limited’ nature of its
      operation. Figures released to the Sunday Independent in 2014 showed that the CICT budget in 2013 was
      €11.297m, amounting to 396 payments (Griffin, 2014). The Sunday Independent also found some evidence of delay, interviewing one woman who
      had been waiting three years for €31,000 compensation after her son was murdered in 2011. However, without
      further details on the average waiting times for compensation, it is not possible to comment authoritatively on
      the extent to which delay is an issue for victims who are granted compensation by the CICT.
    


    
      The provision of state-funded compensation for victims is by no means a straightforward
      element of service provision. The current system requires some improvement if it is to offer an appropriate level
      of service to victims. Its cash-limited, non-statutory nature means that the service provided by the CICT is
      necessarily restricted. Extension of the scheme would be highly resource
      intensive but it is something which must be considered if the state is to provide optimum support and protection
      to victims.
    


    Restorative justice


    
      Article 12 of the EU Directive on Victims’ Rights provides that victims have a right to
      safeguards in the context of restorative justice services. In Ireland, restorative justice services are managed
      by the Probation Service and tend to be used most often in relation to young offenders. However, there are some
      restorative justice initiatives for adult offenders also. The Restorative Justice Strategy: Repairing the
      Harm: A Victim Sensitive Response to Offending emphasises that the Probation Service has a ‘victim-sensitive’
      response to restorative justice. The Probation Service makes clear that one of the core principles underpinning
      restorative justice practice is provision of information and support to victims ‘to enable them to make an
      informed decision as to whether they participate in the restorative process, which includes determination of the
      most appropriate form of offender reparation’ (Probation Service, 2013: 7).
    


    
      For young offenders (under the age of 18), restorative justice takes the form of family
      conferencing. A family conference may be ordered by the Court under the Children Act 2001 (as amended) and is run
      by Young Persons Probation. A family conference is a meeting between the young offender, members of his/her
      family, the victim and others who may be involved with the young offender (e.g. a social worker). The aim of the
      conference is to discuss the offender's actions and to devise an action plan which will seek to prevent
      re-offending. The Probation Service has a guide for victims who are involved in family conferences which explains
      the process. Victims are entitled to bring a support person along with them. If victims do not wish to be
      present, they may nominate someone to attend on their behalf or express their views via letter or through the
      Probation Officer (Probation Service Information Leaflet). Victims are also entitled to be informed of the
      outcome of the Action Plan which is agreed at the conference.
    


    
      For adult offenders, a cautioning scheme, operated by An Garda Síochána, came into force in
      Ireland in February 2006. An adult caution may be administered instead of a prosecution where there is evidence
      that an offence has been committed and the individual admits the offence and gives informed consent to being
      cautioned (An Garda Síochána, 2006:
      3). The offence and offender must be suitable for an adult caution and it must be in the public interest for one
      to be administered (An Garda Síochána, 2006: 1). The scheme
      applies to more minor offences such as public order, minor assaults or minor acts of criminal damage. The
      principal purpose of the scheme is to divert from prosecution adults who are unlikely to re-offend (Ibid.: 1). If
      ‘reasonably possible’, the views of any victims must be obtained before an offender is considered for an adult
      caution. Garda guidance on the scheme provides that ‘[t]he effect on the
      victim of the offence in question, and, any reason advanced by him/her as to why a caution should not be applied
      must be carefully considered before a decision is taken on whether to prosecute or to caution’ (Ibid.: 3).
      However, the victim's views are not necessarily determinative and a caution may be appropriate even if the
      victim is opposed to it.
    


    
      Another form of restorative justice which may be used where the offender is an adult is
      Victim Offender Mediation (VOM), which provides an opportunity for mediation between the victim and offender. A
      mediator will prepare with each participant prior to the meeting and then facilitate discussion during the
      meeting. The Court might request VOM post-sentence, but the participation of the service user is voluntary. A
      pilot programme to provide a VOM for victims of sexual crime, approved by the Minister for Justice and Equality,
      commenced in September 2015. The Probation Service's National Victim Services Team co-ordinates and oversees
      the delivery of the pilot through a core group of probation staff who have participated in specialised mediation
      skills and dedicated training on sexual trauma (Probation Service, 2016: 22).
    


    
      Restorative justice offers victims an opportunity for more direct involvement in the
      criminal justice process than does the traditional criminal process of trial and punishment. For some victims,
      there may be significant cathartic benefits in discussing the harms visited upon them with the offender and they
      may feel more confident that victimisation will not re-occur. Positive outcomes for victims who engage in
      restorative justice are evidenced in research carried out by Le Chéile (a non-statutory youth restorative justice
      service in Limerick). As part of an analysis of the services provided by Le Chéile, interviews were conducted
      with six individuals who had acted in the capacity of direct victim or victim representative in a restorative
      intervention (Quigley et al., 2014:
      43). ‘All those interviewed stated that Restorative Justice is a more inclusive, respectful and meaningful
      approach’ (Ibid.). The report also found that those victims who engaged with restorative justice experience two
      final outcomes, which were each considered independent, namely, an increase in their perception of safety or a
      decrease in fear of crime, and an ability to attain closure on the event (Ibid.: 89).
    


    Imprisonment and release of offenders: victims’
    information entitlements


    
      The interests of victims and their families in the criminal justice process do not cease
      when the trial concludes. While some victims may not want to know about an offender's engagement with the
      Probation Services or imprisonment and release, such information is very important for others, particularly where
      a very serious crime is involved and/or when the offender may be returning to live in the same locality as the
      victim and/or his/her family after release. Article 6(5) of the EU Directive on Victims’ Rights provides that
      victims must be ‘offered the opportunity to be notified, without unnecessary
      delay, when the person remanded in custody, prosecuted or sentenced for criminal offences concerning them is
      released from or has escaped detention’. The Victims of Crime Act 2017 imposes an obligation on the Irish Prison
      Service (IPS) to provide information about an offender upon the request of a victim (section 8(2)(m)).
    


    
      Both the Probation Service and the IPS have demonstrated their cognisance of and commitment
      to victims’ rights. In the Joint Probation Service and Irish Prison Service Strategic Priorities 2015–17,
      upholding the rights, supports and protection of victims’ is listed as one of eight strategic priorities. In the
      Victims Charter, the Probation Service guarantees a number of services to victims, including preparation of a
      victim impact report when requested by the courts; support for victims if a family conference is taking place for
      a young offender; and provision of information about various orders which an offender may have received instead
      of a prison sentence (i.e. probation, community service or supervision by the Probation Service) (Victims of
      Crime Office, 2010: 34). The IPS similarly commits to
      providing victims and their families with updates about an offender's time in prison if this is requested.
      The IPS will provide information about a prisoner's release (either temporary release or release upon
      sentence completion), as well as other ‘relevant developments regarding the prisoner's sentence … such as
      transfers between prisons or parole board hearings (for prisoners sentenced to eight years or more)’ (Victims of
      Crime Office, 2010: 38). The Parole Board also ‘seriously
      considers’ representations from victims in relation to parole decisions for offenders (Parole Board, 2016: 5).
    


    
      To fulfil its commitments to victims, the Probation Service has a Victim Services Team which
      responds to victim queries. The Probation Service Annual Report 2015 noted that the Victim Services Team
      responded to a range of queries from victims in 2015, including ‘requests for clarification regarding the nature
      of our work with offenders, the meaning and responsibilities attached to particular Court Orders (Probation) or
      information in relation to support services’ (Probation Service, 2016: 22). The IPS launched its Victims Liaison Service (VLS) in 2000 (Burke, 2016). In May 2016, VLS had 294 live cases of
      prisoners in custody or released on licence in the community under supervision. Forty-nine per cent of those
      cases involved a prisoner who was serving a life sentence. However, the VLS is available to victims or victims’
      families regardless of the crime committed (Ibid.). It is important to note that the IPS offers services to
      victims on an ‘opt-in’ basis. If victims request information, the VLS will enter into direct contact with them to
      inform them of any significant development in the management of the perpetrator's sentence as well as any
      impending release (IPS website). Where people opt in, AdVIC reports that the system works very well (Grozdanova
      and de Londras, 2014: 12). The Court can also order such
      notification at the time of sentencing (Ibid.). However, victims and their families may not always be aware that
      they are entitled to information from the IPS or how to access it (Kilcommins et al.,
      2010: 228). It has been recommended that the right to
      information for victims be extended to the work of the Mental Health (Criminal Law) Review Board, which reviews
      the detention of offenders who have been found not guilty by reason of insanity or who were found to be unfit to
      stand trial (Ibid.).
    


    Conclusion


    
      This chapter has detailed the services available to victims from complaint (or even a
      decision not to report) right through to an offender's imprisonment and eventual release. It is evident from
      the discussion here that the various criminal justice system stakeholders and voluntary organisations have, in
      recent times, significantly increased their commitment to provide effective support for victims at all stages of
      the process. What is also apparent, though, is that while service rights are uncontentious at the level of
      principle and do not encroach upon the formal criminal justice process, there is room for improvement, especially
      in light of new obligations under the EU Directive on Victims’ Rights. There are already efforts to further
      improve services for victims, with notable developments such as the introduction of Garda Victim Service Offices
      and the extension of the provision of reasons for decisions by the Office of the DPP. Other changes, such as
      improvement of the infrastructure of the courts and reform of state-sponsored compensation will involve
      significant capital investment and will inevitably take more time. Overall, however, Irish criminal justice
      stakeholders have demonstrated a firm commitment to effective service provision for victims, and recent
      initiatives would seem to indicate that the momentum to further improve upon these services will continue in the
      future.
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    Ongoing challenges for victims of crime and the criminal justice sector


    
      The coming years provide an exciting opportunity to improve the experience of victims of
      crime in Ireland and to give practical effect to the rights of victims in this jurisdiction. The focus of the EU
      Directive on Victims’ Rights is on the availability of high-quality services delivered in a respectful,
      sensitive, professional and non-discriminatory manner, and it recognises victims of crime as bearers of rights
      rather than mere ‘consumers of criminal justice’ (Zedner, 2004: 146). We must take this opportunity to build upon the many
      positive developments and practices in recent years, while remaining cognisant of the many challenges facing the
      sector.
    


    
      Given the variety and extent of the rights afforded victims under the EU Directive on
      Victims’ Rights, ensuring effective access to protections and services will pose a significant challenge. This
      chapter documents a variety of issues which continue to concern victims of crime in Ireland and those working on
      their behalf. The absence of comprehensive, accurate and reliable data on the experience of victims of crime
      while engaging with the criminal justice system and support services is raised as a concern, particularly given
      the potential value of such information in decisions on public policy, infrastructure and funding. The challenges
      facing the state in tackling the problem of under-reporting and attrition in this country are also examined,
      including the vital importance of acknowledging the existence of victims who do not engage with or disengage from
      the criminal justice system, and understanding the scale of under-reporting and attrition and the multiplicity of
      reasons for this. The burden placed on victims and the potential for disillusionment and further trauma through
      engagement with the system are documented, focusing on the potential to minimise risk through comprehensive
      training programmes designed to enable front-line workers to provide a sensitive and compassionate service to
      victims. Innovative policy options adopted in other jurisdictions, including the creation of an Ombudsman for
      Victims of Crime and measures to unify service provision within the sector, including Witness Care Units, are
      also explored. It is hoped that the significant developments in the creation
      of a more just and supportive environment for victims of crime to date can be built upon to transform the
      experience of crime victims in Ireland.
    


    Transposition of the EU Directive on Victims’
    Rights


    
      While the EU Directive on Victims’ Rights represents a great opportunity for criminal
      justice systems across Europe to strengthen the rights of victims and their families and to improve their
      experiences following a crime, positive steps must be taken to transpose the Directive and enshrine these rights
      in national law.1 The Irish legislature and
      courts have taken steps over many years which seek to enhance the status of victims (see Chapter 4 for more detail). However, we await the comprehensive
      reform necessary to reflect our new obligations under the EU Directive. The Irish government proposes to enshrine
      many of the rights of victims in this jurisdiction in one key piece of legislation, the Criminal Justice (Victims
      of Crime) Act. The drafting of a bill along the lines of the General Scheme of the Criminal Justice (Victims of
      Crime) Bill was approved by government on 14 July 2015 and the Criminal Justice (Victims of Crime) Bill 2016 was
      published on 29 December 2016.2 The Act was
      passed by the Oireachtas in November 2017, significantly later than the required date of transposition of 16
      November 2015, with the result that victims of crime did not benefit from the positive measures contained therein
      for more than two years. It remains to be seen when the Act will come into effect and when victims will be able
      to assert their rights under the Act in reality. This represents a failure on the part of the state to protect
      victims and their families and a failure of Ireland's obligations under EU law. However, Ireland was not
      alone in failing to transpose the directive into national law in a timely manner. At the end of January 2016 the
      European Commission opened infringement proceedings against sixteen member states for non-communication of the
      measures taken to fulfil their obligations under the Directive.3 While some countries had simply failed to communicate details of the steps which they have
      undertaken, several countries had failed to transpose the Directive outright.4 Ireland was the final state to notify the Commission of national
      implementing measures.5 Ireland's failure
      to implement the Directive in a timely manner, despite broad political support and the ‘lucrative political
      appeal of the crime victim’ (Doak, 2015: 139), is regrettable. It leaves the state open to significant fines and, more importantly,
      signifies a lack of urgency and concern for victims of crime in Ireland today.
    


    
      Further concerns persist as to whether the state's planned implementation measures will
      in fact fully comply with Ireland's obligations under the Directive. As discussed in Chapter 4, several bills have been published, including the Domestic Violence Bill 2017 and the
      Criminal Law (Sexual Offences) Act 2017, which supplement existing legislation and fulfil some of the obligations
      under the Directive. However, the primary piece of legislation in this regard
      is the Criminal Justice (Victims of Crime) Act 2017, the long title of which identifies it as ‘an act to give
      effect to provisions of Directive 2012/29/EU … establishing minimum standards on the rights, support and
      protection of victims of crime’. This Act therefore purports to fulfil Ireland's obligations under the
      Directive, yet it focuses exclusively on the right to information (Part 2) and the protection of victims during
      investigations and criminal proceedings (Part 3), limiting its reach to victims who engage with An Garda Síochána
      or the Garda Síochána Ombudsman Commission.
    


    
      Under the Directive, victims have the right to receive information from the point of first
      contact with a competent authority (Article 4). However, under the Act, victims have a right to information when
      they contact or are first contacted by the Garda Síochána or the Garda Síochána Ombudsman Commission in relation
      to an alleged offence, making their right to information contingent on contact with one of these two
      organisations.6 This points to a wider concern
      with the focus on the Garda Síochána and the Garda Síochána Ombudsman Commission in the Act as the sole
      authorities receiving and investigating complaints, that is, the competent authorities. This is noteworthy, given
      range of agencies investigating and prosecuting criminal offences in this jurisdiction and has the potential to
      exclude victims of certain types of crimes, such as regulatory or environmental crimes, from protection. While it
      may be more difficult to prove direct harm to an individual person as a result of a crime of this nature, it is
      not inconceivable, particularly given that both the Directive and the Act define a victim widely, as ‘a natural
      person who has suffered harm, including physical, mental or emotional harm or economic loss’ caused directly by
      an offence.7
    


    
      The narrow focus of the Act is also reflected in the failure to include in legislation wider
      rights afforded to victims under the Directive such as the right to access victim support services, which under
      Article 8(5) of the Directive is not dependent on a formal complaint being made to a competent authority. While
      Section 7(9) of the Act provides that a member of An Garda Síochána or an officer of the Ombudsman Commission may
      arrange for the victim to be referred to a victim support service with their consent, the obligation is limited
      to these organisations. This is not reflective of Article 8 of the Directive, under which the obligation to
      facilitate referrals of victims to victim support services applies to both competent authorities and ‘other
      relevant entities’, which include ‘public agencies or entities, such as hospitals, schools, embassies,
      consulates, welfare or employment services, who are in contact with victims and identify the need for the victim
      to seek the specialised services of a VSO [victim support organisation]’.8
    


    
      It is unfortunate that wider rights given under the Directive are not accommodated within
      the Act, for example, the right to access support services mentioned above or the broad rights to information,
      advice, support, referral, emotional and psychological support, where
      available, under Article 9 of the Directive. While accompanying policies may be announced, it is important to
      remember that a scheme of this nature may not fulfil Ireland's obligations under the Directive. While states
      have freedom as to the manner of implementation of the Directive, this
    


    
      does not however release it from the obligation to give effect to the provisions of the
      Directive by means of national provisions of a binding nature … Mere administrative practices, which by their
      very nature may be altered at the whim of administration, may not be considered as constituting the proper
      fulfilment of the obligation deriving from the Directive.9
    


    
      Individuals must be in a position to clearly recognise their rights and obligations under EU law.10 It is therefore clear that while the Criminal
      Justice (Victims of Crime) Act 2017 is an important piece of legislation in the advancement of victims’ rights in
      this jurisdiction, it has significant shortcomings which will need to be addressed if Ireland is to fulfil its
      obligations under each article of the Directive.
    


    Resources


    
      It is vital that the victims of crime and their families have access to justice, adequate
      information and services in practice, not just in theory, a fact emphasised by the European Court of Human Rights
      in Al-Skeini and Others v The United Kingdom in 2011; ‘the object and purpose of the Convention as an
      instrument for the protection of individual human beings requires that its provisions be interpreted and applied
      so as to make its safeguards practical and effective’.11 The difficulties for victims and support services in Ireland, both statutory and
      non-statutory, resulting from inadequate resourcing have long been recognised ( Bacik et al., 2007; Cooper, 2008; Duffy, 2008; Grozdanova and de Londras, 2014; Mulkerrins, 2003). Many services within the sector have been hit by reductions
      in funding since the onset of recession in Ireland in 2006/2007 and it is important the state should protect
      funding to existing services. However, continuing to fund existing services will not be sufficient; it will also
      be necessary to identify new streams of funding to fulfil new obligations arising from the Directive. In order to
      ensure that the rights of victims enshrined in the Directive move from theory to reality, the state must allocate
      significant resources in both the short and long term (FRA, 2014a: 12; O’Malley-Dunlop, 2015). This will include investment in personnel to provide
      services, for example, court accompaniment and individualised assessment of needs. The requirement under Article
      8 of the EU Directive on Victims’ Rights that free support services must be provided ‘before, during and for an
      appropriate time after criminal proceedings’, irrespective of whether a victim has made a formal complaint to the
      Gardaí, is likely to significantly increase the demands on such services, and
      there will be associated funding demands. Funding for training of police officers, court staff, judges and
      prosecutors is also vital if the experience of victims of crime when they engage with the criminal justice system
      is to be improved. Capital investment will also be required in the coming years to provide further equipment for
      video-links and recording and separate waiting areas.
    


    
      Worryingly, in the Regulatory Impact Analysis of the General Scheme of the Victims of Crime
      Bill, which aims to transpose the Directive,12
      the state indicates that it was not possible ‘to estimate the likely cost of implementation of the procedures in
      the proposed Bill but it is likely that it can be met from within existing resources’.13 It is very difficult to imagine the implementation
      of the Act on a cost-neutral basis. Despite this rhetoric, some increase in funding to the sector has been
      announced. A 21% increase in funding to the Victims of Crime Office was announced in October 2015 to support
      victim support services and to supplement the establishment of Garda Victim Liaison Offices throughout the
      country.14 This brings the total budget to
      almost €1.5 million in 2016. The Tanáiste and Minister for Justice stated that:
    


    
      This increased funding will assist community and voluntary organisations in meeting the
      additional demands for support services, such as the provision of information on the rights of victims and court
      accompaniment, arising from both the implementation of the provisions of the EU Victims’ Directive and the
      landmark new Victims’ Rights Bill which I am introducing.15
    


    
      An increase in funding to COSC (the National Office for the Prevention of Domestic, Sexual and Gender-based
      Violence, from €1.9 million to €2.4 million was also announced.16 While on a percentage basis these amounts may seem significant, in total the investment is
      less than €800,000. The Victims’ Rights Alliance raised concerns about the adequacy of this funding to provide
      the additional supports required and to vindicate the rights of victims under the Directive.17 As COSC funds circa forty organisations and the
      Victims of Crime Office supports fifty victim support organisations, approximately €12,500 extra will be
      available per organisation funded by COSC, and €6,000 extra per organisation funded by the Victims of Crime
      Office.18 A further €250,000 in funding for
      the Victims of Crime Office was announced for 2017.19 Given the significant under-resourcing of the sector to date, it is questionable whether
      these rather small increases in funding will be sufficient to meet increased demands under the Directive and to
      ensure adequate and effective access to services.20 As noted by Williams, the danger with the creation of new rights without adequate support or
      funding from central government is that victims are led to expect a certain standard of service which
      stakeholders are not in a position to deliver (Williams, 1999: 391). More problematically, frustration is directed at individual services and criminal
      justice agencies and attention is distracted ‘from the possibility that there
      might be structural problems underlying crime and criminal victimisation’ (Ibid.: 394). If victims are to be
      given rights and develop expectations, it is incumbent upon central government to adequately resource the
      agencies and services which are required to deliver upon these expectations.
    


    Reliance on volunteers


    
      One consequence of the limited funding available to support services is the relative
      importance of volunteers, and concerns have been raised about a potential over-reliance on volunteers within the
      sector and the sustainability of services staffed solely by volunteers.21 Many victim support services in the country are provided solely by
      volunteers, for example AdVIC, SAH (Support after Homicide), IRVA (Irish Road Victims Association).22 Research conducted by the Victims of Crime Office
      found that 9% of the total spending of funded organisations related to costs associated with volunteers (Victims
      of Crime Office, 2015: 10). While
      volunteers play an important role in the provision of support services to victims, are cost effective, motivated
      and have an ability to engage with victims, there are disadvantages associated with over-reliance on volunteers
      within the sector (FRA, 2014a: 14). Given a lack of
      training, qualifications and experience, there is a danger that volunteers may provide a more limited and less
      professional service for victims. The financial implications of volunteering may lead to high staff turnover and
      high-quality staff not being available to work (FRA, 2014a:
      14). In light of these factors, the European Union Agency for Fundamental Rights (FRA)has stressed the importance
      of an appropriate balance between the number of volunteers and the number of professional staff:
    


    
      [i]n particular, organisations relying on volunteers should make sure that permanent staff
      offer effective guidance to volunteers and supervise the quality of their work. Tasks performed by professionals
      or volunteers of victim support organisations must be in line with quality standards and appropriate to the
      professional background of the person providing the support or advice. (FRA, 2014a: 14)
    


    
      Given the increase in demand for services amid economic constraints, it will be important to ensure an
      appropriate balance between professional and volunteer staff within the sector in Ireland and that those
      volunteers who are in place are properly trained, supervised and quality assured.
    


    Distribution


    
      Another concern facing victims in Ireland is disparity in the distribution of resources for
      service provision throughout the country. Supports to victims are currently ad hoc and piecemeal, with the nature
      and quality of the supports available dependent on geographic location and the
      individual or organisation providing services to the victim (Hanly et al., 2009: 13; Spain, Gibbons and Kilcommins, 2014: 27). For example, it has been suggested
      in the Rape and Justice in Ireland Report that ‘it is quite possible that the very low rate of rape reports in
      the far west of Ireland may be due, in part, to a complete lack of SATU services in this area at the time of the
      study’ (Hanly et al., 2009: 12). This impacts on the victim
      in a number of ways, reducing the quality of service provided to victims (if any), increasing the potential for
      trauma and increasing rates of under-reporting and attrition. It is necessary to rectify the disparity in the
      distribution of resources for service provision throughout the country to ensure equal access to a high standard
      of care for victims. A nationally co-ordinated approach to the funding, ‘planning, delivery and ongoing
      evaluation of support services for victims’ (Hanly et al., 2009: 14) will be important in this regard.
    


    Research


    Quality assurance


    
      Recital 63 of the EU Directive on Victims’ Rights states that ‘it is essential that reliable
      support services are available to victims and that competent authorities are prepared to respond to victims’
      reports in a respectful, sensitive, professional and non-discriminatory manner’. As part of this process, the
      state and service providers must ensure not just the existence, but the adequacy of such services. Accordingly,
      if the experience of victims is to improve in a real and meaningful way, quality assurance processes must be put
      in place to evaluate the standard of service being provided to victims and to record their experiences of those
      services. The absence of a formal process to monitor the quality of services provided to victims of crime by An
      Garda Síochána was noted in the Report of the Garda Inspectorate on Crime Investigation (Garda
      Inspectorate, 2014: 20) and the
      Inspectorate recommended the implementation of a system of quality assurance on victim contact, including a
      quality call-back system ‘which monitors the quality of the service provided to victims of crime to ensure that
      the good work of Gardaí is acknowledged as well as dealing with those who consistently provide a poor service’
      (Garda Inspectorate, 2014: Part 7: 15). In a report on
      Victims of Crime in the EU, the European Union Agency for Fundamental Rights (FRA) suggested that:
    


    
      clear and consistent quality control mechanisms should be established … [it is the]
      responsibility of EU Member States … to monitor support services’ performance, ensuring that they conform to
      designated standards while also respecting the independence of civil society. (FRA, 2014a: 14)
    


    


    
      The adoption of a system of quality control for victim support services, including key
      performance indicators and benchmarks, would enable transparent assessment of services over time and across
      jurisdictions and ensure access to rights in practice. This is particularly important given Ireland's
      obligations under Article 28, which requires member states to provide the European Commission with available data
      on how victims have accessed the rights established in the EU Directive on Victims’ Rights. The first
      communication is required in November 2017 and data must be shared every three years thereafter. This data should
      be collected in a systematic manner and include assessment in light of key performance indicators and data
      collected directly from the victim (FRA, 2014a: 16, 92). In
      furtherance of these aims, the FRA has suggested the adoption of a system of peer review or accreditation of
      victim support services (FRA, 2014a: 100).23
    


    Accuracy of data


    
      The requirement to share data with the European Commission on how victims have accessed
      their rights under the Directive (Article 28; Recital 64) makes clear that this should at a minimum include ‘the
      number and type of the reported crimes and, as far as such data are known and are available, the number and age
      and gender of the victims’. Given well-documented difficulties with official crime statistics in Ireland, steps
      must be taken to ensure that they are investigated to ascertain their accuracy and completeness. For example, the
      Report of the Garda Síochána Inspectorate: Crime Investigation published in 2014 raised serious concerns
      with the recording of crimes on the Garda PULSE system, which is the source from which official crime statistics
      are calculated. The Inspectorate found that the average conversion rate from the call for service to the creation
      of a PULSE incident number (i.e. the unique computer-generated number which is allocated to an incident on the
      Garda computer system) was 63%, which was categorised as low (Garda Inspectorate, 2014.: 26). The Inspectorate ‘learned of an unacceptable practice
      where individual gardaí were deciding not to record a crime’ (Ibid.: 29). Examples of situations where this might
      occur included assault cases where the Gardaí might give the victim some time to consider whether they will
      report or not (particularly where alcohol is involved). There was also evidence that some Gardaí did not record
      incidents involving tourist victims, as it was felt that these victims would not follow up on the report.
      Domestic violence cases were particularly problematic, as some Gardaí did not record the offence where the victim
      was not willing to proceed with a formal complaint (Ibid.: 29).
    


    
      The concerns raised about the recording of crime in Ireland prompted a review of PULSE data
      by the CSO (CSO, 2015; CSO, 2016). Two such reviews have been undertaken to
      date, and while the impact of inaccurate data on recorded crime in 2015 was
      significantly less than for 2011, ongoing difficulties with the data being provided for the purposes of
      calculating official crime statistics were highlighted. It was found that circa 17% of crime reported to An Garda
      Síochána in 2015 was not recorded on the PULSE system (CSO, 2016: 4). Further analysis demonstrated that 3% of incidents included in a non-crime category on
      PULSE (Attention and Complaints) should have been classified as a crime (CSO, 2016: 4). Additionally, it was found that there was no justification provided in the narrative
      in PULSE for downgrading the seriousness of a crime in 33% of all cases downgraded in 2015 (CSO, 2016: 5). Similarly, ‘21% of invalidated crimes lacked sufficient
      explanation as to why they were classified as such’ (CSO, 2016: 5). It was found that removing crimes incorrectly given the status of detected, but without a
      charge or summons sheet attached, would reduce the number of crimes detected by 10% (CSO, 2016: 5). It is important that the CSO continues to work with An
      Garda Síochána to improve the reliability of the data and to review the quality of data provided at regular
      intervals, as planned.
    


    Depth of understanding of the experience of
    victims


    
      It is important that we have a holistic understanding of the experience of victims,
      including those who do not report to official authorities, and an over-reliance on official crime statistics
      should therefore be avoided. Victims’ surveys are an extremely important tool from which to assess the true state
      of crime within Ireland, and as an alternative crime measurement technique (Hall, 2010: 16). Victims’ surveys give victims an opportunity to tell
      their story in a more complete manner, providing detail which may not be gathered in the course of an
      investigation or report to formal authorities such as the Gardaí, and allowing space to record not just the
      occurrence of a crime but its impact on the victim (Davies et al, 2004; Davies et al., 2007). They also provide detail on the
      experience of victims which is not otherwise available because they have not reported their experiences to formal
      authorities (see below for full discussion on under-reporting of crime). For example, the Rape Crisis Network of
      Ireland (RCNI) stresses that the experience of the 64% of its clients who did not report to any formal authority
      would be lost in the absence of victims’ surveys and that this ‘is an essential part of the story. It is the only
      place where these survivors have their experiences documented publicly to support and influence national policy’
      (RCNI, 2014: 23). The collection of
      such data ensures that policy is not based exclusively on the experience of the cohort of victims who report to a
      formal authority and ‘allows us to ask if there are patterns … that make it more or less probable that the crime
      will be formally reported’ (RCNI, 2014: 23). The Crime and
      Victimisation surveys conducted by the CSO are an important source of information in this regard in Ireland and
      should be facilitated and funded in the coming years.
    


    
      While state-wide generic research conducted by bodies such as the CSO is vital, it is also
      important that NGOs, particularly those receiving state funding, continue to undertake research which elucidates
      the experience of victims of crime using their service and to hear the voice of service users while quality
      assuring their services. It has been suggested that ‘all NGOs operating in the criminal justice area produce and
      publish high quality statistics relating to their operations … NGOs should be required, at a minimum, to
      co-operate with all legitimate research projects to the maximum extent consistent with their resources and
      requirements.’ (Hanly et al., 2009: 14). Data might also be
      collected from the broader criminal justice sector, including prosecuting authorities and the courts, and from
      health care and social welfare professionals (FRA, 2014a:
      92). An example of good practice in this regard is a large-scale research project (n=7,723) into victims’ and
      witnesses’ experiences of the criminal justice system commissioned by the Crown Prosecution Service (CPS) in
      England and Wales (Crown Prosecution Service, 2015).
    


    
      The adoption of strong quality-control standards and the collection of high-quality and
      comprehensive data will be very important in the coming years in ensuring that victims’ needs are being met.
      Thorough interrogation of official statistics provided by criminal justice agencies is important, as are victim
      surveys which provide a useful counterpoint to official statistics.
    


    Under-reporting of crime


    
      The failure of victims to report crime is a significant, ongoing problem in Ireland. The
      consequences of non-reporting are varied and noteworthy and impact on both the individual victim and society.
      First, as already documented, a failure to report to the Gardaí will result in the crime being excluded from
      official crime statistics. The crime will not be investigated and the offender will not be held to account.
      Second, and importantly, victims may not have access to information on their rights and the support services they
      may need (FRA, 2014b: 61; Hanly et
      al., 2009).
    


    
      While rates of reporting vary across crime categories, across jurisdictions and over time,
      studies consistently show that many victims of crime fail to report their experiences to formal authorities. In
      the EU a number of large-scale studies conducted by the FRA on the victimisation of minority and immigrant groups
      (FRA, 2009), LGBT persons (FRA,
      2013a), Jewish persons (FRA, 2013b) and female victims of violence (FRA,
      2014b), consistently identify under-reporting of crime as
      an issue of concern (FRA, 2014a: 11). For example, more
      than half of victims of anti-Semitic crime (harassment, vandalism, physical violence or threats) in the preceding
      five years did not report the crime (FRA, 2013b: 48). Just
      22 % of LGBT persons reported the most serious incidents of violence (FRA, 2013a: 24). The FRA Report on Violence Against Women in the EU found that the most serious incidents of partner violence came to the attention of authorities in just 20% of cases;
      where the violence was inflicted by a non-partner only 19% of cases were reported (FRA, 2014b: 61).
    


    
      Studies undertaken in Ireland since the late 1980s point to under-reporting as a significant
      issue. For example, a study in Dublin in the early 1990s noted that 19% of those surveyed did not report the
      crime (O’Connell and Whelan; 1994:
      85). In a follow-up study a few years later, the figure was reported at 20% (Kirwan and O’Connell, 2001: 10). The Quarterly National Household
      Survey also provides interesting information on the rate of under-reporting. In a survey published in 2016 26,000
      households were asked about experiences of crime in the previous 12 months among those over 18 years of age. It
      was found that 42% of violent thefts (36% in 2010, 39% in 2006, 41% in 2003), 42% of assaults (45% in 2010, 47%
      in 2006, 49% in 2003), and 50% of acts of vandalism (45% in 2010, 57% in 2006 and 61% in 2003) were not reported
      (CSO, 2003; CSO, 2006; CSO, 2011; CSO, 2016). Twenty-seven per cent of burglaries were not reported, an increase of 2% on the non-reporting
      figures recorded in the 2010 Quarterly National Household Survey (CSO, 2011; CSO, 2016). Interestingly, reporting
      trends as recorded in the Quarterly National Household Survey have fluctuated quite considerably. In six of eight
      categories of crime reporting, rates decreased between 1998 and 2003 (CSO, 2006: 3). In 2006 there were modestly increased rates of reporting in five of the eight
      categories (CSO, 2006: 3), and the downward trend was
      replicated in 2010 and 2015 (CSO, 2011; CSO, 2016). High levels of under-reporting were also identified in the
      most recent An Garda Síochána Public Attitudes Survey, with 26% of those who disclosed victimisation not
      reporting the incident (An Garda Síochána, 2015: 9).
    


    
      The SAVI Report into sexual abuse and violence in Ireland, which involved a study of 3,120
      participants in 2002, noted that disclosure rates to the Gardaí were very low (McGee et al., 2002: 128–32). Only 1% of men and 8% of women
      had reported their experiences of adult sexual assault to the Gardaí (6% overall) (McGee et al., 2002: 128). Only 8% of adults had reported previous experiences of
      child sexual abuse to the Gardaí (McGee et al., 2002: 128).
      While positive trends are evident among victims of this category of crime, reporting levels remain strikingly
      low. Statistics published by the RCNI demonstrate that an increasing number of users of its service are reporting
      the crime committed against them to police, with 18% reporting in 2007 and 27% reporting in 2009 (Hanly et al.,
      2009: 11). The number of victims of sexual violence
      reporting to police in 2014 had risen to 33% (RCNI, 2014:
      23). Interestingly, 3% reported exclusively to another formal authority including the Redress Board, Health
      Services Executive, church or education authorities and representatives processing asylum applications (RCNI,
      2014: 23).
    


    
      In Ireland too there are high levels of under-reporting of violence against women. Women
      reported the most serious incident of partner violence perpetrated against
      them in just 28% of cases, while violence inflicted by a non-partner was reported in just 24% of cases (FRA,
      2014b: 61). While this was above the EU averages of 20% and
      19%, respectively, noted above; such high levels of under-reporting are of great concern and must be tackled if
      all victims of crime are to be supported.
    


    
      It is important to note that these statistics represent the population as a whole and fail
      to capture the different levels of reporting across different sectors of the community. The issue of
      under-reporting among particularly vulnerable groups will be discussed later in this chapter. However, the
      findings of a study of 2,752 students on their experience of crime are instructive, particularly as this group is
      not traditionally considered to be vulnerable. The study explored experiences of harassment, stalking, violence
      and sexual assault and indicated great variation in reporting rates across different categories of crime, with
      10% of students reporting physical violence to the Gardaí, 6% reporting obsessive behaviour and just 3% reporting
      unwanted sexual experiences (USI, 2013: 7).
    


    Reasons for not reporting


    
      It is very important that measures are taken to encourage victims to report crimes to the
      relevant authorities, and in this context effort must be made to understand and to tackle the varied and complex
      reasons for non-reporting. Some victims, for example, do not wish to involve policing authorities as they do not
      think that the incident is a crime. Others do not deem the incident sufficiently serious to report it and/or
      prefer to handle it themselves (CSO, 2006: 3; CSO, 2016: 4, 6; Garda Síochána Public Attitudes Survey, 2015: 9; FRA, 2014a: 64; McGee et al., 2002: 129; USI,
      2013: 6, 26). In an Irish context, victims have reported
      lack of time as a consideration in failing to report a crime (CSO, 2011: 11; CSO, 2016: 4, 6). Other victims have
      reported that a fear of reprisals inhibits them from reporting to police (FRA, 2014a: 64; CSO, 2006: 3; CSO, 2016: 4, 6; USI, 2013: 7). Victims may not know where or how to report (USI,
      2013: 6, 26) or may report to another authority (CSO,
      2011: 6; FRA, 2014a: 64).
    


    
      The relationship between police authorities and victims may also be a factor influencing
      reporting rates. For example, victims may fear that they would not be believed, should they report, or fear
      feeling uncomfortable talking to Gardaí (USI, 2013). In an
      EU study on anti-Semitism, 20% indicated that they did not trust the police (FRA, 2013b: 48). Other victims have cited a lack of confidence in the
      ability of policing authorities to do anything as a reason for failing to report (CSO, 2016: 4, 6; FRA, 2012; 14; Garda Síochána Public Attitudes Survey, 2015: 9; McGee et al., 2002: 131). Worryingly, some victims also report ‘the perception that they could not deal with the
      difficult demands of pursuing a case’ as the most common reason for not reporting to Gardaí (Hanly et al.,
      2009: 12).
    


    
      Victims may not report these incidents because they were ashamed or embarrassed or feared
      being blamed (FRA, 2014a: 64; McGee et al., 2002: 131). The desire to keep the incident private is often cited
      as a reason for failing to report certain types of crime. For example, 21% of victims of sexual violence at the
      hands of a partner did not report the most serious incident because of a desire to keep the incident private, as
      compared with 11% of victims of physical violence (FRA, 2014a: 64; USI, 2013: 7). In some limited
      circumstances victims may not wish the offender to be arrested. For victims of intimate partner violence, very
      particular concerns apply and victims have reported concerns about losing custody of children or the ending of a
      relationship as reasons for not reporting to police (FRA, 2014a: 64).
    


    
      Given the complex and varied nature of reasons why victims fail to report a crime, it will
      not be possible, or necessarily desirable, to reach 100% reporting rates in the near future. However, a
      multi-pronged approach to improving reporting rates must be taken in Ireland. This may involve addressing the
      feelings of shame and embarrassment associated with being a victim of crime in some circumstances, increasing the
      confidence of victims in the ability of investigating authorities to respond to the crime and ensuring that all
      crimes are taken seriously and victims are dealt with compassionately by police (FRA, 2014a).
    


    Attrition rates


    
      In addition to significant numbers of crimes going unreported, the rate of attrition in
      criminal cases has long been documented as a serious concern in the Irish criminal justice sector (Bartlett and
      Mears, 2011; Hamilton, 2011; Hanly et al., 2009; Leahy, 2014; Leane et al., 2001; O’Mahony et al., 2009). The reasons for attrition are complex
      and multi-faceted. Victims may withdraw their statements: following a poor reaction from police (Hanly et al.,
      2009: 7; Hohl and Stanko, 2015: 337); at the encouragement of family, friends and Gardaí
      (Hanly et al., 2009: 7); through fear of retaliation (IPA,
      2011); or as a result of the trial
      process (Hanly et al., 2009: 9; Lovett and Kelly, 2009). Decisions by the DPP not to prosecute,
      often on evidentiary grounds, also contribute to attrition rates (Hanly et al., 2009: 8; Lovett and Kelly, 2009: 77). In a study of rape cases published in 2009, it was found that under one third of
      prosecutable cases were prosecuted in Ireland, resulting in a conviction or guilty plea in respect of at least
      one charge in almost 60% of cases (Hanly et al., 2009: 8).
      Difficulties with the trial process itself, including multiple adjournments and delay, personal cross-examination
      of the victim by the defendant, the release of counselling notes and the potential for intimidation of victims
      and witnesses have also led to confusion, an erosion of confidence and attrition (Bryan O’Sullivan, 2015; Counihan, 2013; Fisher, 2011; IPA, 2011: 17; Leahy, 2008;
      Leahy, 2014; Lovett and Kelly, 2009).
    


    
      Given the complexities, it is difficult to rectify all of these issues within a short time
      frame. Longer-term options put forward include trial preparation programmes (Leane et al., 2001), prohibition of cross-examination by the defendant (Bryan
      O’Sullivan, 2015), victim information packs (Leane et al.,
      2001) and public awareness campaigns (Leane et al.,
      2001). Mechanisms to maximise victim safety, including the
      use of specialised domestic violence courts and/or fast-track systems, have also been suggested (Women's Aid,
      2010). Such courts are staffed by
      specially trained staff and are designed to increase victims’ confidence and feelings of safety and to decrease
      rates of attrition (Bowen et al., 2014; Cook et al., 2004).
      Reviews of the operation of twenty-three such domestic violence courts in England and Wales show moderately
      increased rates of conviction (66%, as compared with CPS Area average of 64%) (Home Office et al., 2008). It is hoped that the initiatives
      currently underway, such as training for individuals with whom victims come into contact (discussed below) and
      the ‘What would you do?’ campaign on domestic violence announced by the Tanáiste and Minister for Justice in
      November 2016,24 will increase awareness of
      the problem among family and friends and reduce attrition rates. However, given the limited effectiveness of ad
      hoc attempts to reduce attrition in other jurisdictions (Brown, 2011; Cook, 2011), it is suggested that a much more comprehensive,
      evidence-based approach is required to tackle the multiple causes of attrition in Ireland.
    


    Traumatisation of victims


    
      Victims of crime, particularly victims of serious crime, are often traumatised by their
      experience (Doak, 2015; Herman, 2003; Kilpatrick and Acierno, 2003), experiencing feelings of helplessness, a
      disrupted sense of control, terror and catastrophe (Herman, 1992). The impact of trauma is broad, deep and life shaping
      (Fallot, 2011). It has an effect on
      mental and physical health (Newmann and Sallman, 2004) and affects ‘the way people approach the human service setting, heightening fear and
      suspiciousness’ (Fallot, 2011: 98). The potential for
      further traumatisation of victims engaging with the criminal justice system and support services is well
      documented (Coen, 2006; Fallot,
      2011; Kelleher et al., 1999; Zedner, 2004). The requirement in Article 1 of the EU Directive on Victims’ Rights, that victims be treated
      with respect and in a ‘sensitive, tailored, professional and non-discriminatory manner, in all contacts … in the
      context of criminal proceedings’, hits at the heart of the well-documented problem.
    


    
      Many victims are frustrated by the general insensitivity of the court process, and the lack
      of sensitivity among criminal justice agencies and actors remains a central concern (Joyce and Keenan, 2013; Mulkerrins, 2003; Parkinson, 2010; Zedner, 2004). Research conducted by COSC in 2014 highlighted concerns about a lack of empathy and
      understanding of the impact of crime on victims when they access front-line
      services. Adapt House Limerick note that ‘[i]t is the experience of women survivors that frontline staff often do
      not have the understanding of domestic abuse nor the sensitivity to the traumatic impact of abuse on the victim’
      (Spain et al., 2014: 14). As police are the first point of
      contact for many victims, it is vitally important that victims have a positive experience when in contact with
      them (Zedner, 2004: 144). Victim support groups have
      reported that ‘[w]omen accessing our member services consistently report that they are not taken seriously when
      they come into contact with the legal system. They are often not believed, their cases are often trivialised …’
      (Spain et al., 2014: 14). This is reflected in the Guerin
      Report, which highlighted a lack of empathy in dealings between An Garda Síochana and victims and recommended
      that An Garda Síochana review all guidance given to Gardaí on dealing with victims, including ensuring that the
      process was not intimidating (Garda Inspectorate, 2014;
      335–6). In an earlier study by Kilcommins et al., circa 70% of respondents indicated satisfaction with Garda
      sensitivity during the statement-taking process; however, the authors emphasised the importance of Gardaí
      remaining ‘constantly vigilant about their potential to cause secondary victimisation during the statement-taking
      process through invasive questioning, victim-blaming attitudes (especially in relation to hate crimes, sexual
      offences and domestic violence), and general insensitivity to the needs of victims’ (Kilcommins et al., 2010: 176).
    


    
      Improvements in the front-line experience of victims has been noted from 2014 onwards, where
      pockets of good practice now exist, due in part to increased awareness among service providers including the
      Gardaí, staff of the court service, probation officers and health professionals (Spain et al., 2014: 14). A number of initiatives by An Garda Síochána, such as
      the development of a Garda Strategic Transformation Office to co-ordinate and implement recommendations for
      change, including in relation to improving customer care (Garda Inspectorate, 2015), and the establishment of Garda Victim Service Offices,
      should go some way towards ameliorating the concerns raised by vicitms. Pre-trial meetings between victims of
      violence or sexual offences and the prosecution legal team are another example of an initiative which can reduce
      stress for victims (Grozdanova and de Londras, 2014: 11;
      ICCL, 2008: 18). However, it is clear
      that this is not something which can be achieved overnight and it will be necessary to strive for continued
      improvement in the service provided by An Garda Síochána and others to victims. In this respect, it is important
      to note that victims interact with a variety of different organisations and support services, including health
      care services, police, social services, victim support groups, legal professionals and faith-based organisations
      (FRA, 2014a). The standard of service and sensitivity
      varies greatly across the sector and awareness and training on minimising revictimisation of victims must be
      directed across the board (Hanly, Healy and Scrivner, 2009,
      Strand 1: 162; FRA, 2014a).
    


    
      Efforts must focus on ensuring that victims do not suffer further traumatisation when they
      engage with the criminal justice system and support services, and different models of intervention to protect
      victims should be reviewed. One method may be to apply a ‘trauma lens’ in the provision of services and to
      recognise the emotional impact of crime on victims. The traditional approach to trauma and the resulting
      emotional experience has been to ignore, minimise or medicalise the experience. When trauma has been
      acknowledged, focus has been placed on PTSD (post-traumatic stress disorder) and the victim's need for
      ‘treatment’, implying passivity and deficiency. Victims who do not fit the criteria receive little or no
      recognition of the emotional impact and trauma associated with their experience. Fallot and Harris (2008a; 2008b) have
      developed a model of trauma-informed care based on the core values of safety, including physical and emotional
      safely, trustworthiness, choice, collaboration and empowerment:
    


    
      Basic shifts in both understanding and practice are fundamental … Rather than asking,
      implicitly or explicitly, ‘What is wrong with you?’ or ‘What is your problem?’ we ask ‘What have you been
      through?’ and ‘How have you tried to cope with it?’ This basic change in orientation affects the
      organization's view … Collaborative decision making and planning pervade trauma-informed cultures; not only
      are consumers’ opinions frequently sought and incorporated into individual service planning and organizational
      strategies, but also staff perspectives become central to administrators’ thinking … (Fallot, 2011: 100)
    


    
      The focus on empowering victims reflects evidence that victims who feel control over their decisions are likely
      to have a reduced level of PTSD symptoms, as compared to those who lack control over decision making (Hanly et
      al., 2009: 13, Strand 1 191).
    


    
      One special (although controversial) category of victims is worthy of consideration in this
      context: prisoners. It is recognised that those engage with the criminal justice system as perpetrators are more
      likely than the general population to have experienced victimisation and trauma (Broskey and Lally, 2004). For example, high levels of
      victimisation and trauma were found in a 2013 study on women ex-prisoners in Ireland, with 75% of the women
      involved in the study having experienced violence or abuse (McHugh, 2013). Research also suggests that prisoners are subject to
      frequent and routine victimisation within the prison setting (O’Donnell and Edgar, 1996). This fact must be considered by criminal justice agencies
      and the risk of and potential for retraumatisation of victims who engage with the criminal justice system must be
      highlighted and should be averted where possible.
    


    
      Concerns have also been raised about the impact of delay, the crowded nature of the
      proceedings and the shortcomings of physical facilities, and the potential for these to result in further
      traumatisation of victims (Bacik et al., 2007; Garda
      Inspectorate, 2014; Garda Inspectorate, 2015; Kilcommins et al., 2010; O’Higgins, 2016). The Report of the Garda Inspectorate on Crime
      Investigation found that the physical environment of the public offices in Garda stations ‘varied greatly
      from station to station’ (Garda Inspectorate, 2014: 20),
      with lack privacy being a particular problem; ‘[s]ome stations did not have a suitable room available for a
      person who wished to discuss a matter in a private setting’ (Ibid.). Although efforts are made by the Courts
      Service to provide special waiting rooms to protect victims during the trial, the architecture of many Irish
      court buildings means that this is not always possible. The experience of victims in a study by Kilcommins et al.
      (2010) suggests that the architecture and design of court
      facilities is not ‘fit for purpose’. Only 27% of respondents (38) reported having access to a separate waiting
      facility (Ibid.: 127). As Mulkerrins notes, ‘[e]vidence of low-grade intimidation abounds where complainants have
      to share waiting/cloakroom facilities with the defendant and his family while awaiting hearings’ (Mulkerrins,
      2003: 127). The adequacy of reserved seating or space
      provided for victims and their family/friends in the courtroom must also be examined (Kilcommins et al., 2010: 127). Thus, to protect victims appropriately, investment in
      appropriate facilities for victims in all courtrooms is necessary.
    


    
      A variety of protections contained within the EU Directive on Victims’ Rights are designed
      to reduce the risk of further victimisation for victims throughout the trial process, including the right to be
      accompanied in court by support persons (Article 20) and the right of vulnerable victims to protections when
      testifying (Article 23) – rights which are available to some extent in Ireland, as discussed in Chapter 4. The structure of courtrooms and the processing of the lists of cases
      should be reviewed in order to utilise resources to maximum effect. In the case of in camera hearings, which
      could potentially take place in smaller venues, consideration should be given to using smaller, less intimidating
      settings. This would also have the effect of freeing up larger venues and would ensure a more effective overall
      use of courtrooms, and hence reduce delays. Better audibility and seating arrangements for all should be
      provided, and all courtrooms should in future be designed or upgraded with this in mind. The option of a separate
      waiting room for victims should be provided in all cases, but its utilisation should remain a matter for the
      victim's choice. Support organisations should use the Court Service's bi-annual meetings of regional user
      panels to highlight the concerns of victims and work towards practical ways of improving the situation.
      Good-practice solutions arising from this process in one region should be copied in other regions.
    


    Training


    
      While it is necessary to introduce a variety of measures to reduce the potential for further
      traumatisation of victims, including the provision of appropriate facilities, a reduction in delays and the
      inclusion of the victim as much as possible in the criminal justice process,
      arguably, the primary means by which the potential for further traumatisation of victims can be reduced is
      through the education of stakeholders with whom the victim comes into contact. Training is also vital to ensure
      that the suite of rights afforded to victims of crime under the EU Directive will be realised. Training must be a
      priority to ensure that victims of crime receive accurate, comprehensive information on their rights and that
      their rights are realised through the provision of the best possible service. The necessity for training staff
      who engage with victims of crime in Ireland has long been recognised (Kilcommins et al., 2013). The UN Declaration provides that
      ‘[p]olice, justice, health, social service and other personnel concerned should receive training to sensitize
      them to the needs of victims, and guidelines to ensure proper and prompt aid’ (Principle 16). However, the
      urgency to provide comprehensive training has increased, given Ireland's obligations under the EU Directive,
      including the need to provide appropriate information, support and protection (Article 1) and ‘emotional and,
      where available, psychological support’ (Article 9), for example. Article 25 specifically requests both general
      and specific training for police officers, court staff, judges, prosecutors, lawyers, victim support and
      restorative justice organisations. The Directive recognises the range of roles and varying degrees of contact
      between victims and practitioners and that the type of training required varies depending on the duties and
      nature and level of contact. Ultimately, the ‘training shall aim to enable the practitioner to recognise victims
      and to treat them in a respectful, professional and non-discriminatory manner’ (Article 25).
    


    
      There may be a tendency to focus on basic service rights in training, such as the right to
      information (under Article 4 and 6) or the right to written acknowledgement of a formal complaint (under Article
      5), as lawyers, police officers and other criminal justice workers are likely to be more comfortable with such
      rights and their ability to deliver on them. However, the focus on the victim's experience in a broader sense
      in the Directive will require training front-line professionals on how best to engage with victims sensitively
      and with compassion. Many of those working within the criminal justice system may possess an ability to
      communicate respectfully and with sensitivity; however, it is clear that many front-line workers will require
      help in the acquisition of such skills (Kilcommins et al., 2010: 177). The FRA has highlighted that ‘to be effective, training needs to cover both the need for
      a sensitive approach to victims, especially regarding particularly vulnerable groups such as child victims, and
      specialised knowledge, again with an emphasis on certain groups of victims’ (FRA, 2014a: 51). Training should therefore aim to do more than inform
      service providers of their obligations; rather, it should provide them with the support they need to provide
      victims with the sensitive approach mandated under the Directive.
    


    
      It is therefore recommended that all agencies and organisations with responsibility for
      providing services to victims of crime should implement a training needs
      assessment and provide training in a systematic and comprehensive fashion. As a key front-line service provider,
      An Garda Síochána is a vital stakeholder, yet, as noted above, significant shortcomings have been identified in
      relation to the level of service provided to victims (Garda Inspectorate, 2014: 7.11; Kilcommins et al., 2010: 55).
      While training has been provided to Gardaí on an ad hoc basis in the past, this has been neither systematic nor
      comprehensive. The Garda Inspectorate recommended that clear guidance and, where necessary, training be provided
      to all Gardaí and supervisors on their roles and responsibilities toward victims of crime, including victims of
      domestic violence (Garda Inspectorate, 2014: 7.10). This is
      particularly important, given the concerns which have been raised in the past about the response of the Gardaí to
      domestic abuse incidents. Although it is stated that the Gardaí have a ‘pro-arrest’ policy, the Garda
      Inspectorate noted that arrests are typically made only for breach of a domestic violence order and not for
      crimes such as assault (Ibid.: 20). Victims who do not have such orders in place cannot rely on this ‘pro-arrest’
      policy and may not receive adequate protection. Moreover, ‘[d]uring field visits, the Inspectorate found a
      complete absence of supervision in [domestic violence] cases and an absence of management data on how divisions
      were performing’ (Ibid.: 20).
    


    
      In addition, it was recommended that specialist officers should be trained to deal with
      certain categories of particularly vulnerable victims (Ibid.: 7.11) and that victims and support organisations
      should be utilised as part of a Garda training and awareness programme (Ibid.: Part 6). Positive steps have been
      taken by An Garda Síochána in this regard, including the inclusion of education on the rights and needs of
      victims in the foundation training programme. There are also many specially trained officers now in place
      throughout the country, including Family Liaison Officers, Ethnic Liaison Officers, LGBT Liaison officers and
      specialist interviewers.25 Garda Victim
      Service Offices have also been established throughout the country (see Chapter
      4 for full discussion). Despite pockets of good practice, a systematic, compulsory and comprehensive training
      programme for all Gardaí on the broad range of victims has not yet been implemented. Every member of the force
      who encounters victims in their everyday working life must be responsive to the needs and rights of victims.
    


    
      Training cannot focus only on An Garda Síochána, as victims interact with a variety of
      different organisations and support services, including health care services, police, social services, victim
      support groups, legal professionals and faith-based organisations (FRA, 2014a). As observed earlier, volunteers make up a significant proportion of those who come into
      contact with victims of crime, and training of this special cohort and their supervisors must be completed to
      ensure that victims’ rights are realised. There is evidence of other actors within the criminal justice sector
      engaging in training on an ad hoc basis. For example, a training and information session for front-line staff of
      the Courts Service who interact with victims was developed in 2015 for
      delivery in 2016 in conjunction with Victim Support at Court (Courts Service, 2016, p 16). All front-line staff in the Office of the DPP who meet
      with victims, including state solicitors, receive training on their obligations to victims (Loftus, 2015). As judicial training is not as developed
      in Ireland as in other jurisdictions, funding for such training is limited. At present, the Judicial Studies
      Committee in Ireland is limited to providing one-day conferences for judges of the District Court, the Circuit
      Court and the combined High and Supreme Courts, respectively, as well as an annual one-day ‘National Judges
      Conference’ (Association of Judges of Ireland website). Although issues related to victims are discussed in these
      fora via invited presentations, this is no substitute for targeted judicial training on victims’ needs, and
      judicial education in this area is in need of improvement.
    


    
      Encouragingly, a number of Irish partners, led by the Irish Council for Civil Liberties,
      have been successful in obtaining funding from the European Commission to support the training of European
      lawyers, prosecutors and the judiciary on the rights and needs of victims as provided for by Article 25 (3) of
      the EU Directive on Victims’ Rights. The project draws on project partners in five jurisdictions, including the
      Bar Council of Ireland, the Law Society of Ireland, the Department of Justice (Hungary), Human Rights Monitoring
      Institute (HRMI) (Lithuania), APAV (Portugal) and the Peace Institute (Slovenia). A variety of victim support
      groups, including Victim Support Europe, will also lend their expertise, ensuring that the voice of the victim is
      at the forefront. This project aims to ‘greatly increase victims’ access to justice in criminal proceedings by
      focusing on the training of stakeholders who have a key role to play in implementing the Directive’.26 A needs assessment will be conducted in each
      jurisdiction, with input from victims and other stakeholders leading to the development of a training programme
      and material, for delivery in Ireland first before modification and delivery in the other partner jurisdictions.
    


    
      Given the great potential for health care professionals to identify and channel cases of
      violence and to ensure that victims are better served, steps should be taken to maximise their potential (FRA,
      2014a). A European-wide study on violence against women
      showed that doctors and health care providers are most likely to be the first point of contact for victims of
      domestic violence (FRA, 2014b: 13). Eighty-seven per cent
      of the 42,000 women surveyed said that they would ‘welcome further questions from doctors if they showed signs of
      abuse’ (FRA, 2014b: 13). Health care professionals will
      also often have a role in dealing with victims of physical and sexual violence and ‘initiatives to train and
      inform healthcare professionals could be considered promising practices’ (FRA, 2014b: 13).
    


    Independent oversight


    
      The inclusionary logic being embraced by the criminal justice system has the scope to
      deliver positive change for victims. Independent oversight of those with responsibility for victims would do much to ensure that change is effected and that victims receive
      and continue to receive the best possible service. There are a number of government offices in Ireland at present
      which fulfil some of this role for victims of certain types of crime, including COSC and the Anti-Human
      Trafficking Unit. More generally, the Victims of Crime Office was established as an executive office in 2008 and
      promotes a co-ordinated policy response and supports service providers, both state agencies and non-governmental
      organisations, throughout Ireland. It also has a role in promoting awareness on the needs of victims and advising
      the Minister for Justice and Equality on relevant issues on victims of crime, including international
      developments. The Commission for the Support of Victims of Crime is an independent body which operates under the
      aegis of the Department of Justice and Equality and provides financial assistance to voluntary sector
      organisations to provide support to victims of crime and works to promote co-operation and co-ordination in
      service provision and improve the consistency of service provided to victims. The Commission and the Victims of
      Crime Office have a role ‘to assist’ in the development of ‘strategies and policies to support victims of crime
      with a view to improving cohesion and consistency of service and information available to victims of crime’. The
      Commission's stated role includes ‘develop[ing] strong links with Government Departments and agencies of the
      criminal justice system, in the interest of victims of crime’.27 While these agencies fulfil important roles, they have no role in identifying systemic
      issues and advocating with government.
    


    
      It is suggested that the creation of an independent office such as that of the Office of the
      Federal Ombudsman for Victims of Crime (OFOVC) in Canada should be considered in Ireland. The OFOVC is
      independent and was set up in 2007 to assist victims on both an individual and collective basis. In addition to
      promoting access to services, informing victims of services and beneficial laws and referring them to appropriate
      services, the Ombusdman identifies systemic issues facing victims, promotes the needs and concerns of victims and
      makes recommendations to government for changes to laws, policies or programmes, to better support victims of
      crime. The OFOVC sent sixty separate submissions and recommendations to government between 2007 and 2015 on
      matters such as mental health and justice, sex offender registration, firearms, online crime, protection for
      seniors, employment protection and leave for victims, offender accountability for debts to victims and the
      release of offenders.28
    


    
      Another important role fulfilled by the OFOVC relates to complaints from victims. Any victim
      who is of the view that their rights have been infringed or denied by a federal department, agency or body has
      the right to file a complaint to the OFOVC. The complaints department handled 1,233 issues in 2014–2015. However,
      the Office's powers are somewhat limited, as it does not have investigative powers to review complaints. In a
      public consultation on priorities for the creation of a Canadian Victims Bill of Rights a suggestion to grant the
      OFOVC investigative powers was ultimately rejected.29 In the US, the Office of the Victims’ Rights Ombudsman
      has been established under the auspices of the Department of Justice ‘to receive and investigate complaints filed
      by crime victims against its employees’, which may result in disciplinary proceedings against employees.30
    


    
      At present, it not always clear to whom service providers in Ireland, both state and
      non-governmental, are answerable, if indeed they are answerable to any independent body. For example, possible
      misconduct by members of An Garda Síochána is investigated by the Garda Síochána Ombudsman Commission,31 while complaints against the Office of the DPP are
      dealt with internally.32 The creation of an
      independent officer with powers to investigate complaints and to monitor the needs of victims and advocate on
      their behalf would be a positive development for victims in Ireland and should be considered.
    


    The perfect victim


    
      Another challenge facing the criminal justice system is the continued adherence to an
      outdated notion of the stereotypical, perfect victim. The ideal victim as described by Nils Christie is one who
      bears no responsibility for the harm suffered and who is therefore deserving of compassion and justice, while
      those victims who do not fit the ideal are entitled to neither pity nor protection (Christie, 1986: 17, 19; Minow, 1993: 1413). Culturally and institutionally
      entrenched stereotypes of the ‘ideal victim’ (McAlinden, 2014: 185) create an expectation of a victim who is vulnerable (Walklate, 2011) and innocent (McEvoy and McConnachie,
      2012: 531–2). Victims of domestic
      abuse, for example, ‘are passive, loyal housewives, acting as loving companions to their abusers. These women
      must have flawless characters and continually appeal to the police and courts for help, regardless of the
      futility of their efforts’ (Dowd, 1992: 581). Victims of gender violence should be ‘helpless, virginal, and completely without fault’
      (Kelly, 2000: 580), while victims of
      ‘ “real child abuse” – [are] young, pure, passive and blameless’ (McAlinden, 2014: 185). Such victims are at the top of a hierarchy of victims (Carrabine et al., 2004) that is reflected in official and media
      discourses:
    


    
      At one extreme, those who acquire the status of ‘ideal victim’ may attract massive media
      attention, generate collective mourning on a near global scale, and drive significant change to social and
      criminal justice policy and practice (Greer, 2004; Valier, 2004). At
      the other extreme, those crime victims who never acquire legitimate victim status or, still worse, are perceived
      as ‘undeserving victims’ may receive little, if any, media attention, and pass virtually unnoticed in the wider
      social world. (Greer, 2007: 22)
    


    
      The attribution of ideal victim status and the place of the victim within the hierarchy and related levels of
      media interest are influenced by demographic characteristics such as race, class, gender, as well as notions of
      ‘respectability’ (Greer, 2007: 23–4).
      In this way entrenched conceptions of those legitimate or ideal victims and those deserving of public support and
      media attention ‘do much to reify dominant white, male, middle-class, heterosexual discourses on crime and
      control. They reinforce rather than challenge existing structures of power. In so doing, they help to maintain
      the social, political and economic conditions under which much victimisation takes place’ (Davies et al.,
      2007: 15–16).
    


    
      However, there is a fundamental dissonance between the constructed and actual identities of
      victims and offenders (McAlinden, 2014: 182). Acceptance of
      the binary logic of the ‘the worthy sufferers and the unworthy remainder’ (McAlinden, 2014: 182; Tilly, 2008: 94), whereby the victim is conceived of as wholly blameless
      and the defendant necessarily becomes wholly blameworthy, results in the complexity and nuance of the
      victim/perpetrator relationships being lost. As Srikantiah notes ‘victims are not perfectly innocent and
      perpetrators are not perfectly evil’ (Srikantiah, 2007: 196; McAlinden, 2014; McEvoy and
      McConnachie 2012; Heber, 2014).
    


    
      In addition to an understanding of the ideal victim, a perception of the ideal crime also
      exists (Hohl and Stanko, 2015: 328). Leahy has identified
      myths and stereotypes in relation to the crime of rape in Ireland including, ‘the idea that the only “real” rape
      is the aggravated stranger rape or sexist ideals of “deserving” rape complainants (i.e. complainants who
      have not in any way “asked for” the attack)’ (Leahy, 2008).
      Crimes which do not fit our traditional understanding of a crime are less likely to result in prosecution and
      conviction. For example, the RAJI study identified that rape perpetrated by a stranger is most likely to be
      prosecuted, despite being relatively uncommon (Hanly et al., 2009: 6). As Hanly notes, ‘reading RAJI one can only conclude that culture, beliefs and attitudes
      have a significant and negative impact on the pursuit of justice … these attitudes and beliefs were perpetuated
      and reinforced at every point in the criminal justice system’ (Hanly et al., 2009: 6).
    


    Vulnerable groups


    
      Bound by a system which favours the ideal victim as described above, the criminal justice
      system also poses significant additional challenges for ‘atypical’ victims, including victims with a physical or
      intellectual disability, or victims who are socially, economically, culturally or politically marginalised. While
      many of these victims are high on the hierarchy of ideal victims, due to their inherent vulnerability and
      blamelessness, they face particular challenges and have particular needs. Kilcommins and Moffiett observe that,
      to the extent that it accommodates victims of crime, [the criminal justice system] remains epistemically rooted
      in mainstream accounts of victims’ needs and concerns (Kilcommins and Moffitt, 2015: 53).
    


    
      It is clear from both national and international research that certain groups are at an
      increased risk of victimisation on the basis of a variety of factors, including gender, race, religion, gender
      identity, sexual orientation, age, marital status, family status, membership of the Traveller community, or
      disability. For example, individuals with disabilities are at an increased risk of sexual violence as compared to
      the general population (Bartlett and Mears, 2011), and
      disability is the second-highest risk factor for rape, preceded only by gender (Hanly et al., 2009: 10). Homeless persons are also particularly vulnerable to
      crime (Kilcommins, 2004: 103). While
      violence may contribute to homelessness, victimisation is often ‘a consequence rather than a cause of their
      homelessness’ (Mayock and Sheridan, 2012: 10).33 Almost one in three
      Irish women (31% or 470,157) have experienced some form of psychological violence by a partner and 15% of Irish
      women (227,495) have experienced physical or sexual violence by a partner (FRA, 2014b). Members of the LGBT community in Ireland and ethnic
      minorities, including members of the Traveller community, are also at risk of crime on the basis of their
      membership of these communities (Schweppe et al., 2014: 19). Given the ripple effect of crime targeting against an individual on the basis of their
      membership of a community or group, whereby the reverberations of a crime committed against one member of an
      identity group are felt throughout the community, it is particularly important to tackle crimes of this nature
      (Haynes et al., 2015).
    


    
      Victims who are socially, economically, culturally or politically marginalised may be
      reluctant to report in an unfriendly climate, as they do ‘not expect recognition or sympathy’ (FRA, 2014a: 26; Kilcommins, 2004: 103; Kilcommins et al., 2010; Schweppe et
      al., 2014; Spain et al., 2014). As discussed above, this lack of trust leads to significant
      under-reporting in these communities. Victims of crime from certain identity groups may also find that their
      crimes are not prosecuted. For example, prosecution is less likely when a complainant has mental health
      difficulties, irrespective of the severity of the psychiatric illness (Hanly et al., 2009: 10). While this may relate in part to concerns about the
      complainant's reliability as a witness, it is ‘essential that every individual in the state have equal access
      to the protection of the law. Where some groups, in particular those with psychiatric illnesses are seen to be
      excluded from the justice system due to personal attributes or disabilities a violation of human rights may have
      occurred’ (Hanly et al., 2009: 10).
    


    
      Victims of crime who have a disability pose difficulties for the legal system ‘in relation
      to information gathering and fact finding for an adversarial justice system which for the most part refuses to
      engage with the ontological dimensions of disability’ (Kilcommins et al., 2013; Kilcommins and Moffett, 2015).
      These victims must fit ‘within an adversarial paradigm of justice that emphasises orality, lawyer-led
      questioning, observation of the demeanour of a witness, the curtailment of free-flowing witness narrative,
      confrontation and robust cross-examination’ (Kilcommins and Moffiett, 2015: 53). Specific improvements in the accommodation of victims,
      including those with disabilities, have been made in Ireland, reflective of a more inclusionary ethos (Kilcommins
      et al., 2013; for full discussion see Chapter 4). However, much remains to be done to overcome the very particular challenges faced
      by members of vulnerable groups when they interact with the criminal justice system, including the increased risk
      of victimisation. Safeguards to protect and support these victims are envisaged in the EU Directive and will now
      be discussed.
    


    Supports for vulnerable victims


    
      The protections to be provided to vulnerable victims and the requirement for specific needs
      assessments under the EU Directive have been outlined in Chapter 4. Under
      Article 9 member states are obligated ‘to encourage victim support services to pay particular attention to the
      specific needs of victims who have suffered considerable harm due to the severity of the crime’ (Article 9 (2))
      and to provide targeted support to victims with specific needs, including victims of gender-based or sexual
      violence and victims in a close relationship with the perpetrator (Article 9(3)). Unfortunately the new Criminal
      Justice (Victims of Crime) Act 2017 does not incorporate this provision. Victims will now be assessed to identify
      specific protection needs and the extent to which they would benefit from special protection measures in the
      course of criminal proceedings (Section 15, Criminal Justice (Victims of Crime) Act 2017). Such assessments will
      consider the personal traits of the victim and the nature and circumstances of the crime and should prove to be a
      valuable tool in the protection of individuals who are vulnerable due to their status or the nature of the crime,
      particularly as
    


    
      particular attention shall be paid to victims who have suffered considerable harm due to the
      severity of the crime; victims who have suffered a crime committed with a bias or discriminatory motive which
      could, in particular, be related to their personal characteristics; victims whose relationship to and dependence
      on the offender make them particularly vulnerable. In this regard, victims of terrorism, organised crime, human
      trafficking, gender-based violence, violence in a close relationship, sexual violence, exploitation or hate
      crime, and victims with disabilities shall be duly considered. (Article 22 (3))
    


    
      Child victims shall be presumed to have specific protection needs (Section 15(7)). Importantly, the wishes of the
      victim, including their desire not to receive special protection measures during criminal proceedings, must be
      respected. The onus on the state goes beyond the provision of the assessment: the state must also provide
      specialist services to address those needs. The nature of the support provided will also be important, and it may
      be provided by a specialist unit within a generic organisation or a
      specialised support organisation (FRA, 2014a). The FRA has
      highlighted the need for
    


    
      support services, including trauma support and counselling, that provide targeted support
      for victims with specific needs. These include child victims, victims of sexual violence and other gender-based
      violence, victims with a disability, victims who are irregular migrants and victims of violence in close
      relationships. In accordance with the Victims’ Directive, these services must, as a minimum, develop and provide
      suitable interim accommodation for victims in need of a safe place due to an imminent risk of repeat
      victimisation, of intimidation and of retaliation. (FRA, 2014a: 15–16)
    


    
      While the EU Directive does not aim to address all the issues facing vulnerable victims, if the rights set out
      are effected in full they will go some way towards improving the experience of victims of crime and ameliorating
      some of the challenges they face when they engage with the criminal justice system.
    


    Unified service provision


    
      The services offered to victims in Ireland are provided by a wide variety of organisations
      and individuals and involve both statutory and non-statutory organisations, providing general and specialist
      support across the country. Victims of crime can struggle to engage with the variety of relevant agencies, and
      navigating a fragmented response system in a vulnerable state creates further stress for victims. It is therefore
      important that victims can access information on available services, and better mapping of options and supports
      is required (Spain, Gibbons and Kilcommins, 2014: 15).
      Research has highlighted the difficulty victims experience in identifying and accessing the range of services
      which exist, often due to a lack of co-operation between the statutory and non-statutory agencies working in the
      field: ‘[o]verall the lack of a joined up approach is a major difficulty. To effect change individual women still
      rely on individual responses – e.g. by the Gardaí, by a Judge, by a housing officer, by a social worker.
      Supporting infrastructure and leadership needs to be developed as to how agencies all interact to help make
      victims safer (Women's Aid)’ (Ibid.: 22).
    


    
      A strategy to encourage closer working relationships among key stakeholders in the field is
      vital to ensuring victim safety and to reducing the risk of retraumatisation. There have been some successes in
      this regard since 2000, including the Memoranda of Understanding settled between Office of the DPP and service
      providers, including an agreement with the DRCC and with the Health Services Executive relating to the disclosure
      of material held by therapists/social workers/counsellors. Other examples of successes in this regard include the
      appointment of a Detective Inspector Domestic Violence and Sexual Assault Investigation Unit as national liaison
      between An Garda Síochána and the NGO sector and the development of
      ‘Guidelines for Making a Victim Impact Statement’ by the Office of the DPP in collaboration with a working group
      comprising staff from the Victims of Crime Office of the Department of Justice and Equality and An Garda
      Síochána. Joint training sessions involving the Probation Service, An Garda Síochána, RCNI, Ruhama and Adapt,
      among others, are also examples of positive steps in this area (Spain et al., 2014: 22–3). The FRA has highlighted the importance of co-ordinated and effective referrals
      between support organisations, particularly for those victims with special protection needs, and has suggested
      that they ‘should be organised in a manner that allows victims, as much as possible, to benefit from a relation
      of trust’ (FRA, 2014a: 14).
    


    
      Given the importance of a unified service to victims, the co-location of services in a
      one-stop-shop setting might be considered (COSC, 2010: 13; Hoyle, 1999).
      The creation of witness care units for victims and witnesses, such as those developed in England and Wales, might
      also be considered. Witness care units manage cases from the point when the defendant is charged to the
      conclusion of the case and provide a single point of contact for victims and witnesses where they can access
      information on the progress of their cases. The units provide a full needs assessment for victims and witnesses
      who are required to attend court and a dedicated officer supports individuals through the process and
      co-ordinates support and services during the trial process and offers post-case support.34 Witness Care Units are in place across England and
      Wales and are jointly staffed by the police and the CPS.
    


    Conclusion


    
      The EU Directive on Victims’ Rights marks a significant shift in victims’ rights in Europe.
      It has the potential to promote and support victims, requiring stakeholders to re-examine the nature of their
      engagements with them. The state is now under a legal obligation to give effect to the rights afforded victims of
      crime in the Directive and to prevent them from becoming victims of the criminal process (Zedner, 2004: 143). Political and media circles have embraced the renewed
      appeal of the victim in recent years, with politicians accepting the public relations benefits attached to
      advocating for victims, implying a concern for victims and the community while being tough on criminals (Zedner,
      2004: 144). The broad political appeal of the victim,
      coupled with a societal preoccupation with victims, has placed victims at the centre of debates on crime control
      and punishment (Ibid.). These debates are now highly politicised, with punishment of offenders the ‘most
      satisfying method of honouring the righteous victim’ (McEvoy and McConnachie, 2012: 530). Not only are offenders being punished in the name of victims but, as Ashworth has
      noted, victims have become ‘potent rhetorical devices or symbolic tools to lever up punitiveness’ (Ashworth,
      2000: 186; Zedner, 2004: 144; Hoyle and Zedner, 2007). It will be important in the coming
      years to recognise that realising the rights of victims should not be at the expense of the rights of offenders,
      nor should law and policy reform focus on increasing the severity of punishment of the perpetually wicked
      offender in order to vincidate the rights of the eternally virtuous and worthy victim (Heber, 2014).
    


    
      The benefits accruing to victims of a more inclusionary logic in recent years have been
      multifarious, ranging from an increased profile in criminal justice discourse to the juridifciation of victims’
      rights in the courts and on Ireland's statute books. Notwithstanding the many positive developments and
      practices, including the increased recognition of victims in the criminal process, it remains the case that many
      of the needs of victims continue to be unmet. While victims have become a focus of political concern, significant
      investment in service provision, research, training and education is required. Efforts must also be made to
      address the systemic problems which impact on victims of crime, particularly those affecting rates of reporting
      and attrition. The state must act to move from the rhetoric of legal and service rights to a reality where
      victims of crime are respected, accommodated and provided for. As Theodore Roosevelt once said: ‘[r]hetoric is a
      poor substitute for action, and we have trusted only to rhetoric. If we are really to be a great nation, we must
      not merely talk; we must act big.’
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    Conclusion


    
      This book has sought to examine the criminal justice system's interactions with victims
      of crime. It is a relationship which has changed irrevocably over time. A significant discontinuity occurred in
      the nineteenth century when a new architecture of criminal and penal semiotics slowly emerged. An institutional
      way of knowing interpersonal conflict crystallised, one which reified system relations over personal experiences.
      It also emphasised new ideals and values such as proportionality, legalism, procedural rationality, equality and
      uniformity. New commitments, discourses and practices came to the fore in the criminal justice network.
      Prosecutorial practices, for example, began to focus on more analytic considerations such as the accused's
      conduct rather than his or her character. More mechanical determinants (such as rulebook formalism) took priority
      over contextual experiences. The state came to dominate the crime conflict, positioning itself as the only
      legitimate means of coercion. Monopolisation of this kind recalibrated the circuits of governance, resulting
      inter alia in the construction of l’égalité des armes to rebalance dissymmetries in power
      relations.
    


    
      The ontological dimensions of crime – so personal and subjective – were also increasingly
      institutionalised and systematised. The depersonalisation of these experiences occurred via the filtering
      mechanism of the ‘public interest’. In modernity, the problem of criminal wrongdoing became a rationalised domain
      of action, a site which actively distrusted and excluded ‘non-objective’ truth-claims. The state, the law, the
      accused and the public interest became the principal claims-makers within this institutional and normative
      arrangement, an arrangement which dominated criminal and penal relations for the next 150 years. This newly
      established configuration suppressed the emotive and personal elements of crime. It did so by denying ownership
      claims over the conflict to victims and by removing any pathways which permitted the possibility of
      self-interest. Facticity, objectivity, rationality and neutrality – coalescing with the filtering fiction of the
      ‘public interest’ – facilitated this drive from personal to institutional referents. The victim was thus
      displaced, rendered neutral by the hegemonic impulses of a State/accused logic
      of action. Victims became non-subjects, disenfranchised and dispossessed of all legal and claims-rights. They
      were no longer recognised (or recognisable) in the justice system, their non-status and non-presence legitimate
      and legitimising features of the modern institutional process.
    


    
      In Chapter 2 we sought to
      demonstrate the ‘conditions of possibility’ (Foucault, 2007 repr: xxiv) of the return of victims of crime by examining the factors that shaped this
      emergence and informed its assumptions. Thus, rather than seeking linear patterns, and the unity and timelessness
      of phenomena or practices across broad historical spans, we focused again on ‘rupture’, ‘discontinuity’ and the
      ‘incidence of interruptions’ in order to produce a proper understanding of this emergence (Ibid., 3–4). It is
      structured around certain causal factors that provided both impetus and shape. At a very general level, the
      emergence of victimology as a discipline shone a light on the individual experiences of victims and their needs
      and concerns. This in turn helped to illuminate the intersectional nature of crime, moving the discourse on from
      conventional criminological accounts that framed and explained the phenomenon exclusively through offender
      theories of causation. During the 1970s the women's movement also began to ‘consciousness raise’ about female
      victimisation, highlighting previously invisible and unvoiced social problems. Campaigning activists started to
      establish support networks such as rape crisis centres and women's refuge centres, while simultaneously
      drawing attention to the limitations and challenges posed by an exclusively State/accused model of criminal
      justice.
    


    
      Such initiatives inspired broader concerns about victims in the criminal process. Victim
      surveys helped to gather data on experiences of crime and fear of crime, providing insights quite different from
      institutional representations. The systemic abuse that occurred in the archipelago of institutions that existed
      in post-Independence Ireland – and the harrowing accounts of the ‘endemic’ of deaths, beatings, assaults,
      molestations, rapes, neglect and ritual humiliations – firmly placed experiences of victimhood on the public
      agenda. It was aggravated by the horrors of brutal clerical abuses in parishes in different parts of the country.
      The flood of delayed sexual offence cases coming before the courts from the mid-1990s onwards cast further light
      on institutions and clerics, and also on the dark dimensions of abuse perpetrated on children by family members,
      neighbours, teachers and so on. The horrific and tragic details of this maelstrom of abuse details – and the
      existential despair that it gave rise to – have forced Irish society to confront widespread experiences of
      victimhood. Events of the kind were also covered by a media industry that was becoming more specialised and
      instantaneous. The media was also increasingly adept at individualising the experiences of victimhood through
      focused analysis and imagery. Aside from consciousness raising, these insights have also contributed to the
      development of a healthy scepticism of institutions of power, and any uncritical deference to such power. This has been aided, no doubt, by repeated findings of corrupt practices in
      political and executive circles.
    


    
      The noble post-war dream of winning the war on crime began to fade in Western countries from
      the 1970s onwards as the nihilism of ‘nothing works’ took hold. As crime became accepted as a normal social
      phenomenon, discourse and practice moved away from an exclusive focus on normalising the wrongdoer. A new
      emphasis on pragmatism was espoused, one which was agnostic as regards the social or psychological causes of
      deviancy. Instrumental reasoning of this kind accepts the normality of crime and seeks strategies and practices
      to prevent or displace it. The victim is much more central and visible under such a framework of understanding.
      Moreover, and in managing an incident, effective service provision to a victim provides relatively quick,
      attractive and measurable outputs from criminal justice agencies, at least when compared with more long-term and
      contingent results such as convictions or successful rehabilitative outcomes.
    


    
      The legal system has also acted as a steerer of reintegration. This is occurring through the
      deliberative capacity of domestic and EU legislatures, and through expansive judicial interpretation of
      constitutional and convention texts. The emerging ‘rights revolution’ is evident in both criminal and civil
      spheres, and it serves to open up the operational self-enclosure that exists under a state/accused model of
      justice. Juridification of this kind is providing victims with a stronger legal status and permits their claims
      to be severed from more public-interest considerations. It will help to ensure that the intersubjective
      dimensions of the crime conflict are increasingly recognised.
    


    
      Chapter 4 considered service
      provision for victims of crime. Service rights represent, in practice, the most significant source of support and
      protection for victims as they journey through the criminal justice system. Although there was already a
      commitment to effective provision of services to victims in Ireland by both state agencies and various
      non-governmental victim support groups, service rights have been considerably strengthened with the
      implementation of the EU Directive in November 2015. The practical effect of this Directive is to elevate
      effective service delivery from a commitment to best practice (evident in the pledges proffered in the Victims
      Charter) to a fully justiciable suite of rights which victims are entitled to rely on at any stage in the
      criminal justice process. In light of this, it is to be hoped that service provision for victims will continue to
      improve in the coming years. Indeed, early signs of state commitment to honouring the intent of the EU Directive
      are evident in initiatives such as the extension of the ‘reasons for decisions’ scheme to all offences by the
      Office of the DPP and the introduction of Victim Services Offices by An Garda Síochána. However, in light of the
      significant capital investment and resource allocation required to achieve full compliance with the objectives of
      the Directive, the goal of pitch-perfect service provision for victims of crime will take some time to
      realise.
    


    
      While it is positive, the re-emergence of the victim in criminal justice discourse and the
      juridification of victims’ rights witnessed in recent years should not be viewed as a panacea. Chapter 5 charted the challenges which continue to face service
      users, providers and the wider criminal justice sector in the delivery of services which are responsive to the
      needs of victims and meet increased demands under the EU Directive on Victims’ Rights. Systemic problems,
      including the fragmented nature of service delivery, under-resourcing, high levels of under-reporting and
      attrition, a continuing commitment to an ‘ideal’ victim and crime, and a lack of commitment to research and
      quality assurance in the sector are highlighted. Despite rhetoric to the contrary, it is questionable whether the
      state is committed to or will be able to deliver the comprehensive and compassionate service demanded under the
      Directive, and it appears that the dissonance which has existed between criminal justice policy and practice will
      continue in the coming years.
    


    
      While this book has charted the return of the victim to criminal justice discourse in
      Ireland and has advocated for a greater commitment to the delivery of victims’ rights, it is recognised that a
      balance must be struck in the coming years between ensuring that victims are identified as a strategic policy
      priority while guarding against the use of victims as a political tool. We must guard against binary thinking,
      where the rights of the victim and the offender are seen to be ‘diametrically opposed’ (Garland, 2001: 180) and victims are used as ‘potent
      rhetorical devices or symbolic tools to lever up punitiveness’ (Ashworth, 2000: 186; Zedner, 2004: 144). There must be space to accommodate the rights of both
      the offender and the victim in the criminal justice system in the twenty-first century.
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