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Preface

The ethical practice of clinical neuropsychology requires an ongoing examination and discussion of both long-standing and evolving practice issues, as well as the ethical, legal, and professional resources upon which we rely to guide our professional conduct. Although the shared values that underlie our professional ethics remain consistent over time, the manner in which we apply those values to our neuropsychological practices evolves as the specialty evolves and as new guidance emerges in the form of new and updated professional resources.

Since publication of the first edition of this book, now more than a decade ago, our specialty has experienced advances in what constitutes appropriate and ethically sound practice. Important published resources have emerged since the first edition was published, including new position statements and practice guidelines from professional organizations, scholarly publications that contribute knowledge to ethical practice in general, and articles and book chapters on ethical practice in neuropsychology subspecialties (e.g., pediatric and geriatric populations, forensic and rehabilitation settings, practice with veterans). Additionally, advances in technology and increased use of technology in clinical neuropsychology bring ethical issues and challenges that are incorporated in this edition of the book.

The purposes of the first edition of this book were to (a) present common ethical challenges in clinical neuropsychology; (b) review ethical requirements, professional guidelines, and other published literature relevant to clinical neuropsychology; (c) provide an ethical decision-making model; (d) describe ethical decision making in neuropsychology from the perspective of positive ethics, and (e) illustrate the application of the American Psychological Association (APA; 2017) Ethical Principles of Psychologists and Code of Conduct, hereinafter referred to as the Ethics Code, and the decision-making model through clinical vignettes. This edition retains those earlier goals, with the primary purpose of this second edition being to review and apply the ethical guidelines and literature relevant to clinical neuropsychology that have emerged since the first edition of this book was published more than a decade ago. Thus, the present edition applies the most recent ethical and professional resources and thinking to clinical neuropsychology.

Of course, discussion of ethical dilemmas involves examination of areas of controversy, which, by definition, preclude universal agreement. As a result, some readers will disagree with points made or positions taken in this book. There can be more than one appropriate course of action for a given situation. Well-reasoned, evidence-based disagreement that is channeled into further discussion of ethical and professional issues facilitates the evolution of neuropsychology and, as such, is welcome.

The first edition of this book was written as a companion to an ethics workshop that I gave at the 2007 American Academy of Clinical Neuropsychology (AACN) conference in Denver, Colorado. As such, it was intended to be relatively concise, with a focus on select points and issues that are of particular importance, some of which were not addressed in previous neuropsychology ethics texts. Although not meant to be a definitive work on ethical issues in clinical neuropsychology, the book addressed many of the issues that are essential for ethical neuropsychological practice. That format seemed to work well. While some ethics texts are rich in philosophical and ethical theory, a more concise and clinically applicable resource is well suited for the purposes of this book and, generally speaking, this Oxford book series. This edition also retains the following features: (a) it provides an ethical decision making model, (b) it describes ethical decision making in neuropsychology from the perspective of positive ethics, and (c) it illustrates the principles and decision-making model with clinical vignettes.

In addition to updating the text based on ethical and legal materials that have been published since the first edition, notable changes in this edition include: (a) a description of ethics as a foundational competency; (b) integration of new or revised ethics resources; (c) a restructuring of the chapters in the first section; (d) new descriptions of ethical issues in selected neuropsychological subspecialties; (e) increased focus on evidence-based practice; (f) increased emphasis on cultural considerations, technology, and teaching and supervision; (g) modification of the decision-making model and implementation of a mnemonic to facilitate recall of the decision-making steps; and (h) revision and updating of case analyses based on the new resources and decision-making mnemonic.

Section I presents ethics as a foundational professional competency; reviews key ethical, professional, and legal resources; describes positive ethics and the four As of ethical practice; clarifies some of the most salient ethical issues in clinical neuropsychology and its subspecialties; and outlines the ethical decision-making model. Section II is organized according to the APA (2017) Ethics Code. Of the many resources available to neuropsychologists, the APA Ethics Code was selected because it (a) is the primary ethics resource for psychologists, (b) addresses most of the professional activities in which neuropsychologists engage, (c) is used by the APA to adjudicate complaints of ethical misconduct, and (d) has been adopted by many state psychology boards as their definition of acceptable professional conduct. However, as is emphasized throughout the book, there are many ethical, professional, and legal resources that neuropsychologists should consider when engaged in ethical decision making. Learning exercises and study questions at the ends of the chapters help readers consolidate main points and check their learning.

To the extent that this book (a) contributes to the evolution of our thinking about the intersection of professional ethics and clinical neuropsychology and (b) proves to be a useful resource for neuropsychology students, trainees, and practitioners, including those preparing for board certification, it will have achieved its purpose. Despite the evolving and controversial aspects of neuropsychology, practitioners who maintain an awareness of potential ethical challenges, embrace positive ethics, use an ethical decision-making model, and consider relevant resources will be well-positioned to make good ethical decisions.

I was very honored, more than a decade ago, to have been invited to author the first book for the Oxford-published AACN book series, and I remain just as honored today to still be writing for the series and to have been given the opportunity to update this book. I remain thankful for the many friends and colleagues who have published and presented with me on ethical and professional issues over the years. Additionally, I remain very grateful to AACN and Oxford University Press, particularly Joan Bossert, Vice President/Editorial Director for Brain and Behavioral Sciences, for her ongoing encouragement, support, and assistance.


I

Introduction

Professional competence is the foundation of ethical practice; it allows neuropsychologists to provide services that are informative and beneficial to patients and a variety of referral sources and other consumers of neuropsychological services. Yet, professional competence is not a unitary concept. There are multiple competencies that underlie neuropsychologists’ many responsibilities and activities. Rodolfa et al. (2005) provided a conceptual framework model, known as the cube model, for competency development in psychology in general. The cube model covers both foundational competencies (knowledge, skills, attitudes, and values) and functional competences (professional activities, such as neuropsychological evaluations). Foundational competencies include (a) reflective practice—self assessment, (b) scientific knowledge and methods, (c) relationships, (d) individual and cultural diversity, (e) ethical and legal standards—policy issues, and (f) interdisciplinary systems” (p. 350). Functional competencies include “(a) assessment-diagnosis-case conceptualization, (b) intervention, (c) consultation, (d) research-evaluation, (e) supervision-training, and (f) management—administration” (p. 351). Thus, the ability to practice in an ethical manner is a core foundational competency. France et al. (2008) applied the competency model to clinical health psychology, and Fouad et al. (2009) expanded on the attainment of competencies benchmarks at various stages of professional development.

Building upon these advances in the understanding of professional competence, Rey-Casserly, Roper, and Bauer (2012) applied the competency model to clinical neuropsychology. They described foundational competencies that are unique to clinical neuropsychology but applicable across functional domains. The foundational competencies were presented according to the following three clusters or domains: professionalism, relational, and science. The professionalism cluster includes “ethical, legal standards and policy”, which has two general requirements. The first requirement states that the neuropsychologist “applies ethical concepts and demonstrates awareness of legal issues relevant to the professional activities of clinical neuropsychologists across practices settings, including healthcare, research, school, military/veteran, industry, and forensic (e.g., criminal personal injury, disability determinations, fitness for duty, etc.)” (p. 425). The second requirement states that the neuropsychologist “appreciates specific ethical and legal issues that are relevant to neuropsychology practice across settings, including informed consent, third party assessments, use of technicians/psychometrists, third party observers, disclosure of neuropsychological test data, and test security” (p. 425).

Following their description of the foundational competencies, Rey-Casserly et al. (2012) presented functional capacities according to six professional activities: evidence-based practice, assessment, intervention, consultation, teaching/supervision, and systems (interdisciplinary and management/administration). They described each functional competency according to both knowledge-based competencies and applied competencies. They noted that their article did not address the various stages of professional development, which comprises one of the three dimensions of the cube model of professional competence.

In their book Specialty Competencies in Clinical Neuropsychology, Lamberty and Nelson (2012) described functional competencies for core clinical activities, including assessment, report writing, and intervention. They followed coverage of the functional competencies with coverage of foundational competencies, with a focus on ethical practices. Other documents, such as the Houston Conference statement (Hannay et al., 1998), outline in broad terms the expected aspects of professional development at the doctoral, internship, and postdoctoral stages. While neuropsychological training is expected to occur at all three stages, the internship emphasizes the general practice of clinical psychology, and the postdoctoral residency provides the specialty-specific focus. Professional competence must then be maintained throughout the course of one’s career. When career paths within neuropsychology change or practices evolve, competence must once again be achieved in the new areas of practice. Thus, consistent with foundational competencies, the study of brain–behavior relationships and the appropriate clinical application of information obtained through such studies can only be fully realized if sufficient attention is paid to ethical issues.

Achieving and maintaining an awareness of common ethical challenges and an understanding of ethics resources allow neuropsychologists to pursue high standards of practice, minimize the potential for ethical conflicts, and appropriately resolve ethical challenges when they occur. Yet, in an evolving specialty that is not without its controversies, the ability to determine what constitutes ethical practice can be challenging. Johnson-Greene and Nissley (2008) noted that “professional ethics represent a moving target for most professionals that by necessity must change over time” (p. 945).

The ability to develop and maintain sound ethical practices is a dynamic process that must be developed and maintained over the course of a career. Ethics codes and professional guidelines are drafted and updated, changes in clinical practice occur, and new emerge. To practice in a manner consistent with the highest ethical principles, neuropsychologists must be able to integrate the evolving ethical and legal requirements into their professional activities. Neuropsychologists also benefit from being able to approach ethical challenges in a systematic manner, which can be facilitated through use of a decision-making model.

Ethical decision making would be much simpler if readily identified bottom-line answers existed for all ethics questions. Bottom-line answers describe how to resolve specific ethics questions and can be applied consistently across settings and contexts. For some ethics questions, such as, “Is it appropriate to have sex with my therapy client?” the bottom line answer is obvious and can be applied consistently. However, more ambiguous variations may emerge, such as, “Is it appropriate to have sex with the attorney who retained me and is technically my client but is not the recipient of clinical services, and does the two-year abstention rule apply even though the case has been settled?” Although bottom-line ethics may be refreshing and appreciated, the considerable variability of case details renders such an approach insufficient in most situations.

According to the American Psychological Association Task Force on the Assessment of Competence in Professional Psychology, the assessment of professional competence, including ethical competence, should be a multitrait, multimethod, and multi-informant process that occurs throughout one’s career (Kaslow et al., 2007). However, self- and peer-assessment of competence does not seem to be accomplished routinely in psychology. Kaslow et al. (2007) stated, “The Career-long Assessment of Competence Requires a Major Culture Shift” (p. 442). That shift is currently underway, as reflected by the American Board of Professional Psychology’s recent implementation of maintenance of certification requirements. Although at this time only a small fraction of psychologists are board certified, the relatively large percentage of clinical neuropsychologists who are board certified reflects an understanding by the specialty of the value to patients and society of demonstrating and maintaining competence.

Conclusions

Professional competence can be conceptualized as consisting of foundational and functional competencies. An appreciation of specific ethical and legal issues that are relevant to neuropsychology and the ability to apply ethical concepts to clinical activities are components of foundational competency in clinical neuropsychology. The pursuit of these competencies begins early in one’s psychology education, is developed during the course of supervised training, and must be maintained throughout one’s career. The cube model provides a useful method for understanding the various foundational and functional competencies required of neuropsychologists.


1

Ethical Issues and the Pursuit of High Standards of Practice

Ethical neuropsychological practice begins with an understanding of relevant ethical issues and a commitment to practicing in an ethical manner. Although most ethical principles and standards are applicable to clinical neuropsychology, their relative importance and the manner in which they are applied in neuropsychology in general and in specific subspecialties have implications for how practices are established, whether ethical challenges are anticipated and avoided, and how ethical dilemmas are addressed. This chapter begins the process of identifying and understanding the most relevant ethical issues and strives to reinforce the pursuit of high standards of ethical practice.

Ethical Issues in Clinical Neuropsychology

The ethical priorities of neuropsychologists differ from those of psychologists in general. An early study of ethical issues in clinical neuropsychology involved collecting ethically challenging vignettes from American Board of Clinical Neuropsychology diplomates (Brittain, Frances, & Barth, 1995). The results of the study revealed that the majority of the dilemmas involve boundaries of competence, appropriate use of assessments, and interpretation of assessment results. In contrast, a random sample of American Psychological Association (APA) members surveyed about ethical dilemmas they encountered in their daily work revealed that the three most frequently cited dilemmas were confidentiality; blurred, dual, or conflictual relationships; and payment issues (Pope & Vetter, 1992). Forensic issues were fifth, assessment issues were ninth, and competence was eleventh.

In an interview of a panel of neuropsychologists who have considerable experience with ethical aspects of practice, the primary ethical challenges that the panelists identified centered around professional competence, the increasing involvement of neuropsychologists in forensic activities, and the apparent misconduct of colleagues (Bush, Grote, Johnson-Greene, & Macartney-Filgate, 2008). Based on my professional experiences and familiarity with the literature, a list of 12 common sources of ethical conflict in clinical neuropsychology was generated. Table 1.1 lists the 12 sources of ethical conflict with their corresponding sections in the APA (2017) Ethics Code. Professional competence, as the foundation for all practice-related activities, tops the list, and many of the subsequent aspects of practice are related to forensic activities. However, because of the diverse contexts in which neuropsychologists practice and the varied services provided, common sources of ethical conflict will vary among practitioners.



Table 1.1 Common Sources of Ethical Conflict in Clinical Neuropsychology with Corresponding American Psychological Association Ethical Standards




	Ethical Issue
	Ethical Standard



	
1. Professional competence
	2.01 Boundaries of Competence



	2.03 Maintaining Competence



	
2. Roles/relationships (dual/multiple)
	3.05 Multiple Relationships



	3.06 Conflict of Interest



	
3. Test security/release of raw test data
	9.04 Release of Test Data



	9.11 Maintaining Test Security



	
4. Third-party observers
	9.02 Use of Assessments



	9.11 Maintaining Test Security



	
5. Confidentiality
	4.01 Maintaining Confidentiality



	4.02 Discussing the Limits of Confidentiality



	4.05 Disclosures



	4.06 Consultations



	
6. Assessment (methods, norms)
	2.04 Bases for Scientific and Professional Judgments



	9.01 Bases for Assessments



	9.02 Use of Assessments



	9.06 Interpreting Assessment Results



	
7. Conflicts between ethics and law
	1.02 Conflicts between Ethics and Law, Regulations, or Other Governing Legal Authority



	1.03 Conflicts between Ethics and Organizational Demands



	8. False or deceptive statements
	5.01 Avoidance of False or Deceptive Statements



	9. Objectivity
	3.06 Conflict of Interest



	10. Cooperation with other professionals
	3.09 Cooperation with Other Professionals



	
11. Third-party requests for services/informed consent
	3.07 Third-Party Requests for Services



	3.11 Psychological Services Delivered to or through Organizations



	3.10 Informed Consent



	9.03 Informed Consent in Assessments



	
12. Recordkeeping and Fees
	6.01 Documentation of Professional and Scientific Work and Maintenance of Records



	6.04 Fees and Financial Arrangements







Formal peer review of one’s work through the board certification process increases the likelihood that competent services are being provided. Board certification benefits the practitioner, the profession, and the public (Armstrong, Beebe, Hilsabeck, & Kirkwood, 2008; Denney, 2010). Chief among the benefits is that the credential protects the public by designating clinicians who have demonstrated the knowledge and ability to provide competent services. Additionally, the board certification process can help clinicians identify areas of weakness. Sometimes, without objective feedback from peers, uninformed clinicians may experience a sort of professional anosognosia; that is, they are unaware of their professional deficiencies. They do not know what they do not know (Armstrong et al., 2008). The board certification process, although an examination process, is commonly also a very educational process for candidates (Denney, 2010). It can be an effective remedy for professional anosognosia. Although board certification is not required for psychological specialties, successful completion of a reasonably rigorous board certification examination process provides the clearest evidence of competence in neuropsychology.

Ethical Issues in Neuropsychological Subspecialties

Neuropsychological practice in subspecialties commonly centers around patient populations, such as pediatric and geriatric, or practice contexts, such as forensic and rehabilitation. Some practices involve a unique combination of context and patient population, such as military and veteran. Each patient population and practice context has similarities and differences with other neuropsychological practices. Understanding both the commonalities and differences allows for the illumination of ethical issues and potential challenges. Neuropsychological issues of particular relevance in a selected sample of subspecialties are briefly reviewed in this section. Of course, there are many other patient populations, practice contexts, and clinical activities that are relevant for clinical neuropsychologists. Clinicians benefit from considering the ethical issues that are most likely to be emphasized in their specific practices.

In each neuropsychology subspecialty, professional competence is the first ethical issue to be considered. Consistent with the requirements of APA Ethical Standard 2.01 (Boundaries of Competence, subsection b), competence serves as the foundation for the services that are provided and is required to promote the welfare of the patient or otherwise address the questions posed by the referral source. Competence in one subspecialty does not imply competence in another subspecialty, and competence in one practice context within a subspecialty does not necessarily transfer to other contexts. For example, the ability to perform evaluations of high-functioning older adults on an outpatient basis does not necessarily transfer to older adults recovering from severe strokes on an acute rehabilitation unit, and it certainly does not transfer to children evaluated on an inpatient epilepsy unit. Of course, many neuropsychologists have the education, training, and experience to work in multiple settings with a variety of different patient populations, and others can easily make such transitions with minimal additional learning and consultation. However, the risk of practicing outside the boundaries of one’s competence may be greatest when transitioning from one subspecialty to another. While board certification in clinical neuropsychology provides evidence of competence, including a broad knowledge base, in neuropsychology, it does not imply competence in all areas of neuropsychology. Where subspecialty certification is available (e.g., pediatric neuropsychology), attainment of the credential provides additional evidence of competence in the subspecialty. Competence must be maintained over time (Ethical Standard 2.03, Maintaining Competence) through continuing formal and informal education.

Pediatric and Geriatric Populations

Neuropsychologists understand that evaluating and treating patients who are at the extremes of lifespan development requires foundational and functional competencies that both overlap with the broader practice of neuropsychology and are unique to the specific developmental stage. In addition to understanding theories and practices that are relevant for neuropsychology in general, practitioners must possess knowledge of developmental issues and psychiatric and neurological disorders that are unique to or more common with the age range, and they must have the skills needed to assess those issues and translate the results into useful recommendations. Ethical practice involves increased concern for the well-being of vulnerable patients, and many pediatric and geriatric populations are more vulnerable than the general adult population.

In the practice of pediatric neuropsychology, there can be opportunity, with corresponding responsibility, to serve a large age span of patients, from birth to emancipated legal age. These patients can be quite diverse, due to the changing nature of normal and pathological neuropsychological functioning, which rapidly progresses along a complex continuum of development (Bush & Pimental, 2017). Clinical activities can become more complex due to educational issues and family participation (Bush & MacAllister, 2010).

Similarly, the practice of geriatric neuropsychology can involve a wide range of potential patients, diverse and complex medical problems, and a variety of settings. Although many older adults are high functioning and fully independent, as a group they are more likely than younger adult populations to experience physically frailty and cognitive, sensory, and motor deficits. They are likely to be taking more medications than younger adults and may be prone to fatigue more quickly. Many older adults are less familiar and comfortable with technology and computerized assessments than younger populations. Sensitivity to the relevance and importance of such factors and their interaction with cohort differences improves the potential for accurate clinical conclusions and beneficial recommendations (APA, 2014; Bush, 2012). A primary ethical challenge encountered in clinical work with older adults is the need to balance respect for patient autonomy with beneficence (Bush, 2018a; Bush, Allen, & Molinari, 2017; Bush, Allen, Heck, & Moye, 2015; Karel, 2011). For example, older adults often struggle to maintain their independence with activities such as driving, despite questions about their safety. Neuropsychologists working with such patients have the opportunity, and responsibility, to perform services that promote the patient’s safety (beneficence), which may mean making recommendations to discontinue driving, while appreciating the impact that such recommendations can have on the patient’s independence, dignity, and emotional state (respect for patient autonomy). Unless the evaluation results are unequivocal in one direction or the other, the struggle to weigh beneficence against respect for patient autonomy can be quite challenging and often hinges on the clinician’s personal values. With regard to driving and the ethical responsibilities of physicians, the American Medical Association (Carr, Schwartzberg, Manning, & Sempek, 2010) takes the position that “protecting the patient’s physical and mental health is considered the physician’s primary responsibility” (p. 50).

There are a number of similarities in the clinical, and thus ethical, issues that are most relevant for pediatric and geriatric patients. Pediatric and geriatric patients who undergo neuropsychological evaluations tend to (a) have the evaluations scheduled by others, (b) be brought to appointments and have present at appointments family members or others who provide care, and (c) have payment arranged or made by others. There also tends to be more involvement with systems and institutions, such as schools and long-term care facilities. Some particularly relevant ethical issues include (a) third-party requests for services, (b) informed consent, (c) bases for assessments, (d) test security, (e) third party observers, (f) confidentiality, and (g) cooperation with other professionals. Additionally, there can be considerable pressure and incentive to provide opinions that support the wishes of family members. It can be tempting, emotionally and sometimes financially, for the neuropsychologist to want to side with or give in to the parents (in pediatric cases) or adult children or spouses (in geriatric cases) and to present information and conclusions in a manner that satisfies the temptation. Nevertheless, the interests of patients and the reputation of the clinician and profession are best served when objectivity is maintained and conclusions and diagnoses are evidence based.

Medical and Rehabilitation Settings

Neuropsychologists working in medical and rehabilitation settings, particularly inpatient settings, commonly face ethical challenges that are encountered less frequently in other practice settings. Such ethical issues involve (a) privacy and confidentiality (Ethical Standard 4), (b) conflicts between ethics and organizational demands (Ethical Standard 1.03), (c) psychological services delivered to or through organizations (Ethical Standard 3.11), and (d) cooperation with other professionals (Ethical Standard 3.09). There are also ethical implications regarding the adequate assessment and treatment persons who have a history of brain injury and are experiencing problems conforming to societal norms and, for cognitive or behavioral reasons, face attempts to limit their freedoms (Banja & Fins, 2013). Additionally, questions exist about society’s moral obligation to persons who have impairments in terms of meeting their medical, physical, psychological, social, and economic needs (Banja & Fins, 2013; Swiercinsky, 2002). Informed by professional experiences and the ethical principle of justice, neuropsychologists are well positioned to contribute to policy or regulatory discussions or decisions regarding what society owes such persons.

Significantly compromised cognitive functioning and sensory and motor deficits can complicate discussion and understanding of ethical matters for many patients and require the involvement of family members or other surrogate decision makers. The close involvement of supportive family members is typically advantageous for patient recovery, but the ethical implications of third party involvement need to be considered.

In inpatient settings, the presence of roommates, visits from family members, and interruptions by other staff members can affect privacy and confidentiality and threaten the validity of test results. In many settings, there is also an expectation among interdisciplinary team members that all information exchanged between patient and clinician should be shared with the other team members. It is important for neuropsychologists who provide evaluation and treatment services in such clinical contexts to clearly establish with all involved parties their roles and their expectations and limitations regarding privacy and confidentiality and to strive to maintain open communication channels. Advanced preparation for clinical services, such as (a) informing nursing staff and other team members of one’s presence on the unit and the need for an uninterrupted period of time with the patient, (b) asking for quiet and maximizing privacy within the room, and (c) having an informed consent/assent discussion with the patient or the patient’s surrogate decision maker helps pave the way for a smooth evaluation under otherwise challenging circumstances.

Establishing a mutual understanding of ethical issues and concerns among interdisciplinary staff members is best done before dilemmas arise and on an ongoing basis. To promote values shared among disciplines, there is a need to draw upon each other’s ethics-related knowledge and experiences, scholarly publications, laws, and other related resources.

Of course, the close interdisciplinary collaboration that constitutes a strength of medical and rehabilitation services can also become a source of unique ethical challenges (Bush, 2010b). Team dynamics and the manner in which various services operate within organizations do not always run smoothly. Conflicts can be expected, even among well-meaning professionals who hold shared values. Patients are best served when neuropsychologists strive to cooperate with other professionals (Ethical Standard 3.09), but this does not mean readily acquiescing to the wishes of others when psychological ethics would be compromised. Cooperation entails communication, education (given and received), and a commitment to working together to achieve shared overarching goals. In addition to team dynamics, administrative requirements, such as the need to perform a certain number of evaluations, a lack of support for needed testing materials, or a lack of availability of qualified backup coverage, can challenge the ability of neuropsychologists to engage in what are considered high-quality ethical practices. When conflicts between ethics and organizational demands occur, neuropsychologists make known their commitment to the Ethics Code and try to resolve the matter in a manner that is consistent with the code (Ethical Standard 1.03). Unfortunately, such efforts are not always immediately rewarded, resulting in the need for persistence and determination in the pursuit of support for high quality neuropsychological services.

The ethical issues covered in this section reflect only a sample of the issues that neuropsychologists consider in medical and rehabilitation settings. Although the themes covered here seem to be encountered more frequently in these settings than in many others, there is considerable overlap with some other subspecialties, as the next section illustrates.

Forensic Contexts

Many authors have examined ethical issues in forensic neuropsychology (for reviews, see Sweet, Grote, & van Gorp, 2002; Bush, 2005c; Bush & Martin, 2006b; Bush & Martin, 2010; Bush & Morgan, 2017; Bush et al., 2005; Bush, MacAllister, & Goldberg, 2012; Bush, Rapp, & Ferber, 2010). Although the vast majority of the writing on ethical forensic practice in neuropsychology has focused on civil contexts, valuable contributions have also been made in the context of criminal forensic neuropsychology (e.g., Tyson & Sullivan, 2008), with many of the issues being relevant across settings.

The adversarial nature of the legal system, the considerable incentives for biased methods and opinions, and the limited training in forensic activities for most clinical neuropsychologists each pose risks for ethical misconduct. Table 1.2 lists 10 ethical and professional issues that seem, in general, to cover issues that are of particular ethical importance or could be especially challenging in forensic practice contexts (Bush, 2015). The relative importance of the issues covered in the list will vary depending on the forensic practice context, and issues not represented on this list may be of considerable importance to some forensic practitioners.



Table 1.2 Ethical Emphases in Forensic Practice




	1. Third-party requests for services



	2. Multiple relationships/conflicts of interest



	3. Informed consent/notification of purpose (including privacy and confidentiality)



	4. Test security/release of test data



	5. Explaining assessment results



	6. Contingency fees



	7. Impartiality/bias



	8. Third-party observers



	9. Accuracy and truthfulness in public statements (reports and testimony)



	10. Addressing ethical misconduct





Source: Adapted from “Ethical Guidelines in Forensic Psychology,” by S. S. Bush, 2015. In R. L. Cautin & S. O. Lilienfeld (Eds.), The Encyclopedia of Clinical Psychology, Vol. 2. Hoboken, NJ: Wiley, pp. 1115–1124.



More extensive review of the relevance of each of these issues for clinical neuropsychologists who perform forensic work is available in the previously cited references. With increasing involvement of neuropsychologists in forensic activities (Bush, Demakis, & Rohling, 2017; Kaufmann, 2009), it is likely that many ethical challenges confronted by neuropsychologists will continue to be related to forensic aspects of practice.

Military Personnel and Veterans

Neuropsychological services have been provided to military service members and veterans for decades (Goldstein, 2012); however, the nature of the services and the contexts in which services are provided have changed over time, requiring clinicians to maintain an understanding of best practices in the changing state of affairs. The ongoing US military operations in the Middle East, the significant number of returning veterans who have neuropsychological symptoms, the aging of other veteran populations, the evolution of neuropsychological practices, and the increased focus on ethical issues in neuropsychological subspecialties in general have resulted in greater attention to ethical aspects of neuropsychological practice with military and veteran populations. Additionally, reserve and active duty service members may now receive medical and mental health services at Veterans Affairs (VA) facilities, which can place new responsibilities on clinicians who previously worked only with veterans. Because of third-party requests for evaluations and the pursuit of secondary gain by many military personnel and veterans, there is considerable overlap in the ethical issues of relevance between forensic practice and services provided to military personnel and veterans. Yet, differences in the relevance and application of ethical issues exist, including differences between forensic practice and practice with military and veterans as well as between military and veteran populations.

Although neuropsychologists who evaluate and treat military personnel and veterans are guided by the same ethical principles as those who work with other patient populations, there are unique issues to be considered and differences in the ways ethical issues are managed (Bush, 2014). For example, because reserve and active-duty service members may now receive medical and mental health services at VA facilities, neuropsychologists in both military and VA settings must be aware that they have responsibilities to the US government and its missions as well as to the patient, a situation known as dual or mixed agency (Carr, 2005; Howe, 2003). Additionally, levels of functioning and diagnoses provided in reports may be used to make decisions about whether military personnel return to combat. Supporting the military mission of conserving fighting strength by returning service members to combat can be viewed as conflicting with the ethical responsibility to avoid bringing harm to patients (APA General Principle A, Beneficence and Nonmaleficence), thereby placing clinicians in an ethical or moral bind (Stone, 2008). The primary ethical challenge with dual agency is to attempt to balance the interests of patients and organizations (Jeffrey, Rankin, & Jeffrey, 1992). Knapp, VandeCreek, and Fingerhut (2017) noted, “Some of the most difficult situations that psychologists face occur when institutional policies appear to conflict with professional ethics” (p. 41). The APA (2017) Ethics Code (Ethical Standard 1.03, Conflicts between Ethics and Organizational Demands) states:

If the demands of an organization with which psychologists are affiliated or for whom they are working are in conflict with this Ethics Code, psychologists clarify the nature of the conflict, make known their commitment to the Ethics Code, and take reasonable steps to resolve the conflict consistent with the General Principles and Ethical Standards of the Ethics Code. Under no circumstances may this standard be used to justify or defend violating human rights.

Understanding the unique needs of a practice setting and patient population reflects cultural competence, which is an important aspect of overall professional competence. In addition to understanding dual agency, neuropsychologists who provide services to veterans benefit from at least a basic understanding of military culture (Bush & Cuesta, 2010). Veterans as a group share, or have shared, common values, beliefs, experiences, and a manner of communication that is not immediately understood by most civilians. Having a basic understanding of military rank structure, terminology, customs, occupations, and similarities and differences between the various branches of service, as well as the clinical conditions that occur solely or more frequently in military contexts (for a review, see Orme, 2012), can enhance services that neuropsychologists provide to military personnel and veterans. Neuropsychologists who serve veterans or military personnel in private practices or other contexts outside of the military or VA may find it particularly beneficial to develop cultural competence in this area by consulting with colleagues who have a solid understanding of military culture and its relevance for neuropsychological practice. In addition to the ethical and legal resources that are of general usefulness in ethical decision making, neuropsychologists working with military personnel and veterans can find more specific guidance from Department of Defense and VA regulations.

Positive Ethics

In the tradition of remedial ethics, ethics codes used for disciplinary purposes represent only the minimum standards of conduct to which psychologists should adhere. However, this perspective on professional ethics reflects an incomplete view, focusing more on how not to harm patients and less on how to promote the well-being of others. Positive ethics represents a shift away from remedial ethics to a voluntary commitment to pursuing ethical ideals, motivated by deeply held moral principles (Knapp et al., 2017). Rather than neuropsychologists simply doing the minimum necessary to avoid accusations of ethical misconduct, a positive ethics approach emphasizes the importance of aspiring to the highest principles of ethical practice. Positive ethics is proactive, requiring practitioners to take steps to promote exemplary behavior throughout their professional activities and careers, not only when faced with ethical challenges.

From the perspective of positive ethics, ethics codes represent a starting point, upon which higher standards of practice, consistent with one’s ethical ideals, can be built (Knapp et al., 2017). When considering ethical issues, the question to ask is not “What does the Ethics Code say I must do?” Rather, the question to ask is “What can I do that reflects the highest standard of ethical practice?” Beauchamp and Childress (2013) stated, “If we expect only the moral minimum of obligation, we may lose an ennobling sense of excellence” (p. 49).

Positive ethics encourages practitioners to integrate their personal ideals with their professional lives (Knapp et al., 2017). While most members of a society share common values, individuals vary in the extent to which they embrace different values. Unique life experiences, cultural background, religious beliefs, and other factors influence the personal values that guide decisions. Practitioners who perceive a connection between their personal values and the values underlying professional ethics may experience a stronger commitment to their professional ethics than practitioners who do not have such a connection.

Pursuit of ethical ideals typically requires additional time and expense than is required by minimum enforceable ethical standards, resulting in some clinicians choosing not to pursue such ideals. For example, according to Ethical Standard 9.04 (Release of Test Data), neuropsychologists who receive an appropriately authorized request for completed test answer sheets can ethically copy the materials and send them to any designated person, unless significant harm or misuse of the information is likely to result. Releasing test data in accordance with this ethical standard is the easiest course of action and is acceptable according to the Ethics Code. However, a more appropriate but time-consuming course of action that involves taking steps to safeguard the information and materials reflects a commitment to a higher standard of ethical practice that is of greater benefit to future examinees, society, and the profession of neuropsychology. This topic is covered in more detail in Chapter 10. Time and expense requirements are inadequate excuses for failing to pursue high standards of ethical practice.

Getting It Right after Getting It Wrong

Even competent, well-intentioned clinicians striving to achieve and maintain high ethical standards make mistakes. Bush and Morgan (2017) noted, “Despite appropriate training and best efforts, it is unrealistic to believe that a neuropsychologist can get every diagnosis correct over the course of career” (p. 23). Most mistakes, which can range from minor scoring errors to significant diagnostic errors, likely remain unknown by the neuropsychologists who have made them, either because they go undetected by anyone or because they were never brought to the neuropsychologist’s attention.

Serial neuropsychological evaluations afford clinicians the opportunity to assess their prior conclusions and diagnoses and, with the benefit of time and intervening circumstances (e.g., treatment) or the availability of new information (e.g., neuroimaging results, objective changes in functioning), determine whether the prior conclusions and diagnoses are reaffirmed or corrections are needed. Sometimes subsequent evaluations performed by colleagues reveal questions about prior diagnoses, with the newer results being shared with or available to the original examiner or remaining unknown by the original examiner. In addition to clinical situations, forensic contexts often allow for one’s methods, conclusions, and diagnoses to be reviewed by colleagues, with or without additional direct evaluation of the examinee.

Although differences of opinion can and frequently do exist among qualified practitioners, neuropsychologists confronted with persuasive evidence that their original conclusions were incorrect have an opportunity and responsibility to correct their original conclusions. While no neuropsychologist likes to find out that a mistake was made, how the mistake is handled after being brought to the neuropsychologist’s awareness has more direct ethical implications than whether the mistake was made. General Principle C (Integrity) states, “Psychologists seek to promote accuracy, honesty, and truthfulness in the science, teaching, and practice of psychology” (APA, 2017). The neuropsychologist practicing with integrity acknowledges and corrects mistakes so that appropriate care can be provided or justice can be served (Bush & Morgan, 2017). Neuropsychologists who take a more defensive stance should carefully consider whether the available evidence supports the original conclusions or whether biases are at work. Maintaining a position once its inaccuracy has been revealed is inconsistent with ethical practice (Ethical Standard 5.01, Avoidance of False or Deceptive Statements). When a neuropsychologist, in the face of strong evidence to the contrary, believes that the original position is defensible, the neuropsychologist and the goals of the evaluation tend to be best served by the neuropsychologist responding with the objective evidence base and reasoning that continue to support the original conclusions (Ethical Standards 2.04, Bases for Scientific and Professional Judgments, and 9.01, Bases for Assessments). Neuropsychologists who maintain a healthy balance of confidence and humility are well positioned to acknowledge and correct mistakes when brought to their attention.

Four “As” of Ethical Practice

The Four “A”s of Ethical Practice (Bush, 2009) provide a framework for thinking about one’s approach to ethical practice (see Figure 1.1). Adherence to the following four “A”s of ethical practice is consistent with the pursuit of high standards of ethical practice: Anticipate, Avoid, Address, and Aspire. Neuropsychologists promote patient welfare by (a) striving to anticipate and prepare for ethical issues and challenges commonly encountered in their specific practice contexts, (b) attempting to avoid ethical misconduct, (c) working to address ethical challenges when they are anticipated or encountered, and (d) maintaining a commitment to aspire to the highest standards of ethical practice. Being mindful of the four “A”s of ethical practice facilitates appropriate professional activity and the modeling of ethical behavior for students and trainees, other neuropsychologists, and interdisciplinary colleagues.
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Figure 1.1 The Four “A”s of Ethical Practice

Source: Previously published in “Ethical Issues and Solutions in Pediatric Neuropsychological Assessment, by S. S. Bush & P. A. Pimental, Journal of Pediatric Neuropsychology. doi: 10.1007/s40817-017-0045-0 Used with permission from Springer.



Conclusions

Ethical practice begins with an understanding the ethical issues that are encountered in neuropsychological practice in general, as well as those issues that are most relevant in a given practice setting. High standards of ethical practice that exceed basic ethical obligations require a personal commitment of time, energy, and resources but serve to promote beneficial clinical services. Pursuing and maintaining high standards of practice involves anticipating ethical issues and challenges, avoiding ethical dilemmas and misconduct, addressing challenges when they arise, and aspiring to ethical ideals. Clinical and ethical competence are interrelated aspects of professional competence.


Learning Exercises

1.What is a primary goal of positive ethics?

2.With regard to positive ethics, what is a primary responsibility and obligation of all practitioners?

3.Describe three ethical challenges commonly encountered in your practice setting.

4.Describe two additional ethical challenges that, although not commonly encountered, may arise in your practice setting.






2

Ethical, Professional, and Legal Resources

Clinical neuropsychologists have and foster confidence in their conclusions because such conclusions are based, in large part, on objective, empirically derived data. That is, clinical neuropsychology is an evidence-based endeavor. Necessary resources, including normative data sets, test manuals, and relevant research, are consulted. It would be unusual, in the case of a patient1 presenting for an evaluation with complex neurocognitive and emotional symptoms, to have a neuropsychologist arrive at a diagnostic conclusion without obtaining the necessary information and data and considering information derived from the professional literature. However, when considering ethical issues, it is not uncommon for the same data-driven clinicians to begin their conclusions with the words “I think.” They might say, “I think the problem is . . .” or “I think you should . . .” Although relatively little empirical information is available to facilitate ethical decision making, many professional resources exist to inform and assist neuropsychologists with the ethical decision-making process.

When considering ethical questions or confronting ethical challenges, most neuropsychologists in the United States naturally seem to first turn to the American Psychological Association (APA; 2017) Ethics Code, in part because the code is used to adjudicate ethics complaints. Despite the importance of the APA Ethics Code, many ethical, legal, and professional directives and guidelines exist to help neuropsychologists select good courses of action (see Table 2.1).



Table 2.1 Sources of Ethics-Related Information




	1 Ethics codes



	2. Code of Conduct of the Association of State and Provincial Psychology Boards



	3. Jurisdictional laws



	4. Publications and position papers of professional organizations



	5. Scholarly works, such as books, articles, and chapters



	6. Ethics committees



	7. Professional liability insurance carriers



	8. Institutional guidelines and resources



	9. Continuing education workshops and other presentations



	10. Colleagues







Ethics Codes

The ethics codes of professional organizations are intended to reflect shared values of the members of the profession. The codes are developed to reduce the vagueness inherent in overarching professional values (Beauchamp & Childress, 2013). They provide a common set of principles and standards from which members of the profession and the organization can determine appropriate behaviors. Such codes are typically written broadly to apply to professionals across practice settings and contexts. Professional ethics codes establish minimum standards of conduct and serve as the basis for disciplinary actions by professional organizations. The ethics codes may also be adopted in whole or in part by jurisdictional licensing boards to govern the professional activities of practitioners in their jurisdictions.

Because professional ethics are intended to apply to all aspects of the profession, they typically do not directly address the ethical nuances experienced by practitioners of specialties. Additional guidelines are produced by members of specialties to address ethics issues encountered, and questions raised, by members of the specialty that are not addressed by the more general ethics code. In this section, ethics codes and professional guidelines relevant to the practice of clinical neuropsychology in North America are presented. It is essential that neuropsychologists are familiar with such resources. Neuropsychologists practicing in other geographic regions may find that some of the ethical concepts and resources covered here are directly relevant for a given culture, whereas others may need modification or have little relevance at all.

APA Ethics Code

The APA Ethics Code provides guidance and requirements for ethical psychological practice. According to the preamble, the code has as its goal “the welfare and protection of the individuals and groups with whom psychologists work and the education of members, students, and the public regarding ethical standards of the discipline.” The code consists of four sections: Introduction and Applicability, Preamble, General Principles, and Ethical Standards. The introduction describes the intent, organization, procedural considerations, and scope of application of the Ethics Code. The preamble and General Principles are aspirational goals to guide psychologists toward the highest ideals of psychology. Although the preamble and General Principles are not themselves enforceable rules, they should be considered by psychologists in arriving at ethical courses of action.

The ten Ethical Standards set forth enforceable rules for conduct as psychologists. They represent the enforceable minimum level of ethical conduct for psychologists who are APA members or whose state boards for psychology have adopted the APA Ethics Code as the professional regulations or rules of practice for licensed psychologists. They are used for both professional guidance and remedial purposes. Most of the Ethical Standards are written broadly to apply to psychologists in varied roles, although the relevance and manner in which a given standard is applied can vary depending on the context. The Ethical Standards are not exhaustive; many elements of ethical practice in psychological specialties, including clinical neuropsychology, are not directly addressed by the code.

The five General Principles are (A) Beneficence and Nonmaleficence, (B) Fidelity and Responsibility, (C) Integrity, (D) Justice, and (E) Respect for People’s Rights and Dignity. The General Principles are considered aspirational and are intended “to guide and inspire psychologists toward the very highest ethical ideals of the profession.” Weighing the relative importance of the General Principles also facilitates resolution of ethical challenges when more specific directives are unavailable or contradictory.

By providing both standards and principles, the code establishes the minimum requirements of the profession (i.e., ethical floor) and promotes the voluntary pursuit of moral ideals (Knapp, VandeCreek, & Fingerhut, 2017). The remedial and aspirational components of the code are interactive, with an understanding of each improving the ability of psychologists to practice in a manner consistent with the other. For neuropsychologists practicing in the United States, the APA Ethics Code is typically the first resource to consider when determining ethical conduct. Although all of the Ethical Standards hold relevance for neuropsychologists, the relative applicability of each Standard is determined by one’s practice contexts and activities.

The current version of the Ethics Code, published in 2002, was amended in 2010 in response to concerns about psychologists participating in national security interrogations. In the Introduction and Applicability section of the code, a sentence was removed that had permitted psychologists to follow the law when conflicts exist between the code and laws and were unresolvable by other means. A similar change was made to Ethical Standard 1.02 (Conflicts between Ethics and Law, Regulations, or Other Governing Legal Authority). Additionally, it was stated that the code cannot be used to defend violating human rights. Similar changes were also made to Ethical Standard 1.03 (Conflicts between Ethics and Organizational Demands). The code was then modified again, effective January 1, 2017, in an effort to be clearer still about psychologists’ responsibilities to “safeguard against acts of torture and cruel, inhumane, or degrading treatment or punishment in all settings” (APA, 2016, p. 900). A section (b) was added to Ethical Standard 3.04 (Avoiding Harm), stating

Psychologists do not participate in, facilitate, assist, or otherwise engage in torture, defined as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person, or in any other cruel, inhuman, or degrading behavior that violates 3.04(a). (APA, 2016, p. 900)

Although it is important when considering ethical issues to attempt to parse out the principles and standards, ethically challenging situations rarely involve just one principle or standard. Neuropsychologists benefit from striving to understand both the obvious and subtle ethical aspects of their practices, as well as the practices of colleagues.

CPA Ethics Code

The Canadian Code of Ethics for Psychologists, Fourth Edition (Canadian Psychological Association, 2017) differs from the APA Ethics Code in both format and content, although they share a commitment to a North American “common morality or an intuitive sense of what is ‘good’ and what is ‘bad’ ” (Knapp et al., 2017, p. 19). Through its review of underlying values and responsibilities, the CPA Ethics Code reflects the influence of its philosophical foundation.

The code provides four core ethical principles that were selected, in part, based on the responses of Canadian psychologists to hypothetical ethical dilemmas sent to them by the CPA Committee on Ethics during development of a prior version the code. Each principle is followed by a description of the values that underlie the principle, and each values statement is followed by a set of standards that illustrate the application of the principle and values to specific psychological activities.

The code also provides a hierarchical listing, with rationale, of the steps to be taken when its four core ethical principles conflict. Because of the acknowledged dilemmas that are inevitably encountered even with such weighting of principles, the code provides a 10-step ethical decision-making model. The code is intended to both guide ethical behavior and serve as the basis for adjudicating ethics complaints. This code is an important resource not only for Canadian neuropsychologists but also for all neuropsychologists interested in understanding the values underlying ethical standards and invested in pursuing ethical ideals.

Professional Guidelines

The APA (2017) Ethics Code, in the Introduction and Applicability section, acknowledges the value of seeking direction from multiple resources when making decisions about ethical issues.



In the process of making decisions regarding their professional behavior, psychologists must consider this Ethics Code in addition to applicable laws and psychology board regulations. In applying the Ethics Code to their professional work, psychologists may consider other materials and guidelines that have been adopted or endorsed by scientific and professional psychological organizations and the dictates of their own conscience, as well as consult with others within the field.

ASPPB Code of Conduct

The purpose of the Code of Conduct of the Association of State and Provincial Psychology Boards (ASPPB; 2018) is to provide rules that “constitute the standards by which the required professional conduct of a psychologist or psychological associate is measured.” Although the code is enforceable in those jurisdictions that have adopted the code for such purpose, the code provides an additional valuable resource for neuropsychologists seeking clarification regarding ethical behavior.

Standards for Educational and Psychological Testing

The intent of the Standards for Educational and Psychological Testing (SEPT; American Educational Research Association, American Psychological Association, & National Council on Measurement in Education, 2014) is “to promote sound testing practice and to provide a basis for evaluating the quality of those practices” (p. 1). Additionally, the purpose of the standards is “to provide criteria for the development and evaluation of tests and testing practices and to provide guidelines for assessing the validity of interpretations of test scores for the intended test uses” (p. 1). The SEPT, as a 230-page book (not including the table of contents, preface, and other front matter), is an excellent addition to APA Ethical Standard 9 (Assessment); it provides a more detailed review of assessment-related behaviors found in Ethical Standard 9 and provides clarification of behaviors that appear contradictory or incomplete in Ethical Standard 9, such as is encountered with Ethical Standard 9.04 (Release of Test Data) and Ethical Standard 9.11 (Maintaining Test Security). (These contradictory standards are covered in more detail in Chapters 9 and 10).

Position Papers of Professional Organizations

Position statements or “white papers”, educational papers, and practice guidelines reflect the general consensus of practitioners of a specialty and offer clarification of details of practice areas that are beyond the scope of an ethics code (see Table 2.2 for a list of selected position and education papers and guidelines). Many of these papers are accessible on the websites of the organizations that authored or endorsed them. The American Academy of Clinical Neuropsychology and the National Academy of Neuropsychology are the primary organizations providing position papers that are specifically relevant to neuropsychologists. Because forensic activities have a prominent place among the professional activities of many neuropsychologists (Sweet, Benson, Nelson, & Moberg, 2015), the Specialty Guidelines for Forensic Psychology (APA, 2013b) is an essential resource for those providing such services.



Table 2.2 Professional Guidelines and Statements Relevant to Neuropsychology




	Organization
	Year
	Title



	AACN
	1999
	American Academy of Clinical Neuropsychology Policy on the Use of Non-Doctoral-Level Personnel in Conducting Clinical Neuropsychological Evaluations



	
	2001
	Policy Statement on the Presence of 3rd Party Observers in Neuropsychological Assessments



	
	2003
	Official Position of the American Academy of Clinical Neuropsychology on Ethical Complaints Made Against Clinical Neuropsychologists during Adversarial Proceedings



	
	2004
	Official Position of the American Academy of Clinical Neuropsychology on the Role of Neuropsychologists in the Clinical Use of fMRI



	
	2007
	American Academy of Clinical Neuropsychology Practice Guidelines for Neuropsychological Assessment and Consultation



	
	2009
	American Academy of Clinical Neuropsychology Consensus Conference Statement on the Neuropsychological Assessment of Effort, Response Bias, and Malingering



	
	2010
	Official Position of the American Academy of Clinical Neuropsychology on Serial Neuropsychological Assessments: The Utility and Challenges of Repeat Test Administrations in Clinical and Forensic Contexts



	
	2015
	Official Position of the American Academy of Clinical Neuropsychology Social Security Administration Policy on Validity Testing: Guidance and Recommendations for Change



	
	2015
	Official Position of the American Academy of Clinical Neuropsychology (AACN): Guidelines for Practicum Training in Clinical Neuropsychology



	AACN and NAN
	2012
	Computerized Neuropsychological Assessment Devices: Joint Position Paper of the American Academy of Clinical Neuropsychology and the National Academy of Neuropsychology (Bush et al., 2012)



	AACN, ABN, SCN (APA Division 40), and NAN
	2011
	Role of Neuropsychologists in the Evaluation and Management of Sport-Related Concussion: An Interorganizational Position Statement (Echemendia et al., 2011)



	
	2018
	Deciding to Adopt Revisions and New Psychological and Neuropsychological Tests: Official Position of the Neuropsychology Inter-Organizational Practice Committee (Bush et al., 2018)



	AACN, APA Division 40, APA Division 22, and NAN
	2008
	Official Position of the Military TBI Task Force on the Role of Neuropsychology and Rehabilitation Psychology in the Evaluation, Management, and Research of Military Veterans with Traumatic Brain Injury (McCrea et al., 2008



	ABA/APA Assessment of Capacity in Older Adults Project Working Group
	2008
	Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists



	ABN
	2014
	Policy Statement of the American Board of Professional Neuropsychology regarding Third Party Observation and the Recording of Psychological Test Administration in Neuropsychological Evaluations



	AERA, APA, and NCME
	2014
	Standards for Educational and Psychological Testing



	AMA
	1999
	Code of Medical Ethics: Current Opinions with Annotations. 100: Patient–Physician Relationships in the Context of Work-Related and Independent Medical Examinations



	
	2000
	Peer Review and Medical Expert Witness Testimony



	
	2004
	Expert Witness Testimony



	
	2009
	A Physician’s Guide to Assessing and Counseling Older Drivers, 2nd Edition



	APA
	1999
	Test Security: Protecting the Integrity of Tests



	
	2007
	Record Keeping Guidelines



	
	2007
	Statement on Third Party Observers in Psychological Testing and Assessment: A Framework for Decision Making



	
	2010
	Ethical Principles of Psychologists and Code of Conduct



	
	2012
	Guidelines for the Evaluation of Dementia and Age-Related Cognitive Change



	
	2012
	Guidelines for Assessment of and Intervention with Persons with Disabilities



	
	2013
	Specialty Guidelines for Forensic Psychology



	
	2013
	Guidelines for the Practice of Telepsychology



	
	2015
	Guidelines for Clinical Supervision in Health Service Psychology



	
	2017
	2017 Professional Practice Guidelines for Occupationally Mandated Psychological Evaluations



	APA Division 40, APPCN, and AACN
	2007
	Disclosure of Neuropsychological Test Data (Attix et al., 2007)



	ASAPIL
	2014
	Psychological Assessment of Symptom and Performance Validity, Response Bias, and Malingering (Bush, Heilbronner, & Ruff, 2014)



	ASPPB
	2018
	Code of Conduct



	CPA
	2001
	Practice Guidelines for Providers of Psychological Services



	
	2017
	Canadian Code of Ethics for Psychologists, 4th Edition



	NAN
	2000
	Presence of Third Party Observers during Neuropsychological Testing: Official Statement of the National Academy of Neuropsychology



	
	2000a
	Test Security: Official Position Statement of the National Academy of Neuropsychology



	
	2000b
	The Use of Neuropsychology Test Technicians in Clinical Practice: Official Statement of the National Academy of Neuropsychology



	
	2002
	Cognitive Rehabilitation: Official Statement of the National Academy of Neuropsychology



	
	2003
	Informed Consent: Official Statement of the National Academy of Neuropsychology (Johnson-Greene, 2005)



	
	2003
	Test Security: An Update. Official Statement of the National Academy of Neuropsychology (NAN, 2003b)



	
	2005
	Independent and Court-Ordered Forensic Neuropsychological Examinations: Official Statement of the National Academy of Neuropsychology (Bush, Barth, et al., 2005)



	
	2005
	Symptom Validity Assessment: Practice Issues and Medical Necessity (Bush, Ruff, et al., 2005)



	
	2006
	The Importance of Neuropsychological Assessment for the Evaluation of Childhood Learning Disorders (Silver et al., 2006)



	
	2006
	The Use, Education, Training, and Supervision of Neuropsychological Test Technicians (Psychometrists) in Clinical Practice (Puente et al., 2006)



	
	2007
	Neuropsychological Evaluation in the Diagnosis and Management of Sports-related Concussion (Moser et al., 2007)



	
	2008
	Learning Disabilities: The Need for Neuropsychological Evaluation (Silver et al., 2008)



	
	2009
	Secretive Recording of Neuropsychological Testing and Interviewing (Bush et al., 2009)



	
	2009
	Neuropsychological Consequences of Boxing and Recommendations to Improve Safety (Heilbronner et al., 2009)



	
	2009
	Recommendations for Diagnosing a Mild Traumatic Brain Injury (Ruff, Iverson, Barth, Bush, & Broshek, 2009)



	
	2009
	Professional Considerations for Improving the Neuropsychological Evaluation of Hispanics (Judd et al., 2009)



	
	2012
	Conflict of Interest Inherent in Contingency Fee Arrangements (Binder et al., 2012)



	
	2017
	Cognitive Screening Tests versus Comprehensive Neuropsychological Test Batteries: A National Academy of Neuropsychology Education Paper (Roebuck-Spencer et al., 2017)





Notes: Publications are authored by the organization unless otherwise noted. Most of the papers are available on the organizations’ websites. AACN = American Academy of Clinical Neuropsychology. ABA = American Bar Association. ABN=American Board of Professional Neuropsychology. AERA = American Educational Research Association. AMA = American Medical Association. APA = American Psychological Association. ASAPIL = Association for Scientific Advancement in Psychological Injury and Law. ASPPB = Association of State and Provincial Psychology Boards. NAN = National Academy of Neuropsychology. NCME = National Council on Measurement in Education. SCN=Society for Clinical Neuropsychology.



Other Published Resources

Moral and ethical theories and principles provide starting points and general guidance for appropriate conduct but typically must be supplemented by case examples of right action, empirical data, and other sources of information (Beauchamp & Childress, 2013). An emerging readiness for the exchange of ideas and information relevant to ethics in neuropsychology was recognized in the late 1980s and early 1990s (e.g., Ackerman & Banks, 1990; Banja, 1989; Bornstein, 1991; Malec, 1993; Woody, 1989). In 1995, Binder and Thompson published a seminal article that applied the 1992 APA Ethics Code (American Psychological Association, 1992) to neuropsychological assessment practices. Later that year, Brittain, Frances, and Barth (1995) published the results of a survey examining ethical issues and dilemmas encountered in neuropsychological practice. These articles signaled an increased emphasis on ethical issues in clinical neuropsychology and were followed by an increasing number of articles, chapters, special journal issues, and books on related topics. Since that time, there has been a tremendous increase in ethics publications related to neuropsychology, including books (Bush, 2005a, 2007; Bush & Drexler, 2002), journal special issues (Bush, 2005c; Bush & Martin, 2006c), and a number of other articles and chapters by knowledgeable and experienced clinical neuropsychologists.2 In addition to publications specific to ethical issues in neuropsychology, general ethics texts address issues of relevance to neuropsychologists. Similarly, neuropsychology texts address many of the practice issues that are of ethical concern, and some provide specific ethics chapters (e.g., Bush, 2018b). Finally, others with vested interests in appropriate neuropsychological practices, such as private organizations, may generate articles or position statements of interest to neuropsychologists and consumers of neuropsychological services (e.g., Psychological Corporation’s 2004 article on safeguarding test materials).

2 A list of neuropsychology-related ethics references compiled in 2014 is posted on the AACN website (https://theaacn.org/wp-content/uploads/2015/10/NP_Ethics_References_Feb2014.pdf).

Bioethical Principles

Principle-based ethics represents a prominent philosophical system widely adopted across healthcare disciplines. The principles, evident in many professional ethics codes, reflect the foundational values of the society. For example, the right to self-determination and the right to live safely are primary values in North America. According to Behnke, Perlin, and Bernstein (2003), ethical dilemmas should be approached by first asking the following questions, “What values are at issue? And how can I act consistent with those values?” (p. 225). Determining the values that underlie ethical or legal requirements helps to clarify the spirit behind the letter of the standard or law, thereby clarifying the appropriate courses of action (Behnke et al., 2003).

The prima facie nature of this multiprinciple system requires that an obligation to one principle be maintained unless it conflicts with an equal or stronger obligation (Beauchamp & Childress, 2013). When two or more ethical obligations conflict, the neuropsychologist must determine the actual obligation by examining the relative weights of all competing prima facie obligations and making a decision that reflects the greatest balance of right over wrong.

Beauchamp and Childress (2013) described four core bioethical principles as being particularly important to biomedical ethics: respect for autonomy, beneficence, nonmaleficence, and justice. These principles are clearly evident in the APA Ethics Code. Respect for autonomy refers to the right of competent patients to make the decisions that govern their lives, as long as the decisions do not negatively impact the rights of others. Respect for patient autonomy contrasts with the paternalistic approach to decision making traditionally encountered in medicine by which the healthcare professional is assumed to know what procedures are in the patient’s best interests and should be performed. Respect for patient autonomy supports the right of competent, well-informed patients to choose to accept or decline examination or treatment options and to be involved in making the decisions that affect their lives. The right of individuals to be informed of the nature of proposed neuropsychological services and, in most clinical situations, to accept or decline such services, is based on this principle. In the APA Ethics Code, this principle is reflected in General Principle E (Respect for People’s Rights and Dignity). Respect for patient autonomy underlies the informed consent process.

The principle of nonmaleficence refers to a moral obligation for clinicians to do no harm. Although the importance of this longstanding principle is immediately evident, determinations regarding which actions or inactions constitute harm or which individual, organization, or system is owed such an obligation can be difficult to make. Beneficence refers to a moral obligation to take action to advance the welfare of others. Beneficence encompasses the promotion of the rights and health of others, as well as defense of the rights of others and the prevention of harm. In the APA Ethics Code, these principles are reflected in General Principle A (Beneficence and Nonmaleficence).

Justice refers to “fair, equitable, and appropriate treatment in light of what is due or owed to persons” (Beauchamp & Childress, 2013, p. 250). More specific to healthcare resources, distributive justice refers to the “fair, equitable, and appropriate distribution of benefits and burdens determined by norms that structure the terms of societal cooperation” (Beauchamp & Childress, 2013, p. 250). These authors further distinguish between formal and material justice. Formal justice refers to equal treatment for those who are equals and unequal treatment for those who are not equals. Challenges to the successful application of the principle of justice lie in defining what is equitable and determining which individuals or groups are equals. Material justice, in contrast, specifies “the relevant characteristics for equal treatment” (Beauchamp & Childress, 2013, p. 251). Issues of justice can become extremely complex and contentious. Despite the existence of multiple concepts and principles of justice to address this complexity, Beauchamp and Childress (2013) noted that “no single moral principle is capable of addressing all problems of justice” (p. 250). In the APA Ethics Code, this principle is reflected in General Principle D (Justice).

Two additional moral principles (fidelity and responsibility to society) are also relevant to neuropsychology. Fidelity (Bersoff & Koeppl, 1993; Kitchener, 1984) refers to the obligation to be truthful and faithful, keep promises, and maintain loyalty. Responsibility to society, which is identified in the CPA Code of Ethics for Psychologists (Canadian Psychological Association, 2017) and is similar to general beneficence as described by Knapp et al. (2017), refers to the clinician’s responsibility to the public at large (i.e., society). In the APA Ethics Code, fidelity is reflected in both General Principles B (Fidelity and Responsibility) and C (Integrity), and general beneficence is covered in General Principle B (Fidelity and Responsibility).

While these ethical principles generally appear straightforward and essentially consistent with common sense and decency when considered individually, they are often not without their challenges when applying them in complex clinical contexts. Beauchamp and Childress (2013) noted that although “no moral theory or professional code of ethics has successfully presented a system of moral rules free of conflicts and exceptions” (p. 16), neither skepticism nor alarm is warranted. We have the decision-making tools to reach sound conclusions.

Legal Considerations

Neuropsychologists should be familiar with the jurisdictional laws that regulate their practices. In the Introduction and Applicability section of the APA Ethics Code, psychologists are advised to consider applicable laws and psychology board regulations as they make decisions regarding ethical conduct. However, while state and federal laws provide specific direction for the management of fundamental aspects of psychological practice, more specific activities pertaining to psychological specialty practices, such as neuropsychology, may not be adequately addressed by statutory law. In such instances, review of case law can clarify preferred conduct. Topics such as acceptability of scientific evidence in court (Daubert, 1993) and release of raw test data (e.g., Carpenter v. Superior Court of Alameda County, 2006; Detroit Edison Co. v. National Labor Relations Board, 1979; Rompilla v. Beard, 2005) have been addressed in cases involving psychologists or neuropsychologists (e.g., see Kaufmann, 2009, for more information on Carpenter, Detroit Edison, test security, intellectual property rights, and protective orders). Although the laws governing neuropsychological practice are too numerous to cover here, some are described in relevant sections of the book, and the Health Insurance Portability and Accountability Act (HIPAA) is briefly reviewed here.

HIPAA

At the federal level in the United States, HIPAA took effect in April 2003. This legislation was intended to simplify and protect the confidentiality of electronic billing and transmission of health information and to provide increased patient access to their medical records, including the right of patients to amend their medical records to clarify errors. Although those goals may seem logical and straightforward, the legislation evolved into a complex series of administrative rules, with exceptions for certain settings, and has been a source of confusion and frustration for many practitioners.

Of relevance to neuropsychologists providing services in forensic contexts, the HIPAA Privacy Rule allows that information compiled in anticipation of use in civil, criminal, and administrative proceedings is not subject to the same right of review and amendment as is protected health information in general (HIPAA, 1996, §164.524(a)(1)(ii)). Providing further elaboration, Connell and Koocher (2003) stated that forensic practice may not be subject to HIPAA for the following reasons: (a) Forensic services are designed to serve a legal purpose, rather than a therapeutic purpose; (b) forensic services are provided at the request of a party or entity outside the healthcare system; (c) forensic services fall outside health insurance coverage, because they do not constitute healthcare; (d) forensic psychologists do not ordinarily transmit data electronically except in the specific ways for which consent has historically been obtained from the litigant; and (e) no new protections or rights accrue to forensic examinees by way of HIPAA compliance (i.e., no new right of access and amendment of information gathered in anticipation of litigation; HIPAA, 1996, §164.524(a)(1)(ii)). Having considered these issues, including citing Connell and Koocher (2003), the American Bar Association Section of Family Law (2014) concluded the following about mental health evaluations: “If the assessment will be part of a medical record, then HIPAA compliance should be followed. If the assessment is . . . forensic in nature, then perhaps HIPAA compliance is not mandated” (pp. 12–13).

In contrast, as noted by Connell and Koocher (2003), some forensic practitioners have argued that HIPAA compliance remains necessary in forensic contexts. This argument is based on the following points: (a) Assessment and diagnosis with respect to an individual’s mental condition or functional status may, in fact, constitute healthcare, rendering psychologists in such contexts covered entities; (b) to obtain healthcare information about a litigant from other service providers, psychologists must provide assurance that that the information will be handled securely; and (c) the question of whether forensic psychologists are covered entities will likely fall to case law for resolution, and it may be preferable to become compliant than to become the case that decides the issue. Borkosky, Pellett, and Thomas (2014), having considered this issue in detail from multiple perspectives, noted that HIPAA has no exclusion criteria based on type of service, only inclusion criteria for providers, and concluded that “the evidence strongly suggests that, for those forensic mental health practitioners who are covered entities, HIPAA does apply to forensic evaluations” (p. 1).

Scholars continue to describe the application of the HIPAA Privacy Rule as complex, difficult to understand, and unclear, particularly in forensic contexts (e.g., Knapp et al., 2017). Neuropsychologists whose practices involve hybrid roles consisting of both direct forensic services (e.g., hired by attorneys) and clinical services provided in medicolegal contexts are more likely to be subject to HIPAA requirements than those whose practices are solelyforensic. If the HIPAA rule applies for even one patient, then the entire practice is subject to the requirements at that time (Bennett et al., 2006; Knapp et al., 2017). These authors have advised that even psychologists who are not covered by HIPAA may benefit from complying with its standards.

Of course, HIPAA is not the only relevant law governing privacy of, and patient access to, records. State laws, which vary, also address these issues and may establish guidelines that are more protective of patient privacy. Borkosky et al. (2014) noted that 47 states “have statutes or rules that are consistent with, or more stringent than HIPAA records release requirements” (p. 5). When HIPAA and state laws conflict, neuropsychologists are advised to adhere to the law that is most protective of healthcare information. Given the continuing complexity of these issues, it is advisable for practitioners to consult professional organizations and legal resources in the jurisdictions in which they practice.

Conflicts between Ethics and Law

At times, neuropsychologists encounter conflicts between professional ethics and laws. For such situations, the APA (2017) Ethics Code, in the Introduction and Applicability section, proposes:

If this Ethics Code establishes a higher standard of conduct than is required by law, psychologists must meet the higher ethical standard. If psychologists’ ethical responsibilities conflict with law, regulations, or other governing legal authority, psychologists make known their commitment to this Ethics Code and take steps to resolve the conflict in a responsible manner in keeping with basic principles of human rights.

When neuropsychologists encounter conflicts between professional ethics and laws, in some instances steps can be taken to educate the courts about the issues of neuropsychological importance and to attempt to strike a compromise that adequately satisfies the needs of all parties. Efforts to compromise with legal authorities are successful when the legal system receives the information or action it needs and the integrity of neuropsychological information, techniques, and reputation is preserved. Successful compromise helps legal authorities better understand the ethical concerns of neuropsychologists and the specialty’s commitment to high practice standards. When doubts regarding appropriate actions in legal matters persist, it is advisable to seek consultation with one’s own legal counsel. Because of the potential to receive a biased response, it is generally not wise to seek such counsel from the retaining attorney in a forensic case.

Colleagues

Colleagues offer a rich and readily available source of information and guidance on ethical matters. Although it is expected that all neuropsychologists have spent some time considering ethical issues, all colleagues are not equally knowledgeable about ethical matters or experienced in the resolution of ethical challenges. As a result, it is advisable to consult colleagues who are especially familiar with ethical issues and decision making and to weigh the information or guidance obtained from multiple sources.

Consultation with colleagues can occur in three ways. First, neuropsychologists can seek consultation from individual colleagues or informal groups of colleagues, such as via listservs. Colleagues who have confronted similar ethical issues can be particularly valuable sources of information and guidance. Local colleagues offer the potential advantage having knowledge of both the jurisdictional laws and ethical aspects of the case. However, consulting colleagues in other regions helps preserve privacy and maximize objectivity when the ethical problem involves a local colleague, although with some forensic cases it is not only local colleagues who may be involved. Establishing consultative relationships with several colleagues can be beneficial and increase the likelihood of reaching at least one colleague who has expertise about a specific ethical issue or aspect of practice. Consultations with colleagues may be formalized by establishing a consultation agreement, retaining the colleague as a consultant at an hourly fee, and requesting that the consultant maintain a record of the consultation. If later needed, such consultation can be provided as evidence of one of the attempts made to resolve the ethical challenge in a professional and thoughtful manner (Bush, Connell, & Denney, 2006).

Second, consultation with ethics committees allows neuropsychologists to access the collective knowledge of colleagues representing diverse professional activities. The expertise and diversity associated with ethics committees allow issues to be examined by experts with fresh perspectives, outside the groupthink process that can affect practitioners of any specialty. Third, professional liability insurance carriers offer consultation to assist practitioners that are confronting complex ethical issues. The advice provided by liability insurance carriers typically comes from a risk management perspective (e.g., Bennett et al., 2006), which has traditionally involved doing at least the minimum necessary to avoid ethical misconduct. As these authors stated, “ultimately risk management is a business decision in which you decide how much time and effort to put into implementing risk management principles into your professional practice” (p. 9). However, as Bennett et al. further noted, “good risk management principles should help psychologists fulfill their highest ethical ideals” (p. 31). Risk management practices should be consistent with one’s general approach to professional practice, which should reflect one’s deeply held values (Bennett et al., 2006). The extra effort exerted by individual neuropsychologists invested in the pursuit of high ethical standards serves their patients well and pushes the mean of ethical behavior higher for recipients of neuropsychological services in general.

Interdisciplinary Colleagues and Ethical Cross Training

Neuropsychologists commonly serve on interdisciplinary treatment teams or otherwise collaborate or consult with professionals from other healthcare or mental health disciplines. The professional organizations of the various disciplines provide ethics codes, most of which, like the APA Ethics Code, have been informed by or have adopted principle-based ethics to guide the behavior of their members. Thus, the ethical requirements of different disciplines are based on a shared underlying value system. However, specific sections of the different codes sometimes have opposing allowances or requirements. For example, the 2016 Code of Ethics of the American Speech-Language-Hearing Association (ASHA; 2016) allows speech-language pathologists to engage in sexual relationships with patients, research participants, assistants, and students if the patient or other person is a spouse or was otherwise engaged in a prior consensual sexual relationship with the speech-language pathologist (Principle IV, Rule H), which contrasts with multiple ethical requirements of psychologists. As a result, neuropsychologists may question the practice of speech-language pathologists providing professional services to someone with whom the speech-language pathologist has a sexual relationship. Discussing such markedly different approaches to the shared desire to promote the well-being of patients can lead to a broader and continually evolving understanding of ethical issues. Developing and maintaining an understanding of each other’s ethical and professional obligations can be particularly helpful in the context of ethical dilemmas for which usual resources are not entirely effective. As another example, many speech-language pathologists routinely administer cognitive tests, but the ASHA Code of Ethics does not specifically address cognitive testing or assessment. As a result, information contained in the assessment section of the APA Ethics Code (Ethical Standard 9) and in neuropsychological position statements and scholarly publications may be informative to speech-language pathologists.

The discussion of ethical matters with interdisciplinary colleagues is best not left for times of crisis. Each discipline benefits from concerted, proactive efforts to understand each other’s professional values and ethical practices. Such efforts can be undertaken through professional organizations, within clinical settings, and through individual efforts (Bush, 2008). At the level of professional organizations, disciplines that have overlapping practice activities could jointly create and author position papers or endorse position papers generated by other organizations. At the facility level, regularly scheduled “ethics rounds,” like clinically focused grand rounds, could provide an opportunity for clinicians from different disciplines to learn from each other about ethics in the context of actual cases encountered in the facility. Discussing an ethical dilemma from the perspectives of different ethics codes has the potential to broaden perspectives and to generate agreed upon options for managing different situations. At the individual level, neuropsychologists can review the ethics publications of other disciplines, many of which are readily available online, and consult with colleagues from other disciplines. Thus, there is a need for ongoing interdisciplinary ethical cross training to promote the shared values of related professions (Bush, 2008).

Evidence-Based Ethics

The evidence base underlying ethical practice consists of the various resources previously described, much of which is composed of the opinions of informed scholars or experienced practitioners or the collective opinions of experienced professionals as reflected in the positions of professional organizations. Ethical decision making is enhanced substantially when empirical research exists to guide clinicians through previously difficult ethical challenges. For example, there are occasions when neuropsychologists are asked to allow a third party to be present during testing, either in person or via audio or video recording devices. Such requests raise concerns about test security and the ability to obtain valid test results. Although neuropsychologists may have ideas about the potential impact of third parties on patient performance during testing, without empirically examining whether the additional presence has a significant impact on patients’ performance, confidence in one’s subjective opinions must necessarily be limited.

To provide an empirically based understanding of this issue, McCaffrey (2005) examined this question from multiple perspectives and found that the presences of a third party in the evaluation office, in person or electronically, does have a significant effect on examinee performance on cognitive tests. Additionally, Yantz and McCaffrey (2006) found that even the presence of a supervisor adversely affects performance on memory tests (this issue is covered in more detail in Chapter 10). The availability of such empirical evidence allows neuropsychologists to better understand the relevant issues and to consider the advantages and disadvantages of different courses of action from a more informed position, thus advancing sound ethical decision making. Continued empirical examination of ethical issues is needed.

Conclusions

Neuropsychological services are founded on a strong evidence base, and ethical aspects of neuropsychological practice are no exception. There are numerous resources to which neuropsychologists can turn to inform ethical decision making. Although discrepancies sometimes occur within and between the various resources, overall the various ethical, legal, and professional resources reflect the shared values of the profession and provide guidance for establishing ethical practices and addressing ethical challenges. Neuropsychologists are well served by consulting multiple resources when determining appropriate ethical practices.


Learning Exercises

1.List the four general bioethical principles described by Beauchamp and Childress (2013).

2.List three to five ethical and professional resources.

3.Describe three laws specific to your practice. Consider any conflicts between legal and ethical requirements.







1 The terms patient, client, examinee, and consumer are used, often interchangeably, in the neuropsychological literature to describe persons who receive or retain neuropsychological services. In this book, all of those terms are used. Patient refers to persons who receive neuropsychological services in clinical contexts. Client may refer to the recipient of neuropsychological services or the party (e.g., an attorney) that retains the neuropsychologist. The simple distinction of the payor being the client is not used in this book because an insurance company may pay for services, but that does not make the insurance company the client. Examinee refers to one who is undergoing or has undergone a neuropsychological examination (i.e., evaluation, assessment); the term is typically used in contexts (e.g., forensic contexts) in which the person being evaluated is not a patient or the retaining party. Consumer refers to those persons who seek neuropsychological services for themselves or others. In this book, an attempt is made to use terms that are as specific as possible for a given context, although at times a term may be used for consistency with the Ethics Code or other resource.
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An Ethical Decision-Making Model

Ethical issues become dilemmas for the following reasons: (a) They pit ethical, legal, or organizational requirements against each other; (b) the Ethics Code or laws are silent on the issue; or (c) they require the professional to use judgment. Because ethical dilemmas are complex, the preferred solutions are often difficult to discern. In addition, given the number and variety of resources that are available to assist neuropsychologists with ethical decision making, the finding of occasional inconsistencies among resources is understandable. To determine a preferred course of action, practitioners benefit from use of a decision making process that allows them to obtain needed information and weigh the relative importance of the information obtained.

A structured method of information collection and review can facilitate the ethical decision-making process. Many ethical decision-making models have been proposed for clarifying one’s own options and the actions of colleagues, both for psychology in general (e.g., Canadian Psychological Association, 2017; Knapp, VandeCreek, & Fingerhut, 2017) and for specific psychological specialties and subspecialties (e.g., Bush, Connell, & Denney, 2006; Hanson, Kerkhoff, & Bush, 2005). The various models share common elements, such as (a) identifying and clarifying the problem, (b) developing and considering possible courses of action, (c) selecting and implementing a preferred course of action, and (d) evaluating the outcome and making changes as needed. However, in considering application of those ealier models to clinical neuropsychology, each model seemed to be lacking in some way. In the first edition of this book, an eight-step ethical decision-making model, adopted from Bush et al. (2006), was proposed for use in neuropsychology. That model incorporated steps common to other models and added components to further facilitate the decision-making process.

A challenge of applying lengthy models to individual cases in a timely manner, which is sometimes necessary, is that they can be difficult to remember and may not be readily available. To help clinicians learn and recall the ethical decision-making steps, Bush, Allen, and Molinari (2017) modified the eight-step model and proposed the mnemonic CORE OPT, which can help clinician’s select a correct option when making decisions about ethical practice. CORE OPT represents the following: Clarify the ethical issue; consider Obligations owed to stakeholders; utilize ethical and legal Resources; Examine personal beliefs and values; consider Options, solutions, and consequences; Put plan into practice; and Take stock, evaluate outcome, and revise as needed. Table 3.1 lists the decision-making steps according to the mnemonic and questions to be asked at each step of the process. Application of this model via the mnemonic may assist practitioners in both the avoidance of ethical misconduct and the pursuit of ethical ideals. Documentation of steps taken to establish ethical practices and address ethical challenges reflects the good faith efforts of clinicians. Behnke, Perlin, and Bernstein (2003) advised that when confronting ethical dilemmas, “pay every bit as much attention to the process by which you come your decision, and your documentation of that process, as you do to the decision itself” (p. 183).



Table 3.1 Ethical Decision-Making Steps and Questions




	CORE OPT Mnemonic
	Question



	Clarify the ethical issue
	What is the ethical issue?



	Obligations owed to stakeholders
	Who are the stakeholders, and what are my obligations to them?



	Resources—ethical and legal
	What references can inform me about the issue?



	Examine personal beliefs and values
	How might my values and beliefs affect my decisions?



	Options, solutions and consequences
	What are my options?



	Put plan into practice
	Which option should I choose?



	Take stock, evaluate outcome, and revise as needed
	How did it work out, and is anything else needed?





Source: Adapted from Ethical Practice in Geropsychology, by S. S. Bush, R. S. Allen, & V. A. Molinari, 2017. Washington, DC: American Psychological Association.



The Model

Clarify the Ethical Issue

When faced with complex professional situations, the specific ethical issues are not always easily identified. Neuropsychologists may encounter clinical or forensic situations in which something does not seem right, but the origin of the unsettling feeling is unknown. Alternatively, the problems may be readily apparent but may not be of an ethical nature per se. It is often necessary to distinguish between ethical, legal, moral, and professional issues. These overlapping concepts must be clarified to understand the ethical problem or dilemma. At this step in the decision-making process, the goal is to answer the question, “What is the ethical issue?” It is advisable for neuropsychologists to remember that consensus is lacking regarding aspects of professional activities, and differing courses of action or opinions may be appropriate in a given context.

Obligations Owed to Stakeholders

Neuropsychologists provide services and consult in a variety of settings and contexts. In each setting or context there are obligations owed to individuals and sometimes institutions. Generally, neuropsychologists have an obligation to provide competent services that advance the welfare of the individuals and institutions to which obligations are owed, without bringing unjust harm to others. Obligations may be owed to a variety of individuals and institutions, such as referral sources, clients, examinees or patients, guardians or healthcare proxies, employing institutions, triers of fact, courts, legal systems, the profession of psychology, and society at large. At this step in the decision-making process, the goal is to answer the question, “Who are the stakeholders, and what are my obligations to them?”

Some of the obligations owed to clients and other parties remain consistent while others vary across contexts. The most obvious differences in obligations owed exist between clinical and forensic contexts (Bush, Barth et al., 2005). For example, while neuropsychologists have a general responsibility to avoid causing unjust harm to those with whom they interact professionally, neuropsychological opinions rendered in litigated cases may directly contribute to determinations that are considered harmful to at least one party. Although such determinations may be harmful to an individual’s financial future, freedom, or emotional state, the harm, if resulting from competent services, would not be considered unjust.

In addition to differences between clinical and forensic contexts, differences in obligations owed exist within various clinical and forensic contexts. As a result, some professional guidelines that are relevant in one setting or context may be less relevant or completely inapplicable in other situations. For example, neuropsychological evaluation methods that are appropriate in sports concussion contexts may not be considered adequate for use with elderly individuals presenting with symptoms of mild cognitive impairment or children presenting with possible learning disorders.

Resources: Ethical and Legal

As previously described, numerous resources exist to aid neuropsychologists in ethical decision making. At this step in the decision-making process, the goal is to answer the question, “What references can inform me about the issue?” When a convergence of evidence from multiple sources provides direction for ethical behavior, the course of action is clear. However, the direction suggested by resources is not always consistent. Not only can the information provided by different resources conflict with each other, but conflicting obligations can also be encountered within the same ethics code or set of principles. Despite the conflicts between and within resources, reliance on published and interpersonal resources allows neuropsychologists to make good decisions when determining courses of action.

Examine Personal Beliefs and Values

While the collective values of a society influence professional ethics, individual neuropsychologists embrace different values to varying degrees. Pursuing high standards of ethical behavior involves assessing the extent to which one’s personal morality is consistent with that of the larger society, the profession, and the institutions with which one is involved. Practitioners should strive to understand their biases and the potential impact that their values and biases can have on their professional and ethical decision making. At this step in the decision-making process, the goal is to answer the question, “How might my values and beliefs affect my decisions?”

Options, Solutions, and Consequences

Positive ethics are action-oriented. That is, positive ethics promotes proactive solutions to potential ethical problems and appropriate resolution of ethical dilemmas when encountered. Although complex dilemmas may tax even the most thoughtful practitioner, inaction is typically not an appropriate ethical option. Based on the clarification and information obtained in the first four steps of the decision-making model, the practitioner should generate a detailed list of possible solutions. At this step in the decision-making process, the goal is to answer the question, “What are my options?”

After the list of possible solutions has been generated, the likely positive and negative consequences of each option must be considered. The relative significance of each positive and negative consequence may need to be weighed. The consequences of a given course of action may extend beyond ethical implications to affect employment, business, and other implications. “What constitutes a reasonable action depends on the circumstances and options available” (Knapp et al., 2017, p. 41). Having considered the potential consequences and their implications, neuropsychologists are advised to select the option most consistent with ethical ideals.

Put Plan into Practice

At this step in the decision-making process, the goal is to answer the question, “Which option should I choose?” Once potential solutions have been generated and their likely consequences considered, the practitioner must select and, when appropriate, implement the most appropriate course of action. The timing of the action may depend on the ethical issues involved and the context. For example, except for egregious violations, it is typically best in litigation contexts to wait for the conclusion of cases before addressing ethical concerns with colleagues or filing ethics complaints (American Academy of Clinical Neuropsychology, 2003). Consultation with colleagues may be particularly valuable when considering the best time to respond to situations in which timing is an issue.

Take Stock, Evaluate Outcome, and Revise as Needed

As with the decision-making process, it is advisable to be proactive in assessing the outcome of one’s choices and taking steps to modify actions as needed. Following up with the outcomes of anticipated or encountered ethical challenges allows practitioners to modify or re-address decisions or actions in the case as needed and to assess the appropriateness of the decision for future cases. In addition, going through the ethical decision-making process and assessing the outcome of one’s choices provides a valuable experience that can be shared with students or colleagues to assist them in similar situations. At this step in the decision-making process, the goal is to answer the questions, “How did it work out, and is anything else needed?”

Document the Process

Throughout the ethical decision-making process, it is important to document the efforts made and the steps taken to determine the most appropriate course of action. Such documentation can help neuropsychologists structure their approach to the decision-making process, clarify options, facilitate reasoning, and avoid redundant efforts. Additionally, and perhaps more important in some contexts, having documentation of ethical decision-making efforts is essential if evidence of one’s efforts is later requested during an investigation into ethical or professional misconduct.

Documentation that follows the outline of the ethical decision-making model presented in Table 3.1 and includes the details of the specific situation could help position one to meet the requirements of most interested parties. Descriptions of the resources consulted, including colleagues and ethics committees, and the reasoning underlying one’s choice of action are particularly valuable. In addition to promoting and demonstrating appropriate action in a given situation, documentation of ethical decision making can facilitate future problem-solving in similar cases and serve as a valuable resource for colleagues confronting similar challenges. Maintaining records of how a certain type of ethical challenge is approached can help ease the decision-making challenge, stress, and time requirements associated with situations that are likely to be encountered repetitively in a certain type of practice.

The following vignette is used to demonstrate the application of the ethical decision-making model.


CASE 3.1

Dr. A, a neuropsychologist in independent practice, typically performs evaluations for the purpose of diagnosing dementias and mood disorders. He has not evaluated subacute stroke patients for many years. Dr. A receives a referral to evaluate a 68-year-old woman who sustained a left middle cerebral artery infarct six months ago. The referral is from the patient’s neurologist to “rule out dementia and depression” so that appropriate medications can be prescribed. During the initial interview, Dr. A finds that the patient’s receptive language is adequate for the clinical interview, based on her ability to follow multistep instructions and respond appropriately to yes/no questions. However, he found her to have severe expressive language deficits and a dense right hemiparesis. Dr. A wonders whether empirical evidence exists to support his use of traditional neuropsychological tests with patients who have such impaired expressive language skills and are unable to use their dominant hand. He considers the professional and ethical implications of accepting this referral and wonders what he should do.



Clarify the Ethical Issue

Dr. A has been asked to evaluate a patient and address referral questions for which little empirical evidence exists to support the use of his usual tests. In addition, although Dr. A frequently performs evaluations for the purpose of diagnosing dementias and mood disorders, he has not evaluated patients who sustained severe strokes for many years. Most of the tests that Dr. A typically uses were not normed with individuals who have severe expressive aphasia or hemiparesis involving the dominant hand. Furthermore, because of the patient’s aphasia and hemiparesis, administration of the tests will need to be modified. The extent to which the test results obtained from this patient will accurately represent her neurocognitive functioning and psychological state, given the necessary modifications to test administrations and lack of appropriate norms, is extremely limited. As a result, any recommendations that Dr. A could make to the neurologist may result in inappropriate decisions regarding medications. In contrast to these drawbacks, Dr. A may be better able than the neurologist to assess this patient’s neurocognitive functioning and emotional state, even with the limitations imposed on standardized testing, thereby resulting in more accurate diagnoses and better medication choices.

Obligations Owed to Stakeholders

Dr. A has a primary obligation to the patient to conduct an evaluation that results in data that accurately reflect the constructs of interest. There is also an obligation to the referring neurologist to provide information about the patient’s neuropsychological status that can contribute to her neurological care and rehabilitation.

Resources—Ethical and Legal

Compared to some institutional practice settings, Dr. A does not have immediate access to other healthcare professionals who may be able to provide helpful consultation. Dr. A identifies the following primary resources for this case: (a) American Psychological Association (APA; 2017) Ethics Code; (b) Standards for Educational and Psychological Testing (SEPT; American Educational Research Association, APA, & National Council on Measurement in Education, 2014); (c) Americans with Disabilities Act (1990); (d) relevant literature on test accommodations in neuropsychology, particularly with geriatric and rehabilitation populations; and (d) colleagues, including the Society for Clinical Neuropsychology ethics subcommittee, via listservs, email, or telephone.

The patient has a moral, ethical, and legal right to receive an appropriate neuropsychological evaluation (Americans with Disabilities Act, 1990; APA General Principle D, Justice), although determining the methods and procedures that constitute an “appropriate” evaluation can be challenging. The 1999 version of the SEPT had an entire chapter devoted to testing persons who have disabilities in which it was stated,

A major issue when testing individuals with disabilities concerns the use of accommodations, modifications, or adaptations. The purpose of these accommodations or modifications is to minimize the impact of test-taker attributes that are not relevant to the construct that is the primary focus of the assessment. (American Educational Research Association, APA, & National Council on Measurement in Education, 2014, p. 101)

Although the chapter on testing persons with disabilities was omitted from the 2014 version of the SEPT, this newer version continues to emphasize the importance of fairness in testing and, when indicated, the value of using “Accommodations to Remove Construct-Irrelevant Barriers and Support Valid Interpretations of Scores for Their Intended Uses” (Cluster 3, Standard 3.9, p. 67). Fairness in this context is considered “central to the validity and comparability of the interpretation of test scores for intended uses . . . for the widest possible range of individuals and subgroups” (p. 63).

To arrive at conclusions that are beneficial and not harmful to the patient, Dr. A has a responsibility to use the most appropriate tests and normative data that are available, either from test manuals or journal articles, and to base his opinions on information sufficient to substantiate the opinions (General Principle A, Beneficence and Nonmaleficence; Ethical Standards 2.04, Bases for Scientific and Professional Judgments; 9.01, Bases for Assessments; and 9.06, Interpreting Assessment Results). Dr. A must also consider the empirical support for any adaptations he may make to test administration, tempering his conclusions as needed.

Ethical Standard 9.02, Use of Assessments

(a) Psychologists administer, adapt, score, interpret, or use assessment techniques, interviews, tests, or instruments in a manner and for purposes that are appropriate in light of the research on or evidence of the usefulness and proper application of the techniques.

(b) Psychologists use assessment instruments whose validity and reliability have been established for use with members of the population tested. When such validity or reliability has not been established, psychologists describe the strengths and limitations of test results and interpretation. (APA, 2017)

SEPT Standard 3.9

Testing accommodations are designed to remove construct-irrelevant barriers related to individual characteristics that otherwise would interfere with the measurement of the target construct and therefore would unfairly disadvantage individuals with these characteristics. These accommodations include changes in administration setting, presentation, interface/engagement, and response requirements, and may include the addition of individuals to the administration process (e.g., readers, scribes). (American Educational Research Association, APA, & National Council on Measurement in Education, 2014, p. 67)

Having given due attention to the needed test accommodations and the potential limits to interpretations, Dr. A must consider whether he is sufficiently familiar with the relevant literature (e.g., Bush & Rush, in press; Caplan & Shechter, 2005; Hill-Briggs, Dial, Morere, & Joyce, 2007) and has the requisite experience to competently perform the needed modifications and arrive at appropriate conclusions (Ethical Standard 2.01, Boundaries of Competence). As van Gorp (2005) stated, “knowing our limitations is sometimes as or more important than knowing what our science can offer” (p. 212).

Dr. A must also keep in mind that “in testing individuals for diagnostic and/or special program placement purposes, test users should not use test scores as the sole indicators to characterize an individual’s functioning, competence, attitudes, and/or predispositions” (SEPT Standard 3.18). If Dr. A determines that it is appropriate for him to proceed with the evaluation, he must present the foreseeable benefits and risks of the evaluation to the patient and her legal representative, if someone other than the patient has medical decision-making authority (Johnson-Greene, 2005; Ethical Standards 3.10, Informed Consent, and 9.03, Informed Consent in Assessments; SEPT Standard 8.4).

Examine Personal Beliefs and Values

Dr. A’s beliefs and values are consistent with those represented in the resources reviewed. He embraces the right of the patient to receive an appropriate neuropsychological evaluation, as well as her right to decide whether to pursue an evaluation given the inherent limitations. He questions whether he can competently perform an evaluation with the required accommodations and derive accurate conclusions based on the information obtained from such an evaluation.

Options, Solutions, and Consequences

Dr. A considers the following four possible solutions:


1.Conduct the evaluation to the best of his ability, explaining to all parties the limitations associated with the conclusions.

2.Conduct the evaluation after arranging for consultation with a colleague who commonly evaluates patients who have sustained severe strokes.

3.Do not perform the evaluation. Inform the neurologist and the patient that neuropsychological evaluation is of little value with such patients.

4.Refer the patient to a neuropsychologist who has more experience with this patient population.



The following possible consequences were identified by Dr. A.


1.Performing the evaluation may provide helpful information regarding the patient’s neuropsychological functioning and diagnosis; however, the potential for misinterpretation of the findings, given Dr. A’s limited experience with this population, may be harmful to the patient.

2.Conducting the evaluation with appropriate consultation may allow for appropriate conclusions to be drawn about the constructs of interest and provide an opportunity for Dr. A to improve his ability to work with stroke patients. However, the likelihood of generating accurate inferences is higher with more experienced practitioners.

3.Deciding not to perform the evaluation and informing the patient and the neurologist that neuropsychological evaluations are not beneficial in such cases may deprive the patient, and future patients, of potentially valuable services.

4.Referring the patient to a neuropsychologist with more recent experience with stroke patients and more familiarity with the relevant literature would allow the patient to get services that she needs and provide the neurologist with the information that he needs to make an appropriate decision regarding medications. Making such a referral may decrease future referrals from this neurologist, or it may demonstrate integrity and reinforce the neurologist’s positive opinion of Dr. A. Dr. A determines that a qualified neuropsychologist is available through a local hospital-based outpatient rehabilitation program.



Put Plan into Practice

Dr. A chooses the fourth option and refers the patient to his colleague in the outpatient rehabilitation program. Had there not been a qualified colleague nearby, he would have chosen the second option. He explains to the patient and the neurologist that it is in the patient’s interest to have the evaluation performed by a neuropsychologist who specializes in working with individuals who have sustained severe strokes. Dr. A contacts the other neuropsychologist and facilitates the referral.

Take Stock, Evaluate Outcome, and Revise as Needed

The patient receives the most appropriate evaluation possible, although the confidence placed in some of the conclusions remained limited by the needed test accommodations.

Conclusions

Some ethical issues are fairly straightforward and have solutions that are readily apparent to most clinicians. However, ethical challenges or dilemmas that (a) pit ethical, legal, or organizational requirements against each other; (b) fail to address the issue altogether; or (c) require judgment on the part of the clinician typically require more extensive consideration and reliance on multiple resources. In such instances, a structured approach to the collection and review of information can facilitate the ethical decision-making process. Use of a decision-making model can help clinicians weigh the relative importance of information from various resources and determine a preferred course of action. The seven-step decision-making model and its associated mnemonic can facilitate ethical decision making in clinical practice. Documenting the decision-making process demonstrates the clinician’s good faith efforts to practice in an ethical manner.


Learning Exercise

1.Describe two ethical challenges in your work setting(s) and use the decision-making model to resolve the challenges. Write out the steps.




II

APA Ethical Standards Applied to Clinical Neuropsychology

Although many ethical, legal, and professional resources exist to promote appropriate professional conduct, this section focuses on the American Psychological Association (APA) Ethical Standards for two reasons. First, the APA (2017) Ethics Code is the primary ethical authority for neuropsychologists in the United States, and the code’s Ethical Standards are the primary enforceable document for ethical conduct. Second, because this book was written specifically for the American Academy of Clinical Neuropsychology book series, the emphasis on the Ethical Standards parallels the focus of the ethics component of the American Board of Clinical Neuropsychology oral examination (McSweeny, Kareken, & Bush, 2008).

For these reasons, Section II presents the application of the Ethical Standards to clinical neuropsychology. The sections of the APA Ethical Standards cited in the following chapters are those that were considered most applicable to clinical neuropsychology and are not a complete reproduction of the Ethical Standards. Readers are encouraged to refer to the complete APA Ethics Code for a listing of the Ethical Standards in their entirety. Although the APA Ethical Standards are emphasized in this section, the importance of accessing multiple ethical and legal resources during ethical decision making cannot be overstated.

With the exception of the complex case presented in Chapter 13, the ethical decision-making model is not applied to the cases presented in Section II. In addition to completing the learning exercises presented at the end of each chapter, readers are encouraged to apply the decision-making model to cases in the book that are particularly challenging or modify the cases so that solutions are not as readily apparent and application of the decision-making model is needed.


4

Professional Competence

Professional competence is the foundation of ethical practice. Without the knowledge and skills needed to appropriately address referral questions and serve consumers of neuropsychological services, the remaining ethical requirements are largely irrelevant. Put more plainly, if we do not know what we are doing, we should not be engaging in the professional activity. For example, in the absence of competence to provide neuropsychological services, issues such as test selection, informed consent, and confidentiality should not come into play, because we should not be engaging in neuropsychological activities. Conversely, practicing in accordance with other ethical standards is essential for competence. For example, one must understand and apply appropriate methods of test selection, informed consent, and confidentiality to provide competent services. Although this issue is straightforward when considered in the abstract as the dichotomous competence versus incompetence, in most clinical situations the required knowledge and skill set needed to provide a specific service in a specific context is not always obvious.


CASE 4.1

A board-certified neuropsychologist with many years of experience evaluating and treating adults with traumatic brain injuries in rehabilitation and forensic settings finds the potential marketing value of work with regional teen sports programs appealing. He arranges with local junior high school and high school football programs to provide comprehensive neuropsychological evaluations of concussed athletes for the purpose of making return-to-play decisions.

Ethical Standard 2.01, Boundaries of Competence

(a) Psychologists provide services, teach, and conduct research with populations and in areas only within the boundaries of their competence, based on their education, training, supervised experience, consultation, study, or professional experience.

(e) In those emerging areas in which generally recognized standards for preparatory training do not yet exist, psychologists nevertheless take reasonable steps to ensure the competence of their work and to protect clients/patients, students, supervisees, research participants, organizational clients, and others from harm. (APA, 2017)



The neuropsychologist in this case previously demonstrated competence in neuropsychology through a formal peer-review process. However, board certification does not imply competence in all practice contexts, nor does it imply that competence has been maintained over time. Additionally, although awareness of ethical issues is a requirement for board certification, such certification does imply that ethical conduct is maintained in daily practice. While still a relatively new subspecialty, sport neuropsychology has developed considerably over the years, with relatively standard protocols, methods, and guidelines available for clinicians (Echemendia et al., 2011; Moser et al., 2007; Webbe, 2010). Also, ethical issues relevant to sport neuropsychology have been described (Bush & Iverson, 2010; Parker, Echemendia, & Milhouse, 2004). The neuropsychologist in this case, by transitioning into a related but new area of practice, is practicing outside of his areas of competence.

In addition to lacking familiarity with the state-of-the-art methods and procedures employed in sport neuropsychology, this neuropsychologist lacks experience with adolescents. Ethical Standard 2.01(b) states,

Where scientific or professional knowledge in the discipline of psychology establishes that an understanding of factors associated with age . . . is essential for effective implementation of their services or research, psychologists have or obtain the training, experience, consultation, or supervision necessary to ensure the competence of their services. (APA, 2017)

Neuropsychologists must establish competence with the populations evaluated or treated. In addition to age, it is essential that neuropsychologists understand factors associated with gender, gender identity, race, ethnicity, culture, national origin, religion, sexual orientation, disability, language, and socio-economic status (Ethical Standard 2.01b), all of which may impact the neuropsychologist’s actions and clinical opinions.

The importance of professional competence is based on the underlying bioethical principles of beneficence and nonmaleficence. Neuropsychologists have an obligation to benefit, without harming, recipients of their services. By attempting to provide services without having the necessary knowledge base and skill set, recipients of neuropsychological services cannot benefit and will likely be harmed. Knapp, VandeCreek, and Fingerhut (2017) described competence as consisting of four parts: technical knowledge, social skills, diversity competence, and emotional well-being. Although technical knowledge, social skills, and the importance of understanding diversity issues are obvious requirements, the ability to withstand the emotional challenges associated with difficult clients and the ability to experience and convey positive emotions, such as compassion and empathy, are also important, clinically and ethically (Knapp et al., 2017; Pope & Brown, 1996).

In the past, many diverse paths have led to competence in neuropsychology. As clinical neuropsychology has evolved, so too have the expectations for appropriate education, training, and experience. The National Academy of Neuropsychology (2001), expanding upon and modifying a 1989 definition of a neuropsychologist provided by APA Division 40, described the minimum education, training, experience, and credentialing criteria. Having satisfied the criteria, determination of professional competence is best made through formal peer review that occurs in the board certification process. With formal peer review, objective professional peers are provided an adequate sample of one’s knowledge and abilities and make a determination regarding whether one can be considered a qualified specialist. Objective, external feedback, formal or informal, is of critical importance when assuming new professional responsibilities and expanding one’s areas of competence. However, professional competence in new areas of practice is best established in advance by proactively pursuing the knowledge and skills needed to successfully perform the new activities.


CASE 4.2

A neuropsychologist graduated from a clinical psychology doctoral program with a specialization in neuropsychology. After completing a two-year postdoctoral residency in neuropsychology, she accepted a staff position in a prestigious teaching hospital. She gradually transitioned to part-time private practice over the following five years. She became very busy in her private practice and personal life and did not have time to attend conferences or maintain an affiliation with the teaching hospital. Now, 10 years after completing her postdoc, the families of some of her patients are questioning her conclusions based on information that they “found on the Internet,” and her forensic work is being strongly criticized by opposing experts, with frequent comments that her results cannot be considered valid.

Ethical Standard 2.03, Maintaining Competence

Psychologists undertake ongoing efforts to develop and maintain their competence. (APA, 2017)



In some important ways, this neuropsychologist was left behind by advances in the field. Although she was invested in providing competent services and maintaining her knowledge base and skill set, she did not keep up with neuropsychological research and other developments in the field. The 10 years passed quickly, and before she knew it, she was faced with the fact that she lacked important information related to her profession. She quickly joined a neuropsychological listserv, enrolled in an online neuroanatomy course, joined and attended the monthly meetings of a local neuropsychological association, and planned to attend annual conferences.

Although parameters exist for developing and demonstrating competence in neuropsychological practice, predetermined steps for establishing competence in neuropsychological research, scholarship, teaching, and supervision are lacking, as they are in psychology in general (Knapp et al., 2017). The institutions that employ teachers and researchers maintain primary oversight of their qualifications and performance. However, motivations or pressures may lead neuropsychologists to assume professional responsibilities that are weakly linked to their formal academic training and for which they are inadequately prepared. A personal investment in limiting one’s activities to those for which one is adequate educated and trained is needed until competence in new areas of interest can be pursued. As with clinical activities, peer review of one’s professional activities tends to provide the best method of ensuring competent work.


CASE 4.3

A very experienced and highly credentialed neuropsychologist evaluates and treats litigants with histories of mild traumatic brain injury sustained in motor vehicle accidents or work-related accidents. He commonly concludes that severe neurocognitive deficits and total and permanent disability more than six months post injury are causally related to neurological trauma sustained in the accidents. He frequently states that he can determine deficits and disability better than independent examiners because he has interacted with the patients for a much longer period of time.

Ethical Standard 2.04, Bases for Scientific and Professional Judgments

Psychologists’ work is based upon established scientific and professional knowledge of the discipline. (APA, 2017)



The neuropsychologist’s conclusions in this case are inconsistent with a preponderance of scientific evidence (Larrabee, 2005), and he has a mistaken belief that his impressions and observations over time carry more weight than objective, actuarially based neuropsychological evidence interpreted based upon generally established scientific and professional knowledge of the discipline.

For senior clinicians in particular, failure to meet the requirements of this ethical standard may reflect a failure to remain abreast of scientific advances (Ethical Standard 2.03, Maintaining Competence). Persisting use of outdated methods, procedures, impressions, and judgments is inconsistent with ethical conduct and can become a source of contention in both clinical and forensic contexts. For competent clinicians who remain abreast of scientific and professional advances and still fail to meet the requirements of this ethical standard, especially in forensic contexts, the possibility of intentional bias must be considered. In either case, consumers of neuropsychological services and the reputation of the profession suffer.

Competence in neuropsychological knowledge, methods, and procedures is interdependent on the achievement and maintenance of competence in neuropsychological ethics. As Johnson-Greene stated in Bush, Grote, Johnson-Greene, and Macartney-Filgate (2008), achieving and maintaining competence in neuropsychological ethics requires three components:

(1) obtaining a solid grounding in ethical reasoning that is best acquired through integrated predoctoral and postdoctoral experiences involving didactics and supervised practice allowing for reasonable ethical problem solving capacity, (2) a high level of professional integrity including awareness of one’s own limitations and acceptance of the need for consultation with peers, and (3) ongoing education to identify and appropriately manage emerging ethical issues pertaining to psychology in general and within neuropsychology specifically. (pp. 326–327)

Thus, achieving and maintaining competence in neuropsychological ethics is a dynamic process that begins during predoctoral education and training and continues throughout the professional life cycle.

Diversity and Cultural Competence

There are many ways in which patient diversity, broadly defined, can affect neuropsychological evaluations, results, and conclusions. Neuropsychologists understand that demographic factors such as age, education level, race, and gender, for which corrected normative data are often available, are important considerations in the scoring and interpretation of tests. Neuropsychologists commonly also understand that the assessment of patients for whom English is not the native or primary language can be a complex endeavor and that a literal translation of test questions or stimuli is typically inadequate for understanding the cognitive or psychological constructs of interest. However, despite the importance, understanding such issues is simply the starting point for appreciating the potential impact of diversity on neuropsychological performance. Some diversity issues are not easily identified or categorized. For example, (a) some patients have bi- or mutliracial or bi- or multicultural identities, (b) patients assimilate into mainstream culture to different extents, (c) patients have varying degrees of comfort around healthcare professionals, and (d) educational attainment and quality of education for patients from other countries may not correspond to comparable education in a given US community (of course, quality of education within the United States varies widely). These are just a few of the many diversity issues that can influence the neuropsychological evaluation process and results and that have been covered in detail by other authors (Artiola i Fortuny & Mullaney, 1998; Brickman, Cabo, & Manly, 2006; Dede, 2005; Dugbartey, 2014; Ferraro, 2016; Fletcher-Janzen, Strickland, & Reynolds, 2000; Iverson, & Slick, 2003; Judd et al., 2009; Manly, 2008; Manly & Jacobs, 2002; Martin, 2005; Uzzell, Ponton, & Ardila, 2007).

Culturally competent neuropsychologists understand that ascribed identity does not always match self-identity and strive to understand how patients identify themselves. For example, it can be easy to ascribe a race and/or culture to a patient based solely on apparent skin color, despite the patient coming from a family with strikingly different skin tones and self-identifying with a race or culture vastly different from the one ascribed by the clinician. Similar discrepancies between apparent and actual identity can exist across aspects of diversity. Cultural competence and the pursuit of culturally informed neuropsychological evaluations involve a willingness to inquire about and discuss these issues with patients.

In addition to patient characteristics, neuropsychologists bring to the evaluation context thoughts, feelings, and traits that can affect the outcome. Their own physical traits; religious beliefs; cultural background; and thoughts and feelings about race, sexual orientation, disability status, or socio-economic status and other aspects of diversity can influence how patients are approached. As Fujii (2017) noted, “a clinician’s attitude toward the client can permeate all aspects of the assessment process and influence his or her clinical opinion” (p. 13). Although most neuropsychologists probably do not consider themselves racist, bigoted, or otherwise biased (unfavorably or favorably) toward certain patient groups, there exists the human susceptibility to societal influences, prejudices, and preferences as promoted in the news media, social media, and personal interactions with others.

For example, consider a situation in which a neuropsychologist previously served in the military and was deployed to a combat theater in the Middle East where he worked closely with fellow soldiers who were injured or traumatized by enemy combatants who did not wear uniforms and thus blended seamlessly with the general population of the country. Now, as a civilian practicing in the United States, the neuropsychologist is referred a recent immigrant from the country to which he had been deployed. He could experience many thoughts and feelings (positive or negative biases) about the person, which could affect the evaluation. At the same time, consider the possible reactions (overt or not) of the patient recently arrived from the Middle East who upon entering the neuropsychologist’s office sees the neuropsychologist’s framed certificate of military service on the wall. Depending on prior experiences and the manner in which he is currently received by the neuropsychologist, the patient’s reactions could be quite positive or negative. This situation illustrates the potential for bias that may exist because of normal human feelings and pre-existing values and experiences, which add complexity to the more commonly discussed cultural and language-based threats to the validity of neuropsychological test results.

Sometimes clinicians lack awareness of, or strive to deny, their biases and therefore are unable to account for them in the evaluation process. Implicit prejudices may affect the evaluation process by reducing empathy and distancing patients from the clinician. Acknowledging that such a possibility exists is the first step in gaining a better understanding of one’s potential biases and working to reduce their impact on the evaluation process.

Diversity issues are addressed in multiple sections of the APA (2017) Ethics Code. General Principle E (Respect for People’s Rights and Dignity) states:

Psychologists respect the dignity and worth of all people . . . . Psychologists are aware of and respect cultural, individual, and role differences, including those based on age, gender, gender identity, race, ethnicity, culture, national origin, religion, sexual orientation, disability, language, and socioeconomic status, and consider these factors when working with members of such groups. Psychologists try to eliminate the effect on their work of biases based on those factors, and they do not knowingly participate in or condone activities of others based upon such prejudices.

Additionally, Ethical Standard 2.01 (Boundaries of Competence), section (b) states:

Where scientific or professional knowledge in the discipline of psychology establishes that an understanding of factors associated with age, gender, gender identity, race, ethnicity, culture, national origin, religion, sexual orientation, disability, language, or socioeconomic status is essential for effective implementation of their services or research, psychologists have or obtain the training, experience, consultation, or supervision necessary to ensure the competence of their services, or they make appropriate referrals, except as provided in Standard 2.02, Providing Services in Emergencies. (APA, 2017)

Psychologists do not discriminate against or harass others based on such factors (Ethical Standards 3.01, Unfair Discrimination, and 3.03, Other Harassment). Establishing and maintaining cultural competence supports the general ethical principles of beneficence and nonmaleficence. In addition to the present chapter, information relevant to diversity competence in specific contexts is addressed in other chapters (e.g., see Chapter 2 for information on military cultural competence and Chapter 5 for more information on English as a second language).

Is Incompetent Practice Unethical Practice?

I have heard some neuropsychologists attribute a colleague’s poor practices or substandard work product to incompetence rather than unethical practice. Such a statement goes as follows, “He’s not unethical, just incompetent.” However, an entire section of the APA Ethics Code (Standard 2) with its six subsections is devoted to professional competence, and violation of ethical standards does, by definition, reflect unethical practice. Therefore, incompetent practice is unethical practice. Lack of professional competence can result in disciplinary action from the APA Ethics Committee, a state ethics committee, or a state licensing board, many of which have adopted part or all of the APA Ethics Code as their enforceable rules of professional conduct (Knapp et al., 2017). Of course, neuropsychologists with substandard practices or work product may be practicing with good intentions and to the best of their ability based on prior education and training and may not realize the limitations of their efforts. In such instances, they may benefit from informal communication from a colleague, and a formal ethics complaint would not be warranted.

Conclusions

Professional competence is needed for clinicians to be able to provide services that are beneficial to patients, and it reduces the likelihood of harmful outcomes. Although professional competence is essential for ethical practice, competence is not universal; that is, professional competence in certain aspects of clinical neuropsychology does imply competence in other areas, nor does it imply that competence in a given aspect of practice will be maintained over time. As previously noted in Chapter 1, successful completion of formal peer review of one’s work through the board certification process increases the likelihood that competent services are being provided and provides the clearest evidence of competence in neuropsychology. Continuing education in both ethics and clinical aspects of practice is needed to maintain professional competence.


Learning Exercises

1.List 3 ways that neuropsychologists can maintain professional competence following completion of postdoctoral training and licensure.

2.What is the best way to determine professional competence in clinical, teaching, and research activities?
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Human Relations

If professional competence is the foundation of ethical practice, then human relations are the cornerstones. Interactions with referral sources, recipients of neuropsychological services, payors, institutions, and others determine whether services are provided and the nature of the services that are provided. Professional interactions should be based on appreciation of the interests and obligations of the other parties; respect for individual autonomy, dignity, and differences; and a commitment to one’s professional ethics. Professional relationships should be free of unfair discrimination and harassment (American Psychological Association, 2017, Ethical Standards 3.01, Unfair Discrimination, and 3.03, Other Harassment). Establishing the boundaries of professional relationships allows neuropsychologists to provide structure and set limits, which are needed to benefit others and minimize the potential for harm.

“The nature of the relationship between the psychologist and the examinee, and the manner in which the relationship is established, have significant implications for the validity of the information that is obtained” (Bush, Connell, & Denney, 2006, p. 60). Professional roles should be established and clarified with all parties at the outset of the relationship, with reminders and additional clarification provided periodically as needed. It is typically advantageous for all parties to establish the parameters of professional relationships in writing. Such documentation helps to remind all parties of the original, mutually agreed-upon roles and responsibilities.


CASE 5.1

A young man is referred to a neuropsychologist by his neurologist for evaluation and treatment following a motor vehicle accident. The neuropsychologist performs the evaluation and begins treatment, at which point she receives a request from the patient’s attorney for copies of her report and notes. After one year of treatment, the neuropsychologist determines that a second neuropsychological evaluation is needed to assess progress since the initial evaluation and to update her treatment plan. She conducts the second evaluation and modifies the treatment plan to address persisting deficits.

Ethical Standard 3.05, Multiple Relationships

(a) A multiple relationship occurs when a psychologist is in a professional role with a person and (1) at the same time is in another role with the same person. . . . A psychologist refrains from entering into a multiple relationship if the multiple relationship could reasonably be expected to impair the psychologist’s objectivity, competence, or effectiveness in performing his or her functions as a psychologist, or otherwise risks exploitation or harm to the person with whom the professional relationship exists. (APA, 2017)

Ethical Standard 3.04, Avoiding Harm

Psychologists take reasonable steps to avoid harming their clients/patients, students, supervisees, research participants, organizational clients, and others with whom they work, and to minimize harm where it is foreseeable and unavoidable. (APA, 2017)



The neuropsychologist in this case transitioned from a clinical examiner to a treating doctor, then back to an examiner, and then back to a treating doctor, all in the context of a medicolegal case. Such shifting of roles pits competing professional obligations against each other and in most contexts interferes with the provision of ethically appropriate services. Although clinical evaluations and clinical treatment are both clinical services, the examiner role and therapist role have different obligations. Clinical examiners must maintain objectivity to the greatest extent possible so that personal feelings and therapeutic goals do not sway interpretations and opinions. In contrast, treating doctors often serve their patients well by allying their goals with those of patients, wanting the best for patients, and advocating for the needs and interests of patients. These factors, which can be important for the therapeutic alliance and treatment outcome, naturally bias treating doctors in favor of their patients. Although an appropriate transition can be made from the objective examiner to the appropriately biased treating doctor, the neuropsychologist’s ability to effectively transition from treating doctor to objective examiner will be limited by the pre-established therapeutic alliance. In addition, serving simultaneously as both the treating doctor and the clinical or forensic examiner represents a multiple relationship that could reasonably be expected to impair the examiner’s objectivity and effectiveness.

In addition to having therapeutic alliances threaten the validity of evaluation results, the evaluation process and results may adversely affect treatment. A host of emotional reactions, such as feeling “stupid” or feeling that one is being judged critically are more acceptable when elicited from a neutral examiner than from one’s treating neuropsychologists whose role tends to involve empowering the patient and providing empathic support. Patients who agree to be tested by their treating neuropsychologists are likely unaware of the potential risks associated with multiple relationships and therefore cannot make informed decisions about participation and referral options.

In certain settings, such as some medical or rehabilitation units or rural communities, in which only one neuropsychologist is available to perform both serial evaluations and treatment, the benefit of having a conscientious clinician perform both services may outweigh the risks of harm or exploitation. However, in communities and settings in which two or more qualified neuropsychologists practice, clinicians should, because of the unnecessary risk of harm, carefully consider the best interests of patients and their own motivations prior to conducting evaluations of patients that they are treating.

In addition to mixing evaluation and treatment services, the neuropsychologist in this case, if not careful to maintain boundaries, is at risk of violating ethical standards of practice by combining clinical and forensic roles (Bush & Morgan, 2017; Bush et al., 2006; Fisher, Johnson-Greene, & Barth, 2002; Sweet, Grote, & van Gorp, 2002). Bush (2005b) distinguished between the roles of forensic examiner, clinical examiner, and treating doctor. Forensic examiners and clinical examiners must both maintain objectivity in all aspects of the examination process and critically assess the information and data obtained, whereas the treating doctor is typically accepting of the patient’s reported experiences, is invested in the patient’s well-being, and may at times advocate for the patient. Forensic evaluations should not be performed by treating doctors because the objectivity required for critical review of data and evaluation of alternative hypotheses is reduced to unacceptable levels in the treating doctor role. Thus, serving as both treating doctor and forensic expert represents a conflict of interest (Ethical Standard 3.06) and an inappropriate multiple relationship.

Although not (yet) requested of the neuropsychologist in this case, treating doctors that perform forensic examinations of their patients or write “forensic reports” have entered multiple relationships with conflicting interests that impair their objectivity and have a high likelihood of being harmful to the parties involved. Proclamations in reports that one has considered and attempted to limit potential biases signal the examiner’s awareness of threats to objectivity but do not make the statement true. Instead, when provided by treating doctors who subsequently performed forensic evaluations or wrote forensic reports, such statements reflect an awareness of the ethical issues and an intentional dismissal of the appropriate option, if available, of referring the patient to a colleague to perform the forensic service.


CASE 5.2

A neuropsychologist is contacted by a director of special education regarding an 11-year-old student who has recently experienced a decline in his behavior and academic performance at school and would benefit from a neuropsychological evaluation, at the school district’s expense. The child’s mother states that the school has been unsuccessful in addressing her son’s behavioral and learning needs. The neuropsychologist obtains informed consent from the child’s mother to perform the evaluation and provide copies of the report to both the child’s mother and the school district. The neuropsychologist performs the evaluation and determines that problems in the home are largely responsible for the child’s recent behavioral and academic problems. When these findings are conveyed, sensitively, to the child’s mother, she becomes angry, accuses the neuropsychologist of colluding with the school, and states that the neuropsychologist must not release the report or findings to school officials or she will file a complaint with the state board of psychology. The neuropsychologist states that the report was already sent.

Ethical Standard 3.07, Third-Party Requests for Services

When psychologists agree to provide services to a person or entity at the request of a third party, psychologists attempt to clarify at the outset of the service the nature of the relationship with all individuals or organizations involved. This clarification includes the role of the psychologist (e.g., therapist, consultant, diagnostician, or expert witness), an identification of who is the client, the probable uses of the services provided or the information obtained, and the fact that there may be limits to confidentiality. (APA, 2017)



The neuropsychologist in this case appropriately clarified with the school district and the child’s mother, verbally and in writing, at the outset of the relationships the manner in which the evaluation results would be disseminated. Although the child’s mother apparently rejected findings and recommendations that may help her son, the neuropsychologist’s behavior was ethical, and a complaint to the state board for psychology would likely be dismissed after a brief investigation.


CASE 5.3

A new adult patient is seen for an initial clinical interview. She reports that she recently underwent a neuropsychological evaluation and began treatment with a clinician across town but did not want to continue with him because she did not like his abrasive interpersonal style. The second neuropsychologist was very familiar with the prior neuropsychologist through opposing forensic activities, and long-standing animosity existed between them. The patient stated that she would have the prior neuropsychologist send her test report and other records to the second neuropsychologist. After multiple verbal and written requests for the records from both the patient and the second neuropsychologist over the course of six weeks, the second neuropsychologist sent a certified letter to the first neuropsychologist stating that if the records were not received within two weeks, a complaint would be filed with the state board for psychology.

Ethical Standard 3.09, Cooperation with Other Professionals

When indicated and professionally appropriate, psychologists cooperate with other professionals in order to serve their clients/patients effectively and appropriately. (APA, 2017)



By failing to provide appropriately requested records to a colleague, as well as to the patient as required by law, the first neuropsychologist violated Ethical Standard 3.09 and obstructed the patient’s subsequent neuropsychological treatment, potentially harming the patient. The first neuropsychologist let personal feelings toward a colleague and a possible narcissistic injury affect professional decisions and behavior, to the detriment of the patient. The second neuropsychologist’s actions were appropriate.


CASE 5.4

A hospital-based English-speaking neuropsychologist is referred a patient who is primarily Hungarian-speaking and who sustained a severe traumatic brain injury at work. The neuropsychologist decides that the patient, when accompanied by his wife who speaks slightly more English, is able to sufficiently understand the purpose, nature, and potential risks associated with the neuropsychological evaluation. As a result, the neuropsychologist has the patient sign the consent form, and the evaluation, emphasizing nonverbal tests and a cautious approach to interpretation, is performed with the patient’s wife present to help with communication.

Ethical Standard 3.10, Informed Consent


(a)When psychologists conduct research or provide assessment, therapy, counseling, or consulting services in person or via electronic transmission or other forms of communication, they obtain the informed consent of the individual or individuals using language that is reasonably understandable to that person or persons except when conducting such activities without consent is mandated by law or governmental regulation or as otherwise provided in this Ethics Code.

(b)For persons who are legally incapable of giving informed consent, psychologists nevertheless (1) provide an appropriate explanation, (2) seek the individual’s assent, (3) consider such persons’ preferences and best interests, and (4) obtain appropriate permission from a legally authorized person, if such substitute consent is permitted or required by law. When consent by a legally authorized person is not permitted or required by law, psychologists take reasonable steps to protect the individual’s rights and welfare.

(c)When psychological services are court ordered or otherwise mandated, psychologists inform the individual of the nature of the anticipated services, including whether the services are court ordered or mandated and any limits of confidentiality, before proceeding.

(d)Psychologists appropriately document written or oral consent, permission, and assent. (APA, 2017)





Case 5.4 consists of multiple ethical problems, including mishandling of the critically important informed consent process (Ethical Standards 3.10 and 9.03). As stated by Johnson-Greene and NAN Policy and Planning Committee (2005), “informed consent is decidedly the starting point for the patient–provider relationship and the genesis of the three key elements of ethical behavior: autonomy, nonmaleficence, and beneficence.”1 Ideally, with competent adults or patients’ legal representatives, informed consent is a collaborative process of shared decision making in which mutually agreed-upon goals are identified and the manner in which the goals will be pursued is specified. Knapp, VandeCreek, and Fingerhut (2017) described the differences between the medicolegal model of informed consent that has traditionally been used in medicine and the participatory model of informed consent that tends to be more appropriate for psychotherapy (see Table 5.1). For situations in which the evaluation is likely the only neuropsychological service that will be provided, the medicolegal model may be most appropriate. In contrast, when ongoing neuropsychological treatment or combined evaluation and treatment are anticipated, the participatory model would be indicated. Neuropsychologists should consider whether one or both models of informed consent is best for their specific practices.



Table 5.1 A Comparison of Medicolegal and Participatory Models of Informed Consent




	Medicolegal Model
	Participatory Model



	A passive activity
	A collaborative process



	A specific event
	An ongoing process



	Dichotomous outcome (accept/reject)
	Consent can vary according to the specific options being considered and multiple other factors





Source: Based on information from Practical Ethics for Psychologists: A Positive Approach (3rd ed), by S. J. Knapp, L. D. VandeCreek, & R. Fingerhut, 2017. Washington, DC: American Psychological Association.



The neuropsychologist in Case 5.4 cannot be confident that the patient, because of his very limited understanding of English, even with his wife’s assistance, and his severe traumatic brain injury fully understood the information that was conveyed. It is more likely that the patient did not understand the information and therefore was not in a position to provide informed consent. The neuropsychologist apparently did not attempt to obtain the services of an appropriate interpreter or determine whether a Hungarian-speaking colleague could be located. The results of the evaluation will be virtually meaningless and, depending on the use to which they are put, will have a high likelihood of being harmful to the patient.

When determining whether to perform neuropsychological testing with patients who have limited English language skills or are not representative of the dominant culture, clinicians must carefully weigh the potential benefits against the possible risks; the harm that can occur from an inappropriate evaluation of patients from diverse backgrounds is significant (Brickman, Cabo, & Manly, 2006; Judd et al., 2009; Manly, 2008). Casas et al. (2012) found that interpreter use can significantly affect performance on some commonly used neuropsychological tests, particularly those that are verbally mediated. These authors encouraged neuropsychologists to

avoid interpreter use whenever practically possible, particularly for tests with high demands on interpreter abilities and skills, with tests that have not been appropriately adapted and translated into the patient’s target language, and with interpreters who are not trained professionals. (p. 88)

Additionally, when considering evaluating or treating patients with compromised neurocognitive functioning, special care must be taken to maximize their rights and autonomy. “The freedom of competent adults to allow or restrict access to their bodies, thoughts, and feelings has long been a fundamental value of medicine and the cornerstone of clinical psychology, and neuropsychologists are obligated to defend that value” (Bush & Martin, 2008, p. 521).

1 Sample informed consent forms are available online from the National Academy of Neuropsychology (www.nanonline.org) as appendices to the position papers by Bush, Barth, et al. (2005) and Johnson-Greene and NAN Policy and Planning Committee (2005).

Conclusions

The provision of effective services depends on establishing relationships. At a minimum, neuropsychologists must be able to establish working relationships with referral sources and other professionals as well as patients and their caregivers or other family members. A welcoming and respectful interpersonal style, a courteous manner, a sincere interest in the other persons and what they need, and the provision of competent and timely services fosters such relationships and facilitates the provision of beneficial and satisfying experiences. Vulnerable populations, many of which neuropsychologists regularly serve (e.g., persons with developmental disorders, neurological injuries or illness, serious mental illness), are particularly in need of supportive relationships and, in some clinical situations, advocacy. Neuropsychologists strive to ensure that all involved parties understand their role and avoid developing or assuming harmful dual or multiple relationships.


Learning Exercises

1.Describe possible multiple relationships that may emerge in your practice setting. How can you avoid potentially harmful multiple relationships in your practice?

2.Describe an ethical challenge that you have encountered or may anticipate based on your interaction or collaboration with other neuropsychologists. How did or would you resolve it?

3.Describe an ethical challenge that you have encountered or may anticipate based on your interaction or collaboration with professionals from other disciplines. How did or would you resolve it?

4.How would you handle the informed consent process for persons who are legally incapable of giving informed consent?
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Privacy and Confidentiality

The ability of patients to communicate openly and honestly with clinicians has traditionally been a fundamental component of psychological treatment. In psychotherapy, patients must be confident that their most sensitive and deeply held thoughts and feelings can be safely divulged. The willingness of patients to be truthful and forthcoming, even when disclosure of sensitive personal information could become a source of embarrassment or result in other undesirable consequences, is as important for neuropsychological evaluations as it is for psychotherapy. The ability of neuropsychologists to obtain accurate and complete patient information is essential for diagnostic accuracy and clinical decision making. Patients are positioned to make meaningful decisions about disclosing personal information when they understand how the information will be used, who will have access to it, and under what circumstances it can or must be released.

Privacy, confidentiality, and privilege are related terms pertaining to the protection of communications from patients in professional contexts. The Merriam-Webster (2018) online dictionary defines privacy as “freedom from unauthorized intrusion.” The importance of privacy is evident in the bioethical principle of respect for patient autonomy and reflects the right of individuals to self-determination regarding the uses of their thoughts, feelings, beliefs, and experiences.

Confidentiality is “marked by intimacy or willingness to confide” and an obligation to maintain secrecy (Merriam-Webster, 2018). Based on the disclosure of private information to the neuropsychologist, confidentiality is a subset of privacy. Confidentiality requires a professional relationship and represents the responsibility of the neuropsychologist not to disclosure to a third party information shared by the patient in the professional relationship.

Privilege refers to “a right or immunity granted as a peculiar benefit, advantage, or favor” (Merriam-Webster, 2018). All states have privileged communication statutes for psychologist–patient relationships (Knapp, VandeCreek, & Fingerhut, 2017). Privilege relieves the neuropsychologist of the obligation to testify in court about a patient’s communications; thus, it is a narrower concept than confidentiality. Privilege belongs to, and can be invoked or waived at the direction of, patients or their legal representatives. By invoking privilege, the patient prevents the neuropsychologist from testifying or releasing records about his or her intimate personal details (Behnke, Perlin, & Bernstein, 2003). By waiving privilege, the patient allows the neuropsychologist to testify or release records in a legal proceeding.

The ethical importance of privacy and confidentiality is reflected in Ethical Standard 4 (American Psychological Association [APA], 2017). In addition, the specific legal rights and restrictions regarding privacy have been established at both the federal and state levels. Although the word privacy is not specifically mentioned the U.S. Constitution, the U.S. Supreme Court has recognized privacy as a constitutional right (Eisenstadt v. Baird, 1972). However, the courts have also held that the value of human safety, especially for vulnerable individuals such as children and the elderly, outweighs the importance placed on a patient’s right to privacy (Tarasoff v. Regents of the University of California, 1976).

The Health Insurance Portability and Accountability Act (HIPAA; 1996) privacy rule is the aspect of HIPAA that addresses the privacy of healthcare information. Section 160.102(3) states that the privacy rule applies to practitioners who transmit protected health information in electronic form (including fax); however, the rule applies to all of a covered practitioner’s health-related information, not just that transmitted electronically (Behnke et al., 2003).

Rights to privacy and confidentiality differ between clinical and forensic contexts. When an individual places his or her mental state at issue in a legal matter, certain rights are waived in the interest of justice, including the right to privacy of relevant information. Discovery requirements allow the defense (in civil litigation) access to all relevant information, including neuropsychological records. Additionally, HIPAA constraints are limited in forensic evaluation contexts (Connell & Koocher, 2003). For example, HIPAA’s privacy rule allows covered practitioners to disclose protected health information in response to a court order (§164.524). (HIPAA is covered in additional detail in Chapter 2.)

Despite the traditional emphasis on confidentiality in psychological treatment, most neuropsychological evaluations are performed with the advance knowledge of and expectation by all parties that the results will be shared with others, such as a referring doctor, an attorney, a family member, a school district, or another party with an appropriate interest in the results. With the exception of young children and patients who have severe neurocognitive impairment, individuals referred for neuropsychological evaluations typically understand before their first appointment with the neuropsychologist that the information that they provide and the results of the evaluation will be shared with others. Nevertheless, because patients may not be fully aware of the limits to confidentiality, neuropsychologists have a fundamental responsibility to describe to all relevant parties the foreseeable limits to confidentiality and the anticipated uses of the information obtained and the findings generated.

Examinees, with some exceptions, have the right to rescind their previously provided consent to have personal information, including neuropsychological test results, released to third parties. Rescinding consent, however, is equivalent to breaking a promise and places the neuropsychologist in an awkward position with regard to the referral source, payor, and other involved parties after having performed an evaluation in good faith.

Multiple threats to confidentiality exist for clinical neuropsychologists and their patients. Examples of threats to confidentiality in neuropsychological practice include (a) practical limitations associated with inpatient settings, such as roommates; (b) a team approach to evaluation and treatment; (c) third party observers, such as interpreters and parents; (d) mandated reporting requirements, such as an intent to harm oneself or others; (e) government monitoring of services funded by public payors such as Medicare; (f) managed care oversight, including utilization review; (g) practitioner disclosure to resolve unpaid debts; (h) electronic storage and transfer of patient information; (i) litigation; and (j) requests for services by third parties, such as employers and disability insurance carriers (Bush & Martin, 2008). The examples listed do not include a client’s request for the practitioner to disclose information or a patient’s waiver of privilege in litigated matters.


CASE 6.1

A neuropsychologist conducts a brief bedside evaluation in a long-term care facility. During the evaluation, a nurse brings the patient’s roommate back to the room for a respiratory treatment. Later, cleaned laundry is returned to the room, and the woman delivering the laundry leaves the door open on her way out. The patient says that he does not mind the intrusions and has nothing to hide. The evaluation is completed, and, at the nurse’s station, the neuropsychologist informs the attending physician of the findings. The neuropsychologist then enters the test scores and a summary of the findings into the electronic medical record.

Ethical Standard 4.01, Maintaining Confidentiality

Psychologists have a primary obligation and take reasonable precautions to protect confidential information obtained through or stored in any medium, recognizing that the extent and limits of confidentiality may be regulated by law or established by institutional rules or professional or scientific relationship. (APA, 2017)



Case 6.1 reflects multiple threats the patient’s privacy and confidentiality. Although many practice contexts are fraught with possible intrusions on the evaluation process that cannot be completely avoided, it is often possible to take steps to minimize the potential for others to overhear or otherwise discover information conveyed by or about patients. For example, in this case, prior to beginning the evaluation the neuropsychologist could have asked the nurse whether any treatments were planned for the patient or his roommate or whether there would be any other reason to expect a nurse or aide to enter the room. The neuropsychologist might also have asked the nurse or the patient’s aide to help maintain privacy in the event that other staff, residents, or family were observed approaching the room. Finally, the neuropsychologist could have posted a “do not disturb” sign on the door to the patient’s room.

In addition to the evaluation context, the discussion of the results at the nurse’s station posed a potential threat to the patient’s privacy. Such areas are often busy, with other staff, family members, and residents coming, going, and loitering. Neuropsychologists should attempt to maximize patient privacy when reporting evaluation results.



Ethical Standard 4.02, Discussing the Limits of Confidentiality


(a)Psychologists discuss with persons (including, to the extent feasible, persons who are legally incapable of giving informed consent and their legal representatives) and organizations with whom they establish a scientific or professional relationship (1) the relevant limits of confidentiality and (2) the foreseeable uses of the information generated through their psychological activities.

(b)Unless it is not feasible or is contraindicated, the discussion of confidentiality occurs at the outset of the relationship and thereafter as new circumstances may warrant.

(c)Psychologists who offer services, products, or information via electronic transmission inform clients/patients of the risks to privacy and limits of confidentiality. (APA, 2017)



The extent to which the neuropsychologist in Case 6.1 discussed the limits of confidentiality with the patient is unknown. However, it is unlikely that the neuropsychologist could have predicted that the patient’s roommate, the nurse, the woman delivering laundry, people near the nurse’s station, and unknown others with access to the electronic medical record would come to learn about the patient’s personal history and neurocognitive and emotional functioning. In contrast, the neuropsychologist probably could have predicted that the patient’s privacy in that setting could not be assured and should have given the patient the opportunity to decline the evaluation.


CASE 6.2

An 18-year-old male undergoes a neuropsychological evaluation to clarify learning problems that emerged during the first semester of college. The neuropsychologist conducts a thorough interview and finds that, in addition to problems keeping up with the pace of college lectures and difficulty structuring study time, the examinee is experiencing conflicting feelings about his sexuality. The examinee states that he has just recently acknowledged to himself that he is gay, and he has never before told anyone about these feelings. The neuropsychologist completes the evaluation and finds that the examinee has a verbal learning disorder for which he compensated well in his earlier education but cannot overcome at the college level without accommodations. Psychological factors are not considered to be affecting neurocognitive functioning. In his report, the neuropsychologist provides not only the neurocognitive findings but also a comprehensive review of the examinee’s background information, including a description of his recently acknolwedged homosexuality.

Ethical Standard 4.04, Minimizing Intrusions on Privacy

(a) Psychologists include in written and oral reports and consultations, only information germane to the purpose for which the communication is made. (APA, 2017)

Ethical Standard 4.05, Disclosures

(a) Psychologists may disclose confidential information with the appropriate consent of the organizational client, the individual client/patient, or another legally authorized person on behalf of the client/patient unless prohibited by law.

(b) Psychologists disclose confidential information without the consent of the individual only as mandated by law, or where permitted by law for a valid purpose such as to (1) provide needed professional services; (2) obtain appropriate professional consultations; (3) protect the client/patient, psychologist, or others from harm; or (4) obtain payment for services from a client/patient, in which instance disclosure is limited to the minimum that is necessary to achieve the purpose. (APA, 2017)



The neuropsychologist in this case revealed very sensitive personal information about the examinee that was not germane for the purpose of the evaluation. The information about the examinee’s sexuality added nothing to the understanding of his learning problems and was included in the report without the examinee’s knowledge or approval. Beauchamp and Childress (2013) stated, “We surrender some of our privacy when we grant others access to our personal information or our bodies, but we usually retain a significant level of control over information generated about us in diagnostic and therapeutic contexts and in research” (p. 316). However, because of the actions of this neuropsychologist, the examinee was not permitted to exercise the control over his personal information to which he was entitled. To guard against harm from unauthorized disclosures, neuropsychologists are well-served by limiting information in reports to that which has direct relevance to the purpose of the evaluation and by seeking clarification from examinees when in doubt about whether to include sensitive information.

Conclusions

The ability of neuropsychologists to arrive at accurate conclusions and diagnoses and offer meaningful recommendations depends on patients providing truthful and complete information. However, concerns about how personal information will be used and to whom it will disclosed can inhibit patients from being completely forthcoming or from participating in the evaluation at all. Neuropsychologists have a responsibility to discuss with patients or their surrogate decision makers the anticipated uses and disclosures of the information that will be obtained in the course of the evaluation and the results that will be generated. By doing so, patients or their surrogate decision makers, in most clinical situations, can make decisions about the use and dissemination of the information and results, as well as decide whether to proceed with the evaluation. The risks of not proceeding with the evaluation should also be part of the discussion. Typically, information pertaining to privacy and confidentiality should be agreed to during the informed consent process and documented as needed.


Learning Exercises

1.Describe the differences between privacy, confidentiality, and privilege.

2.List five examples of threats to confidentiality in neuropsychological practice.

3.Describe at least three threats to confidentiality in your practice setting(s) and the ways in which you overcome such threats.
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Advertising and Other Public Statements

Many opportunities exist for neuropsychologists to educate consumers and recipients of services, referral sources, colleagues, the public, and others about neuropsychology in general and their services in particular. In addition, neuropsychological evaluation results and treatment status are conveyed to patients, referral sources, courts, and other relevant parties. The provision of complete and accurate information, whether privately or publicly, is consistent with the ethical principles of beneficence, nonmaleficence, integrity, and, to the extent that such information is used to make decisions about the use of neuropsychological services, respect for autonomy.

Because neuropsychological services are, in most practice settings, used to generate income for oneself or for one’s employer, there is often a competitive component to neuropsychological practice. Such competition provides incentive to make one’s practice appear preferable to that of colleagues, which can lead to exaggeration of credentials or experience or unsupportable statements of superiority. Gaudy advertisements, although possibly appearing unprofessional or distasteful, are not unethical. However, providing information that is inaccurate, incomplete, or may be otherwise misleading is inconsistent with ethical conduct.


CASE 7.1

A neuropsychologist in independent practice hires an information technology consultant to develop a website for his practice. His website describes him as a specialist in numerous psychological specialties and aspects of practice and lists his credentials, including his doctorate, licensure, memberships in professional organizations, and board eligibility. In addition, his website states that he has lectured internationally (he does not reveal that he based that statement on his presentation of one poster at an International Neuropsychological Society conference—in the United States) and is a faculty member of a local prestigious medical school (based on having once supervised a neuropsychology intern at the medical school). His website further indicates that he has testified more than 300 times, and it provides a testimonial from an attorney stating the neuropsychologist is well respected as an expert witness.

Ethical Standard 5.01, Avoidance of False or Deceptive Statements

(a) Public statements include but are not limited to paid or unpaid advertising, product endorsements, grant applications, licensing applications, other credentialing applications, brochures, printed matter, directory listings, personal resumes or curricula vitae, or comments for use in media such as print or electronic transmission, statements in legal proceedings, lectures and public oral presentations, and published materials. Psychologists do not knowingly make public statements that are false, deceptive, or fraudulent concerning their research, practice, or other work activities or those of persons or organizations with which they are affiliated. (American Psychological Association, 2017)



This neuropsychologist engaged in both puffery and deception, some of which may have been unintentional. He exaggerated at least some of his accomplishments and credentials. Using designations or terms that are understood by members of the profession but can be misleading to the public (e.g., ABD [all but dissertation], doctoral candidate, board eligible) should be avoided. Only obtained credentials should be used, and terms such as ABD, doctoral candidate, and board eligible are not credentials. Similarly, vanity credentials—those that are awarded without a legitimate examination or peer-review process—are deceptive and potentially harmful and therefore should be avoided.

When describing products or services, particularly those that are novel or part of an emerging area of practice (e.g., Internet-based testing), it may be tempting to make statements that exceed the established scientific basis of the product or service. Because of the high likelihood of misleading the public or other unsophisticated consumers and thus impeding their ability to make informed decisions, it is important to avoid sensationalistic statements about one’s products or services (Meharg & Bush, 2010). Neuropsychologists who retain others for marketing and publicity purposes are responsible for the statements made and advertisements generated by such parties (Ethical Standard 5.02, Statements by Others).


CASE 7.2

A neuropsychologist takes the stand in a medical malpractice case to provide testimony regarding an examinee who experienced a brief period of anoxia associated with complications of a coronary artery bypass graft. She begins by accurately describing her credentials and experience. She then presents the results of her evaluation and her opinion that the examinee has a severe and permanent neurocognitive disability as a result of the problems encountered during surgery. She states that the results of her thorough assessment of performance validity, which consisted of what she describes as the very sensitive Rey 15-Item Memory Test, preclude the possibility of malingering. She concludes by stating that neuropsychological research has established that anoxia for any amount of time usually causes severe and permanent brain damage.

Ethical Standard 5.01, Avoidance of False or Deceptive Statements

(b) Psychologists do not make false, deceptive, or fraudulent statements concerning (1) their training, experience, or competence; (2) their academic degrees; (3) their credentials; (4) their institutional or association affiliations; (5) their services; (6) the scientific or clinical basis for, or results or degree of success of, their services; (7) their fees; or (8) their publications or research findings. (American Psychological Association, 2017)



The neuropsychologist in this case clearly made statements that were inaccurate and misleading. Because she made the statements while under oath, there are legal as well as ethical implications. However, it may be difficult to determine whether she intentionally provided false and deceptive statements or is just an incompetent practitioner presenting the information as she understands it (both would be unethical but perhaps not illegal). Depending on the sophistication of the defense attorney and the opportunity afforded to the defense’s neuropsychology expert, the possibility exists for the trier of fact to have the inaccurate information corrected. Nevertheless, it may be difficult for a jury to understand the nuances of performance validity assessment or to know which expert is right about the likely effects of an acquired brain injury. Omission of important information can be as misleading and potential harmful as false or deceptive statements.

Neuropsychologists providing testimony should regularly review their methods and statements in the context of ethical decision making. According to Johnson-Greene (in Bush et al., 2008), “As neuropsychologists we need to be knowledgeable about both ethical content as well as the process of ethical decision making to function at an advanced level of practice” (p. 331). In the same article, Grote noted, “Of course, neither process nor content are of any use in the area of ethics if a supportive framework of personal integrity and a desire to “do good” for others is not in place” (p. 326). On a related matter, Johnson-Greene also stated, “I think if you follow the money you begin to understand why some of our neuropsychology colleagues who are otherwise reasonable and conscientious people have occasionally set aside their ethical standards” (p. 329).

Conclusions

Through advertising and other public statements neuropsychologists have the opportunity to educate the public, referral sources, colleagues, and other others about the nature of neuropsychological services in general and the opportunities available from a given clinician’s practice specifically. To distinguish one’s credentials and services from those of competitors, there can be temptation and incentive to embellish or provide otherwise misleading information about one’s background, achievements, or services. However, neuropsychologists have a responsibility to present information accurately, avoiding deception, so that potential patients, referral sources, and others can make informed decisions about whether a given clinician or practice setting is a good match for their needs. The importance of the personal integrity of neuropsychologists for the welfare of consumers, the clinician, and the profession cannot be overemphasized. The collective public trust in a profession is based on the reputation of the profession as being trustworthy, which is a sentiment earned through the commitment of each member of the profession to integrity.


Learning Exercise

1.Describe an appropriate website for a neuropsychological practice. List the content that you consider to be (a) essential to include; (b) acceptable but not necessary to include; and (c) inappropriate to include. When considering links to other websites, keep in mind that the information found on other websites may be outdated or otherwise inaccurate and adversely affect those who use the information.






8

Record-Keeping and Fees

This chapter addresses the ethical issues associated with the creation and management of records and financial practices. Because of their unique issues, record-keeping is addressed separate from financial matters.

Record-Keeping

Appropriate record-keeping benefits neuropsychologists and clients. Accurate and complete documentation of neuropsychological services serves several purposes. Such documentation (a) communicates neuropsychological evaluation results or neuropsychological status as evident during treatment; (b) facilitates the provision of ongoing treatment by describing treatment plans, services provided, and patient progress; (c) facilitates the provision of subsequent services by the same clinician or another practitioner at a future point in time; and (d) allows reviewers to determine whether the services provided were appropriate and opinions generated were valid. In addition, appropriate documentation is typically required for third-party reimbursement. For these reasons, accurate and complete documentation of neuropsychological services is essential for ethical and legal practice. For a reviewer to determine accuracy and completeness, records must be clearly identified as the product of the treating or examining neuropsychologist and must be legible.


CASE 8.1

A neuropsychologist performs a substantial amount of medicolegal work; that is, she provides clinical evaluations and ongoing treatment with patients who are involved in litigation following motor vehicle accidents. Her initial consultation notes, which are often addressed to the no-fault claims representatives, are typed on letterhead, and her neuropsychological reports are typed on letterhead; however, the notes of her treatment sessions are handwritten, do not include any identifying information for her or the patients, and are largely illegible.

Ethical Standard 6.01, Documentation of Professional and Scientific Work and Maintenance of Records

Psychologists create, and to the extent the records are under their control, maintain, disseminate, store, retain, and dispose of records and data relating to their professional and scientific work in order to (1) facilitate provision of services later by them or by other professionals, (2) allow for replication of research design and analyses, (3) meet institutional requirements, (4) ensure accuracy of billing and payments, and (5) ensure compliance with law. (American Psychological Association [APA], 2017)



The neuropsychologist in this case generates appropriate reports for the initial consultation and neuropsychological evaluation; however, her treatment notes lack essential identifying information, as well as the clarity needed for readers to determine the nature and appropriateness of the treatment provided and the status of the patient. Such inappropriate documentation impedes the provision of clinical or forensic services by others. In this case, it is also peculiar that the reports are written to the no-fault claim representative rather than the referring doctor, a practice that raises questions about the clinical nature of the case.

Neuropsychologists and consumers of neuropsychological services typically expect that neuropsychological evaluation results will be adequately documented and provided to the patient, referral source, or others upon appropriately authorized request. This expectation of releasing neuropsychological records contrasts with expectations in many psychotherapeutic contexts that documentation will be relatively limited and not created for the purpose of dissemination. Additionally, neuropsychologists who provide forensic evaluation or other medicolegal services do so with the knowledge that their records likely will be critically reviewed by others, including colleagues.

Documentation that is linked to a competent evaluation and is of sufficient detail to allow an independent peer reviewer to arrive at similar conclusions or clearly identify how the conclusions in a report or testimony were reached would most likely withstand adjudicative scrutiny. (Bush, Connell, & Denney, 2006, p. 92)

State licensing laws and regulations typically establish minimum record-keeping requirements. Additionally, the APA (2007) offers record-keeping guidelines that “provide the ethical floor for psychologists but give little direction on the content of the records” (Knapp, VandeCreek, & Fingerhut, 2017, p. 144).

Jurisdictional laws typically govern access to records. According to the HIPAA Privacy Rule, patients have a right to access all of the information in their medical records, except psychotherapy notes. Psychotherapy notes include documentation or analysis of conversations that occur during psychotherapy or counseling; they do not include session start and stop times, modalities and frequencies of treatment, or test results, nor do they include summaries of the diagnosis, functional status, treatment plan, symptoms, prognosis, or progress to date. State laws that grant greater patient access to their records take precedent over HIPAA’s Privacy Rule.

Exceptions to the patient’s right to access records exist when disclosure of the records would threaten the life or physical safety of the patient or a third party and in forensic contexts. Relevant for forensic neuropsychology, HIPAA (1996) states that information compiled in anticipation of use in civil, criminal, and administrative proceedings is not subject to the same right of review and amendment as is health care information in general (§164.524(a)(1)(ii); see Chapter 2) for more information on this topic). Nevertheless, because information compiled in forensic cases is disseminated to all invested parties, patients and other examinees will likely have ready access to the information if they so desire.

Because of the importance of patient autonomy and the legal mandates that support the patient’s right to autonomy, documentation should be prepared accordingly. Neuropsychologists should write reports and maintain records with the expectation that, in addition to the referral source, others such as patients, their families, and the courts may obtain access to the records. For this reason, neuropsychologists may be well served by using discretion in their choice of content for their records.

Some neuropsychologists, wishing to protect patient privacy or, typically in forensic contexts, to interfere with the professional activities of a colleague, may attempt to thwart disclosure of their records. Strategies used to thwart disclosure include (a) keeping minimal records, (b) keeping double sets of records, (c) coding information in records, (d) doctoring or disposing of records or documents, or (e) outright lying (Barsky, 2012). Additional strategies include omitting from records or notes information that identifies the clinician and/or the patient and writing illegible notes. These activities are inconsistent with ethical practice.

Neuropsychologists who provide services in organizations may face unique documentation requirements, in addition to those established by jurisdictional law. In particular, the use of electronic medical records raises questions about access to records and the handling of raw test data and materials. As a result, the control, maintenance, and dissemination of records in organizational settings may pose unique ethical challenges. In such cases, neuropsychologists should make known their commitment to professional ethics and strive to maximize the security of patient information and test data and materials, working with the organization’s management as needed to try to ensure appropriate safeguards exist.

Neuropsychologists who provide forensic services may receive considerable amounts of records from attorneys and other sources, and they generate their own records. From the moment that neuropsychologists know or reasonably should know that their data and the opinions derived from them will be used in litigation, they have a responsibility to create documentation of sufficient detail and quality to allow reasonable scrutiny by others. The level of documentation in forensic matters often exceeds the level generated in the course of routine clinical services.

Although APA guidelines, state licensing board regulations, and state laws specify the length of time that records must be maintained in clinical cases, ambiguity exists in most jurisdictions regarding the length of time that records should be maintained in forensic cases. Often, requirements pertain to psychological services in general, with no distinction made between clinical and forensic services. Based on information obtained from colleagues with forensic practices, unless otherwise specified by jurisdictional law, the following general approach seems common. First, maintain relevant records obtained from other sources and those generated by oneself until the completion of the case. For forensic cases in which voluminous records are received, it may suffice to summarize the content of primary interest or relevance for the case, retain the summary, and appropriately discard the original documents. Second, after the case has been concluded, maintain all records generated by oneself in a manner that is consistent with jurisdictional laws or APA guidelines, complying with whichever requirement specifies the longer period of time, and appropriately dispose of records obtained from other sources if desired. Third, after the time period specified by jurisdictional law and APA, maintain copies of evaluation reports and potentially important notes as desired, in an electronic format if preferred, and appropriately dispose of all other records. When considering whether to maintain records beyond required time frames, clinicians must balance the potential benefit of maintaining the information with the potential risk of having patient confidentiality compromised through theft, inadvertent dissemination, electronic hacking, or other means. Fourth, ensure preparations have been made for the appropriate transfer or disposal of records following retirement or death. Clinicians who are the subject of malpractice suits and licensing board complaints may need to retain records longer than is usually required, with the understanding that the statute of limitations on malpractice suits in the United States, while varying between states, is typically two years for adults and two years after minors turn 18 (Knapp et al., 2017).

APA recommends retaining the records of adult patients for seven years after the last date of service and maintaining the records of minors for seven years or three years after the patient reaches the age of majority, whichever is the longer period of time (APA, 2007). Decisions about whether to retain records beyond the required number of years should take into account the threats to security. Technology and electronic storage make it easy to retain extensive records for long periods of time; however, the risk of loss, theft, or accidental dissemination of private information may outweigh the potential benefits of retaining the records. It is not uncommon in the current technological climate to learn that even banks, government agencies, and large private companies have been successfully targeted by hackers. Based on recent history, it may be reasonable to believe that a skillful and determined hacker could gain access to almost any data base. It is because of these threats to patient privacy and confidentiality that clinicians may choose to dispose of electronic records after the required retention period has passed. In the electronic storage of records, maximizing security is a priority and should involve encryption and use of strong and frequently changed passwords, and the information should be backed up in a separate physical location. If using cloud storage, understanding the cloud company’s commitment to HIPAA compliance, its record of and/or commitment to tight security, and its use of the previously mentioned security measures is of value in making a decision about which company to use.

Financial Matters

Billing and other financial matters vary considerably depending on the nature of one’s practice. The primary commonality is that arrangements must be specified and agreed upon, preferably in writing, by all parties in advance. In addition, contingencies for nonpayment should be included when establishing and discussing fees. Three issues are addressed in this section: referral fees, contingency fees, and withholding reports until fees are paid.

Referral fees are payments made by a practitioner to another professional for referring a patient for services. Sometimes described inappropriately as fee-splitting, this arrangement is inappropriate because paying for referrals has the potential to result in inappropriate referrals. In contrast, fees can ethically be divided between professionals if they are based on the service provided rather than on the referral itself (Ethical Standard 6.07, Referrals and Fees). For example, neuropsychologists can divide fees with other professionals in the context of employer–employee relationships, professional consultation, administrative support, or office rent.

Contingency fees are those fees that are contingent upon the outcome litigation. Considerable potential for examiner bias exists when the nature of one’s opinions has the potential to affect one’s ability to get paid. For example, when retained by a plaintiff’s attorney or providing clinical services in the context of litigation, statements that emphasize severity of impairment and disability and a causal relationship between the accident and the alleged injuries will increase the likelihood of a favorable financial outcome for the attorney or patient, thereby increasing the likelihood or amount that one will be paid. Such financial arrangements typically take the form of liens against lawsuits. The Specialty Guidelines for Forensic Psychology (APA, 2013b) state in Guideline 5.02 (Financial Arrangements):

Because of the threat to impartiality presented by the acceptance of contingent fees and associated legal prohibitions, forensic practitioners strive to avoid providing professional services on the basis of contingent fees. Letters of protection, financial guarantees, and other security for payment of fees in the future are not considered contingent fees unless payment is dependent on the outcome of the matter. (p. 12)

There is a difference between accepting a case on a lien and accepting a lien to recoup fees that were denied subsequent to completion of clinical services, with the former being more ethically problematic. Specifically, when accepting a case on a lien, there is an understanding that successful resolution of the litigation is needed to be paid for the services, which introduces bias into the process. In contrast, when clinical services have already been provided to a patient who is involved in a lawsuit, but reimbursement from the insurance carrier has been denied, use of lien to recoup the payment does not introduce bias because the service has already been completed. Of course, if subsequent documentation (e.g., a letter regarding disability status) that may be of value to the case is requested, the clinician would need to consider whether the documentation is consistent with information previously provided in the original report or extends or exceeds prior conclusions in a manner that may be susceptible to bias. Decisions about such additional documentation should be made based on consideration of the possible impact of bias and should be consistent with conclusions reached prior to acceptance of the lien. In contrast to liens against lawsuits, other lien or contingency arrangements that do not link the nature of one’s opinions with one’s ability to be compensated for services may be appropriate.

Neuropsychologists who perform evaluations in clinical settings commonly complete the evaluations, write and send the reports, and bill for services. However, in some situations neuropsychologists may anticipate that payment will not be made after the report has been provided. In such cases, unless the information is needed for the examinee’s emergency medical care, neuropsychologists may withhold reports or other records until payment has been received (Ethical Standard 6.03, Withholding Records for Nonpayment). Consumers should be informed of fees and should understand that they are ultimately responsible for payment of services rendered. Neuropsychologists are well served by having consumers agree to the fee requirements in writing before services are provided.


CASE 8.2

A neuropsychologist obtains authorization from a managed care company to perform a comprehensive neuropsychological evaluation as an out-of-network provider. The managed care company will neither indicate the exact amount that will be paid nor provide specifics about the patient’s deductible. The neuropsychologist informs that patient that the evaluation has been authorized and performs the evaluation. He provides the patient and the referring physician with verbal feedback and a copy of the report, and he bills the insurance company. Three months go by without payment, so he contacts the insurance company. He is told that payment was issue to the patient four weeks prior. He attempts to contact the patient but consistently reaches her voicemail, so he leaves messages asking to have his call returned. Two weeks later he receives a check for $350 from the patient. He is unable to determine from the insurance company or the patient why the payment was so low. He sends a certified letter to the patient stating that she is responsible for the $2,150.00 balance. He receives a letter from her stating that she never agreed to any such thing and that she would file an ethics complaint and possibly harassment charges if he persists in contacting her. He realizes that his fee agreement does not list specific fees. He does not know what to do.

Ethical Standard 6.04, Fees and Financial Arrangements

(a) As early as is feasible in a professional or scientific relationship, psychologists and recipients of psychological services reach an agreement specifying compensation and billing arrangements. (APA, 2017)



Billing policies should be described at the outset of the professional relationship, and all relevant parties should understand and agree to the amount, method, and timing of payment, as well as to the steps that will be taken if payment is not received. The potential for billing problems to reach significant levels can occur for neuropsychologists, compared psychologists in other areas of practice, because large debts can accrue quickly. For example, a comprehensive evaluation that takes place in one day and goes unpaid may result in an immediate debt in the thousands of dollars. The neuropsychologist in this case failed to obtain the necessary agreement from the patient before performing the evaluation, thus risking not getting paid in full, if at all. He is now left with a difficult decision about how to proceed. Although collection agencies can be used to collect unpaid fees, Knapp et al. (2017) stated, “Occasionally writing off an unpaid bill may be more expedient in the long run than facing allegations of misconduct, even if they are frivolous” (p. 230).

Conclusions

Accurate, complete, and legible record-keeping facilitates patient care and the review of one’s services by colleagues and oversight bodies. Records are maintained for lengths of time specified by jurisdictional law or recommended by the APA. The format in which records are maintained (paper vs. electronic) determines the type of security measures that are needed to maintain privacy and confidentiality of patient information. In an ever-evolving technological world, efforts to securely store electronic records must be reassessed on an ongoing basis and updated as needed.

Neuropsychologists have wide-ranging billing practices based on the nature of the services and the setting in which the services are provided, including the availability of billing services or personnel. The essential point is that financial arrangements, including steps that will be taken in the event of nonpayment, should be specified and agreed upon in advance. If it is standard policy in one’s practice, patients or their representatives should be informed that the neuropsychological report will not be released until final payment has been received. Accepting forensic cases based on contingency fees threatens impartiality and therefore should be avoided.


Learning Exercises

1.Describe four purposes served by accurate and complete record-keeping.

2.In addition to the Ethics Code, what APA publication provides information regarding appropriate creation and management of records?

3.The length of time that records should be maintained in forensic cases is not well-established. List the four-stage approach presented in this chapter.

4.Develop a fee arrangement to be used in a neuropsychological practice context different from yours.
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Education, Training, Research, and Publication

The two academically focused sections of the American Psychological Association (APA; 2017) Ethics Code (Ethical Standard 7, Education and Training, and Ethical Standard 8, Research and Publication) are covered in this chapter. These sections of the Ethics Code are covered together because, while critically important to neuropsychological ethics, neuropsychologists as a group spend relatively little professional time engaged in these activities compared to clinical activities. Sweet, Benson, Nelson, and Moberg (2015) found that neuropsychologists spend an average of 5 hours per week in teaching or training and about 7 hours per week conducting research, compared to about 31 hour spent per week in clinical activities. Thus, the briefer focus on ethical issues in academic activities occurs not because ethical dilemmas are less changing or less important in such activities; it is simply because clinical neuropsychologists as a group spend much less time engaged in these activities than in applied activities.

Education and Training

As stated in Chapter 4, professional competence is the foundation of ethical practice. Professional competence begins with education and training. As educators and supervisors, neuropsychologists have ethical obligations to (a) advance the knowledge, skills, and personal development of their students and trainees; (b) avoid harming their students and trainees; (c) respect the autonomy of their students and trainees; (d) treat their students and trainees fairly; and (e) protect and enhance society by graduating or advancing only qualified individuals. There are also obligations owed to training institutions. For example, because institutions may come to rely on the supervised work of trainees as part of their workforce, abrupt transfer to trainees to different departments or removal of trainees from one training site may result in compromised patient care in the sites that have been abandoned (Bush & Scudellari, 2017).

To fulfill their ethical obligations, neuropsychologists must be competent both in the topics that they teach and in teaching itself (Hoy-Watkins, Bush, & Sesta, 2017; Knapp, VandeCreek, & Fingerhut, 2017). The same mandate applies for supervision. Competent teachers and supervisors are not only knowledgeable and technically proficient but also are able to connect with others in a manner that allows them to best impart their knowledge and skills and promote the development of their students or supervisees. Neuropsychologists should continually examine their ability to achieve these goals and seek ways to improve, including eliciting feedback from students, supervisees, and colleagues.

The ability to provide effective supervision itself is a specific professional competency. Stucky, Bush, and Donders (2010), noting that supervision is the primary method for teaching skills such as assessment, report writing, differential diagnosis, and treatment, proposed a competency-based approach to supervision in neuropsychology. The approach “advocates for a science-informed, formalized, and objective process that clearly delineates the competencies required for good supervisory practice” (p. 738). Clinical competence does not equal or always translate into supervisory competence. Underprepared but well-meaning clinicians may not recognize the requirements or complexities of effective supervision until they have had negative experiences, at a cost of dissatisfied trainees, compromised patient care, and damage to the reputation of the profession of clinical neuropsychology. Therefore, neuropsychology trainees and practicing clinicians who are considering or are new to supervisory roles must develop supervisory skills. Preparing future supervisors is an incremental, developmental, and contextual process, and training programs should have a formal plan for teaching trainees how to supervise others (Stucky et al., 2010).

Sensitivity to diversity is at least as important in teaching and training as it is in clinical activities. The importance of diversity in neuropsychology must be an essential aspect of all education and training programs. However, it may be ethically or legally inappropriate to inquire about a candidate’s diversity status or related issues during interviews (Association of Psychology Postdoctoral and Internship Centers, 2017). Recommendations exist for questions that should and should not be asked during interviews of candidates for training positions (Association of Psychology Postdoctoral and Internship Centers, 2017). Typically, issues of diversity are to be avoided unless the topic is raised by the candidate or is directly relevant to the requirements of the position (Mitnick, 2017). Additionally, even questions of a personal nature that are not illegal may give the impression of inappropriate motive on the part of the interviewer. One adverse consequence of these restrictions, which are intended to reduce the potential for discrimination, is that interviewers are limited in their ability to engage in open and genuine conversations about interesting aspects of candidate’s life experiences that could contribute to a good match between training program and candidate and result in a rich training experience. The importance of embracing diversity and avoiding discrimination is understood and appreciated within neuropsychology training programs that value fairness.

Often as or more important than what interviewers and supervisors ask or say is what they do. Neuropsychologists who teach or train others are not only imparting information, they are, knowingly or not, modeling behavior for future professionals. As a result, neuropsychologist must evaluate their own actions with an appreciation of how they are, through their positions of power, influencing students and supervisees and, by extension, affecting the lives of those who will one day receive professional services from those students and supervisees.


CASE 9.1

A neuropsychologist is an adjunct member of the graduate faculty of a relatively new, nonaccredited neuropsychology doctoral program. The program director, with a knack for marketing, finds chiropractors to be very interested in the program and encourages their enrollment by advertising in chiropractic journals. As a result, the program’s student body includes a high percentage of chiropractors. The chiropractors prove to be among the best students, highly motivated to learn neuropsychological testing and the business aspects of neuropsychological practice. After a few years, the neuropsychologist notices that most of the chiropractors leave the program after the third year and are offering “neurocognitive mental examinations” in their offices, some through the use of technicians. As she understands the scope of practice law for chiropractors in her state, they are allowed to evaluate “mental state” as part of their duties. The neuropsychologist is concerned that she is teaching and training other healthcare professionals to perform neuropsychological evaluations and that they are doing so without completing all of the necessary education and training, although they may be practicing within their scope of practice according to state law.

Ethical Standard 7.01, Design of Education and Training Programs

Psychologists responsible for education and training programs take reasonable steps to ensure that the programs are designed to provide the appropriate knowledge and proper experiences, and to meet the requirements for licensure, certification, or other goals for which claims are made by the program. (APA, 2017)



The neuropsychologist in this case is concerned about her moral and ethical responsibilities to the public, the profession, and the academic program, including the students. With the exception of some chiropractors overstepping the boundaries of their competence by providing neuropsychological services without completing the education and training requirements as established by neuropsychological professional organizations (e.g., National Academy of Neuropsychology, 2001), the existence of ethical or legal violations is ambiguous. Clearly, aspirational ethical principles, such as beneficence and nonmaleficence, have been neglected, and a case could be made that ethical standards involving competence, bases for scientific and professional judgments, avoiding harm, and possibly some assessment standards are being violated; however, the activities of these healthcare professionals are subject to the laws and ethics that govern their profession. Practitioners of other healthcare professions might consider three years in a neuropsychology doctoral program to be more than sufficient and may not appreciate the education and training requirements established by neuropsychological professional organizations, particularly if the practitioners of such professions are not using the word neuropsychological to describe their services.

Although it may not be appropriate to deny admission to qualified candidates on the basis of what they might do in the future, the neuropsychologist should discuss her concerns with the director of the program to determine whether alternate marketing strategies should be pursued and whether steps can be taken during the admission process to better assess applicants’ commitments to completing neuropsychology training. She may also have an obligation to pursue the matter informally with the individuals who are, without appropriate training, providing neuropsychological services, or pursue it formally through consultation with the regulatory bodies of their profession. Finally, she may want to reconsider her association with the program.

Research and Publication

When conducting research, neuropsychologists have a primary obligation to respect the autonomy of participants, safeguard the privacy of participants, and protect participants from harm, particularly when the research involves vulnerable populations. With few exceptions, participation in research should be voluntary, based on sufficient information for participants to make informed decisions about their participation, and be free of deception. When the potential benefits of deception outweigh the risks and deception is deemed necessary, informed consent is usually obtained during the debriefing process, although debriefing at times may be withheld for scientific or humane reasons.


CASE 9.2

Dr. A, who works on an inpatient rehabilitation unit, is interested in advancing the ability of clinical neuropsychologists to determine adequate examinee effort from invalid effort. She develops a new performance validity test that appears to assess working memory but really assesses effort. She informs the staff neuropsychologist that works for her to administer the test as part of the evaluations of all traumatic brain injury patients admitted to the unit in the next two weeks. She states that she has been doing so for the past two weeks and has obtained some very promising data.



Dr. A violated a number of APA (2017) Ethical Standards and has asked her junior colleague to do the same. Dr. A’s standardization procedures are highly suspect (Ethical Standard 9.05, Test Construction). She did not obtain approval from her facility’s institutional review board (Ethical Standard 8.01, Institutional Approval) and did not discuss the experimental nature of the test with patients, or their proxies, and obtain their approval (Ethical Standard 8.02, Informed Consent to Research). However, she may have believed that she was justified in foregoing the informed consent process (Ethical Standard 8.05, Dispensing with Informed Consent for Research).

Ethical Standard 8.05, Dispensing with Informed Consent for Research

Psychologists may dispense with informed consent only (1) where research would not reasonably be assumed to create distress or harm and involves (a) the study of normal educational practices, curricula, or classroom management methods conducted in educational settings; (b) only anonymous questionnaires, naturalistic observations, or archival research for which disclosure of responses would not place participants at risk of criminal or civil liability or damage their financial standing, employability, or reputation, and confidentiality is protected; or (c) the study of factors related to job or organization effectiveness conducted in organizational settings for which there is no risk to participants’ employability, and confidentiality is protected or (2) where otherwise permitted by law or federal or institutional regulations. (APA, 2017)

Including simple mental tasks that appeared to assess working memory in a more comprehensive neuropsychological evaluation likely posed very little risk of harm to the patients who were being used as research participants. Nevertheless, the patients were deceived.

Ethical Standard 8.07, Deception in Research


(a)Psychologists do not conduct a study involving deception unless they have determined that the use of deceptive techniques is justified by the study’s significant prospective scientific, educational, or applied value and that effective nondeceptive alternative procedures are not feasible.

(b)Psychologists do not deceive prospective participants about research that is reasonably expected to cause physical pain or severe emotional distress.

(c)Psychologists explain any deception that is an integral feature of the design and conduct of an experiment to participants as early as is feasible, preferably at the conclusion of their participation, but no later than at the conclusion of the data collection, and permit participants to withdraw their data. (APA, 2017)





Performance validity research often requires deception. Participants must believe that performance validity tests are assessing memory or another neurocognitive construct other than effort. Thus, Dr. A may have been justified in not informing patients or their proxies of the nature of the study in advance. However, she should have debriefed the patients after obtaining the data (Ethical Standard 8.08, Debriefing), and her failure to obtain institutional review board approval of her study was significant. In addition, she attempted to use her position of influence to coerce a junior colleague to engage in similar ethical misconduct (Ethical Standard 3.08, Exploitative Relationships). Whether Dr. A’s dispensing with informed consent and her use of deception were appropriate may be matters of debate; however, such debate must occur with colleagues and the institutional review board prior to performing the research.


CASE 9.3

Dr. B and his colleagues are interested in advancing the ability of clinical neuropsychologists to determine adequate examinee effort from invalid effort. They establish a known groups research design whereby performance on performance validity indicators embedded within neurocognitive tests is compared across different clinical and forensic groups and an experimental group given instruction on how to feign neurocognitive impairment and avoid detection. These test-coached participants are instructed how to feign cognitive impairment on neuropsychological tests and are taught test-taking strategies to help them avoid detection.



Determinations of examinee effort and honesty, needed to establish the validity of examinee’s approach to the evaluation and the test results, should be empirically based. Research involving a variety of methodologies has improved the ability of neuropsychologists to understand and assess examinee effort and honesty. One research method involves coaching research participants to malinger. Because examinees, particularly in forensic contexts, are at times educated by attorneys or others about performance validity testing, it is important to understand how coached examinees perform on neuropsychological evaluations and performance validity measures.

Coaching in the context of malingering research typically takes one of two forms: symptom-coaching or test-coaching (Powell, Gfeller, Hendricks, & Sharland, 2004). Such coaching has benefits and drawbacks. The benefits of test-coached malingering research include advancement of neuropsychological knowledge regarding symptom or performance validity assessment, more accurate evaluation conclusions (General Principle A, Beneficence and Nonmaleficence), and fairer forensic determinations based upon increased knowledge (General Principle D, Justice). In contrast, research participants taught to avoid detection of feigned neurocognitive impairment may later use the information to their own advantage in forensic contexts. Additionally, and potentially more problematic, participants may disseminate their newly obtained information on a large scale (e.g., via the Internet). Thus, test-coached malingering research places the security of performance validity assessment methods in jeopardy.

Ethical Standard 9.11, Maintaining Test Security

The term test materials refers to manuals, instruments, protocols, and test questions or stimuli and does not include test data as defined in Standard 9.04, Release of Test Data. Psychologists make reasonable efforts to maintain the integrity and security of test materials and other assessment techniques consistent with law and contractual obligations, and in a manner that permits adherence to this Ethics Code. (APA, 2017)

Harmful outcomes of widespread dissemination of performance validity assessment methods could include large-scale invalidation of future evaluation results, unfair legal determinations, and invalidated performance validity tests.

Given the potential benefits and potential harm of test-coaching methodologies, deciding whether to instruct research participants how to “beat” performance validity assessment measures involves addressing an ethical dilemma. The selection of research methods requires careful consideration of the potential impact on both individuals and society. When choosing research methodology, researchers must weigh the relative importance of conflicting ethical principles and take reasonable steps to minimize harmful effects.

Conclusions

Ethical issues exist in education, training, research, and publication activities as they do in clinical activities. As with clinical knowledge and skills, establishing competence is an essential step for educators, supervisors, and those engaged in scholarly activities. Advancing the professional development of students and trainees and respecting and protecting research participants are goals that require a commitment to ethical practice and an understanding of ethical principles such as beneficence, nonmaleficence, and respect for autonomy. Neuropsychologists have much to contribute to students, trainees, and scholarly literature and are well positioned to do so when attending to the relevant ethical issues.


Learning Exercises

1.Approximately what percentage of work time do clinical neuropsychologists spend in teaching or training?


a.5%

b.7%

c.31%

d.To date, no surveys have been completed to address this question.



2.In addition to being competent in the subjects that they teach, neuropsychologists who teach should be competent in


a.core subjects in clinical psychology.

b.teaching.

c.research.

d.information technology.



3.The use of deception in research may be justified by a study’s significant prospective value in all of the following except


a.science.

b.finance.

c.education.

d.clinical application.
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Assessment

Assessment is a primary professional activity of clinical neuropsychologists. As a result, it seems reasonable to expect that neuropsychologists will be most likely to encounter ethical challenges in the context of assessment-related activities, either their own or those of colleagues. As Fisher, Johnson-Greene, and Barth (2002) stated, “the very breadth and diversity that result in the richness of neuropsychological practice often leads to disagreements, conflicts, and uncertainties regarding optimal practice activities” (p. 3). In striving to avoid ethical misconduct and to achieve high standards of ethical practice, neuropsychologists must familiarize themselves with the ethical challenges associated with test selection, use, and interpretation (Anderson & Palozzi, 2002; Fisher et al., 2002; McSweeny & Naugle, 2002; Thompson, 2002; Wong, 2006) and attempt to anticipate the unique aspects of such challenges in different practice contexts.


CASE 10.1

An 82-year-old man is brought for a neuropsychological evaluation by his son because his son is concerned that the patient’s increasing forgetfulness is a sign of Alzheimer’s disease and that he should consider moving to an assisted living facility, or at least eat more blueberries. The patient tells his son that he is no more forgetful than his friends, that he does need or want a neuropsychological evaluation, and that he will not take the evaluation seriously. Nevertheless, the patient’s son drops him off at the neuropsychologist’s office at the prearranged time. Following the neuropsychologist’s informed consent presentation, the patient states that he will undergo the evaluation to pacify his son and signs the consent form. The neuropsychologist does not assess symptom or performance validity quantitatively because he believes that geriatric patients have no reason to malinger; they are more likely to minimize their problems and try their best so that they do not lose their independence, and he believes that he can tell when suboptimal performance occurs. The clinical interview reveals hypertension and hypercholesterolemia, both controlled with medication, but the patient is otherwise healthy and able to live independently without problems. The test results reveal impaired performance in multiple cognitive domains but no clear pattern of deficits. The neuropsychologist believes that the data are most consistent with a multi-infarct process and recommends a supervised living arrangement.

Ethical Standard 9.01, Bases for Assessment


(a)Psychologists base the opinions contained in their recommendations, reports, and diagnostic or evaluative statements, including forensic testimony, on information and techniques sufficient to substantiate their findings.

(b)Except as noted in 9.01c, psychologists provide opinions of the psychological characteristics of individuals only after they have conducted an examination of the individuals adequate to support their statements or conclusions. (American Psychological Association [APA], 2017)





The neuropsychologist in this case made erroneous assumptions about both this geriatric patient’s investment in the neuropsychological evaluation process and his own ability to subjectively assess symptom and performance validity. Although it may be true that most geriatric patients respond honestly and try their best on neuropsychological tests and that invalid responding likely occurs much less frequently with geriatric clinical evaluations than forensic evaluations, the possibility exists that failing to assess symptom and performance validity empirically could result in harmful conclusions for some percentage of patients.

Bush, Ruff, et al. (2005) stated:

Although there is typically less incentive to mislead the examiner in clinical contexts than in forensic contexts, the potential for invalid performance due to intentional or unintentional exaggeration or fabrication remains . . . determinations regarding the validity of patient performance are generally aided by the inclusion of SVTs [symptom validity tests] in neuropsychological evaluations. (p. 423)

Additionally, Bush (2007) stated:

Neuropsychologists are advised to be mindful of the ethical implications of symptom validity assessment, including its nonuse. In most settings, neuropsychological evaluations that do not include objective assessment of symptom validity with empirically derived measures and/or indicators are not consistent with ethical standards of practice. (p. 79)

The neuropsychologists who participated in a consensus conference on validity assessment arrived at similar conclusions: “Even in a routine clinical context the presence of problematic effort and response bias can potentially invalidate results. The assessment of effort and genuine reporting of symptoms is important in all evaluations” (Heilbronner, Sweet et al., 2009; p. 1121).

The age of the patient should not be the sole determinant for electing to forego validity assessment. Bush, Allen, and Molinari (2017) stated,

Failure to systematically consider validity issues simply because of the age of the patient is a form of ageism. Using empirically based measures to help determine the validity of test results is no less important for older adult patients than it is for younger patients.

Additionally, Donders and Kirkwood (2013) noted, “It cannot be just assumed that anybody with a diagnosed serious neurological condition, including MCI [mild cognitive impairment] or dementia, will put forth good effort during neuropsychological evaluations, so accurate assessment of symptom validity remains important” (pp. 402–403).

There are many reasons, in addition to malingering, why an older adult may perform poorly on performance validity measures or respond in an invalid manner to questions or symptom inventories (Bush, 2016a, 2018a; Bush, Allen, & Molinari, 2017; Iverson, 2006). Miller and Axelrod (2018) stated:

It is important to bear in mind that there are a host of other factors beyond issues of secondary gain or neurodegenerative disease that can lead to incomplete or suboptimal effort, and thus underperformance on cognitive testing. Simply performing below the best of one’s ability is a fundamentally distinct concept from malingering and is not necessarily predicated on the basis of secondary gain. Therefore, careful consideration should be given to understanding reasons why an aged individual has performed suboptimally (p. 26).

In Case 10.1, the patient’s apparently invalid performance occurred not because he wanted to feign impairment but because he did not consider the evaluation to be worth his effort.

In addition to not basing his opinions on sufficient assessment techniques, the neuropsychologist failed to interview the patient’s son or to obtain and review medical records. Furthermore, having arrived at the opinion that the patient was experiencing a multi-infarct dementia, the neuropsychologist also failed to refer the patient for additional medical or neurological examination, including neuroimaging, which would have helped clarify the diagnostic picture. Overall, the neuropsychologist did not have sufficient information to substantiate his diagnostic conclusions and recommendations, and the patient may suffer decreased autonomy and emotional distress as a result.

Descriptions of ethical challenges encountered in the evaluation of decision-making capacity and competency (e.g., Moberg & Kniele, 2006; Moberg & Shaw, 2012; Wilde, Bush, & Zeifert, 2002) have noted the methodical challenges of performing such evaluations, including the lack of widely accepted and utilized measures for assessing cognitive capacity to make some specific decisions. The lack of established assessment measures for a specific purpose poses clinical challenges but does not indicate lack of compliance with Ethical Standard 9.01 (Bases for Assessments). By following a recommended assessment approach (e.g., American Bar Association/American Psychological Association Assessment of Capacity in Older Adults Project Working Group, 2008) and evaluating underlying constructs of interests with commonly used measures and procedures, neuropsychologists are relying on “information and techniques sufficient to substantiate their findings” (APA, 2017; Ethical Standard 9.01).

Adopting New Tests

There are many measures from which neuropsychologists can choose when considering how best to assess the constructs of interest for a given patient, and the selection of tests and normative data play a significant part in whether the obtained data accurately reflect the constructs of interest and facilitate clinical decision making. It is important that neuropsychologists do not select tests that are obsolete or outdated for the purpose of a given evaluation (Ethical Standard 9.08, Obsolete Tests and Outdated Test Results). New tests and revisions of current tests frequently become available, leaving clinicians the option of using a prior test or selecting a new test or edition of a test. However, deciding whether or when to transition to the new test or newest edition of a test can be challenging, and there is no agreed upon standard for making such determinations (Bush, 2010b; Loring & Bauer, 2010). Traditionally, clinical lore, supported by some invested parties (e.g., some test publishers), maintained that clinicians should purchase and begin using the newest versions of tests within six months to one year of their publication (Bush, 2010a). Although such a simple guideline is intuitively appealing and may be appropriate in some practice contexts, it does not meet the needs of all practitioners and or patient populations and should not automatically be applicable to all practice settings, psychological specialties, and research goals.

Neuropsychologists should not base test selection on an arbitrarily established time frame. Rather, as stated in Ethical Standard 9.02 (Use of Assessments),

(a) Psychologists administer, adapt, score, interpret, or use assessment techniques, interviews, tests, or instruments in a manner and for purposes that are appropriate in light of the research on or evidence of the usefulness and proper application of the techniques. (APA, 2017)

Decisions about test selection should take into account, at a minimum, the tests’ psychometric properties, the appropriateness of available normative samples, and the clinical utility of the measures (Bush et al., 2018). Additional factors, such as the availability of alternate forms, availability of embedded validity assessment measures, sensory and motor requirements, culture or language bias or relevance, administration format (e.g., computer), time requirements for administration and scoring, and other characteristics of the tests may also need to be considered in the context of a given patient or patient population.

Publication of a new version of a test does not automatically render the prior version obsolete, and continued use of a prior version does not automatically constitute unethical practice (Bush et al., 2018). Rather, continued use of a prior version is in some cases more consistent with ethical responsibilities. It can take years after publication of a test revision for research with various patient populations, such as those with neurological injuries or illnesses, to be completed and published, and the results of such research ultimately may not reveal the new test to be equal or superior to the prior test. Bush et al. (2018) concluded:

Adoption of revised or new instruments that do not meet the needs of a given patient as effectively as a prior instrument can lead to erroneous findings that may complicate case conceptualization and possibly compromise patient care. Until a revised or new test has published evidence of improved ability to help clinicians make diagnostic determinations, facilitate treatment, and/or assess change over time, the choice to delay adoption of revised or new tests may be viewed as reasonable and appropriate. Ultimately, it is the responsibility of individual neuropsychologists to determine which tests best meet their needs, and to be able to support their decisions with empirical evidence and sound clinical judgment.

Informed Consent

“Informed consent includes an explanation of the nature and purpose of the assessment, fees, involvement of third parties, and limits of confidentiality and sufficient opportunity for the client/patient to ask questions and receive answers” (APA, 2017; Ethical Standard 9.03, Informed Consent in Assessments). The informed consent process includes discussion of the anticipated benefits and risks of the services. This process can become particularly complex for patients with neurocognitive disorders who have questionable decision-making capacity (Fields & Calvert, 2015; Johnson-Greene, 2010). One common implicit purpose of neuropsychological evaluations with community-dwelling older adults, if not the explicit primary purpose, is determining their ability to safely function at home and in the community, including their ability to continue engaging in activities such as cooking and driving. As a result, the outcome of such evaluations can include recommendations that reduce personal freedoms in the interest of safety.

Experience suggests that it is relatively uncommon for neuropsychologists to explicitly inform patients that the results of the planned evaluation may result in the loss of their ability to drive or to continue living in their own home. A patient, aware that his independence as he has known it throughout his entire adult life could be ending if he performs poorly on the tests, may refuse to undergo such testing. Binder and Thompson (1995) noted that some patients “would choose not to undergo a neuropsychological examination if they fully understood that an abnormal result could jeopardize their normal prerogatives to make important decisions” (p. 39). The result of such refusal could be that the patients remain a danger to themselves and others.

In addition to possible refusal to participate, a detailed informed consent process may interfere with the validity of the test results. Some patients may be less disclosing about current problems, premorbid medical history, and psychosocial issues when made aware of the potential ramifications of their participation (Fisher, Johnson-Greene, & Barth, 2002). Additionally,

the possibility that test results may lead to reduced independence may heighten the patient’s anxiety to such an extent that it artificially deflates the test scores. Providing less specific information about the purpose of the evaluation may increase both the chances of participation and the likelihood of valid results, which may ultimately promote the health and safety of the patient, consistent with the principle of beneficence. (Bush, 2009, p. 90)

In some instances, making decisions that restrict a person’s autonomy by not informing the patient of all possible outcomes of the evaluation may be necessary for the greater good of the patient and others. However, as noted by Macciocchi and Stringer (2002), constraints on autonomy due to beneficence must be supported by strong clinical evidence rather than conjecture. Neuropsychologists must consider the relative risk of harm versus the importance of respecting patient autonomy when deciding on the specific information that should be conveyed during the informed consent process. Neuropsychologists should also consider the impact that such information could have on the patient’s anxiety level, which could impact test performance and possibly lead to the outcome that the patient fears. In Case 10.1, it is unclear whether the neuropsychologist informed the patient during the informed consent process of the potential impact of the neuropsychological evaluation on the patient’s future independence.

Values History

Neuropsychologists who evaluate or treat competent adults for whom significant neurocognitive dysfunction or deterioration is anticipated have an opportunity, and perhaps obligation, to determine the patient’s thoughts and feelings about information that is relevant for advance directives. Similar to obtaining a medical and psychiatric history, obtaining a history of patients’ values is often important for appropriate decision making (Bush, 2009). Ideally, identification and documentation of a person’s basic life values and quality of life values is completed before significant cognitive compromise is experienced. Neuropsychologists, in addition to being qualified to determine decision-making capacity, are well-suited to assess a patient’s values history. In contrast to traditional advance directives, the values history gives a picture of the patient as an individual person rather than as a set of medical paradigms, emphasizing autonomy (Doukas & McCullough, 1991). When taking a values history, the clinician elicits information about the patient’s lifestyle, attitudes, and preferences regarding the states of health a patient would find acceptable and options for maintaining or declining aggressive treatment and comfort care. The existence of a values history allows decision makers to better understand the nature of a patient’s wishes regarding quality of life when the patient no longer has the capacity to make decisions and to explain the rationale and spirit behind decisions relevant to treatment and care options. This information can be particularly valuable in situations that are not always addressed in traditional advance directives, such as minimally conscious states.

Decisions made for patients with severe cognitive impairment are ideally based on known values of the patients which were documented prior to injury or illness, such as through a living will. In the absence of such documentation, surrogate decision making is required for patients who have compromised decision-making capacity. Typically, when a court has deemed the patient legally incompetent to make decisions, the surrogate order of appointment begins with a legally appointed guardian. In the absence of such a guardian, the patient’s spouse is afforded the right to make decisions. The order in which other family members have preferential decision-making rights is typically established by statutory law.

In addition to describing the patient’s values, it can informative when surrogate decision makers provide information regarding their own values (Bush, 2009). At times, because of their emotional involvement with the patient or other motivations, surrogates may be tempted to make decisions that are contrary to the wishes previously conveyed by the patient. Comparing the values of patients and their surrogates helps promote decision making that is in keeping with the choices that the patient would have preferred and that are in the best interests of the patient. For incompetent patients who lack clear documentation of their predecline values and wishes, neuropsychologists have an ethical obligation to strive to determine such values or make referrals to other mental health professionals who understand and are experienced with these issues and are committed to the best interests of the patients. See Bush (2009) for a questionnaire of surrogate values.

Interpreting Results


CASE 10.2

A 40-year-old woman with a master’s degree in mechanical engineering is evaluated by a neuropsychologist because of problems with attention, memory, and executive functions four months after a ruptured anterior communicating artery aneurysm and neurosurgical clipping. The patient’s husband reports that the patient is very distractible, impulsive, and irritable, and he is concerned about her ability to drive. The neuropsychologist performs a comprehensive evaluation. Based on normative data that were not corrected for age or education, the patient scores well above average in most neurocognitive domains, but she performs in the low-average range with complex attention skills and executive functioning. Because none of her scores fell in the “impaired” range, the neuropsychologist concluded her attention and executive functions, while low, were not sufficiently low to recommend that she discontinue driving.

Ethical Standard 9.06, Interpreting Assessment Results

When interpreting assessment results, including automated interpretations, psychologists take into account the purpose of the assessment as well as the various test factors, test-taking abilities, and other characteristics of the person being assessed, such as situational, personal, linguistic, and cultural differences, that might affect psychologists’ judgments or reduce the accuracy of their interpretations. They indicate any significant limitations of their interpretations. (APA, 2017)



Because low-average test performance for this patient may represent a significant decline from her preinjury abilities, the neuropsychologist in this case apparently did not take into the patient’s preinjury level of neurocognitive functioning when making determinations regarding impairment. In contrast, the neuropsychologist may be making his determinations based on the patient’s absolute level of functioning. That is, compared to the general population, she performed no lower than the low average range, and a substantial percentage of the population functions normally, including driving, at that level of intellectual and neurocognitive ability. Although the use of appropriate age- and education-corrected norms would have resulted in the patient’s complex attention and executive function scores being classified at some level of impairment, the relationship between the impaired scores and daily functioning is not well established (Chaytor & Schmitter-Edgecombe, 2003; Sbordone & Long, 1996). From the perspective of ecological validity, the neuropsychologist also may have concluded that the value of neuropsychological tests for predicting driving safety has not yet been adequately established.

This case demonstrates a primary challenge to the interpretation of neuropsychological data in some cases: the availability, selection, and use of appropriate normative data. In addition, the performance ranges and terms used to describe patients’ test results vary among clinicians (Schoenberg & Rum, 2017; Stucky & Bush, 2017) and sometimes by the same clinician. Finally, the case raises the challenges inherent in predicting from neuropsychological test results a patient’s ability to independently and safely perform various functional activities. Ethical practice requires clinicians to attend to these practice issues, relying on neuropsychological science to the extent possible, acknowledging limitations and justifying decisions as needed, and carefully weighing issues of patient autonomy and safety, erring on the side of safety.

Uses of Assessment: Technology


CASE 10.3

A neuropsychologist develops a brief, computer-based test to diagnose Alzheimer’s disease. The test has excellent psychometric properties when used in the lab and draws the attention of a pharmaceutical company when the reliability and validity studies are presented at a conference. With funding from the pharmaceutical company, the neuropsychologist is able to make the test available on the Internet, with the goal of reaching people who otherwise might not seek or be able to receive neuropsychological services. She includes cautionary statements that emphasize the importance of confirming the results with appropriate healthcare providers. Unknown to her, a 68-year-old, widowed woman with a seventh-grade education who is living alone in Poland takes the Polish translation of the test. She has noticed increased forgetfulness in recent years. During her monthly visit to her son’s home, he sets her up at his computer to take the test and provides assistance as needed during the test. She scores in the “moderate Alzheimer’s” range. After returning home, she becomes very depressed and withdrawn, and she does not show up at her son’s home the following month.

Ethical Standard 9.09, Test Scoring and Interpretation Services

(c) Psychologists retain responsibility for the appropriate application, interpretation, and use of assessment instruments, whether they score and interpret such tests themselves or use automated or other services. (APA, 2017)

Ethical Standard 9.10, Explaining Assessment Results

Regardless of whether the scoring and interpretation are done by psychologists, by employees or assistants, or by automated or other outside services, psychologists take reasonable steps to ensure that explanations of results are given to the individual or designated representative unless the nature of the relationship precludes provision of an explanation of results (such as in some organizational consulting, preemployment or security screenings, and forensic evaluations), and this fact has been clearly explained to the person being assessed in advance. (APA, 2017)



Technology facilitates the provision of neuropsychological services in many ways and is now an integral part of the professional lives of neuropsychologists, from computerized or online test administration, scoring, and interpretation to all of the ancillary activities involved in the practice of neuropsychology (e.g., use of text messages or emails for scheduling appointments, providing intake forms, and otherwise interacting with patients; websites that offer information about one’s services; report writing; treatments; billing). The use of technology in neuropsychology is pervasive and still growing (Kane & Parsons, 2017), although too slowly according to Miller and Barr (2017). Computerized assessment has many advantages (Bauer et al., 2012; Miller & Barr, 2017), and teleneuropsychology (i.e., neuropsychological assessment via videoconferencing technology) and online assessment have the potential to extend neuropsychological services to patients who otherwise might not have access to the services or who may have to undergo considerable hardship to reach a qualified clinician (Bauer et al., 2012; Cullum et al., 2006; Grosh, Gottlieb, & Cullum, 2011; Harrell, Wilkins, Connor, & Chodosh, 2014; Yoder & Turner, 2014). Based their review of the history and current status of technology-based assessment practices in neuropsychology, Miller and Barr (2017) stated, “There are a tremendous number of advantages to technologically driven data collection methods, and that technology should be embraced by the field” (p. 541).

While the merging of neuropsychology with information technology and telecommunications offers exciting possibilities and enticements, such services also pose unique ethical challenges or unique twists to old challenges for neuropsychologists (Bush & Schatz, 2017; Bush, Naugle, & Johnson-Greene, 2002; Tussey, Marcopulos, & Bush, 2015). With the exponential increase in the ownership and use of computers in recent years, neuropsychologists have gradually received increased ethical guidance for the computer-based assessment, including online assessment or teleneuropsychology. From the APA Ethics Code in which “the term ‘Internet’ appears only twice in the 2002 Ethics Code, ‘technology’ only once, and ‘electronic’ five times” (Schatz, 2005, p. 193) to more recent articles and chapters, the relevant ethical issues are gaining clarity. APA published Guidelines for the Practice of Telepsychology in 2013 (APA, 2013a). That document provides eight guidelines in the following general areas: (a) competence of the psychologist; (b) standards of care in the delivery of telepsychology services; (c) informed consent; (d) confidentiality of data and information; (e) security and transmission of data and information, disposal of data and information and technologies; (f) testing and assessment; and (g) interjurisdictional practice. Consistent with these guidelines and the Ethics Code, maintaining the security of the tests, data, and other private information has also been noted among the issues of importance by neuropsychology authors (Bauer et al., 2012; Miller & Barr, 2017; Schatz, 2005).

When considering adopting a new version of a computerized test, consideration of the following is indicated:

Selection of updated computerized neuropsychological assessment software should be based on the published psychometric properties of any new test items, new or altered subtests making up the computerized test, updated normative data, or new scoring and interpretation algorithms or procedures. Clinicians are encouraged to consider technical aspects of updated software (e.g., adjustments for new operating systems or processer speeds, adjustments for varying network speed, changes in platform) that would affect the psychometrics of that test (e.g., reliability and standard error of measurement). (Bush et al., 2018)

The neuropsychologist in Case 10.3 provided neurocognitive testing and diagnostic information to an unknown person and without having any control over the testing environment (Ethical Standards: 9.01 Bases of Assessments, 9.02 Use of Assessments, 9.06 Interpreting Assessment Results, and 9.09 Test Scoring and Interpretation Services). With regard to computer-based assessment, Browndyke (2005) stated:

When considering participant appropriateness or the validity of results derived from computerized assessment measures, idiosyncratic (e.g., lack of computer familiarity, computer-related anxiety), environmental (e.g., apparatus ergonomics, technological barriers), and measurement (e.g., measure’s applicability in participant population) factors should be taken into account. (p. 185)

Internet-based evaluations that the general public can access without interaction with a professional are unable to account for these factors. New practice frontiers bring new ethical responsibilities. Neuropsychologists should strive to provide an assessment process that promotes the care and wellbeing of others and minimizes risks for adverse outcomes. “The pursuit of high standards of ethical practice requires that neuropsychologists attain and maintain competence in the use of technological applications in neuropsychological assessment” (Bush & Schatz, 2017, p. 468).

The neuropsychologist in Case 10.3 was unable to discuss the test results in the context the woman’s life or to provide specific recommendations or follow through (Ethical Standard 9.10, Explaining Assessment Results). In addition, the test, although translated to Polish, was not standardized on persons who are demographically or culturally similar to the woman taking the test (Ethical Standard: 9.05 Test Construction).

Neuroethics

The dramatic advances in the basic sciences of the mind and brain and corresponding progress in neuroscience-informed assessment and treatment of psychiatric and neurological disorders have resulted in increased roles for neuroscience in the clinics, classrooms, and courtrooms, as well as a need to understand the corresponding ethical issues (International Neuroethics Society, n.d.). “Neuroethics is a field that studies the social, legal, ethical and policy implications of brain research” (International Neuroethics Society, n.d.). Although discussion of the integration of neuroscience, neuropsychological practices, technology, and ethics has been underway for many years (e.g., Ackerman & Banks, 1990; Bush, 2005e; Bush et al., 2002; Matthews, Harley, & Malec, 1991; McMinn, Ellens, & Soref, 1999; Naglieri et al., 2004; Rizzo, Schultheis, & Rothbaum, 2002), the need for continued discussion remains extremely relevant and important as neuropsychology becomes increasingly immersed in technology.

The National Institutes of Health’s Brain Research through Advancing Innovative Neurotechnologies (BRAIN) Initiative, launched in 2013, “is aimed at revolutionizing our understanding of the human brain . . . accelerating the development and application of innovative technologies” (National Institutes of Health, n.d.). Similarly, with American Academy of Clinical Neuropsychology’s (AACN) 2016 announcement of its Disruptive Technology Initiative (Postal, 2016), the investment of neuropsychology in technology and biotech innovation is clear. The AACN Initiative strives “to promote the development of novel strategies for neuropsychological assessment and intervention that promise to transform our discipline” (AACN, email to members, November 4, 2017). Thus, there is a strong commitment, both within and well beyond neuropsychology, to move quickly in the development of neurotechnologies. Understanding the ethical implications of such exciting developments is needed to help keep patient welfare at the forefront of the efforts of innovators. Neuropsychological ethics should guide the innovation efforts, rather than react to them. Describing and addressing dilemmas that are encountered after neurotechnologies are applied is less valuable than helping to identify and avoid potential dilemmas before they emerge.

Thomas R. Insel, former director of the National Institute of Mental Health and current technology entrepreneur (present and co-founder of start-up company Mindstrong Health), called for the partnering of researchers from academia and technology companies (Insel, 2017). He described numerous benefits of such partnership, particularly the availability of large sources of funding and the rapid progression from research to product availability. He explained,

Software development may generate a minimally viable product within weeks. That product can be refined through ‘dogfooding’ (testing it on a few hundred employees, families or friends) in a month, then released to thousands of users for rapid iterative improvement. (Insel, 2017, p. 24)

Therein lies a primary advantage and disadvantage. Insel stated:

This intense focus on the rapid development of consumer products is very different from the pursuit of fundamental knowledge that has been a hallmark of academic research . . . [and] the drive towards ’quarterly OKRs (objectives and key results) a bit off-putting. (p. 25)

Such urgency to demonstrate results and generate profit by taking an idea from study to storefront threatens the scientific diligence that traditionally has been a trademark of academic research. Among his “Sticking Points,” Insel stated, “Another uncertainty is whether the business model in tech, which is often based on advertising revenue or the sales of devices, will limit the rigour, generalizability and validity of the science carried out” (p. 26). Although researchers in academic and clinical contexts have significant fiscal responsibilities and experience the pressures that accompany those responsibilities, there is some degree of security in the slowness of a process where rigor and replication are emphasized. Working for a tech company with its need to demonstrate quarterly results brings pressures that can threaten ethical behavior, not unlike some practice settings (e.g., forensics) in which continued income is perceived to be linked to the results of one’s evaluations. Of course, plenty of high-quality health-related research is funded by tech companies and performed in the private sector, but considerable risks to ethical practice also exist.

Primary ethical concerns in the rapid development and application of new technologies in clinical care are (a) the new test or treatment may harm the patient or result in a harmful outcome, and (b) patients will be unable to make fully informed decisions about undergoing the test or treatment protocol because their expectations will be unrealistic or inaccurate, in some instances because the clinicians are not fully aware of the potential adverse outcomes. Additional ethical concerns are that the new test or treatment, while not harmful, will be unhelpful and that there may not be equitable distribution of the new services. Thus, all four primary bioethical principles (nonmaleficence, respect for patient autonomy, beneficence, and justice) are applicable.

As previously noted, a primary reason for the ethical concerns that exist in the development and use of new technologies is that their implementation may occur too rapidly. When it comes to neuropsychology partnering with technology, is it the idiom “He who hesitates it lost” or the line “Fools rush in” that applies best? And, will the tech industry truly “partner” with neuropsychology, or will the relationship be more one of ownership than partnership? Much has been written about neuroethics, particularly in the last couple of years (Gligorov, 2016; Illes, 2017; Johnson & Rommelfanger, 2017; Racine & Aspler, 2017), but additional and continued dialogue is needed specific to neuropsychology. There are tremendous opportunities in the continued integration of neuropsychology and technology, and patients will benefit if ethical principles guide the research into and application of the products and services.

Test Security and Release of Test Data

The handling of requests for raw test data (e.g., test items, forms, reproduced stimuli) from nonpsychologists1 is an issue that is commonly encountered by many practitioners, and the ethical implications of such requests have received extensive coverage in the neuropsychology literature (Bush & Lees-Haley, 2005; Bush & Martin, 2006a; Bush, Connell, & Denney, 2006; Bush, Rapp, & Ferber, 2010; Grote, 2005; Kaufmann, 2005, 2009; McCaffrey & Lynch, 2009; Morel, 2009; Rapp, Ferber, & Bush, 2008) and have served as the impetus for position statements from professional organizations (Attix et al., 2007; National Academy of Neuropsychology [NAN], 2000a, 2003b).

With regard to how best to handle requests from nonpsychologists for raw test data, controversy exists, laws conflict, and ethical requirements are nonsensical. Arguments in favor of the release of raw test data to nonpsychologists are typically based on the clinician’s obligation to respect the rights of clients (e.g., patients, attorneys) to choose when and to whom records are to be released. This obligation is founded on the ethical principle of respect for patient autonomy. Arguments against the release of raw test data are generally based on the importance of maintaining the security of the tests. Failure to maintain the security of test materials can result in misuse, misinterpretation, and harmful effects and can interfere with the clinician’s ability to provide beneficial services to individual patients and the ability of neuropsychology as a specialty to provide assessment services to the public at large. This position is based on the ethical principles of nonmaleficence, beneficence, and justice. Determinations of whether raw test data need to be released in forensic contexts are, or should be, informed by the ethical principle of justice.

The APA (2017) Ethics Code makes what for many tests is an artificial distinction between test data and test materials. Test data refer to “raw and scaled scores, client/patient responses to test questions or stimuli, and psychologists’ notes and recordings concerning client/patient statements and behavior during an examination” (Standard 9.04a). In contrast, test materials refers to “manuals, instruments, protocols, and test questions or stimuli” (Standard 9.11). Standard 9.04a further states, “Those portions of test materials that include client/patient responses are included in the definition of test data” (emphasis in original). Behnke (2003), a former director of the APA Ethics Office, stated that once test materials have responses written on them, they “convert” to test data. Thus, test materials, protected under Standard 9.11, are no longer considered test materials once they have answers written on them and no longer enjoy the protection afforded by Standard 9.11. According to the Ethics Code, it is important to safeguard test protocols, questions, and test stimuli only until the neuropsychologist has written the examinee’s responses on them. However, for many tests, it is impossible to separate the data and materials.

The distinction between test data and materials, as defined in the APA Ethics Code, is in many instances artificial (Bush et al., 2010). For example, with visual reproduction tests or most memory tests, the responses generated by the patient (test data) are exactly the same as the test stimuli (test materials) that were presented to the patient. That is, in many instances the test data are the test stimuli. Bush et al. (2010) stated that “test materials and test data deserve equal protection under the general rubric of test security” (p. 179).

The Standards for Educational and Psychological Testing (American Educational Research Association, APA, & National Council on Measurement in Education, 2014) Cluster 3 (Test Security and Protection of Copyrights) informs test users of their responsibility to protect the security of tests. Standard 9.21 states that “the rigorous protection of test security is essential, for reasons related to the validity of inferences drawn, protection of intellectual property rights, and the costs associated with developing tests” (p. 147). Additionally, Standard 9.23 states that clinicians should inform test takers and others how have access to test materials of copyright issues and prohibitions on the disclosure of test items.

In forensic contexts, courts tend to be more interested in considering relevant laws than in contradictory and internally inconsistent psychological ethics (Bush et al., 2010). Additionally, laws supersede ethics. Kaufmann (2009) noted,

Best record release practices recognize the supremacy of the law, and that legal requirements vary with the jurisdiction in which the case is being heard. Psychologists managing a forensic consulting practice must be aware of jurisdictional law governing their roles, even when the court and the attorneys involved may not. (p. 1140)

There are multiple legal justifications for neuropsychologists to strive to maintain test security. Discovery laws as defined by the Federal Rules of Civil Procedure are considered in requests to obtain or safeguard test data. According to Rule 26, litigants are entitled to have access to “any matter, not privileged, which is relevant to the subject matter involved in the pending action” (Federal Rules of Civil Procedure, Rule 26(b)(1)). However, Rule 26(c)(7) allows the court to “make any order which justice requires to protect a party or person.” Specifically, it empowers the court to “enter an order that a trade secret or other confidential research, development, or commercial information not be disclosed or be disclosed only in a designated way” (emphasis added). There is no federal statutory psychologist nondisclosure privilege regarding test data and test materials specifically, although many states recognize the importance of protecting the integrity of psychological test materials and safeguarding the objectivity and fairness of test interpretation, which form the public policy rationales that underlie nondisclosure of test data and test materials to nonpsychologists.

Neuropsychologists also have contractual obligations in the context of intellectual property rights. Federal law grants copyright owners (e.g., test publishers) the exclusive right to copy and distribute copyrighted works (17 U.S.C. §§106(1) and (3)). When neuropsychologists purchase tests and test forms, they agree to comply with federal copyright law.

Statutory laws provide guidelines for psychological practice in general but frequently do not adequately address the activities of psychological specialties. In such instances, case law can provide clarification (see Kaufmann, 2009, for a more comprehensive review). In Detroit Edison Co. v. National Labor Relations Board (1979), the U.S. Supreme Court determined that psychologists should not release raw data and psychological test materials to nonpsychologists. Additionally, while protective orders have been proposed as a means of safeguarding test security in legal cases, all of the Supreme Court justices in this case expressed reservations regarding protective orders, including potential problems with both inadvertent and intentional wrongful disclosure by the parties that are granted access to the records. Courts have held that components of the Minnesota Multiphasic Personality Inventory are protected by copyright law (Applied Innovations v. Regents of the University of Minnesota, 1989), and it has been argued (Carpenter v. Superior Court of Alameda County, 2006) that standardized tests, such as those designed to evaluate cognitive and emotional functioning, may be copyrighted as “secure tests,” similar to the Law School Admission Test (see Chicago Board of Education v. Substance, Inc., a case involving the Chicago Academic Standards Exams).

In Martinez v. KSM Holding, Ltd (2002), a New York civil trial court order denied the defense’s expert neuropsychologist access to the plaintiff’s expert’s neuropsychological raw data, and the decision was reviewed and upheld by a five-judge New York appellate court. The court stated that disclosure of the plaintiff neuropsychologist’s narrative report fulfilled New York discovery rules because the plaintiff expert was hired solely for the purpose of litigation. In Ochs v. Ochs (2000) a New York court stated that the defendant should not have access to the raw psychological test data used by a forensic psychologist in a child custody dispute. Kaufmann (2005) reported that the court emphasized that disclosure of such material leads to a lengthy and expensive critique of the psychologist’s methodology rather than the psychologist’s conclusions. The court stated that such lengthy examination of neuropsychological evaluation techniques undermines the effectiveness of the evaluation because responses to item-by-item analysis would read psychometric test items directly into the public record of the court proceeding and that such disclosure should occur only for circumstances such as deficiency, bias, or other error in the report. A U.S. district court ruled in Chiperas v. Rubin (1998) that neuropsychological test data should not be disclosed to a psychiatrist who did not have the qualifications and training necessary to understand such materials. These cases demonstrate an understanding by the courts of the importance of neuropsychological test security.

Finally, the question arises of the obligation to include test data as part of the records to which clinical patients are entitled under Health Insurance Portability and Accountability Act (HIPAA; 1996). Having considered the question from multiple perspectives, Kaufmann (2009) concluded, “Neuropsychologists are encouraged to seek counsel familiar with state laws applicable in the relevant jurisdiction to determine the best response to a HIPAA demand to release test protocols to the patient who is not pursuing legal action” (p. 1152). The legal issues relevant to the release of raw test data are covered in much more detail in the references cited, particularly Kaufmann (2009), who provided an online appendix that included many more relevant statutes, regulations, and case laws.

Balancing competing ethical obligations and legal requirements in the context of one’s practice is needed to arrive at the appropriate course of action. Although it is typically easiest simply to copy and send raw test data upon request—and ethical and legal justification can be found for such an approach—general bioethical principles, most ethical and professional guidelines, and many laws support the importance of maintaining the security of psychological and neuropsychological tests. Options for responding to requests for raw test data fall on a continuum. The step-by-step decision-making procedure for handling requests for raw test data that has been proposed by the NAN Policy and Planning Committee of (2000a) provides a sound approach, and Kaufmann (2009) also provided a stepwise approach to managing the multiple components that comprise this complex issue. Additionally, Bush et al. (2010) offered a number of solutions for handling requests for raw test data and emphasized the importance of a proactive approach that involves advance planning and preparation.

1 It is acknowledged that some professionals in related disciplines are able to purchase and use many of the tests used by neuropsychologists and that many of those professionals understand the importance of maintaining test security and are committed to maintaining test security. Although it is typically unnecessary, because reports and test scores usually suffice, it may be entirely appropriate to release raw test data to such professionals.

Third-Party Observers

Neuropsychologists in many practice contexts receive requests to have third parties present during evaluations. Like requests for raw test data, the ethical implications of allowing a third party to be present have received extensive coverage in the professional literature (Bush et al., 2006; Constantinou, Ashendorf, & McCaffrey, 2002, 2005; Duff & Fisher, 2005; Gavett & McCaffrey, 2007; Gavett, Lynch, & McCaffrey, 2005; Horwitz & McCaffrey, 2008; McCaffrey, 2005; Howe & McCaffrey, 2010; Yantz & McCaffrey, 2009) and have generated position statements from professional organizations (e.g., American Academy of Clinical Neuropsychology, 2001; Lewandowski et al., 2016; NAN, 2000b).

Allowing a third party into the evaluation room represents a deviation from standardized test administration, may threaten test security, and will have unknown effects on the examinee and the validity of the test data. Decisions about whether to allow a third party into the neuropsychological evaluation setting depend on the evaluation context and the reason for the third party to be in the room. In some situations, such as with some small children or when interpreters are needed, the third party may facilitate performance and completion of the evaluation. In addition, observation is needed for neuropsychological trainees. However, interest in having neuropsychological evaluations observed often arises in the context of litigation, ostensibly motivated by a desire to ensure that the examinee receives an appropriate evaluation, although intimidation of the examiner may also a goal of the party requesting the observation. Regardless of motives, the presence of the observer may compromise the validity of the test results. Research indicates that both direct observation, including a parent or supervisor, and indirect observation through recording devices can affect neuropsychological test performance.

Test publishers specifically state that, with few exceptions, only the patient and examiner should be present during the evaluation. For example, the manual for the Reynolds Intellectual Assessment Scales (RIAS; Reynolds & Kamphaus, 2003) states,

Because the RIAS was standardized in private one-to-one testing environments, a third party present in the room may adversely affect the performance of the examinee and may also change the circumstances of the administration sufficiently that the standardized scores may no longer apply (Lee, Reynolds, & Wilson, 2002). However, in special circumstances, an examination with a third party present may be necessary, and the test results should be interpreted accordingly. (p. 16)

Similarly, guidelines provided in the administration manuals for the Wechsler intelligence and memory scales and in the Administration and Scoring Manual for the Advanced Clinical Solutions for the WAIS-IV and WMS-IV (NCS Pearson, Inc., 2009) state, “In general, no one other that you and the examinee should be in the room during the testing session” (p. 9).

The position of the NAN Policy and Planning Committee is that “neuropsychologists should strive to minimize all influences that may compromise accuracy of assessment and should make every effort to exclude observers from the evaluation” (NAN, 2000b, p. 380). Careful consideration should be given to the advantages and disadvantages of allowing deviations from standardized evaluation procedures. Attorneys or their representatives should not be present during neuropsychological evaluations, either in person or through observation, including recording devices. Knowing that a local colleague will allow third parties to be present during forensic evaluations is insufficient reason to compromise one’s own ethical obligations by breaking the prohibition against third-party observers. If a third party must be present during a neuropsychological evaluation, the neuropsychologist should provide a detailed description of the observer’s behavior and the apparent effects, if any are known, on the examinee, test data, and conclusions. See Chapter 2 for additional information on the empirical evidence base underlying the established impact of third parties on neuropsychological performance.

Feedback

The results of neuropsychological evaluations are typically conveyed to patients and/or family members, referral sources, treatment teams, and/or others as indicated by the circumstances of the evaluation and the wishes of patients (if the patient is a competent adult). Such practices are consistent with professional ethics. Ethical Standard 9.10 (Explaining Assessment Results) states, in part,

Psychologists take reasonable steps to ensure that explanations of results are given to the individual or designated representative unless the nature of the relationship precludes provision of an explanation of results (such as some . . . forensic evaluations), and this fact has been clearly explained to the person being assessed in advance. (APA, 2017)

There are some clinical situations in which neuropsychological feedback is provided that can be clinically and ethically challenging. Informing patients of dementia diagnoses is one such challenging situation that has both pros and cons (Carpenter & Dave, 2004). The primary ethical reason to disclose such diagnoses is that doing so respects patient autonomy and their right to understand the nature and extent of their problems, the anticipated course, possible treatment options, and management or placement options. The primary reason why some clinicians avoid disclosing dementia diagnoses is because of the wish to avoid harmful effects (nonmaleficence). News of a dementia diagnosis can be emotionally distressing, resulting in anxiety, depression, and possibly suicide; family members may react in nonsupportive or abusive ways (e.g., abandonment); and being the bearer of such bad news can be unpleasant. Diagnostic and prognostic uncertainty in individual cases and the limited availability of beneficial treatment options further support decisions to avoid sharing dementia diagnoses with patients. In a New England Journal of Medicine perspective article, Epstein, Noones and Quill (2010) stated, “Clinicians should withhold information that is likely to overwhelm and distress patients if their having the information would provide no obvious benefit and they don’t ask for it” (p. 380).

Despite concerns about the emotional reactions of patients and their families, research has found that “disclosure of a dementia diagnosis does not prompt a catastrophic emotional reaction in most people, even those who are only mildly impaired, and may provide some relief once an explanation for symptoms is known and a treatment plan is developed” (Carpenter et al., 2008; p. 405). Professional organizations such as the Alzheimer’s Association (2002) and the American Medical Association (Guttman & Seleski, 1999) side with the moral and legal rights of patients to have the information necessary to make the decisions that govern their lives, as do the Fairhill Guidelines on Ethics of the Care of People with Alzheimer’s Disease (Post & Whitehouse, 1995). The APA (2012) Guidelines for the Evaluation of Dementia and Age-Related Cognitive Change state in Guideline 12, “Psychologists recognize that providing constructive feedback, support, and education as well as maintaining a therapeutic alliance can be important parts of the evaluation process” (p. 7). The guidelines further note that psychologists are encouraged to take into consideration the needs of specific patients, use clinical judgment, and involve, with the patient’s consent, individuals who are significant to the patient. Additionally, the guidelines state, “Provision of both information and support while maintaining a sense of respect and dignity for the individual, regardless of level of cognitive impairment, reflect both professional ethics and sound clinical practice” (p. 7).

Another challenging feedback situation occurs when there is strong evidence of invalid responding or suboptimal performance, particularly when criteria for a malingered neurocognitive dysfunction have been met. Driven by the value of promoting accuracy, honesty, and truthfulness in the practice of neuropsychology (General Principle C, Integrity) and being mindful of the responsibility to respect the dignity and worth of all people, clinicians have an opportunity and obligation to have an open discussion with patients about the nature of findings. Clinicians sometimes dread “confronting” patients with evidence of invalid results; however, according to Carone, Iverson, and Bush (2010),

Despite the anticipatory fear of potential conflict with the patient, it is our experience that in most cases honest feedback about poor effort and exaggeration can be provided without causing significant conflict and without grossly distorting the meaning and clinical implications of the evaluation findings. (p. 761)

Carone et al. (2010) and Carone, Bush, and Iverson (2013) presented a feedback model that facilitates the feedback process in a collaborative and informative manner so that clinical and ethical needs are satisfied. The stage for the feedback session begins to be set during the initial contact with the patient when rapport begins to be established and informed consent is obtained, continues with preliminary discussions immediately following completion of testing, and concludes with a feedback session in which patient anxiety is anticipated, support is provided, and a “bad news, good news approach” is utilized. Experience suggests that use of this model, while certainly not guaranteeing that no patients will have strong adverse reactions, promotes open and meaningful discussions that might otherwise have become contentious.

Conclusions

Each step in the neuropsychological assessment process has ethical implications. Good clinical training typically results in sound ethical practices for routine clinical activities. However, professional careers, sometimes the most interesting careers, are not always routine. Situations arise that challenge practitioners, clinically and ethically. Understanding the ethical aspects of assessment, developing one’s assessment practices according ethical guidance and jurisdictional laws, and anticipating and preparing for ethical challenges position the clinician well to provide effective services.


Learning Exercises

1.How soon after publication of a new version of a test should neuropsychologists begin using the newer version? What issues must be considered in making such a decision?

2.Describe potential problems associated with Internet-based test administration and interpretation.

3.What should you do if you receive a request for records, including raw test data, in the form of a subpoena (not a court order)? Hint: See NAN (2000a) and Kaufmann (2009).

4.List three reasons why it is not advisable to allow third parties to observe neuropsychological evaluations.
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Neuropsychological Treatment

Although assessment is the primary professional activity of clinical neuropsychologists, many neuropsychologists also provide treatment. According to the Sweet, Grote, and van Gorp (2002) survey, psychotherapy with patients who do not have brain dysfunction is the second-most prominent clinical activity, in terms of number of hours per week (4.86 hours), for neuropsychologists. Neuropsychologists as a group spend approximately 2.70 hours per week providing psychotherapy to patients with acquired brain dysfunction and spend the fewest number of clinical hours per week (0.64 hours) performing cognitive rehabilitation, with 81.3% of the survey respondents performing no cognitive rehabilitation, 9% performing one to two hours per week, and 6.6% providing three to six hours of per week. The Sweet et al. (2015) survey, while not breaking down practice activities in this manner, did report that neuropsychologists spend an average of 6.1 hours per week in general clinical (non-neuropsychological) practice activities. Although considerable overlap exists between ethical requirements of neuropsychologists when conducting evaluations and when providing treatment (e.g., competence, informed consent), some ethical issues are unique to, or encountered differently, in treatment contexts.

Cognitive Rehabilitation

Cognitive rehabilitation is a

systematic, functionally oriented service of therapeutic activities that is based on assessment and understanding of the patient’s brain-behavioral deficits. Specific interventions may have various approaches, including (1) reinforcing, strengthening, or reestablishing previously learned patterns of behavior; (2) establishing new patterns of cognitive activity through compensatory cognitive mechanisms for impaired neurological systems; (3) establishing new patterns of activity through external compensatory mechanisms suhch as personal orthoses or environmental structuring and support; and (4) enabling persons to adapt to their cognitive disability, even though it may not be possible to directly modify or compensate for the cognitive impairments. (Cicerone et al., 2000, pp. 1596–1597)

In their review of the literature on the efficacy of cognitive rehabilitation, Cicerone et al. (2011) concluded, “There is now sufficient information to support evidence-based clinical protocols, and to design and implement a comprehensive program of empirically-supported treatments for cognitive disability after TBI [traumatic brain injury] and stroke” (p. 527). In addition, in a position paper on cognitive rehabilitation, the Policy and Planning Committee of the National Academy of Neuropsychology (2002) concluded, “Most importantly, the last several decades have created a clinical and empirical foundation to provide patients with effective cognitive rehabilitation interventions to promote neurobehavioral recovery and to improve opportunities for returning to productive lives.” With the establishment of certain types of cognitive rehabilitation as beneficial for patients with certain neurocognitive deficits and functional limitations, neuropsychologists who provide cognitive rehabilitation or work in multidisciplinary contexts in which other healthcare professionals are providing the treatment should be aware of relevant ethical issues.


CASE 11.1

A neuropsychologist who recently transitioned from performing evaluations on an epilepsy unit to consulting in a long-term care facility performs a brief neuropsychological evaluation of a 28-year-old woman who is two years post severe TBI. Based on findings of severe impairment with attention, memory, and processing speed, the neuropsychologist begins cognitive rehabilitation. Three times per week, the neuropsychologist brings a laptop computer into the patient’s room, sets up a series of computer-based mental exercises, helps the patient begin the exercises, and then leaves the room to see other patients.



As with all professional services, neuropsychologists must have the education, training, and experience necessary to perform cognitive rehabilitation competently (American Psychological Association [APA], 2017, Ethical Standard 2.01, Boundaries of Competence) or be actively pursuing competence through appropriate training or consultation (Ethical Standard 2.01d). The neuropsychologist in this case appears to have lacked competence in cognitive rehabilitation and was not pursuing the needed education and skills. Although the patient in this vignette may have benefited from certain types of compensatory strategies designed to improve autonomy and quality of life within the long-term care setting, she was unlikely to benefit from unsupervised computer-based mental exercises.

Ethical Standard 10.10, Terminating Therapy

(a) Psychologists terminate therapy when it becomes reasonably clear that the client/patient no longer needs the service, is not likely to benefit, or is being harmed by continued service. (APA, 2017)

Neuropsychologists who perform treatment, including cognitive rehabilitation, should adopt an evidence-based approach and attempt to match interventions with patient and injury characteristics. In this case, the neuropsychologist should have known that this patient would be unlikely to benefit from the intended intervention. Establishing unrealistic expectations for the patient and/or her family may cause undue disappointment when the patient fails to demonstrate improved neurocognitive functioning (Ethical Standard 10.01, Informed Consent to Therapy, and 3.04, Avoiding Harm). Additionally, the neuropsychologist is likely committing fraud by billing for individual treatment without maintaining face-to-face interaction.


CASE 11.2

A neuropsychologist performs an evaluation and begins treating a 42-year-old man who sustained an electrical brain injury. After two months of treatment, the neuropsychologist learns that the patient has begun receiving psychotherapy from a clinical psychologist at a nearby clinic. The neuropsychologist informs the patient that he is ethically prohibited from treating someone who is in treatment with another psychologist and asks the patient to choose between neuropsychological treatment and psychotherapy.

Ethical Standard 10.04, Providing Therapy to Those Served by Others

In deciding whether to offer or provide services to those already receiving mental health services elsewhere, psychologists carefully consider the treatment issues and the potential client’s/patient’s welfare. Psychologists discuss these issues with the client/patient or another legally authorized person on behalf of the client/patient in order to minimize the risk of confusion and conflict, consult with the other service providers when appropriate, and proceed with caution and sensitivity to the therapeutic issues. (APA, 2017)



The neuropsychologist in this case appears to have misunderstood his ethical obligation. Ethical Standard 10.04 does not prohibit a clinician from providing treatment to a patient simply because the patient is receiving services from another clinician. In fact, because of the uniqueness and potentially complimentary nature of the different services provided in this case, treatment by both clinicians may be preferred. The neuropsychologist should have discussed with the patient the need for coordination of services, requested permission to contact the psychotherapist, communicated with the psychotherapist to coordinate services, and proceeded with the patient’s best interests in mind.

An inappropriate discharge could be considered abandonment. Even though the patient was in treatment with a clinical psychologist, neuropsychological services were deemed medically necessary by the neuropsychologist. Abruptly ending needed treatment without facilitating a transition to another neuropsychologist would represent ethical misconduct and could result in a complaint to an ethics committee or state licensing board or in a malpractice suit. The four Ds of malpractice (Simon, 1992) are the presence of a duty of care, deviation from the standard of care, damage to the patient, and a direct causal link between the deviation from the standard of care and the damage to the patient. Although these four criteria for malpractice suits may not have been met in this case, it is advisable to discuss termination issues with patients and present them with options as soon as it becomes apparent that services are no longer beneficial or must be terminated for another reason (e.g., denial of insurance coverage).

Psychological Treatment

Some neuropsychologists provide psychotherapy for persons without brain dysfunction who represent the full range of life challenges and psychiatric disorders. Ethical issues related to clinical psychological treatments have been addressed in detail in general psychology ethics publications (e.g., Knapp, Gottlieb, & Handelsman, 2015; Koocher & Keith-Spiegel, 2016). Psychological treatment of persons with neurological injury or illness who experience emotional adjustment problems, posttraumatic stress, or other psychological disorders may occur as individual psychotherapy, group or family therapy, or a component of a more comprehensive intervention that includes cognitive rehabilitation.


CASE 11.3

A 16-year-old girl was recently struck by a car while riding her bicycle, sustaining a moderate TBI and multiple facial abrasions and lacerations. She begins neuropsychological treatment, which consists of learning compensatory strategies to help her during her transition back to school, as well as psychotherapy to maximize her emotional adjustment, particularly given her feelings of being unattractive and different and her fear of becoming isolated from peers. Treatment begins very well. After one session, the neuropsychologist finds the patient’s mother crying in the waiting room. The patient’s mother is invited into the office and expresses her own emotional reactions to her daughter’s injuries and changes. The neuropsychologist offers empathic and supportive statements and then discusses the patient’s therapy. The patient listens, surprised, as the neuropsychologist then conveys very personal and sensitive information that she thought was confidential. The patient feels betrayed and refuses to return for therapy.



Ethical Standard 10.02, Therapy Involving Couples or Families

(a) When psychologists agree to provide services to several persons who have a relationship (such as spouses, significant others, or parents and children), they take reasonable steps to clarify at the outset (1) which of the individuals are clients/patients and (2) the relationship the psychologist will have with each person. This clarification includes the psychologist’s role and the probable uses of the services provided or the information obtained. (APA, 2017)



The neuropsychologist blurred the treatment boundaries and may have failed to maintain confidentiality (Ethical Standard 4.01, Maintaining Confidentiality; 4.02, Discussing the Limits of Confidentiality; and 4.05, Disclosures), although it is unclear whether the patient forgot the limits to confidentiality that were established when therapy began. Autonomy management is often an important aspect of the treatment of patients with neurological dysfunction. Some adolescents, older adults, and others struggle to achieve and maintain autonomy. Engaging patients in the informed consent process to the extent possible and periodically reviewing information presented during the informed consent process demonstrates the therapist’s respect for patient autonomy, often strengthens the therapeutic alliance, and may serve to remind all parties of the treatment parameters and confidentiality requirements.

Health Promotion

The preservation of youth and youthful health has been a goal of many throughout history. With biomedical and technological advances in recent years, the attainment of these goals is drawing ever closer. The increasing life span is evidence that these advances have already had success. Preservation of neurological health and neurocognitive functioning is an important aspect of the pursuit of longevity.

In addition to preserving health and functioning, many people are invested in enhancing appearance and normal performance. Cosmetic surgery and use of performance-enhancing drugs are two examples of ways that physically healthy people address the real or perceived limitations of their genetics. However, enhanced neurological performance is at least equally desirable for many people. The enhancement of healthy or normal neurological functioning has a long history (Bush, 2006). For example, it is likely that most readers of this text have used caffeine to improve or maintain arousal and vigilance while studying or working. Similarly, many truck drivers, pilots, students, and others use over-the-counter, prescribed, or illicit stimulants to maintain wakefulness and alertness and to improve their performance. Researchers are well underway with the development and refinement of biotechnological procedures to directly improve neurocognitive functioning in neurologically healthy individuals, yet practical and ethical guidelines governing their use are only emerging.


CASE 11.4

A neuropsychologist’s caseload includes two college seniors who are being treated for anxiety that stems from concerns about graduation and their futures. One of the patients sustained a moderate TBI in an X Games competition in the fall semester. Both are preparing to take the GRE so that they can pursue graduate education, and both are interested in enhancing their alertness and ability to focus while taking the exam. The neuropsychologist provides general information regarding test-taking strategies. She also refers both patients to a psychiatrist whom she knows will prescribe modafinil (brand name: Provigil), which has been found to improve arousal and attention in healthy adults, to the extent of being included on the World Anti-Doping Agency’s list of banned substances because of the unfair advantage its use provides athletes.



It is common for patients with brain dysfunction to ask neuropsychologists about options for improving neurocognitive functioning, and it is professionally and ethically appropriate and necessary for neuropsychologists to provide education about evidence-based treatment options. The Ethics Code provides information regarding treatments for which supporting evidence has not yet been established.

Ethical Standard 10.01, Informed Consent to Therapy

(b) When obtaining informed consent for treatment for which generally recognized techniques and procedures have not been established, psychologists inform their clients/patients of the developing nature of the treatment, the potential risks involved, alternative treatments that may be available, and the voluntary nature of their participation. (APA, 2017)

One problematic aspect of this standard in the context of emerging biotechnological options is that not all potential risks may be known or anticipated. The adverse effects of a new drug or surgical procedure may not become widely known until numerous people have been harmed. Although most neuropsychologists do not prescribe medications or perform surgical procedures, it is not uncommon for neuropsychologists to counsel individuals who are considering such options. As biotechnological advances continue and consumers become increasingly aware of the advances, neuropsychologists must be prepared to field questions about neurocognitive enhancement options.


CASE 11.5

A 65-year-old woman reads in the newspaper that blueberries and crossword puzzles help to prevent Alzheimer’s disease, and she is interested in obtaining more information because her mother developed “hardening of the arteries” in her seventies, and she would like to avoid such a fate if possible. She contacts her primary care physician, is prescribed donepezil (brand name: Aricept) prophylactically, and is referred to a neuropsychologist to address the “use it or lose it” aspect of her neurocognitive health. The neuropsychologist informs the woman that promising research has emerged in the past few years indicating that people who engage in mentally stimulating activities, including computer-based neurocognitive exercises, have a significantly reduced chance of developing Alzheimer’s disease. He describes his proposed neurocognitive stimulation program, which mirrors one of the research protocols; he cautions the woman about possible adverse effects, such as frustration with computerized exercises or disappointment due to unrealistic expectations; and he states that he could not bill her insurance because the program is not considered treatment per se. She understands the information and begins the neurocognitive enhancement program.



Some neuropsychologists may choose to develop practices devoted to cosmetic neuropsychology; that is, meeting the needs of healthy individuals seeking to improve their neurocognitive functioning and their perceived quality of life (Bush, 2006). The clinician in this case is providing professional consultation but not treatment per se. As a result, sections of the Ethics Code that pertain to human relations (Ethical Standard 3) may be more relevant than sections related to treatment (Ethical Standard 10). In addition, because neurocognitive enhancement represents an emerging subspecialty, it is not specifically addressed in existing professional guidelines, requiring practitioners to examine and balance underlying bioethical principles when considering such services. The neuropsychologist in this case carefully explained the potential benefits and risks of the proposed neurocognitive enhancement program, including taking care not to have the consumer establish unrealistic expectations, and ensured that the consumer possessed the information necessary to make an informed choice about participation.

Facilitating an individual’s pursuit of self-betterment certainly appears to be consistent with ethical practice, but beneficence requires consideration of the strength of the evidence of benefit and the potential risks. While the need to assist recipients of neuropsychological services is a primary professional obligation, the greater responsibility is to limit to the extent possible detrimental actions (General Principle A). (Bush, 2006, p. 128)

Many healthy people now use enhancing products to, among other things, maintain smooth skin, manage daily stressors, maintain erections, and promote physical ability; neurocognitive enhancement will not be left out of the self-improvement movement (Bush, 2006). Nonpharmacologic and noninvasive methods such as computer-based neurocognitive exercise programs provide a safe means of potentially maximizing neurocognitive health and sense of self-control. However, expectations must be carefully managed. Because some companies profit from sales, subscriptions, or advertising funds generated by such programs, they have considerable incentive to present a very positive image of their product in their marketing campaigns. Such companies may at times provide marketing statements that exceed their evidence base.

For example, the creators and marketers of the well-known and widely used (approximately 25 million subscribers) computer program Lumosity (Lumos Labs) were charged by the Federal Trade Commission with deceiving consumers with unfounded claims that Lumosity games can help users sharpen their mental performance in everyday life, reduce cognitive impairment associated with a variety of conditions, and protect against cognitive decline (Federal Trade Commission, 2016). Lumos Labs agreed to pay $2 million and make other concessions to settle the deceptive advertising charges for its “brain training” program. The company must also have “competent and reliable scientific evidence” before making such claims in the future. A Los Angeles Times article on this topic is entitled, “If You Weren’t Smart Enough to Know That Lumosity Was Making Bogus Claims, the FTC Has Your Back” (Hiltzik, 2016). It would be nice to add neuropsychology to the list of entities that has the backs of consumers of cognitive enhancement products. Consistent with the ethical principle of beneficence, individual clinicians can do their part by helping their clients search for an evidence base to support the marketing claims and helping moderate their clients’ expectations.

Neuropsychologists should anticipate fielding questions from patients about neurocognitive enhancement options, be prepared to help them consider the likely risks and benefits of the programs, and endorse only those neurocognitive enhancement practices that reflect the best interests of consumers and society (Bush, 2006). Neuropsychologists who are considering entering this evolving area of practice need to be mindful of possible pressures to offer statements or generate conclusions that exceed the evidence base behind the product or service. Neuropsychologists who are employed by or consulting with such companies have a tremendous opportunity to educate others within the company about the importance of scientifically informed publicity and marketing efforts and in doing so can help serve as a gatekeeper for the protection of society at large (and maybe protect the company from the FTC).

Conclusions

Many neuropsychologists provide treatment of neuropsychological and/or more general psychological problems as part of their clinical activities. Additionally, neuropsychologists commonly receive requests for information or their opinions about the promotion of neurocognitive enhancement and online brain stimulation programs. Although many of the same ethical issues are encountered in both assessment and treatment activities, understanding the differences in their manifestation can prepare neuropsychologists to avoid or address ethical challenges. In addition, to capitalize on the increased understanding of bio-psychosocially based approaches to brain wellness and the increased use of technology to address both wellness and treatment concerns, neuropsychologists who remain abreast of the scientific literature are well positioned to help patients understand how various options may be beneficial or pose risks and facilitate their decision making.


Learning Exercises

1.Describe ethical issues that must be considered when providing, or supervising others who provide, cognitive rehabilitation.

2.Describe primary ethical issues that emerge in the treatment of children and adolescents. What makes the ethical considerations in the treatment of minors differ from that of adults?

3.In Case 11.4, should the neuropsychologist have handled the two patients differently? Explain your reasoning.

4.Describe one primary ethical challenge associated with the use of new treatment options.
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Addressing Ethical Misconduct


Though I am not naturally honest, I am so sometimes by chance.

Autolycus, in William Shakespeare’s Winter’s Tale, Act 4, Scene 4



All neuropsychologists who engage in forensic activities and many whose practices are strictly clinical are aware of colleagues who appear to be incompetent, biased, incompetent and biased, or in some other way unethical some, if not most, of the time. Of course, those colleagues may think the same things about us. Shakespeare’s Autolycus at least acknowledges his moral flaws, if only to himself. Although very few of us likely see ourselves as generally unethically, no one is immune from behavior that others may find ethically questionable.


CASE 12.1

Dr. A is retained by a no-fault insurance carrier to review Dr. B’s neuropsychological report and bill for the purpose of determining whether the evaluation was medically necessary and the bill appropriate. Dr. B’s patient was involved in a relatively minor motor vehicle accident, with no apparent loss of conscious or posttraumatic amnesia, and is involved in litigation. The information obtained by Dr. A indicates that Dr. B performed 12 hours of neuropsychological testing over the course of two days, one month after his patient’s accident. He also billed for two hours of clinical interview, performed on the day after the testing was completed. Dr. A concludes that medical necessity for the 12 hours of neuropsychological testing had not been established and that, had Dr. B performed the clinical interview prior to the testing, he would have known that the testing was unnecessary. Dr. A recommends that Dr. B be paid for one hour of clinical interview time only. When Dr. B receives a copy of Dr. A’s report with the explanation of benefits summary, he contacts Dr. A, states that Dr. A has violated Ethical Standard 9.01 (Bases for Assessments). Dr. B states that Dr. A arrived at inappropriate conclusions because he did not evaluate the patient in person. Dr. B states that Dr. A should consider their conversation an attempt at an informal resolution of the matter and that if Dr. A does not contact the no-fault carrier and change his recommendation, a formal ethics complaint will be forthcoming. Dr. B directs Dr. A to the relevant sections of the Ethics Code.

Ethical Standard 1.04, Informal Resolution of Ethical Violations

When psychologists believe that there may have been an ethical violation by another psychologist, they attempt to resolve the issue by bringing it to the attention of that individual, if an informal resolution appears appropriate and the intervention does not violate any confidentiality rights that may be involved. (American Psycholoical Association [APA], 2017)

Ethical Standard 1.05, Reporting Ethical Violations

If an apparent ethical violation has substantially harmed or is likely to substantially harm a person or organization and is not appropriate for informal resolution under Standard 1.04, Informal Resolution of Ethical Violations, or is not resolved properly in that fashion, psychologists take further action appropriate to the situation. Such action might include referral to state or national committees on professional ethics, to state licensing boards, or to the appropriate institutional authorities. This standard does not apply when an intervention would violate confidentiality rights or when psychologists have been retained to review the work of another psychologist whose professional conduct is in question. (APA, 2017)



Dr. A, somewhat surprised that he is being accused of ethical misconduct, directs Dr. B to subsection (c) of Ethical Standard 9.01, which states:

When psychologists conduct a record review or provide consultation or supervision and an individual examination is not warranted or necessary for the opinion, psychologists explain this and the sources of information on which they based their conclusions and recommendations. (APA, 2017)

Dr. A states that his practices in this case were consistent with ethical requirements and that if Dr. B persists with his accusations, he will find himself the subject of an ethics complaint. Dr. A does not hear anything else about the matter and continues to approach record reviews the same way he did in this case.

At some point, with more or less frequency depending on practice context, most neuropsychologists will likely observe behavior of colleagues that they perceive to be ethically inappropriate. When such observations are made, neuropsychologist must determine whether to address the behavior and, if so, how and when. These decisions tend to be among the most difficult professional decisions faced by neuropsychologists and should not be made without due consideration of the nature of, and circumstances surrounding, the apparent misconduct. Previous publications have proposed steps to take to facilitate the decision-making process (Bush, Connell, & Denney, 2006; Deidan & Bush, 2002; Grote, Lewin, Sweet, & van Gorp, 2000; Martelli, Bush, & Zasler, 2003).

The steps in the ethical-decision making model presented in Chapter 3 cover much of the content of these models. However, depending on the situation, the following factors may also need to be considered: (a) the context, especially as it pertains to patient confidentiality or ongoing litigation; (b) the significance of the violation; (c) personal feelings toward the colleague; (d) possible mandated actions; (e) the timing of any action to address the misconduct; and (f) the potential for counteraction by the colleague. Timing can be particularly important in situations in which the possibility of considerable harm exists and in the context of ongoing litigation.

Clearly, if a colleague’s actions are resulting in, or have a high likelihood of causing, substantial harm to others, action should be taken relatively quickly. In contrast, perceived ethical misconduct in the context of litigation, unless substantial physical harm is likely, may require patience on the part of the observer to avoid the perception that allegations of ethical misconduct were made as a tactic to discredit an opposing expert. Using allegations of ethical misconduct as a litigation tactic is unprofessional and unethical (American Academy of Clinical Neuropsychology, 2003; APA, 2017, Ethical Standard 1.07, Improper Complaints). Sweet (2005) offered the following general guideline, “If ethical concerns that arise within a forensic context remain salient after the case has been concluded, then it is appropriate to consider whether any action is necessary” (p. 55; emphasis in original). A complication arises, however, when multiple cases overlap between colleagues and span many years, and the apparently offending colleague’s behavior remains unaddressed and inappropriate. Macartney-Filgate (in Bush et al., 2008) noted the bind in which neuropsychologists may find themselves when facing ethical challenges in the context of litigation.

It is not appropriate to risk prejudicing any case, but at the same time one cannot avoid the issue if doing nothing poses a risk of harm to the interests of the assessed party and/or client, or to other individuals being assessed by the same practitioner. (p. 334)

In addition to performing a cost–benefit analysis to help determine the preferable course of action, it is advisable to seek input from (a) objective, knowledgeable colleagues; (b) ethics committees; (c) the state licensing board; (d) one’s professional liability insurance carrier; and/or (e) one’s own attorney. It is also important to document each step taken prior to taking, or electing not to take, action to address a colleague’s apparent ethical misconduct.

Smith, McGuire, Abbott, and Blau (1991) found that even when psychologists go through an appropriate decision-making process and determine a course of action that is needed to address a colleague’s misconduct, they are ultimately more likely to base their actions, or inactions, on their own values and practicalities. The personal unpleasantness and risk of counteraction are hurdles that some neuropsychologists cannot overcome when confronted with ethical misconduct of colleagues. However, neuropsychology will continue to progress and remain a viable and respected specialty only if personal commitments are made to pursue high ethical standards and to address ethical misconduct when it is encountered.

Conclusions

Deciding whether to address the perceived ethical misconduct of a colleague and, if so, how to address it can be among the most difficult professional decisions made by neuropsychologists. Clinicians must balance the potential benefit to individual patients or society against what is often, rightly, anticipated to be an unfruitful or unpleasant interaction with a colleague. In making decisions about whether a colleague’s actions reflect ethical misconduct or whether or when some form of action will be taken to address misconduct, neuropsychologists must also consider their own motivations and strive to ensure that personal biases or gain are not unduly affecting the decisions.


Learning Exercise

1.Use the ethical decision-making model presented in Chapter 3 and the six additional considerations presented in this chapter to arrive at an appropriate course of action for Dr. D in the following case.

Dr. C is frequently retained by defense counsel in civil litigation cases, and, in Dr. D’s opinion, his conclusions are always the same—that there is no evidence of traumatic brain injury, and the litigant is presenting with implausible symptoms that likely reflect dissimulation. In fact, Dr. C’s conclusions appear to be established prior to performing the evaluations. Dr. D struggles to accept to Dr. C’s conclusions as simply representing a difference of opinion based on a different understanding of the neuropsychological literature and different professional experiences. In fact, they have discussed their differences of opinion in general terms on a professional listserv. However, on one occasion, Dr. C examines one of Dr. D’s patients who Dr. D knows to have sustained significant trauma, including a mild traumatic brain injury, in a motor vehicle accident, with devastating effects on the patient’s life. Dr. C appeared to have administered every published symptom validity test, the scores for a couple of which fell in a range suggestive of invalid responding. Dr. C concluded that Dr. D’s patient was malingering, and the evaluation results were used to deny disability benefits, placed the patient’s lawsuit in serious jeopardy of being dismissed, and caused the patient to become suicidal. Dr. D felt that Dr. C’s opinions no longer simply reflected a difference of opinion but were intentionally biased and very harmful to the patient. Dr. D wonders what steps to take to address what he perceives to be ethical misconduct.
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A Complex Case

Although some very complex and ethically challenging situations involve only one ethical conflict that pits two ethical principles against each other, some situations, as illustrated by Case 13.1, involve a host of ethical conflicts or violations, some of which are immediately evident and some more subtle. In situations in which multiple ethical problems exist, the most obvious problems are not necessarily the most egregious. Subtle ethical problems, because they may be overlooked among the more obvious problems, may go unaddressed, with harmful results, for longer periods of time. Therefore, neuropsychologists, when confronted with ethical problems in their own practices or the practices of colleagues, should examine the surrounding circumstances for additional contributing problems that should also be addressed.


CASE 13.1

Dr. A, a psychologist on an adult inpatient brain injury rehabilitation unit, is told to provide coverage for Dr. B., the neuropsychologist on the pediatric unit who is on vacation. Dr. A agrees and goes to the unit with his usual tests because he does not have access to Dr. B’s office where the pediatric tests are kept. However, sensitive to the fact that the tests to which he has access were not normed with children, he is determined to score them qualitatively and interpret them with caution.

The first patient to be evaluated is a 12-year-old bilingual (Spanish–English) boy who sustained a severe traumatic brain injury four weeks prior. Dr. A performs the evaluation, including testing, bedside. The patient’s mother remains in his room to help encourage and reassure him and to interpret instructions and responses if needed. During administration of the Trail Making Test (TMT), the patient states, “This one is fun. I like doing it in OT.” The patient’s roommate adds that he likes it too. The roommate then agrees to remain quiet for the rest of the evaluation, but his physical therapist soon comes and takes him for therapy anyway. Dr. A completes the evaluation and writes his brief report in the patient’s chart. Dr. Z, a colleague of Dr. A, working in a different department in the same facility, learns of this situation.




Learning Exercises

1.Before proceeding to the case analysis, list the ethical problems that you can identify in this case.

2.List the American Psychology Association (APA) Ethical Standards that apply to the ethical problems that you have identified.



Case Analysis

The ethical decision-making model is approached somewhat differently depending on whether the practitioner is confronting an ethical dilemma and needs direction or has already engaged in ethically inappropriate conduct that must be addressed for professional growth or punishment. In either scenario, the same decision-making steps are applied. For Case 13.1, the action has already occurred, and Dr. Z is considering the problems and the steps she should take. The model is applied to Case 13.1 as follows.

Clarify the Ethical Issue

Dr. Z identifies five general ethical problems, each with more specific violations that are described in greater detail in the Resources section of the ethical decision-making model. First, Dr. A allowed himself to be put in a situation that he was not qualified to handle and therefore mishandled to the detriment of the patient and others. He is a psychologist but not a neuropsychologist. He should not perform neuropsychological services without the necessary education, training, and experience to do so competently. Furthermore, he usually works with adults and is not qualified to work with pediatric populations.

Second, Dr. A performed an inappropriate evaluation that would likely have multiple adverse repercussions. He used adult tests with a child and did not appear to consider the potential impact of the patient’s ethnicity, cultural background, or English language fluency on the tests selected or the validity of the obtained results. There was a complete lack of scientific evidence to support any conclusions Dr. A may have drawn from his evaluation.

Third, Dr. A failed to adequately manage aspects of practice that he would have been expected to manage in any context, such as the testing environment and linguistic issues. Dr. A did not appear to have taken steps to maximize privacy and confidentiality during the evaluation, and he performed the evaluation with others in the room. In addition, he used the patient’s mother as an interpreter, although her ability to provide accurate interpretation and to do so objectively with her child was unknown but unlikely. Any consent that he obtained from the patient and his mother could not have been based on an informed decision; Dr. A could not have appropriately informed them of the risks because he was apparently unaware of at least some of them himself and dismissed the rest as not sufficiently important to prohibit the evaluation.

Fourth, in addition to his own mistakes, Dr. A learned that other healthcare professionals were misusing neuropsychological instruments, possibly with the knowledge of Dr. B. The occupational therapist (OT) apparently used the TMT as a therapeutic exercise on a regular basis. Dr. B, who regularly worked on the unit, must have been aware of the OT’s practice and either supported, or did not adequately oppose, the practice.

Fifth, problematic institutional or departmental practices emerged, such as not providing appropriate neuropsychological coverage during Dr. B’s vacation and pressuring Dr. A into providing services that he was not qualified to perform.

Obligations Owed to Stakeholders

The setting is significant in this case. Both Dr. A and Dr. Z have obligations to the institution in which they work and to the patients being evaluated. However, the institution, through its administration and management, is a large part of the problem. Dr. Z realizes that the ethical problems begin with the facility not providing coverage for Dr. B’s vacation with a neuropsychologist who is competent to perform the work that is required on the pediatric unit. Because of a lack of appropriate coverage, Dr. A was asked or told to provide services that are outside his areas of competence. The extent to which the facility would have been responsive had Dr. A expressed concerns about performing the services and suggested other options, such as retaining an outside pediatric neuropsychologist, was not addressed in the vignette.

The interdisciplinary nature of the setting may have contributed to the OT obtaining and using a neuropsychological test for treatment, apparently without Dr. B addressing the issue. The setting was also significant because physical trauma may have required the patient to be evaluated bedside, despite the patient having a roommate. The setting also allowed for a physical therapist to enter the room and remove the patient’s roommate during testing. Additionally, Dr. A’s access to an appropriate interpreter at the time of the evaluation is unknown.

Resources—Ethical and Legal

Related to the five general ethical problems previously described, Dr. Z identifies more than 20 APA (2017) Ethical Standards and Principles were violated. In addition, the Standards for Educational and Psychological Testing (SEPT; American Educational Research Association, APA, & National Council on Measurement in Education, 2014) and position papers of professional organizations are applicable.

First and foremost, Dr. A overstepped the boundaries of his competence on multiple levels (Ethical Standard 2.01, Boundaries of Competence; SEPT 11.3 and 12.1). Although Dr. A. may have believed that he was justified in overstepping the boundaries of his competence because there was no one more qualified to provide the service and the patient was in need of a neuropsychological evaluation (Ethical Standard 2.02, Providing Services in Emergencies), he would have needed to carefully weigh the possible advantages against the possible risks by examining additional Ethical Standards and Principles. However, it is unlikely that he could justify overstepping the boundaries of his competence as he did.

Second, Dr. A performed an inappropriate evaluation. He selected and administered tests that were completely inappropriate, and any clinical opinions that he based on his evaluation lacked scientific support and were thus invalid and potentially harmful to the patient (Ethical Standards 9.01, Bases for Assessments; 9.02, Use of Assessments; 9.06, Interpreting Assessment Results; and 2.04, Bases for Scientific and Professional Judgments; SEPT 7.10, 11.4, and 12.13).

Third, Dr. A did not maintain sufficient control over the evaluation setting. Privacy and confidentiality were not maintained (Ethical Standard 4.01, Maintaining Confidentiality; Health Insurance Portability and Accountability Act, 1996; SEPT 9.19), which likely adversely affected the patient’s test performance and, perhaps more importantly, placed the patient in a potentially embarrassing or demeaning position by highlighting his weaknesses in front of his roommate (General Principle E, Respect for People’s Rights and Dignity). Additionally, other staff members entered and left the room during the evaluation, which could also adversely affect test performance and the patient’s feelings of privacy and security, which may limit his ability to speak openly and honestly about personal, emotion-laden issues (Ethical Standard 4.04, Minimizing Intrusions on Privacy). The inclusion of others in the room during the evaluation also threatened test security (Ethical Standard 9.11, Maintaining Test Security; SEPT 9.21), the validity of the examinee’s test results (had appropriate tests been used), and the validity of the roommate’s performance during subsequent testing. Appropriate informed consent could not be obtained because Dr. A did not realize or appreciate the significance of the risks inherent in his evaluation (Ethical Standards 3.10, Informed Consent; 9.03, Informed Consent in Assessments; and 4.02, Discussing the Limits of Confidentiality; SEPT 8.2).

Fourth, Dr. A found out that an OT was inappropriately using at least one neuropsychological test as a therapeutic activity, which could invalidate the subsequent neuropsychological evaluation results of some patients (Ethical Standard 9.07, Assessment by Unqualified Persons). Dr. A has an obligation not only to take stops to have such treatment practices discontinued but also to determine whether Dr. B was aware of and supportive of the practice. If Dr. B had been aware of the OT’s practice, Dr. A had an obligation to address the relevant ethical concerns with Dr. B (Ethical Standard 1.04, Informal Resolution of Ethical Violations).

Fifth, Drs. A and B had an obligation to address ethical concerns, such as lack of appropriate vacation coverage and the importance of working only within boundaries of competence, with the program or facility administration (Ethical Standard 1.03, Conflicts between Ethics and Organizational Demands). They had an obligation to make known their commitment to professional ethics and to attempt to resolve these problems in a manner that is consistent with professional ethics.

Taken together, Dr. Z understands that Dr. A’s actions, and possibly Dr. B’s, resulted in an inappropriate evaluation and invalid results and conclusions, which could potentially contribute to harmful decisions about the patient’s care, treatment, and discharge plans, and would certainly not be beneficial to the patient, his family, or the treatment team (Ethical Standard 3.04, Avoiding Harm; General Principle A, Beneficence and Nonmaleficence). Dr. Z continues with her decision-making process.

Examine Personal Beliefs and Values

Dr. Z understands her responsibilities to patients, the public, and the profession, and she feels a particular obligation to protect vulnerable individuals who are not in a good position to advocate for their own needs. She would rather not have to confront colleagues about their inappropriate conduct but is willing to do so for the benefit of all involved.

Options, Solutions, and Consequences

Dr. Z realizes that she has two primary options: discuss the issues with her colleagues or avoid the issues. However, she also understands that such discussion could be handled in a variety of ways, including meeting individually with Drs. A and B or meeting with them together. She knows that it would be advantageous for her to have solutions to propose to them rather than just allegations of misconduct. For example, despite the potential for interruptions and limited privacy inherent in their practice setting, Dr. Z can propose that they use “privacy” signs on doors, coordinate with nursing staff to minimize interruptions, and determine the roommate’s physical therapy schedule and plan the evaluation for when the roommate is in physical therapy. Whether she chooses to address or avoid the ethical issues, she must ensure that the patient in this case receives an appropriate evaluation.

If Dr. Z meets with Drs. A and B and discusses her concerns, she may find them to be receptive and understanding. However, they could instead be defensive or upset, which may not only affect her relationship with them but also may require her to take additional, more formal, actions to address the problems. Regardless of their possible reactions, if she does not attempt to address her concerns informally with Drs. A and B, similar misconduct would likely continue, and she would be neglecting her responsibility.

Put Plan into Practice

Dr. Z decides to propose that Drs. A and B meet with her for a brainstorming session about ways to handle various challenges that she has experienced and observed in their institution. She intends to begin by disclosing her own difficulties and then inviting Drs. A and B to do the same. She will then raise any additional issues that are left unaddressed. She will suggest that they develop solutions to the problems that they have encountered or can anticipate. She will ensure that the patient is reevaluated by Dr. B. Although not done before, she will propose that the three of them meet regularly to exchange ideas and experiences and address ongoing challenges.

Take Stock, Evaluate Outcome, and Revise as Needed

Drs. A and B agree to meet with Dr. Z. The meeting begins well, with Dr. Z “taking minutes” so that they would have documentation of the steps taken to address their practices. Dr. A willingly acknowledged the challenges he faced while covering for Dr. B, felt badly that he had handled the situation poorly, and was invested in working with his colleagues to improve their psychological and neuropsychological services. He acknowledged that the patient needed to be reevaluated by Dr. B.

Dr. B agreed with need to immediately reevaluate the patient and stated that he would do so; however, he became defensive at the suggestion that he may have neglected his responsibilities by not addressing the OT’s use of neuropsychological tests for therapeutic exercises. Given his openness to self-examination, Dr. A became angry with Dr. B for being unwilling to do the same. Dr. B left the meeting abruptly and expressed animosity toward Drs. A and Z from that point forward. Drs. A and Z worked together to improve their services and held inservices for other disciplines on a variety of neuropsychology-related topics, including educating them about neuropsychological services and the importance of only using neuropsychological tests for the purposes for which they were developed. The other disciplines were very receptive to the information and appreciated the inservices.

Conclusions

Egregious ethical problems and dilemmas attract attention but, in doing so, can distract clinicians from co-occurring subtle yet potentially more damaging ethical problems. Caution is often indicated when confronting ethical dilemmas to examine the surrounding circumstances for additional problems that may be contributing to the obvious problem or reflect a pattern of misconduct and should also be addressed, sometimes first.


Learning Exercises

1.Considering the ethical issues and Ethical Standards that you identified after reading the vignette, describe the similarities and differences between your analysis of the case and the analysis based on the ethical decision-making model. That is, did you conceptualize the case differently? If so, in what way(s)?

2.Identify factors that Dr. Z should have considered, but apparently did not, when determining how best to address the ethical problems that she discovered. Hint: review Chapter 12.






Afterword

Attempting to understand the complexity of the brain and the human experience of persons who present with brain-related concerns can be a daunting goal, and it is one that cannot be achieved without an understanding of the relevant ethical issues and challenges. Ethical challenges in clinical neuropsychology are many and varied. Although considerable overlap exists between the ethical issues relevant to clinical psychology and those that pertain to neuropsychology, unique variations and issues are encountered in neuropsychology. In this book, I have described common ethical issues and challenges encountered in neuropsychology, and I have emphasized three main points to facilitate sound ethical decision making and appropriate professional choices.

First, neuropsychologists should adopt a positive, proactive approach to ethical, professional conduct. Anticipating ethical challenges that may be encountered in a given practice setting or context, developing strategies for resolving such challenges, and maintaining a personal commitment to pursuing ethical ideals will maximize ethical conduct. Ethical misconduct may be intentional or unintentional, but a personal commitment to pursuing high ethical standards can reduce unintentional ethical misconduct.

Second, use an ethical decision-making model to resolve ethical challenges, proactively or once they occur. Models such as the one presented in this text provide a systematic method of gathering, reviewing, and weighing the information needed for appropriate ethical decision making.

Third, neuropsychologists should utilize multiple professional, ethical, and legal resources, including ethics committees and other colleagues, in the decision-making process. The American Psychological Association’s Ethics Code is the primary ethical resource for neuropsychologists in the U.S. and should typically be the first resource reviewed when anticipating or confronting ethical challenges; however, it is essential to consult additional resources, including colleagues, when the Ethics Code does not provide the necessary guidance or when confronting an ethical dilemma (i.e., when two or more ethical principles conflict).

As clinical neuropsychology continues to develop and evolve, so too will neuropsychological ethics. Neuropsychologists who are invested in pursuing high ethical standards will continue to serve consumers and the profession well and will likely achieve much satisfaction from their work.


Appendix

The Oral Examination: Professional and Ethical Issues

Excerpt from “The Oral Examination: Professional and Ethical Issues” (McSweeny, Kareken, & Bush, 2008, p. 68), which is a section of the American Academy of Clinical Neuropsychology Study Guide for Board Certification in Clinical Neuropsychology (Mapou & Kirkwood, 2008).

Procedures

First, the candidate will be introduced to the examiner and, after being seated, given a brief overview of the purpose and procedures for this section. The candidate then has approximately five minutes to read the vignette and consider the potential ethical conflicts. The candidate is welcome to take notes while reading the vignette in order to help analyze the issues, identify the relevant standards from the APA Ethics Code, and organize the presentation to the examiner. Any notes taken will be collected at the end of this section of the examination.

After the candidate has finished reading the vignette, he or she will be asked to identify and discuss the ethical issues in it. Although the candidate will be asked to identify the relevant standards from the Ethics Code, neither a verbatim recollection of specific sections of the Ethics Code nor a precise knowledge of the Principles and Standards is needed or expected. However, the candidate should be able to describe the concepts involved in the Ethics Code and discuss how they apply to the situation in the vignette. The discussion of the Ethics Code should include an explanation of the reasoning behind them. The ABCN is aware that parts of the current Ethics Code are controversial. A candidate should feel at liberty to disagree with a section of the Ethics Code, but with the expectation that he or she will be asked to explain, justify, and defend the objection.

In addition to being able to identify and discuss the parts of the Ethics Code inherent in the situation described in the vignette, the candidate should be able to discuss how the situation might be handled differently. The candidate should ask, “What would I do in this situation to resolve it in an ethical fashion?” Candidates should be ready to discuss solutions as well as problems.
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