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Introduction

The challenge of law and religion

Silvio Ferrari



The formation of law and religion (L&R)

The prophecy of André Malraux – “la tâche du prochain siècle … va être d’y réintégrer les dieux” (1955) (the task of the next century … will be the reintegration of gods into it) – seems to have come true: the “revanche de Dieu”1 has characterized recent decades, starting with Khomeini’s triumphant return to Tehran in 1979 and the establishment of the Islamic Republic in Iran up to the crowds that accompanied John Paul II’s voyages all over the world and the spread of Islamic banking in the major financial markets. These are very heterogeneous events but, taken together, they show that, in a world characterized by the decline of the attractive force of the great secular ideologies, religions are capable of drawing the interest and mobilizing the participation of an increasing number of faithful. As a result, religion is no longer considered an irrelevantfactor in the world of politics, media, and economics as it had been in the West and particularly in Europe (although not necessarily in other parts of the world)2 for several decades. However, the return of religion to the public sphere cannot be properly understood if its plural nature is overlooked: in the age of globalization Malraux’s “dieux” live side by side in the same geographical space and their coexistence generates tensions that were previously unknown (again, at least, in the West). Sometimes the inability to find viable legal solutions to religious diversity paves the way to violent clashes and persecutions, such as those which can be observed in recent months in some countries of the Middle East; on other occasions States, religious organizations and the international community have been able to prevent or mitigate the conflict through rules that are shared and applied by the majority of the population. Even though it is well known that law alone cannot be the solution to the problem, governments rely heavily on law to regulate these tensions (thus expanding the process of juridification of religion3) and lawyers are called upon to provide rules or even simple guidelines to address a situation that (mainly, but not only, in the West) is new: the coexistence in the same public space of people who profess very different religions.

These events explain why the relations between L&R are increasingly attracting the attention of scholars.4 No doubt this relationship goes far back, up to the point that it is difficult to distinguish the origins of law from that of religion.5 For many centuries the interferences between the former and the latter have been frequent and, according to some scholars, this was due not only to historical contingencies but to the fact that law and religion play a similar regulatory role in human life and thus present structural and functional similarities.6 However, at least in Western countries, the secularization of the State legal systems had loosened these ties and had pushed religion towards the private sphere of human life, that is the sphere where the law’s empire is less strong. The prominent public role recently acquired by religions has reversed this trend and has laid the foundations for the global emergence of a new field of legal studies called L&R.7 In fact, these studies have had a long history in countries such as Germany or Italy where – with different names (Staatskirchenrecht, Diritto ecclesiastico) – they date from the second half of the nineteenth century. But only in recent years has L&R become a global brand recognized anywhere in the world. Its success is confirmed by many signs: the publication of journals8 and book series9 that specialize in this area of study; the increasing number of L&R teachings offered by the university departments of law, theology, and political science;10 the foundation of research centers11 and national and international associations12 that gather scholars from every part of the world; the growing interest for L&R issues shown by large law firms; the space that these topics have gained in the newspapers and other media; and, not least, the publication of this Handbook, indicating that L&R studies have reached a significant level of maturity and complexity. Through these steps a body of experts in L&R has emerged, comprised of scholars and practitioners who are professionally engaged in the legal regulation of religious beliefs and their manifestations. But are lawyers capable of grasping all the complexities of L&R relations? Although never expressed in these blunt terms, this doubt lingers in the mind of many non-legal scholars of L&R and needs to be dispelled.

The question of the interdisciplinary approach

L&R is a field of study, research, teaching and professional practice that is part of the legal sciences and shares with them a practical approach and aim.13 Lawyers working in this field are expected to provide an adequate regulation of the many fields where L&R interact. Their task requires knowledge and expertise that, although not limited to the world of law, are functional to this aim. The bread and butter of this area of study and legal practice are issues like the registration and financing of religious communities, the building of places of worship, the display of religious symbols in public spaces, the teaching of religion at school and so on: all problems that require definite and appropriate solutions that lawyers are called upon to identify. However, the interest for the relationship between L&R has crossed the boundaries of the law and its “priests.” Sociologists, political scientists, anthropologists, theologians (and the list could go on) are increasingly interested in the intersection of L&R and have already offered important scientific contributions to its study. In particular, approaching L&R issues from new angles, they have been able to pose questions that had escaped the legal experts’ attention. Anthropologists provide a good example of this critical attitude, but the following remarks that concern their approach to L&R studies apply equally well to other human sciences scholars.

In many recent books anthropologists have started a discussion of the very meaning of the L&R category, wondering whether its use to interpret and regulate these two spheres of human life is functional to the power relations between different social groups and masks then a political purpose.14 They are critical of the definitions adopted by lawyers, that are considered too abstract,15 and tend to de-construct the category of L&R, challenging the possibility to define both terms univocally,16 questioning the plausibility of their distinction17 and the meaning of their relationship (see von Benda-Beckmann and von Benda-Beckmann 2009: 227 and 241–2). This deconstruction leads them to emphasize “the blending of ‘religious’ and ‘legal’ realms” and to criticize from this point of view the “custodians of the divide between ‘the religious’ and ‘the legal’” and their “aversion against the contamination of ‘pure dogma’, be it ‘secular legal’, or ‘religious’” (see Turner and Kirsch 2009: 16). In the view of these anthropologists, only a “multi-contextual analytical approach” is able to unravel the complexity of the L&R relationship, illustrating the multiplicity of meanings that it takes at the different levels and in the different processes and contexts in which human life is lived (see von Benda-Beckmann and von Benda-Beckmann 2009: 227).

Criticisms of this kind have the ability to make L&R scholars nervous, as they are afraid that their subject of study becomes so multiform and changeable that the end results are elusive. Hence their reluctance (with few exceptions) to engage in a serious dialogue with anthropologists about the epistemological possibility of using the category of L&R for descriptive and normative goals. However, answering the questions posed by anthropologists and other human sciences scholars is unavoidable if L&R scholarship wants to be up to the challenges of globalization and religious diversification. There is no space for fully discussing these issues here, so I shall limit myself to a general comment. It is difficult to deny that the distinction between L&R, as we know it today, is the product of a particular social and political context and reflects cultural presuppositions that are historically and geographically rooted. However, accepting this contextualization of the L&R distinction does not mean denying its hermeneutical significance to read what happens in today’s world and its practical value to grant, here and now, the rights to freedom and equality on which an inclusive and fair society is based. Once this point is clear, lawyers can only benefit from a dialogue with anthropologists as it provides them with an antidote against the danger of “essentializing” the L&R relationship and offers materials and tools to answer more adequately the legal questions that they have to address.

Other criticisms by anthropologists are more specific but no less helpful. Franz and Keebet von Benda-Beckmann underline that, in many L&R studies:

the field of relations and interactions is too restricted. The concept of “law” in these discussions chiefly denotes exclusively state and sometimes international law, notably human rights law. Other types of rules and institutions are referred to as customs, religion, or culture. The analysis of the relationship is then limited to the ways in which state law deals with religion and the space religions or a specific religion is granted within the state legal structure.

(von Benda-Beckmann and von Benda-Beckmann 2009: 227)

Again it is difficult to disagree with these remarks and, although L&R scholars are among the least guilty of a positivistic approach to their field of studies, the invitation to widen the scope of L&R studies cannot but be welcome in times of growing legal pluralism and overlapping jurisdictions.

At least in part, this difficult dialogue between lawyers and anthropologists is a consequence of the different perspectives from which they consider the relationship between L&R. Lawyers’ approach is essentially practical and normative and this explains why they are more immediately interested in legal provisions and court decisions; the cultural meaning of these rules is not ignored, but remains in the background of their legal reasoning. The interest of anthropologists is more theoretical and descriptive. They focus on the cross-cultural analysis of the ordering of human societies. The legal provisions and court decisions are not ignored but are considered as part of a web constituted by different normative orders, whose interaction at different levels of decision-making in various parts of the world is the focus of the anthropologists’ interest.

The two perspectives – the legal and the anthropological – are not incompatible but complementary. A legal expert who does not take into consideration the inputs offered by the anthropological analysis is likely to provide inadequate solutions to the concrete problems he has to solve and an anthropologist who gets lost in the maze of multiple meanings, levels and contexts that surrounds the subject he/she studies cannot offer a helpful background for the concrete answers the legal expert seeks legal expert. Until the capacity to perceive the synergies between the anthropologist’s and the lawyer’s task and to seize the opportunities they offer has been more fully developed, it is difficult to face the challenge of religious diversity and visibility, providing answers that are effective because they are based on the knowledge of all the elements that are at stake.

In different terms the same remarks apply to the relationship of L&R experts with sociologists, theologians, political scientists, philosophers and other human sciences scholars. This poses the question of the future of L&R studies: is it feasible, without disavowing the essentially legal nature of these studies, to open the field to the contributions that other human sciences can make? Will the lawyers be able to increase the interdisciplinary character of L&R studies, providing a reference point for scholars who are interested in these studies from a non-legal perspective? Is the interdisciplinary study of L&R a viable perspective? Is it possible to think of a sociology of law and religion,18 overcoming the doubts of scholars who think that “over-reliance on sociology results in work which is ‘law-lite’”? (Doe and Sandberg 2010: 329) Can we imagine an anthropology of law and religion?

It is a long journey, which is only just beginning. To give a signal in this direction, the present Handbook has collected – beside those of lawyers – the contributions of other scholars in the humanities. The first section of this book, in particular, has been conceived as a conversation-starter between lawyers, historians, sociologists, theologians, and anthropologists about L&R studies, their potentialities and future. In this light are to be seen Michael Welker’s analysis of the Biblical roots of the L&R relationship (Chapter 1), the historical perspectives provided by John Witte’s chapter (Chapter 2), the anthropological attention to “the different religious normativities of non-Western people” shown by Martin Ramsted’s text (Chapter 3), the “disconnect between the workings of the laws and the working of the societies in which these laws operate” highlighted in Effie Fokas’s sociological contribution (Chapter 4), and finally the detailed discussion of the inputs that lawyers can offer to “interdisciplinary conversations” provided by Peter Edge (Chapter 5). This last author underlines that law and lawyers have frequently been the “colonized” of interdisciplinarity, first by sociology, then also by anthropology, history, and theology. This remark is true but, nevertheless, surprising for an area of study like L&R, that is the primary preserve of lawyers (and, from a different angle, theologians19). Engaging with other human sciences scholars and taking seriously their questions, criticisms, and suggestions is the best way to strike a more correct and fruitful balance.

The controversial notion of freedom of religion and belief (FoRB)

The second section of this Handbook is devoted to FoRB. This choice is by no means surprising, given the importance this right has acquired in L&R studies. However, the central place it has been given in this area of scholarship is not uncontested and requires some reflection.

The success of the L&R brand has posed a few questions about the impact it may have on the governance of diversity and visibility of religion in the public space. The development of a specific legal field of studies and practice is not a “neutral” event as it can easily influence the understanding and managing of the relations that take place in the L&R field. What suggestions and directions are provided by this group of experts to the public administrations, parliaments and courts that are engaged with the regulation of religious beliefs? Beyond the different political, ethical, and religious convictions of each scholar and lawyer working in the L&R field, are there some fundamental principles that guide their activity? In other words, what is the “heart” of L&R as a field of study and a body of experts? The answer is simple but at the same time is the subject of a heated debate: it is the right to FoRB.

It was not always so. A few decades ago, the studies that we now call L&R (but then they had different names) mainly focused on the relations between church and State. The shift of attention towards FoRB was the main factor that ensured the success of L&R scholarship as it widened its scope beyond the borders of Christianity (that were implicit in the use of the word “Church”), placed the individual at the center of the stage and thus connected with the broader field of research on fundamental human rights.20 In this way L&R studies have entered a far larger cultural circuit and overcome the prevailing national perspective that had largely characterized the previous stage focused on Church and State relations. However, the emphasis placed on FoRB has not been equally appreciated by all.

To understand the meaning of this difference of opinions, a step back is required. The development of L&R studies, with their stress on FoRB, has been greeted with great favor by some scholars. They believe that the problems posed by religious diversity and visibility in the public space require a specific legal approach based on a set of principles and rules that reflect the “specialty” of religion (see Sandberg 2011: 195–7). According to these scholars, religious claims and commitments “involve matters of ultimate status and importance” and “tend, as a category, to be comprehensive in nature” (Berg 2013: 36–7). These two features (and others highlighted by different scholars) make religion “special” and support the demand that everything having to do with it is regulated by rules which take into account the specific characteristics of this unique dimension of human life. This approach leads to special prominence being given to religious freedom, regarded as the dominant principle that should inspire the work of lawmakers, judges and scholars in this field.21

These conclusions are not shared by all. Marco Ventura, in Chapter 11, mentions Jean-Philippe Schreiber’s critical remarks on the “subordination of certain fundamental rights to a sacralised religious freedom” and the “prevalence of a sovereign religious freedom for reasons of politics or ideology on the one hand and of identity on the other.”22 Schreiber and other legal experts doubt that religion is something special that requires a specific system of legal regulation and are convinced that the tensions arising from the coexistence of different religious and belief communities in the same geographical space can be effectively addressed on the basis of the rules governing non-discrimination, freedom of conscience, expression and association, without conferring a particular legal status to religious freedom. This point was forcefully made a few years ago by Winnifred Fallers Sullivan. Given that State laws afford religion a special protection, Sullivan writes, “courts need some way of deciding what counts as religion if they are to enforce these laws.” But it is impossible to decide on this point without embracing a particular conception of religion and setting up “a hierarchy of religious orthodoxy.” In the past, when people lived in a much more religiously homogeneous world, this problem was not perceived with the same urgency. But today we live “in a world of diaspora religious communities in which all religions are everywhere, in which all religions everywhere are governed by secular legal regimes, and in which all religions everywhere are being reinvented by their adherents to suit new circumstances” (Sullivan 2011: 3). Therefore it is time to recognize “the impossibility of religious freedom” and give up the corresponding right. “Forsaking religious freedom as a legally enforced right might enable greater equality among persons and greater clarity and self-determination for religious individuals and communities. Such a change would end discrimination against those who do not self-identify as religious or whose religion is disfavored” (Sullivan 2011: 8). This is not just an academic discussion: as noted by Brian Leiter (2013) where he comes to conclusions that are not far from Sullivan’s, taking one or the other way leads to give different solutions to issues like the kirpan worn by a Sikh in spite of the rules that forbid the carrying of weapons in public places or the religious soup kitchen opened in breach of zoning laws.

Other scholars are critical of the right to FoRB (as conceived and regulated today) from a different point of view. They do not think that FoRB is impossible, they think that FoRB is biased because it is a cultural construct that Christian and Western countries have imposed on the rest of the world. In a book written more than 20 years ago, Talal Asad argues that at a certain point of European history religion was defined as “a transhistorical and transcultural phenomenon.”23 This supposedly universal notion of religion is in fact loaded with implicit Christian theological concepts. In particular, it rests on the idea that religion is qualified by an autonomous essence which is separated from the essence of science, politics, law and so on.24 According to Asad, “this separation of religion from power is a modern Western norm, the product of a unique post-Reformation history” (1993: 28) that is utterly incapable to understand religious traditions (the Muslim one, for example) where religion, politics and law are not separated. The right of FoRB, at least as it has been formulated in the human rights instruments and in most State constitutions, is based on this separation, that is reflected in the distinction between forum internum (the right to have a religion, to change it, to have no religion) and forum externum (the right to manifest religious convictions). This distinction is at the foundation of art. 18 of the UDHR and art. 9 of the ECHR and provides the yardstick to decide what deserves absolute (the forum internum) or relative (the forum externum) protection.25 Like the notion of religion, Asad concludes, the right to FoRB is a product of a specific culture and as a consequence is functional to its needs and interests more than to those of other cultures.26

Sullivan’s and Leiter’s books pose a problem directly connected to L&R studies. They imply that there is no point in talking about L&R because there are many religions, secular worldviews, religious and non-religious claims of conscience and they are so different that it is impossible to place them within a unified framework labeled L&R without privileging (at least unconsciously) one form of religion over all others or religion over non-religion. Asad’s books also question the soundness of the L&R category as they entail that these studies reflect a Western vision of the relationship between these two dimensions of human life. Confronted with these considerations, L&R scholars cannot avoid a difficult question: is their scholarship, with its insistence on FoRB, really suited to understand and regulate the new role played by religions and secular worldviews in contemporary societies, or does it end up favoring discrimination and privileging established religions (and particularly those with Western roots)?

This question is at the center of the Handbook section devoted to FoRB. The chapters included in it approach the problem from different angles and provide different answers. However, they have at least one point in common. The books written by Sullivan, Leiter and Asad share the conviction that the right of FoRB is beyond repair, that is it has exhausted its capacity to be widened to include new religions or worldviews and to be adjusted in a way that makes it less dependent on a particular culture. The chapters of this Handbook take very seriously the considerations of these authors but most of them do not uphold their conclusions and focus on the changes that are required to bring the protection granted to FoRB up to the demands of a religiously and ethically plural society.

Becoming aware of the cultural presuppositions on which the notions of L&R and FoRB are based is the first step in this direction, Prakash Shah and Pamela Slotte argue in their chapters (Chapters 7 and 8). Shah challenges the “idea that all cultures have religion.” He does not believe that “religion is a cultural universal” and, following Balagangadhara, holds that “some cultures have religion and others do not.” Shah claims that the theoretical framework of this idea of religion as a cultural universal is provided by Christian theology, whose presuppositions – far from being erased – have been universalized by the process of secularization. The influence of Asad’s ideas is perceptible, but the interest of Shah’s contribution is mainly in their legal application. Through an exam of the caste discrimination law in Britain and of a US case on the teaching of yoga in State schools, Shah claims that “Western law acts as an agent in the secularization of the key claim of Christianity about the falsity of pagan traditions.” He concludes that “secular law and freedom of religion,” far from acting “as mechanisms for the neutral management of cultural diversity,” incorporate key Christian claims that are discriminatory against other religions to say the least. Pamela Slotte approaches the same issue from the angle of international law. She dwells on “the implicit notion of religion” that permeates the ECtHR decisions and explores the avenues that connect it to the doctrine of traditional (and mainly Christian) religious communities, whose notion of FoRB presupposes the separation between belief and action on the one hand and politics and religion on the other. Echoing Asad’s and Sullivan’s considerations, Slotte highlights the danger that “established traditional expressions of religion become an exclusionary point of reference;” at the same time she is aware of the “inescapable embeddedness of ideas” and underlines that the Court’s acknowledgment of its own prejudices is the first step to overcome them. Moving the focus from Asad’s to Sullivan’s and Leiter’s considerations, Arif Jamal considers the different definitions of religion adopted by national courts and the impact they have on FoRB. He notes that “if we are to provide for freedom of religion and belief then it seems we should have a way of determining what this freedom protects, what limits there might be on the freedom and how freedom of religion interacts with other rights or considerations,” but he does not conclude that the variety of religions and beliefs makes FoRB impossible. Rather, he supports “a broad and pluralistic approach to determining questions of what is a religious belief, centered on the sincere, albeit subjective, convictions of the individual(s) concerned.” Fred Gedicks opens his chapter (Chapter 9) by writing that:

the liberal democracies of the West have shifted their principal orientation from liberty to equality … The result has been a reconceptualization of religion and religious exercise, from a former understanding of religious exercise as the activity of distinct communities having no secular analogues and entitled to special solicitude by government, to the current understanding in which belief is increasingly viewed as one of many possible ways of orientation of one’s life, no worse than secular ways of living, but also no better.

Gedicks too deals with the same issues discussed by Sullivan and Leiter, but his answer is different: getting rid of FoRB is not a necessity if more room is given to “a general norm of equality among religions and between belief and unbelief.” Finally, John Madeley (Chapter 14) reminds us that, even within the Western cultural setting, there are important variations in the way FoRB is understood. Through an exam of the constitutional provisions devoted to its protection, he discusses the tensions between the “element of religious privilege” characterizing many State–religion national systems in Europe and the “American church–state separationism.” He wonders whether:

the advantages afforded by “protected area” status in Europe might, however, be presented as part of a Tocquevillean “tacit bargain” or trade-off: the protection of secular space from the claims of religious groups to influence the content and scope of legislation, in exchange for the special protection of the freedom of religious groups, institutions and individuals from state encroachment on their internal and/or private affairs.

The other chapters collected in this section are more directly devoted to the increasingly controversial interaction between religion and human rights and to the tensions that, in this framework, surround the right to FoRB. Sometimes religious rights and human rights are regarded as incompatible entities, competing universals that are bound sooner or later to clash. Eva Brems and Lourdes Peroni (Chapter 10), and Marco Ventura (Chapter 11) argue that they are related in a much more complex and nuanced way, as it develops through a play of reciprocal appropriations, rejections and variations both in the religious and the secular domain. All these authors stress the dynamic character of this relationship, explained by the fact that neither human rights nor religion are “monolithic, reified and fixed entities.” The section is completed by the chapter written by Javier Martínez-Torrón (Chapter 13), who strongly argues in favor of recognizing that the protection of conscientious objection is a public interest, and Nazila Ghanea (Chapter 12), who invokes a more robust implementation of non-discrimination rules, particularly in reference to non-State actors, taking as model the anti-discrimination international instruments that concern race and sex.

Taken together, all these chapters show that L&R studies are fully engaged in the exploration of the new challenges presented by the globally emerging new religious landscape and are supported by the conviction that it is possible to effectively cope with them. Instead of giving up the right to FoRB as a chimerical or biased tool, they tend to rethink it along new lines. In my opinion this approach deserves to be supported and expanded to other lines of research. One is based on Veit Bader’s notion of “embedded even-handedness” (see Bader 2007). This concept takes into account that our cognitive and normative frames are culturally embedded but it does not derive from this acknowledgment the consequence that attaining even-handedness requires a disregard for the symbols, rituals, traditions that are rooted in the history and culture of a people: as underlined by Joseph Carens (2002: 12), “being fair does not mean that every cultural claim and identity will be given equal weight, but rather that each will be given appropriate weight under the circumstances and given a commitment to equal respect for all.” This principle provides a helpful criterion to evaluate country-specific disciplines of FoRB, underlining the need to consider both the goal that should be intrinsic to each legal system (granting even-handedness) and the legal system’s roots (“embeddedness”) that inevitably affect the paths by which that goal is attained. Another line of research is inspired by the notion of “particular universalities” (see Espín 2007). Questions connected to FoRB need to be addressed through answers that aim to have a universal scope, in other words answers that are proposed as a solution that is not limited to a specific cultural context. At the same time the notion of “particular universalities” accepts the fact that these answers are rooted in a particular history and culture, and therefore represent one way (not the only way) to reach a solution: as a consequence the existence of other answers – grounded in a different context – must be accepted. Given that they address the problems with the same universal intent, these answers are not “incommensurable” and their effectiveness can be compared through an examination of their legal translations. From this point of view, comparing the solutions that different legal systems give to specific issues affecting FoRB makes it possible to assess how much these legal provisions offer answers that go beyond the particular cultural context in which they have taken shape and provide solutions that can be accepted (with the necessary adaptations) in other cultural and legal contexts.

Looking at the issues considered in this section of the Handbook through these two lenses leads to affirm the “possibility” of FoRB without identifying it with its Western model and without concluding that all models of FoRB are to be considered equally good (or bad). While retaining the concept that a general understanding of FoRB as a universal human right is feasible, such an approach recognizes that this right can take different forms and be implemented in different ways in different contexts. At the same time it does not conclude that these forms and implementations are equally respectful of the right to FoRB: some may be better than others and their comparative examination makes it possible to evaluate how effectively FoRB is granted in country-specific legal systems.

The changing system of the State–religion relationship

Although private subjects are playing an increasingly important role in L&R matters (as underlined in Nazila Ghanea’s chapter), States still have a dominant position in this field. Without forgetting that State law is just one component of a larger picture, in many parts of the world family laws, education laws, and labor laws are largely State laws and provide the legal framework for the regulation of religion, including issues regarding FoRB. For this reason the third section of this Handbook is devoted to the relationship between States and religions.

The legal framework of this relationship is quickly changing all over the world. The signs of this change are quite evident, but a coherent picture showing the direction State–religion relations are taking has yet to emerge. It is possible to identify two broad trends that, with many variations, recur in most countries. The distinction can be drawn according to the different importance attributed to community and individual rights on the one hand and to religious freedom and equality on the other. Some legal systems privilege group rights and collective religious freedom, giving a lesser position to individual rights and equal treatment of citizens. Others give precedence to the rights and freedoms of individuals in a framework dominated by the notions of equality and non-discrimination. Many countries place themselves in a middle ground between these two extremes, trying to combine individual and collective rights, freedom and equality. The ideal of a strict separation of State and religions seems to be less strong today than two or three decades ago. The return of religion to the public square has encouraged strategies based on the cooperation, in many different forms, between States and religious organizations.

These issues are at the center of Rajeev Bhargava’s chapter (Chapter 15), which provides the bridge between this section and the previous one. After distinguishing religious-centered and secular States, and further differentiating a number of versions of both, the author concludes that a particular type of secular State “can better protect freedom and build an inclusive society and polity on fair and equal terms.” It is “a secular state that keeps a principled distance from all religions and is able to both help and hinder their institutions and practices depending entirely on which of these strategies undermines intra and inter-religious domination. It neither actively disrespects religion nor passively over-respects it. It embodies a stance of critical respect.” This idea of “principled distance unpacks the metaphor of separation” between church and State in a way that does not imply mutual exclusion, accepting “a disconnection between state and religion at the level of ends and institutions” but avoiding making “a fetish of it at the … level of policy and law.” Without necessarily accepting Bhargava’s view, the following chapters deal with the same problem – how to build a fair and inclusive society – through a specific analysis of the fields where State and religions meet more frequently.

In her examination of family law, Jane Mair (Chapter 16) endeavors to answer two basic questions: “To what extent are families a public or a private concern? What is the function of family law: the facilitation and accommodation of individual preference or the promotion of socially valued models?” The author insists on the shifting boundaries that divide public and private spheres, individual and collective interests, arguing for a careful broadening of “contractual settlements within a family setting” so as to make more room for individual choices in the ordering of family relations. Myriam Hunter-Henin (Chapter 17) discusses the place of religion in school education through an exam of the ECtHR decisions concerning the teaching of religion on one hand and the display of religious symbols on the other. She identifies a contradiction in the court case law. The emphasis on State neutrality that characterizes the religious education case law “leaves little space for RE courses that favor one religion over others,” while when religious symbols are at stake the court has shown a greater deference to national arrangements “even when they confer greater visibility on the majority religion.” A reconsideration of the margin of appreciation granted to States through “a more robust proportionality test” is the road the author suggests to balance State interests and individual rights. Lucy Vickers (Chapter 18) too concludes her analysis of religion in the workplace with an appeal to make larger use of mechanisms based on the concept of proportionality, so that the competing interests at stake can be evaluated through a careful and contextual analysis. At the same time, Vickers is aware that this approach “can be a cause for concern, because it can lead to difficulties in predicting the outcome of cases.” Niels Kærgård (Chapter 19) explores a neglected field of L&R studies, the “interactions between economic development, law, moral, ethics and religion.” The debate started by Weber and Sombart about the relation between religion and economic development lost much of its interest in the ’30s when mainstream economics moved in a mathematical and statistical direction. Recently, however, the new institutional economics of Douglass North has reopened the discussion, reintroducing religion, ethics and cultural traditions as significant elements of economical analysis (although, Kaergard concludes, we are still far from fully understanding their impact on economic development). Christian Byk (Chapter 20), discussing the challenges raised by bioethics (another field that had been for a long time overlooked by L&R scholars) identifies the central problem with great clarity:

Having expelled religion from the practice of medicine and science and further considered that physicians and scientists could not decide alone on ethical questions, our world is facing a crucial issue. How can we include ethical values in our law without importing the religious background which nourishes the old discussion between what should be morally permissible or prohibited?

Byk is aware that the diffidence with which some religious organizations considered the bioethicists’ work has given way to a more balanced attitude, but he wonders whether the invocation of “imprescriptible human values,” that in the view of many Churches should limit scientific research, is a way to translate old religious dogma in a new language.

Generally speaking, the chapters collected in this section of the Handbook convey the impression of a “work in progress.” They do not identify established global patterns of the State–religion relationship but rather describe processes and trends that are evolving and are frequently internally conflicting, contested and controversial. It is possible to identify some recurring themes: the accent on proportionality, for example, or the need to increase the internal plurality of national legal systems, but it is difficult to go beyond these general indications. The religious landscape of many countries is changing at a speed that does not allow us to clearly identify the legal principles on which a new system of State–religion relations is going to be based. Much will depend on how some particularly thorny issues are settled and this is the topic of the last section of this Handbook.

Controversial issues

A few years ago John Witte and Christian Green wrote that apostasy, blasphemy, conversion, defamation, and evangelization constitute the new alphabet of religious freedom, meaning that many offenses against FoRB concern these issues.27 While this is correct, it is impossible to escape the impression that such new alphabet is in fact an old one: the same issues were discussed at the time of Voltaire and even before. What is new, then, are not the topics (Jane Mair notes in her chapter how “familiar” they are28) but the setting in which they are considered, that is largely defined by the notion of individual human rights. As a consequence of globalization and migration, this setting, that seemed to be solidly established (at least in the West), has been questioned once again.

With the addition of gender and religious symbols, the alphabet of religious freedom evoked by Witte and Green corresponds to the topics that are discussed in the last section of this Handbook under the title “controversial issues.” The common thread that binds the chapters collected in this section is the endeavor to find viable solutions to difficult problems. Sometimes the authors are able to point to a road that offers better chances than others to lead to a satisfactory outcome. Addressing the thorny issue of the relation between freedom of expression and FoRB, Jeroen Temperman (Chapter 25) supports a “triangle of incitement” model, according to which legal restrictions of freedom of expression should be limited to instances where there is “an Advocator who incites an Audience to commit specific adverse acts – discrimination, hostility, or violence – against a Target Group (e.g. a religious minority).” Adopting this model leads to “decriminalize blasphemy and defamation of religion whilst taking seriously the issue of incitement to violence and discrimination.” Tad Stahnke concludes his chapter on proselytism (Chapter 26) with six points that provide operative guidelines. Their gist is that proselytism (defined as “the purposeful attempt to change another’s religious beliefs or affiliation”) is an integral part of FoRB and therefore “must be protected irrespective of the content of the views asserted by the source, the manner in which those views are asserted, and whether the interference stems from state or private action.” Of course, restrictions on proselytism are possible but they must further a secular interest and must be proportionate to its realization. Sometimes the issues considered in a chapter are so complex and in evolution that a clear pattern of regulation is not available and the authors focus on the direction where such pattern has to be sought. Confronted with the irrepressible variety of meanings that a religious symbol can have, Hana van Ooijen is skeptical about the opportunity to address this problem through abstract and general legal provisions and supports a pragmatic approach characterized by a “renewed emphasis on proportionality,” that is the “key to striking the proper balance between the various interests involved, and to attuning a balancing test to specific situations.” Ayelet Shachar’s chapter (Chapter 21) revolves around the question of “what is owed to those women whose legal dilemmas (at least in the family law arena) arise from the fact that their lives have already been affected by the interplay between overlapping systems of identification, authority, and belief – in this case, religious and secular law.” She is convinced that “instead of asking women caught in the knots of secular and religious marriage laws to leave their cultural worlds behind, it is preferable to make these worlds visible and ‘legible’ to the official justice system.” In her opinion, the best way to reach this goal:

is to explore options for bringing non-statist sources of law, including certain aspects of religious law, into the fold of domestic, regional and international legal orders by introducing safeguards that will ensure that women who belong to minority religions are not forced to choose between their culture (or religion) and equality guarantees included in these multiple sources of law- and identity-making.

Nadirsyah Hosen (Chapter 22) considers the topic of religion and security in a broad perspective. The core of the problem is the “paradox of tolerance”: liberal constitutionalism “grants a protected sphere to individuals and organizations that may not be inclined to reward the protection by being tolerant themselves with competing religions or with the state.” The author is aware that law cannot be the only answer and wonders whether the legal definition of FoRB reflects adequately its complexity, as “religious freedom is more than the simple freedom to believe and practice a ‘religion.’ It is the power of ideas, values, beliefs, and related behaviors that support the ideals a society holds as aspirational.” He concludes that “maintaining the rule of law is not the only option in dealing with terrorism. A holistic approach together is needed. This is to include an accommodation of pluralism in order to pursue communication and mutual understanding.” Finally, Abdullah Saeed looks at the question of apostasy in the context of Islam, as part of a broader argument for freedom of religion among Muslims. He correctly underlines the fact that “to achieve a genuine and sustainable shift in attitude among Muslims, support for freedom of religion must come from the Islamic tradition.” To this end he focuses on the notion of Maqasid al-shari’a, the goals and objectives of the shari’a, and more specifically on the principle of protection of religion, which is one of the most important goals of shari’a. Relying on ancient and modern authorities in Islamic law like al-Shatibi and Kamali, he applies a method based on “inductive corroboration” to bring together all the texts in the Islamic tradition that support freedom of religion. Concluding his analysis, Saeed writes that, although “the protection of religion is not explicitly concerned with religious freedom as articulated by Article 18 of the UDHR, […] the notion of maqasid can be used to support a more expanded understanding of the protection of religion.”

Saeed’s contribution provides the right note to conclude this introduction. Our world is moving closer to Robert Cover’s vision, where people live in different normative universes that Cover defines as “a world of right and wrong, of lawful and unlawful, of valid and void.” Religious and belief communities are a good example of these normative worlds: they are the places where new legal meanings are created through the personal commitment of the community members, who apply their will to transform the “extant state of affairs” according to their “visions of alternative futures.” But the coexistence of different legal worlds requires a system-maintaining force, which Cover identifies in the “universalist virtues” of liberalism, embodied in the modern State: without them these legal worlds “would be unstable and sectarian in their social organization, dissociative and incoherent in their discourse, wary and violent in their interactions.”29 In other words, normative communities cannot flourish without the State legal framework.

Engaging with religions and secular worldviews provides States and international organizations with a good option to build a fair and inclusive society, as long as equal treatment and individual rights are respected. L&R, with its double focus on religious and religion laws, is ideally placed to perform this job.
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Interdisciplinary perspectives on law and religion
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Law and religion in the biblical canon

Michael Welker



Law and religion “continue to cross-over and cross-fertilize each other.” Not only throughout history but still today, as John Witte (2014) rightly states, have law and religion been related conceptually, methodologically and institutionally. They share hermeneutical, casuistic, systematic and pedagogical methods, and they are both deeply related to human morality (Fuller 1969; Schweiker 1998; Raz 2009).

Law, religion and morality

Human beings have to mutually attune their ways of thinking, acting and behaving. In a general way, they foster this attunement by moral communication. In moral communication, they influence each other by giving or withdrawing respect, by promising respect or by threatening to withdraw it (Luhmann 1978; Welker forthcoming 2015). The modes of respect come in a broad spectrum from a sharp, short view on each other to vibrant admiration. The communication of respect starts with teaching in earliest childhood and reaches to operations of the most elaborated global media systems today. The indispensability of moral communication to social life is the reason why a naïve perspective automatically links moral communication with a positive ethical orientation. But this is not necessarily the case. The quality of the moral communication is connected with the value systems that inform and guide the processes of giving or withdrawing respect. And it is also connected with the stability of its orientation, with the “security of expectations,” which it provides (Welker 1986). Here, the interconnections of law and religion with morality and morals come into play.

In a simplistic way it is possible to say that law and religion relate morality to God and to justice and that they thus guarantee the “goodness” of morals. But God and justice are complex realities and loaded terms. These terms can function as mere ciphers of pretense in order to protect self-righteous or even evil behavior and lust for dominion and oppression. It is therefore most important to unfold and examine what “law and religion” provide in concrete contexts of life and thinking. And it is also most important to explore and cultivate not only the mutually strengthening normative potentials of law, religion and morality, but also the powers of mutual control and mutual critique. In order to serve this purpose, the following contribution deals with the relation of law and religion in the biblical traditions. It helps to decipher the notion of “law” in canonical religious texts that are of the highest importance for religious and moral communication in Jewish and Christian communities of faith.

The many meanings of “law” in the bible

Biblical talk of “law” is no less complicated than the use of the term “law” in legal studies or in the natural sciences (Welker and Etzelmüller 2013; Welker 2014). The biblical law can shed great light on legal, moral and theological thinking. But it does not offer illumination in the form of a simple idea or a single clue.

In some Christian communities, all of the Old Testament is termed “the Law” – a whole book that has “grown” over a millennium. Some theologians see in the biblical law only “the divine demand or the divine imperative” – a mere figure of thought. In some Jewish and Christian thought, the five books of the Torah, that is the five books of Moses in the Hebrew Bible, are called “the Law.” Within this corpus of text we find three substantial legal corpora. They offer us the best clues to penetrate and understand the relation of “law and religion” according to the biblical traditions. These legal corpora are:

(1)  the Book of the Covenant (Ex 20:22–23:33);

(2)  the law in Deuteronomy (Deut 4–26; 29f); and

(3)  the so-called Priestly Law (Ex 25–23; Lev 1–7; 11–26; Num 1–3).

We also find texts in the Psalms (Ps 1; 19B; 119) and in the Wisdom traditions (for example, Eccl 24; cf. 1; 6; 9f; 15; 23; 51 and Bar 3f) that have been associated with “the law.”

Finally, the Torah respectively the Old Testament offers two versions of the “Ten Commandments” (Ex 20:2–17; Deut 5:6–21). In many outside perspectives and in many Christian catechisms, these Ten Commandments have been regarded as “the law” in general (cf. Smend and Luz 1981).

What then is the biblical law? A whole canonical book that grew over a millennium? Selected texts from the five books of Moses? Further selected texts from the Hebrew Bible? Or the so-called “Ten Words,” the Ten Commandments, which can be regarded as a great tutor in a combination of basic religious ethos and a neighborhood ethos? (Miller 2009). Or is it just a moral figure of thought, comparable to the famous categorical imperative of Immanuel Kant?

According to Konrad Schmid, on all these levels the emphatic term “law” (Torah) in the Hebrew Bible means “the one and complete, normative, literally codified will of God … the one and only way to a successful life and an adequate relationship to God” (Schmid 2013). But what exactly is it that God wills and what characterizes a successful life?

Justice – mercy – worship: “the weightiest matters of the biblical law”

Matthew 23:23 describes the “weightiest,” the most important aspects of the law as “justice, mercy and faith.” These three elements are indeed present with differing degrees in all biblical law texts. In a particular clarity, the “Book of the Covenant” interrelates three clearly distinguishable groups of regulations:

•  Regulations dealing with the juridical conflict solution and the legal maintenance and transformation of social life by the law (the juridical code of the law).

•  Regulations that aim at the protection of the weak and the systematic safeguarding of their interests. I called these regulations “laws of mercy” (the mercy code of the law).

•  Regulations that deal with the cult, with the public and generally accessible relationship with God and the life of worship (the cultic code of the law).

The juridical code of the law

The juridical regulations assume the existence of a community of equal persons and aim at regulating the restoration of this equality following situations of conflict. The laws of mercy, however, assume a common coexistence of persons of equal status with persons of unequal status. They regulate the free and creative self-withdrawal of the strong for the benefit of the weak (Welker 2014). Finally, the code that deals with the cult regulates public contact with God and its religious and ethical impacts. Despite their differences, the three groups of regulations share numerous points of contact.

At its core, the Book of the Covenant contains a collection of juridical regulations that have been termed “archaic law” (Ex 21:12–22:19). This collection of legal regulations is bracketed on both sides by “laws of mercy,” namely “slavery laws” (Ex 21:1–21:11) and a collection of legal regulations for the benefit of the acutely and chronically weak – widows, orphans, the poor, the stranger (Ex 22:20–23:12). In turn, at the beginning and end of the Book of the Covenant, the laws of mercy are framed by laws that deal with the cult (Ex 20:22–21:11 and 23:13ff) (cf. Schwienhorst-Schönberger 1990; Welker and Etzelmüller 2013: 205ff).

These early juridical rules consist of an initial phrase that provides a “definition of the offense” and is then followed by a second phrase, a “determination of the legal consequence,” both combined in an “if-then” formula. For example:

•  Ex 21:33f.: “If someone leaves a pit open, or digs a pit and does not cover it, and an ox or a donkey falls into it, then the owner of the pit shall make restitution …”

•  Ex 21:35: “If someone’s ox hurts the ox of another, so that it dies, then they shall sell the ox and divide the price of it; and the dead animal they shall also divide.”

Many scholars agree that this so-called “casuistic law” was originally a narrative of a legal conflict and its settlement (Boecker 1980). Through complex processes of abstraction, a repeatedly tested and proven settlement is raised to the level of a legal regulation. In addition to proving the worthiness of the law by repeated public approval, there was also an interest in appropriate calibration, consistency and coherence among the differing laws. Thus, for example, a distinction was made between the theft of cattle and the concealed theft of cattle (by selling or eating the animal). These cases were distinguished by differing levels of compensation, which also likely served as a deterrent (cf. Ex 22:1 and 3). Following a similar logic, murder and manslaughter are distinguished and attract differing compensatory penalties (cf. Ex 21:12ff).

The leading legal ideas or legal principles become particularly clear when we look at the famous talion formula (Ex 21:23–25). In the case of particular injuries in physical conflicts, the authority in charge of administrating justice was instructed: “If any harm follows, then you shall give life for life/eye for eye/tooth for tooth/hand for hand/foot for foot/burn for burn/wound for wound/stripe for stripe.” This often quoted “eye for eye, tooth for tooth” formula has been misunderstood as an expression of retaliatory thinking. However, the talion formula is precisely aimed at limiting the dynamics and escalation of revenge and retribution:

The point here is to limit that mechanism of vengeance triggered by a particular harm, and to allow for the survival of those concerned … The escalation of revenge … should be prevented through use of the talion. Therefore, one could paraphrase the talion formula as: Only one life for a life, only one eye for an eye, only one tooth for a tooth.

(Boecker 1980; cf. Schmid 2014)

Yet the limitation and termination of conflict alone do not yet reach the level of a legal regulation (it could also be achieved by brutal measures of intimidation). The level of the law is attained when the (abstractly) thematized dispute and its consequences are observed and recorded in a form that can be applied to other forms of conflict and their consequences. Not only the theft of cattle (a, b, c, d), but also the theft of grain (a, b, c, d) and even the theft of persons or bodily harm become typified, calibrated and limited; they are considered from a leading point of view and are thus regulated: for example, in accordance with the principle of compensation. Across a range of abstractly composed “cases,” a principle is maintained (at a second level of abstraction) that connects the definition of the elements of an offense from the most differing contexts. Thus, regulative legal ideas or principles now have an effect upon the determination, comprehension and limitation of legal cases (cf. Welker and Etzelmüller 2013: 205ff).

The juridical regulations seek to redress the conflicts, to restore the state of events to what it was before the conflict or, when this is not possible, to limit the conflict by concentrating on compensation. In this way not only past but also future conflicts can be treated as isolated and in principle closed, limited cases; they are standardized. This is an enormous achievement. By legally typifying and standardizing concrete conflicts, their beginnings and ends are made foreseeable. Due to the abstraction and objectification of the law, present conflicts can be treated in the same way as past conflicts. Understood from a legal perspective, conflicts become identifiable as something in principle already gone by. Their solution is not only familiar, but as good as already carried out. In this way the law provides normativity and “security of expectations.”

The mercy code of the law

The juridical regulations in the Book of the Covenant are preceded by so-called “slavery laws,” which start with the sentence: (Ex 21:2): “If you buy a Hebrew slave, he is to serve you for six years. But in the seventh year, he shall go free, without paying anything.” And they are followed in Ex 22:20ff by a series of such regulations that deal with the protection of the stranger (Ex 22:20 and Ex 23:9), of widows and orphans (Ex 22:21ff), the poor (Ex 22:24ff; 23:6ff and 10ff), those who are powerless, lack influence or are otherwise isolated (Ex 23:1ff), and even deal with behavior over against an enemy or opponent (Ex 23:4f).

These regulations, generally formulated as (appellative) so-called “apodictic laws” (Weinfeld 1972; Boecker 1980), are clearly distinguishable from cultic and conflict-solving legal regulations. On the other hand, in individual cases they are tightly related to and interwoven into those laws, representing a type of hybrid. (For example, the cultic regulations that cover the Sabbath and the Sabbath year expect positive impacts upon slaves and foreigners.) By making mercy and compassion themes of the law, behavior over against the weaker is removed from the capricious, random inclinations of the individual and their bondedness to a particular situation. There should also be a particular security of expectation for merciful acts. Behavior toward the acutely or chronically weak is placed under the pressure of public expectation and directed toward compensatory legal relationships.

The laws of mercy go hand in hand with the discovery of new formative possibilities in the evolution of the law. This already becomes clear in the first, elementary regulations of the slavery laws (see above). The law formally brings the circumstances of slavery, completely natural in the societies of the ancient Near East and indispensable for their economic and social order, onto the same level as regulated conflicts. This means that the law not only aims at dealing with acute and short-term cases, but also with long-term transformational processes that altered the relationship between unequals into a relationship between equals. Besides being an instrument of short-term dealing with individual and social conflicts, the law thus becomes an instrument of long-term social transformation.

This transformation had revolutionary consequences for ancient slaveholder societies. For the slaves, at least for the “Hebrew slaves,” this meant that they were to be viewed as potentially free persons and treated accordingly. The law presents this as a conclusion in various regulations, e.g., Ex 21:20: “When a man strikes his slave, male or female, with a rod and the slave dies under his hand, he shall be avenged.” Thus, slaves could no longer be viewed simply as “speaking tools” with which the owner could do as he or she pleases and only in accordance with their own exploitative interests.

The systematic connection between justice and mercy in the law has been extremely formative in two respects: it provides the evolution of the law with a developmental direction toward a “just and humane law.” The “humane” development of the law is characterized by its compatibility with the protection of the weak and a corresponding context sensitivity. On the other hand, by connecting the protection of the weak with the juridical law, the way was prepared for its pluriform institutionalization, from leaving the land to lie fallow for the benefit of the poor and stranger, to regular contributions for widows and orphans, to modern institutions for social welfare and diaconal aid as well as state efforts to provide dependable universal healthcare and education. The law aims at the institutionalization and routinization of mercy in order to free and ennoble people and to maximize equality and reciprocity among them.

The cultic code of the law

The cultic code of the law serves the constitution of a religiously active public. According to the Book of the Covenant this public only refers to free (non-enslaved) males. Yet within this demographic there is no hierarchical structure: Ex 23:17: “Three times in the year all your males shall appear before the Lord God” (cf. Deut 16:16).

According to Deuteronomy and later traditions, the festivity of the public “before God” should also include women and children, even slaves and foreigners residing with the people (cf. Deut 12:7.18; 14:27; 15:20; 16:11.14f; 26:11). We might even speak of a long and slow development toward a nonhierarchical constitution of the worshipping public, including all segments of the population. There are clear interdependencies between this constitution of a religious public of equals and a legal and moral culture aimed at equality. As with other intra-legal constellations, the texts indicate reciprocal relations and co-evolutions.

The cultic public was ascribed to the nation (the people), to that community that God “with a mighty hand” led out of slavery from Egypt. A so-called motive clause, “You yourselves were strangers in Egypt,” or the express addition “you yourselves know how it feels to be aliens” (Ex 20:2; Ex 23:9; cf. Ex 22:20) can be found in all biblical legal corpora (Deut 4:34; 5:15; 7:19; 11:7; 26:8; as well as Lev 19:34; 26:13; cf. also Deut 5:6 and 15).

The self-understanding of the community “before God” is determined by God’s historical interventions into the social relations and affairs of life. These historical experiences extend beyond the concrete experiences and possibilities for experience of the cultic public. Even those who were never personally in Egypt allow themselves to be addressed as those who were slaves in Egypt and were liberated by God’s hand. This process is highly consequential. As with the free constitution of a public that tends toward egalitarianism, it stands in a reciprocal relationship with the development and binding power of the juridical and the mercy code of the law.

This preparedness to take hold of particular foreign experiences and experiential connections and to allow them to be binding under particular conditions is indispensable for the legal culture and the mercy code of the law. Why is the double identity “You were strangers, now you are free!” not rejected as either disconcerting or ironic? Why are the legal-moral demands of the mercy laws not simply rejected with Nietzschean disgust? It is a broad temporal perspective on human life that generates a sensitivity for the endangerment and frailness of all human life (the child, the sick, the frail aging in each of us). And this sensitivity helps us to appreciate the co-evolution of religious, legal and mercy-moral aspects as we encounter them in the biblical law. The “motive clause” transposes the sensibilities of a familial, mutually supportive community into a historical-sociopolitical dimension.

Covenant, sacrifice and atonement: further formative elements in the biblical law traditions

There are many significant differences among the law corpora in Exodus, Deuteronomy and the so-called Priestly Law. Above all, there are major expansions of those regulations dealing with the performance and maintenance of the cult, regulations for the role and support of the priests, but also regulations dealing with war and the army (Deut 20; 23:10ff), and regulations regarding the king, who has to live in relatively modest ways and under the rule of the law (Deut 17:14ff). Deuteronomy is clearly interested in the administration of justice in general as properly belonging in the law of God: “You shall appoint judges and officials throughout your tribes, in all your towns that the Lord your God is giving you, and they shall render just decisions for the people” (Deut 16:18). Several juridical regulations are found in almost identical forms in the Book of the Covenant and in the Deuteronomic Law (cf. Deut 20–25). But compared with the Book of the Covenant, instead of the formative power of a block of legal regulations, a strong rhetoric of deterrence becomes more obvious in Deuteronomy.

The law names numerous cases of the death penalty: Not only the murderer and the “stubborn and rebellious son” have to be killed (Deut 19:11ff; 21:18ff). “False prophets and dreamers of dreams,” relatives and friends who secretly seduce someone to “serve other gods,” those who do not obey the authorized priest or the judge, and adulterous persons in various constellations (Deut 13:1ff; cf. 18:20; 13:6ff; 17:12ff; 22:21.22.23) all receive the death penalty. A frequent topic is not only the destruction of the idols and places of worship of the conquered nations and cities (Deut 7:5.15; 12:2), but also the elimination and extinction of whole populations (Deut 7:2.15.16.20.22ff; 9:3; 12:29; 13:15ff; 20:10ff). “Take heed to yourselves!” (Deut 4:23; 8:11 and often) and “all Israel shall hear, and fear …” (Deut 13:12 and often) are typical phrases in the rhetoric of “educational” deterrence.

Deuteronomy offers most of the slave law and its rationalities, which are present in the Book of the Covenant (Deut 15:12ff). It promotes the tithe not only for the support of the Levites and priests, but also for the poor, the widows and the orphans (Deut 14:28f; 15:4ff; 16:11; 18:1ff; 24:10ff; 26:12ff; cf. 10:14ff). The strong emphasis on education might also be seen as a merciful institution by God and among the Israelites to keep the people in the “ways of the Lord” (Deut 4:36; 5:2.6ff; 6:6.20; 8:5; 11:2ff.18ff). It is hard to abstract from the constant tone of deterrence and threat in Deuteronomy, which is closer to much – even contemporary – religious rhetoric and praxis of fanatic persecution of “the infidels” than to a “hortatory” care for the right religious and moral behavior.

Norbert Lohfink, following Moshe Weinfeld’s work (Lohfink 1979; Weinfeld 1972), has offered a historically and systematically consistent proposal for understanding the processes that lead to the strong rhetoric of deterrence and threat. The Deuteronomic text says that the law code was discovered in the temple during the reign of the Judaic king Josiah (626–621). This discovery prompted Josiah to introduce far-reaching cultic and state reforms. This reform program sought to lead Israel out of a long dependence on Assyrian rule (since 733). This long-suffered, repeatedly (and unsuccessfully) combated rule by a foreign culture explains numerous changes that occurred in the law.

We would not be far off the mark if we understood the encounter with this hegemonic, completely new, and (in every respect) superior Assyrian culture to which Judah was suddenly subjected as a culture shock which had to be overcome. The Assyrian culture was the more attractive one. It imported itself together with that security which characterized the conqueror and colonizer. The plausibility of the traditional, Yahwistic world-view must have suffered a correspondingly great shock.

(Lohfink 1979: 38ff)

The political and normative presence of the superior power leads to all sorts of processes of adaptation and rejection, and this again turns into moral confusion and relativism. In the words of Deuteronomy (Deut 12:8): “You shall not act as we are acting here today, every man doing whatever is right in his own eyes.”

The centralization of the sacrificial cult (as commanded in Deut 12) is often named as Josiah’s most impressive act of reform. While the Book of the Covenant in principle envisions an unlimited number of locations for the practice of the cult (in accordance with Yahweh’s freedom to promote and commemorate his name), now in light of the fear of actual and fabricated syncretism only a single cultic location is allowed. All other locations for cultic worship are destroyed, and any attempt to revive syncretism between Israel’s religion and other religions is to be punished by death. The law provides a strong sensitivity to the dangers of apostasy. In Deut 13:6ff, we read: “If anyone secretly entices you – even if it is your brother, your father’s son or your mother’s son, or your own son or daughter, or the wife you embrace, or your most intimate friend – saying, ‘Let us go down and serve other gods,’” then the law commands (13:9ff): “you must not yield to or heed any such persons. Show them no pity or compassion and do not shield them. But you shall surely kill them; your own hand shall be first against them to execute them, and afterwards the hand of all the people. Stone them to death for trying to turn you away from the Lord your God, who brought you out of the land of Egypt, out of the house of slavery. Then all Israel shall hear and be afraid, and never again do any such wickedness” (cf. Levinson 2008: 112ff and 166ff). This gives the impression that the centralization of the cult could only be achieved and maintained through the threat of such drastic deterrents.

On the conceptional level, a new framework is superimposed upon the law, a concept of covenant understood in terms of contract theory, explicitly presented in Deut 26:16–19 at the conclusion of the actual legal text. Here, in a speech by Moses, we find written:

This very day the Lord your God is commanding you to observe these statutes and ordinances; so observe them diligently with all your heart and with all your soul.

•  You have declared this day concerning the Lord (obtained the Lord’s agreement), that he is your God, and that you will walk in his ways, and keep his statutes and his commandments and his ordinances, and will obey his voice.

•  and the Lord has declared this day concerning you (the Lord has obtained your agreement) that you wanted to be his people in accordance with all he has promised you, and that you are to keep all his commandments,

•  that he will set you high above all nations that he has made, in praise and in fame and in honor, and that you shall be a people holy to the Lord your God, as he has promised.

An impressive conception of reciprocal self-commitment of Yahweh and Israel is envisioned: Yahweh stands before Israel and Israel purposefully comes to stand before Yahweh. Deuteronomy’s contractually conceived concept of covenant follows the model of vassal contracts made with the Assyrian emperors. This raises the question: Does Yahweh (as Israel’s contractual partner) stand in the same series of emperors and potentates as Egypt, Assyria, etc.? It is due to this contractually conceived understanding of the covenant that the impression arises that the covenantal relationship is, on the one hand, dependent upon Israel’s behavior and, on the other hand, that God’s actions and behavior are limited by this relationship. On the one hand, we seem to have the openness and even instability of the existence and continuance of the covenantal relationship due to its dependence upon the future behavior of Israel; on the other hand, we seem to have a predictable divine reaction to Israel’s behavior.

Deut 30:15–18 says: “See, I have set before you this day life and good, death and evil [verse 19: ‘life and death, blessings and cursings’]. If you obey the commandments of the Lord your God which I command you this day, by loving the Lord your God, by walking in his ways, and by keeping his commandments and his statutes and his ordinances, then you shall live and multiply, and the Lord your God will bless you in the land which you are entering to take possession of it. But if your heart turns away, and you will not hear, but are drawn away to worship other gods and serve them, I declare to you this day, that you shall perish; you shall not live long in the land which you are going over the Jordan to enter and possess.” (A similar stress can be found in the introduction to Deuteronomy, in Deut 7:12; see also Deut 11:13ff, the promise of blessings and the threat of withdrawing rain dependent upon Israel’s behavior.)

The securing of the covenant or the attempt to ensure the fulfillment of the law through blessings and curses reveals the theological problems with this conception. If the law aims at serving the security and maintenance of good order in that sphere of life that Yahweh envisions for Israel (be it in the relationship to Yahweh or the preservation of interpersonal relations in justice and compassion), if the law expresses God’s good will, then one would still have to describe and understand it as inherently beneficial. Yet it is precisely this aspect that is rendered opaque by the blessings and curses. It now becomes unclear whether following the law is an inherently positive thing, an issue that for humanity is good, charitable and even beneficial. It appears now as if obedience to the law is an odious duty or as if fulfilling the law is a neutral behavior that involves no reward and that needs to be honored in a second step. The striving for the blessings and the avoidance of the curses and threats replace the striving for the discovery of goodness in the nature of the law.

That Deuteronomy’s covenantal conception provokes such conclusions and provides a theological justification for self-righteousness is by no means peculiar. Deuteronomy even foresees such self-righteousness and warns against it (Deut 9:1ff and often). At first, the text speaks (as it so often does) as if the entry into the land is still a future event. It promises that Yahweh will drive out the peoples of the Promised Land before Israel, that he will subjugate them to Israel. But then Israel is forbidden to think that these divine actions mean that Israel is just or that they have earned God’s beneficial intervention:

When the Lord your God thrusts them out before you, do not say to yourself, “It is because of my righteousness that the Lord has brought me in to occupy this land”; it is rather because of the wickedness of these nations that the Lord is dispossessing them before you. It is not because you are in the right or the uprightness of your heart that you are going in to occupy their land; but because these nations are not in the right that the Lord your God is dispossessing them before you, in order to fulfill the promise that the Lord made on oath to your ancestors, to Abraham, to Isaac, and to Jacob.

(Deut 9:4f)

A contractual and symmetric relation between God and the human beings might appear to be plausible for political and legal imagination and thinking; theologically, however, such a figure of thought is devastating. The texts of the Priestly Law develop a very complicated alternative in the form of a system of sacrifices and atonement, a complex system of thought and action that is very hard to access – not only for contemporary minds.

It was the Tübingen Old Testament scholar Hartmut Gese who provided a new approach in his pioneering essay “The Atonement” (Gese 1981; see also Janowski 2002) and initiated a long and fruitful discussion that once again addressed the topics of sin, atonement and sacrifice in a constructive theological fashion. Gese views atonement in connection with the profound entanglement, opacity and hopelessness otherwise characterizing sin. Atonement intervenes in an assistive and salutary fashion in human life precisely where that life has been “forfeited.” It intervenes where human beings themselves are unable, on their own initiative and power and despite even the best moral, medical, legal and other human means, to thwart being “given over” or “falling prey” to death. Atonement intervenes in a person’s life where that person “stands in an irreparable plight, irreparable because it encompasses the limits of existence itself. Nothing can any longer be made good.” Atonement responds to the question: “Is there any possibility of release from this plight for a person who is so guilty as to reach the limit of existence, or for a nation in a similar situation? Is there any possibility for a new life beyond an irreparable event?” (Gese 1981: 95).

The offerings examined by Gese and Janowski (the central text being Leviticus 16) consist in the ritual slaughter of domestic animals, animals kept for human nourishment and sustenance in the broadest sense. As such, they represent important elements of human property and capital in ancient Israel, and in an even more concrete sense, as potential nourishment and as various other means of subsistence they represent “bearers of the concrete possibility of life” in the context of trade, that is, those who offer up such a domestic animal are in fact surrendering part of their concrete possibilities for sustenance in the broader sense.

In this cultic offering, a concrete part or element of a person’s overall life sustenance is consciously surrendered, in effect part of the concrete foundation of that person’s future and continued existence, as well as, of course, part of the person’s wealth. Through the cultic sacrifice, this surrendering of an element of one’s concrete or real-life possibilities becomes an experience of the surrendering of life realities, of real life. The animal in my possession, one yet of various potential uses, dies by means of a violent intervention in its life, experiencing thus totally and irretrievably what the offerant experiences partially and retrievably, namely, the surrendering of life. It is in the ritual slaughter and blood rite that the conscious experience of such surrender of life is now carried through.

Blood is viewed as the inner bearer of life (Lev 17:11; Deut 12:33), as the power of life, and the letting of blood is associated with death for the sacrificial animal and with an experience of death for the offerant. Although the restriction of one’s own life possibilities by the animal sacrifice is experienced through the bleeding, expiring animal as the surrender of concrete life reality, this same experience of death is simultaneously associated with renewed certainty of life, albeit not such that is culpably acquired, but rather such that is both willed and granted by God. The blood, the bearer of life, is spilled not arbitrarily, but rather commensurate with the law, within the framework of the cult, and therefore such that it comes into contact with the sanctuary, indeed on the locus of God’s very condescension.

This experience of life certainty and salvation is appropriated in the cultic offering in an evidentiary fashion that can hardly be eclipsed. It liberates the offerant from the uncertainty of an “existence between life and death.” Such uncertainty obtains both with respect to one’s own life reality and with respect to the presence of salvation, and it is precisely from this double situation of uncertainty that atonement now provides liberation.

God makes such cultic atonement possible. Leviticus 17:11, the “sum of cultic atonement theology,” follows immediately on the prohibition against consuming blood (“anyone … who … eats any blood, I will set my face against that person … and will cut that person off from the people”) and reads as follows: “For the life of the flesh is in the blood; and I [God] have given it to you for making atonement for your lives on the altar; for, as life, it is the blood that makes atonement.” God himself gives Israel this blood so that the life substance set free in the cult, commensurate with the law, can carry out, in a vicarious substitutionary fashion, the self-surrender of the offerant to the holy. This “offering of the life contained in blood makes it possible for the forfeited human life to be redeemed, in a figuratively or symbolically concrete fashion, through the vicarious substitutionary death of the sacrificial animal; that is, it makes atonement possible” (Gese 1981).

Short remarks on law and religion in New Testament traditions

Perspectives on the law in the New Testament traditions are extremely rich. The relations of law and gospel, law and spirit can be brought into the light of discontinuity and conflict, but also in perspectives of continuity and contrast. Matthew, for example, sees a rich orientation of the social formation of human communal life in the New Testament to Torah traditions, particularly in those regulations that concentrate on mercy and love, not only for the weak and the poor, but also for one’s enemies (Konradt 2013; Smend and Luz 1981: 58ff). Also for Paul the law is still helpful in orienting social life, but it can become and indeed becomes corrupted by the power of sin and cannot contribute to receiving salvation. Only in the context of the power of the risen Christ and the working of the Holy Spirit can the role of the law be rightly calibrated. It is, however, remarkable that Paul can speak of the law of Christ, the law of faith and the law of the Spirit. A complicated relation and tension has to be observed and to be dealt with: between the good law, which cares for justice and mercy, and the right worship of God and the sensitivities for the fact that the good law under the power of sin becomes a very dangerous and deceiving force. A multitude of moral and spiritual challenges and a wealth of spiritual powers to deal with these challenges enter the relations of law and religion. In order to shed appropriate light on these topics, many other chapters – for example on law and spirit, law and love, and law and Christ – would have to be added.
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Law and religion in the Western legal tradition

John Witte, Jr.



Over the past two generations, a new interdisciplinary movement has emerged dedicated to studying the religious dimensions of law, the legal dimensions of religion, and the interaction of legal and religious ideas and institutions, norms and practices. This study is predicated on the assumptions that religion gives law its spirit and inspires its adherence to ritual and justice. Law gives religion its structure and encourages its devotion to order and organization. Law and religion share such ideas as fault, obligation, and covenant and such methods as ethics, rhetoric, and textual interpretation. Law and religion also balance each other by counterpoising justice and mercy, rule and equity, discipline and love. This dialectical interaction gives these two disciplines and dimensions of life their vitality and their strength.

The historical interaction of law and religion has always been a major theme of this interdisciplinary study. One of the pioneers of this historical study was an American jurist, Harold J. Berman. There is a distinct Western legal tradition, Berman argued, a set of legal ideas and institutions that has evolved by accretion and adaptation over the centuries. Six great revolutions, however, have punctuated the gradual evolution of the Western legal tradition: the Papal Revolution of 1075; the German Lutheran Revolution of 1517; the English Puritan Revolution of 1640; and the American, French, and Russian Revolutions of 1776, 1789, and 1917. These revolutions were, in part, rebellions against a legal and political order that had become outmoded and ossified, arbitrary and abusive. But, more fundamentally, these revolutions were products of radical shifts in the dominant religions or belief systems of the people – shifts from Catholicism to Protestantism to Deism to Marxist-Leninism. Each of these new belief systems offered a new eschatology, a new apocalyptic vision of the perfect end-time, whether that be the second coming of Christ, the arrival of the heavenly city of the Enlightenment philosophers, or the withering away of the state. Each of these revolutions triggered massive changes in prevailing legal forms and norms – movements from canon law to civil law to common law, from the supremacy of the church, to the supremacy of the state, to the supremacy of the individual and the collective. Each of these revolutions, in its radical phase, sought the death of an old legal order to bring forth a new order that would survive its understanding of the Last Judgment. Eventually, each of these revolutions settled down and introduced fundamental legal changes that were ultimately subsumed in and accommodated to the Western legal tradition. Today, Berman concluded, this Western legal tradition has been drawn into increasing cooperation and competition with other legal traditions from around the globe, in the struggle to define a new common law, a new common faith for the emerging world order.

Berman’s account of law and religion in Western history built on earlier European scholarship. Nineteenth-century German jurists Friedrich Carl von Savigny and Otto von Gierke, for example, offered a quite different account of Western legal history based on shifting images of the individual and the collective, the Volk and the Volksgeist, the citizen and the association (Genossenschaft). English legal historian Sir Henry Maine depicted millennium-long shifts in the Western legal tradition from status to contract, from equity to legislation, from custom to code. Dutch philosopher Herman Dooyeweerd analyzed the founding and grounding “religious motifs” of each age – the motifs of Greek “form and matter,” Catholic “grace and nature,” Protestant “creation, fall, and redemption,” and Enlightenment “nature and freedom” and the concrete manifestations of these shifting motifs in legal, political, and cultural life.

In all these grand historical narratives, the “binocular of law and religion” is viewed at its most panoramic setting. The focus is on the interaction between the predominant belief system of a civilization or age and the major forms and norms of its predominant legal system. But historians have also set the binocular of law and religion more narrowly to trace the religious sources and dimensions of particular legal ideas and institutions over time – of marriage and family, of contract and obligation, of fault and remedy, of crime and punishment, of rights and liberties, of citizens and corporations, and more. They have also traced the secular legal influence of sophisticated religious legal systems like Jewish Halacha, Christian canon law, Muslim Shari’a, Hindu dharma, and more.

Though very recent writings have begun to study the legal influences of these non-Western religions, most of the historical scholarship (at least in Romance languages) has been focused on law and religion in the Western tradition. This chapter offers a brief distillation of the principal findings. I offer brief portraits of law and religion in four watershed periods in the history of the West: (1) the Roman Empire in the fourth through sixth centuries; (2) the Papal Revolution of the late eleventh to thirteenth centuries; (3) the Protestant Reformation of the sixteenth century; and (4) the Enlightenment movements of modern times.

Law and Christianity in the Roman Empire

The first watershed period came with the Christian conversion of the Roman emperor and empire in the fourth through sixth centuries C.E. Prior to that time, Roman law reigned supreme throughout much of the known West. Roman law defined the status of persons and associations and the legal actions and procedures available to them. It proscribed delicts (torts) and crimes. It governed marriage and divorce, households and children, property and inheritance, contracts and commerce, slavery and labor. It protected the public property and welfare of the Roman state, and created the vast hierarchies of government that allowed Rome to rule its far-flung Empire for centuries.

A refined legal theory began to emerge in Rome at the dawn of the new millennium, built in part on Greek prototypes. The Roman Stoics cast in legal terms the topical methods of reasoning, rhetoric, and interpretation as well as the concepts of natural, distributive, and commutative justice inherited from Aristotle. They also drew what would become classic Western distinctions among: (1) civil law (ius civile), the statutes and procedures of a particular community to be applied strictly or with equity; (2) the law of nations (ius gentium), the principles and customs common to several communities and often the basis for treaties; and (3) natural law (ius naturale), the immutable principles of right reason, which are supreme in authority and divinity and must prevail in cases of conflict with civil or common laws. The Roman jurists also began to develop the rudiments of a concept of subjective rights (iura), freedoms (libertates), and capacities (facultates) in private and public law.

Roman law also established the imperial cult. Rome was to be revered as the eternal city, ordained by the gods and celebrated in its altars, forum, and basilicas. The Roman emperor was to be worshipped as a god and king in the rituals of the imperial court and in the festivals of the public square. The Roman law itself was sometimes viewed as the embodiment of an immutable divine law, appropriated and applied through the sacred legal science of imperial pontiffs and jurists. The Roman imperial cult claimed no monopoly; each of the conquered peoples in the Empire could maintain their own religious faith and practices, so long as they remained peaceable and so long as they accepted the basic requirements of the imperial cult that were prescribed by Roman law.

The early Christian Church stood largely opposed to this Roman law and culture. Early Christians did adopt a number of Roman legal institutions and practices, but they could not easily accept the Roman imperial cult nor readily partake of the pagan rituals required for participation in public life. Emulating the sophisticated legal communities of Judaism from which they were born, the early churches thus organized themselves into separate communities, largely withdrawn from official Roman society, and eventually dissociated from Jewish communities as well. Early internal church laws called canon laws set forth rules for church organization, clerical life, Christian morality, charity, education, family, and property relations. Early Christian leaders taught the faithful to pay their taxes, to register their properties, and to obey the Roman rulers up to the limits of Christian conscience and commandment. But they also urged their Roman rulers to reform the law in accordance with Christian teachings – to protect religious freedom, to outlaw infanticide and easy divorce, to expand charity and education, to curb military violence and criminal punishments, to emancipate slaves, and more. In response, the Roman emperors condemned Christianity as an “illicit religion” and exposed Christians to intermittent waves of brutal persecution.

The Christian conversion of Emperor Constantine in 312 and the formal establishment by law of Trinitarian Christianity as the official religion of the Roman Empire in 380 ultimately fused these Roman and Christian laws and beliefs. The Roman Empire was now understood as the universal body of Christ on earth, embracing all persons and all things. The Roman emperor was viewed as supreme ruler of spiritual and temporal matters. The Roman law was viewed as the pristine instrument of natural law and Christian morality. This new convergence of Roman and Christian beliefs allowed the Christian Church to imbue the Roman law with a number of its basic teachings, and to have those enforced throughout much of the Empire. The Roman law also provided special immunities, exemptions, and subsidies for Christian ministers, missionaries, and monastics, who thrived under this new patronage and eventually extended the church’s reach to the farthest corners of the Roman Empire. The legal establishment of Trinitarian Christianity contributed enormously both to its precocious expansion throughout the West and to its canonical preservation for later centuries.

This new syncretism of Roman and Christian beliefs, however, also subordinated the church to imperial rule. Christianity was now, in effect, the new imperial cult of Rome, presided over by the Roman emperor. The Christian clergy were, in effect, the new pontiffs of the Christian imperial cult, hierarchically organized and ultimately subordinate to imperial authority. The church’s property was the new public property of the empire, subject both to its protection and to its control. Thus the Roman emperors and their delegates convoked many of the church councils and major synods; appointed, disciplined, and removed the high clergy; administered many of the church’s parishes, monasteries, and charities; and legally controlled the acquisition, maintenance, and disposition of much church property. This “caesaropapist” pattern of substantive influence but procedural subordination of the church to the state, and of the Christian religion to secular law, met with some resistance by strong clerics, such as Bishop Ambrose of Milan (339–397), Pope Gelasius (d. 496), and Pope Gregory the Great (ca. 540–604) who insisted that there were two powers to govern Christendom – one held by the spiritual authorities, the other by the temporal authorities. But the Romanization of Christianity that occurred with the Christianization of Rome shaped Western Christianity for a millennium thereafter.

Law and Medieval Catholicism

The second watershed period of the Western legal tradition came with the Papal Revolution or Gregorian Reform of the late eleventh through thirteenth centuries, when Pope Gregory VII and his successors threw off their civil rulers and established the Roman Catholic Church as an autonomous legal and political corporation within Western Christendom. From the twelfth to the fifteenth centuries, the Catholic Church claimed a vast new jurisdiction – literally the power “to speak the law” (jus dicere). The church claimed personal jurisdiction over clerics, pilgrims, students, the poor, heretics, Jews, and Muslims. It claimed subject matter jurisdiction over doctrine and liturgy; ecclesiastical property, polity, and patronage; sex, marriage and family life; education, charity, and inheritance; oral promises, oaths, and various contracts; and all manner of moral, ideological, and sexual crimes. The church also claimed temporal jurisdiction over subjects and persons that also fell within the concurrent jurisdiction of one or more civil authorities.

This new spiritual jurisdiction was in part an extension of the church’s traditional authority to govern the seven sacraments. The sacrament of marriage supported the canon law of sex, marriage, and family life. The sacrament of penance supported the canon law of crimes and torts (delicts) and, indirectly, the canon law of contracts, oaths, charity, and inheritance. The sacrament of penance and extreme unction also supported a sophisticated canon law of charity and poor relief, and a vast network of church-based guilds, foundations, hospitals, and other institutions that served the personae miserabiles of Western society. The sacrament of ordination became the foundation for a refined canon law of corporate rights and duties of the clergy and monastics, and an intricate network of corporations and associations that they formed. The sacraments of baptism and confirmation supported a new constitutional law of natural rights and duties of Christian believers.

This new spiritual jurisdiction also reflected the belief that the Church’s canon law was the true source of Christian equity – “the mother of exceptions,” “the epitome of the law of love,” and “the mother of justice,” as they variously called it. As the mother of exceptions, canon law was flexible, reasonable, and fair, capable either of bending the rigor of a rule in an individual case through dispensations and injunctions, or punctiliously insisting on the letter of an agreement through orders of specific performance or reformation of documents. As the epitome of love, canon law afforded special care for the disadvantaged – widows, orphans, the poor, the handicapped, abused wives, neglected children, maltreated servants, and the like. It provided them with standing to press claims in church courts, competence to testify against their superiors without their permission, methods to gain succor and shelter from abuse and want, opportunities to pursue pious and protected careers in the cloister. As the mother of justice, canon law provided a method whereby the individual believer could be reconciled to God, neighbor, and self at once. Church courts treated both the legality and the morality of the conflicts before them. Their remedies enabled litigants to become righteous and just not only in their relationships with opposing parties and the rest of the community, but also in their relationship to God. This was one reason for the enormous popularity and success of the church courts in much of medieval Christendom. Church courts treated both the legality and the morality of the conflicts before them. Their remedies enabled litigants to become “righteous” and “just” not only in their relationships with opposing parties and the rest of the community, but also in their relationship to God.

These and other arguments rendered the medieval church the supreme legislator, judge, and executive of Western Christendom. Church authorities issued a steady stream of new canonical legislation through papal decretals and bulls, conciliar and synodical decrees and edicts, and more discrete orders by local bishops and abbots. Church courts adjudicated cases in accordance with the substantive and procedural rules of the canon law. Cases could be appealed up the hierarchy of church courts, ultimately to the papal rota. The medieval church also developed a vast network of executive and administrative offices. The medieval church registered its citizens through baptism. It taxed them through tithes. It conscripted them through crusades. It educated them through church schools. It nurtured them through cloisters, monasteries, chantries, foundations, and guilds. The medieval Church was, in F.W. Maitland’s famous phrase, “the first true state in the West.” Its medieval canon law was the first international law of the West since the eclipse of the classical Roman law half a millennium before.

From the twelfth century onward, the jurists of the canon law, called “canonists,” began to systematize this vast new body of law, using the popular dialectical methods of the day. Thousands of legal and ethical teachings drawn from the apostolic constitutions, patristic writings, and Christianized Roman law of the first millennium were collated and harmonized in the famous Decretum Gratiani (ca. 1140), the anchor text of medieval canon law. The Decretum was then heavily supplemented by collections of papal and conciliar legislation and juridical glosses and commentaries. All these texts were later integrated in the Corpus Iuris Canonici published in the 1580s, and in hundreds of important canon law texts on discrete legal topics that emerged with alacrity after the invention of the printing press in the early fifteenth century.

This complex new legal system of the church also attracted sophisticated new legal and political theories. Medieval jurists reclassified the sources and forms of law, ultimately distinguishing: (1) the eternal law of the creation order; (2) the natural laws of the Bible, reason, and conscience; (3) the positive canon laws of the church; (4) the positive civil laws of the imperial, royal, princely, ducal, manorial and other authorities that comprised the medieval state; (5) the common laws of all nations and peoples; and (6) the customary laws of local communities. These scholars also developed enduring rules for the resolution of conflicts among these types of laws, and contests of jurisdiction among their authors and authorities. They developed refined concepts of legislation, adjudication, and executive administration, and core constitutional concepts of sovereignty, election, and representation. They developed a good deal of the Western theory and law of chartered corporations, private associations, foundations, and trusts, built in part on early Roman law and later civil law prototypes.

Medieval writers also worked out a whole complex latticework of what we now call rights, freedoms, powers, immunities, protections, and capacities for different groups and persons. They defined in detail the rights of the church to make its own laws, to maintain its own courts, to define its own doctrines and liturgies, to elect and remove its own clergy. They also stipulated the exemptions of church property from civil taxation and takings, and the right of the clergy to control and use church property without interference or encumbrance from secular authorities. They also guaranteed the immunity of the clergy from civil prosecution, military service, and compulsory testimony, and the rights of church entities like parishes, monasteries, charities, and guilds to form and dissolve, to accept and reject members, and to establish order and discipline. In later twelfth- and thirteenth-century decrees, the canon law defined the rights of church councils and synods to participate in the election and discipline of bishops, abbots, and other clergy. It defined the rights of the lower clergy vis-à-vis their superiors. It defined the rights of the laity to worship, evangelize, maintain religious symbols, participate in the sacraments, travel on religious pilgrimages, and educate their children. It defined the rights of the poor, widows, and needy to seek solace, succor, and sanctuary within the church. It defined the rights of husbands and wives, parents and children, masters and servants within the household.

These medieval canon law formulations of rights and liberties had parallels in later medieval common law and civil law. Particularly notable sources were the thousands of medieval treaties, concordats, charters, and other constitutional texts that were issued by religious and secular authorities. These were often detailed, and sometimes very flowery, statements of the rights and liberties to be enjoyed by various groups of clergy, nobles, barons, knights, urban councils, citizens, universities, monasteries, and others. These were often highly localized instruments, but occasionally they applied to whole territories and nations. A familiar example of the latter type of instrument was the Magna Carta (1215), the great charter issued by the English Crown at the behest of the church and barons of England. These charters of rights, which were common throughout the medieval West, became important prototypes on which early modern Catholic, Protestant, and Enlightenment-based revolutionaries would later call to justify their revolts against tyrannical authorities.

Law and Protestantism

The third watershed period in the Western legal tradition came with the Protestant Reformation, inaugurated by Martin Luther of Wittenberg in his famous posting of the Ninety-Five Theses in 1517 and his burning of the canon law and confessional books in 1520. It ultimately erupted in various quarters of Western Europe in the early sixteenth century, settling into Lutheran, Anglican, Calvinist, and Anabaptist branches.

The early Protestant reformers all taught that salvation comes through faith in the Gospel, not by works of law. Each individual stands directly before God, seeks God’s gracious forgiveness of sin, and conducts life in accordance with the Bible and Christian conscience. To the Protestant reformers, the medieval Catholic canon law obstructed the individual’s relationship with God and obscured simple biblical norms for right living. The early Protestant reformers further taught that the church is at heart a community of saints, not a corporation of politics. Its cardinal signs and callings are to preach the Word, to administer the sacraments, to catechize the young, to care for the needy. To the reformers, the Catholic clergy’s legal rule in Christendom obstructed the church’s divine mission and usurped the state’s role as God’s vice-regent. To be sure, the church must have internal rules of order to govern its own polity, teaching, and discipline. The church must critique legal injustice and combat political illegitimacy. But, according to classic Protestant lore, law is primarily the province of the state not of the church, of the magistrate not of the minister.

These new Protestant teachings helped to transform Western law in the sixteenth and seventeenth centuries. The Protestant Reformation permanently broke the international rule of the Catholic Church and the canon law, splintering Western Christendom into competing nations and territories. Each of these polities had its own (sometimes conjoined) religious and political rulers, many of whom fought violently with each other in a century of blood religious warfare that finally ended with the Religious Peace of Westphalia (1648). The Protestant Reformation also triggered a massive shift of power, property, and prerogative from the church to the state. Political rulers now assumed jurisdiction over numerous subjects previously governed principally by the Catholic Church and its canon law – marriage and family life, property and testamentary matters, charity and education, contracts and oaths, moral and ideological crimes. Particularly in Lutheran and Anglican polities, political authorities also came to exercise considerable control over the clergy, polity, and property of the church as well – in self-conscious emulation of the laws and practices of Christianized Rome, and in implementation of new Christian theories of absolute monarchy.

These massive shifts in legal power and property from church to state did not separate Western law from its Christian foundations. Catholic canon law remained part of a good deal of early modern Western common law and civil law – predictably so in Catholic lands, but also surprisingly so in many Protestant lands. Protestant jurists and magistrates readily plucked many legal teachings from the medieval canon law that they regarded as consonant with their new teachings. A good deal of public, private, penal, and procedural law developed in medieval Catholic canon law thus became part of early modern Protestant secular law as well. Moreover, in the Catholic regions of Eastern Europe and the Holy Roman Empire, as well as in France, Spain, Portugal, Italy and their many colonies, especially in Latin America, Catholic clerics and canonists continued to have a strong influence on the content and character of early modern state law. This influence was strengthened by the resurgence of refined legal learning in sixteenth-century Spain and Portugal and the sweeping legal and theological reforms of the Council of Trent (1545–1563).

In the Protestant nations of early modern Europe and their many colonies, many new Protestant theological views came to direct and dramatic expression at state law. For example, Protestant theologians replaced the traditional sacramental understanding of marriage that dominated medieval canon law with a new idea of the marital household as a “social estate” or “covenantal association” of the earthly kingdom. On that basis, Protestant magistrates developed a new state law of marriage, featuring requirements of parental consent, state registration, church consecration, and peer presence for valid marital formation, a severely truncated law of impediments and annulment, and the introduction of absolute divorce on grounds of adultery, desertion, and other faults, with subsequent rights to remarry at least for the innocent party. Protestant theologians replaced the traditional understanding of education as a teaching office of the church with a new understanding of the state-run public school as a “civic seminary” for all persons to prepare for their peculiar vocations. On that basis, Protestant magistrates replaced clerics as the chief rulers of education, state law replaced church law as the principal law of education, and the general callings of all Christians replaced the special calling of the clergy as the raison d’être of education.

Beyond these general Protestant legal influences, the particular branches of Protestantism also made distinct contributions to the Western legal tradition. The Lutheran Reformation of Germany and Scandinavia territorialized the Christian faith, and gave ample new political power to the local Christian magistrate. Luther and his followers regarded the local magistrate as God’s vice-regent called to elaborate and enforce natural law within the community, particularly the religious and civic duties of the Ten Commandments. They also regarded the local magistrate as the “father of the community” who was called to care for his political subjects as if they were his children. Like a loving father, the magistrate was to keep the peace and to protect his subjects in their persons, properties, and reputations. He was to deter his subjects from abusing themselves through drunkenness, sumptuousness, gambling, prostitution, and other vices. He was to nurture his subjects through the community chest, the public almshouse, the state-run hospice. He was to educate them through the public school, the public library, the public lectern. He was to see to their spiritual needs by supporting the ministry of the local church, and encouraging attendance and participation through civil laws of religious worship and tithing. These twin metaphors of the Christian magistrate – as the lofty vice-regent of God and as the loving father of the local community – described the basics of Lutheran legal and political theory for the next three centuries. Political authority was divine in origin, but earthly in operation. It expressed God’s harsh judgment against sin but also his tender mercy for sinners. It communicated the Law of God but also the lore of the local community. It depended upon the church for prophetic direction but it took over from the church all jurisdiction. Either metaphor of the Christian magistrate standing alone could be a recipe for abusive tyranny or officious paternalism. But both metaphors together provided Luther and his followers with the core ingredients of a robust Christian republicanism and budding Christian welfare state. These ideas remained central to German and Scandinavian law and politics until modern times.

Anglicanism pressed to more extreme national forms the Lutheran model of a unitary Christian commonwealth under the final authority of the Christian magistrate. King Henry VIII severed all legal and political ties between the Church in England and the pope. The Supremacy Act (1534) declared the monarch to be “Supreme Head” of the Church and Commonwealth of England as well as the Defender of the Faith. The English monarchs, through their Parliaments, established a uniform doctrine and liturgy and issued the Book of Common Prayer (1559), Thirty-Nine Articles (1576), and eventually the Authorized (King James) Version of the Bible (1611). The secular authorities also assumed jurisdiction over poor relief, education, and other activities that had previously been carried on under Catholic auspices, and dissolved the many monasteries, foundations, and guilds through which the church had administered its social ministry and welfare. Communicant status in the Church of England was rendered a condition for citizenship status in the Commonwealth of England. Contraventions of royal religious policy were punishable both as heresy and as treason.

In the seventeenth century, the Stuart monarchs moved slowly, through hard experience, toward greater toleration of religious pluralism and greater autonomy of dissenting churches. From 1603–1640, Kings James I and Charles I persecuted Protestant and Catholic non-conformists with a growing vengeance, driving tens of thousands of them out of England. In 1640, the Protestants who remained in England and Scotland led a revolution against King Charles, and ultimately deposed and executed him in 1649. They also passed laws that declared England a free Christian commonwealth, free from Anglican establishment and aristocratic privilege. This commonwealth experiment was short-lived, though it provided endless inspiration to later revolutionaries throughout the common law world, notably in America. In 1660, royal rule and traditional Anglicanism were vigorously reestablished, and repression of Protestant and Catholic dissenters renewed. But when the dissenters again rose up in revolt, Parliament passed the Bill of Rights and Toleration Act in 1689 that guaranteed a measure of freedom of association, worship, self-government, and basic civil rights to all peaceable Protestant churches. Many of the remaining legal restrictions on Protestants fell into desuetude in the following century, though Catholicism and Judaism remained formally proscribed in England until the Emancipation Acts of 1829 and 1833.

Anabaptists advocated the separation of the redeemed realm of religion and the church from the fallen realm of politics and the state. Known variously as Amish, Brethren, Hutterites, Mennonites, and others, Anabaptists withdrew from civic life into small, self-sufficient, intensely democratic communities. When such communities grew too large or too divided, they deliberately colonized themselves, eventually spreading Anabaptism from Russia to Ireland to the furthest frontiers of North America. Building on early church models, these Anabaptist communities were governed internally by biblical principles of discipleship, simplicity, charity, and non-resistance. They set their own internal standards of worship, liturgy, diet, discipline, dress, and education. They handled their own internal affairs of property, contracts, commerce, marriage, and inheritance – so far as possible by appeal to biblical laws and practices, not those of the state.

The state and its law, most Anabaptists believed, was part of the fallen world. Christians should obey state laws so far as Scripture enjoined, such as in paying their taxes or registering their properties, but they should avoid active participation in the world and the state. Most early modern Anabaptists were pacifists, preferring derision, exile, or martyrdom to active participation in war. Most Anabaptists also refused to swear oaths, or to participate in political elections, civil litigation, or civic feasts and functions. This aversion to political and civic activities often earned Anabaptists severe reprisal and repression by Catholics and Protestants alike – violent martyrdom in many instances.

While unpopular in its genesis, Anabaptism ultimately proved to be a vital source of later Western legal arguments for the separation of church and state and for the protection of the civil and religious liberties of minorities. Equally important for later legal reforms was the new Anabaptist doctrine of adult baptism. This doctrine gave new emphasis to religious voluntarism as opposed to traditional theories of predestined, birthright, or territorial faith. In Anabaptist theology, each adult was called to make a conscious and conscientious choice to accept the faith – metaphorically, to scale the wall of separation between the fallen world and the realm of religion to come within the perfection of Christ. In the later eighteenth century, their Free Church followers, both in Europe and North America, converted this cardinal image into a powerful platform of liberty of conscience and free exercise of religion not only for Christians but eventually for all peaceable believers.

Calvinists charted a course between the Erastianism of Lutherans and Anglicans that subordinated the church to the state, and the asceticism of early Anabaptists that withdrew the church from the state and society. Calvinists emphasized more fully than other Protestants the educational use of the law to teach persons both the letter and the spirit of the law, both the civil morality of common human duty and the spiritual morality of special Christian aspiration. Calvinists also stressed that both church and state officials were to play complementary roles in the creation of the local Christian commonwealth and in the cultivation of the Christian citizen. Local Calvinist communities throughout Europe and North America thus became intense and intentional Christian communities where church consistories and city councils cooperated to cultivate overt Christian norms and habits, and to discipline the morality and spiritual lives of its citizens through both spiritual and civil means.

Later Calvinists also laid further foundations for modern Western theories of democracy, human rights, and constitutional order. Their starting point was the signature Protestant teaching, coined by Martin Luther, that a person is at once sinner and saint (simul justus et peccator). On the one hand, later Calvinists argued, every person is created in the image of God and justified by faith in God. Every person is called to a distinct vocation, which stands equal in dignity and sanctity to all others. Every person is a prophet, priest and king, and responsible to exhort, to minister, and to rule in the community. Every person thus stands equal before God and before his or her neighbor. Every person is vested with a natural liberty to live, to believe, to love and serve God and neighbor. Every person is entitled to the vernacular Scripture, to education, to work in a vocation.

On the other hand, Protestants argued, every person is sinful and prone to evil and egoism. Every person needs the restraint of the law to deter him from evil, and to drive him to repentance. Every person needs the association of others to exhort, minister, and rule her with law and with love. Every person, therefore, is inherently a communal creature. Every person belongs to a family, a church, a political community. These social institutions of family, church, and state are divine in origin and human in organization. They are created by God and governed by godly ordinances. They stand equal before God and are called to discharge distinctive godly functions in the community. The family is called to rear and nurture children, to educate and discipline them, to exemplify love and cooperation. The church is called to preach the Word, administer the sacraments, educate the young, aid the needy. The state is called to protect order, punish crime, promote community. Though divine in origin, these institutions are formed through human covenants or contracts sworn between their members before God. Such covenants confirm the divine functions, the created offices, of these institutions. Such covenants also organize these offices so that they are protected from the sinful excesses of officials who occupy them. Family, church, and state are thus organized as public institutions, accessible and accountable to each other and to their members. Calvinists especially stressed that the church is to be organized as a democratic congregational polity, with a separation of ecclesiastical powers among pastors, elders, and deacons, election of officers to limited tenures of office, and ready participation of the congregation in the life and leadership of the church.

By the turn of the seventeenth century, Calvinists began to recast these theological doctrines into democratic norms and forms. Protestant doctrines of the person and society were cast into democratic social forms. Since all persons stand equal before God, they must stand equal before God’s political agents in the state. Since God has vested all persons with natural liberties of life and belief, the state must ensure them of similar civil liberties. Since God has called all persons to be prophets, priests, and kings, the state must protect their constitutional freedoms to speak, to preach, and to rule in the community. Since God has created persons as social creatures, the state must promote and protect a plurality of social institutions, particularly the church and the family.

Protestant doctrines of sin, in turn, were cast into democratic political forms. The political office must be protected against the sinfulness of the political official. Political power, like ecclesiastical power, must be distributed among self-checking executive, legislative, and judicial branches. Officials must be elected to limited terms of office. Laws must be clearly codified, and discretion closely guarded. If officials abuse their office, they must be disobeyed. If they persist in their abuse, they must be removed, even if by revolutionary force and regicide. These Protestant teachings were among the driving ideological forces behind the revolts of the French Huguenots, Dutch Pietists, and Scottish Presbyterians against their monarchical oppressors in the later sixteenth and seventeenth centuries. They were critical weapons in the arsenal of the revolutionaries in England and America, and important sources of constitutional inspiration and instruction during the great age of democratic construction in modern times.

Law and religion in the modern age

The fourth watershed period in the Western legal tradition came with the Enlightenment of the eighteenth and nineteenth centuries. The Enlightenment was no single, unified movement, but a series of diverse ideological movements in various academic disciplines and social circles of Western Europe and North America. Enlightenment philosophers such as David Hume, Jean Jacques Rousseau, Thomas Jefferson, and others offered a new theology of individualism, rationalism, and nationalism to supplement, if not supplant, traditional Christian teachings. To Enlightenment exponents, the individual was no longer viewed primarily as a sinner seeking salvation in the life hereafter. Every individual was created equal in virtue and dignity, vested with inherent rights of life and liberty and capable of choosing his or her own means and measures of happiness. Reason was no longer the handmaiden of revelation, rational disputation no longer subordinate to homiletic declaration. The rational process, conducted privately by each person, and collectively in the open marketplace of ideas, was considered a sufficient source of private morality and public law. The nation-state was no longer identified with a national church or a divinely blessed covenant people. The nation-state was to be glorified in its own right. Its constitutions and laws were sacred texts reflecting the morals and mores of the collective national culture. Its officials were secular priests, representing the sovereignty and will of the people.

Such teachings transformed many modern Western legal systems. They helped shape new constitutional provisions for limited government and ample liberty, new injunctions to separate church and state, new criminal procedures and methods of criminal punishment, new commercial, contractual, and other laws of the private marketplace, new laws of private property and inheritance, shifts toward a fault-based law of delicts and torts, the ultimate expulsion of slavery in Europe and the Americas, and the gradual removal of discrimination based on race, religion, culture, and gender. Many Western nations also developed elaborate new codes of public law and private law, transformed the curricula of their faculties of law, and radically reconfigured their legal professions.

The new theology of the Enlightenment penetrated Western legal philosophy. Spurred on by Hugo Grotius’ earlier “impious hypothesis” that natural law could exist “even if there is no God,” jurists offered a range of new legal philosophies – often abstracted from or appended to earlier Christian and classical teachings. Enlightenment writers postulated a mythical state of nature that antedated and integrated human laws and natural rights. Nationalist myths were grafted onto this paradigm to unify and sanctify national legal traditions: Italian jurists appealed to their utopic Roman heritage; English jurists to their ancient constitution and Anglo-Saxon roots; French jurists to their Salic law; German jurists to their ancient constitutional liberties.

In the nineteenth and early twentieth centuries, Western jurists ushered in a confident new age of faith in law and the state in place of earlier eras dominated by the church and the clergy. The confession of this new age of faith was that ours was a land “ruled by laws, not by men.” Its canon was the new concordance of legal codes, amply augmented by new state legislation. Its catechism was the new cases and commentaries of the law school classroom. Its church was now the courtroom where the rituals of judicial formalism and due process would yield legal truth. Its church council was the national supreme court which now issued opinions with as much dogmatic confidence as the divines of Nicaea, Augsburg, and Trent.

This new age of faith in law was in part the product of a new faith in the positivist theory of knowledge that swept over the West in the later nineteenth and twentieth centuries, eclipsing earlier theories of knowledge that gave religion and the church a more prominent place. In law, the turn to positivism proceeded in two stages. The first stage was scientific. Inspired by the successes of the early modern scientific revolution – from Copernicus to Newton – nineteenth-century Western jurists set out to create a method of law that was every bit as scientific and rigorous as that of the new mathematics and the new physics. This scientific movement in law was not merely an exercise in professional rivalry. It was an earnest attempt to show that law had an autonomous place in the cadre of positive sciences, that it could not and should not be subsumed by theology, philosophy, or political economy. In testimony to this claim, Western jurists in this period poured forth a staggering number of new legal codes, new constitutions, new legal encyclopedias, dictionaries, textbooks, and other legal syntheses that still grace, and bow, the shelves of our law libraries.

The second stage of the positivist turn in law was philosophical. A new movement – known variously as legal positivism, legal formalism, and analytical jurisprudence – sought to reduce the subject matter of law to its most essential core. If physics could be reduced to “matter in motion” and biology to “survival of the fittest,” then surely law and legal study could be reduced to a core subject as well. The formula was produced in the mid-nineteenth century – most famously by John Austin in England and Christopher Columbus Langdell in America: Law is simply the concrete rules and procedures posited by the sovereign, and enforced by the courts. Many other institutions and practices might be normative and important for social coherence and political concordance. But they are not law. They are the subjects of theology, ethics, economics, politics, psychology, sociology, anthropology, and other humane disciplines. They stand, in Austin’s apt phrase, beyond “the province of jurisprudence properly determined.”

This positivist theory of law, which swept over Western law schools from the 1890s onward, rendered legal study increasingly narrow and insular. Law was simply the sovereign’s rules. Legal study was simply the analysis of the rules that were posited, and their application in particular cases. Why these rules were posited, whether their positing was for good or ill, how these rules affected society, politics, or morality were not relevant questions for legal study. By the early twentieth century, it was common to find Western law schools separated from other parts of the university with their own faculties, facilities, and libraries. It was common to read in legal textbooks that law is an autonomous science, that its doctrines, language, and methods are self-sufficient, that its study is self-contained.

This confident new secular philosophy of law was never without its detractors. The legal realist movement of the 1930s and 1940s used the new insights of psychology and anthropology to cast doubt on the immutability and ineluctability of judicial reasoning. The revived natural law movement of the 1940s and 1950s saw in the horrors of Hitler’s Holocaust and Stalin’s gulags the perils of constructing a legal system without transcendent checks and balances. The international human rights movement of the 1950s and 1960s pressed the law to address more directly the sources and sanctions of civil, political, social, cultural, and economic rights. Marxist, feminist, and neo-Kantian movements in the 1960s and 1970s used linguistic and structural critiques to expose the fallacies and false equalities of legal and political doctrines.

By the early 1970s, the confluence of these and other movements had exposed the limitations of a positivist definition of law standing alone. Leading jurists in Europe and the Americas were pressing for a broader understanding and definition of law that drew on the methods and insights of other disciplines to enhance their formulations. This was the birthing process of the modern movement of interdisciplinary legal study. The movement was born to enhance the province and purview of legal study, to refigure the roots and routes of legal analysis, to render more holistic and realistic our appreciation of law in community, in context, in concert with the humane, social, and exact sciences.

In the 1970s, a number of interdisciplinary approaches began to enter the mainstream of American legal education – combining legal study with the study of philosophy, economics, medicine, politics, and sociology. In the 1980s and 1990s, new interdisciplinary legal approaches were born in rapid succession – the study of law coupled with the study of anthropology, literature, environmental science, urban studies, women’s studies, gay-lesbian studies, and African-American studies. And, importantly for our purposes, the study of law was also recombined with the study of religion.

Conclusions

This new law and religion movement has shown that, even today, law and religion continue to cross-over and cross-fertilize each other. Law and religion remain conceptually related. They both draw upon prevailing concepts of the nature of being and order, the person and community, knowledge and truth. They both embrace closely analogous doctrines of sin and crime, covenant and contract, righteousness and justice that invariably bleed together in the mind of the legislator, judge, and juror. Law and religion are methodologically related. They share overlapping hermeneutical methods of interpreting authoritative texts, casuistic methods of converting principles to precepts, systematic methods of organizing their subject matters, pedagogical methods of transmitting the science and substance of their craft to students. Law and religion are institutionally related, through the multiple relationships between political and religious officials and the multiple institutions in which these officials serve.

Even today, the laws of the secular Western state retain strong moral and religious dimensions. These dimensions are reflected not only in the many substantive doctrines of public, private, procedural, and penal law that were derived from earlier Christian theology and canon law. They are also reflected in the characteristic forms of contemporary legal systems in the West. Every legitimate legal system has what Lon L. Fuller called an “inner morality,” a set of attributes that bespeak its justice and fairness. Like divine laws, human laws are generally applicable, publicly proclaimed and known, uniform, stable, understandable, non-retroactive, and consistently enforced. Every legitimate legal system also has what Harold J. Berman calls an “inner sanctity,” a set of attributes that command the obedience, respect, and fear of both political authorities and their subjects. Like religion, law has authority – written or spoken sources, texts or oracles, which are considered to be decisive or obligatory in themselves. Like religion, law has tradition – a continuity of language, practice, and institutions, a theory of precedent and preservation. Like religion, law has liturgy and ritual – the ceremonial procedures, decorum, and words of the legislature, the courtroom, and the legal document aimed to reflect and dramatize deep social feelings about the value and validity of the law.

Even today, most religious communities maintain a legal dimension, an inner structure of legality, which gives religious lives and religious communities their coherence, order, and social form. Legal “habits of the heart” structure the inner spiritual life and discipline of religious believers, from the reclusive hermit to the aggressive zealot. Legal ideas of justice, order, dignity, atonement, restitution, responsibility, obligation, and others pervade the theological doctrines of countless religious traditions. Legal structures and processes continue to organize and govern religious communities and their distinctive beliefs and rituals, mores and morals.

Law and religion, therefore, are two great interlocking systems of ideas and institutions, values and beliefs. They have their own sources and structures of normativity and authority, their own methods and measures of enforcement and amendment, their own rituals and habits of conceptualization and celebration of values. But these spheres and sciences of law and religion exist in dialectical harmony, balancing and correcting each other. Without law, religion decays into shallow spiritualism. Without religion, law decays into empty formalism.
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Anthropological perspectives on law and religion

Martin Ramstedt



Introduction

Distinct anthropological perspectives on the tangled relations between law and religion only fully developed in the wake of the resurgence of religion in the public space of modern nation states after the end of the Cold War. Prior to this period of intense global socio-political and economic transformation, anthropologists had hardly engaged in both of the two anthropological sub-disciplines, i.e., the anthropology of law and the anthropology of religion.

The trans-regional ramifications of “9/11” and the increasing normative clashes between Islam and secular national law in European countries have furthermore prompted some anthropologists to turn their attention also, but not exclusively, to the West in order to study the normative clashes between migrant religious communities and their host cultures as well as their local and transnational dynamics, reasons and consequences. The analyses of these anthropologists have directly or indirectly lent support to postcolonial studies scholars in demonstrating the “provincialization of Europe” (Chakrabarty 2000: 3). They have done so in a twofold manner: (1) by eschewing a Weberian emphasis on the specialness of Europe and putting European countries and the European Union in comparison with other multi-religious, multi-ethnic, and multi-cultural states, like the US, India, and Indonesia; and (2) by showing that Western law does not constitute universal law, not even in Western societies.

In order to understand the disciplinary developments I just described, I will first discuss salient anthropological perspectives on “law” and “religion.” Subsequently, I will turn to the paradigmatic shift within post-Cold War anthropology from the study of either law or religion to the study of the interlinkage between the two in the contemporary world. In the final two paragraphs, I will zoom in on two major thematic areas in which this interlinkage is at issue, namely the rights claims of indigenous peoples and their legal accommodation in so-called settler countries on the one hand, and migration and the legal accommodation of “foreign” religions in Europe on the other.

“Religion” and “law” in an anthropological perspective

In his article, Shifting Aims, Moving Targets: On the anthropology of religion, from 2005, the late Clifford Geertz, who has been widely acknowledged as the most influential post-World War II anthropologist both within and beyond the discipline (Apter 2007), looked back to the beginnings of his long career. With some justification, he pointed out that already in the 1960s, he and a couple of fellow anthropologists, such as Mary Douglas and Victor Turner, had eschewed a reductive understanding of Max Weber’s concept of rationalization, according to which “the rationalization of modern life was pushing religion out of the public square, shrinking it to the dimensions of the private, the inward, the personal, and the hidden” (Geertz 2005: 10). Geertz’s research on the varieties of Islam in Java as well as local attempts at religious reform in Bali from the 1950s to the 1970s had indeed attested to an increasing prominence of religion in the Indonesian public space. Strangely, though, he had paid no attention whatsoever to the possible impact of Indonesian state law on the religious developments in Java and Bali.

In the mid-1960s, Geertz turned to the study of Moroccan Islam with the objective of comparing and contrasting what he called the styles of traditional and modern Islam in Morocco with those in Indonesia (Geertz 1968). In an effort to trace the local patterns of religious change, he observed that secularism and scripturalism had undermined the hegemony of the traditional religious styles in both countries, which in turn had spurred a polyvocality of dissenting religious persuasions (ibid.: 60). Again, at no point in his, at times rather anecdotal, account did Geertz make any mention of how law might have featured in the respective trajectories of religious change.

In an extensive essay, Local Knowledge: Fact and law in comparative perspective, in his seminal book, Local Knowledge, from 1983, Geertz finally spelled out his reservations toward anthropologists’ concern with law in what is called “legal anthropology.” Viewing this field of study as an encounter between anthropology and jurisprudence, he averred that both disciplines would indeed be alike in deducing abstract principles from “parochial facts” (Geertz 1983: 167). In his opinion, though, anthropologists and lawyers were divided by their respective professional styles of categorization. Interaction between the two “practice-minded professions” would have so far yielded little in the way of mutual accommodation but much in the way of ambivalence and hesitation, not to say irritation (ibid.: 168–9). The latter was prompted, according to Geertz, by a major difference in epistemology: whereas anthropologists would be concerned with interpreting what they observe in the field, by taking into account layers of contexts that in the anthropological writing process then coagulate into a “thick description,” lawyers would not read the facts of social phenomena but create them in the mirror of their categories and procedures in order to render them judiciable (ibid.: 173, 182).

Geertz did consider the study of local laws as a legitimate task of anthropology. In the process, however, anthropologists would need to relativize the Western legal categories projected onto non-Western contexts (Geertz 1983: 181). In order to highlight the inadequacy of Western legal categories in capturing non-Western institutions and procedures that share a certain family resemblance, so to say, with Western law, Geertz referred to three different sets of concepts that would reflect what he called Islamic, Indic, and Malayo-Polynesian “legal sensibilities.” Suffice it to just present here a couple of Islamic examples provided by Geertz. The first of the two is haqq. As Al-Haqq, the category is part of the names of Allah and thus always implies a connection with God. Besides, haqq connotes “truth,” “reality,” “validity,” and at the same time “duty,” “right,” “just,” “fair,” and “proper.” The second category is fiqh, which implies “knowledge” and “comprehension” of Islamic norms, and so forth (ibid.: 183, 185, 188–9).

Geertz’s approach to law and local laws built onto the argument by the Oxford-trained US anthropologist Paul Bohannan against the South African lawyer-cum-anthropologist Max Gluckman, founder of the now famous Department of Social Anthropology at the University of Manchester in 1947, in what has come to be known as the Gluckman–Bohannan debate commencing in the 1950s. Today, the theoretical positions advanced in this debate have lost nothing of their actuality for legal anthropological research.

Gluckman was in fact the first anthropologist systematically studying actual African dispute processes. Hitherto, African law had generally been viewed as a set of customary rules colonial officers had elicited in interviews from local chiefs and other traditional authorities. These collections of customary rules still served as guidelines in the colonial courts, while in reality they were rather distorted versions of local practices. Instead of abstracting indigenous legal nomenclature from interviews with local authorities, Gluckman witnessed concrete disputes and decision-making processes and particularly focused on the relationship between rules and reasoning. He also examined how a dispute found its way into the colonial court and tried to record the experiences of the disputing parties both before and after the court decision. He thereby established the foundation of modern legal anthropological practice, the so-called “extended case-method” (Gluckman 1955: 3, 32–4; Falk Moore 2001: 98; Donovan 2008:102, 109).

Departing from Bronislaw Malinowski’s1 contention that law is a cultural universal, Gluckman was preoccupied with demonstrating that indigenous African legal norms, institutions and practices were as rational, in the Weberian sense, as Western ones. He acknowledged that the conceptual frameworks of these institutions and practices were different, as their social milieus were different. The legal norms, institutions, and practices of the Lozi Gluckman had studied were of course special to their society. Yet Lozi juridical reasoning would rely on logical principles that are found not only in Western legal cultures but all systems of law. Foremost among these universal principles, so Gluckman, was the principle of “the reasonable person,” which was indeed central to his plea for an equal treatment of African law vis-à-vis Western laws (Goodhart 1955: xv–xvii; Gluckman 1955: 22–9, 82–162; Falk Moore 2001: 98–9; Donovan 2008: 104–5).

One of the major criticisms leveled against Gluckman’s claim of the universality of legal reasoning was Paul Bohannan’s counter-contention that local legal concepts are unique. Translating local norms, institutions, and practices into English legal terms would amount to distorting them. What was at stake in Bohannan’s argument against Gluckman was whether Gluckman’s use of English legal categories had biased him in perceiving Lozi norms, institutions and practices as similar to those of Western law. Bohannan’s emphasis on the fundamental non-translatability of indigenous concepts, institutions, and practices, which was reiterated by Geertz, left anthropology with the grave dilemma of how to compare. Bohannan himself tried to solve the problem of comparison, by distinguishing between so-called “folk” categories and “analytical” ones. The anthropological project would be to describe the former in and on their own terms and only then to translate them into the latter. In Bohannan’s understanding, English legal concepts were folk categories, just like the corresponding Tiv or Lozi terms, and thus could not serve as analytical ones (Bohannan 1957: 5–6; Bohannan 1967; Roberts 1998: 103; Falk Moore 2001: 99; Donovan 2008: 107, 113–14, 119).

When arguing for the anthropological study of “local laws” instead of “law,” Geertz in point of fact followed Bohannan’s dictum that “The Tiv have ‘laws’ but do not have ‘law’” (Bohannan 1957: 57). Geertz, however, never bothered to develop an analytical concept that would accommodate both local laws and Western law. He never went beyond insisting that local laws could only be studied in and on their own terms, in order for us to understand how they lend meaning to the lives of the people (Geertz 1983: 182, 225, 232). This reticence stands in stark contrast to his efforts to develop an analytical terminology for the study of religion. In his article, Religion as a Cultural System, Geertz proposed a five-pronged Weberian concept of religion that defined “religion” as “(1) a system of symbols which acts to (2) establish powerful, pervasive, and long-lasting moods and motivations in men by (3) formulating conceptions of a general order of existence and (4) clothing these conceptions with such an aura of factuality that (5) the moods and motivations seem uniquely realistic” (Geertz 1973: 90). In this, sacred symbols are like “culture,” at the same time a “model of” and a “model for” life (ibid.: 93–5, 124). The anthropologist’s task then is, according to Geertz, to inquire into how, in empirical terms, sacred symbols achieve this feat. Analysis should thus be geared first to elucidating the system of meanings embodied by the sacred symbols and subsequently to relating them to both socio-structural and psychological dynamics (ibid.: 90, 125).

Geertz’s universalist concept of religion met with the criticism of the postcolonial theorist Talal Asad,2 who in a way reflected Bohannan’s argument against Gluckman back on Geertz. Apart from exposing some logical inconsistencies in Geertz’s reasoning I do not have the space here to delve into, Asad criticized Geertz’s definition for its ahistorical perspective that does not at all take power relations into account. Moreover, its emphasis on symbols and psychological dynamics would reflect the particular trajectory Christianity has taken in Europe, which has been marked by the progressive reduction of “religion” to “matters of belief” and the conceptual separation of “religion” from “the secular.” Rejecting any essentialist understanding of religion, Asad thus cast it as a Western concept the anthropologist is called upon to make sense of within the confines of the history of Christianity (Asad 2002: 114, 116–18, 120–4, 127; Asad 2003: pos. 407–11, 3166).3 This project, for Asad, lies very much at the heart of anthropology as a discipline, because in opposition to the common reduction of anthropology to the method of ethnography or fieldwork (Asad 2003: pos. 321) he averred that, “What is distinctive about modern anthropology is the comparison of embedded concepts (representations) between societies differently located in space and time” (ibid.: pos. 325). Such a comparison does not only entail, according to Asad, a kind of comparative history of ideas but also the tracing of the practical consequences of embedded concepts for real people differently positioned in tangled webs of power relations, taking into account the fact that shifting meanings in terms of the content of the concepts reflect changing practices (ibid.: pos. 372, 398).

It therefore should not come as a surprise that Asad proposed an “anthropology of secularism” that he developed along similar lines. For Asad, the concept of secularism turns into a normative universalism, the European experience of a historical progression from “religion” to “secularity” as a marker of modernity, along with homogenous time (i.e., modern linear temporality)4 and the principle of individualism (Asad 2003: pos. 53, 74, 256–60, 377, 505, 591–604). Sensitive to the fact that all concepts are developed and promoted in complex power relations, Asad furthermore ascertained that the secular nation-state does not guarantee toleration of “religion.” Rather, it subjects its citizenry to the “necessities of law” that leave little room for negotiation where the law’s core principles are concerned. Law thus obstructs, argued Asad, different ways of life by force (ibid.: pos. 139–43, 175, 4070–4). This mechanism has become inarguable in the case of the non-representation of the Muslim citizens of secular European states in the narrative, not to say governance, of Europe, and by the non-representation of their Muslim citizens as Muslims by European states (ibid.: pos. 2505–860).

Because of secularism’s interlinkage with the international Human Rights regime, Asad also traced the Judaeo-Christian roots and the Western history of the concept of Human Rights, homing in on the consequences of neo-liberal Human Rights regimes for people on the ground (see, e.g., Asad 2003: pos. 2258–330). In so doing, he exposed a major contradiction between Article 25 of The Universal Declaration of Human Rights stipulating that, “Everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control,” and the fact that the responsibility of putting the necessary socio-economic preconditions into place is given solely to sovereign states (ibid.: pos. 2001–4, 2012, 2120, 2138–142). This contradiction, which in verity assigns Human Rights only to citizens of nation states and not to homo sacer (Agamben 1998; see also Asad 2003: pos. 2250–5), the mere human being, is not lost on the destitute of today’s world. It casts serious doubts on whether secularism can help establish much needed local as well as supra-regional social security networks, like organized religion evidently can.

Where Asad’s comparison of embedded concepts leaves us with a juxtaposition of largely incommensurable categories, institutions, and practices, the late French anthropologist-cum-sociologist Pierre Bourdieu offered an analytical instrument that does allow for comparison between societies with a similar degree of social differentiation and division of labor. I am referring here to Bourdieu’s concept of field and the associated categories of habitus and capital. Bourdieu’s notion of field is incidentally a modification of Max Weber’s adaptation of field theory that has its roots in the physical sciences (Dianteill 2003: 530; Martin 2003: 3, 20; Keyes 2002: 233, 239; see also Bourdieu 1987: 809, 833, 842).

Bourdieu generally conceived of social fields as effects of historically contingent processes of social differentiation. As such, they are patterned fields of embodied practices that foster different kinds of capital. While they are, according Bourdieu, connected to a common substratum, that is to say, “culture at large,” Bourdieu treated them as analytically distinct, because each of them would have a coherence, structure or logic of its own that brings about a certain set of dispositions that structure the habitus and thus the perception of actors participating in the respective field (Bourdieu 1987: 805–6, 815; Martin 2003: 23, 41; Friedland 2009: 887–9, 900).

In his reflections on “The Force of Law: Toward a Sociology of the Juridical Field,” Bourdieu concerned himself with a particular social field of modern nation states. The social arrangements that constitute this field are geared, he wrote, toward the generation of certain symbolic capital and structure the habitus of the professional actors, i.e., the different categories of lawyers, judges, and other legal practitioners. It is indeed necessary to understand the process of habitus formation in the juridical field in order to assess how the juridical habitus participates in the world-making power of law (Bourdieu 1987: 807, 811, 818–21, 839, 842). The external politics of the professional actors in the juridical field would generally aim, with varying success, at establishing and maintaining professional control over the definition and interpretation of law in society (ibid.: 817–18, 822, 828–34, 836, 838). Yet despite a certain degree of homogeneity of habitus shared by all legal practitioners, they are internally divided by intense competition and diverging interests (ibid.: 806–8, 823, 850–1). It is important to note that Bourdieu did not consider the juridical field as independent from other social fields, contrary to the normalization strategies of legal professionals who tend to declare “law” as autonomous (ibid.: 808, 829, 834, 839). In this, his concept of the juridical field is reminiscent of Sally Falk Moore’s proposition of law as a semi-autonomous social field.

In her understanding of semi-autonomous social fields Moore, like Bourdieu, drew on Max Weber (Moore 1973: 721). Similar to Bourdieu’s emphasis on the internal rule-generating capacity of social fields, she stressed that semi-autonomous social fields on the one hand spawn rules and regimens with the power to obtain compliance, while on the other they are sensitive to decisions and regulations generated in other social fields. With respect to the field of the legal she wrote that when state law is articulated together with rules and regimens generated in non-legal fields, the latter often directly impinge on or influence the modes of compliance and non-compliance with the norms and regulations enacted by the state (ibid.: 720–2, 744).

Numerous non-legal rules of mutual obligation informed, for instance, the conduct of the different actors, i.e., designers, contractors, and retailers, involved in the production of expensive ready-made women’s dresses in the New York City of the 1970s. These rules required the giving of gifts and the doing of favors to an extent not at all “reasonable” when judged in the light of the legal contracts that officially regulated the business transactions between these different actors. However, the scarceness of the resources necessary to be successful in this business made the aforementioned non-contractual obligations, which some may consider “bribery,” a matter of economic survival. This case shows that the semi-autonomous field of law, articulated here in the form of the respective business contracts, may be rendered insufficient or even inoperative because actors are able to mobilize norms from other social fields in their negotiations with each other (Moore 1973: 723–9, 743). This fact has largely been underestimated or neglected by the legal profession.

The value of Moore’s and also Bourdieu’s concept of social fields lies in its inherent distinction between state law and non-state normativities (see also Roberts 1998: 98). Neither Moore’s concept nor that of Bourdieu is static or euro-centric, as both versions in principle accommodate issues of historically contingent social change and non-Western processes of social differentiation (Martin 2003: 24).5 Unfortunately, and unlike Moore, Bourdieu did not follow up on his theoretic reflections concerning the juridical field, by providing us with an exemplary empirical analysis. This, I am tempted to say, was partly made good by Bruno Latour in his ethnography of the Conseil d’État, a study that does provides us with glimpses of the particular habitus formation of French administrative law judges in the Palais-Royal in Paris, although it centers on the construction of legal arguments (Latour 2009).

Like Geertz, Bourdieu also provided us with a characterization of what he called the “religious field.” Very much like his concept of the “juridical field,” his concept of the “religious field” applies only to sufficiently segmented societies, whose degree of social differentiation and division of labor allows for the emergence of a relatively autonomous, both structured and structuring semi-autonomous field of the religious (Bourdieu 1971: 295–96, 300–1, 320, 325; Dianteill 2003: 530) – Geertz’s “religion” as both “model of” and “model for” life or reality. The religious professionals who are the actors in this field display a strong disposition to control the production and reproduction of a body of secret teachings (Bourdieu 1971: 304–5, 308, 313–14, 318–19). Similar to Moore, Bourdieu viewed the religious field as depending on the patterns, rules and limitations generated in other social fields, like law, politics or economics, in that it for instance transforms the restrictions of the law through its “sanctifying precepts for atonement,” or in that it symbolically manipulates individual aspirations in the face of political and economic limitations. The boundaries of the religious field, in short, are porous (Bourdieu 1971: 310, 318–19; Dianteill 2003: 530–1, 538).

Anthropological perspectives on “law and religion”

Prior to “9/11,” there was, as already mentioned, hardly any anthropologist paying attention to the relationship between law and religion. Nevertheless, the resurgence of religion- and ethnicity-based identity politics after the end of the Cold War not only in post-socialist transitional states but also in countries like India, Indonesia, Malaysia, South Africa and the US was beginning to raise anthropological interest already in the mid-1990s (see, e.g., Veer 1994; Comaroff and Comaroff 1997; Hann 1998). “9/11” finally rendered unarguable the fact that “religion” had become a major political force after the collapse of the Soviet Union ten years previously and thus rendered factuality to the continuing separate existence of religion and law as semi-autonomous fields in modern nation states. It furthermore seemed to vindicate Samuel Huntington’s thesis of an emerging clash of civilizations he had first proposed in 1993 in an article in the Foreign Affairs magazine.

According to Huntington, the following civilizational identities have been “shaping the patterns of cohesion, disintegration, and conflict in the post-Cold War world” (Huntington 1998: 20): Western, Latin American, African, Islamic, Sinic, Hindu, Orthodox, Buddhist, and Japanese (ibid.: 26–9, 38–9). Huntington furthermore called upon the Western societies to accept “their civilization as unique and not universal” and to jointly “renew and preserve it against challenges from non-Western societies” (ibid.: 20–1). The Western civilization is inter alia marked, so Huntington, by a pervasive cultural influence of Catholicism and Protestantism, the separation of spiritual and temporal authority, the rule of law, social pluralism and individualism (ibid.: 70–1). While Christianity and Islam would both have the potential to do well in modernizing societies, Christianity would only spread by conversion, whereas Islam by conversion as well as reproduction (ibid.: 65). In other words, a major challenge for the West would come from the Islamic Resurgence in countries with a Muslim majority (ibid.: 109–1, 146–9, 175–9, 183, 214–18, 254–91).

Salient criticism of his thesis, such as that Huntington did not consider the work of a single non-Western scholar that might have mitigated his strongly Western-centric perspective, notwithstanding, Huntington’s book has by now become required reading not only for scholars but also civil servants and military leadership (Swan 2010). Anthropologists have responded both to the aforementioned world-changing events and to the wider societal debates spawned by Huntington’s book, by massively focusing their attention on the role of religion in contemporary societies. Most, however, have done so by employing a cultural or political perspective. Comparatively few have approached religion from a legal anthropological angle. The publications of those who have done so generally fall into three categories: (1) studies of Islam as a legalistic religion, in which the juridical and the religious field, if you will, collapse onto each other; (2) studies of plural normative constellations in which religion and law are positioned at opposite ends; and (3) studies that discuss the tangled relation between law and religion in contemporary societies from a perspective transcending the conceptual secular-religious divide. While most of these anthropological studies still focus on issues and situations in non-Western societies, some are also concerned, as already mentioned, with developments in Western countries.

An exemplary case of mainly the first category is Lawrence Rosen’s book, The Justice of Islam, a collection of articles, some of which were already previously published. The first edition of the book appeared in 2000 and was immediately followed by a second one when the omnipresent specter of Al-Qaeda spurred a widespread need to understand Islam. This book in particular, proves the benefits of combining an anthropological perspective with that of a legal specialist, as Rosen was trained both as an anthropologist and as a lawyer.

In The Justice of Islam, he fruitfully applied a Geertzian interpretative approach to Islamic law as practiced in postcolonial Morocco, Tunisia, and Malasyia, as well as a Gluckmanian comparative law perspective to Islamic law in general (Rosen 2002: xi). Due to the selective adoption of Western legal codes and institutional structures, the role of the qadi in the local juridical systems has greatly changed. Rosen nevertheless identified a common quest for an authentic Islamic way of life that has prompted a renewed interest in classic Islamic jurisprudence in these countries, which would justify, he argued, to call their law Islamic (ibid.: 3). Elucidating the internal logic of the legal procedures employed in the Islamic courts, Rosen first of all described how, in Morocco, cases are filed, pleas made and evidence collected. According to Rosen, a sense of mutual ingratiation and indebtedness lies at the root of Moroccan society, which is expressed in the local concept of law as haqq denoting, like Geertz had already expounded, “duty,” “obligation,” “truth,” and “reality” (ibid.: 6). Hence, when a person’s actions infringe upon haqq, the qadi would consider his or her actions above all as indications of a shift in his or her relationship with the respective others. This shift would necessitate that the terms of these relations be negotiated anew. Adjudication would thus not be geared toward the enforcement of rights but to the creation of conditions under which such renegotiations can be conducted without violence (ibid.: 13, 28, 36–7). Since even today people are never seen in isolation from each other but as members of particular social networks imbued with certain rights and obligations, it makes sense that oral, that is, personal testimonies still count as the most reliable evidence, even though written documents have meanwhile come to be regarded as sufficient in most of the cases (ibid.: 5, 99–110).

In the comparative part of his book, Rosen pointed to surprising similarities between Islamic law and the Western common law traditions (Rosen 2002: 38–54). Both would hover over society, “legitimizing not centrality through its own certitude but, ironically, its opposite – the dispersion of power to local practice” (ibid.: 58). Despite these similarities, US courts have accommodated Islamic norms guiding the life of six to eight million US Muslims only to a minimal degree. Cultural defense pleas, for instance, advanced in cases of so-called honor killings have evidently never been heeded by judges or juries (Rosen 2002: 200–5). US courts also have not accommodated the ritual needs of US Muslim prison inmates beyond those of inmates with Christian or Jewish backgrounds (ibid.: 206–8). Employment discrimination suits filed by US Muslims seem to have likewise fallen through due to difficulties of providing the necessary evidence, such as proving intent, etc. (ibid.: 212–13).

Rosen attributed this attitude by US courts to Islam less to a strict separation of law and religion in the US Constitution than to a prevailing Christian–Jewish bias of US judges and juries (Rosen 2002: 213). In another study of the jurisprudence of the US Supreme Court, he drew our attention to the slow infiltration of “religiously inflected notions,” in the form of a direct or indirect use of “the language and precepts of ‘natural law,’” into the juridical field of the United States (Rosen 2013: 183), which anyway belies a strict separation between law and religion. With respect to this development, he attributed some importance to the fact that there are currently six Catholics – four of them known to be highly conservative – on the Supreme Court (ibid.: 184, 187–8). Commonly understood as referring to “those principles God is said to have fixed in the world that can be discerned by human reason” (ibid.: 184), natural law has recently been revived, according to Rosen, by an alliance of Catholics and Evangelicals that has formed around issues, such as anti-abortion, public accommodation of religion, preservation of the traditional family, limitation of sexual expression (ibid.: 185).

Rosen’s analysis of the meltdown of the boundaries between “law” and “religion” in the jurisprudence of the US Supreme Court, due to the revival of natural law engineered by Christian conservatives, falls into the third category of legal anthropological studies of religion in the wake of the global Islamic Resurgence. Another excellent example is John R. Bowen’s study of the ways in which Indonesians – villagers, social activists, judges, barristers, religious leaders, and so forth – deliberated over “value-pluralism” (Bowen 2003: 3) at a time, when Indonesia was transitioning from a highly centralist quasi-dictatorship to a democracy with a broadly decentralized governance system, and Islam was increasingly accommodated on various levels of Indonesian state law (Ramstedt 2012). The Indonesian debates about value-pluralism were informed by competing claims about how people should live, and about the future identity of Indonesian society. These claims reflected current ideas about local customary law (adat), international Human Rights, long-standing national principles (pancasila), as well as parochial religious (i.e., predominantly Muslim but in some measure also Christian, Hindu, Buddhist, and since 2006 also Confucian) ideas.

Bowen’s research was based on “long-term intimacy with people in particular places” (Bowen 2003: 8), and constituted an innovative application of Geertz’s interpretive anthropology to the study of the tangled relations between law and religion in Indonesia (see also Bowen 1995: 1049). Departing from instances in which norms collided, Bowen distinguished between different repertories of public reasoning about norms concerning marriage, divorce, and inheritance, namely interpretations, justifications, and argumentations (Bowen 2003: 5, 25–43, 70–83, 91–9, 106–11, 119–42, 204–28). Geared toward investigating the possibilities of, as well as obstacles to, reaching an agreement, his study showed that the values of compromise, gender equality and “harmonious reconciliation” continuously informed judges’ repertoires of reasoning despite shifting positions as to content and an ongoing search for moral certainties (Bowen 2003: 6, 19, 253–8, 268).

In Bowen’s account of legal reasoning in present-day Indonesia, we can observe how actors were able to draw “upon different normative registers that reveal illuminating overlaps and semantic shifts” (Benda-Beckmann et al. 2013: viii). Anthropologists working on the intersection of religion and politics have observed a similar sort of tangled relation between the juridical and the religious field in modern Burma, since 1989 called Myanmar.

Right after independence U Nu, Burma’s first Prime Minister from 1948 to 1962, took on the role of the old Burmese kings in safeguarding the continuation of Buddha’s dispensation (sasana), by granting state support to the Buddhist lay meditation movement initiated by the renowned Burmese monk, Mahasi Sayadaw, at the end of the colonial period. U Nu, who was himself a student of Mahasi Sayadaw, saw Theravada Buddhism as the ethical foundation for the national identity and national unity of independent Burma (Schober 2006: 86–7; Jordt 2007: 19, 21–3, 26–31, 51–5, 175–7, 198, 218). Hence, Art. 21 of the Constitution of the Union of Burma from 1948 stipulated that, “The State recognizes the special position of Buddhism as the faith professed by the great majority of the citizens of the Union.” Again like the Burmese kings of old, U Nu’s government also instigated monastic reforms that involved new interpretations of the vinaya, i.e., Buddhist monastic law ensuring the purity of the sangha. The sangha in Burma has comprised different monastic transmission lineages of the Buddha’s teachings.

In 1962, U Nu was deposed by Ne Win’s military regime, which ushered in the Burmese Way to Socialism reflected in the new Constitution of the Socialist Republic of the Union of Burma from 1974. Despite the lack of any reference to Buddhism in this constitution and the fact that, during the first two decades of its rule, the regime concentrated on the centralization of the economy and the establishment of socialist workers collectives, Ne Win began to initiate far-reaching religious reforms in the early 1980s with the help of the Ministry of Religious Affairs. Eventually the organization of the sangha was brought under state control to a degree hitherto unknown. As a result of these reforms, workers collectives, ministers and generals started to perform merit-making rituals on public occasions. Also Ne Win’s successor regimes, the State Law and Order Restoration Council (SLORC) and the State Peace and Development Council (SPDC), like U Nu, made increasing use of Buddhism as a source of legitimation (Schober 1997; Schober 2006: 88–91). The SLORC regime furthermore established the Department for the Propagation and Promotion of Buddhism within the Ministry of Religious Affairs. Designed to foster “national integration,” the Department has extended its Buddhicization efforts into the territories of non-Buddhist ethnic minorities as a way to bring them into the national fold (Schober 1997: 237–8).

The pro-democracy resistance against the regime has equally drawn on the moral capital of Buddhism, particularly of Socially Engaged Buddhism. The major protagonist of this resistance, Nobel Price winner Aung San Suu Kyi, was another prominent student of Mahasi Sayadaw until the monk’s death in 1982. In her Letters from Burma (1997) as well as in other public statements, she referred to the benefits of a personal discipline of meditation for political action and social change (Schober 2006: 92–5; Jordt 2007: 9–10).

Whereas in modern Burma/Myanmar, state regulation seems to have taken over religion, it is law that has receded in favor of religious normativity in modernizing Thailand, so the argument of the US jurist and ethnographer of Thai legal culture, David M. Engel. Analyzing the establishment of a modern, secular tort law in early twentieth-century northern Thailand (Lanna), Engel found out that legal modernity for local injury victims “took an unexpected turn. For them, as they considered whether and how to seek a remedy, law did not become autonomous and secular; it simply ‘went away’” (Engel 2013: 216). In the traditional belief of people in Lanna, it was angry guardian spirits or other agents of supernatural intervention who caused all cases of injuries, because the victims voluntarily or involuntarily had offended them. In order to remedy injuries, purification ceremonies had to be performed to placate the spirits (Engel and Engel 2010: 24–6, 66–72). However, the introduction of the modern Civil and Commercial Code in 1935, which went hand in hand with religious rationalization efforts on the part of the Thai government, embodied in the Sangha Act of 1902 entailing the purification of local Buddhism from spirit worship (Engel 2013: 219–24), foreclosed any recourse to traditional remedies. Since the new tort law viewed injury in economic terms, such as financial loss, loss of financial support, inability to work, and cost of medical treatment instead of in ritual terms, such as the necessity to perform purification rituals, victims sought remedy in customary law, which still provided the traditional framework for injury disputes. As a result, litigation rates in state courts were low (Engel and Engel 2010: 15–16, 24, 28, 82–7, 102–8; Engel 2013: 225). This situation only changed in the 1990s, when the customary law of injuries had finally disappeared. Surprisingly however, litigation in tort cases has actually declined ever since, because victims have shown a propensity to forgive the perpetrators, with the intent to increase their good karma for the future rather than to seek redress in court, and, likely to be at least equally important, because they tend to think that the law is not on their side, or because they could reach an agreement outside the court (Engel and Engel 2010: 2–3, 90–1, 129–38; Engel 2013: 226).

Rights claims of indigenous peoples and their legal accommodation

Another strand of contemporary anthropological research on the nexus between law and religion has been directed to the accommodation or rejection of the rights claims of indigenous people by state courts in the so-called settler countries (Canada, the United States, Australia, and New Zealand). In a study on the application of the religious freedom law in the Euro-American Human Rights tradition to Native American sacred sites protection claims, the Austrian legal anthropologist René Kuppe argued that modern religious freedom law in the Western human rights tradition has developed chiefly in response to challenges raised by adherents of Christian denominations. Jews and Muslims have had an impact on the shaping of modern religious freedom law to a much lesser extent. There has been no impact whatsoever, though, by followers of other religions (Kuppe 2009: 49), particularly those that often do not count as such, that is, so-called “indigenous” or “ethnic religions.” Yet, according to the Universal Declaration of Human Rights from 1948, Article 18, every individual should have the right to freedom of thought, conscience and religion, which includes the right to manifest, in private and in public, her religion or belief in teaching, practice, worship and observance.

The First Amendment of the American Constitution in principle heeds this individual right, by interdicting Congress to make a law that either favors the establishment of a certain religion (establishment clause) or prohibits the free exercise of religion (free exercise clause). For a case of claimed infringement of the free exercise of religion to be adjudicated at all, claimants first have to prove that the state has put a burden on the exercise of religion. A burden put on the exercise of religion by the state is seen as justified only if a necessary state interest outweighs impaired exercise of religion (Kuppe 2009: 48, 50).

In the wake of their massive defeat in the American Indian Wars, Native Americans have lost many, if not most, of their sacred sites to either private owners or the state. That means, these sites are now either privately owned or are public lands managed by non-indigenous people. In many cases, the new owners have been involved in land development projects Native Americans deem destructive for the sacredness of these sites. This does not apply to all development projects, though. According to Native American beliefs, a serious threat to sacred sites exists only when they are opened to the public (Kuppe 2009: 52). Public access is believed to undermine their sacred character and spiritual power. In some cases, dam building projects have flooded sacred sites, which have of course prevented believers accessing them. Kuppe’s review of some of the US case law illustrates that a large part of the predominant failure of Native Americans to win sacred-site cases is rooted in the fact that the courts have not fully grasped the nature of Native American religiosity, which they have often judged to be “culture” – and thus as an invalid foundation for the respective claim – rather than “religion,” due to their Judaeo-Christian bias as to what counts as such (ibid.: 51, 53–6, 60–3).

Yet, anthropological research has also shown that even when cosmological concepts of indigenous or ethnic religions have been accommodated by modern states, there has been a significant transformation of these concepts in the process that has often turned out to be detrimental to the interests of the very indigenous people(s) from whom these concepts had been adopted. Varun Gauri, for instance, pointed out that the juridification of indigenous cosmological concepts has invariably rigidified the social arrangements originally established on their basis (Gauri 2012: 224). Pressed into the complex legal systems of modern states espousing clear and fixed definitions and distinction as well as rigorously standardized procedures, their original range of interpretative possibilities has been considerably narrowed.

A case in point is the normative recognition of the Maori concept of kaitiakitangga in New Zealand’s state law, such as the 1991 Resource Management Act and the 1996 Fisheries Act. Kaitiakitangga refers to the guardianship of natural resources based on descent and the sense of responsibility toward one’s whole environment that one has inherited from one’s lineage (Turvey 2009: 543–4). Kaitiakitangga not only lacks an adequate English translation, which by itself has already made it difficult for New Zealand’s judges to do justice to the concept, moreover judges have not been compelled to pay attention to the indigenous interpretations and procedures in which the concept was originally embedded. Having been incorporated into the ontology and operations of a Western legal-cum-economic regime, and thereby subjected to alien procedures of interpretation and implementation, the concept has become more and more disconnected from its original purpose and range of connotations; so much so that it sometimes seems to have helped subverting Maori culture rather than protecting it (Turvey 2009: 531, 541–3, 546, 549). This is why the Australian Aborigine lawyer and activist Christine F. Black drew our attention to the actual workings of “Australia’s ancient Indigenous jurisprudence,” transmitted through myths, genealogies, and “law stories” (Black 2011: 11, 89–97). Her argument forcefully underscores the fact that mere normative recognition of indigenous religious principles without due recognition of their institutional and performative contexts is at best a void exercise.

My research on the progressive juridification of Balinese sacred customary law in post-Suharto Indonesia, on the other hand, has shown that the normative and institutional recognition (Woodman 2012: 137) of indigenous or ethnic concepts and institutions might not only aggravate existing intra- and inter-communal conflicts but generate new ones. In response to the increasing Islamization of the public space as well as Indonesian state law, a Bali-wide alliance of political and religious leaders, businessmen, administrators, and lawyers took advantage of the legislative latitude provided by Indonesia’s new national laws on regional autonomy, by granting a significant degree of legislative, administrative, economic, and adjudicative autonomy to the customary law communities on the island. The new village jurisdictions with their modified customary law institutions have articulated new fault lines of local citizenship, which in turn have generated new conflicts over the interpretation of local customary law norms and the status of non-Hindu Balinese residents from other Indonesian islands, while at the same time exacerbating seething disputes over territorial boundaries between villages, caste conflicts, and obligatory participation in communal rituals (Ramstedt 2013).

Migration and the legal accommodation of “foreign” religions

Anthropologists working on the interlinkage between law and religion have increasingly turned to the West, often but not always, and not necessarily exclusively, to their home countries. I have already mentioned Lawrence Rosen’s work on how US courts have dealt with claims to the normative recognition of Islam and on the revival of natural religion in the jurisprudence of the US Supreme Court. John R. Bowen’s work on the intersection of the global religious field of Islam not only with the Indonesian but also the French and British national legal fields deserves special mention here. In his investigation of “why the French don’t like headscarves,” he endeavored to trace the cultural sensitivities of the French majority society that, in his opinion, had led up to the issuance, in 2004, of a law prohibiting pupils, along with their teachers, to wear objects, like headscarves, that would express their religious beliefs. One of his findings was that due to specific mechanisms of promotion and reviewing in France, only those scholarly and journalistic texts would influence public opinion that would reinforce the cultural sensitivities that had given rise of the law (Bowen 2006: 1–4). French laïcité, which configures secular law in strong opposition to religion, has moreover prompted, according to Bowen, the emergence of a “French Islam” connoting piety “without the antiquated trappings of Islamic law, and with less emphasis on the practices of prayer and sacrifice” (Bowen 2004: 44).

Some young Muslim women in France, on the other hand, would wear the headscarf in order to break with the “insufficiently Islamic traditions” of their country of origin, or that of their parents or grandparents for that matter. Striving to develop a “universal” Muslim identity in opposition to the “parochial” Muslim identity of their parents or grandparents, they would generally experience donning the veil as personal growth, in the process of which they rebel against or even break with the “insufficiently Islamic” social norms of their families (Bowen 2004: 46–7).

Whereas France recognizes Muslims as citizens only when they “make an effort to leave behind their foreign attachments and to resemble other citizens in matters deemed critical to defining ‘France’” (Bowen 2004: 53), the UK goes to great lengths in accommodating the norms and institutions of the Muslims among its citizenry, particularly when it comes to out of court arbitration of conflicts. In his study of different Muslim arbitration bodies in Britain, Bowen observed that disputants in family matters like divorce or inheritance, etc., can easily access a diverse range of shari’a councils in cities like London, Birmingham, Bradford, Manchester, and so forth (Bowen 2013: 129, 137–44). Other councils, such as the Muslim Arbitration Tribunal (MAT) at the Hijaz College north of London, specialize on commercial disputes among members of Britain’s Muslim community. MAT’s arbitration cases have apparently been so successful that also members of non-Muslim communities have started to avail themselves of MAT’s services (Bowen 2013: 129, 131–2).

Apart from the different constitutional frameworks Muslim migrants in France and Britain have found themselves in, the different organizational structures developed by them can be attributed, so Bowen, to their different migration trajectories. Muslim migrant laborers from different North African countries, including Mali, who came to France in the 1960s and 1970s, usually lived together in large public housing units. The fact that they share the Arabic language has helped them to forge some degree of cooperation (Bowen 2014: 209), which is comparatively low, though, when compared with the associations formed by British Muslims. According to Bowen, about half of the latter have come from a certain region, Mirpur, in Pakistan, followed by Bangladeshis who usually hail from Sylhet, and finally Muslims from India (ibid.: 206–7). Philip Lewis’s study of Bradford’s Muslim community showed that migrants from the same country or even district settled together, and local Muslim organizations were formed along ethnic lines (Lewis 2002: 56, 74).

Conclusion and outlook

This brief overview of anthropological studies on the relationship between religion and law has shown that anthropologists have started both to decenter stereotypical notions by Western jurists of the different religious normativities of non-Western people and to render “foreign” religious law comprehensible within new frameworks of legal comparison. Anthropologists have achieved the former by unpacking, in a Bohannian and Geertzian vein, the logics of non-Western normative systems against the backdrop of the larger socio-political histories of the respective groups, communities, and societies. As to the development of new frameworks of legal comparison, the paradigmatic endeavor by Rosen to reconceptualize the categories of comparative law on the basis of his deep familiarity with Islamic law begs for a follow-up. Bowen’s comparative framework is more traditionally anthropological in its integration of Sally Falk Moore’s concept of the semi-autonomous social field and Bourdieu’s field theory. This framework allows him to investigate how the global religious field of Islam is influenced, impinged on, and modified by the norms generated in the semi-autonomous fields of the national laws of three different countries, i.e., Indonesia, France, and the UK. The project “Politics of Religious Freedom: Contested Norms & Local Practices” (2011–2014), funded by the American Henry R. Luce Initiative on Religion and International Affairs, presents yet a third approach to comparison. Carried out by an interdisciplinary team involving anthropologist Saba Mahmood, political scientist Elizabeth Shakman Hurd, jurist Peter Danchin, and religious studies scholar Winnifred Fallers Sullivan, the project looks at how the legal category “religious freedom” is culturally translated, that is, “transformed through legal and political contestations in the United States, the Middle East, South Asia, and the European Union.”6

While anthropological studies might most of the time not be immediately helpful to judges and juries precisely because they tend to destabilize Western legal categories, local activists often refer to them in an effort to explore and use alternative readings of law against an oppressive state regime (see, e.g., Eckert 2006). Of course, quite a few anthropologists have been called upon as expert witnesses in court cases. Anthony Good’s reflections on his work as an expert witness for South Asian asylum seekers in the UK deserve special mention here.7 However, to my mind, anthropological studies on religion and law should above all feed into endeavors to develop a “jurisprudence beyond borders” that is dedicated “to create or preserve spaces for productive interaction among multiple overlapping legal systems” (Schiff Berman 2012: back cover; see also Schiff Berman 2012: xi, 16–18, 21–2, 262–9, 286–7, 325–8). Interdisciplinary discussions on this topic have barely started, though.
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Sociology at the intersection between law and religion

Effie Fokas



Intersections between law and religion are increasingly permeating the public sphere. A brief consideration of the ‘controversial issues’ section (Part 4) of the present volume serves as a reminder of religion-related issues regulated by laws, on the one hand, and mobilising mass publics – religious and secular alike – on the other. In all these cases at some level we find a disconnect between the workings of the laws and the workings of the societies in which these laws operate. It is at precisely this point that sociology as a discipline can bridge the gap.

There are a number of themes at the intersection between religion and law that would benefit considerably from ‘a sociological perspective’. But in reality sociologists are struggling to make sense of the interplay between religion and law and thus ‘a sociological perspective’ remains essentially work in progress. One particular case serves usefully as a foil through which we can pinpoint certain themes with which sociologists grapple, with greater or lesser degrees of success: the Lautsi vs. Italy case decided by a Chamber of the European Court of Human Rights in 2009, and revisited by the Court’s Grand Chamber in 2011. In the Chamber’s 2009 decision the Court ruled that the presence of the crucifix on the walls of Italian public schools entails a violation of the European Convention on Human Rights (specifically, of Article 2 of the first Protocol, protecting the right of parents to educate their children in accordance with their religious or philosophical beliefs, when taken in conjunction with Article 9 on the freedom of thought, conscience and religion). In its defence, the Italian state argued, among other things, that the presence of crucifixes in classrooms was ‘natural’, on the ground that the crucifix was not only a religious symbol but also the ‘banner of the Catholic Church’, and thus had to be regarded as a symbol of the Italian state (Lautsi v. Italy 2009, para. 11).

The 2009 ruling attracted overwhelming media, scholarly and political attention. Meanwhile, the Italian state sought referral to the Grand Chamber, which resulted in a new hearing on 30 June 2011. During the intermediate period the Court received an unprecedented number of third party interventions from NGOs, Members of the European Parliament, and national governments.1 On 18 March 2011, the Grand Chamber issued its final judgment, overturning the original absolute majority decision with a 15–2 ruling in favour of the Italian state.

The Lautsi case, including the first 2009 decision, the politicisation of the case in its aftermath, the Grand Chamber’s reversal of the decision in 2011, and the scholarly discussion in its aftermath, effectively creates a research agenda for the sociological study of religion and law. Reading Lautsi line-by-line and between the lines, we find three interrelated themes which merit attention. I will explore each of these below in a section entitled ‘Lautsi’s call to sociologists’, indicating areas where sociology brings special insights to the table, as well as issues on which ‘the jury is out’ on how sociology might rise to the occasion.

In a second section I will focus on three research programmes which, each in their own way, move this research agenda forward. These include the Religare programme on religious diversity and secular models in Europe; the Religion and Political Theory Programme (RAPT) entitled ‘Is religion special? Secularism and religion in contemporary legal and political theory’; and the Grassrootsmobilise programme, examining how individuals, communities and NGOs at the grassroots level mobilise ‘in the shadow’ of the European Court of Human Rights religious freedoms case law. Each of these programmes is European in its base, but the insights go well beyond the European continent.

Finally, in a concluding section I will highlight certain cross-cutting themes arising from the discussion of all of the above.

Lautsi’s call to sociologists

Religious symbols and ‘legal’ discourse

Lautsi draws our attention to a now pervasive problem of the place – and, more importantly, the meaning and impact – of religious symbols in public spaces, whether these be crucifixes on public school walls, icons in court rooms, or headscarves and turbans donned by students and civil servants.

Throughout the Lautsi decisions, the reader finds remarkably in-depth and often loaded definitions and interpretations of the crucifix. Already in the first few paragraphs of the 2009 decision, the reader encounters the crucifix as: a symbol of Italian history and culture and thus of Italian identity; a symbol of equality, freedom and tolerance; and a symbol of the Italian state’s secular bias (these being characterisations made by the Italian Administrative Court, Lautsi 2009, para. 13). A few pages later we read the Italian government’s descriptions of the cross as also having an ethical meaning independently from the religious one, and evocative of principles that can be shared outside the Christian faith, e.g., non-violence, equal dignity of all human beings, justice and sharing, the primacy of the individual over the group, and the importance of freedom of choice, the separation of politics from religion, and love of one’s neighbour extending to forgiveness of one’s enemies (Lautsi 2009, para. 35).

Quite apart from whatever one may feel about the great breadth and validity of these characterisations, their mere airing in a courtroom is, from a sociological perspective, striking in a way: is this the place to determine the meaning of the cross and the crucifix? Beyond this broad exercise of interpreting and defining religious symbols in the Lautsi case law, we find also vivid value judgements of Christianity as a faith. For example, in the words of the Italian Administrative Court, ‘Christianity, and its older brother Judaism – at least since Moses and certainly in the Talmudic interpretation – have placed tolerance towards others and protection of human dignity at the centre of their faith’ (Lautsi 2011, para. 15).

Scholars have addressed the problematic nature of judicial engagement with the defining of religious symbols. Brett Scharffs explores the ‘pressures and perils’ that courts face when trying to give authoritative meaning to religious symbols and concludes that interpreting religious symbols is a complex job at which courts tend to fail miserably, in the process ‘destroying and limiting religious symbols’ (2012: 37). From a different perspective Susanna Mancini also criticises this tendency, drawing attention especially to the prejudicial way in which this symbol-interpreting takes place. Namely, she describes how:

on the one hand, the religious significance of majority (Christian) symbols is watered down and interpreted in ‘cultural’ terms, not as the symbols of a given religion, but rather as indicia of the historical and cultural dimensions of national identity. On the other hand, minority – and particularly Islamic – symbols are interpreted as expressions of cultural and political values and practices which are at odds with liberal and democratic ones …

(Mancini 2009: 2631)

The practical result of the above is that crucifixes are allowed in public schools because secularised Christianity is considered not only compatible with but also a fundamental aspect of Western democracy, while the Islamic symbols such as the headscarf are often banned or restricted as representative of illiberal and undemocratic values.2 The quintessentially (though not exclusively) European process through which Christianity variably ceases to be religion and becomes culture or identity is a nuance that sociology can bring to the table.

Sociologists may generalise (and lawyers may joke) that lawyers do not like the colour grey and move only in the realm of hard facts and with a large degree of precision. In this caricatured perspective, law is specific, sociology discursive, and law should be wary of entering the world of religious symbols interpretation. Yet from legal scholars we also learn that law is a social practice (McCann 1994: 6), and a system of cultural and symbolic meanings perhaps more so than a set of operative controls, affecting us primarily through communication of symbols – e.g., ‘by providing threats, promises, models, persuasion, legitimacy, stigma, and so on’ (Galanter 1983: 127). The court, like the public school, is a state (read national) institution and as such will engage with the business of symbol-defining. Sociologists must anticipate this.

What sociologists can and should contribute to the equation is a deeper understanding of why such developments persist: why do we find this kind of discourse and material in a court setting? Only on this basis can we seek to resolve problems that may emanate from such trends. One line a sociologist can explain is the relationship between religion, national identity and nationalism (and/or patriotism) and, critically, variations in the above in different contexts and in accordance with different historical contingencies (Martin 1978). Clearly this relationship underlies both the arguments being put forth and the way they are put forth, in the Lautsi case and beyond (more on this below).

Second, sociologists may also usefully employ the notion of ‘vicarious religion’ (when discussing the European context at least). Vicarious religion as Davie (2000) describes it is difficult to trace: it entails religion performed by an active minority (representing, though, a majority faith), on behalf of the wider population who understand, approve of and anticipate what the minority is doing. There is a sense in which resistance to the removal of a religious symbol which, the defendant argument goes, is not so religious anyway, can be seen as a manifestation of vicarious religion at play: i.e., we may not really pay attention to the crucifix on the wall, but we want very much for it to be there. That desire is an example of vicarious religion; the perception and defence of a right to have the crucifix there takes us back to the religion-national identity-nationalism link mentioned above, and to the principle of subsidiarity, addressed below.

Finally, the sociologist can provide important nuance by contextualising religion in the public sphere. For example, there are some interesting transatlantic similarities and differences in the handling of religious symbols cases.3 In a US Supreme Court case about the public display of a cross on a federal plot of land as a memorial for those who fought in WWI (Salazar v. Buono 2010), defendants emphasised – as in Lautsi – the non-religious meanings of the cross. One commentator described the case as the ‘latest chapter of [an] odd project of saving religion by emptying it of its content’; ‘[I]t has become a formula: if you want to secure a role for religious symbols in the public sphere, you must de-religionize them’ (Fish 2010). Nationalising religious symbols is a natural next step in a sense,4 both because of the workings of vicarious religion (‘let the nation display the cross for us’), and because of the range of similarities (if not overlaps) between religion and nation (Brubaker 2012; Smith 2003). The close links between religion and national identity are an integral part of the complicated mess of trying to secularise public spaces. This brings us to our second lesson from Lautsi, regarding the ‘treacherously simple’ notion of state neutrality.5

Defining neutrality

The definitions and conceptions of neutrality embedded in the Lautsi case are not as colourful as those for the crucifix, but they too are worth close consideration. This especially because the difference in conceptions points to a far broader problem of not knowing what neutrality really should look like and how to achieve it in practice. According to the Italian government, neutrality requires the public administration authorities to take all religions into account, and neutrality is inclusive, while secularism is exclusive (Lautsi 2011, para. 35). Meanwhile, national governments intervening in the case argue that favouring secularism is a non-neutral stance (Lautsi 2011, para. 47), and state neutrality more or less entails ‘no change’ (specifically, it ‘requires authorities to refrain from imposing a religious symbol where there had never been one, and from withdrawing one that had always been there’) (Lautsi 2011, para. 48). Particularly interesting is the applicants’ assertion that neutrality requires the state to adopt the same attitude with regard to all religious currents (Lautsi 2011, para. 43), ‘in other words’ [emphasis mine], neutrality obliges the state to establish a neutral space within which everyone could live freely according to his own beliefs (Lautsi 2011, para. 43). Despite the expression ‘in other words’, clearly the two assertions do not express the same concept; yet such confusion about the term is common and conspicuous.

The concept of neutrality occupies the broad space between positive and negative identification of the state with religion; thus a range of intermediate positions lays claim to ‘the legitimacy-conferring notion of neutrality’ (Daniel and Durham 1999: 123). But as Daniel and Durham explain, there are significant differences in the conceptions of neutrality expressed by each position. The range of ‘neutrality models’ includes state inaction (e.g., the original theory behind the no establishment and free exercise clauses of the first amendment to the US Constitution); impartiality (suggesting the state should always act in religion-blind ways); state monitoring of an open forum (providing a venue where various ideas can be represented, and perhaps positioning itself on the quality of the truth claims but trying to remain neutral in the process); substantive equal treatment (offering differential treatment where it may be warranted, e.g., an accommodationist church-state theory); and actualisation of substantive rights as an affirmative obligation of the state (Daniel and Durham 1999: 123–5).

In other words, there is a considerable ‘grey area’ around the concept of neutrality. To a large extent, this has to do with the ambivalent relationship between neutrality, on the one hand, and equality, equity, and non-discrimination, on the other. Does neutrality require that all religious groups are treated equally, or are certain privileges for one or a select few religious groups acceptable? Or if equity is the aim, then must a neutral state offer extra support to ‘weaker’ minority groups rather than treating all groups equally? For example, although the Lautsi applicants call for neutrality as ‘same attitude towards all religious currents’ (cited above), they also indicate that ‘it is essential to give special protection to minority beliefs and convictions, in order to preserve those who held them from a “despotism of the majority”’ (Lautsi 2011, para. 45). Finally, in increasingly religiously pluralistic environments, is established religion an anachronism (Morris 2011; Smith 2012) and antithetical to non-discrimination and thus also to state neutrality? These are all interrelated questions to which we may find clear answers in legal texts but in the sociological reality around us the situation is far more complicated.

The latter may be illustrated with reference to another grey area which has to do with ‘symbolic clauses’ embedded in constitutions and/or laws on religion indicating the ‘special’, ‘historic’, or ‘traditional’ role or place of one or more (but not all) religious groups in a given country. Such clauses are usually, in theory, only symbolic and carry no legal weight and may thus be compatible with state neutrality. In her assessment of various models of religion–state relations from a political liberalism perspective, Cecile Laborde (2013) suggests that state preference of one religion is acceptable as long as it is ‘purely symbolic.’ But sociological research around such clauses questions the possibility of the ‘purely symbolic’: regardless of legal weight, preambles and other texts singling out certain faiths often carry practical, negative implications for other faith groups and their members.6

As Heiner Bielefeldt, UN Special Rapporteur on freedom of religion or belief explains, ‘On an abstract level, requirements of equality and non-discrimination receive an almost unanimous approval …[but] when it comes to drawing the necessary consequences from such general professions, things are often less clear’ (2013: 53). Martha Nussbaum is a prominent voice in the discussion as far as the ‘abstract level’ is concerned. According to Nussbaum (2008: 2):

[L]iberty of conscience is not equal … if government announces a religious orthodoxy, saying that this, and not that, is the religious view that defines us as a nation. Even if such orthodoxy is not coercively imposed, it is a statement that creates an in-group and an out-group. It says that we do not all enter the public square on the same basis: one religion is the [national] religion and others are not. It means, in effect, that minorities … must acknowledge that their views are subordinate, in the public sphere, to majority views.

The applicant’s argument in the 2009 Lautsi case echoes this type of reasoning: the presence of the crucifix in the classrooms ‘led to pressure being undeniably exerted on minors and the impression given that the State was estranged from those who did not share Christian beliefs’ (Lautsi 2009, para. 32).

This is where the notions of ‘even-handedness’ and ‘reasonable accommodation’ come in. What such terms mean in practice cannot be defined abstractly; they must, according to Bielefeldt, be worked out in a case by case manner: ‘[B]ut when there is goodwill on all sides, practical solutions can usually be found’ (2013: 57–8). Subsidiarity, of course, is aligned with this ‘case by case’ approach, though not always accompanied by goodwill.

The unfinished business of subsidiarity

The Italian royal decree of 1924 which set out the prescription that schools display crucifixes reads as follows: ‘Each school must have the national flag and each classroom a crucifix and the King’s portrait’ (cited in Lautsi 2009, para. 20). This is a powerful statement of how these three things together – flag, cross and King – framed Italian national identity at the time. In its defence in the 2011 hearing, the Italian government claimed that ‘the presence of the crucifix was the expression of a ‘national particularity’, characterised notably by close relations between the state, the people and Catholicism, attributable to the historical, cultural and territorial development of Italy and to a deeply rooted and long-standing attachment to the values of Catholicism’ (Lautsi 2011, para. 36). It is this framing of the issue as a matter of preserving national identity which factored significantly in the Grand Chamber’s decision to rule in favour of the Italian state.

And the principle of subsidiarity, which in turn leads to the doctrine of the ‘margin of appreciation’, and which in its turn calls for consideration of whether a consensus (across the 47 signatory states) exists on the matter in question, legitimised that decision.

The ‘matrix’ formed by the subsidiarity principle, the doctrine of the margin of appreciation, and the consensus doctrine, all developed through the European Court of Human Rights’ case law, has been the focus of a great deal of critique against the Court (Fokas, forthcoming). According to Benvenisti (1999: 851):

In the jurisprudence of the ECtHR, consensus is inversely related to the margins doctrine: the less the court is able to identify a European-wide consensus on the treatment of a particular issue, the wider the margins the court is prepared to grant to the national institutions. Minority values, hardly reflected in national policies, are the main losers in this approach.

Beyond opening the Court to criticism of moral relativism, the particular combination of subsidiarity, the margin of appreciation and consensus also leads to claims of double standards, as differential treatment of Islam has been noted (Gunn 2012; Martínez-Torrón 2012). Richardson and Shoemaker (2008) make a similar argument about bias towards Christian Orthodox cases. According to one scholar, writing specifically in the aftermath of the Lautsi Grand Chamber decision, ‘In the mid-1990s, Lord Lester affirmed that the margin of appreciation “has become as slippery and elusive as an eel”. Now consensus, too, has become as slippery and elusive as the margin’ (Ronchi 2011: 296).

Key to the problem, as exhibited conspicuously in the Lautsi case, is politics, at two levels: national politics, and the politics of sovereignty between contracting states to the European Convention on Human Rights, and the European Court of Human Rights. In the 2009 decision, the margin of appreciation is mentioned on three occasions, each time by the Italian government. In the 2011 Grand Chamber decision, the margin of appreciation is mentioned 27 times in total, and eight times in the final paragraphs of assessment, which is indicative of the importance the margin is imparted in the Court’s overall reasoning (Ronchi 2011). In that decision the Court declares, ‘the fact that there is no European consensus on the question of the presence of religious symbols in State schools … speaks in favour of’ granting the Italian state a wide margin of appreciation (para. 70). Further, in their joint intervention 33 members of the European Parliament stressed, in particular, the principle of subsidiarity.

Well before the Lautsi case arose, legal scholars presaged, in a way, the problems to arise around the margin of appreciation in its relation to subsidiarity and consensus and in developments leading to the 2011 Grand Chamber decision. In 1999 Benvenisti writes:

Given the importance of State sovereignty, the only way to impose on State parties newly evolving duties is by resorting to the notion of emerging custom, or ‘consensus’. By resorting to this device, the court eschews responsibility for its decisions … Its decisions reflect a respect of sovereignty, of the notion of subsidiarity, and of national democracy. It stops short of fulfilling the crucial task of becoming the external guardian against the tyranny by majorities … One wonders to what extent it is really possible to envision credible threats by member States to challenge the court’s authority in reaction to unpopular judgements. One wonders also to what extent that threat is actually open to abuse by those who wish to justify the perpetuation of ossified and untenable positions. (852)

The above-cited quotations of course reflect normative positions on the role of the Court. These issues are far from straightforward. As Mancini (2010: 26) notes, the collective reputation of a court largely depends on the audience at which its opinions are aimed, and judicial authority ultimately depends on the confidence of its citizens. European publics anticipate subsidiarity in matters of national identity and of religion. But the basic concept of subsidiarity remains on trial: if we are to leave important matters at the intersection between law and religion to the discretion of judges, politicians, educators etc. at the ‘lowest’ possible level of governance, to ‘those who have detailed knowledge of the facts on the ground’ (Malik 2013), what will the end result look like in terms of religious freedom and non-discrimination?

A research agenda in motion

A great deal of research has undertaken or is undertaking the task of exploring the intersections between religion and law. Here I will pay special attention to three particular research programmes – one recently completed, one ongoing, and one just begun at the time of writing – which, with very different aims and methodologies, address some of the research gaps set out above.

Religare

One such programme is on ‘Religious Diversity and Secular Models in Europe. Innovative approaches to law and policy’ (Religare), funded by the European Commission FP7 framework programme (2010–2013). The programme was based at the Katholieke Universiteit Leuven and included 13 partner institutions conducting research in 10 countries.7 According to the programme’s website, ‘Religare is about religions, belonging, beliefs and secularism.’8 Specifically, the programme set out to investigate the religious diversity in contemporary Europe with a focus on questions related to management of religious pluralism under state laws. Comparative and interdisciplinary, the project combined legal analysis with sociological data and qualitative interviews in order to produce a database of case law for the ten countries studied; a series of thematic templates summarising relevant legislation, court cases and controversies in various countries; and sociological reports based on the fieldwork conducted in six of the ten countries. The project has formally drawn to a close but publications based on its findings continue to proliferate (see http://www.religareproject.eu).

The Religare programme used four different themes as entry points to the topic, themes from within which concrete cases could be selected with ‘the potential of showing where the hotspots are and of proposing possible solutions for the conflicts between religious and secular values’. These are the family; the workplace; the public space; and state support.

The work conducted within Religare on each of these themes bears some relevance to the research questions pinpointed in the first section above as a ‘call to sociologists’. But most relevant for our purposes are insights arising from the project to do with state neutrality. The research programme usefully frames the topic with the context in which religion–state regimes were formed and the disconnect with the present situations across Europe. This disconnect is expressed in the project’s final report as follows:

[I]n a rapidly globalising world, one can observe in Europe both a de-traditionalisation, in the form of the rise of the ‘unchurched’, and an emergence of new religious movements and alternative, non-institutionalised spiritualities … Is the gap between an increasingly unchurched majority sentiment and the legal regulation of religion still in force evidence of hypocrisy, ethnocentrism, or perhaps just bona fide neglect of a developing trend? And what are (still) legitimate policy aims in this changing societal context?

(Foblets and Alidadi 2013: 5)

The programme’s final report suggests a project emphasis on the latter question rather than the former, which addresses some of the ‘why’ questions set out above. Realistically, a measure of hypocrisy, ethnocentrism and neglect can be found behind most problems stemming from a lack of neutrality in religion–state relations. I will return to the policy focus of the work below.

The Religare researchers are highly aware of conceptual problems around the term neutrality and avoid them by proposing one specific approach most suited, they argue, to managing religious pluralism in a healthy manner: this is ‘inclusive state neutrality’. This notion rejects a strict separation and a ‘strict neutrality’ in the state’s approach to religion: ‘experience shows that it is impossible to rigidly uphold a strict separation between and a strict neutrality towards religion and belief’ (Foblets and Alidadi 2013: 9).

The programme’s researchers also show preference for the term ‘even-handedness’ over that of ‘reasonable accommodation’. Discussions of the latter, they argue, tend to focus on the limits of what may be a ‘reasonable burden’ for a state or an employer, for example, to undertake in their efforts to treat different religious groups and individuals in a non-discriminatory manner. However, accommodation should be treated as a two-way street, with due recognition to the concessions made by the citizens and employees in question.

Summarising the main argument regarding religion–state relations, the Religare team explain that ‘inclusive state neutrality’ and ‘justice as even-handedness’, when taken together, mean that the state’s policy should be fair to all in granting recognition to religions, beliefs and practices. The underlying principle of this approach is respect (Foblets and Alidadi 2013: 9).

In theory this concept sounds healthy and desirable, but the programme’s final report falls short of examining the factors and mechanisms which challenge this neat combination of inclusive state neutrality and even-handedness in practice and, particularly, at the local and national level. Perhaps ironically, it is to political theory that we turn for some insight on this particular question.

RAPT

A second research programme which promises to generate important insights related to the open research areas outlined in the previous section is that entitled ‘Is Religion Special? Reformulating Secularism and Religion in Contemporary Legal and Political Theory’ (RAPT). RAPT is a European Research Council-funded project, led by Cecile Laborde at the University College London and including a team of post-doctoral researchers with expertise in political philosophy, law, and intellectual history. The programme also entails a ‘RAPT lecture series’ showcasing the work of prominent international scholars in the study of religion and political theory. The series aims to interrogate the special status of religion (ethics, epistemology and practices) in Western political and legal theory. The programme began in 2012 and is due to be completed at the end of 2016. As such, the focus here is more on project aims rather than outcomes, which are not yet publicly available.

Laborde’s research question is highly innovative and provocative: does religion have a special status in political and legal theory and if so, why and to what effects? Assuming a contemporary shift towards ‘post-secular’ approaches for the relationship between religion and politics, the project aims to assess the implications of the latter. Laborde’s point of departure is that disconnect between claims of a separation between religion and state, on the one hand, and the practice of states giving special protection to religious beliefs and organisations qua religious, on the other.

Laborde builds well on distinctions between theory and practice, and the ambiguity in both on certain issues.9 For example, she argues that no one questions the basic Aristotelian principle of equality whereby equal treatment does not mean identical treatment. But she encourages a much more substantive exploration of the term as it is played out in practice by asking such questions as: Equality of what? What are we trying to equalise? The success of religious minorities, for example, in pursuing their aims? Or their opportunities to participate in society on equal terms? Often we fail to ask such questions because of overarching norms to which we are desensitised. Laborde makes this point with reference to the term Catho-laïcité, suggesting an ‘invisible sacred’ wherein a norm may be neutral but discriminate indirectly and yet go unnoticed.

One reads in the RAPT project description a foreshadowing of the type of judicial engagement with interpreting religious symbols and with value judgements of religions discussed in the previous section: indicating that state neutrality and religious freedom are two central features of the relationship between religion, law and politics, the research programme suggests that ‘what is rarely recognised by political and legal theorists is that these features rely on a distinctive understanding of religion, born out of the particular trajectory of western secularisation’.10

The ‘special status’ of religion is described as particular to Western politics and law. Sociologists of religion find in this work a welcome break from the predominant singling out of the European context as exceptional mainly in its secularism. This research programme takes the concept one step further and finds European exception in the special treatment of (i.e., positive identification with) religion in legal and political theory, made possible precisely because of that secularisation trajectory. In so doing RAPT encourages a rethinking of the concepts of secularism and religion and of their actual influence on contemporary religion–state relations in the European setting. Emphasis is placed on transformation and mutation of religion in contemporary societies and on fundamental ambiguities in the secular project as a whole. The programme hypothesises that the specialness of religion is defensible in light of important political and legal ideals, but that it requires substantial modification in response to philosophical, anthropological, historical, political and sociological post-secular critiques.

Again, this research programme is ongoing, without published results at the time of writing. But in the light of the stated gaps in research, the results may be eagerly awaited.

Grassrootsmobilise

Grassrootsmobilise is the short name for the research programme with the rather long title ‘Directions in Religious Pluralism in Europe: Examining Grassroots Mobilisations in Europe in the Shadow of European Court of Human Rights religious freedom jurisprudence’.11 This too is a European Research Council-funded project, for the duration of 2014–end 2018, led by the author of this chapter at the Hellenic Foundation for European and Foreign Policy (ELIAMEP). Like Religare, it is a multidisciplinary programme, involving four postdoctoral researchers, three ‘team member’ scholars and a 13-member advisory board, representing legal, religious, theological, political, sociological, and historical studies. The research in the Grassrootsmobilise programme will entail fieldwork conducted in four countries – Greece, Romania, Italy and Turkey – examining ‘grassroots mobilisations in the shadow of the Court’s case law’, as well as mobilisations and lobbying around religious freedoms case law at the ‘tree tops’, as it were, at the transnational European level.

The rationale for this programme relates to the current juxtaposition of: the extreme state of flux currently characterising the place of religion in the European sphere, both at the European and national level and thus also instigating major crises of identity as the Christian component of national identities and of European identity is being challenged by secularisation (with ‘Islam’ as a real or perceived factor in this); intense negotiations of religion–state relations in the light of the above (where minority religions are pursuing their religious freedoms and, in many cases, majority religions are fighting to maintain the status quo of their privileged positions); and a European institution (the ECtHR) increasingly passing judgments related to religion–state relations and the place of religion in the public sphere, both because of and in spite of all of the above.

The latter makes the ECtHR an important space to be watched by sociologists. The impact of the Court’s decisions, in terms of their implementation (or non) at the national and local level is one critical dimension. Another, thus far unexplored, dimension is how the Court’s decisions define the ‘political opportunity structures’ and the discursive frameworks within which citizens act. What is the aftermath of the Court’s religion jurisprudence, in terms of its applications (beyond but also including its implementation) at the local and national level? The question is important because ECtHR case law will shape, to a large extent, both local and national level case law and – less conspicuously but no less importantly – grassroots developments in the promotion of or resistance to religious pluralism. Both the grassroots developments and the local and national case law will, in turn, influence the future of the ECtHR caseload. The research programme works with the hypothesis that such mobilisations, at local, national and international level (i.e., at the grassroots and ‘treetops’), are one place we need to look to understand directions in religious pluralism in the European setting.

There is much debate in legal scholarship about the ultimate influence of case law over the issues which it targets. Do court judgments make a difference? This is a line of questioning well developed in the US but less so in Europe. In the US context scholars have argued that courts have little direct and independent impact on citizens’ behaviour and thus the notion that they can bring about social change is a ‘hollow hope’ (Rosenberg 1991): the courts’ decisions are implemented in practice and can influence policy only as long as they find support among government decision-makers. This line of argument suggests that courts by themselves are not very powerful and, at best, are important at the margins or in conjunction with other governmental bodies. Adding to this point the fact that actual resort to judicial intervention is more the exception than the rule, the message one gets is that courts are not always ‘where it’s at’: we need a closer look at the margins, and at local and national level developments on matters of religious pluralism.

An alternative approach then, and that taken in this programme, suggests an examination of what is happening in the aftermath of a law or judgment, at the grassroots level (as well as prior to judgments at the ‘grasstops’, among politicians, judges and NGOs). This ‘decentred’ approach shifts attention from the direct effects of case law and recognises that court decisions can significantly facilitate the placement of issues on the public agenda and thus serve as catalysts for significant social change – what Stuart Scheingold (1974) calls the development of a ‘politics of rights’. According to Scheingold, marginalised groups may capitalise on perceptions of entitlement associated with particular legal developments in order to initiate and to nurture political mobilisation. This process of ‘rights consciousness raising’, is a significant point at which law matters for many social movements.

Cross-cutting themes

One theme arising from the discussion of open research questions and current research projects regards the role of courts and their limitations. The intense scholarly debate around the Lautsi decisions revealed, at one level, a deep division among scholars on what the role of courts – particularly but not only supranational ones – should be in managing difficult matters at the intersection between religion and law. Several commentators cited above expressed high expectations of the European Court of Human Rights, both seeking European-level remedies for problems encountered at the national level and assuming that non-intervention entails non-universalism of human rights principles in so far as the European Court is concerned. Others emphasised instead the importance of the principle of subsidiarity and of national sovereignty on matters to do with religion (and identity and culture). Though the limitations of the ECtHR were acknowledged by some (Benvenisti 1999; Mancini 2010), the accusation against the Court for not holding fast to its principle remains, and there is insufficiently developed discussion on whether, indeed, a court is the best place to resolve such issues.12

The Religare programme addresses this question with policy recommendations that would, in principle, resolve such sticky points between religion and law with legislative changes reflecting the two principles of ‘inclusive state neutrality’ and ‘even-handedness’. These proposals are set out in a text aimed mainly at informing EU policy and as such the proposals hit the right ‘pitch’, for the supranational level that is. However, for substantive change at the local and national level these proposals seem rather vague and somewhat distanced from the types of practical barriers to their implementation. For example, intense lobbying of the state by majority religious groups, where applicable and effective, and the political costs feared by politicians.

In this sense one remaining research gap is a response to one of the questions set out by Religare cited above: Is the gap between an increasingly unchurched majority sentiment and the legal regulation of religion still in force evidence of hypocrisy, ethnocentrism, or perhaps just bona fide neglect of a developing trend? The answers to this question, for different national and local level contexts, are interesting in and of themselves for scholars, but for effective policy-making purposes, they are necessary, especially at those national and local levels. Without such insights in terms of explanations of the problems at hand, and the factors and mechanisms keeping them in place on the ground, concepts such a ‘inclusive state neutrality’ and ‘evenhandedness’ may be too far removed from the realities on the ground to be effective.

The RAPT programme is helpful in this regard, in emphasising the importance of asking detailed and practical questions, all the while maintaining a keen awareness of the invisible norms in place which tend to suppress the impulse for asking such questions. We may expect that the results of this research project will help scholars to understand better and to anticipate the tendency of courts and other state institutions to treat religion as special. Then on the basis of the latter we are in a better position to assess the reasonable boundaries for the ‘special treatment’ of religion. Scholars will likely be warned that if we hope to change this ‘specialness’ of religion within law, this will require much deeper change than might be expected because the special place of religion has far deeper roots than we tend to acknowledge – especially in Europe.

On the notion of neutrality the Religare programme significantly pushes the boundaries of the research by offering a thorough and empirically based exploration of the contours of equality and inequality, and of various forms of direct and indirect discrimination. The qualitative fieldwork conducted in the six selected countries for case study research yielded a rare and constructive groundedness in the project researchers’ exploration of neutrality as a concept and as a practice. The research results lend support to the notion that solutions are best worked out on a case-by-case basis, yet at the same time the project as a whole geared itself towards influencing European-level policy making. And certainly this project was fairly exceptional in its active engagement with policy makers throughout the research conducting and reporting process. It will be very interesting to follow the reception and impact of the Religare findings in both the academic and political spheres.

The question of whether neutrality requires non-establishment is highly relevant in the European context, and troubling to sociologists and lawyers alike. It is interesting to note that the main body of the European Convention on Human Rights lacks a general provision requiring the equality of all people before the law, and instead only prohibits discrimination in regards to rights set out explicitly in the Convention (Evans and Thomas 2006: 703). Thus in its case law, the ECtHR has held that establishment is not in itself a breach of the Convention but is only prohibited to the extent that it implicates one of the other Convention rights. The twelfth Protocol to the Convention, introduced in 2000, entails a broadening of the scope of the anti-discrimination requirement by stating that the enjoyment of legal rights must be ‘secured without discrimination’ on a number of grounds, including religion.13 However, according to Evans and Thomas, ratification of the twelfth Protocol is unlikely to make a great difference in this regard ‘because of the generous approach the Court has taken to state claims of an objective and reasonable basis for making a distinction between religions’ (2006: 717).14

Of course, to an extent the ‘generosity’ of this approach is in the eye of the beholder. Malcolm Evans sees in the Court’s engagement with the question of religious neutrality ‘an attempt to brush aside the reality of church-state relations and with it a foundational element of national identity in many member states of the Council of Europe’ (Evans 2008: 303)

With this point we return to the principle of subsidiarity and to the question posed in relation to it above: what would the end result look like in terms of religious freedom and non-discrimination if subsidiarity were observed much more faithfully? This too is a highly relevant question at the current juncture, particularly given the review process under which the Council of Europe has placed the future of the entire European Convention on Human Rights and European Court of Human Rights system.15 But its applicability goes well beyond the European context: the subsidiarity principle is central to most of the federal systems across the world.16

According to one perspective, subsidiarity ‘has long been admired for its ability to protect localized, diverse interests from the tyranny of a national majority’ (Bednar 2014: 1). This suggestion provokes a consideration of how well subsidiarity works at the various levels of governance. In the EU and the ECtHR context, equally conspicuous (if not more so, depending on the eye of the beholder) is the function of subsidiarity to protect the national majority from the ‘tyranny’ or threat to national sovereignty represented by ‘Europe’. Many will see the recent17 adoption of Protocol 15 to the European Convention on Human Rights, which inserts a reference to the principle of subsidiarity and the doctrine of the margin of appreciation into the Convention’s preamble, in this light; i.e., as a move to project national majorities from the threat to national sovereignty represented by the Court.

In Europe and beyond, finding the proper limits of subsidiarity is a constant struggle. One certain gap in scholarship is insight into exactly how subsidiarity operates in comparative context, across country cases and, simultaneously, vertically within each country case.

The latter is not a direct aim of the Grassrootsmobilise programme: more so the project relates to the first cross-cutting theme addressed above (the limits of the courts), in terms of turning attention from the direct effects of court to the indirect effects. However, painting a relevant picture of the various levels of subsidiarity in cross-country comparative perspective based on the in-depth fieldwork to be conducted in the four country cases is certainly possible and would yield useful results.

As it stands, by conducting in-depth interview research at the grassroots level over a five-year period, the programme should also generate important insight into what our world would look like if subsidiarity in the religious domain were to take stronger effect, placing power more in the hands of governments, and alternatively, of local authorities.

Concluding remarks

The topic of what sociology can contribute and/or has failed to contribute to our understanding of the intersections between religion and law is vast, and I have been necessarily selective both in highlighting potential contributions and in exploring a number of related research programmes. Both selections suffice though to communicate three basic concepts.

First, there remains a great deal of work to be done by sociologists in understanding, anticipating, and managing the potential effects of court approaches to law and religion. The same applies for the concept of neutrality: we are far from achieving interpretations, much less policies, that can be recognisable universally and effective locally, nationally and supranationally, and the current state of the research gives us pause to consider whether we do well to pursue that particular aim: contextualisation and translation of terms may prove better use of our time and energy. As for subsidiarity, at the current juncture scholarly perspectives seem to be dominated by normative approaches on either side of the subsidiarity/national sovereignty side (and there are other relevant dichotomies too, but with the same vulnerability). Quality, grounded empirical research into how subsidiarity actually works and at which level will help dispel some of that normativity and serve as a firmer foundation for policy change.

Second, and as one might surmise based on the research projects described above, this work cannot be conducted effectively from within a single discipline: the nature of the questions ahead of us requires in-depth understandings from a broad range of disciplines, well beyond law, sociology and religion. Ideally we can perceive this as a welcome opening to exchange and engagement with other disciplines rather than as an intimidatingly steep learning curve ahead of us.

Finally, there is an important element of timing to all of the above. The rapid proliferation of voices, blogs, research projects, policy meetings, etc., all centred around religion and law largely reflects a pattern of reacting to events/debates/crises/cases etc., that take place at the intersection between religion and law and at alarmingly rapid rates. Meanwhile social change unfolds, legal change develops, and at different paces. It is not always clear which is in the lead in a given moment. The latter fact calls for a more active engagement with the historic and structural forces underlying changes we observe, rather than scholarship which either follows or reacts to the great wealth of information on law and religion now always at our fingertips.
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1  Ten national governments (Armenia, Bulgaria, Cyprus, Greece, Lithuania, Malta, Monaco, San Marino, Romania and the Russian Federation), ten NGOs, and 33 MEPs.

2  US Supreme Court Justice Antonin Scalia also made reference to the universalistic nature of Christianity (but not of other religions) in his oral argument in Salazar v. Buono (Mancini 2010).

3  From a legal studies perspective, a number of scholars have conducted a comparison of Lautsi v. Italy and Salazar v. Buono. See, for example, Witte and Arold 2011; Mancini 2010.

4  Indicatively, in the context of a discussion on the Lautsi case at an Orthodox theological institute in Greece, one Orthodox bishop called for the ‘nationalisation’ of icons, a re-branding of the concept of icons as an art form expressing national cultural identity, in order to ‘protect them from European harm’ (see Fokas 2012).

5  Rikki Holtmaat (2004) uses this expression to describe equality but it applies equally well to neutrality in the current context of increasing discussions and debates about its meaning.

6  This is a finding of a European Commission-funded project on ‘Pluralism and Religious Freedom in Majority Orthodox Contexts’ (PLUREL), 2009–2012, conducted by the author (Fokas 2013).

7  Belgium, Bulgaria, Denmark, Germany, UK, France, Italy, the Netherlands, Spain and Turkey.

8  See http://www.religareproject.eu, where one can also download a number of reports emanating from the project. Unless cited otherwise, the information provided on the Religare project is taken from this website.

9  In this paragraph I draw from an oral presentation Laborde made (2012) in which she also discussed her RAPT project, at the Religare final meeting in Leuven and Brussels, 4–5 December.

10  Unless indicated otherwise, details about the RAPT project are taken from Cecile Laborde’s webpages on the UCL website (http://www.ucl.ac.uk/spp/spp-news/311010).

11  For more information, see http://www.grassrootsmobilise.eu

12  I thank Javier Martínez-Torrón for emphasising this point in conversation with me.

13  As of October 2013, 37 of the 47 Council of Europe member states are signatories to this twelfth Protocol, but only 18 of these have ratified (Greece s/nr (= signed, not ratified); Bulgaria ns/nr; Romania s/r; Russia s/nr. Other ns/nr: Denmark, France, Norway, Sweden, Switzerland, UK).

14  For example, in Iglesia Bautista v. Spain (1992), the Court ruled that because of the Spanish Concordat with the Catholic Church, awarding privileges for the Church in exchange for obligations placed on the Church, e.g., maintenance of certain historical places and objects, is an objective and reasonable basis for distinctions between treatment of the Catholic Church and other religious institutions. This case bears strong relevance to most Orthodox cases, where agreements and ‘exchanges’ on similar historically embedded grounds underlie many privileges enjoyed by the Orthodox Church.

15  For more information visit the Council of Europe’s webpage set up for this reform process: http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/consultation_en.asp

16  According to Calabresi and Bickford (2011), “We live in an Age of Federalism” with at least 12 of the G20 countries having federal constitutional structures (including the US, Canada, Germany, Australia, Argentina, etc.), and several others experimenting with federalism and the devolution of power (UK, Spain, Belgium, Italy, Japan).

17  Protocol 15 was adopted on 24 June 2013.
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The contribution of law to interdisciplinary conversations on law and religion

Peter W. Edge



The very expression ‘law and’ paradoxically signifies both law’s welcoming of other disciplines and its continued separation from them.

(Balkin 1996: 950)

Introduction

John Witte has recently surveyed the field of law and religion within the United States (Witte 2012). His ‘interim report’ makes essential reading for anyone interested in scholarship from this globally significant set of jurisdictions. My focus in this chapter is partly on contemporary European scholarship, albeit only that part available in English, but also more specifically on the contribution that legal scholarship can make to interdisciplinary work on the interaction of law and religion. I begin by discussing what sort of discipline law is, and how it can interact with other disciplines. I then attempt to consider the contours of legal scholarship as they may appear to an outsider, seeking to bring out the key characteristics which need to be considered when placing a piece of legal scholarship on law and religion in its disciplinary context. I conclude with a brief consideration on what to expect from a legal scholar during interdisciplinary dialogue on law and religion.

What sort of discipline is law?

Posner argued, in a provocatively titled article, for ‘[t]he decline of law as an autonomous discipline, 1962–1987’ (Posner 1987; see also Posner 1988). Schlag expressed the same scepticism by a lively comparison of the discipline to law to that of phrenology (Schlag 1997). One may be sceptical about the autonomy of legal scholarship without thereby invalidating the existence of a community of legal scholars (van Zandt 2003), or necessarily concluding that there is nothing distinctive about the work of such scholars (Bix 2003). Nonetheless, the standing of law as a distinctive discipline is not uncontested. That said, I follow Vick in seeing a core to the academic study of law which ‘broadly corresponds with a doctrinal approach involving the use of particular interpretative tools and critical techniques in order to systematise and evaluate legal rules and generate recommendations as to what legal rules should be’ (Vick 2004: 165). Using the US terminology, this will be termed Langdellian, after the influential Dean of Harvard Law School, although scholars within this tradition frequently do not identify themselves explicitly (Posner 1988).

Within this tradition, especially in the common law, Anglophone, world, the legal scholar begins with the study of authoritative (typically public domain) legal texts, and then moves from knowledge of those texts to apply ‘the power of logical discrimination and argumentation that came from close and critical study of them’ (Posner 1987: 763). The latter is crucial to understanding even that Langdellian scholarship which focuses on authoritative texts very closely. Such scholars rarely simply aim to summarise the current state of play in the authoritative sources. Rather ‘the Langdellian scholar [aims] to discover and articulate high-level principles, to deduce more specific legal rules, and to criticize judicial decisions that had failed to follow this abstract doctrine’ (Feldman 2004: 476–7). With tremendous variations depending upon the legal system under consideration, personal style, and intellectual commitments, this type of scholarly work in law remains very common (see, for instance, Rivers 2010).

Any departure from pure positivism – that is to say, treating law as authoritatively contained within legal sources so that law is what the legal sources say it is – raises the question of where Langdellians derive these principles from:

Like Jonah – or perhaps more accurately Geppetto – we are inside the legal beast. We are both its slaves and its masters, having learned the professional techniques to tickle its soft belly from within to make it move in the directions we select. But ironically, we remain masters only so long as we also remain slaves. When we are disgorged and adrift – both free and naked of the manipulative and commanding power of our professional identity – we begin to see and sense the shape, power, and position of the legal whale and its course in the greater sea of society.

(Kandel 1993: 9–10)

Kandel’s powerful metaphor would suggest that legal scholars must either be within the belly of the beast – Langdellians of a particularly pure type – or expelled from it entirely. In practice, our relationship with the beast is more likely to fall on a spectrum. At one end of the spectrum, our discovery of unstated legal rules, and critique of established ones, is derived entirely from legal sources analysed using legal techniques. Samuel sees this as being the clear centre of gravity for legal scholarship in the civil law world, more so even than in the common law world (Samuel 2009). Further along the spectrum, our discovery draws upon insights – fishes – from the broader sea of human knowledge which have joined us in the belly of the whale. These insights may, alarmingly, be gained ‘without recourse to the appropriate material available from elsewhere in the academy’ (Bradney 1998: 71), but are increasingly likely to be derived from other academic disciplines. Many of these are colonising disciplines which have succeeded in becoming part of the mainstream of legal scholarship without thereby changing what it is to be part of the discipline of law (Balkin 1996). For our field, much important colonisation has taken place by sociology, but also anthropology, history, and theology. Only when we seek to fish for ourselves do we leave the belly of the whale; and not all scholars leave the whale to become ‘disgorged and adrift’. For law and religion in particular, three important movements are based on the partial colonisation of law by other disciplines.

Firstly, socio-legal studies. There is perhaps an over-emphasis on the methodological approaches of socio-legal studies as providing a distinctive identity. Certainly much socio-legal work draws on qualitative and quantitative methodologies drawn from the social sciences (for a wide-ranging review, see Banaker and Travers 2005). Socio-legal studies is more than simply a toolkit for data collection and data analysis however. The intellectual centre of socio-legal studies is the consideration of law in the context of broader social and political theories.

Secondly, critical legal studies. This broad movement shares a ‘concern with the politics of law, with the stress on law as significant precisely because it is not immunised from the realm of politics and thus has definite effects and consequences for the multitudes of arguments, battles and struggles which produce the human condition’ (Fitzpatrick and Hunt 1997: 1). This starting point frequently leads scholars in this movement to be sceptical of the resolution of legal disputes as a technical parsing of legal materials, of the reinforcing of dominance and subordination by legal structures, and of the fundamental assumptions of law as to the human condition (see further Ward 2004). Within this, however, there is a tremendous diversity. To quote from the principal legal journal in the field, Law and Critique, critical legal studies can include ‘a variety of schools of thought, such as postmodernism; feminism; queer theory; critical race theory; literary approaches to law; psychoanalysis; law and the humanities; law and aesthetics and post-colonialism’ (Law and Critique 2013: 1).

Thirdly, legal history. To a very limited extent, law always involves a historical aspect. The most traditional of Langdellians when citing a source which has represented the law since, say, the 1850s, will have some regard to the context of the law when it was formulated, and to events since. Legal history, whether conducted by historians, lawyers, or both, emphasises the historical over the contemporary, and does not simply use the historical to frame the contemporary (see Tomlins and Comaroff 2011). A recent call for papers catches the range of interests this can engage:

‘New Worlds of Faith’ will explore the ways that religion and law have functioned in the Americas, from colonial periods through 2000. Although we do not intend to limit proposals by such examples, we would be interested in papers on witchcraft prosecutions, citizenship and religious identity, protections (or not) for religious speech and worship, legal repression of indigenous faiths, and so on.

(PennLaw 2013)

What are the contours of the scholarship in law and religion?

In approaching law and religion scholarship, it is worth being aware of a number of ways of categorising the literature. The importance of these categories is not necessarily patent to those encountering the sources from outside the discipline of law. They provide, however, a useful taxonomy to consider when evaluating the reach and limitations of a particular writing (rather than, say, defining the properties of the genre, as in von Benda-Beckmann 2008). In considering a piece of legal scholarship, it is important to be attentive to its sphere of operation, its orientation, and its relationship to the central concerns of law and religion viewed from a legal perspective.

Sphere of operation

Law, perhaps more obviously than some other fields of human knowledge, has specific spheres. It may make some sense to speak of ‘German physics’ and ‘French physics’ in relation to the national characteristics of the academy, but to most scholars rather less so in relation to that which is studied itself. There is much less consensus that the laws of physics change across that national boundary than that the laws of the land do. So a key feature in legal literature on law and religion is the sphere of operation which it addresses.

A common, and fruitful, focus is upon the national sphere. Here, the focus of the work is upon the situation with a particular legal system, or group of legal systems which coexist within a national sphere (e.g. Robbers 2013, now in its second edition). The modes of data collection, data analysis and argumentation in relation to the law seek to be compatible with, or knowingly challenge, the established modes within that sphere. Because it can appear self-evident to writers on national law publishing within a national legal press, or within a scholarly journal explicitly or implicitly based in the jurisdiction, there may be no acknowledgement that the work is nationally bound. There is, however, nothing inconsistent with two articles purporting to deal with the law on financing of religious organisations, for instance, sharing neither sources nor method when dealing with, say, English law and Spanish law. The globalisation, and for Europeans in particular, regionalisation of law however means that discussions of the national sphere may intrinsically require discussion of regional and international law. A recent example is Daly’s Religion, Law and the Irish State, which while drawing on a range of sources, is centrally concerned with the constitutional framework governing church/state relations in Ireland (Daly 2012).

An emerging focus is upon the regional sphere. We see this particularly clearly in relation to the European Union and the Council of Europe, where a distinct body of regional law, including regional law bearing on law and religion, has emerged. In contrast to, say, a comparative study of Arab states (e.g. Welchman 2007), this is not simply the law of states within the region, nor is it simply international law – rather it is a distinct sphere, with complex relationships with the national spheres of the states within the regionalisation project. Doe’s Law and Religion in Europe: A Comparative Introduction, for instance includes not only an ambitious comparative introduction to a range of national approaches by European states, but also to the emergent European Union law on religion (Doe 2011), while Zucca develops a model of secularism within the spheres of both the European Union and the Council of Europe (Zucca 2012).

Another possible sphere of operation is that of international law. Traditionally, this refers to the body of law which primarily binds states in their relations with one another. From the twentieth century on, however, it has increasingly become a legal order which also seeks to control the actions of states in relation to individuals within their territories and, even more radically, the actions of individuals in relation to other individuals, as we can see for instance in the work of the International Criminal Court. Studies have considered both global international law, and regional instruments (e.g. Taylor 2005; Evans 2008).

Within our field, however, there is another set of spheres to be considered, that of the law of religious communities themselves. At the margins, there are interesting discussions to be had as to whether a religious community which lacks coercive mechanisms for enforcing findings can be said to have law, and whether communities which reject the idea of an internal law for themselves may nonetheless, through their development of norms and expectations as to belief and behaviour, be said to have one (see for instance Bradney and Cownie 2000). Nonetheless, there are clearly religious communities that act as if they have laws of their own. In the past these laws were sometimes referred to without regard to the community’s traditions as ‘ecclesiastical law’, but Sandberg’s distinction between religion law and religious law, with the law of a religious community being the latter, provides us with a better nomenclature (Sandberg 2011b). Within this sphere of operation we might find for instance studies of Church of England ecclesiastical law, Roman Catholic canon law, or Shari’a law (cf. the separate descriptions of Doe and Ombres of canon law as ‘a discipline’ in Ombres 2012; Doe 2013). As with the national spheres, the discussions here will draw upon, or contest, the sources and methodology developed within the sphere; and, as with the national spheres, different findings as to the law within different spheres are not incompatible. A discussion of the marital status of clergy may well, for instance, come to different conclusions depending upon whether the sphere being discussed is Church of England ecclesiastical law or Roman Catholic canon law. Examples of this sort of religious law work can be found in the work of John Witte, who combines the expertise in law and religion in the US context alluded to in my introduction with equal expertise in the law and legal thinking of major Protestant communities (for instance Witte 2002; Witte 2008).

Finally, and perhaps most contentiously from a Langdellian perspective, there are the works of scholarship which do not locate themselves within any of these spheres at all, and which may be broadly categorised as legal theory. It should be stressed that this is very different from scholarship which combines one or more spheres. In a practical sense, as noted above, scholars wishing to engage with, for instance, some areas of UK law, will need to engage with European Union and ECHR law in order to properly understand UK law. Thus, they combine the national, regional and international spheres (e.g. Sandberg and Doe 2007). Similarly, there is a very strong tradition of comparative law in law and religion, where scholars work in two or more spheres simultaneously to develop their thinking and arguments (see for instance Hafner, Kroissenbrunner and Potz 2010). This music of the spheres is tremendously varied, and of growing importance in the literature. An important example of work combining multiple national spheres, now in its second edition, is Ahdar and Leigh’s study of religious freedom in liberal states, which studies the US, Canada, New Zealand, Australia, and the EU (Ahdar and Leigh 2013). There is also a large, and growing, body of work which seeks to compare different spheres, particularly a religious law sphere and the international law sphere (from a considerable body on Islam and international law, see for instance Baderin 2005; Abiad and Mansoor 2011), and of course analysis of the compatibility with law in a national sphere with the international obligations of that country (e.g. Hallinan 2012).

Understood as ‘the theoretical part of law as a discipline’ (Twining 1986), legal theory may, in contrast, draw upon the other spheres only for illustrative examples of the point being made, or not at all. In relation to comparative study of national spheres, for instance, Fletcher put forward one agenda for a comparative contribution to jurisprudence: ‘to move the discourse to a higher plane of trans-cultural unity. The search for structural features of the law, the elaboration of distinctions common to all legal cultures, the clarification of the basic units of legal analysis – all of these are intellectual pursuits that unite scholars from diverse traditions in a common pursuit’ (Fletcher 1998: 693–4). A good sense of the range of writing on legal theory in relation to law and religion can be gauged from two recent collections. The first, edited by Cane, Evans and Robinson, includes contributions on equality and tolerance and public reason (Cane et al. 2011). The second, edited by Zucca and Ungureanu, includes contributions on the idea of toleration, the public sphere, and religious pluralism (Zucca and Ungureanu 2011).

Orientation

Another feature to consider is the principal orientation of the scholarly piece.

A not uncommon orientation is that of legal source. It is not unusual to find scholarly work which orientates itself primarily around, for instance, a key provision in national legislation, an international legal instrument, or a decision of a national court (particularly in those jurisdictions which place considerable weight on such decisions, for instance the US or Canada). This is an area where a scholar who does not primarily identify as a law and religion specialist is perhaps particularly likely to make a powerful contribution to the field. Scholars of the European Convention on Human Rights, for instance, may bring this specialism to bear on the principal religious rights clause of the ECHR, Article 9 (e.g. White and Ovey 2010); a scholar of the US Constitution onto an aspect of the religious test clause of the US Constitution, Article VI (e.g. Dunn 2013); or a specialist in charity law onto religious charities (Luxton and Evans 2011). The strength of this orientation is that it is likely to provide a powerful account of a particular source; a limitation is that it may not draw explicit connections with sources and arguments that are factually or theoretically significant to the reader.

A similarly successful orientation is that of an area of law – an established field of study which is neither exclusively concerned with law and religion, nor a single set of legal sources. A good example here is the area of employment law. Vickers has a substantial body of work focused around the protection of human rights in the workplace, which includes not only exploration of issues around equality and diversity (e.g. Vickers 2011), but also the exercise of freedom of speech in employment (Vickers 2002), and freedom of religion in that context (e.g. Vickers 2008). The strength of this orientation is the embeddedness within the context in which the interaction of law/religion operates, which can avoid inaccurate exceptionalism being ascribed to that interaction; the limitation that this very embeddedness can set the parameters for discussion.

An alternative orientation is around that of a topic, or particular difficulty. Here the scholarly focus is on a particular issue, which may implicate a very wide range of different areas of law and legal sources. This sort of work differs from the orientation around a field in that existing legal divisions, or sub-fields, are not the basis for the selection of the topic. To use an example from my own work, my study of sacred places in English law did not draw upon existing disciplinary understandings of ‘place law’, nor did it draw upon an existing consensus of the sorts of legal doctrines and sources that were implicated in understanding sacred places. Instead it sought to construct a category for study around a broad understanding of the sacred and of place derived from other disciplines, and then sought to identify legal doctrines and sources which were relevant to this category (Edge 2002). The strength of this approach is that it facilitates investigation across a wide range of legal doctrines and concerns, which may open up interesting avenues for enquiry; the limitation that the scholar risks being a visitor to a number of areas, rather than a resident in any – in the words of Solum, a wanderer (Solum 2007).

A related, but distinct, orientation is around that of a particular religious community. This orientation is more demanding than might be anticipated by scholars outside the discipline of law. Take, for instance, an orientation around the Islamic community in the UK national sphere. Inevitably, such an orientation requires considerable discernment, particularly as much of UK law concerning religion is of general application, rather than there existing a large corpus of law relating to Muslims. Ideally, this sort of work is attentive to the legal issues of particular significance to that community, as we see in Fournier’s study of mahr for instance (Fournier 2013), although how that judgment is to be made itself is appropriately contentious. Alternatively, it may be driven mainly by legal disputes and the involvement of legal actors – producing an image of law and religion that overemphasises conflict and dispute resolution, and risks representing, or shaping, law as ‘a discipline of crisis’ (Charlesworth 2002). In either case, because the orientation is around a community, rather than a sub-field within law, the expertise required may naturally lead to collaborative work or collections of essays (such as Griffith-Jones 2013).

A final orientation is around a principle, or theoretical doctrine. In his consideration of Dworkin’s theoretical underpinnings for religious freedom, for instance, Domingo concludes that the basis for religious freedom should be ethical autonomy, rather than ethical independence (Domingo 2013). Similarly, Chaplin’s consideration of state neutrality is orientated around a consideration of the nature of public reason (Chaplin 2012).

Concerns

Scholars whose contribution to law and religion is primarily en passant in relation to a different research project are likely to be informed by the concerns of that other research project. So a scholar whose fundamental interest is employment law may contribute to our understanding of religious discrimination, but their fundamental concerns are likely to be drawn from that field (e.g. Pitt 2011). A scholar whose abiding concerns are taxation, will similarly draw concerns from that field into a discussion of taxation of a particular Church (Mastellone 2013). In relation to contributions that are squarely within law and religion, are there abiding concerns which may be identified?

In such a rapidly emerging and diverse field, such a summary should be approached with trepidation by the author, and caution by the reader. That said, it feels to me that there are four significant, but of course overlapping and interwoven concerns, which are frequently found in contemporary work in the field.

Firstly, religious rights. In particular, I mean their justification, distinctiveness, appropriate reach and application, legitimate restriction, and enforcement. Partaking of two much broader bodies of work – constitutional rights law and international human rights law – this area of work has a long history, and indeed can easily be seen as implicated in the origin of both sets of positive law. Important examples within particular spheres include Evans’ work on international law (Evans 2008), and McCrea’s on the European Union (McCrea 2010), but it should be noted that this is an area particularly rich for comparative work (see, for instance, Lock 2013).

Secondly, equality and religion. I choose this term, rather than religious equality, with care. There is an established body of work on discrimination on the grounds of religion, particularly to be found in relation to spheres and topics where there are legal non-discrimination regimes (e.g. Christoffersen and Vinding 2013), but also in relation to issues such as equality and the sentencing of a religious defendant (Bakalis 2013), and broader constitutional issues (for a wide-ranging survey, see Hill 2012). Additionally, there is a growing body of work that considers religion from the other direction. By this I mean not as a ground upon which an individual may be discriminated against, but as a ground which may motivate, or be used to justify, discrimination on either religious or other grounds (e.g. McCrudden 2011; Malik 2011; Hertogh 2009). Contemporary work has, for instance, particularly focused on tensions between sexual orientation equality and discrimination (e.g. Sandberg 2011a).

Thirdly, autonomy and religion. Again, I choose this term rather than religious autonomy. An abiding concern of legal scholars has been the autonomy, or otherwise, of religious organisations and communities against the state. Conversely, another set of concerns is raised concerning the autonomy of the state against religious organisations (see, for instance, Temperman 2010). Bodies of US and French scholarship, in particular, have engaged with the latter (e.g. Barras 2013; for an important contrast between the two, see Baehr and Gordon 2013), but it is by no means a concern alien to scholars working in spheres with an intimate relationship between the state and a historically dominant religious organisation (see e.g. Cumper and Lewis 2012). The issue of the place of religion, and religious arguments, in the public sphere is a good example of contemporary concerns (see, for instance, Zimmermann and Weinberger 2012).

Fourthly, the interaction of different bodies of law, and the influence they have upon one another. I have already suggested that comparative study of law in different spheres of operation is an area of growing importance within law and religion. It may perhaps even be said that we are all comparativists now, so the point bears repetition. This study of law in different spheres can, however, go beyond comparison and instead seek to focus on interaction (e.g. Kennedy 2012). A good example is international human rights, and its relationship, both historical and contemporary, with different religious laws (see Witte and Green 2011). Another is scholarship on the interaction of, in particular, Islamic law and national and international laws. The latter has been given particular focus by the post-9/11 security agenda of many states, which sees some forms of Islam as contrary to their national interest, although the significance of an ‘anti-extremism agenda’ to the consideration of law and religion can go further (e.g. Cliteur 2012).

Concluding thoughts: seven things to expect when talking to legal scholars about law and religion

Much legal scholarship is not intended for a multidisciplinary audience. There are bodies of work quite clearly aimed at providing resources for legal professionals (e.g. Knights 2007; Ventura 2013), but even outside this, legal scholars within the Langdellian tradition in particular, write and have written, ‘to reform and to improve the law. [t]hrough our scholarship we directly participated in the legal system, in legal and judicial practices, by advising lawyers and judges, or at least so we imagined’ (Feldman 2004: 472–3). One substantial imagined audience for legal scholars, then, has been the legal profession. This still remains an important target for legal writing, particularly for those with an agenda informed by ideas of action research, knowledge exchange, co-production of research, or impact. There is also a body of work aimed not at legal professionals, but at students undertaking legal study as part of preparation for the legal professions (e.g. McConnell et al. 2011). Given the role, across a wide range of different countries, of law schools in teaching students law as part of professional and vocational training, this is unlikely to disappear (Feldman 2004). As well as their professional and law student audiences, legal scholars write, not always compatibly with these audiences, for other legal scholars.

Turning to interdisciplinary conversation, specific topics within law and religion will be of immediate significance to students of other disciplines, and these topics may be addressed by texts aimed at them, typically as an additional audience to law students. We see this in Howard’s discussion of banning of religious symbols in education, which aims to address an audience including students in education (Howard 2013). Legal scholars may also seek to write for an interdisciplinary audience of other scholars.

On occasion, this may have been a relatively minor theme in legal scholarship, and not always because of the limits of legal scholars. Posner attributed the survival of law as a distinct discipline in the US towards the end of the nineteenth century in part to the fact that ‘the economist and the statistician – not to mention the philosopher, the sociologist, the political scientist, the historian, the psychologist, the linguist, and the anthropologist (notably excepting Henry Maine) – were not much interested in law’ (Posner 1987: 762). Nonetheless, legal scholars have sought to engage in interdisciplinary work, not simply as the ‘colonised’ of interdisciplinarity (Balkin 1996), but as scholars emerging from an intellectual community with something to add as a ‘conversation partner’ (Witte 2012: 329). Within law and religion, this type of interdisciplinary conversation can take the form of an internal dialogue (e.g. Jivraj 2013), but can also draw in scholars from a range of disciplines – as we see for instance in the recent comparative study of reactions to the burqa across Europe (Ferrari and Pastorelli 2013). What contribution to such a conversation might a lawyer be expected to make?

Firstly, a partner might expect the lawyer’s contribution to be primarily technical. One mode in which legal scholars, particularly of a Langdellian turn, can be seen as useful by other disciplines is providing accurate, appropriately detailed, and well-supported statements of the law relevant to a particular area of study. This view reduces legal scholarship to ‘little different from a glorified appellate brief: it specified an issue, identified and parsed the relevant cases, and recommended a solution’ (Feldman 2004: 483). The partner should expect that the legal scholar will not only have information to bring to the conversation, but particular concerns ‘proper to the law’ (Jenkins 1966: 176). An interdisciplinary conversation should not assume that the lawyer constitutes a form of in-house counsel for the other scholars.

Secondly, the partner should expect the contribution of a lawyer to be constrained by the lawyer’s internal demarcations of expertise. This is particularly significant in relation to the spheres of operation discussed above. Bearing in mind that Langdellian discussion in particular can use tremendously different methodologies in different spheres – each of which is apposite for that sphere but may be positively misleading in another – this goes beyond simple knowledge to methodology, and the underlying assumptions of lawyers in that sphere. So the partner should not only recognise that (say) an Irish lawyer may not be au fait with Swedish law, but also that an Irish lawyer and a Swedish lawyer may make very different conversationalists, because of this intellectual context.

Thirdly, the partner can anticipate a potential groundedness in legal scholarship, particularly that focused on understanding and informing formal legal moments, such as the giving of a judgment in a case. Feldman would not necessarily agree, believing that ‘Judges must, for the most part, resolve disputes, no matter how complex the case, so that one litigant wins and the other loses, but scholars need not reach such reductive solutions’ (Feldman 2004: 492). Recognising the increasing diversity of approach within law, however, it is probably still common for lawyers to have a concern with the ramifications of their studies, and with operationalisation (Lopez and Lunau 2012). As Balkin and Levinson put it, ‘the demand that legal scholarship be cashed out in policy prescriptions deeply circumscribes the legal imagination’ (Balkin and Levinson 2006: 175).

Fourthly, the partner should be prepared for a distinct approach to data, and in particular to arguments from authority. The tremendous variety of contemporary legal scholarship, much of which is informed by and partakes of the values of other disciplines, means that this generalisation is no longer as true as it once was (see more generally Bix 2009). However, Samuel has argued cogently that ‘both law and theology are founded, as disciplines, on the authority of given texts’ (Samuel 2009: 441; for a fuller exploration of this comparison, see Kwak 2009) and that shifts in the foundation of discipline have been shifts on the basis of the source of the authority, not a rejection of authority itself. Samuel concludes: ‘The problem with the legal scholarly work being pursued within the authority paradigm is that it is not really telling us much about the world. It is, like astrology or numerology, telling us about formalism, coherence, and philosophy in a world constructed by consenting insiders’ (Samuel 2009: 459; see also Samuel 2008).

Fifthly, and a related point, the partner may find the emphasis on the particular, at times seeming to amount to pedantry, a source of tension in conversation. Langdellian legal education can give tremendous emphasis to the particular and the specific. Bradney argues that this sort of emphasis on doctrine emphasises close reasoning and the utmost attention to textual context, but at the expense of ‘the making of the connections with the wider questions which lie at the root of human enquiry’ (Bradney 1998: 76). He goes further, arguing that ‘[d]octrinal concepts, like the techniques of doctrinal argument, by their form, forbid all serious political, ethical or personal thought and not just some kinds of such thought’ (Bradney 1988: 78). To quote a non-legal source, there is a danger that ‘[t]he lawyer’s world is entire to itself, the human pared away’ (Mantel 2012: 369).

Sixthly, the partner should be aware of the emphasis that lawyers give to ‘the argument’. One possible weakness of legal scholarship on law and religion is the background in advocacy that many academic lawyers have. Legal scholars are not so patently advocates as legal practitioners of course (van Zandt 2003). It is not unusual, however, for active advocates, representing clients in court, to also be active contributors through scholarly work. Perhaps as commonly, legal scholars will have moved into the academy from a professional, client-orientated, background with an emphasis on advocacy. Even those scholars who have never been involved in legal practice will frequently have an academic education which they shared with those being prepared for advocacy, and a working life which involves preparing others in this way. The link between legal scholars and legal professions is a strong one, and brings with it what may be described as the problem of advocacy (Tushnet 1981). As Cramton puts it:

[m]uch legal scholarship pretends to an objectivity it does not deliver; it fails to state or to examine the premises on which it is based; and it conveys a hubris of truth and righteousness (and sometimes even moral indignation directed at those holding opposing views) that is inconsistent with the humility of the true scholar.

(Cramton 1987: 7–8)

Finally, a partner might approach the conversation envisaging ‘law as a dry, technical, “applied” subject’ (Twining 2009: xii). This would be a profound error. Bradney is sceptical of the sort of Langdellian work which I have focused on in this chapter, and his words need to be understood in a context which identifies law much more closely with socio-legal studies than I do. Nonetheless, he makes a valuable point when he argues that: ‘Law, far from being an abstruse, technical discipline marginal to the university, is intricately involved in all that study in the university which involves either humanity, society or the state’ (Bradney 1998: 83). Partners should anticipate being stimulated, informed, entertained, and occasionally enraged, but not bored.
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Introduction

Religion, it seems, is one of those things which, like culture, when we do not think too hard about it we can understand, but when we try to examine and explain it in detail, becomes elusive. Indeed, attempts to define religion in a precise way are difficult if not impossible. However, if we are to provide for freedom of religion and belief then it seems we should have a way of determining what this freedom protects, what limits there might be on the freedom and how freedom of religion interacts with other rights or considerations. This chapter seeks to address these issues both by exposing the tensions and challenges involved as well as by proposing some principles by which the challenges may be addressed. More specifically, the chapter will argue that we must take a broad and pluralistic approach to determining questions of what is a religious belief, centered on the sincere, albeit subjective, convictions of the individual(s) concerned. That said, the manifestations of religious belief might be subject to reasonable, minimal, limits. In this respect, definitional considerations should do two pieces of work: first, of protecting a wide range of beliefs; and second, of raising cautionary flags about restrictions that may apply to manifestation and expression.

Issues impacting definitions of religion

Before beginning to develop the above-mentioned main argument of this chapter it is useful to address some of the salient issues that impinge upon definitions of freedom of religion or belief.

Issue 1: Freedom of religion as a special right?

Not everyone believes that religious beliefs should obtain any special protection. Indeed, there have been some notable arguments that seek to place religious claims as no more or less pressing than other belief claims.1 Others might see something of the religious in claims that do not ground themselves on what are commonly conceived of as religious bases (Dworkin 2013). Nonetheless, guarantees of freedom of religion abound in rights documents at national, regional and international levels and, as Philip Devine has noted, “[r]eligion has refused to go away quietly as expected and mainstream religion is being replaced by a variety of experiential and communal faiths” (2013: 595). Freedom of religion thus might be special not because it is unique but because it is widespread. This still makes it important to seek to define the content (religious beliefs) that this right seeks to protect, even if any definition might not distinguish freedom of religion completely from other cognate conceptions (freedom of conscience, for instance).

The definition is also complicated because, as Lorenzo Zucca states, ubiquity does not imply nor provide clarity to the scope and meaning of freedom of religion. Indeed, he notes that:

The answers to those questions [of theories of freedom of religion] depend on highly contingent factors such as the outlook of the society and the precise constitutional history of a country. It is difficult to distil from local experiences a theory of freedom of religion that could suit the international community at large.

(Zucca 2013)

And, further, that: “The status of freedom of religion in a state closely depends on the way in which religion is perceived and practiced in the society” (Zucca 2013). This observation argues that the specific legal scope of the right of freedom of religion may always be contingent and locally developed.

Such a conclusion, however correct it may be as a matter of practice, does not preclude the value of an analysis grounded in a comparative experience, on the one hand, and an attempt to develop normative principles around what definition of religion in law might seek secure, on the other hand. Indeed, the ubiquity of the concern for, and widespread stipulation of, freedom of religion suggests that a comparative and normative approach may be of broad interest.

Issue 2: Collectivity and individuality

A component of analysis related to the above is the issue of how religious definitions of freedom of religion deal with the collective and individual aspects of religion. It is in the experience of many religious contexts to think, if not exclusively then at least substantially, about a collective or communal experience. Indeed, Mark Movsesian asserts that: “In conventional understanding, the word ‘religion’ implies a community of believers. And, as Tocqueville himself saw …, it is precisely the communal aspect of religion that creates benefits for liberal democracy” (Movsesian 2014: 3). The collective aspect may take the form of communal prayer or participation in other religious works, or even just of a sense of communal identity; for instance, in the Muslim conception of the community of believers as the Ummah. Thus, the extent to which definitional issues locate or indeed constrain an individual as part of a collectivity must be taken into account but equally a definition that rests only on the basis of the individual may not sufficiently capture the sense of communal experience.

Furthermore, definitions of religion must account for interpretational diversity and concomitant internal plurality within religious communities. Such plurality is important not only because it highlights the multitudinous expressions and understanding that there may be of any religious tradition by those located within it, but also because it forces one to consider what a definition of religion is aiming to protect: communal or individual expressions? Or both? Moreover, it raises the issue of the different work that freedom of religion and freedom of religious expression may have to do in terms of collectivity and individuality.

Issue 3: Rights conflicts

Definitional considerations will also affect and may have to take account of conflicts between freedom of religion and other rights and of conflicts about freedom of religion – i.e., in cases where pursuits of freedom of religion in one case may limit or be said to limit the enjoyment of freedom of religion in another case. These balances are nothing new to any rights analysis, however, since rights claims may often have to be balanced against other considerations, including other rights claims and the idea that the realization of one right to one person may impact or compromise the realization of the same right for another is also not a novel problem. What is important is that definitions be alive to these (possible) conflicts and the compromises they may require, especially in the manifestation of religious beliefs.

Issue 4: Freedom of belief vs. freedom of religion (or the question of conduct)

As we will see in the materials discussed below, freedom of religion is commonly said to have two components. One part is personal, individual belief, which is profoundly internal. The other is the manifestation of that belief in varieties of expression including conduct, prayer, displays and other types of manifestations. This means that freedom of religion is recognized as both the belief and the expression of the belief, especially those forms of expression that occur in public.

In this respect, freedom of religion might be distinguished from freedom of belief, which may be said to capture only the first (interior, personal) part of freedom of religion. Thus, while the rights of freedom of religion and of belief are often spoken of in (nearly) the same breath, they may be distinguished. This, in turn, has definitional consequences. With freedom of belief, we can perhaps be expansive and all-embracing (or at least nearly all embracing) since we are only providing a freedom to have thoughts in one’s own head, while definitions of freedom of religion, because this right contemplates conduct, especially public conduct, might be defined in a less capacious manner.

Definitions in selected cases

Thio Li-ann has observed quite rightly that: “A definition in its nature includes and excludes and is a form of control in determining the range of potential beneficiaries who may claim an entitlement” (2013: 899).

In the context of freedom of religion, some courts have linked this right to definitions based on beliefs that they feel are (properly?) religious and in particular in relation to theistic conceptions. Such was the case, for instance, in the English case of Re South Place Ethical Society2 in which Dillon LJ remarked that religion “is concerned with man’s relations with God, and ethics are concerned with man’s relations with man” thus denying the ethical society charitable status (as a religious organization) because, as a humanist organization, it was not theistic and therefore did fall under the head of charity. A similar perspective was adopted in the Singapore case of Nappali Peter Williams v. Institute of Technical Education,3 where the court found that religious belief is restricted to “a citizen’s faith in a personal God.”

Other courts have taken a different approach. When having to make decisions about the scope of the protection of freedom of religion pursuant to Article 9 of the European Convention on Human Rights (ECHR) on freedom of thought, conscience and religion,4 which speaks both to belief and manifestation of belief, the European Court of Human Rights (ECtHR) in the well-known case of Kokkinakis v. Greece recognized that the former, belief, “is primarily a matter of individual conscience” although “it also implies, inter alia, freedom to ‘manifest [one’s] religion’. Bearing witness in words and deeds is bound up with the existence of religious convictions.”5 Moreover, the Court noted that:

According to Article 9 (art. 9), freedom to manifest one’s religion is not only exercisable in community with others, “in public” and within the circle of those whose faith one shares, but can also be asserted “alone” and “in private”; furthermore, it includes in principle the right to try to convince one’s neighbour, for example through “teaching,” failing which, moreover, “freedom to change [one’s] religion or belief,” enshrined in Article 9 (art. 9), would be likely to remain a dead letter.6

The distinction is useful because it articulates the differentiation between the two related rights. We should be mindful, as the ECtHR was, that freedom of religion might explicitly, like in Article 9 of the ECHR, or implicitly include freedom to manifest religion.

The ECtHR’s emphasis on individual conscience is reflected in other cases. In Shabina Begum,7 the British courts considered whether a school’s uniform policy which did not allow the student, Ms Begum, to wear what she wanted to the school was a violation of her rights under Article 9 of the ECHR. When the case was heard in the House of Lords, Lord Bingham said in his speech:

It is common ground in these proceedings that at all material times the respondent sincerely held the religious belief which she professed to hold. It was no less a religious belief because her belief may have changed, as it probably did, or because it was a belief shared by a minority of people. Thus it is accepted, obviously rightly, that article 9(1) is engaged or applicable. That in itself makes this a significant case, since any sincere religious belief must command respect, particularly when derived from an ancient and respected religion.8

His Lordship’s emphasis on the sincerity of Ms Begum’s individual belief marks out a different approach to the definition of religion than in Re South Place or Nappali. This approach is not (or at least not obviously) linked to a theistic belief and is based on the individual subjective belief of Ms Begum. In the Shabina Begum case, it was the sincerity of the subjective belief that triggered the protection of freedom of religion, in this case via Article 9 of the ECHR.

In R (on the application of Williamson) v. Secretary of State for Education and Employment,9 a case in which the claimants complained that the United Kingdom’s ban on corporal punishment of children violated their rights to manifest their religious belief under Article 9(2) of the ECHR both “objective” and “subjective” standards were invoked. Lord Nicholls of Birkenhead, with whom Lords Bingham, Brown and Walker and Lady Hale agreed, set out an “objective” standard as follows:

[A] belief must satisfy some modest, objective minimum requirements. These threshold requirements are implicit in article 9 of the European Convention and comparable guarantees in other human rights instruments. The belief must be consistent with basic standards of human dignity or integrity. Manifestation of a religious belief, for instance, which involved subjecting others to torture or inhuman punishment would not qualify for protection. The belief must relate to matters more than merely trivial. It must possess an adequate degree of seriousness and importance. As has been said, it must be a belief on a fundamental problem. With religious belief this prerequisite is readily satisfied. The belief must also be coherent in the sense of being intelligible and capable of being understood. But, again, too much should not be demanded in this regard. Typically, religion involves belief in the supernatural. It is not always susceptible to lucid exposition or, still less, rational justification. The language used is often the language of allegory, symbol and metaphor. Depending on the subject matter, individuals cannot always be expected to express themselves with cogency or precision. Nor are an individual’s beliefs fixed and static. The beliefs of every individual are prone to change over his lifetime. Overall, these threshold requirements should not be set at a level which would deprive minority beliefs of the protection they are intended to have under the Convention …10

But His Lordship qualified this with subjective criteria as follows:

It is not for the court to embark on an inquiry into the asserted belief or judge its ‘validity’ by some objective standard such as the source material upon which the claimant founds his belief or the orthodox teaching of the religion in question or the extent to which the claimant’s belief conforms to or differs from the views of others professing the same religion. Freedom of religion protects the subjective belief of an individual.11

This also accords with the approach adopted recently by the UKSC in R (on the application of Hodkin and another) v. Registrar of Births, Deaths and Marriages.12 After reviewing earlier jurisprudence of the British courts as well as courts in other jurisdictions, Lord Toulson asserted:

I would describe religion in summary as a spiritual or non-secular belief system, held by a group of adherents, which claims to explain mankind’s place in the universe and relationship with the infinite, and to teach its adherents how they are to live their lives in conformity with the spiritual understanding associated with the belief system. By spiritual or non-secular I mean a belief system which goes beyond that which can be perceived by the senses or ascertained by the application of science. I prefer not to use the word “supernatural” to express this element, because it is a loaded word which can carry a variety of connotations. Such a belief system may or may not involve belief in a supreme being, but it does involve a belief that there is more to be understood about mankind’s nature and relationship to the universe than can be gained from the senses or from science. I emphasise that this is intended to be a description and not a definitive formula.13

In this definition, Lord Toulon does not completely do away with any “objective” test by which to ascertain whether a belief is religious or not – it would still have to satisfy the criteria of being “spiritual or non-secular” as he has defined them – but the standards are more capacious than those that might stipulate a theistic or other content of belief, on the one hand, and, on the other hand, incline to the individual’s subjective understanding.

Although there may appear on the face of it to be two standards, as one can see from the above, the objective criteria are criteria of, we might say, sincerity of the belief – that it should not be a trivial belief – while as to the “correctness” of the belief, this should not be assessed by the court. Rather it is the individual, subjective, belief that is protected.

This is consistent with the reference to Regulation 2(1) of the Employment Equality (Religion or Belief) Regulations 2003 (UK) cited in the Case of Eweida and Others v. The United Kingdom,14 which provides that “religion” means any religion and “belief” means any (presumably sincere) religious or philosophical belief.15

In India, too, the courts have deferred to the beliefs held by adherents as in Bijoe Emmanuel and Ors. v. State of Kerala and Ors.16 In this case concerning children who refused to recite the national anthem at their school due to their convictions as Jehovah’s Witnesses, the court said:

We are satisfied, in the present case, that the expulsion of the three children from the school for the reason that because of their conscientiously held religious faith, they do not join the singing of the national anthem in the morning assembly though they do stand up respectfully when the anthem is sung, is a violation of their fundamental right to freedom of conscience and freely to profess, practise and propagate religion.17

In so doing, the court approvingly cited another Indian case of Jamshedji v. Soonabai18 for the following proposition:

We do endorse the view suggested by Davar J.’s observation [in Jamshedi] that the question is not whether a particular religious belief or practice appeals to our reason or sentiment but whether the belief is genuinely and conscientiously held as part of the profession or practice of religion. Our personal views and reactions are irrelevant. If the belief is genuinely and conscientiously held it attracts the protection of Article 25 [of the Indian constitution] but subject, of course, to the inhibitions contained therein.

In the important Australian case of Church of the New Faith v. Commissioner of Pay-Roll,19 the High Court canvassed both the challenges of defining religion, several possible definitional frameworks and noted the important distinction between definitions of religion and of belief. Mason ACJ and Brennan J. noted in their judgment that:

An endeavour to define religion for legal purposes gives rise to peculiar difficulties, one of which was stated by Latham C.J. in Jehovah’s Witnesses Inc. (1943) 67 CLR, at p 123: “It would be difficult, if not impossible, to devise a definition of religion which would satisfy the adherents of all the many and various religions which exist, or have existed, in the world.” The absence of a definition which is universally satisfying points to a more fundamental difficulty affecting the adoption of a definition for legal purposes. A definition cannot be adopted merely because it would satisfy the majority of the community or because it corresponds with a concept currently accepted by that majority … the guarantees in s. 116 of the Constitution would lose their character as a bastion of freedom if religion were so defined as to exclude from its ambit minority religions out of the main streams of religious thought … It is more accurate to say that protection is required for the adherents of religions, not for the religions themselves … Protection is accorded to preserve the dignity and freedom of each man so that he may adhere to any religion of his choosing or to none. The freedom of religion being equally conferred on all, the variety of religious beliefs which are within the area of legal immunity is not restricted.20

Citing academic studies showing the impossibility of defining religion in a comprehensive way, Mason ACJ and Brennan J further noted that: “The law seeks to leave man as free as possible in conscience to respond to the abiding and fundamental problems of human existence” (para. 13) and that “religion encompasses conduct, no less than belief.” This led the court to distinguish two issues, freedom of belief and freedom of religion (including conduct), saying: “The freedom to act in accordance with one’s religious beliefs is not as inviolate as the freedom to believe … Religious conviction is not a solvent of legal obligation” (para. 16). In saying this, the court might, at one level, simply be taken to have recognized the distinction (to use the language of Article 9 of the ECHR) between freedom of religion and freedom of religious expression. However, while this is within the judgment there is more going on as well. The court might better be read to have reflected the now familiar distinction, noted above, between an internal dimension to freedom of religion (forum internum) and an external dimension (forum externum); the internal being a matter of personal conscience and unqualified, while the external, because it might involve manifestation of beliefs, subject to possible limitations.

In this vein, some courts have, however, recognized that in application freedom of religion may need to take account of other policy objectives. So, in Shabnam Hashmi v. Union of India & Ors.,21 the court held that “personal beliefs and faiths, though must be honoured (sic), cannot dictate the operation of the provisions of an enabling statute.” This trend of reasoning was followed with more vigor in the Singapore High Court decision of Chan Hiang Leng Colin v. Public Prosecutor22 where Jehovah’s Witnesses in Singapore were deregistered for, among other things, refusing to actively participate in Singapore’s National Service (NS) program in which all male Singaporeans serve NS for two years. In rendering judgment, Yong Pung How, CJ, said:

I am of the view that religious beliefs ought to have proper protection, but actions undertaken or flowing from such beliefs must conform with the general law relating to public order and social protection. The right of freedom of religion must be reconciled with “the right of the State to employ the sovereign power to ensure peace, security and orderly living without which constitutional guarantee of civil liberty would be a mockery” (Commissioner, HRE v LT Swamiar AIR 1954 SC 282). The sovereignty, integrity and unity of Singapore are undoubtedly the paramount mandate of the Constitution and anything, including religious beliefs and practices, which tend to run counter to these objectives must be restrained.23

Even though these cases limited the applied scope of freedom of religion in the face of “public order” concerns, they did not directly challenge either the importance of the protection nor did they provide an explicit definitional standard (and certainly not one to challenge the “sincere, genuine and non-trivial” belief criteria discussed in the cases above). Thus we are not yet offered an alternative to understanding religion and belief on subjective terms.

What occurs when seemingly objective definitions do present themselves, however? Even here, the challenge of definitions is not removed as we can see from another British case, the JFS case,24 which concerned the status as a Jew of a child whose mother converted to Judaism. In this case, the court noted that there was a seemingly objective “matrilineal test” for Jewish status derived from the Bible25 but encountered the fact that different traditions within Judaism interpreted this test differently. Hence, even when there are criteria such as the matrilineal test which might do the work of providing the standard for a religious definition, the interpretational plurality that is present in virtually all religious traditions provides the law with very little guidance. Courts, for instance, are in no position to construct religious definitions on standards that are objective and acceptable to all in a religious tradition. Moreover, this is not what freedom of religion, even in the minds of courts, is designed to protect. Rather, as the Supreme Court of Canada has put it in Syndicat Northcrest v. Amselem:26

In essence, religion is about freely and deeply held personal convictions or beliefs connected with an individual’s spiritual faith and integrally linked to one’s self-definition and spiritual fulfilment, the practices of which allow individuals to foster a connection with the divine or with the subject or object of that spiritual faith … This understanding is consistent with a personal or subjective understanding of freedom of religion. As such, a claimant need not show some sort of objective religious obligation, requirement or precept to invoke freedom of religion. It is the religious or spiritual essence of an action, not any mandatory or perceived as mandatory nature of its observance, that attracts protection. The State is in no position to be, nor should it become, the arbiter of religious dogma. Although a court is not qualified to judicially interpret and determine the content of a subjective understanding of a religious requirement, it is qualified to inquire into the sincerity of a claimant’s belief, where sincerity is in fact at issue. Sincerity of belief simply implies an honesty of belief and the court’s role is to ensure that a presently asserted belief is in good faith, neither fictitious nor capricious, and that it is not an artifice.

The subjective standard: legal and sociological dimensions

The subjective standard, resting on the good faith or sincerity of belief, rather than any accordance with objective criteria, might seem problematic because it would be broad enough to allow almost any belief to qualify as “religious” and hence to benefit from the protection of freedom of religion.

A recent example might highlight this concern. In early 2014, it was reported that an atheist from Afghanistan was granted religious asylum in the UK (BBC, 2014). Having been raised a Muslim the man arrived in the UK in 2007, aged 16, but during his time in the UK became an atheist and feared that if he was returned to Afghanistan he would face persecution, including the possibility of a death sentence, for having left Islam. This case invoked the 1951 UN Convention relating to the Status of Refugees (CRSR) (“1951 Refugee Convention”) and the right to be protected from forcible return (“non-refoulement”) where “his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion” (Article 33(1)). The “novelty” of the claim made in this instance was that atheism should be protected as much as a religious belief even though the text of the language of the 1951 Refugee Convention does not contain a provision for atheism (outside of considering it a “political opinion,” presumably) or a general freedom of belief standard.

Some may be concerned about the extension of the term religion to atheistic beliefs. As we have seen, however, some courts have emphasized that freedom of religion is to protect beliefs not set against some standard of their religiosity (and certainly not of their religious correctness) but rather based on the sincerity of the belief, recognizing that definitions of religion and belief are individual and subjective. Of course, even the Supreme Court of Canada in Syndicat Northcrest v. Amselem has mentioned that, with respect to freedom of religion, this individuality and subjectivity should be in connection to a sense of spirituality and this may be inconsistent with the outlook of an atheist (if their atheism also rejects a spiritual dimension in human life). Perhaps, therefore, reliance on religion was not ideal in this case. Be that as it may, however, for definitional purposes, the standard being applied is still seeking to transcend theistic grounds and grounds of orthodoxy, and this seems right for two reasons.

The first and obvious reason is that, as was noted at the beginning of this chapter in the decisions of the courts we have looked at, attempts to define “religion” are fraught with problems. A theistic basis becomes problematic in dealing with traditions like Buddhism that may be characterized as nontheistic or indeed in dealing with Hinduism that is, depending on how one reads it polytheistic, ultimately monotheistic or indeed not even one religious tradition at all but rather a fairly recent construct from outside the tradition(s).27 Almost everyone would recognize Buddhism and “Hinduism” as religious traditions and concomitantly that religion does not have to be theistic. That is straightforward enough. But it is not just a matter of being more expansive than theistic conceptions.

A subjective framework makes more sense in sociological terms as well, including within the context of a single religious tradition. This is so because of scholars of religion in looking at the varieties of religion, have consistently observed that, given the variety of religious forms, it is not practicable to identify a comprehensive definition of religion. The definitional challenge was noted across religions in Church of the New Faith, discussed above, where the Court cited (or cited judicial references to) Arnold Toynbee’s claim that: “If we set out to make a survey of the religions that have been practiced at different times and places by the numerous human societies and communities of whom we have some knowledge, our first impression will be one of a bewilderingly infinite variety” and Sir James Frazer’s passage that “There is probably no subject in the world about which opinions differ so much as the nature of religion, and to frame a definition of it which would satisfy everyone must obviously be impossible.”28

The challenge applies equally within religions traditions. For example, as Clifford Geertz has noted in his study of Morocco and Indonesia:

[T]o say that Morocco and Indonesia are both Islamic societies, in the sense that everyone in them (well over nine-tenths of the population in either case) professes to be a Muslim, is as much to point to their differences as it is to locate their similarities. Religious faith, even when it is fed from a common source, is as much a particularizing force as a generalizing one …

(Geertz 1971: 13–14)

Of course, Geertz’s basic observation would surely apply to the other Abrahamic faiths as well as other religious traditions as well. The subjective standard may thus be said to be better grounded in sociological reality – a reality that highlights the inveterate plurality of religious experience, practice and understanding. The Thomas case noted above highlights this reality.29 Thomas, a Jehovah’s Witness quit his factory job when he was being required to work on weapons which he argued would violate his religious convictions even though another Jehovah’s Witness working at the same factory did not find that working on weapons would offend his religious beliefs. The US Supreme Court in this case famously noted that: “The determination of what is a ‘religious’ belief or practice is more often than not a difficult and delicate task, as the division in the Indiana Supreme Court attests. However, the resolution of that question is not to turn upon a judicial perception of the particular belief or practice in question; religious beliefs need not be acceptable, logical, consistent, or comprehensible to others in order to merit First Amendment protection … [T]he guarantee of free exercise is not limited to beliefs that are shared by all the members of a religious sect.”30

It might be asserted that the legal definition of religion for purposes of freedom of religion needs not match the sociological reality or, indeed, that the legal definition might have to do the different normative work of boundary-marking of a type that sociological understanding may avoid. As we have seen, however, in several cases across different jurisdictions, courts have asserted that protections of freedom of religion are, broadly speaking, designed to recognize the range of convictions and, subject to tighter limits, practices, that individuals consider religious. That said, it is also important to bear in mind circumstances in which courts have found that public purposes require them to depart from this framework, as we have seen in the Chan Hiang Leng Colin case.

Conclusion

Declarations of rights of freedom of belief and freedom of religion are common across the world. For this reason, if for no other, understanding the scope of the definition of these freedoms is important. Understanding the definition(s) is, however, bedeviled by a set of challenges. Foremost among these is defining the term “religion,” which has been widely acknowledged to be near impossible to do in a way that would properly cover all the varieties of orientations that might be said to be, or might claim to be, religions. In addition, there is the issue of defining the uniqueness or special character of freedom of religion as distinct from other related rights of conscience (such as, an explicit “freedom of conscience”). One approach to this challenge could be to distinguish freedom of belief, as internal to the individual, from freedom of religion, which could be seen as encompassing some form of public conduct, action or manifestation. If this distinction is adhered to, then freedom of belief can be given broad and expansive scope, while freedom of religion may be more constrained (or at least constrainable) because it may conflict either with other important rights or because manifestations of freedom of religion by one party may conflict with (and therefore need to be constrained in order to allow) manifestation of religion by another party. Finally, we raised the definitional challenge that emerges when one considers that for many religious traditions part of the religious practice and expression may be things done in community through forms of worship or action, and so freedom of religion to be properly meaningful will have to take account of this collective aspect to what it chooses to protect.

In this chapter, we have examined how definitions of freedom of religion are constructed by exploring a range of cases from different jurisdictions. We have seen that, on balance, courts have recognized not only the profound importance of the right but that, at its core, freedom of religion should protect the subjective beliefs of the individual rather than being assessed against some sort of objective definition of religion. This is in accord with sociological examinations of religion that have indicated the tremendous diversity of religious beliefs, including among those who are located within the same broad traditions. At the same time, some courts have noted that restrictions on manifestations of religious belief might be imposed not just for the protection of the rights of others but also due to public policy considerations.

In light of the above, we are left to note that the definitions of freedom of belief and freedom of religion, rightly, acknowledge that religious convictions can be a hugely important part of an individual’s self-identification and self-determination as well as of her communion with others. Thus, we should take – and courts by and large have taken – the scope of the freedom of belief aspect of freedom of religion seriously and define it capaciously and subjectively. A further implication of this is that when limits are imposed on the manifestation of religion component of freedom of religion, whether due to public policy or other concerns, they should be minimal and modest; in this sense they will reinforce the subjective and expansive definitions of freedom of belief and religion.
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International law and freedom of religion and belief

Origins, presuppositions and structure of the protection framework

Pamela Slotte



Introduction

The twilight of the idols has been postponed. For over two centuries, from the American and French revolutions to the collapse of Soviet Communism, political life in the West revolved around eminently political questions. We argued about war and revolution, class and social justice, race and national identity. Today we have progressed to the point where we are again fighting the battles of the sixteenth century – over revelation and reason, dogmatic purity and toleration, inspiration and consent, divine duty and common decency. We are disturbed and confused. We find it incomprehensible that theological ideas still inflame the minds of men, stirring up messianic passions that leave societies in ruin. We assumed that this was no longer possible, that human beings had learned to separate religious questions from political ones, that fanaticism was dead. We were wrong.

(Lilla 2007: 3)

This volume deals with the many-sided relation between law and religion. The various chapters identify areas of concern from the perspective of religious freedom and issues that deeply affect believers and non-believers alike, but regarding which no consensus exists. International law does not self-evidently resolve matters and make interpretative conflicts go away. What it does provide is a platform for critical scrutiny and a particular vocabulary for framing these matters. The results of the scrutiny will please some parties to a conflict more than others.

In relation to the other contributions to this volume, the aim of this chapter is to offer something by way of a philosophical, theological and historical elucidation of the origins and structure of international legal provisions granting the right to freedom of religion and belief, which international scrutiny is based on. The reason is that without such a clarification, it is difficult to understand some of the tensions that currently surround the right to freedom of religion and belief and make its implementation difficult. Furthermore, the chapter will focus on identifying some problem areas and challenges we need to face in the attempt to protect freedom of religion and belief in a way that is both effective and able to include people who hold different conceptions of what religion and belief are. The chapter will finally offer some tentative ideas for ways forward in coping with these challenges.

The new prominence of religion and belief

For a long time, and as the headpiece of this chapter makes clear, the role and place of religion in personal and societal life was considered a fairly settled issue in the West, if not always in practice, at least in theory. In modern Europe, religion was seen as a largely private and individual matter even if principled legal disestablishment of religion did not rule out different religion–state institutional arrangements, or recognition of collectivist and institutional features of faith.1

Today, many talk of a new visibility of faith and religion is viewed as a factor to take into account in seeking to comprehend societal patterns, human interaction and political action both locally and globally. What is more, sociologists have pointed out that ‘the sacred’ has increasingly freed itself from the control of institutionalized religion. ‘The religious’ has taken on new and individualized forms in European societies and elsewhere.

The headpiece identifies an instinctive reaction to religious diversity and societal changes taking place as a state of distress and confusion. In a similar vein, Martha Nussbaum titles a recent book The New Religious Intolerance: Overcoming the Politics of Fear in an Anxious Age. In view of the apprehension and bewilderment and what she identifies as ‘the new religious intolerance’ that, for example, is expressed in bans on veiling and the building of minarets, Nussbaum asks us to self-critically scrutinize our views and attitudes and the roots of ill-considered ideas and unjustifiable biases. The goal is the realization of a more accommodating and respectful society characterized by ‘a commitment to ample and equal liberty’ in religious matters (Nussbaum 2012: 68).

Law must allow to all what it allows to some. Still, Nussbaum goes further than this, to her mind, Lockean position. She advocates an accommodationist approach that also allows for exceptions to generally applicable law on religious grounds in cases where the people in question are ‘severely burdened’ by a particular law and where there is no compelling state interest, like ‘peace’ or ‘public safety’ that can override individual interests. Nussbaum here proposes a broad reading of the concept of conscience that includes both religious and non-religious believers, agnostics and atheists. She is critical of certain US Supreme Court judgments for their failure to properly assess the extent of religious liberty, but on the whole she finds that the US constitutional principles are in order.2 The problem lies elsewhere, as we saw above, on the ‘ethical’ plane of attitudes and misperceptions.

Nussbaum’s compatriot Winnifred Fallers Sullivan has less confidence in the national and international legal machinery being able to appropriately address matters of religious freedom and situations where exemption is sought from generally applicable law on religious grounds. Judges (and courts, legislators and administrative decision-makers) do not have the insight necessary to adequately deal with matters of faith. In fact, actual religious freedom is unattainable because of the fluidity of the sacred and in consequence the impossibility of a clearly delineated concept of religion on the basis of which to administer justice and give adequate protection to ‘legal religion’.3 According to Sullivan, it is impossible to ‘justly [enforce] laws granting persons rights that are defined with respect to their religious beliefs or practices’ (Sullivan 2005: 8). She would prefer to promote the accommodation of difference generally instead of seeing religion as a special case with particular legal status (Sullivan 2005: 149–50).

Still, international law offers a platform for scrutiny for persons who seek recognition for their religious standpoints and who challenge the actions of states and the downsides of established majoritarian societal patterns that continue to mark national discourse, including legal discourse, despite homogeneity in many places being partly fictitious. International law, including its explicit provisions on freedom of religion and belief, is a platform that currently holds much appeal, despite the hesitations of Sullivan and many others. Human rights serve as an authoritative voice and a language for utopia in times of ‘post-modern insecurity’. They have achieved a dominant position when it comes to envisioning human life.

We usually imagine human rights as above and beyond mundane politics, which is their utopian feature. We also attach certain expectations to human rights in their legal configurations. And sure enough, neutrality or impartiality is intrinsic to our image of both international and national law. The same is the case with our understanding of law’s relationship to religion. Even so, law sets out a framework of meaning and shapes our vision of human life and behaviour. Law makes sense of some things while downplaying the significance of other things. Beyond addressing disputes that arise, and regulating societal life, law is ‘a species of social imagination’ (Rosen 2006: 8–9, 11–12; Slotte 2010: 186–7). This is also what Sullivan wants us to be critically aware of.4

International human rights law affirms the value of religion to human existence. The understanding of ‘belief’ and ‘religion’ is emphasized as broad, and protection should be generous. By way of legally binding provisions such as Article 18 of the International Covenant on Civil and Political Rights (hereafter ICCPR) and Article 9 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereafter ECHR), various supervisory bodies and a special rapporteur, international law seeks to protect the religious freedom of individuals and groups, the freedom to believe or not to believe, and the freedom to manifest religion in private and publicly, individually and together with others.5 People must be free to seek the truth and this can take several different paths and expressions that are equally worthy of protection.

However, because international human rights law is formulated in very general terms we have to study the application of the law to understand what the law is taken to mean. Legal rights have ‘no meaning independent from the way [they are] interpreted by the relevant authority’ (Koskenniemi 2001: 36). And in practice, the institutional response to religious phenomena has frequently been disappointing; at least as far as the European human rights regime is concerned. It comes across as narrow-minded and overly cautious. Newer and more individualized life stances, like Wicca, have been treated with caution and their manifestation only over time acknowledged as entitled to legal protection under the banner of freedom of religion and belief, if at all.6 Muslim women and girls face a continual uphill struggle trying to convince the European Court of Human Rights that, indeed, their dress code does not pose a threat to the democratic state, even in a country with a secularist state ideology such as France or Turkey.7 There are other similar cases.

Within the UN context, a brief look at the historical development of international legal instruments in the twentieth century likewise reveals recurring discussions about whether or not people should be allowed to change faith, seek to convince others about the truthfulness of their own religious path, scepticism about protecting non-religious belief, and general confusion and outright disputes regarding how to delineate ‘religion’ and ‘belief’ in the first place.8

There are many reasons why human rights institutions struggle when they try to handle the sacred in all its fluidity. However, it is clear that in this exercise, they place institutional religion in an important interpretative position. Moreover, this chapter will suggest that, at least as far as European human rights institutions are concerned, a particular notion of religion has formed the blueprint for their engagement with the sacred, or what Sullivan calls ‘lived religion’,9 limiting their understanding both of religious phenomena and of the institutions themselves. Human rights institutions have been biased. As Sullivan has put it in a different context: ‘The vaunted “freedom” of religion is bounded, and in a very particular way’ (Sullivan 2005: 153–4).

Taking faith seriously

The European Court of Human Rights (hereafter the Court) does not see it as its mission to determine what is or is not religion.10 It also refrains from assessing the so-called legitimacy of particular beliefs. What it considers taking a stand on is state interventions in people’s lives and whether these interventions are justified. This is determined on the base of a fixed set of criteria. State interference with a person’s freedom to manifest his or her faith must – as it is said in Article 9 of the ECHR – be prescribed by law, and must be necessary in a democratic society in the interest of public safety or for the protection of public order, health, morals, or the rights and freedoms of others. Furthermore, it is not enough that there be a legitimate aim and a legal basis for the interference; the interference must also be proportionate to the legitimate aim pursued.

Most of the time, the Court passes swiftly over the issue of whether or not something is ‘religious’ within the meaning of Article 9(1) and then directs its attention to assessing defensible limitations to religious manifestations as indicated in Article 9(2) (Ahdar and Leigh 2005: 122–3; Slotte 2011b: 68; Ferrari 2012: 23). However, explicitly abstaining from defining religion (and belief), and thus presumably favouring an inclusive reading of the phenomenon, does not mean that the Court’s work is free from some implicit notion of religion. Despite explicit non-policy as regards ‘religion’, the Court makes certain assumptions that guide its doings.

How does the Court conceptualize ‘religion’? This question can be approached by way of an example. The case of Eweida and Others v. the United Kingdom concerned four people who challenged the restrictions put on their freedom of religion and belief in the places where they worked. They claimed that ‘domestic law failed adequately to protect their right to manifest their religion’.11 In two of the cases, at stake were the dress codes imposed by a private employer, British Airways and a State-run hospital. In both of these cases, the women in question had not been allowed to wear a Christian cross visibly around their necks. The two other cases involved a Christian public registrar who for religious reasons refused to officiate over civil partnership ceremonies for same-sex couples as well as a Christian counsellor who worked for a national private organization that provided sexual therapy and a relational counselling service. The counsellor on religious grounds was unwilling to provide sexual therapy for same-sex couples.

There are many important aspects to this case, which concerns the extent to which employers must accommodate religion and belief. This chapter will nevertheless concentrate on how implicit ideas of religion and belief impacted the Court when it decided on the limits of justified state interference with religious manifestation.

The case indicates both continuity and a possible slight modification in the Court’s stance regarding faith. Studying the case law of the Court, it transpires that European human rights law sets out to protect religious convictions that are embraced with ‘seriousness’, which are ‘important’ and of a certain ‘intensity’.12 In the case of Eweida and Others, the Court also underlined, as it had done repeatedly in the past, that the ‘right to freedom of thought, conscience and religion denotes views that attain a certain level of cogency, seriousness, cohesion and importance’.13 If this benchmark is satisfied, the State, as it has to be neutral and impartial, has no right to assess the legitimacy of the beliefs in question or the ways in which they are expressed.14

Carolyn Evans has in the past criticized this focus of the Court on theoretical systems and intellectual coherence as regards the phenomenon of religion. She has also pointed out that that which unites various religious and other life-views, the common and well-known, often ends up as an element in the assessment of whether something deserves protection (Evans 2001: 63, 65, 75 and 202. See also Ahdar and Leigh 2005: 124; Evans 1997: 290–2). As a result, established traditional expressions of religion become an exclusionary point of reference.15 In a way, it makes sense to look at the shared views of a group. It can clarify some matters. But the burden of proof for some believers can become high, particularly for those belonging to movements that are relatively new or small or loosely organized. Moreover, when ‘individuals have … to supply an extensive account of their beliefs,’ Nussbaum observes, it ‘gives unfair advantages to the articulate and educated’ (Nussbaum 2012: 79). And what happens when the group you belong to is greatly divided on a particular matter, there being various interpretations available? In fact, doctrines, rituals, texts and other religious markers rarely retain an exclusive stable meaning over time and place.

In sum, ideas about seriousness/sincerity as well as ‘legally defined orthodoxy’, to use Sullivan’s terms (Sullivan 2005: 7), have played a role and continue to be factors determining the level of protection that is granted to persons in matters of religion and belief. For the purpose of determining what falls within the scope of protection under the ECHR, religion has been seen rather as having ‘dogmas and rules and texts and authorities’ than alternatively ‘a field of activity, one in which an individual’s beliefs and actions’ are ‘the result of a mix of motivations and influences, familial, ecclesiological, aesthetic, and political’.16

However, even when beliefs, be they religious or non-religious, attain the necessary ‘level of cogency and importance’, not every act ‘inspired, motivated or influenced by it constitutes a “manifestation” of the belief’. If an act or an omission to do something cannot be viewed as a direct expression or alternatively is ‘only remotely connected to a precept of faith’ then it enjoys no protection under Article 9(1).17 Hence, so as to ‘count as a “manifestation” within the meaning of Article 9, the act in question must be intimately linked to the religion or belief,’ for example, through forming ‘part of the practice of a religion or belief in a generally recognised form’.18 This too is nothing new, and the respondent government in the case of Eweida and Others pointed this out in its defence.19

Before the case of Eweida and Others, the so-called ‘Arrowsmith test’ helped the Court (and earlier also the European Commission of Human Rights) to determine the scope of protection and was based on the assumption that ‘the term “practice” as employed in Article 9(1) does not cover each act which is motivated or influenced by a religion or belief’.20 Commentators have critically read this as meaning that applicants generally had to show that their activity was required by their faith or belief.21 The centrality of ‘compulsion’, of rather protecting something that is seen as a duty and mandated by a religion than something merely inspired by faith, also shows how the Court has looked for an ‘authority above the level of the individual’ in deciding cases and assessing the importance of the issues at stake.22 This is another instance where institutionalized religion has held a crucial role in clarifying what constitutes the ‘core’ of a person’s faith and as such enjoys stronger protection. Yet, within different ‘religions’, the idea of mandates and duties can hold a more or less central place, and the language in which a person conceptualizes commitment may differ a lot.

However, in the case of Eweida and Others, the Court did seem to make a modification with regard to its earlier reasoning. The Court now asserted that protection under Article 9 also included acts where there exists ‘a sufficiently close and direct nexus between the act and the underlying belief’. This ‘must be determined on the facts of each case. In particular, there is no requirement on the applicant to establish that he or she acted in fulfilment of a duty mandated by the religion in question.’23 Thus, it is, for example, not generally considered mandatory for a Christian to wear a cross, and many followers of Christianity do not. However, it was beyond doubt that while Ms Eweida was not fulfilling a duty, she was expressing her faith by wearing a crucifix. During the trial, third party interveners also criticized the ‘idea of a “mandatory requirement” … [as] too high and overly-simplistic’, asking instead for a more ‘subjective’ assessment of the importance of the particular type of manifestation to the person concerned.24 The Court’s eventual stance seems to give some acknowledgment to this.

The judgment in the case of Eweida and Others consequently seems to testify to a modification in what is required in terms of burden of proof when it comes to deciding what qualifies as religion and a manifestation of religion for the purpose of Article 9. However, while the idea of obligation has lost centrality in the interpretation, applicants still need to show that they do not simply seek protection for their ‘personal preferences’.25 While the case indicates that the connection of one’s religious considerations to institutionalized religion has declined in importance, the references to sincerity, cogency and coherence remain.26

This reference to sincerity – the difficulties of cogency and coherence have been discussed above – is, again, not entirely inappropriate as such. The approach seems more inclusive as regards adherents of new and non-traditional forms of religion and belief, thus avoiding some of the earlier pitfalls. The Court acknowledges that people’s motives for acting can differ and justifiably so. ‘Freedom’ is not a self-evident concept internal to religion and gets its meaning within the religious context in relation, for example, to the idea of there being a ‘truth’. However, we want to protect freedom legally so that people can be free to seek the truth. Therefore, without wanting to take a stand on what is the ‘truth’ in a theological sense, what we set out to protect in international law is those (religious and non-religious) convictions that are ‘sincere’, that is, hold a certain foundational importance in being true for the person concerned.27 ‘True’ in the sense that the person embraces a belief comfortably and desires it to guide his or her life and action, and also ‘sincere’ in the way that the person’s avowal of his or her religious stance tells ‘the truth’ about him or herself. The person is not seeking to mislead or deceive others. We do not expect hypocrisy. Nor do we readily accept an ironic posture here.

Nevertheless, Malcolm D. Evans has in the past remarked that established religions are seen as more ‘serious’ and as a result it is easier for persons belonging to these religions to convince the Court of the sincerity of their stance and their right to manifest their faith (Evans 1997: 290–1) It is therefore to be hoped that the case of Eweida and Others indicates a lasting alteration in terms of what the Court is able to acknowledge as a ‘serious’ religious stance.

Moreover, such a focus is still demanding on applicants. Some investment in supplying the ‘facts’ of the case can justifiably be expected of applicants. It can also frankly be asked how anyone but the person him- or herself can actually scrutinize the inner life of the person in question. However, in the context of human rights adjudication, Carolyn Evans has argued that it is not the individual who should have to show that his or her beliefs are serious, states being the ones upon whom the burden of proof lies to present evidence of unwarrantable insincerity aimed at securing some advantage or benefit.28

The belief – action dichotomy

Given the emphases that the Court (and also the European Commission of Human Rights before that) has made in its case law, religion (however broadly construed) is indirectly valued as a particular way of thinking.29 Protection is above all related to this. It is this ‘core’ of religion that enjoys so-called absolute protection. As the Court also says in the Eweida and Others case: ‘Religious freedom is primarily a matter of individual thought and conscience. This aspect of the right set out in the first paragraph of Article 9, to hold any religious belief and to change religion or belief, is absolute and unqualified.’30 This freedom may not be restricted. People should be free to believe and not to believe. Indoctrination is prohibited and no one can be forced to reveal their beliefs. This so-called forum internum is a ‘hands-off’ area for States.

Additionally, religion comes across as a phenomenon in which a set of beliefs can relatively easily be separated from religious conduct of various kinds. In the case where an intimate link between belief and action/manifestation is underscored, as in other cases where it is said that a certain action must be a direct expression of a belief or – as before – be necessitated by it, the presupposition is that we can in fact clearly separate belief from action. The same assumption lingers in the background in situations where the Court contends that manifestations will not automatically be protected, as when an action is only motivated by, is contingent upon, or is remotely associated with a belief.31

This distinction has implications for the entire reasoning about matters of faith and freedom of religion and belief. Article 9 of the ECHR is structured in accordance with this distinction. The distinction is consequently imperative in the judgments of the Court. Through this distinction we are presented with an understanding of a religious person whose faith is an inner state of mind clearly distinguishable from manifestations of faith,32 such as rites and rituals, symbols, clothing, teaching or observance of a particular diet. In contrast to the forum internum, the so-called forum externum and the right to manifest one’s faith is qualified. Acts of faith may have consequences for other people’s rights as well as societal consequences of a kind that generate a need for state regulation (see, e.g., Taylor 2005: 292; Evans 2008: 292).

Based on this presumed division, which is equally fundamental to the UN legal framework (as in Article 18 of the ICCPR) and institutions dealing with religion and belief, we can then categorize manifestations by calling them ‘necessary’, ‘generally recognized’ or the like, and subsequently decide that they are more or less worthy of protection by international human rights law. Hence, the possibility of separating belief and action is a fundamental prerequisite for law being able to deal with the phenomenon of religion, as when recognizing a need to balance various ‘interests’ (cf. Evans 1997: 315; Moens 1989–1990: 197). People have an absolute or unqualified right to hold beliefs, but their manifestation can legitimately be restricted.

This dichotomy can be challenged as artificial on the basis that belief and action cannot be neatly distinguished and ‘confined in logic-tight compartments’.33 As H. A. Freeman pointedly observed back in 1958: ‘great religion is not merely a matter of belief; it is a way of life; it is action.’ What is more, ‘one of the “most scathing rebukes in religion is reserved for hypocrites who believe but fail to so act”’ (Freeman 1958: 826; as quoted in Moens 1989–1990: 215). This kind of inaction is often associated with theological notions of sin, a displeasing lukewarm commitment, or what Christ called ‘the weak flesh’ (the Bible, Matthew 26:41). The dichotomy belief-act also seems contingent on an idea of ‘choice’ as an actual possibility in matters of faith, an idea which can be studied and critically discussed in a number of ways as well.34

Nevertheless, emphasizing that a distinction can be made between convictions held and their manifestation enables human rights bodies, for example, to tend to the need to keep religion out of certain public spaces as far as possible, acknowledging the negative right of others to freedom from religion and other rights, while presumably still guaranteeing freedom of conscience and protecting the ‘core’ of faith and ‘accommodating’ religion to some extent. In the case of Ms Ladele, an applicant in the case of Eweida and Others, the European Court decided that her freedom to act in accordance with her faith in the workplace by refusing to conduct marriage ceremonies for same-sex couples was at odds with the rights of others not to be discriminated against on the basis of sex and her employers’ equality and equal opportunity policies.35

The belief-action dichotomy has not been ‘invented’ by international law or bodies scrutinizing governmental practice. ‘A discussion of the dichotomy, coupled with an uncritical assumption of its usefulness, can also be found among philosophers and political theorists of considerable stature,’ such as John Stuart Mill or Isaiah Berlin (Moens 1989–1990: 202; Mill 1962: 75; Berlin 1958: 9). Similarly, Rex Ahdar and Ian Leigh have pointed out that the belief-action distinction is ‘[t]he earliest and perhaps most straightforward approach to limit[ing] religion,’ having been advanced by both John Locke and Thomas Jefferson (Ahder and Leigh 2005: 160–1).

In theory, there would be no problem if the criteria discussed in this chapter were non-discriminatory. Freedom, however, is a relational concept and a situated concept. We talk about freedom to and freedom from something or someone and freedom in relation to something and someone, but rarely do we talk about freedom in an abstract sense. This means that any understanding of freedom will always be conditioned. But, again, the criteria mentioned above appear to fail to capture the diversity of ways in which the sacred manifests itself, the manifoldness of lived religion. Put in another way, the distributive outcomes of the Court’s reasoning regarding religion and belief affect believers asymmetrically. As Silvio Ferrari remarks in light of the results of his recent quantitative study of the case law under Article 9, it is possible that the Court has developed its own conception of religion (and freedom in relation to matters of faith) which fits better with some religions than with others (Ferrari 2012: 20).

Expressing particular sensibilities?

Ferrari’s observation accords with other recent findings suggesting that the Court rationalizes religion in a specific way through its use of particular categories and distinctions, like those discussed above. Forum internum-forum externum, private–public, political–economic (and religious), and the ‘religious-secular’ are all key distinctions in the international legal imagination that indicate ‘European experiences and conceptualizations’.36 The ways in which human rights institutions (and not simply European ones) talk about religion and thereby incessantly employ categories and distinctions mentioned in this chapter, and other ones, have precedents in modern thinking and Enlightenment thought.

The references above to historical influential theorists who have relied on the belief-action dichotomy in their lines of reasoning regarding religious liberty should encourage investigation into the conceptual framework and lead us to historicize the categories at work. It is also important to note that, if critics are to be believed, these categories and distinctions seem largely expressive of ‘protestant religious sensibilities’, to use Sullivan’s terms,37 and do not cater to the array of ways in which the sacred can find expression and the variety of contemporary senses of religious personhood.

The Court seems to rely on a so-called post-reformation, almost ‘pietistic’ understanding of religion. Religious faith is characterized as something largely private, individual and voluntary. It is a personal matter. For the most part, religious faith is understood as being analogous to various kinds of intellectual conviction (Evans 2001: 63, 75–6; Evans 2008: 313). As we saw above, the Court puts greater emphasis on views than acts, something which, according to Sullivan and others, is ‘a typically protestant (small “p”) focus’. As long as your opinions, or ‘beliefs’, are safeguarded, things are by and large fine (Sullivan 2005: 92).

Similarly, in his book Sincerity and Authenticity, Lionel Trilling identifies the idea of ‘sincerity’, which is so central to the Court’s reasoning, as ‘a state or quality of the self’ that ‘at a certain point in its history the moral life of Europe added to itself [as] a new element’ (Trilling 1973: 2). The idea was that by being true to one’s own self, one could not ‘be false to any man’. While Trilling points out that sincerity in the twentieth century in which he is writing is ‘a mere intensive’ – ‘I sincerely mean that!’ – having lost much of its import during the preceding four centuries of European history (Trilling 1973: 6); in law, the criterion of sincerity does retain a role in assessing ‘the degree of congruence between feeling [belief] and avowal’.38 A moral attitude is captured here, an absence of pretence and ulterior motives.

This outlook on matters of faith influences the perception of the societal ambitions of religious life stances. ‘Religion – “true” religion some would say – on this modern protestant reading … [is] understood as being private, voluntary, individual, textual, and believed. Public, coercive, communal, oral, and enacted religion, on the other hand … [is] seen to be “false”.’39 What is more, while the first one is ‘free’, the second one ‘is closely regulated by law’ (Sullivan 2005: 8). As Talal Asad has observed, law’s role in the modern Western world has been to seek to domesticate religion and counteract societal disorder (Asad 2003: 134). Through law, civil government exercises regulatory power of the state over undesirable conduct.

Thus, the understanding of faith and of freedom in matters of faith goes with a specific perception of society – a modern ‘liberal’ perception – in which religion contents itself with a low-key and limited role. It also accords with a particular understanding of the role of law, including law’s nature. Law is regarded as ‘secular’, as religiously disconnected, in relation to religious phenomena.

Sullivan sums up these remarks nicely when she makes the following observation about the conceptual framework through which today’s religious landscape is consequently managed. ‘The “return” of religion takes place in a space structured and conditioned by law – secular law, the “rule of law,” a law that enjoys an unprecedented hegemony’ (Sullivan 2005: 153). It is civil government through law rather than religion that ultimately holds the interpretative prerogative in organizing the societal space. Hence, the distinctions that we encounter in international law are political. They empower and legitimate particular actors and have in some instances helped organize the societal space for a long time.

Sullivan’s remarks are generally made with regard to the situation in the United States, but they also resonate with observations about how the European Court has visualized and managed situations that have raised matters of freedom of religion and belief. The European human rights system cherishes a particular type of society, a democracy ruled by law and ‘dearly won over centuries’.40 Until the early 1990s, most Council of Europe member states were politically structured according to ‘the principles of liberal democracies’ and, with the exception of Turkey, Greece and Cyprus, the countries in the main had a Catholic or Protestant majority population (Ferrari 2012: 14). Hence, the types of faith that Strasbourg institutions could have come across to a great extent would have inhabited societies ordered in keeping with the democratic ideal of the European human rights system.41

Without wanting to ignore the many dissenting voices, now as well as historically, national law and majority institutional religions in Western Europe would also in the main have coincided in their assessment of prohibited, permitted and required action.42 ‘[T]he modern religio-political arrangement has been largely, although not exclusively, indebted, theologically and phenomenologically, to protestant reflection and culture’ (Sullivan 2005: 7).

Alongside other explanations, such as the judicial restraint shown by the Strasbourg institutions (Ferrari 2012: 23–4), this gives some indication of why the situation was relatively straightforward for a long time and freedom of religion and belief was not the focus of high-profile legal cases. The fact that a leading idea during the drafting of the ECHR and its Article 9 was that a reading of this article would confirm existing national legislation in matters of faith is an aspect of this as well (cf. Evans 1997: 266–70).

In many of the recent high-profile cases, however, faith that historically has not had – or been allowed – the same opportunity to shape the foundational fabric of European societies has been at issue. In reference to these cases, quite the opposite seems to be ‘true’, judging by the way the Court has conceptualized these cases not simply as instances of potential violations of individual rights, in which the set of criteria mentioned in Article 9(2) has to be fulfilled for there not to be a violation. Instead, and in the Court’s own words, the cases touch upon such large issues as ‘democracy’, ‘state neutrality’, ‘secularism’, ‘reconciling the interests of the various groups’, ‘religious harmony’, ‘tolerance’, ‘gender equality’, and the like.43 Phrasings like these unmistakably signal that much seems to be at stake in the figure of a singular individual veiling herself.

What is potentially at stake in such cases of freedom of religion and belief is the aforementioned foundational fabric, and the reaction is to defend entrenched notions, or so it seems in how readily the Court has gone along with state parties such as Turkey or France in concluding that limitations on individual Muslim women’s and girls’ veiling in educational establishments have been justified.44

The many findings of violation in connection with the state–religion arrangements and the treatment of religious minorities in member states with the majority Orthodox religion – in contrast to countries with a Catholic or Protestant majority – make up a different set of cases that similarly expose the prevailing guiding notion of religion. According to the findings of Ferrari, this set of cases reveals the Court’s wariness of affording too extensive a role to religion in public life and accepting too close a connection between religion and governmental institutions. Conversely, the lack of findings of violation with respect to Protestant countries, and the low overall number of cases from these countries, may, among other things, result from a convergence in the understanding of faith and its potential role in the ordering of social and political life.45

To return to the quote at the beginning of this chapter, the standard assumption is that ‘religious’ and ‘political’ questions must not mix. Engagement in society and thus also in some respects the understanding of ‘citizenship’ should not be shaped by religious considerations. Given these parameters, some expressions for the sacred, some religious embodiments, clearly appear to be ‘safe’ as they seemingly accept the conditions imposed by ‘secular’ law, while others come across as a cause of concern, a threat to liberal democracy and ultimately to sovereign authority.

Even if the Strasbourg jurisprudence ever since 1993, when a violation for the first time was found of Article 9 in the case of Kokkinakis v. Greece, has incessantly reiterated that religious pluralism is a vital part of the society that the ECHR cherishes, this pluralism is thus circumscribed. Ideas of law, society, citizenship and civil governance affect the shape and scope of ‘acceptable’ diversity in matters of religion and belief. In a way, some circumscription of diversity is inevitable. However, we have to ask to what extent the Court acknowledges – or is in fact willing to acknowledge – its own prejudices. It is a concern if the criteria (logic) that are operative are taken for granted, left unreasoned, asymmetries in the outcomes overlooked, and the principles for decision-making not critically reviewed in all respects. Such an attitude does not seem helpful with regard to the actual national contexts in which the conflicts that come before the Court arise nor in a climate where some believers – as the quote at the beginning of the chapter makes clear – are met with suspicion or outright hostility when they seek to lead a life of faith.

Concluding remarks

Authors discussed in this chapter persuasively make the point that international judicial bodies cannot decide on the authenticity of religion and belief. These bodies should think little of their own theological expertise and instead prudently seek accommodation and the broadest possible freedom. (Of course, this stance rests on the premise that we hold freedom in matters of faith and belief to be an important general value to begin with.) Beyond this general avowal, however, there is less unity as to the role and place of law, with critics pointing out the deficiencies of legal responses to conflicts involving matters of faith.

This chapter has also pointed out shortcomings in the response on the part of European human rights law in particular to situations and dilemmas involving religion that face today’s societies. Its response has not necessarily corresponded with the self-understanding of believers and their expectations regarding legal protection. Even if we would, however, want to avoid external definition and assessment of what constitutes religion in the main, the Court in this case, and judicial bodies more generally, still somehow have to take a stand on what counts as religion or manifestation of religion for the purposes of law, so as not to render legal regulation so broad and inclusive that it becomes operationally meaningless.46 Moreover, given that we seem able to disclose as prejudiced almost any tool with the help of which the Court goes about its business – and I am here talking about prejudiced or biased in an unqualified sense, not as either ‘negative’ or ‘positive’ – how should we approach the issue of adjudication in religious matters?

Because previous practice can be criticized as partly misguided, this chapter favours a shift rather than a mere broadening of the understanding of the phenomena of religion. By simply broadening that which international law sees as ‘religion’, we do not get at the foundational structural problems in the current conceptualization.

This is also important for the reason that a discussion of the kind explored in this chapter does not rest on the idea that freedom of religion and belief in a legal sense could be absolute. Instead, it is about contemplating the way in which we approach situations through law that are religiously relevant in some respect. It is about clarifying and being aware of what is at stake and what tools might be helpful when we try to deal with situations and conflicts where word stands against word and need against need and a reference to a right to freedom of religion and belief does not of itself self-evidently resolve the situation.

Increasing our knowledge and understanding of what may be important in a religious respect does not signify that we thus afford religious actors absolute interpretative prerogative in societal matters. It is not about broadening the space of absolute freedom of religion and belief nor, alternatively, the space in which society can intervene in the exercise of religion by democratic means. What happens instead is that our way of perceiving things, our self-evident categorizations, are no longer indisputable and a priori valid.

A historical retrospective is enlightening here. The content of religious freedom has historically been a matter of debate. What should it include? What aspects of the phenomenon of religion are legally significant? And how far should freedom stretch? When – if at all – do matters of religion and belief trump state sovereignty? Thinking about freedom to a high degree means thinking about what we wish to allow or prohibit, that is, freedom’s limits rather than its essence.47 These questions cannot be answered in the abstract. A historical outlook reveals the inescapable embeddedness of ideas and the conflicts, exclusions and violence that have accompanied these matters and now form legacies and the backdrop for ‘rectified’ and seemingly neutral categories.

Instead of anxiously reacting in a way akin to the sentiment disclosed in the opening quote, this chapter suggests that we need to be willing to take the discussion about how borders are currently being drawn and elaborate on the grounds for decision-making. Instead of hiding, so to speak, behind legal techniques of managing the sacred, as sometimes seems to be the case, international legal institutions need to examine the concepts used in their judgments rather than rely on stereotypical reasoning about religion, and simple repetition of formulae in other case law.

Religious diversity is a given and we need to explore our deep-seated notions and their ability to grasp ‘the world out there’ in a meaningful way; in the context of this chapter, the notions through which international law operates. Total agreement remains impossible, and ‘sincere’ belief sometimes has to yield to other shared concerns, but without engaging with law, different religious traditions, and ways of being ‘faithful’ in the first place, it is not possible to critically examine the stories that define and sustain current order and imagination either, or potentially interrupt unsustainable reproduction.

However, whether law is the best instrument for enabling people to cope with difference and religious diversity is another question. Following Nussbaum, the principal problem may not necessarily lie with the legal framework but operate on a moral plane.
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24  Eweida and Others v. the United Kingdom, para. 76.

25  A problem that does continue to present itself is that a person may feel very strongly about performing a particular act but this act cannot be clearly led back to a particular ‘belief’. In the past, the Court has ruled against applicants in such a case. Evans 1997: 293; Svensson 2006: 235–6.

26  Hence, notwithstanding the multitude of ways in which the sacred takes form in today’s world, a fairly stable religious self is required as a matter of law.
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28  See also Ahdar and Leigh 2005: 184–9 for an attempt to formulate such an approach to cases involving matters of freedom of religion and belief.

29  The Court’s focus on coherence when determining whether a religious or non-religious belief deserves protection likewise reveals the idea of a relatively stable set of beliefs.
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Legal responses to religious diversity (or to cultural diversity?)

Prakash Shah



Introduction

Today, we are in a position to tackle in much more interesting ways the question of religious diversity and how that relates to law. If we ‘naively’ formulate the title of the present chapter into a problem about how state laws and international laws approach and deal with the fact of religious diversity we would have to decide first what religious diversity is. Therefore we would have to deal with what precisely the ‘fact’ of religious diversity entails. This allows us to discuss the problem in at least two ways. The first way is the predominant and generally taken for granted idea that all cultures have religion. This is widely accepted at least within Western culture and among the Westernized intellectuals in non-Western cultures. This can be seen easily, for example, from anthropological reports, proclamations by states about the religious diversity within their jurisdictions, or by international actors such as the Special Rapporteur on Freedom of Religion or Belief. A long or short list of such religions existing across the world may be given. Official discussion tends to remain at the level of ‘world religions’ but more ‘refined’ accounts can be found in anthropological work. Then there is another less popular and more challenging account, provided by Balagangadhara, which problematizes the proposition that religion is a cultural universal, and which holds that some cultures have religion and others do not.1 This latter account also explains how the dominant position of religion as a cultural universal has come to be so widely accepted. In this chapter, I briefly explore the implications of this second account, by Balagangadhara, for the first, which is no longer tenable scientifically, even though it is widely subscribed to. Balagangadhara’s account allows us to think about cultural diversity, and the problem of religion within that diversity, in a more interesting way than the dominant account does. I then briefly deal with its implications for the study of cultural diversity and law through some case studies, which allow us to consider what happens when a religious culture like the West meets a pagan culture, such as the Indian culture. This can help us build a hypothesis of how Western law takes part in and promotes, in secularized form, the idea of Indian traditions as ‘false religions’.

Two theories of religion

As noted, we have two competing frames or theories for explaining what religion is and therefore what ‘religious diversity’ looks like. It should be noted that this is not a discussion about definitions of religion, since definitions will merely point to some or other phenomenon that we call this or that. A definition merely tells us what phenomenon one is referring to and discussions about it will not take us beyond that. However, it is the theory which tells us how religion functions. What makes the dominant account of religion we have interesting is that it is embedded in a theoretical framework. Part of the problem of the lack of clarity about this, and the consequent tendency for problems of religion to appear as if they are merely definitional or classificatory, is that the theoretical background of the dominant account is hidden away (Balagangadhara 1994: 255–63).

The dominant theory tells us that religion is a cultural universal; that all cultures have a sense of the divinity; that religions in that sense are variations of one another although there are better or worse religions; they are better or worse to the extent they allow greater or lesser access to God’s will; the feeling of relationship with God or a divine figure can be experienced through worship; there is a sphere of human experience which we refer to as ‘religious experience’; that ascertaining God’s will and the nature of his creation, which expresses his will, is a meaning-making activity, and so on. The theoretical framework that has this idea of religion is Christian theology, with all its internal variations.

The framework that tells us all these things about religion has been secularized over time and in various stages. Although seemingly self-contradictory, secularization works alongside proselytization to spread religion. Secularization is a process that takes place because of the dynamic of universalization of Christianity, which causes it to lose its specific reference to a religion, since it is the truth. In order to spread further, religion has to lose its specific Christian character. Used in this sense, secularization does not mean the lessening or the absence of religion, but occlusion of the specific religion that Christianity is, as part of the very universalizing dynamic of Christianity itself.2

More recent phases of secularization have been accompanied by the development of the human sciences: comparative religion, anthropology, sociology, psychology, law and so on. Each of these has taken some of the theological ideas of Christianity and re-presented them in secular terms, generalizing and universalizing them in the process. Christian anthropology, in other words, the Christian theological framework about what the human being is, has thus become secularized and embedded within the human sciences. Critical ideas about human beings today, including the fact that they have (human) rights, that humans are intentional creatures, that they need to find meaning in their lives, are based on this Christian anthropology.3

The theological notion that all cultures have religion has been incorporated by the human sciences. It has become a ‘fact’ assumed in the theories they produce. Variation among cultures leads to the claim that there are different kinds of religion, allowing the universality thesis to remain in place. The idea that all cultures have a religion native to them remains even when the criteria which are said to make the Semitic religions into religions – holy books, belief in God, etc. – have to be dropped in order to hold on to the claim that non-Semitic religions are religions too. The different-kinds-of-religion thesis does not help to address this problem and the conundrum remains (Balagangadhara 1994: 10–27). The claim also does not depend on empirical inquiries into cultures; rather, it is the foundation of empirical and theoretical inquiries into religion. The claim about the universality of religion or that each culture has a religion that is native to it does not require proving because it is presupposed: it is pre-theoretical (see, in particular, Balagangadhara 1994: 149–55, 267–70).

Part of the story of the spread of the dominant account of religion is to do with the historical contingency of colonialism and Western dominance in the world. We can bracket away the fact that Christianity also spread through proselytization in Europe and other parts of the world and continues to do so. Western intellectual domination has ensured that secularized knowledge about religion has become widely accepted even among non-Western intellectuals. The spread of the pre-theoretical idea of the universality of religion is only part of a wider acceptance of the Christian theological account of human beings in its secularized form. Although one may speak of wide ‘acceptance’ in non-Western contexts, there remains the question of whether and how non-Westerners are able to access the experiences which the concepts embedded in the account carry with them.

As the West expanded its influence, newer religions were found and documented in different parts of the world. Greater ‘religious diversity’ was thereby created. A few centuries ago, four main religions were believed to exist: Judaism, Christianity, Islam, and the heathen religion. As travel, exploration, missionary activity and colonialism broadened, unrelated phenomena were selectively brought together creating specific religions out of the general category of heathenism. The very process by which this occurred is interesting because it paid attention to practices, not as traditions grounded in ancestral practice, but as signifying beliefs requiring philosophical or doctrinal justification. In so doing, Westerners were re-enacting an older criticism directed by Christians against pagans in the Roman Empire. In India, for instance, Hinduism, Buddhism, and Jainism were identified. Elsewhere in Asia, Taoism, Confucianism and Shintoism were added to Buddhism.4 Since religion, and specifically showing that the heathens had false religions, required the identification of doctrines, which were assumed to be found in texts, texts were studied and doctrines found in them. Out of this activity were ‘created’ religions in Western universities. However, ideas about these manufactured ‘religions’ were then more widely dispersed and native populations in different parts of the world also began to talk as if they had religions as per the Western descriptions, suitably modified. Since such ‘constructions’ are part of a more general Orientalism, which can be understood as the expression and patterning of the Western experience of the Orient, these new heathen religions have an ‘ontological’ status only in the Western experience, but they cannot become part of the experience of people within non-Western cultures.5

Current discussion and legal decision making regarding religious diversity in the world takes place on the terms that the Western ‘constructs’ have some ontological status. Theories in the human sciences assume their existence. Orientalism and the social sciences thus work hand in hand: the ‘facts’ of one are presupposed by the other.6 The formerly colonized, or in other ways subject to Western dominance, repeat the Western accounts. Although details about their characteristics are often discussed and disputed, with non-Western intellectuals now making them more elaborate and adding fashionable ‘nuances’, the basic structures remain in place. Although newly furbished data may embellish the record of native ‘religions’, the terms of description are already established according to the experience of the West, not of the non-West. As Western countries further diversify through immigration and the establishment of non-Western populations, a similar dynamic is reproduced in these Western countries (Balagangadhara 2012: 228–43). The same questions about ‘religious diversity’ come up within Western legal systems, as they have to deal with non-Christians.

However, because it is starting to look as though religion is not a universal and cross-culturally neutral category through which one can refer to and explain phenomena in the world, one response to the challenges which the secularized-theological or the Christian-Orientalist account of religion faces is to say that the very notion of religion itself is less useful and should perhaps be dispensed with (see Fitzgerald 2000). The discursive turn is concerned with the use of the term ‘Hinduism’ by Indians, but it is impossible to say what ontological claims such studies can make about the status of Hinduism.7 If the term Hinduism is an experiential entity for the West but has no ‘existence’ beyond that except that Indians absurdly repeat it, to what end do we study the use by Indians of the term? Such responses avoid or sidestep having to grapple with the problem of religion as an actual phenomenon in the world.

Balagangadhara comes to his own theory of religion after his critique of the secularized-theological framework (see in detail in Balagangadhara 1994: 103–40). He deals with religion as a phenomenon in the world. He proposes that religion is an explanatorily intelligible account of both the Cosmos and of itself. Its explanatory intelligibility consists of bringing together two types of explanation, the causal and the intentional. The cause of the Cosmos is the Will of God. All that was, is and will be is an expression of His Will. We can know God’s intentions by studying the Cosmos and His revelation. According to Balagangadhara’s theory, the Semitic religions – Judaism, Christianity and Islam – are thus religions. The theory explains the rivalry among these religions inter se and why they treated the heathen traditions as rivals on the same (doctrinal) terms. It also explains why the pagan Romans and Indians did not consider others as rivals.

Balagangadhara is also able to explain the necessity of faith, worship and truth within religions. These are not theory-neutral transcultural phenomena, as contemporary writing on ‘religiosity’ tends to assume. A religious person experiences the Cosmos as both a causally explainable and an intelligible entity, so that he experiences his life as a part of a bigger plan. To be religious means believing that human life and death have a meaning and a purpose. Although religion was not invented to answer questions about the meaning and purpose of life, these questions come into being within the framework of religion; religion generates them. The explanatory intelligible account which religion is means having faith that one is part of the intentions of God. Faith and intolerance are two faces of the same coin because (the one) truth is so important to religion. Religious truth, being God-given, is independent of human knowledge. For human societies, it is God whose purposes both the Cosmos and the account that religion is embody. God’s message is addressed to humanity, postulating a relation between humanity and God, telling humankind what God’s purpose is and, hence, what the purpose of humanity is. If faith involves accepting the explanatory intelligibility of the Cosmos and the account that says that that is so, worship affirms it and sustains faith.

Balagangadhara also addresses the frequent tendency to replace ‘religion’ with ‘worldview’. He shows that the best candidate for worldviews is also religion, and so the use of worldview as a universal indexes the secularization of the claim that religion is a universal. It does not hold up when faced with Asian traditions, which have no worldview to call their own. The multiplicity and inconsistency of stories of ‘creation’ in Asian cultures, and the lack of their claim to being ‘true’ in the way the Semitic creation story is, is testament to that (Balagangadhara 1994: 357–71). At a sociological level, they lack identifiable and standard worldviews, authorities for the resolution of interpretive conflicts, a source of excommunication, and organizations for the transmission and propagation of any worldview (Balagangadhara 1994: 371–9).

If we accept Balagangadhara’s scientific account of what religion is (and no better theory has yet been made available), it looks as though religious diversity consists of the three Semitic religions. Rather than speaking of religious diversity therefore it may be more advisable to speak of cultures that have religion: Judaism, Christianity or Islam. It means, conversely, that other cultures do not have religion. The so-called ‘religions’ that have been constructed through the generalization of the Western account over the last few hundred years should be dropped since they are intelligible only to Westerners. Starting with an assumption that a chapter on religious diversity can address cultures worldwide is therefore an impoverished strategy. It cannot, because not all cultures have religion.

Western law, secularization, and false religion

The hard work of rethinking all the taken-for-granted religious assumptions behind legal structures can begin from this point. So many things open up for investigation in a new way because of the debunking of the secularized theological account of religion. As a first task we can think anew about Western legal systems as being constituted by religion. This task of seeking a re-examination of the theological backdrop of legal ideas is not dealt with to any extent here. But it is evident that Western legal systems have in their deep structure assumptions and concepts that closely rely on Christian theological ideas for their intelligibility.8 Basic ideas, say, about family law or criminal law are based on generalized or reworked Christian theological concepts.9 The idea of human rights has already been mentioned as bearing the strong imprint of Christian anthropology. Expressed in a different way, these ideas, concepts, assumptions etc. make sense if their theological background is taken into consideration. They may also retain a wider cultural intelligibility within Western culture in that when Westerners discuss such topics, what they discuss makes some sense to them.

As a second task, we might consider what happens to the theological ideas when they meet non-Western cultures. Non-Western cultures have been experiencing an inflow of such ‘legal transplants’ from Western culture for several centuries and, as noted, there is now the interesting diasporic context within Western jurisdictions through which similar processes can be seen in their microcosmic dimensions. Third, a more specific job would be to analyse the functioning of those structures that are said to specifically deliver security, protection or accommodation of religious diversity within Western jurisdictions, through principles or ideas such as secularism and religious freedom. In the following sections, I briefly pursue the second and third of the tasks mentioned here, through a discussion of two case studies occurring in culturally diverse contexts, to illustrate the important and interesting issues which arise when the religious framework of the Western legal tradition interacts with non-Western cultures. In so doing, I take up the challenge of the second task outlined above, and illustrate it by using the case study of the legislation against caste discrimination in the UK. I take up the third task by introducing a court case from California where a decision had to be made about whether the teaching of yoga in state schools violates the non-establishment provisions of California and US laws. In particular, I make the case that these illustrations provide grounds for a hypothesis that Western law acts as an agent in the secularization of the key claim of Christianity about the falsity of pagan traditions, and in our specific cases, the Indian traditions. Far from the secular law and freedom of religion acting as mechanisms for the neutral management of cultural diversity, they incorporate key Christian claims to reproduce the psychic violence against Indian traditions.

Caste discrimination law in Britain

The latest action in the UK enacting a legal provision against caste discrimination became a reality in April 2013. The government accepted that ministers would be obliged to implement the provision inserted at the last minute in the Equality Act 2010, adding caste as another ‘protected characteristic’. The original 2010 Act had merely allowed the government to extend it to caste, while the 2013 amendment obliges the government to do so. The government, not wholly convinced of the need to extend a piece of legislation that it has some scepticism about already, bought some more time, pending a study commissioned by the Equality and Human Rights Commission. Yet the 2013 amendment to the Equality Act, which was provoked by a House of Lords anti-caste lobby who forced the government’s hand, had wide support among parliamentarians. The Lords voted in its favour twice and, in the end, the government did not resist, given ambivalence within its own coalition, while the opposition Labour Party adopted a blanket pro-equality stance, supporting the anti-caste provision.

The emotions stirred by the issue of caste, and a measure of self-righteousness, have a role to play in shaping the discussion but, more critically, there is confusion as between the Western ‘construction’ of caste and its intelligibility to Indians. Indeed, there is mutual unintelligibility when looking across from the Indian and Western cultural frames at the other. As noted, the Western culture is based on religion, which constitutes it, while Indian culture is a traditional culture. Although the two frames of Western and Indian cultures can be used when considering the question of caste and discrimination, the dominant frame is the Western in so far as it asymmetrically determines the shape of the contemporary discussion so much so that even arguments against the caste discrimination legislation have to take place within the Western normative framework.

The specific quality of the Western culture that most immediately concerns us here is that it works on the basis of norms, and legislation proceeds according to underlying normative commitments. For instance, it postulates that everybody is equal and so there ought not to be any discrimination on grounds of caste.10 This normative framework is, however, legally further circumscribed in as much as the Equality Act deals with discrimination in certain delimited spheres. The Equality Act refers to certain areas of life including employment, professions, service provision, education and housing. But these are often fused with other concerns about caste specific preferences in marriages or entry to and control of temples. One may say, meanwhile, that Indian culture enables neither normative ethics nor equality as an ethical norm to be made sense of.11 Distortions inevitably occur and, given the anti-traditional nature of the Western ethical order, Indians can legitimately feel under threat, although they may not be able to pin down what that threat consists of and why they feel threatened.12

The push to include caste in the 2010 Act came from lobby groups linked to Churches that have a campaigning agenda, which appears to relate more to the Indian situation than to Britain. Briefly put, the agenda appears to be that efforts made towards gaining recognition for Christians in jobs and education reservations in India could bear greater fruit if it could be shown that Dalits, a political term employed for ‘low caste’ people,13 enjoyed the support of the British legislature. The legislative move in Britain may also be meant to boost an international campaign within UN organs and the EU to have caste discrimination recognized in some form. Proponents of the legislation, however, appear to portray the Indian situation incorrectly, arguing for there to be ‘very firm legislation in place, as there is in India, prohibiting discrimination in the areas of employment, public education and public goods and services’.14 Indian legislation, which varies from state to state, applies reservations for jobs and in universities and otherwise criminalizes prohibitions on access to facilities such as water wells, but there is no general anti-discrimination law applying to the fields to which the British Equality Act does.15 The efforts of Churches to proselytize in India appear directed more intensely among Dalits with a reportedly large proportion of Christians said to be Dalits. So the campaign for legislation in Britain came not from any significant section of the Indian communities, but from select lobby organizations, which put up a case that caste discrimination exists in Britain.16

Well before the caste discrimination legislation came onto the scene there was a pre-existing, tried and tested model of anti-discrimination law to which different grounds have been added successively over the years. In the case of discrimination on religious grounds, legislation in Britain was largely introduced as a result of a persistent campaign by Muslims.17 There was the European legislation – Council Directive 2000/78/EC – which obliged Member States to adopt laws against religious discrimination restricted to employment. That Directive was implemented, but Britain went further, making legal action possible for religious discrimination also in service provision, professions, housing, and education via the Equality Act 2006. This regime continues in the current Equality Act 2010. Different kinds of exceptions have also been made in the legislation for sex, disability, religion or sexuality, in order to limit the scope of actionable discrimination. So, in the past, legislators carefully considered the extent to which the public interest required the scope of legal provisions against discrimination on a particular ground to be reduced or enlarged. While there are differences of view as to propriety of exceptions or special applications to anti-discrimination law, it is important to notice the fact that they exist, tailored to the type of discrimination one is talking about. Religion, for example, enjoys very large exceptions that allow certain services to continue to be provided according to criteria that distinguish according to religion. This is understandable in a culture such as the United Kingdom or the West, which is constituted by a religion. Not to provide broad exceptions for religious conscience may create havoc in society because, suddenly, all types of highly disruptive claims may be coming forth.18

Not only had no debate taken place about the propriety of introducing caste as a ground for discrimination, still less had it been considered what the proper scope of any such legislation should be. The issue of legislative coverage, in so far as it is aimed at curbing any mischief is ambiguous. A government commissioned report published by the National Institute for Economic and Social Research (NIESR) showed no clear case for applying caste discrimination legislation. It cited temples and marriage as being among the concerns (Metcalf and Rolfe 2010), although a serious case cannot be made for extending anti-discrimination law to these areas if the current scope of the anti-discrimination law is to be used as a benchmark. Pro-legislation academics argue that existing evidence, including the reports issued by the pro-legislation lobby and the report by NIESR, provide conclusive evidence of the need for legislative action.19 Sometimes, the impression is given that the aim is to eradicate caste in general, not surprising, given the default intuition that caste is an inherently discriminatory and immoral institution.20 Many Hindu, Jain and Sikh organizations have said they were bypassed in consultations on the legislation. Some legislators showed great confidence in their ability to see the mischief and act upon it. Some said that a single case of caste discrimination is enough to act.21 That the NIESR study had not supported the case that caste discrimination was a problem was subverted by asserting the opposite.22 Another said research was not required.23 A member of parliament for a Leicester constituency revealed since the passing of the caste discrimination amendment in April 2013 that ‘I have never seen any evidence of caste discrimination in Leicester’.24

The background framework to the Western understanding of caste means that evidence is not required for legislating against it because its immorality is clear. European travellers and missionaries from early on told stories of how the Brahmins in India prevented their followers from converting to Christianity (Gelders and Balagangadhara 2011; Balagangadhara 1994: 86–9). As such, they were the evil priests who kept their people languishing in idolatry. The European missionaries’ problem with Indian society was not with socio-economic equality, but with the religion the people followed. It fell upon the European Aryans with their superior religion, Christianity, to bring new civilizing light to the parlous moral state of the Indians. Orientalist writings depict the Brahmins and those who followed them because of the religion they espoused, the language they spoke, and institutions and laws they established, as one people, race or nation, the Aryans.25 Others, upon whom the ‘Brahmanical’ religion and laws were imposed, being a different people, were excluded from the laws and institutions of the Hindu Aryans. This was backed up by the Aryan intrusion theory and the idea that India’s population is composed of dominant and subordinate races. Secular theorizing of the caste system and the corruption of Indian culture and society accepts these Christian-Orientalist accounts as factual although they were established by Christian hatred of Indian idolatry and the inability to convert Indians in large numbers. Just as religions like Hinduism have a chimerical, fictional character so also the caste system has no ontological status in Indian culture. It is in that sense in which it is a ‘construction’ enabling Westerners to make sense of Indian culture (Balagangadhara 2012: 44–5).

Prior to the Second World War, the notion of an Aryan race was advocated widely in European intellectual circles and, although it suddenly disappeared from mainstream Western thought after the genocide during the Second World War, it is routinely invoked when India’s population and caste system are discussed. It is worth noticing how the framework of Indian corruption has been internalized by some Asian peers in the House of Lords. This is Lord Singh of Wimbledon:

Caste has a very precise meaning attached to practices associated with the Hindu faith. It has its origin in the desire of the Aryan conquerors of the subcontinent in pre-Vedic times to establish a hierarchy of importance, with priests at the top followed by warriors, those engaged in commerce and then those engaged in more menial tasks. The conquered indigenous people were considered lower than the lowest caste. Accident of birth alone determined a person’s caste. Sadly, thousands of years latter [sic], and despite legislation by the Indian Government, which has been referred to, this hierarchy of importance still lingers on.26

Interrupting Lord Singh’s erudite address, Baroness Flather offered her insights:

The caste system was established very early in Hinduism. The Sanskrit for caste is ‘varna’, which is also the word for colour. The noble Lord mentioned the Aryan conquerors, who were supposed to be lighter skinned. They wanted a division not only on the basis of who would do what but on the basis of colour.27

The link between an Aryan intrusion, the caste system, and different Indian races seems quite solidly in place even among those who are supposed to, in some special way, ‘represent’ and ‘speak for’ the British-Indians. A combination of Christian-Orientalism and ‘colonial consciousness’28 shows how any discussion on the caste system, even by Asians, presupposes the terms established in the Western culture, terms that inscribe immorality in the heart of all Indians (Balagangadhara 2012: 99–112).

Yoga in Californian schools

A case arose recently in the San Diego Superior Court challenging the teaching of yoga classes to school children. The Encinitas school board had reached an agreement with the Jois Foundation to receive a grant to fund the teaching of yoga at the district’s schools, and the programme was eventually rolled out to all of those schools. The Jois Foundation was set up by the descendants of Sri K. Pattabhi Jois to promote Ashtanga yoga practice and philosophy developed by him in Mysore, India in the early twentieth century. In Sedlock v. Timothy Baird Superintendent, some parents who claimed their children were being subjected to harassment, discrimination, and segregation based on their religious beliefs sued the Encinitas school board on various grounds.29 The lawsuit was supported by the National Center for Law and Policy, a legal defence organization that focuses on, inter alia, the protection and promotion of religious freedom.

The grounds of challenge to the school district’s actions boiled down to the argument that the district was acting in breach of California law in using state resources to prefer and endorse Ashtanga yoga, which promotes religious beliefs, while disfavouring and discriminating against other religions. The charge was that Ashtanga yoga is a very religious form of yoga that promotes and advances religion, including Hinduism, Buddhism, Taoism, and Western metaphysics. In fact, most of the petition, aided by the expert evidence of an Associate Professor of Religious Studies at Indiana University, Candy Gunther Brown, claimed that yoga practices were associated most closely with Hinduism. Judge John S. Meyer, who heard the case, ruled on 1 July 2013 that Brown’s evidence was biased, that the yoga classes had the secular purpose of promoting health and welfare, that an objective child would not perceive that religion was being promoted in the teaching of yoga, and that the school district had complete control over the classes and could take action if warranted.

The main legal instruments relied upon by the petitioners were parts of California law including its constitution and legislation on schooling. As Judge Meyer observed, the kernel of the dispute revolved around the First Amendment of the United States Constitution, which provides in the relevant part: ‘Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof …’ Although the First Amendment was not directly relied upon by the petitioners, the judge’s reference to it might have been a shorthand way of pointing to a very similar provision within Article 1, § 4 of the California Constitution which reads in part: ‘Free exercise and enjoyment of religion without discrimination or preference are guaranteed … The Legislature shall make no law respecting an establishment of religion …’ Other provisions in California’s Constitution back these up. Thus, among the other provisions relied on were the constitutional prohibition on public money being spent on the teaching of any sectarian or any denominational doctrine being taught in state schools (Article 9, § 8), and the prohibition on any school board granting anything in aid of any religious sect, church, creed, or sectarian purpose (Article 16, § 5).

The relevant parts of US and California law summarized above evidently enable claims to be brought where there is state support for religious activity, specifically, in the state school system and where there is interference with the freedom of religion. In fact, these two strands are intimately connected. Although they are ostensibly premised on maintaining a separation between religion and state, the remarkable fact is that the very basis of this kind of law is of Protestant Christian, and thus religious, origin. In fact, the ideas of a wall of separation between church and state and the freedom of religion make no sense outside of that framework.

As is widely known, the Jeffersonian vision of the wall of separation and religious freedom was instrumental in the crafting of the first amendment to the US Constitution. De Roover and Balagangadhara have shown that these concepts referred back to the Protestant version of the Christian idea of the two spheres of human existence (De Roover and Balagangadhara 2008). The theology of Christian liberty spoke about the division of human life and society into spiritual and temporal realms, which corresponds to the understanding in Christian anthropology that each individual human being consists of a soul and a body. Government over the body is the sphere of political coercion, while government over the soul is the realm of religious liberty, to do with the individual and God alone. In fact, the same backdrop finds expression in Article 9 of the European Convention of Human Rights as the freedom of thought, conscience and religion. Europeans are, however, more ambiguous about this norm because the Protestant account has infiltrated into European legal systems in much more diverse forms, partly because the Reformation culminated in a more varied set of Church–state arrangements. While the claim in the Lautsi v. Italy case can be explained as part of the secularization of the accusation of idolatry by Protestants against Catholics, in its various stages of litigation, the case produced a diversity of responses illustrative of those prevailing in Europe today.30 US law meanwhile has a strong Protestant anti-establishmentarian underpinning.

The freedom of religion that this Protestant framework assumed was, as noted, underpinned by the necessity of preventing interference in the relationship between God and the individual soul. The Protestant critique of Catholicism had brought this problem out quite sharply because, argued Protestants, worship could not be true given the intercession of priests who gave human direction in a sphere that should concern only the individual soul. The complaining parents in Sedlock could therefore, consistently with this framework, invoke the applicable legal provisions and argue that the involvement of a secular, human authority in matters of conscience ipso facto interfered with their children’s freedom of religion. They argued that the Hindu beliefs, which were expressed by the yoga postures and practices being taught, were what created the interference in the freedom of religion of the children whose parents removed them from the classes. There is a lurking accusation here, not fully expressed, that the practices were objectionable because they were Hindu and therefore expressive of what, from a Christian perspective, is a false religion.31 In keeping with contemporary secularized discourse, this is never fully articulated as a problem although, if the parents were consistent in their avowed beliefs as Christians, they would consider Hindu practices as embodiments of false beliefs and yoga as a form of false worship. As Balagangadhara shows, this conforms to a pattern set in train within religious cultures whereby belief is attributed to practices, and practices are seen as enacting beliefs (Balagangadhara 1994: 31–53). As one of the objecting parents is quoted as having said, ‘There’s content even in the movement, just as with baptism there’s content in the movement’ (New York Times 2012). In fact, the parents need not even say as much because the legal framework that they invoke already caters to the problem of false worship.

The options for the judge were then to hold that the yoga classes violated the applicable legal framework or to hold, as he did, that the practices taught in the classes were secular. This brings into the frame the role that the secular has performed within the theological framework of Christianity. Many people have come to think the secular can be a neutral space for co-existence within a plural society. Such a construal overlooks the theological underpinning of the ‘secular’. Balagangadhara further shows how the distinction between the religious and secular is drawn by and within a religion (Balagangadhara 1994: 267–70, 444–5; see also De Roover 2011). Within such a theological framework, the secular is a zone where practices of a false religion, cleansed of its idolatrous practices, are assigned as an alternative to assigning to the place of true religion. Perhaps those enunciating ‘Christian yoga’ are engaged in doing the latter (Malhotra 2010). That is, they are engaged in purifying it for Christians to adopt as a religious practice. Judge Meyer in Sedlock appears to have done the former, ostensibly persuaded by the carefully calculated arguments submitted by the defendants that the yoga classes had had the cultural and religious elements removed from them, with the names for various asanas (postures) having been substituted with other terms, and Sanskrit terms and mantras having been dropped.

Bearing in mind that the framework of state–church separation and freedom of religion in the United States, and elsewhere, is underpinned by a Christian theological framework helps to sharpen our focus on how disputes on religion are being handled.32 The Sedlock case provides one example of what occurs when a Western framework is applied to read practices from the pagan world. Such practices appear to get altered in the process of their secularization because some marks of idolatry have to be removed to make them conform to the demands of secular-religious law. Currently, we have no definite answers on how we can get beyond such conceptually and theoretically constricted legal structures. But questions are certainly begged about the propriety of the imposition of a Christian anthropological framework in light of the fact that multiple cultural groups inhabit Euro-American societies.

Conclusion

This chapter has discussed recent work, notably by Balagangadhara, that sets up a theory of religion that displaces the Christian theological account of religion. In secularized form that theological account had become so generalized that it was hardly possible to imagine what an alternative would look like. Part of the dissemination of that account has been done in the human sciences, which have proceeded on the assumption, a ‘fact’ within their theories, that religion is a cultural universal. Balagangadhara exposes that and introduces another theory, which says that religions are what the Semitic religions are. Religious diversity cannot be spoken of in the universalistic terms that the secularized-theological account would have compelled. One of the interesting things which Balagangadhara’s theory allows us to do is to discuss a kind of cultural diversity according to which some cultures have religion and others do not. It also allows us to further expose what happens when such different cultures come together. This chapter has shown some illustrations of such encounters where Western law is in a dominant position and can be seen to be executing the dynamic of secularization of Christianity. Western law encounters the Indian traditions by continuing, in secular guise, the idea that pagan traditions are false religions, and it subjects them to reform as such. Although this chapter has not dealt with cultural encounters of other kinds, it can be seen as step towards research that works to expose the religious background of legal systems and the consequences of their encounter with different cultures.
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Religious freedom as equality

Frederick Mark Gedicks



The liberal democracies of the West have shifted their principal orientation from liberty to equality. In one sense, this is simply a practical manifestation of liberal theory, which resists government imposition of substantive theories of the good. Contemporary liberal democracies generally seem less concerned with substantive freedoms than with individual autonomy, a personal right that sounds in liberty, but actually protects equality – the right of each individual to pursue the conception of the good that seems best to him or her, so long as the rights of others are not harmed.

The Western trend from liberty to equality is especially pronounced in the law of religious liberty. Two developments during the last half-century are at the base of this shift: the growth of the social welfare state and the explosion of religious diversity, including unbelief and unchurched belief. The result has been a reconceptualization of religion and religious exercise, from a former understanding of religious exercise as the activity of distinct communities having no secular analogues and entitled to special solicitude by government, to the current understanding in which belief is increasingly viewed as one of many possible ways of orienting one’s life, no worse than secular ways of living, but also no better.

This reconceptualization has initiated a reworking of the meaning of religious freedom in the Western democracies, one whose final form is not yet clear but which appears decidedly more committed a norm of equality than one of liberty in assessing the content of the freedom of religion. Although these developments are evident to some significant degree in every Western country, I will illustrate the doctrinal consequences of this confluence of social welfare democracy and radical religious pluralism using primarily constitutional doctrine formulated by the United States Supreme Court (USSCt) under the Religion Clauses of the First Amendment of the US Constitution.1

Two concepts of liberty

Isaiah Berlin famously contrasted two concepts of liberty: a “negative” understanding which conceives of liberty as the absence of the state, and an opposing “positive” understanding pursuant to which liberty is achieved through the state. Berlin wrote in 1958 as the Cold War was reaching its apex, and clearly had Soviet communism in mind as the exemplar of positive liberty. He nevertheless acknowledged the value of positive liberty in more benign forms of government such as social democracy, and recognized as well the dangers of the libertarian “night watchman state” that captures the ideal of negative liberty (Berlin 1969).

By now the Western democracies are much closer to positive than the negative conceptions of liberty. This is especially true in Europe, which has entrenched traditions of social welfare services and social democratic politics that have persisted beyond the fall of Communism. But even the United States, for all its libertarian rhetoric, is now more closely aligned to positive rather than negative liberty.

In the early days of Western democracy – say, in the early nineteenth-century United States – there were no conflicts between religion and government in the schools or the workplace because governments did not participate in regulating or funding education, and likewise did not generally regulate employer–employee relations.2 A negative libertarian state which provides no aid to public or private education and leaves relations between employers and employees largely unregulated creates little possibility for government infringement of individual or group religious exercise, because government is hardly present in these fields.

In a social welfare democracy characterized by positive liberty, however, education and the workplace are two of the most highly regulated and contested sites of contact between believers and government. If the government has a comprehensive system of free public education, potential infringements on religious freedom immediately arise: May the state rely on the symbols and practices of socially predominant religions in shaping the environment and curriculum of public schools? To what extent may administrators, teachers, and students engage in personal religious expression? Does the government’s decision to fund public education require or permit comparable funding of parochial schools and other private religious education?

Likewise with the workplace. The contemporary workplace is tightly controlled by government regulation in both the United States and Europe, including antidiscrimination laws (including laws that prohibit religious discrimination), medical and parental leave laws, minimum-wage and maximum-hour laws, safety regulations, union and labor-relations laws, and innumerable other such statutes and regulations. These, too, immediately raise religious freedom issues: To what extent are employers obligated to accommodate employee religions? Are employers entitled to exemption from labor laws that violate an employer’s religious beliefs or practices? Are religious employers entitled to special accommodation from anti-discrimination and other labor laws that interfere with a religion’s internal governance and the manner in which it protects its religious identity and pursues its religious mission?

Regimes of positive liberty, in short, greatly multiply the points of contact between participants in private life and the government, and consequently also greatly multiple the possibilities for friction and conflict in citizen–government relationships. Unsurprisingly, a remarkable number of the USSCt’s Religion Clause decisions have involved whether religion and expressions of religious belief are appropriately present in state schools (as part of the official school curriculum or as the personal expression of students or teachers), and whether the state may contribute financial assistance to private religious schools (directly to the schools themselves or indirectly by grants or tax credits to students or their parents) (see generally Gedicks 1995: 44–71). A substantial additional portion of its cases in this area also concern conflicts between religious exercise and governmental regulations in the workplace.3 Similar concerns have occupied the European Court of Human Rights (ECtHR).4

Contemporary belief

A hypothesis urged by Western sociologists during the early twentieth century predicted the gradual but inevitable disappearance of religion under the pressure of Enlightenment science and rationality. And it is true that nearly a century later, the unbelief that was scandalous and largely unknown 50 or 60 years ago is now espoused by a growing and increasingly vocal minority, comprising between 10 and 15 percent of the American population, and significantly more in Western Europe. Multiple bestsellers, for example, urge the discard of outdated and dangerous beliefs in God (Dawkins 2006; Harris 2004; Hitchens 2007). Arguments from unbelief are now a common and accepted part of public life in the West, if still not wholly mainstream in the United States (see generally Pickel and Müller 2009; Pickel and Sammet 2012).

Nevertheless, the West has hardly been overrun with unbelief, and the secularization hypothesis has turned out to be spectacularly wrong. Other bestselling titles, such as “God is back!”, hail a contemporary popular (re)turn to religion (e.g., Mickelthwait and Woolridge 2009: 27). Religion indeed remains alive and well in the United States and elsewhere, if not in Europe (cf. Berger 2008: 9–10 arguing that secular Europe is the exception and a persistently religious America the global rule).

But even though belief remains prevalent in the West, its object and character have decidedly changed. One dramatic alteration in the religious landscape of the West has been the growth of unaffiliated believers, sometimes called “nones” or the “spiritual but not religious,” from their refusal to name a religious membership or affiliation in response to survey questions (Pew Forum on Religion and Public Life 2012). Another has been the diffusion and reorientation of traditional belief to a personal inwardness, thereby weakening the traditional Christian denominations. These trends show that the focus of belief is decisively shifting, from a search for outward transcendence, to one for immanent personal meaning.

The rise of spirituality

In a monograph provocatively entitled Spiritual, But Not Religious, Robert Fuller defined “spirituality” as the attitude of one struggling to understand how his or her life relates to a greater cosmic scheme. According to Fuller, “We encounter spiritual issues every time we wonder where the universe comes from, why we are here, or what happens when we die,” as well as when we are “moved by values such as beauty, love, or creativity that seem to reveal a meaning or power beyond our visible world. An idea or practice is ‘spiritual’ when it reveals our personal desire to establish a felt relationship with the deepest meanings or powers governing life” (Fuller 2001: 8–9).

A noteworthy dimension of the new spirituality is its loose denominational and creedal character. Spirituality capitalizes on declining numbers of Americans and Europeans who practice their religion in strict accordance with the teachings and doctrines of a traditional or national denomination (Berger 2001: 446–7; Hargrove 1989: 126–7). Many believers see the catechisms and other theological boundaries of denominational religion as obstacles to personal quests for spiritual meaning. As Fuller suggests, they describe themselves as “spiritual,” but not “religious” (Fuller 2001; see Berger 2001: 448). In the United States, as many as one in five people may fit this description (Fuller 2001: 1, 4–5). If accurate, this figure would mean that there are nearly as many spiritually “unchurched” people in the United States as there are members of any single denomination (Wolfe 2005: 183).

The decline of denominationalism

The influence of the new spirituality is not confined to the unchurched, but has reached into denominational religion to alter the relationship of church members to their churches. Those who retain a denominational affiliation are increasingly shifting their religious commitment away from strict adherence to the traditional beliefs and practices of their denomination in the direction of personal spirituality (Fuller 2001: 9). Religion is becoming “consumerized,” with many religious Americans now “shopping” for a church like they do for consumer goods, choosing one because of the individual needs and preferences that it satisfies, rather than the truth of the doctrines it teaches (French 2003: 164). Related and growing phenomena is the practice of so-called “cafeteria” or “grocery cart” religion, terms which describe the attitude of believers who pick and choose which of the doctrines and practices of a denomination one will observe, or sometimes even assemble personalized collections of beliefs and practices from among the teachings and doctrines of diverse and antagonistic denominations and religious traditions (Berger 2001: 448; French 2003: 164–5). Charles Taylor has succinctly captured this bewildering growth of “intermediate positions” between atheism and orthodox belief in the United States and other Western nations:

[M]any people drop out of active practice while still declaring themselves as belonging to some confession or believing in God. On another dimension, … a wider range of people express religious beliefs that move outside Christian orthodoxy. Following in this line is the growth of non-Christian religions, particularly those originating in the Orient, and the proliferation of New Age modes of practice, of views that bridge the humanist/spiritual boundary, of practices that link spirituality and therapy. On top of this, more and more people adopt what would earlier have been seen as untenable positions; for example, they consider themselves Catholic while not accepting many crucial dogmas, or they combine Christianity with Buddhism, or they pray while not being certain they believe.

(Taylor 2002: 106–7)

The proliferation of spirituality among formerly orthodox believers (and, indeed, among some former unbelievers) is evident in the reactions of denominational leaders to the demands of their parishioners. Like manufacturers of consumer products, religions and their leaders increasingly compete to develop a brand that appeals to target populations (Gedicks and Hendrix 2005: 154–5). Thus, many contemporary Christian denominations dilute or deflect their doctrines and theologies in favor of a less divisive “religious nonjudgmentalism” that de-emphasizes denominational differences, doctrinal requirements, and traditional themes such as duty, responsibility, and sin, in favor of more comforting, inclusive, and therapeutic themes like the inherent worth of each individual, and the unconditional love that God holds for each person regardless of imperfection. According to Alan Wolfe, “Talk of hell, damnation, and even sin has been replaced by a nonjudgmental language of understanding and empathy” (Wolfe 2005: 3). Sin is transformed from an offense against a holy God to a self-defeating behavior (Wolfe 2005: 16).

Perhaps the most important effect of spirituality is the change it has wrought on the understanding of denominational religion by those who continue to value it. The traditional denominational church “held and dispensed the ‘means of grace’ through which the individual might attain salvation and without which that salvation was in jeopardy” (Hargrove 1989: 128). One of the principal tasks of the traditional denomination was to police the conformity of parishioners to the behavioral and creedal requirements of membership, and to certify the good standing before God of those members who comply with these requirements. In the contemporary church, however, “the individual is the focus and the exerciser of power” (Hargrove 1989: 128). Individuals judge their religion on the basis of whether it helps them to understand and discover themselves in the midst of the demands of their everyday life, rather than whether its teachings and doctrines conform to an external and ultimate divine reality. Taylor suggests that this is the residue of a long period of Western history (Taylor 2002: 8–13).

From transcendence to immanence

One should not assume from all this that spirituality is a trivial or superficial approach to God. On the contrary, spiritual believers take their beliefs seriously. What is different about spirituality is not the seriousness with which its adherents believe, but rather the focus of that belief. For spiritually inclined Americans, religion is about revelation of the immanent, rather than the transcendent. Whereas the focus of religion has historically been its revelation of the reality beyond the temporal self, spirituality is centered on uncovering the reality of that very self (Wolfe 2005: 182–4; Lupu and Tuttle 2002: 67). Spirituality casts religion less as the demand that believers fit themselves into God’s plan, than as the demand of believers for a comfortably fitting God and plan (Taylor 2002: 101).

The implausibility of negative liberty: the case of the United States

The combination of the social welfare state and the explosion of religious diversity pose a pressing question: How is government in the social welfare state to negotiate its innumerable contacts with a private life characterized by equally innumerable varieties and differences of belief and unbelief? The answer given by the courts is, with the orientation of government towards equality among religions and between belief and unbelief.

Consider, as a thought experiment, a liberal democratic social welfare state that is both committed to religious freedom and composed of citizens committed to the beliefs and practices of a single religion. Despite the inevitable friction caused by the many contacts between the social welfare state and private life, one would expect religious freedom in such a state to be characterized by negative liberty despite the positive libertarian character of the state: the government would simply arrange its many programs and affairs to withdraw from circumstances in which it imposes upon the singular religion of its citizens, who would then be left free by such withdrawal to live by that religion without government interference. For example, the government could mandate the closure of private businesses as well as its own offices on the religion’s day of worship as well as on holy days that require special religious practices or observances.

This hypothetical can be complicated by adding some religious diversity – say, a religious minority to the predominant religious majority. Negative religious liberty might be sufficient to protect the religious freedom of all, but the government would have a more difficult time arranging itself so as not to impose itself upon the beliefs and practices of two religions rather than merely one. For example, if the two religions observed different days of worship and different religiously significant holy days – as indeed Christianity and Judaism do – the government would have to mandate government and business closure on twice as many days, or grant the religious minority an exemption from closure on the majority’s worship and holy days (perhaps on condition that it close its businesses on their own, different days), or – as the USSCt determined in the early 1960s – simply treat the minority religion unfavorably in comparison to the majority by declining to accommodate the minority’s different worship and holy days with any exemption or mandated closure.5

Finally, consider the plight of a social welfare state committed to religious freedom with a citizenry spread among the radically different possibilities of belief and unbelief that characterize the contemporary nations of the West. Protecting religious freedom with a strategy of negative liberty becomes hopelessly complex in such a state, probably too complex to be viable. The sheer number and diversity of requests for state withdrawal from spheres of private life so as to leave believers and unbelievers free from state intrusion make withdrawal an impractical, if not impossible, strategy. Uniform legislation would be impossible if all religions were to be accommodated; most government regulations would be compromised by exemptions for those religions and believers burdened by the regulations, perhaps to the point of rendering some regulations ineffective to achieve their goals. The state could still choose to accommodate only the beliefs and practices of a majority, but majorities often do not literally exist in such radically plural citizenries, and even when they do are often not politically dominant, making this strategy impractical. Accommodating majority religion without similar attention to religious minorities, and perhaps even at their expense, also contradicts a tenet of contemporary liberal theory, which holds that the ideal liberal state legislates only according to a thin, procedural conception of the good, eschewing favoritism for or endorsement of particular substantive conceptions of the good. Indeed, John Rawls elaborated a version of liberal equality precisely to confront the challenges of pluralism (e.g., Rawls 1997). And this strategy is, finally, normatively unattractive: it is hard to imagine the justification for singling out the religion of a bare majority of citizens from the regulatory burdens of the social welfare state, while leaving the remaining, religiously different minorities subject to such burdens.

In short, the adequacy of merely negative religious liberty is deeply complicated by religious pluralism. Many of these complications, however, can be resolved or mitigated by abandonment of negative religious liberty in favor of a general norm of equality among religions and between belief and unbelief. It has become increasingly evident that equality among religions and between belief and unbelief is the only plausible understanding of religious freedom in social welfare states marked by exploding religious pluralism. One can see this “religious-equality imperative” at work in the shift of US Religion Clause doctrine from liberty to equality during that last half century.

Equality and the Free Exercise Clause

The USSCt’s doctrine under the Free Exercise Clause – “Congress shall pass no law … prohibiting the free exercise [of religion]” – illustrates why religious equality is the only plausible understanding of what can be constitutionally required in a religiously plural society marked by increasing numbers of unbelievers and unchurched believers and declining interest in traditional denominational religion. This recognition culminated in abandonment of the exemption doctrine adopted by the Court in the 1960s and 1970s, under which the Free Exercise was construed to require that believers who found their beliefs and practices burdened by government laws be excused from complying with the burdensome laws.6 Using the exemption doctrine to excuse from obedience to law any person or group whose beliefs and practices are incidentally burdened would result in significant numbers of citizens avoiding compliance with virtually every law on the books (Eisgruber and Sager 1994: 1256). Yet, confining religious exemptions to a smaller, more manageable number – say, those affiliated with traditional Christian denominations and Jewish groups – would be biased against believers in new or unconventional religions as well as against those with secular commitments as morally serious as religion, such as engaging in political activism for justice, serving the poor in one’s community, or spending time on strengthening family ties and relationships (Gedicks 1998: 555–6). It was precisely this inability to reconcile the impracticality of widespread exemptions with the normative unfairness of limited exemptions that set the USSCt on the road to eventual abandonment of the exemption doctrine.

Problems with the exemption doctrine were evident almost from the start. In the mid- and late-1960s, only a few years after adopting the exemption doctrine, the USSCt considered a series of cases involving the exemption for religious pacifists from the military draft that was supplying manpower to fight the Vietnam War.7 These cases involved persons who sought exemption on the basis of personal and largely secular moralities developed from moral philosophy rather than the teachings of denominational religion or conventional religious beliefs. Troubled by the unfairness of limiting exemptions to members of denominational religions that teach the immorality of war, the USSCt expanded the statutory definition of “religious” belief far beyond the ordinary meaning of the exemption statute, to encompass a person’s “ultimate concern,” that which a person takes “seriously without any reservation.”8

But a too-broad exemption would have threatened the efficiency of the draft by allowing almost anyone to maintain a credible objection to war. Accordingly, the USSCt rejected a later effort to broaden the exemption still further.9 It never did confront the obvious unfairness inherent in allowing members of historic anti-war denominations to escape the draft, but not those who conscientiously adhere to secular anti-war moralities and politics.

A similar dynamic is evident in the USSCt’s Amish cases of the 1970s and 1980s. While sympathetic to the corrosive effect of mandatory attendance laws that would have forced Amish children into public high schools, the Court also feared that a host of other groups might claim a similar exemption. It accordingly granted the Amish an exemption from the attendance laws, but wrote it so narrowly that that it apparently applied only to the Amish.10 And when a decade later the Amish sought exemption from withholding and paying Social Security taxes on their employees, the Court shuddered at the potential avalanche of exemption claims from others seeking to minimize their taxes, and denied the exemption claim.11

From here it was a short step to eliminating the exemption doctrine altogether. After holding the doctrine inapplicable in several specific situations,12 the USSCt abandoned the doctrine, holding that the Free Exercise Clause provides no relief from religious burdens imposed by religiously neutral generally applicable laws,13 and confining the exemption doctrine to situations in which religious exercise is targeted for special burdens imposed on no one else.14

The current free-exercise regime in the US avoids the problem of distinguishing between religious conduct entitled to special solicitude from the government, and secular conduct that is not, even when it possesses a comparable moral seriousness. An easy way to avoid maintaining the boundary between the religious and the secular is not to draw it in the first place. This is precisely the state of contemporary free-exercise doctrine in the US: believers are not presumptively entitled to protection from incidental burdens on their beliefs and practices.

Congress reinstated the exemption doctrine statutorily, with the Religious Freedom Restoration Act of 1993, which requires the federal government to prove that a law is the least restrictive means of implementing a “compelling” governmental interest if the law “substantially burdens” religion, even incidentally,15 and the Religious Land Use and Institutionalized Persons Act of 2000, which imposes the same test on the states with respect to decisions on land use that adversely affect churches, and refusals to accommodate the free-exercise needs of convicts held in state prisons.16 Judicial application of these statutes to afford exemptions to religiously burdened individuals and organizations has highlighted the impracticality and unfairness of accommodating religious practices impacted by social welfare regulations in a radically pluralistic society.

For example, the so-called “contraception mandate” of the Affordable Care Act of 2010 (the ACA or “Obamacare”) requires that secular for-profit employers cover all forms of medically approved contraceptives in their health care plans at no additional cost.17 Scores of for-profit employers have objected to the mandate, claiming that provision of some or all of the mandated contraceptives violates the teachings of their religions.18 The Court recently granted RFRA exemptions to two such employers, but only because it believed that the government could provide the mandated no-cost access to contraceptives through the employers’ healthcare insurers rather than the employers’ healthcare plans.

Studies show that affording women coverage of contraceptives in their health plans without additional cost results in numerous public health and social benefits, including improvement in women’s health, healthier babies when women decide to bear children, and enhanced ability to compete with men on an equal basis in the workplace.19 Exempting objecting employers from the mandate, however, would deprive their employees and covered female dependents of their legal entitlement to full contraception-coverage, and force them to purchase contraceptives with their own after-tax wages, unless the mandated contraceptives are provided in some other way. This financial burden is considerable – intrauterine devices, for example, which are currently the most effective form of contraception, cost up to $1,000. Paying for an IUD out-of-pocket would be a significant financial hardship for most working class and low-wage workers.

The Court’s grant of RFRA exemptions from the mandate to for-profit employers could have far-reaching effects. They opened the door for employer exemptions from covering any medical service or procedure to which they religiously object – indeed, to employer exemptions from any federal labor law to which they religiously object. Employers whose religions teach that women belong in the home and not in the workplace could claim exemptions from employment antidiscrimination laws, those who object to same-sex marriages or adoptions could claim exemptions from laws guaranteeing parental and family leaves, and those who object to the entire social welfare state could claim exemptions from minimum-wage and other social welfare regulations. Under RFRA, these exemptions would have to be granted unless the federal government could prove that the law or regulation is the least restrictive means of protecting a compelling government interest.

In short, RFRA exemptions for employers will usually come at the expense of employees who do not share the employer’s anticontraception beliefs and have religious and other freedoms of their own.20 The contraception mandate thus provides a vivid illustration of the impracticality and unfairness of conceptualizing religious freedom in a social welfare state marked by religious pluralism as a negative liberty right rather than an equality right.

Neutrality and the Establishment Clause

The USSCt’s doctrine under the Establishment Clause – “Congress shall make no law respecting an establishment of religion” – doctrine has followed a trajectory similar to its Free Exercise Clause doctrine. The core meaning of the US Establishment Clause is its prohibition of government support for any national or state religion. The USSCt has often characterized this norm as a requirement that government be “neutral” among different religions and between belief and unbelief.21

The USSCt began its development of anti-establishment doctrine with a decided emphasis on separating church and state from each other’s influence. This had the effect of denying government funding to private religious schools and other religious organizations even when they otherwise satisfied the secular eligibility requirements.22 In a social welfare state, the vitality of any private group often depends on its receipt of pervasive government funding and benefits, almost by definition. Just as it was difficult to under the free-exercise exemption doctrine to distinguish religious beliefs entitled to exemption from equally sincere and morally weighty secular commitments that were denied exemption, it also grew difficult to justify denying religious persons and organizations the social welfare benefits and funding that routinely go to secular organizations and individuals engaged in identical activities. Unsurprisingly, the Court fashioned a doctrine that permitted religious organizations and individuals to receive the same access to social welfare benefits and funding as comparably situated secular organizations and individuals, subject only to some minor variations.23 This generally established a regime of religious equality by eliminating the need to justify why religion is “specially disabled” from receiving social welfare benefits, and essentially treating religious organizations and individuals as equally entitled to such benefits.

The USSCt has likewise moved towards equality in its religious speech cases, though these have been influenced as much by the egalitarian cast of US free-speech doctrine as by anti-establishment equality norms. The Free Speech Clause – “Congress shall make no law … abridging the freedom of speech”24 – contains a powerful prohibition on government regulation of speech on the basis of its content or viewpoint (Stone 1987: 48). Thus, the Court has concluded that the Establishment Clause poses no obstacle to the participation of religious individuals in government forums dedicated to the communication and exposition of ideas, and religious speech is thus equally entitled to free-speech protection along with secular speech. It has accordingly consistently invalidated government laws and regulations that exclude religious speech from government forums or programs that are generally open to all other kinds of speech.25

Even so, the reach of equality in Establishment Clause cases is not complete. There remain several branches of Establishment Clause doctrine that have not completely moved to equality-based doctrines. There remain decisions that impose special disabilities on religion when it interacts with government – for example, those that ban public-school prayer and government-sponsored religious symbols, and that prohibit government from delegating its power to churches, interfering in internal church governance disputes, and directly funding religious worship. Here the USSCt has traveled a winding and uncertain path. It has both upheld government sponsored prayer, because the Framers of the Religion Clauses apparently saw no problem with it,26 and struck it down, because it tends to reflect majoritarian religious practices or burden religious minorities.27 It has upheld government use of religious symbols in contexts that seem to obscure their religious content,28 but has struck them down when they appear to endorse a particular religion or religion generally.29 It has upheld the immunity of religious organizations from government regulation of their employment decisions and internal governance,30 but has allowed government intervention on the basis of religiously “neutral principles of general law.”31

Even in these lines of cases, however, one can see the influence of the contemporary elevation of equality over liberty in defining religious freedom. They all exhibit an aversion to outright government favoritism of religion over nonreligion, unless there is no constitutional alternative. For example, the Court has not hesitated to strike down government involvement in prayer or display of religious symbols when it is clear that they are being used to entrench the power of a religious majority or to coerce participation by religious minorities.32 Even in the internal governance cases, the Court has recognized that government can intervene when it is possible to do so without entangling itself in theological questions.33

Equality over liberty

Under the USSCt’s contemporary Religion Clause doctrine, Wiccans who worship pagan gods, Buddhists who worship no God at all, pacifists who oppose the war in Afghanistan, Santerians who sacrifice household pets, animal rights advocates who agitate for increased protection of animals, New Age adherents who seek self-enlightenment, political activists who seek social retrenchments or reforms, unchurched believers and their close unbelieving cousins – all receive nearly the same doctrinal respect as the familiar denominations and religions of US history. Whether in protection from discrimination or in the distribution of social welfare benefits, contemporary Religion Clause doctrines equally protect the innumerable variety of religious belief, unbelief, and secular moral commitment in the contemporary United States.

The constitutional doctrines of European nations are comparable. The ECtHR has long construed the European Convention’s protection of “freedom of religion and belief” to shelter atheists and agnostics along with believers. The drafters of the Constitution of Europe similarly declined to mention Christianity even in the preamble, choosing instead a vague recognition of historical religions. Even in countries with legally “established” or traditionally predominant religions, like the UK and Italy, equality norms have steadily displaced special privileges for particular religions or religion generally.

One can look, then, to a not-too-distant future in which religion remains a vibrant part of Western societies, but not one with a constitutionally distinct character. Religious freedom, one may expect, will be fully underwritten by an understanding of religious freedom as equality, not liberty.
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Introduction

Religion and human rights have oftentimes been portrayed as enemies.1 Increasingly, however, a number of scholars have challenged this way of thinking and moved towards more conciliatory approaches (see, e.g., Sunder 2003; Witte and Green 2012). The relationship between religion and human rights does not have to be inherently contradictory. Yet freedom of religion, a human right itself, may sometimes raise tensions and apparent conflicts with other human rights. What makes these kinds of tensions and conflicts particularly thorny is that there are human rights involved on both sides of the competing claims.2

These tensions and apparent conflicts raise various fundamental questions. Why do they emerge in the first place? Is there anything inherent in freedom of religion that makes it more likely to “clash” with other human rights? Or are these “clashes” simply part of how human rights have been conceived of and evolved over the years? Are there any approaches that may contribute to diluting and softening these tensions and conflicts? And, if dispelling conflicts is simply not possible, can human rights then co-exist even though neither of them does it to its fullest extent? In focusing on the relationship between religious rights3 and other human rights, this chapter explores answers to these questions.

The chapter starts by deconstructing the tensions and conflicts between religious rights and other human rights in an attempt to understand why they tend to occur in the first place. Using controversies brought before the European Court of Human Rights as examples, the chapter continues by exploring ways of dissipating and navigating these apparent tensions and conflicts. Our intention is not simply to offer a descriptive and critical account of these types of controversies but, most importantly, a forward-looking perspective from which they can be addressed in more constructive ways. The point of departure is that neither religion nor human rights law should be viewed as monolithic, reified and fixed entities. We will show that our understandings of both religion and human rights have a significant impact on the ways in which we frame, manage, and resolve apparent tensions and conflicts.

Deconstructing tensions

Human rights versus human rights

Tensions and conflicts between human rights are inevitable. In part, this is due to the very nature of human rights. Save a few exceptions,4 human rights are not absolute. The structure of several human rights provisions makes clear that they can be limited in accordance with the law in order to advance legitimate aims necessary in a democratic society, including the protection of the rights of others. Take the formulations of the freedom of expression,5 freedom of association6 and the right to respect for private and family life7 in the European Convention on Human Rights (“ECHR”). The three of them contemplate the protection of the rights of others as a legitimate ground of limitation. Similar formulations can be found in other human rights instruments.8 Classic examples include tensions between freedom of expression and the right to private life (e.g., defamatory speech) as well as freedom of expression and non-discrimination (e.g., racist hate speech).

Moreover, conflicts between human rights seem to be increasingly frequent. One reason for this is the continuing expansion of the list of human rights via new instruments and interpretation.9 Another reason is the growing recognition of “the horizontal effect of fundamental rights” (Brems 2008: 2). Initially viewed as individual guarantees against the state, the validity of human rights is increasingly recognized with respect to non-state actors such as individuals, groups and organizations (ibid.). This means that states must protect individuals against violations of their human rights by others, including private actors (ibid.).

In brief, that human rights are potentially in tension or conflict with one another is not uncommon. Freedom of religion – a human rights itself – is no exception in this regard. In fact, and using again the example of the ECHR, the right to manifest one’s religion may be “subject only to such limitations as are prescribed by law and are necessary in a democratic society for … the protection of the rights and freedoms of others.”10 So it is fundamental to understand that human rights tensions and conflicts are not exclusively inherent to freedom of religion. The tensions and conflicts arising out of the exercise of religious rights should be put in this broader perspective. That is, they should be placed within the broader and overall scheme of human rights tensions and conflicts.

Religious rights versus other human rights

Besides the reasons discussed above, the question now is whether there are any specific features surrounding the exercise of religious rights – from the perspective of both the religious person/group and human rights law – that may account for why religious rights are potentially at odds with other human rights.

From the perspective of religious people or groups, human rights law may be viewed as simply one source of normative commitments.11 For them, the law may be relevant “but hardly the last or most important word” (Minow 2007: 825). Martha Minow nicely captures this reality: “For [religious people], the secular is one of many spaces, and potentially one that is threatening to commitments and practices held dear. And for them, government enforcement of norms contradicting their beliefs is coercive and threatening” (2007: 826). Religious groups and individuals may thus be said to be standing at the intersection of two main sources of norms and meanings – notably religious and human rights sources.12 These “twin authorities”13 – of religion and human rights law – may sometimes confront religious people and groups with conflicting values and obligations. Human rights claim to be the ultimate authority for judging human behavior; in that respect, religion is a direct competitor. To a large extent, human rights and religious norms can coexist or even strengthen each other, yet when they contradict each other, only one of them can have the final word. Faced with this kind of scenario, it should not be surprising that many religious people will follow religious authority, as this is the source they ultimately deem the most compelling.

Think of Jehovah’s Witnesses parents opposing blood transfusion even when that transfusion might be the only way of keeping their child alive. By insisting on following religious authority these Jehovah’s Witnesses parents may enter into conflict with another human right – i.e., their child’s right to life. Think also of a Reformed Protestant political party that, based on the word of God as revealed in the Bible, seeks to prohibit women in the party from standing for election.14 Again, the commitment grounded in religious authority puts members of this political party at odds with the prohibition of gender discrimination grounded in human rights law. Another example is the Catholic Church’s adherence to the sanctity of marriage, which may put the Church in conflict with the right to respect for private and family life of employees who engage in non-marital relationships.

From the perspective of human rights law, one fundamental feature that might be more specifically contributing to the emergence and growth of tensions between religious rights and other human rights is the rise and refinement of non-discrimination and equality.15 This is reflected, for example, in the expansion of grounds of non-discrimination so as to include new ones such as sexual orientation.16 Moreover, it is reflected in the increasing levels of protection of more groups against discrimination.17 In parallel with sex/sexual orientation equality becoming self-evident and in line with mainstream opinion, secularism is on the rise, and religious freedom has been losing support from the majority opinion. The place that gender and sex equality has gained in human rights law has spurred various areas of contention between religious rights and non-discrimination. One of them is that of sexual and reproductive rights, as evidenced in healthcare professionals’ opposition to abortion or pharmacists’ refusal to provide birth control options on religious grounds. Another example is that of same-sex marriage and civil partnerships. The recognition of same-sex marriage rights in some countries has increased tensions and conflicts with religious people who view marriage as the union between a man and a woman.

Navigating tensions

Religion and human rights law as living entities

Though religion scholars have struggled with their discipline’s understandings and definitions of religion,18 there seems to be one “safely generalizable statement” (Berger 2012: 27) within religious studies: “Religions are constantly in flux, redefining their practices and beliefs in dialogue with their local, historical, and social milieus” (Berger 2012: 27). Legal scholars appear to be taking this crucial insight more and more seriously. In the context of human rights law, for instance, Madhavi Sander has challenged what she regards as human rights law’s outmoded view of religion (Sander 2012: 283). On this view, religion and religious traditions are homogenous and static rather than heterogeneous and dynamic (Sander 2012: 283). The obvious assumption flowing from this view is that there is no room for change and adaptation on the side of religion, and as a result, no room for accommodation of human rights.19 Moreover, unable to see internal contestation and variation, essentialist accounts of this sort oftentimes lead to portrayals of religion (or certain religions) as law’s “other”: as inherently oppressive, hierarchical, irrational and patriarchal (Sander 2012: 283).

Just like religion, human rights norms are not static or fixed.20 On the contrary, the human rights regime is fluid and continuously open to contestation and adaptation.21 This fluidity and adaptability is evidenced, for example, in its constant expansion both at the levels of standard-setting22 and judicial interpretation.23 What is more, critical accounts of human rights show how the noble ideal of universality has not always been all that inclusive in practice (see generally Brems 2001). The initial dominant understanding of the “human” of human rights law has sometimes functioned to exclude a range of “others” from its purview (see, e.g., Grear 2012). Yet human rights law has not remained indifferent to charges of exclusion. The proliferation of specialized human rights instruments attending to the constructed disadvantage of some groups comes to mind as an example (Grear 2012). Of course, this is not to say that full inclusion has been entirely achieved in human rights law. The point, rather, is simply to show that human rights law allows “for continually changing, negotiated understandings of that which it is most essential to protect in order to defend and to enhance our common humanity” (Van Ness 1999: 17).

The advantage of de-essentializing both sides – religion and human rights law – is that clashes are no longer assumed inevitable. Moreover, when tensions and conflicts do arise, they are no longer assumed insurmountable: they may not necessarily be viewed in sharply dichotomous win/lose terms. In over-emphasizing homogeneity and ignoring internal debates on areas of tensions, either in the religious or the human rights contexts,24 one risks overlooking flexibility on both sides and encouraging “positional hardening”25 instead. If, on the contrary, one recognizes that many religious rules and practices are subject to internal contestation and that human rights laws are “living instruments,” one way out of many apparent conflicts may be re-interpretation. Religious norms may be interpreted in ways that do not conflict with, say, women’s rights and, at the same time, human rights norms may be interpreted in ways that are more open to religious diversity (Brems 2010: 137).

Using examples of the European Court of Human Rights’ case law, we will now illustrate how human rights law may navigate apparent tensions and conflicts in particular controversies. We will start by showing how some of these tensions and conflicts may dissipate or at least appear less overwhelming in human rights adjudication if we keep in mind the approaches outlined above. Next, we will argue for searching compromises when conflicts are inevitable.

Dissipating conflicts

Essentialist accounts of religion are sometimes at work in human rights law, informing the framing of apparent tensions as inherent and insuperable conflicts. One of the most notable examples is the portrayal of religious practices associated with certain religious traditions – or of the religious traditions themselves – as intrinsically at odds with gender equality. This kind of portrayal rests precisely on flawed assumptions that there is wide intra-group consensus that coercing women into certain practices is justified.26 The problem with this way of thinking is that it takes the part for the whole. As Maleiha Malik notes, this assumption “is based on a definition of the cultural or religious group which takes the viewpoint of some of the most extreme members as being representative of the group as a whole” (2008: 7). As a result, it remains oblivious to dialectics of religious or cultural contestation (see Parekh 1999: 73).

Examples of essentialist assumptions about religion and its inherent incompatibility with gender equality in human rights law can be found in the human rights debates concerning Muslim women. Consider the reasoning of the European Court of Human Rights in several cases. The Court has, for instance, said that Sharia’s rules on the legal status of women “clearly diverge from Convention values.”27 It has also held that “the wearing of an Islamic headscarf” seems difficult to reconcile with gender equality and non-discrimination because it appears to be imposed by the Koran.28 Note that the Court’s statements in both cases arise from a monolithic characterization of an entire religion: Islam. Had the Court viewed Islamic rules and practices as dynamic and heterogeneous, the apparent intractable character of the conflict between religion and gender equality would have most likely eased, if not dissipated. For example, once aware of the variety of reasons why many Muslim women wear the headscarf,29 the assumption that the symbol is religiously (or otherwise) imposed and that (all) Muslim women are thus oppressed loses ground. So does the gender equality justification to ban the practice. Indeed, once this internal plurality is acknowledged, the proportionality of blanket headscarf bans to protect Muslim women from oppression can no longer be sustained. Viewed in this light, such blanket measures turn out a disproportionate response to the risk that some Muslim women may be intimidated or pressured to wear it and risk oppressing those women who wear it autonomously (Malik 2008: 22).

The essentialist understandings of religion sometimes underlying framings of religious “practices” as contrary to gender equality run the additional risk of feeding into racial stereotypes. This is because of what Sherene Razack calls “culturalization,” which happens when gendered treatment is exclusively attributed to culture understood “as frozen in time and separate from systems of domination” (Razack 2004: 131, footnote 3). Making “religion” or “culture” responsible for gendered behavior does not only leave the material, institutional and political sources of gender subordination unexplored (Razack 2004: 132). Most relevantly for the purposes of this chapter, culturalization contributes to “othering” those religions and cultures blamed for such behavior. Gender inequality is thus located in “other” religions or cultures rather than in one’s own.30 Othering, in turn, serves as a mechanism to re-inscribe Orientalist divides of “us” (as fully respectful of gender equality) and “them” (as violators of gender equality). In racializing the debate, this kind of discourse clouds and exaggerates tensions and conflicts between religious rights and women’s rights (Malik 2008: 6–7). It is therefore fundamental to keep an eye on whether the racialization of conflicts may be playing a role in deeming them widespread and intractable (Malik 2008: 6–7).

In brief, approaching religion as “living” may allow dissipation of apparent conflicts. What at first appears like real conflicts may turn out to be imaginary once one acknowledges that the practice in question: (i) may be animated by a variety of motives; (ii) may be embraced in a diversity of ways; (iii) may be subject to internal challenge and different interpretations; and (iv) may not be the exclusive “fault” of “religion” but of material, political and institutional sources as well. This approach does not deny that conflicts sometimes exist in reality but at least it eschews over-magnifying or exacerbating conflicts and allows for more proportionate and effective responses.

Approaching human rights law as a living entity may similarly contribute to defusing what at first sight looks like conflicts between freedom of religion (or religious non-discrimination) and other human rights. For instance, human rights law has relatively recently seen the appearance of sophisticated concepts such as indirect discrimination31 and reasonable accommodation.32 Moreover, increasingly, the argument has been made for using the notion of reasonable accommodation to prevent or correct indirect religious discrimination in the context of human rights law (see, e.g., Henrard 2012). Simply put, reasonable accommodation means making “necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden.”33 Applying reasonable accommodation may sometimes defuse apparent conflicts by allowing both rights to co-exist and remain entirely intact.

Consider the example of what is usually viewed as a conflict between freedom of religion (or religious non-discrimination) and a woman’s right to respect for her private life in abortion cases.34 A doctor might refuse performing an abortion based on her religiously held convictions but, in so doing, cause a serious breach of the woman’s right to respect for private life. In this kind of scenario, both rights may sometimes be able to survive entirely if the state reasonably accommodates the doctor. The state may do this in several ways. What is crucial, however, is that the state does not accommodate the doctor in a way that might cause undue hardship to women seeking abortion. This might be the case, for instance, if the woman has to travel disproportionately long distances to have access to abortion. Thus, the state should make sure that, in organizing its opt-out system for healthcare professionals, it does not prevent women from effectively accessing abortion services. As the European Court of Human Rights has stated in abortion cases: “States are obliged to organise the health services system in such a way as to ensure that an effective exercise of the freedom of conscience of health professionals in the professional context does not prevent patients from obtaining access to services to which they are entitled under the applicable legislation.”35 In the cases of R.R. v. Poland and P. and S. v. Poland, the Court found that the state violated the Article 8 ECHR rights of women wanting to have an abortion.36 The state could have however defused the conflict by providing an optimal solution to both parties involved in the dispute (see Smet 2012: 121–3).

Tackling conflicts

When conflicts are inevitable, advocating an approach that establishes a priori primacy of one human right over another should be avoided, as this runs counter to the principle of indivisibility of human rights (Brems 2010: 136–7). According to this principle, all human rights are a priori equally worthy of protection (ibid.). Thus, priority to one human right over another should be determined in light of a specific problematic and on the basis of legal reasoning centered around the proportionality of the limitation on each right (Brems 2010: 137). A compromise should first be explored between the rights in conflict. In that case, both human rights may be restricted to a certain extent in order to achieve the fullest possible protection for the two of them; neither of them trumps the other, as the two are “optimized” and partly successful.37

Clashes with liberty

Cases involving conflicts between religious rights of churches and the rights of their employees/members have gained more and more prominence in the ECHR context in the past few years. Examples include a series of cases against Germany: Obst, Schüth and Siebenhaar.38 In Obst, the Church of Jesus Christ of the Latter-Day Saints or Mormon Church terminated the employment of its Director of Public Relations for Europe, following his admission that he was having an extra-marital affair. Given the seriousness of his offense, his employment was terminated without notice. Schüth, in turn, concerned an organist and choirmaster of a Catholic parish, who left his wife and started living with his new partner, with whom he expected a child. Once this situation became known, the Catholic Church dismissed him. By having an extra-marital relationship with another woman, he was accused not only of committing adultery but also bigamy in light of the sanctity of marriage professed by the Catholic Church. Last, Siebenhaar concerned a teacher hired by a kindergarten run by a Protestant parish. When the fact that she was an active member of the Universal Church came to light, the teacher was dismissed, given the incompatibility between the principles of this Church and those of the Protestant Church. The German domestic courts dismissed the employees’ claims in the three cases. The applicants went to Strasbourg claiming that the German state had failed to protect the right to respect for family and private life (Article 8 ECHR), in the case of Obst and Schüth, and freedom of religion (Article 9 ECHR), in the case of Siebenhaar.39

In Schüth, the Court found a violation of the applicant’s human rights, primarily because the German courts did not engage in a real balancing exercise between the ECHR rights of the Church under Article 9 and Article 11 (freedom of association) and those of the applicant under Article 8.40 The Court found, for example, that the German courts overlooked a series of factors on the side of the applicant, including his de facto family life and his limited opportunities of finding another job.41 In Obst and Siebenhaar, on the contrary, the Court considered that the German courts did engage in a proper balancing exercise and, as a result, found no violations of the applicants’ human rights.42 Regardless of the difference in outcomes, there is a fundamental commonality underlying the Court’s approach in Obst, Schüth and Siebenhaar: the Court requires that domestic courts balance both parties’ rights, taking into account the specific nature of the post as one more factor in the weighing process (see Evans and Hood 2012: 104). This approach is encapsulated in the following principle in Schüth:

Whilst it is true that, under the Convention, an employer whose ethos is based on religion or on a philosophical belief may impose specific duties of loyalty on its employees, a decision to dismiss based on a breach of such duty cannot be subjected, on the basis of the employer’s right of autonomy, only to a limited judicial scrutiny exercised by the relevant domestic employment tribunal without having regard to the nature of the post in question and without properly balancing the interests involved in accordance with the principle of proportionality.43

This approach, which emphasizes the need for ad hoc balancing, stands in contrast with the more categorical approach adopted by the US Supreme Court, which insulates churches from lawsuits by certain categories of employees, eschewing all possibility of balancing.44 Jack Balkin explains the US Supreme Court’s approach: “Once an employee is characterized as a minister, then the religious body has an absolute right to fire them for any reason” (Balkin 2012). Obst, Schüth and Siebenhaar, on the other hand, deal with conflicts between collective religious rights and individual human rights in a way that gives both sides their due, allowing them to co-exist. Thus, in exercising religious autonomy,45 Churches are entitled to require their employees to adhere and behave in accordance with their religious precepts.46 Yet if Churches dismiss their employees for failing to live up to such precepts, they cannot do it without having due regard to the employees’ rights. As Evans and Hood nicely sum up:

It is not enough that the Catholic Church believes that adultery is a serious sin and that employing an organist who is known to be living in an extra-marital relationship to play in religious services would undermine the Church’s moral teaching. The Church must also consider the right to privacy, family life and employment prospects of the employee.

(Evans and Hood 2012: 102)

We agree with Evans and Hood that this kind of “middle ground” approach may be more apt to “navigate the complexities of a world in which both religious and equality rights [and other human rights] are taken seriously and given their due” (2012: 107). It remains to be seen if the Court will be capable of keeping its ad hoc balancing approach instead of more categorically leaning towards religious freedom where dismissals concern clergy – as opposed to lay – positions.47

Clashes with equality

Let’s now turn to another type of case, one that involves the right to individual religious freedom and non-discrimination on the basis of religion, on one side, and the right to non-discrimination on sexual orientation grounds, on the other. The case was brought to the European Court of Human Rights by Ms Ladele, a registrar of births, deaths and marriages at a local public authority in London.48 Ms Ladele is a Christian who holds the orthodox view that same-sex partnerships are contrary to God’s will and who therefore believes that it would be wrong to participate in the creation of an institution equivalent to marriage between same-sex couples. Because of her refusal to be designated as a registrar of civil partnerships, disciplinary proceedings were brought against her, resulting in the loss of her job. The applicant framed her complaint in Strasbourg as one of religious discrimination (Articles 14 and 9 ECHR).

The Court accepted that the local authority’s requirement that all registrars be designated as civil partnership registrars had a detrimental impact on the applicant because of her religious beliefs.49 Moreover, it accepted that the requirement pursued a legitimate aim (non-discrimination on the ground of sexual orientation), recalling its own case law: differences of treatment on the basis of sexual orientation require very weighty reasons by way of justification.50 When turning to the proportionality of the requirement, the Court acknowledged the serious consequences it had had on the applicant (job loss) and the fact that the requirement had been introduced a few years after she signed her contract.51 At the same time, the Court noted that the local authority’s policy aimed to protect the rights of others, which are also protected by the ECHR.52 The conclusion was that the United Kingdom did not exceed its margin appreciation; a wide margin is in principle given to states when striking a balance between competing ECHR rights.53 The Court thus found no violation of Ms Ladele’s right.

In relying on the wide room states have for discretion, the Court simply guarded a bottom line of minimal human rights protection: a human rights violation would have been found only if the solution at the domestic level was unreasonable (see generally Brems 2009). “When an international human rights court’s ‘no violation’ judgment is based on the accommodation of contextual diversity, such as through the use of the margin of appreciation, this is not supposed to function as a guideline for state behavior in the same way as a finding of a violation” (ibid.: 353). Indeed, what the Court is saying in Ladele is that it abstains from offering any guidance because it is for the national courts/legislatures to do an in-depth examination of the issue at hand in the concrete context.54

Notable approaches offered in legal scholarship to accommodate both sides of Ladele-like conflicts can be broken down along two broad lines. One of them involves constructing freedom of religion narrowly and, in so doing, establishing a belief/action distinction.55 On this view, Ladele can believe that same-sex partnerships are not permitted but she cannot act upon such beliefs by refusing to register same-sex partnerships.56 This view is in fact in line with prevailing legal accounts of religion – in the ECHR and elsewhere – that understand religion primarily as a matter of internal beliefs.57 The belief/action suggestion may at first seem like a reasonable compromise, the kind that allows both rights to co-exist without much hardship on either side. At the end of the day, Ms Ladele would be free to keep her beliefs and same-sex couples to get their partnerships registered without discrimination. On a closer look, however, one soon notices that, applied to Ladele, this approach restricts freedom of religion more than non-discrimination. The application of this approach in Ladele ultimately carries serious hardship for her: job loss. Moreover, the alleged protection of her freedom of religion – by allowing her to hold her beliefs or to worship – appears rather illusory, as she was ultimately forced to either behave in a way contrary to her beliefs or be driven away from civil service.

As well intended as the belief/action suggestion might be, using this distinction as a device to establish compromise is, however, problematic for various reasons. First, and as it is increasingly acknowledged in legal scholarship, this distinction favors a conception of freedom of religion based on a protestant understanding of religion as belief at the expense of other understandings that emphasize practice instead (see e.g., Sullivan 2005: 7–8). The approach therefore risks being particularly detrimental to those religious people for whom religion is a combination of belief and practice more integrally. Second, the belief/action approach echoes the status/conduct distinction that has proven so problematic precisely in the context of discrimination on the basis of sexual orientation.58 This attitude implies that one can be gay but cannot have a same-sex relationship; one can be a Muslim but cannot engage in, say, prayers; one can hold a certain religious belief but cannot refuse to act in a manner inconsistent with such beliefs. This approach too easily assumes that condemnation of someone’s conduct does not undermine someone’s personhood or beliefs. Third, the belief/action distinction does not necessarily restrict the rights in conflict to an analogous extent; depending on the circumstances, sometimes one right may suffer more than the other like its application in Ladele illustrates.

Another approach to dealing with Ladele-like conflicts involves focusing on avoiding material harm to same-sex couples.59 On this view, what really matters is that people are not discriminated in the access to material benefits (e.g., that same-sex couples obtain the registration of their civil partnership). This approach may initially look like a reasonable compromise: religious civil servants are replaced by registrars with no objections to registering same-sex partnerships while same-sex couples obtain registration of their partnerships. Yet it does not take long to realize that under this approach one side is fully accommodated while the other one may only be partly so. Indeed, religious civil servants get full accommodation, as they get exempted from providing the service. Same-sex couples, however, may still suffer an affront on their status as equals,60 knowing that the state actually allows some civil servants to refuse services to them.61 The charge that expressive harm may subsist for sexual minorities – a historically discriminated group – is a serious one and should be taken into account when assessing whether a reasonable compromise has been achieved.

Some proclaim that, in exempting registrars who religiously object to same-sex partnership, the state should not automatically be seen as acquiescing in sexual discrimination (i.e., communicating a message of denigration or exclusion to sexual minorities), if it is accompanied by certain measures.62 Others argue that religious civil servants situated in particular circumstances such as Ms Ladele’s – employed prior to the change in legislation permitting civil partnerships – should be accommodated but not subsequently employed registrars (see, e.g., Hill 2013).

In sum, if there is anything that discussions around Ladele-kind of scenarios illustrate, it is that achieving a reasonable compromise may sometimes be elusive: one side may end up sacrificing more than the other. Martha Minow nicely shows why these kinds of compromises may often prove so difficult:

Even carefully arranged accommodations for religious groups may make the government seem complicit in violations of civil rights or inadequately vigilant in their enforcement … Yet failing to accommodate religious groups carries its own risks. Failing to exempt religious groups directly threatens them with sanctions for beliefs … Nonaccommodation can coerce religious groups, or drive the groups away from public life.

(Minow 2007: 823)

Conclusion

Freedom of religion, like other human rights, raises tensions and apparent conflicts within the human rights regime. How we view and handle these tensions and conflicts depends, to a significant extent, on the ways in which we understand both religion and human rights. Once we recognize the heterogeneous and shifting nature of both of them, several of the apparent tensions and conflicts may dissolve and possibilities for mutual accommodation may be found. Yet, when notwithstanding these efforts conflicts emerge, as they will surely do, it is worth exploring avenues for co-existence before sacrificing one human right to the other.
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1  See, e.g., Moller Okin 1999 (conveying the idea that religion and women’s rights are incompatible).

2  See also Evans and Hood 2012: 82 (referring more concretely to conflicts between religious employers and employees).

3  For the purposes of this chapter, we use the term “religious rights” to refer to the range of rights usually covered by human rights provisions guaranteeing freedom of religion – in its individual and associational forms – and non-discrimination on the ground of religion.

4  The classic example is the prohibition of torture and inhumane or degrading treatment.

5  Article 10(2) provides: “The exercise of these freedoms … may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society … for the protection of the reputation or rights of others …”.

6  Article 11(2) states: “No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society … for the protection of the rights and freedoms of others.”

7  Article 8(2) provides: “There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society … for the protection of the rights and freedoms of others.”

8  See, e.g., Article 19 “Freedom of Expression,” Article 21 “Right of Peaceful Assembly” and Article 22 “Freedom of Association” of the International Covenant on Civil and Political Rights, and Article 13 “Freedom of Thought and Expression,” Article 15 “Right of Assembly” and Article 16 “Freedom of Association” of the American Convention on Human Rights.

9  For example, rights have become increasingly refined through case law, oftentimes giving rise to new sets of sub-rights. See Brems 2008: 2.

10  Article 9(2) ECHR (emphasis added).

11  Martha Minow makes this point, albeit referring to US federal constitutional law (Minow 2007: 825).

12  This feature, however, is not exclusive to religion. Other examples of people standing at similar normative intersections include those individuals and groups subject to customary sources of authority like members of indigenous groups and cultural minorities.

13  M. McConnell in Religious Freedom Project 2011: 18: “The twin authorities of religion and the state present believers with a kind of conscientious conflict that is not seen elsewhere.”

14  See ECtHR, Staatkundig Gereformeerde Partij v. the Netherlands, July 10, 2012.

15  See also, Evans and Hood 2012: 106 and C. McCrudden in Religious Freedom Project 2012: 21.

16  See, e.g., McCrudden in Religious Freedom Project 2012: 21: “The last element in the equality agenda that occurred has been the increasing expansion of the grounds of protection, beginning with gender or race, and then growing to include religion, sexual orientation, age, disability, and so on. So the protection from discrimination on grounds of sexual orientation is part of a trend of decision-making which has particular attributes.”

17  One indication of this is domestic and supranational human rights courts’ application of stricter scrutiny tests to differentiations based on gender and sexual orientation. The European Court of Human Rights, for example, applies its very-weighty-reasons test to such differentiations. See, e.g., ECtHR, Eweida and Others v. the United Kingdom, January 15, 2013 § 105 (recalling that “differences in treatment based on sexual orientation require particularly serious reasons by way of justification”) and ECtHR (GC), Konstantin Markin v. Russia, March 22, 2012 § 127 (reiterating that “the advancement of gender equality is today a major goal in the member States of the Council of Europe and very weighty reasons would have to be put forward before such a difference of treatment could be regarded as compatible with the Convention”).

18  For an illuminating analysis of the various understandings of religion within religious studies, see, e.g., Woodhead 2011.

19  There is ample scholarship rejecting this assumption and showing a more nuanced view instead, according to which religions may leave room for human rights even though there might still be areas of divergence. See, e.g., McCrudden 2012 and An-Na’im 1990.

20  Moreover, just like religious scholars understand religion in different ways, human rights scholars have different understandings of human rights. See Dembour 2010.

21  See also Witte and Green 2012: 18: “[T]he human rights regime is not static. It is fluid, elastic and open to challenge and change.”

22  See, e.g., Convention on the Elimination of All Forms of Discrimination Against Women, adopted December 18, 1979, G.A. Res. 34/180, U.N. GAOR, 34th Sess., U.N. Doc. A/34/46 (1980), 1249 U.N.T.S. 13 (entered into force September, 3 1981); International Convention on the Elimination of All Forms of Racial Discrimination, adopted December 21, 1965, G.A. Res. 2106 (XX), U.N. GAOR, 20th Sess., U.N. Doc. A/6014 (1966), 660 U.N.T.S. 195 (entered into force January 4 1969) and Convention on the Rights of the Child, adopted November 20, 1989, G.A. Res. 44/25, U.N. GAOR, 44th Sess., U.N. Doc. A/44/49 (1989), 1577 U.N.T.S. 3 (entered into force September 2, 1990).

23  One noteworthy illustration is the “living instrument” notion developed by human rights courts. The notion refers to the need to interpret human rights instruments in light of present-day conditions. See, e.g., ECtHR (GC), Bayatyan v. Armenia, July 7, 2011 §§ 102–109 and ICtHR, Comunidad Mayagna (Sumo) Awas Tingni v. Nicaragua, August 31, 2001 §§ 146–148.

24  See McCrudden in Religious Freedom Project 2012: 22: “We should not, however, overemphasize the homogeneity of the two ‘sides’. In neither the human rights nor the religious contexts there is a settled orthodoxy on many areas of the most significant tensions.”

25  We borrow the term “positional hardening” from Benjamin Berger, who uses it to warn against legal approaches that induce the religious fundamentalism that arises from “rigid or absolutist fidelity to a particular interpretation of a tradition” (2012: 25).

26  Malik 2008: 7 (using, however, the examples of the so-called honor killings and forced marriages).

27  ECtHR (GC), Refah Partisi (the Welfare Party) and Others v. Turkey, February 13, 2003 § 123. For a critique of the Court’s essentialist view of Islamic Law in this case see, e.g., Meerschaut and Gutwirth 2008: 448–51.

28  ECtHR, Dahlab v. Switzerland, February 15, 2001. For a critique of the Court’s stereotypical views of Muslim women and veiling practices, see Evans 2006.

29  Many scholars emphasize this point. See, e.g., Scott 2009: 9–12 and Evans 2006: 67–8 (with reference to further sources).

30  For an analysis of “othering” in the context of the veil controversy, see Mancini 2012.

31  See, e.g., ECtHR (GC), D.H. and Others v. the Czech Republic, November 13, 2007.

32  See, e.g., Convention on the Rights of Persons with Disabilities, adopted December 13, 2006, G.A. Res. 61/106, U.N. GAOR, 61st Sess., Agenda Item 67(b), U.N. Doc. A/RES/61/106 (2006) (entered into force May 3, 2008). Article 5(3) for example provides: “In order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable accommodation is provided.”

33  Article 2 of the Convention on the Rights of Persons with Disabilities, adopted December 13, 2006, G.A. Res. 61/106, U.N. GAOR, 61st Sess., Agenda Item 67(b), U.N. Doc. A/RES/61/106 (2006) (entered into force May 3, 2008).

34  The woman’s decision to discontinue her pregnancy belongs to her private life whose respect is guaranteed for example by Article 8 ECHR. See e.g., ECtHR, R.R. v. Poland, May 26, 2011, § 181: “The Court has previously found … that the decision of a pregnant woman to continue her pregnancy or not belongs to the sphere of private life and autonomy.”

35  See e.g., ECtHR, R.R. v. Poland, May 26, 2011, § 206 and P. and S. v. Poland, October 30, 2012 § 106.

36  Ibid.

37  This is the German notion of “praktische Konkordanz.” See also McCrudden in Religious Freedom Project 2012: 23.

38  ECtHR, Obst v. Germany, September 23, 2010; Schüth v. Germany, September 23, 2010 and Siebenhaar v. Germany, February 3, 2011. Other notable examples include ECtHR (GC), Sindicatul “Păstorul cel Bun” v. Romania, July 9, 2013 and ECtHR, Fernández Martínez v. Spain, May 15, 2012.

39  In the three cases, the respective Churches intervened as third parties. See ECtHR, Obst v. Germany, September 23, 2010 §§ 37–38; Schüth v. Germany, September 23, 2010 § 52 and Siebenhaar v. Germany, February 3, 2011 §§ 34–35.

40  ECtHR, Schüth v. Germany, September 23, 2010 § 74.

41  Ibid. §§ 67 and 73.

42  ECtHR, Siebenhaar v. Germany, February 3, 2011 §§ 45–48 and Obst v. Germany, September 23, 2010 §§ 47–53.

43  ECtHR, Schüth v. Germany, September 23, 2010 § 69.

44  Balkin 2012. For a comparison of the approaches adopted by the Strasbourg Court and US courts, see Evans and Hood 2012.

45  The Court has read the religious autonomy of religious organizations into Articles 9 and 11 ECHR. See ECtHR, Schüth v. Germany, September 23, 2010 § 58.

46  ECtHR, Siebenhaar v. Germany, February 3, 2011 § 46 (“La Cour note que la nature particulière des exigences professionnelles imposées à la requérante résulte du fait qu’elles ont été établies par un employeur dont l’éthique est fondée sur la religion ou les convictions.”).

47  The Court might be moving towards a US-style ministerial exception, as evidenced in ECtHR, Fernández Martínez v. Spain, May 15, 2012. The Grand Chamber, before which the case is currently pending, might however revise the approach. Fernández Martínez concerned a “secularized priest” in the Catholic Church. It may well be that the nature of the applicant’s position led the Chamber to accept the Spanish courts’ categorical balancing, instead of insisting on a more ad hoc balancing. See Smet 2012.

48  ECtHR, Eweida and Others v. the United Kingdom, January 15, 2013. The case concerns three other religious applicants, one of them (Mr McFarlane) also in conflict with non-discrimination norms. However, we will confine ourselves to the case of Ms Ladele for reasons of space.

49  Ibid. § 104.

50  Ibid. § 105.

51  Ibid. § 106.

52  Ibid.

53  Ibid.

54  The problem, however, is that states interpret a “no violation” finding based on the margin of appreciation as “a license to proceed with a restrictive measure without having to perform their own in-depth evaluation” (Brems 2009: 353).

55  See, e.g., Malik 2011: 34 and 38.

56  Another form of constructing freedom of religion narrowly is by limiting it to the right to worship. This was in fact the approach adopted at the domestic level by the Court of Appeal ruling in the Ladele case: “Islington’s requirement in no way prevented her from worshiping as she wished.” ECtHR, Eweida and Others v. the United Kingdom, January 15, 2013 § 29. See, R. Trigg in Religious Freedom Project 2012: 16: “The courts tend to say when faced with this kind of case that you have freedom of religion because you are free to worship. This was in fact said in the case of the civil registrar in Islington. The authorities said that to have freedom of religion you do not have to worry about whether you can manifest a religion in your job. You are free to worship and that is freedom of religion.”

57  Woodhead 2011: 123. For powerful critiques of this conception of religion, see, e.g., in the US context, Sullivan 2005 and in the ECHR context Evans 1999.

58  For a critique of the status/conduct distinction on both the side of religion and the side of sexual orientation, see e.g., Feldblum 2006.

59  For a discussion of this, see generally Religious Freedom Project 2012.

60  This is known as the expressive harm involved in discrimination. See, e.g., McCrudden in Religious Freedom Project 2012: 21 (explaining that this notion means that “harms are not only material harms, such as this person was denied employment, but also include harms that attack the essence of an individual’s identity in a way which is not just offensive but deeply wounding”).

61  On the subsistence of this kind of dignitary harm regardless of whether a sexual minority member gets the service elsewhere or by someone else, see Feldblum 2006: 119: “If I am denied a job, an apartment, a room at a hotel, a table at a restaurant or a procedure by a doctor because I am a lesbian, that is a deep, intense and tangible hurt. That hurt is not alleviated because I might be able to go down the street and get a job, an apartment, a hotel room, a restaurant table or a medical procedure from someone else. The assault to my dignity and my sense of safety in the world occurs when the initial denial happens.”

62  See, e.g., R. Wilson in Religious Freedom Project 2012: 46. Wilson argues that the idea that accommodation condones bigotry does not have to be such if the “the sincere objection [and] the feigned one” can be distinguished or if the service is arranged in a way that same-sex couples do not experience rejection by the religious objector when they get referred to another registrar with no religious objections.
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Introduction: religious appropriation and rejection of human rights

Religion entertains a complex relation with human rights, the core of which can be theorized as a twofold dynamic of religious appropriation and rejection of human rights.

Religious leaders and scholars appropriate human rights by setting their religious doctrinal and normative tradition as the antecedent, source and condition of modern human rights. They endeavour to bridge human rights-friendly recent theological developments to the pre-existence of human rights in the relevant tradition under a different language and set of categories. David Daube makes the point for Jewish sources: ‘There is no rubric human rights in rabbinic literature or in Philo, yet the documentation bearing on the topic constitutes a veritable embarras de richesses’ (Daube 1979: 234). Religious leaders and scholars translate the apparently universal and neutral language of modern human rights into the specific categories of the relevant tradition, denomination and community; they thus elaborate a version of human rights, which not only supports and consolidates the principles and order of the relevant group, but also speaks to the outsiders and has the potential to convert them to the truth, or at least to gain their respect. Thus religiously appropriated human rights fulfil a threefold task: (1) they secure an ordained religious community; (2) they shelter the religious community from the external threat; (3) they spread the religious message.

In order for this to be possible, rejection of human rights is necessary, whenever the relevant tradition, denomination or community is faced with ‘wrong’ human rights, such as for many believers the right of same-sex couples to marry, or with ‘right’ human rights with a ‘wrong’ scope of application, such as the right to religious freedom, if applied to dissenters, apostates or ‘sects’ that would be deemed unacceptable and dangerous from the relevant religious perspective.

Appropriation and rejection are not clear-cut, separate phases. They are intertwined. It is often impossible to isolate one dimension from the other. Appropriation needs rejection. Rejection is instrumental to appropriation.

The encounter of religion with human rights is usually discussed as one between two distinct and separate entities. Seemingly, the struggle of religion with human rights takes place outside the religious sphere, and concerns the relation of religion to an external object, human rights. Instead, if the twofold dynamic of appropriation and rejection is acknowledged, the reality emerges of a relation of religion to human rights, which is also, if not mainly internal to the religious sphere. Appropriation and rejection establish a circular process along which religion shapes human rights while being simultaneously shaped by human rights. To the discomfort of those actors who sever human rights from religion, or vice-versa, human rights are not an external, separated reality. They belong to religion. As a consequence the challenge of human rights to religion is also, if not mainly, a challenge within religion.

This chapter investigates the twofold pattern of appropriation and rejection, and the resulting challenge within religion, in three steps. In the first step, the internal complexity of the categories of ‘human rights’ and ‘religion’ will be studied and the interaction of religion and human rights will be highlighted. In the second step the challenge of human rights to religion will be investigated first in its external dimension, with (1) religion requiring laws of general applicability to conform to a given human rights standard; and (2) laws of general applicability requiring religious communities to conform to a given human rights standard; and second in its internal dimension, with intra-religious tensions resulting from the individuals’ and groups’ effort to reform the community through human rights. As a development of the second step, the third step will observe the impact of human rights on religious laws, with the twofold pattern of appropriation and rejection driving a twofold movement of reform and preservation of religious laws.

In the face of the subject’s complexity, this chapter has a very limited goal. This is neither an in-depth analysis nor a comprehensive review of the literature. This is just a tentative outline of the mutual influence of human rights and religious laws, resulting in the appropriation and rejection of human rights within religions.

The internal complexity of human rights and religion

Since the end of the Cold War, human rights and religion have emerged as the most powerful response to the collapse of traditional State-based sovereignty and to the declining project of secular modernity.1

Many people around the world experience human rights and/or religion as a set of deeply held beliefs and practices. Moreover, human rights and religion share four extremely appealing and successful features. First, human rights and religion fit into the global world through their claim of universality and their ambition to encompass cultural, national and communitarian differences. Second, they are easy to identify with, thanks to their polymorphic doctrines and practices: while providing a belief to stand for, an identity, and a sense of righteousness and justice, human rights and religion leave a lot of room for negotiation and adjustments. Third, they are post-secular: they are in conversation with the secular, but are not trapped in the secular dogma of separation of the civil and the religious, the temporal and the spiritual. Fourth, their normativity is compatible with State law, while being indepentent from it: religious laws and human rights law are able to transcend the law of the land and to survive the crisis of traditional State-based sovereignty.

A formidable source of mobilization and an effective agent of transformation, human rights and religion tend to be understood according to a binary paradigm. Human rights and religion are compatible or incompatible, friends or foes. The paradigm rests on the assumption that each of the two categories of human rights and religion corresponds to a clear and distinct set of concepts. Abdullahi Ahmed An-Na’im contests such approach when he looks at the relationship between human rights and Islam:

Framing the question of whether Islam is inherently compatible or incompatible with human rights is problematic. The question assumes that there is a verifiably identifiable monolithic ‘Islam’ to be contrasted with a definitively settled preconceived notion of ‘human rights’. But who can definitively and exhaustively know what Islam is and what human rights are? No human being, whether self-identifying as a Muslim or not, can definitely and exhaustively ‘know’ Islam, and no proposed human rights norms can qualify as universal standards unless and until they are accepted as such by their human subjects. The most anyone can legitimately speak of is his or her view of Islam, never Islam as such, and of human rights as they are already accepted by people around the world, including Muslims.

(An-Na’im 2012: 56)

An-Na’im’s claim can be extended to other religions and cultures. Werner Menski understands Hinduism and human rights as two terms that ‘have many meanings and are internally plural concepts’ (Menski 2012: 71). Awareness that human rights and religion are each an extremely rich and dynamic universe is widespread among scholars. Equally shared is the consequent awareness that precisely because of their inherent plurality, human rights and religion cannot be separated, that they overlap and interact, and that the categories of compatibility and incompatibility betray a complex reality. Still, the assumption that human rights and religion are two monoliths, each bearing a clear identity based on an internally uniform system of norms and values, dominates the language of the media and the mind of many actors alike. The scholarly rejection of a simplistic understanding of human rights and religion as two wholesale, independent systems coexists with the actors’ eagerness on clear-cut definitions.

Many actors feel that the internal uniformity and clear-cut identity of human rights and religion is vital to the possibility of believing in human rights and/or in religion, while being indispensable to the enterprise of advancing human rights and/or religion. The understanding and study of human rights and religion as internally complex systems, variably interacting and combining, cannot but challenge the authority of those who hold the power to define and administer the orthodoxy and functioning of human rights on the one hand and of religion on the other. In particular, it is embarrassing for those who identify with human rights as an internally solid universe, not necessarily related to religion or to one specific religion or denomination, to realize how complex human rights are, and how deeply they depend on religion. By analogy, the internal complexity of religion as an effect of human rights challenges those who understand religious traditions, denominations and communities as internally uniform entities, having the priority on, and often the paternity of, human rights.

The interaction between religion and human rights is essential to the forging of each of the two categories as an internally complex and diverse world. If the internal complexity of human rights is largely dependent on the religious factor, which shaped and still shapes different concepts of human rights, the internal complexity of religion is by and large the effect of the debate triggered within religious traditions, denominations and communities by the emergence of modern human rights.

Religious variations of human rights

Beliefs on which human rights are built make the seemingly compact category of human rights a constellation of internally diverse systems of human rights. A certain set of beliefs is necessary to the foundation of any system of human rights, from Christian natural law to Jewish noachid principles, from dharma driven human rights to ubuntu driven human rights, and from the UN Universal Declaration of Human Rights of 1948 to the African Charter on Human and Peoples’ Rights of 1986. Foundational beliefs also define the establishment and operation of systems of protection of human rights. The negotiation of ideals and reality, the role of the State and of State-independent agencies, and the degree of rules’ enforcement, which define the true identity of any given system of human rights, are indeed dependent on a set of underlying beliefs.

The relation to beliefs is crucial to the ambition of human rights to bridge non-religious and religious worldviews as well as alternative religious worldviews. Such ambition can be fulfilled in two alternative ways.

According to the first way, one can argue for the possibility to agree on human rights without agreeing on the fundamentals of life in general and on God(s) in particular. Many advocates of the international law of human rights would defend its universality as intrinsically dependent on its neutrality towards beliefs (as the slogan would go ‘human rights are not a religion’2). They would argue that the values underlying universal human rights do not qualify as beliefs, and therefore are accessible to all, believers and non-believers, this being indeed the key to the superiority of human rights on religion, and to the need for religions to embrace human rights, for the sake of a pacified, religiously and ideologically diverse global world.3

According to the second way, human rights can be held permeable to any religious or non-religious belief, based on the conviction that all religious or non-religious doctrines share some fundamentals about human dignity and rights. Human rights themselves would be the distillation of those principles of morality that are shared across the various beliefs (see Küng 1985). In this vein Kevin Boyle argues that ‘human rights law is not placing itself at some higher level or plane above religion or non-religious beliefs. Rather it is accommodating to the plurality of such beliefs in the world while drawing its inspiration from the principles of justice and ethics shared by all religions and humanist beliefs’ (Boyle 2007: 28).

In the face of claims that it is possible to conceive ‘universal foundations [of human rights], religious or nonreligious’, that should hold good ‘for all groups and communities of every nation’, Johannes van der Ven contends that the ‘manifest plurality of worldviews worldwide’ makes universal foundations impossible (2010: 167). Taking into account the reality of multiple beliefs underlying multiple versions of human rights, van der Ven rather argues in favour of ‘particular foundations’, responding to ‘the right of individual (religious or nonreligious) communities, including global ones, to endeavour – as in fact they do – to ground human rights in a view or concept that, from that community’s perspective, grounds and substantiate them’ (2010: 167).

If beliefs in general are a crucial factor for the internal differentiation of human rights, for the competition between concurring systems of human rights, and for the legal arbitration of the competition thereof, beliefs that qualify as religious are decisive in the process of differentiation of systems of human rights, their impact resulting in a set of religious variations of human rights, heavily dependent on cultures, times and places.4

Religious variations of human rights can go as far as to challenge the very structure of rights. With regard to the understanding of human rights in Judaism, Asher Maoz explains that ‘Judaism does not propound a concept of rights but adheres to a concept of duties, not only in the relationship between man and God, but also in the relationship between man and man’ (Maoz 2004: 680). The author concludes that in the halachic tradition ‘because of the emphasis put on the performance of a duty, the complainant enjoys a far better chance of her “right” being honoured, than in a rights-oriented jurisprudence’ (ibid.: 686).

Religious variations of human rights emerge in four areas. They can determine the foundation of human rights (e.g. Bible-based human rights, Islamic human rights or secular/neutral human rights), the catalogue of human rights (e.g. in the case of the exclusion of LGBT rights or of the right to change one’s own religion), the internal hierarchy of human rights (e.g. the precedence of religious freedom as ‘the first liberty’5), the universality of human rights, and the cultural dimension of human rights (e.g. the debate on Asian values based human rights6).

Transversal to the four areas, the Western connotation of human rights, the ‘conviction that only the West, for reasons of history and tradition, has a solid and coherent bond with the culture of human rights’,7 is a strong ingredient in the debate on religious variations of human rights. Two patterns emerge. First, the Western paternity and/or monopoly of human rights can be rejected. Amartya Sen resorts to emphasizing the religious benignity of Indian emperor Ashoka in order to contest the Western dominance on human rights.8 Second, the Western paternity of human rights can be advocated for the sake of either a pro-Western or an anti-Western discourse. The two patterns have a serious impact on religious variations of human rights. In the Western media and public, human rights are often taken as a secular and modern construct, inevitably colliding with those pre-modern religious traditions that could not conceive of rights, equality, rule of law and civil liberties as they are understood in liberal democracies. Human rights can also be seen as a secularized form of Christianity conflicting with non-Christian religions and cultures: hence the non-Western critique of self-appointed culture-free and religion-free human rights as Western Christian neo-imperialism in disguise. Analogously, a certain version of human rights can be seen as grounded on Protestant Christianity or liberal Christianity, incompatible as such not just with non-Christian religions, but also with non-Protestant or non-liberal Christianity. Hybrid versions, combining secular and religious human rights, intra-Christian ecumenical human rights, inter-religious (e.g. Judeo-Christian) human rights and a pro- and anti-Western stance are also possible, as in the case of Marxist Christian advocacy of human rights.9

These are very general and superficial attempts to grasp the internal complexity of human rights, and the role of religion in its making. Every attempt to go beyond labels risks getting trapped into the forging of new labels and definitions, just more specific, but no less inaccurate.10 Jewish orthodox human rights, or Roman Catholic human rights might seem a step forward in the understanding of religious variations of indistinctively Jewish or Christian human rights, but they are likely to turn into yet another ossification and oversimplification of a much richer universe, including internal variations of Jewish or Christian human rights.

For a more accurate picture to emerge, religious variations of human rights have to be understood in the light of human rights’ variations of religion.

Human rights’ variations of religion

If religion redefines human rights through the twofold movement of appropriation and rejection, thus producing religious variations of human rights, in turn human rights redefine and differentiate religion. Since their modern invention in the eighteenth century, human rights have prompted variations of religion, which have increased and reshaped the internal diversity of religious traditions, denominations and communities.

Roman Catholic Popes opposed liberal rights in the nineteenth century,11 but changed their position after World War II, in particular at the Second Vatican Council,12 and rose as the champions of human rights worldwide, to the extent that the Holy See featured among the signatories of the Helsinki Final Act of 1975, the seventh principle of which prescribed respect for human rights and fundamental freedoms, including the freedom of thought, conscience, religion or belief. The change in the Catholic doctrine and the activism of the Holy See in favour of international human rights law engendered internal dissent. One of the main reasons for the tension between Rome and the Society Pius X, culminating in the excommunication by Pope John Paul II of the leaders of the Society in 1988, was the latter’s rejection of the doctrine of the Second Vatican Council on freedom of conscience and religion, on the grounds that the Council’s teaching was inconsistent with the Catholic tradition.

Human rights variations of Roman Catholicism are just one of the many possible examples showing how religious leaders and communities react in different ways to human rights, and thus produce the internal difference of religion in general, and of religious traditions, denominations and communities in particular. The relevant religious understanding of human rights has grown so important that it often poses as an identity marker, making a given religious tradition, denomination and community what it is in the eyes of both members and outsiders. Many Christians would see the Christian paternity and endorsement of international human rights as an essential expression of what Christianity is about. Analogously, many non-Christians would see certain human rights, if not the whole fabric of human rights as such, as a tool for Christian neo-imperialism. Also, many religious communities would see the rejection of certain rights, such as those related to sexual orientation, as a key feature of their religious identity.

If the Catholic example is blatant, human rights’ variations of religion can be observed in different times and places, across religious lines. Endorsing a project of human rights based modernity, reform of family law in India and in Tunisia in the 1950s has changed, and diversified, Hindu law and Islamic law. Half a century later, constitutional reforms in Iraq, Tunisia and Egypt, combining a reference to Islam, and sometimes to Islamic law, with recognition of fundamental rights, have also reshaped, and diversified, the Muslim landscape. The debate within the Anglican Communion and the Mormon Church of Jesus Christ and the Latter Day Saints on gender equality and LGBT rights in the access to ordained ministry is but a further example of the human rights’ impact on religion, that is of human rights variations of religion.

These examples show that although religious variations of human rights and human rights’ variations of religion are multi-dimensional, and mobilize the social, the theological and the political element, the legal dimension plays a crucial role in the circular process establishing a continuum between the religion-based differentiation of human rights and the human rights-based differentiation of religion. The next chapter will investigate this legal dimension and its twofold external and internal character.

The external and internal laws of religion and human rights

Both human rights and religion being highly normative, the legal dimension has a special salience in the encounter and interaction of the two. From this perspective, religious variations of human rights and human rights’ variations of religion translate into, respectively, an external and an internal law of religion and human rights.

The external law of religion and human rights describes how religious traditions, denominations and communities affect the definition and protection of human rights for the general public, thus posing as the legal ingredient of religious variations of human rights. On the other hand, the internal law of religion and human rights rather describes how human rights affect religious laws and organized religion in relation to their members, this being the legal component of human rights’ variations of religion.

The following two sections briefly highlight the external and the internal laws of religion and human rights.

External law of religion and human rights

The external law of religion and human rights is the result of the religious influence on those laws, such as the law of the land, supranational laws or international law, that apply not just to the members of one specific religious tradition, denomination or community, but to the general public, including members of other religions, denominations and communities, unaffiliated believers, ‘atheists, agnostics, sceptics and the unconcerned’.13 In such an external dimension, the law of religion and human rights is bi-dimensional.

First, religion determines the quality and degree of the legal protection of human rights in a given society. Religious variations of human rights can coincide with the religiously inspired legal struggles for human rights of leaders like Gandhi, Martin Luther King, Dag Hammarskjöld and Desmond Tutu. But they can also coincide with the religious foundation and endorsement, in different times and places, of dictatorial governments, rejection of freedom of conscience, equality and rule of law, and denial of individual and collective rights. In this first modality, religion shapes the legal action of local, national, or supranational governments in favour or to the detriment of human rights, or, more nuanced, towards a given interpretation of human rights.

Second, religion sets limits to the action of the government, for the sake of society at large and of religious organizations in particular. This can play in favour of human rights, whenever the government is likely to threaten them, and the civil society, and religious organizations, support human rights. But this can also prove harmful, if the initiative of the government in favour of human rights is hindered to the advantage of human rights unfriendly social and religious actors.

The religious influence on laws of general applicability in order for these to conform to a given religious human rights standard is the first dimension of the external law of religion and human rights. The second dimension is the pressure of laws of general applicability on religious communities, that are required to conform to a given human rights standard.

Due to the second dimension’s threat on the self-rule of religious communities, a key concept for the development of the external law of religion and human rights is the principle of religious autonomy,14 protecting the ‘competence of religious communities to decide upon and administer their own affairs without governmental interference’, as well as the ‘right of self-determination for religious groups’ (Durham 2013: 6). Autonomy shields religious actors against governmental interference. In so doing, autonomy enables religious actors to display their twofold dynamic of appropriation and rejection of human rights, ultimately resulting in the interplay of religion with the whole society, members and non-members alike, by means of the external law of religion and human rights.

Internal law of religion and human rights

The internal law of religion and human rights describes the definition and protection of human rights within a specific religious tradition, denomination or community, that is within religious laws.15 Religious laws can be either entirely in the hands of religious authorities and institutions (e.g. justice according to Jewish law, as adjudicated by a rabbinical court with no State interference), as Russell Sandberg would understand them,16 or can be defined and administered – entirely or partially – by State bodies (e.g. personal religious laws in India (see Ventura 2014: 11–2) or the ecclesiastical law of the Church of England (see Hill 2007)). Also, religious laws can have a limited reach (this is most typically the case of Christian canon laws, which would have no ambition to regulate matters pertaining to, for example, land law or criminal law), or can be an all-encompassing legal system, such as in the case of Islamic or Jewish law.17

The internal law of religion and human rights depends on what in theory and in practice organized religion provides for in sensitive areas such as the right to choose and change one’s religion, the prerogatives of religious authorities like bishops, rabbis and muftis, operation of religious courts, distinctive treatment of women, children, unbelievers and other categories such as tribes or castes, individual and collective property rights, employment, education in general (e.g. religious schools) and in particular the authorization to teachers such as the Catholic ‘missio canonica, the Vokation of the Protestant Church, the Orthodox canonical mandate, the Jewish teaching certificate, the certificate delivered by the Islamic community’,18 censorship, organization of monastic communities, and family and marriage.

In the current debate on the interaction between human rights and religion, organized religions, and religious laws in particular, have grown decisive. As conflicts of interpretation around Shari’a and human rights attest,19 the incompatibility between human rights and a specific religion is often vindicated in the name of the impossibility to reconcile the relevant religious law with human rights law.

Religious laws lay at the core of the four reasons offered by John Witte and M. Christian Green to explain why ‘human rights ultimately need religious ideas, institutions, and rights claims to survive and thrive’ (Witte and Green 2012: 15). First, without the right to live according to one’s own religious precepts, which is the right to religion, ‘many rights are cut from their roots’.20 Second, religious laws are essential in that they tie together rights and duties, thus preventing the regime of human rights from becoming ‘infinitely expanding’ (Witte and Green 2012: 15). Third, religious laws resist the risk that human rights grow as ‘a system of rights that excludes, deprecates, or privatizes religion’ and therefore as a system that cannot be ‘respected and adopted’ (Witte and Green 2012: 15). Fourth, religious laws oppose the temptation to entrust human rights solely on the State, which would confer upon the government ‘an exaggerated role to play as the guarantor of human rights’ (Witte and Green 2012: 16).

Religious laws are thus indispensable for the quality of the internal law of religion and human rights. Their impact, however, is not confined to the relevant religious community. Witte and Green explain that ‘each [religious] tradition has developed its own internal system of legal procedures and structures for the protection of rights, which historically have [served] and still can serve as both prototypes and complements for secular legal systems’ (Witte and Green 2012: 16). Those religious laws that have developed before the Western modern State offer an alternative approach to rights, which is neither necessarily nor irredeemably an approach against human rights. This is true, in particular, for models of religious laws radically different from the rule of law model. In his study of the Mishpatim, the earliest collection of Biblical laws, Bernard Jackson underlines the intrinsic diversity of a model based on the interdependence of teaching and normative behaviour. ‘Wisdom-Laws,’ as Jackson categorizes the Mishpatim, challenge ‘the applicability of the “Rule of Law” conception in the following respects: (i) where linguistic rules are used in dispute settlement, their application is not to be identified with the notion of “literal meaning”, but rather with their narrative, contextual sense; (ii) dispute settlement is conceived as an essentially private rather than a public matter, and judicial dispute resolution is to be avoided for both practical and social reasons: the earliest form of judicial dispute resolution rely upon intuitions of justice against a background of custom, rather than analysis of linguistically formulated rules’ (Jackson 2006: 24). Religious laws are also likely to convey a completely different approach to the source of law, and in particular to the articulation of civil society and the political elites. Wael Hallaq argues that ‘Islamic law did not emerge out of the machinery of the body-politic, but rather arose as a private enterprise initiated and developed by pious men who embarked on the study and elaboration of law as a religious activity’ (Hallaq 2005: 204). Hence the consequence that ‘never could the Islamic ruling elite, the body politic, determine what the law was’ (Hallaq 2005: 204).

If in the past religious laws were ‘prototypes and complements for secular legal systems’, as Witte and Green argue, in a time when the transnational reshaping of sovereignty and the rule of law decisively impacts on human rights, religious laws can offer valuable resources for the relevant community and for society at large. In this perspective, religious laws have a role to play that place them at the very heart of the interaction between the internal and the external law of religion and human rights. For better or worse, their influence is not limited to the members of the relevant religion, denomination or community. It extends to society at large.

If looked at through the perspective of religious laws, the external and internal spheres are conceptually distinct, but in practice they are interlocked. Indeed, the role of religious laws is as decisive when human rights are at stake in the conversation between members of the same religious tradition, denomination and community, as they are when human rights challenge the ability of religion to contribute to the advancement of a plural and diverse society.

The development of religious laws through human rights

Since World War II, the interaction with human rights has proved a crucial factor for the development of religious laws. In keeping with Marc DeGirolami’s scheme of variations of religious liberty, religious laws develop through human rights according to a threefold typology of variations.

First, ‘there is interreligious variation’ (DeGirolami 2013: 60) depending on how Protestant, Sikh, Jewish laws or other religious laws appropriate or reject human rights.

Second, ‘intrareligious variation’ is relevant, which comprises ‘(1) variation within traditions about the scope of acceptable dissent’ on how the relevant religious law should understand human rights, and ‘(2) variation within traditions about the scope of freedom from state intrusion’ through human rights (DeGirolami 2013: 61).

Third, ‘temporal variation’ implies that ‘even among members of the same religious community’ the relation of the relevant religious law to human rights ‘may change over time’ (DeGirolami 2013: 61).

At the junction between the internal and the external law of religion and human rights, the combination of religious laws and civil, constitutional and international human rights law results in four possible scenarios.

First, human rights-oriented reform in civil law and in religious law coincides. Repeal of sodomy laws in England and Wales has coincided with a substantial shift in the Churches of England and Wales on rights of homosexuals, including ordained people. In a different area, the Mormon principle that human law does not have the right ‘to interfere in prescribing rules of worship to bind the consciences of men, nor dictate forms for public or private devotion’21 has pushed the Church of Jesus Christ and the Latter Day Saints to fight for religious freedom and State non-interference, thus contributing significantly to US constitutional law.22

In the second scenario, both civil and religious laws are preserved from undesired human rights. This is the case with the upholding of capital punishment in both civil law and religious law, for instance in the States of Nigeria that incorporated Shari’a law as criminal law in 2000, but also in the United States, to the extent that popular support of capital punishment is largely grounded on references to Biblical law.

Third, human rights are endorsed in civil law, but not in religious laws. This is the case, for example, with the Roman Catholic Church’s support to provisions prohibiting discrimination of women and LGBT people in civil labour law, in the face of the Church’s religious freedom claim of the right to select candidates to ministries, also based on gender and sex orientation.

Fourth, the same right is endorsed in civil law and in religious law, but with two distinct meanings and scopes: in principle, freedom of association is enshrined both in Roman Catholic canon law and in the constitutional law of countries under strong Catholic influence, but the understanding of freedom of association within the church, as provided for by Roman Catholic canon law, is definitely different from its interpretation in the constitutional law of Malta, Poland or Portugal.

The four scenarios do not always come in a well-defined way. The boundary between civil human rights and human rights in religious laws is particularly difficult to draw when civil courts are drained into religious disputes.

British civil courts have given application to procedures before religious courts while claiming they protected the rights of the parties under civil law.23 Also they have ruled on Jewish membership24 or on the leadership of the Sikh community,25 while rejecting the claim that by doing so they interfere with the religious doctrine of the relevant community.

In controversies within the Muslim community in Bulgaria26 or within the Jewish community in France,27 the European Court of Human Rights has found in favour or against the State, based on the government’s interference with the self-determination of the relevant community.28 The same European court witnessed the overlapping of civil and religious jurisdictions in the development of religious laws, when confronted with ecclesiastical authorities applying their laws in order to dismiss a Roman Catholic church organist,29 a Roman Catholic child-minder in a Protestant church school,30 and a public relations manager for the Mormon Church of Jesus Christ and the Latter Day Saints.31

In yet another example of conflicting principles in the application of human rights to religious laws, touching upon the scope of religious laws, the United Nations Committee for the Rights of the Child has called for an amendment of Roman Catholic canon law, in the interest of a better protection of minors, such a call being held the legitimate implication of the international obligations of the Holy See.32 Catholic authorities have rebutted that the mandate of the United Nations in the field of human rights does not confer upon the Committee any competence on Roman Catholic canon law.33

Beyond the incident between the United Nations and the Holy See, the scandal of sex abuses on minors by clerics has triggered debate and reform within the Roman Catholic Church on how to best protect the rights of both the victims and the accused, this challenging the Roman Catholic distinctive and differentiated approach to rights outside and inside the Church (see Coughlin 2010, in particular Chapters 2 and 3). With Protestant and Orthodox Churches also struggling with negotiating a fair balance between their laws and human rights,34 the issue concerns Christian churches as a whole.

Norman Doe lists among his 50 principles of law common to Christian Churches, at n. 48, ‘Human rights and religious freedom’. The principle is articulated as follows:

(1) All humans are created in the image of God; (2) All humans share an equality of dignity and fundamental human rights; (3) The State should recognize, respect and promote basic human rights; (4) The church should protect and defend human rights in society for all people, and, like the church, the State and society should not discriminate against individuals on grounds of race, gender and colour; (5) The State should recognize, promote and protect the religious freedom of churches corporately and of the faithful individually, as well as their freedom of conscience.

(Doe 2013: 397)

Interestingly enough, Doe does not consider respect of human rights within the churches as a principle of law common to Christian Churches, or at least he does not make this principle explicit, although he includes in his list due process and other similar principles.

Islamic documents such as the Universal Islamic Declaration of Human Rights of 1981 or the Declaration on Human Rights in Islam adopted by the Organization of Islamic Conference in Cairo on 5 August 1990 (Baderin 2003: 237–42) offer yet another example of overlapping civil and religious definitions of human rights.

Witte and Green observe that a new ‘human rights hermeneutic’ is ‘slowly beginning to emerge among modern religions’ (2012: 19). This is a fourfold hermeneutic ‘of confession’, ‘of suspicion’, of ‘history’ and ‘of law and religion’.

First, ‘confession and restitution’ are essential steps for ‘any religious community to engage with human rights fully’ (Witte and Green 2012: 19): religious communities have to carry on confessing that ‘their theologian and jurists have resisted the importation of human rights as much as they have helped in their cultivation’ and that ‘their internal policies and external advocacy have helped to perpetuate bigotry, chauvinism and violence, as much as they have served to propagate equality, liberty, and fraternity’ (Witte and Green 2012: 19–20).

Second, a ‘hermeneutic of suspicion’ is needed, in the name of which religious laws would challenge the temptation to ‘idolize or idealize’ recent formulations of human rights, while contributing to the development of ‘a more pluralistic model of interpretation’ (Witte and Green 2012: 20).

Third, a ‘hermeneutic of history’ would challenge religious laws to free religious sources from ‘the casuistic accretions of generations of jurists’ as well as from ‘the cultural trappings of the communities in which these traditions were born’.35

Finally, a ‘hermeneutic of law and religion’ would require religious laws to challenge the assumption that ‘law is an autonomous discipline, free from the influence of religion and belief’ and that ‘law and politics must be hermetically and hermeneutically sealed from the corrosive influences of religious believers and bodies’ (Witte and Green 2012: 20).

Based on Witte and Green’s vision of the challenge of human rights to religious laws, it is possible to read the twofold movement of religious appropriation and rejection of human rights as entailing a twofold effort of, respectively, reform and preservation of religious laws, such effort being crucial for the development of religious laws.

Reform of religious laws

In its more visible legal incarnation, religious appropriation of human rights operates through religious claims and influence in civil, constitutional and international law. However, the internal struggle for human rights oriented improvement of religious rules and procedures among those who share the same faith and belong to the same community is as decisive. Three factors make reform of religious laws a crucial area for the advancement of human rights.

The first factor is change. Religious rules are often powerful justifications for the perpetuation of patterns incompatible with human dignity and rights. No true social change is possible without a change in those laws to which people feel attached out of deeply held religious beliefs. As Mohamed Charfi pointed out in his advocacy of reform of Islamic law, ‘religious laws are often taken as immutable laws. Well, the very notion of immutability runs against the nature of things. Even in the field of ibadat, which covers the relation of man to God (prayer, fasting …), only a very few rules can be held as valid for all the times and places, as Shari’a has it.’36 By engaging with reform of their laws, religious communities are urged to experience innovative ways of approaching the interpretation of sacred texts, decision-making procedures, the resolution of disputes, judicial or otherwise, and the structure of powers. Such an effort of innovation is vital for the advancement of religion, of law and society, and of human rights themselves.

The second factor is stability. Reform of religious laws entails a systematic discernment of what has to stay and what has to go. By validating the basics, and by adapting to new circumstances, religious communities achieve stability within, and contribute to stability in society at large. This is particularly true for human rights, the stability of which is increased as a result of their assessment through the building of a plurality of religious laws of human rights, complementary to the plurality of human rights systems in civil, constitutional and international law. In this perspective reform of religious laws assesses the very foundation of systems of human rights, and the possibility of a multi-level, pluralistic global convergence on human rights. In fact, appropriation of human rights through reform of religious laws implies a conversation between the identity and specificity of a given religious tradition, denomination or community, and the many systems of human rights, this often meaning a negotiation of the cultural and the intercultural, and of the local and the global.

The third factor is diversity. Reform of religious laws encourages diversity within religious communities, through debate and differentiation, and diversity in human rights. Of course diversity in and through religious laws can be highly divisive,37 and challenging for those who claim that the wholeness and universalism of human rights should be protected, just as the identity of religious community should be preserved. The complexity and ambiguity of the argument of diversity and specificity is well illustrated by the debate on human rights among Islamic law scholars.38

While pointing at the importance of reform of religious laws, the three factors also illustrate the importance of preservation of religious laws. In fact, mirroring the tight interconnection of religious appropriation and rejection of human rights, reform and preservation of religious laws prove two indivisible sides of the same coin.

Preservation of religious laws

It is very commonly held that human rights should change religious laws from outside, as a standard imposed top down by supranational or national governments. In the face of such a claim, preservation of religious laws becomes a crucial implication of the religious rejection of human rights.

Preservation of religious laws can be appreciated through the same three-factors test administered to reform of religious laws.

First, preservation of religious laws is about a kind of change desirable to all those who would feel for religion in terms of custom and tradition, as opposed to disruptive, violent and revolutionary change. Marc DeGirolami advocates this kind of change when praising ‘changes that resemble growth rather than the grafting of new shoots, changes that imitate what is already existing rather than replacing it, changes that respond to some local or particular defect rather than those with more general and comprehensive aims, changes that proceed gradually with the possibility of readjustment, changes whose consequences can be reasonably anticipated.’39

Second, preservation of religious laws secures stability. The allegiance of religious communities to their laws is based on the fact that those laws are totally or partially God-given and validated through tradition and custom. Hastily carried changes, especially when imposed from outside in the name of an alien legal order might result in a serious threat to social cohesion and to the perpetuation of cherished values and habits.

Third, preservation of religious laws strengthens diversity. The various doctrinal schools within Sunni Islamic law, the Latin and the Eastern codes of canon law within Roman Catholicism and the multiple churches within the Calvinist tradition exemplify a preservation of religious laws, which is essential for a plural legal environment. Faced with the risk that the defence of religious laws be synonymous of a reluctant compliance to international standards of human rights, and thus that the value of diversity be hijacked for the unacceptable purpose of avoiding a serious assessment of religious laws in the light of human rights law, religious traditions, denominations and communities share the responsibility to demonstrate that diversity is not a foe, but an ally of human rights.

Conclusions

Reflecting on law and religion, Winnifred Fallers Sullivan, Robert A. Yelle and Mateo Taussig-Rubbo emphasize that ‘while, for the most part, the very expression “law and religion” reflects an assumption that law is different and separate from religion – that they are discrete kinds of things, separate species if not members of different kingdoms altogether – in fact, regarded more closely, their overlapping functions define a range of possible relationships that law has to religion, as complement and mutual support, as competitor, or as successor’ (Sullivan, Yelle and Taussig-Rubbo 2011: 3). The authors argue that developments in the interaction of law and religion will define legal issues such as ‘evolving trial processes, the law of evidence, the defining and redefining of citizenship, state security systems, family law, the law of property, new practices of sacrifice on the part of the military and the citizenry, new formations of sacral sovereignty, the transformation of geographically located religious traditions into more portable modernist ideas and practices, the consequences of transnational migration, and changes to electoral politics’ (ibid.: 4). This chapter argues that the same is true for human rights and religion, the interaction of which should be observed and understood as taking place not outside, but within religion.

Advancement in the study and advocacy of human rights is intimately dependent on the relation of human rights to religion. The rise of modern human rights has triggered a twofold movement of religious appropriation and rejection of human rights, a crucial legal translation of which is the twofold movement of reform and preservation of religious laws. As described above, based on the combination of religious variations of human rights and human rights’ variations of religion, developments of religious laws encapsulate the external and the internal law of religion and human rights. Within this conceptual framework, in its blurred practical manifestations, the actors will make their decisions. The resulting struggle with human rights ‘within’ religion will be decisive for the future of both human rights, and religious traditions, denominations and communities.

[Author’s note: PhD Strasbourg, Professor of Canon Law and Law and Religion, Faculty of Canon Law, KU Leuven. Professor of Law and Religion, Faculty of Law, University of Siena. Associate member of DRES, Droit, Religion, Entreprise et Société, University of Strasbourg. I express my thanks to Mariano Croce for comments and suggestions.]
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1  See Rosati and Stoeckl 2012: 3–6. The authors point at five dimensions of post-secular societies: the complementary learning between religious and secular worldviews and practices; the co-existence of secular and religious worldviews and practices; the de-privatization of religions; religious pluralism as opposed to religious monopoly; and the concept of ‘the sacred’ understood not only as an immanent and civic force, but also as a heteronomous transcendent force.

2  For a critique of the abuse of human rights as a religion, see Ignatieff 2003.

3  A variation of this position would include voices contrary to an explicit, universalist, religious foundation of human rights. Opposing sceptical views of a non-religious foundation of human rights, David Little argues in favour of a ‘public reason’ foundation, based on a ‘secular rationale’. See Little 2012, in particular pp. 135–7.

4  As Irene Bloom underlines: ‘In some parts of the world, including India and much of the Islamic world, human rights ideas have been understood by many as a challenge to traditional values on the part of Western observers whose appreciation of indigenous cultural dispositions and religious beliefs or of social and economical realities may be found wanting. In other parts of the world, including Latin America and much of Eastern Europe, the problems have had to do less with the perceived ‘foreignness’ of human rights norms than with the confrontation between religious institutions and authoritarian political regimes or, more recently, with conflict among ethnic and religious groups who perceive their interests to be at odds’ (Bloom 1996: 8).

5  Georg Jellinek famously held this principle in Jellinek 1974. For the understanding of the principle see DeGirolami 2013: 232, fn. 44. Jean-Philippe Schreiber sees the prioritization of religious freedom as a negative trend in contemporary law and politics. He deprecates the ‘subordination of certain fundamental rights to a sacralised religious freedom’ as well as the ‘prevalence of a sovereign religious freedom for reasons of politics or ideology on the one hand and of identity on the other’ (Schreiber 2012: 28) [Author’s translation: ‘soumettre certains droits fondamentaux à une liberté religieuse sacralisée … prévale une liberté religieuse considérée comme souveraine, aux yeux des uns pour des motifs politiques ou idéologiques, aux yeux des autres pour des raisons identitaires.’]

6  Referring to the debate on Asian values and human rights, Leena Avonius and Damien Kingsbury underline that ‘at the center of the culturalist arguments against human rights in the debate have been authoritarianism and communitarianism’, both somehow linked with the inextricable mix of culture and religion in Asia. Yet, the authors challenge the assumption, stressing that ‘all religious and cultural traditions have both communitarian and individualistic and hierarchical and equalitarian tendencies’ (Avonius and Kingsbury 2008: 7–8).

7  Flores 2008: 294. [Author’s translation: ‘la convinzione che solo l’Occidente, per storia e tradizione, abbia un legame solido e coerente con la cultura dei diritti umani.’] Here Flores is simply presenting the theory, and not endorsing it.

8  Amartya Sen celebrates ‘Ashoka’s dedicated championing of religious and other kinds of tolerance’ (Sen 2006: 50). Federico Squarcini contests Sen’s simplistic reading of Ashoka’s religious politics. See Squarcini 2011. Amartya Sen further articulates his critique of an ‘immaculate Western conception’ of rights: ‘The presumption that all this is the result of the flowering of an entirely sequestrated ‘Western civilization,’ developing in splendid isolation, would be a serious illusion. Praising an imagined insularity does little justice to the way learning and thinking tend to progress in the world, drawing on developments in different regions. Ideas and knowledge cultivated in the West have, in recent centuries, dramatically changed the contemporary world, but it would be hard to see it as an immaculate Western conception’ (Sen 2006: 57).

9  The combination of Marxist and Christian elements in the advocacy of human rights was the reason why the Roman Catholic Church condemned theologians associated to the so-called liberation theology. See Congregation for the doctrine of the faith, ‘Instruction on certain aspects of the ‘theology of liberation’, 6 August 1984. Available at http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_19840806_theology-liberation_en.html. The Instruction accused some Roman Catholic theologians to borrow Marxist theories and stated that ‘concepts uncritically borrowed from Marxist ideology and recourse to theses of a biblical hermeneutic marked by rationalism are at the basis of the new interpretation which is corrupting whatever was authentic in the generous initial commitment on behalf of the poor’ (VI, n. 10). The Instruction also condemned atheistic and Marxist’s denial of rights in the following terms: ‘Let us recall the fact that atheism and the denial of the human person, his liberty and rights, are at the core of the Marxist theory. This theory, then, contains errors which directly threaten the truths of the faith regarding the eternal destiny of individual persons’ (VII, n. 9).

10  The understanding of subsystems within religions, by reference to conflicting human rights claims, can benefit from the reflection on ‘minorities within minorities’. See Eisenberg and Spinner-Halev 2005.

11  In 1832 Gregory XVI condemned modern freedoms, explaining that ‘[e]xperience shows, even from earliest times, that cities renowned for wealth, dominion, and glory perished as a result of this single evil, namely immoderate freedom of opinion, license of free speech, and desire for novelty.’ Gregory XVI, ‘Encyclical Mirari Vos on Liberalism and religious indifferentism’, 1832. Available at http://www.papalencyclicals.net/Greg16/g16mirar.htm

12  Declaration Dignitatis humanae upheld fundamental rights and in particular religious freedom. For the background of the declaration, see Scatena 2003.

13  European Court of Human Rights, Kokkinakis v. Greece, 19 April 1993, Appl. No. 14307/88, para. 31.

14  The European Court of Human Rights has recognized the principle of religious autonomy in Fernandez Martinez v. Spain, 15 May 2012, para. 80.

15  The category of ‘religious laws’ is used here, with the awareness that no all-encompassing definition does justice to its fundamental complexity, as warranted by Vanderlinden 2002: 170–1.

16  According to the author, religious laws comprise ‘the internal spiritual laws made by religious groups themselves’, and more precisely ‘both the rules found in sacred texts and also the more practical rules developed by religious groups themselves’ (Sandberg 2011: 169–70). The author further suggests that a fourfold definition is possible, based on the purpose, source, subject and knowledge (‘pedagogy’) of religious laws (2011: 172–80).

17  In his comparison of Jewish law and Christian canon law, Asher Maoz underlines this difference: ‘Rene David and John E.C. Brierly define Judaism as ‘essentially a religion of the law’. ‘[T]he Catholic Church,’ on the other hand, ‘… did … feel it unnecessary to develop a Christian law to take the place of Roman law … Canon law was not a complete legal system designed to replace Roman law. It complemented Roman law or other ‘private’ laws, never anything more, and regulated subjects not covered by these laws such as Church organization, the sacraments, and canonical procedure.’ The separation between spiritual and temporal matters, which is at the foundation of Christianity, is alien to Judaism for Judaism encompasses all aspects of society and of an individual’s life’ (Maoz 2004: 678).

18  European Court of Human Rights, Fernandez Martinez v. Spain, Grand Chamber 12 June 2014, para. 67.

19  Mashood Baderin discusses the idea that ‘Islamic law is incompatible with the ideals of international human rights and that human rights are not realizable within the dispensation of Islamic law’ (Baderin 2003: 3).

20  Witte and Green 2012: 15. The authors argue that ‘to ignore religious rights is to overlook the conceptual, if not historical, source of any other individual and associational right’.

21  Doctrine and Covenant, 134:4. Available at http://www.lds.org/scriptures/dc-testament/dc/134?lang=eng

22  See US Supreme Court, Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints et al. v. Amos et al., decided on 24 June 1987, 483 US (1987) 327.

23  Justice Baker for the High Court of Justice, Family Division, deferred a family case to the Beth Din of New York and then guided the procedure, finally ordering the application of the Rabbinic Court’s decision. The judge so explained his choice: ‘at a time when there is much comment about the antagonism between the religious and secular elements of society, it was notable that the court was able not only to accommodate the parties’ wish to resolve their dispute by reference to their religious authorities, but also buttress that process at crucial stages – by adjourning the case for arbitration; by using wardship as a protective mechanism for the children pending the outcome of the arbitration; by making the “safe harbour” orders that enabled the mother to travel to New York with M for the purpose of taking part in the process; by holding an emergency interim contact hearing; and by giving provisional approval of the draft final order to facilitate the granting of the Get.’ Para. 35. The judge further commented: ‘The parties’ devout beliefs had been respected. The outcome was in keeping with English law while achieved by a process rooted in the Jewish culture to which the families belong.’ Para. 37. Case of Rai and Mi, decided on 30 January 2013, 2013 EWHC 100 (Fam).

24  UK Supreme Court, R v. Governing Body of JFS, decided on 16 December 2009, [2009] UKSC 15.

25  UK Supreme Court, Shergill and others v. Khaira and others, decided on 11 June 2014, [2014] UKSC 33. Lords Neuberger, Sumption and Hodge wrote: ‘[T]he courts do not adjudicate on the truth of religious beliefs or on the validity of particular rites. But where a claimant asks the court to enforce private rights and obligations which depend on religious issues, the judge may have to determine such religious issues as are capable of objective ascertainment. The court addresses questions of religious belief and practice where its jurisdiction is invoked either to enforce the contractual rights of members of a community against other members or its governing body or to ensure that property held on trust is used for the purposes of the trust’ (Para. 45).

26  European Court of Human Rights, Hasan and Chaush v. Bulgaria, 26 October 2000. The Court acknowledged religious laws by recalling ‘that religious communities traditionally and universally exist in the form of organised structures. They abide by rules which are often seen by followers as being of a divine origin. Religious ceremonies have their meaning and sacred value for the believers if they have been conducted by ministers empowered for that purpose in compliance with these rules. The personality of the religious ministers is undoubtedly of importance to every member of the community’ (Para. 62).

27  European Court of Human Rights, Cha’are Shalom Ve Tsedek v. France, 27 June 2000.

28  Deciding that Bulgaria had violated the religious freedom of the applicants, the Court considered that ‘facts demonstrating a failure by the authorities to remain neutral in the exercise of their powers in this domain must lead to the conclusion that the State interfered with the believers’ freedom to manifest their religion’. The Court further noted that ‘but for very exceptional cases, the right to freedom of religion as guaranteed under the Convention excludes any discretion on the part of the State to determine whether religious beliefs or the means used to express such beliefs are legitimate. State action favouring one leader of a divided religious community or undertaken with the purpose of forcing the community to come together under a single leadership against its own wishes would likewise constitute an interference with freedom of religion. In democratic societies the State does not need to take measures to ensure that religious communities are brought under a unified leadership’ (European Court of Human Rights, Hasan and Chaush v. Bulgaria, 26 October 2000, para. 78).

29  European Court of Human Rights, Schüth v. Germany, 23 September 2010.

30  European Court of Human Rights, Siebenhaar v. Germany, 3 February 2011.

31  European Court of Human Rights, Obst v. Germany, 23 September 2010.

32  In the concluding observations of 25 February 2014, the UN Committee affirmed: ‘Committee is aware of the dual nature of the Holy See’s ratification of the Convention on the Rights of the Child as the Government of the Vatican City State and also as a sovereign subject of international law having an original, non-derived legal personality independent of any territorial authority or jurisdiction. While fully aware that bishops and major superiors of religious institutes do not act as representatives or delegates of the Roman Pontiff, the Committee notes that subordinates in Catholic religious orders are bound by obedience to the Pope, in accordance with Canons 331 and 590 of the Code of canon Law. The Committee therefore reminds the Holy See that in ratifying the Convention, it made a commitment to implement it not only within the territory of Vatican City State, but also, as the supreme power of the Catholic Church, worldwide through individuals and institutions under its authority.’ N. 8.

33  When the UN Committee argued that the legal personality of the Holy See, as a signatory to the UN Convention, made the Holy See liable under canon law, the Holy See’s spokesperson replied that the Holy See, Vatican City, the Roman Catholic Church and its law (canon law) should not be confused. Father Lombardi explained ‘the peculiar nature of the Holy See in its quality of international law subject which adheres to the Convention, with a particular focus in the distinction from, and relationship with, the Vatican City State … and in relation with the Catholic Church, as a worldwide community of devoted people living all around the world … the members of which are subject to the law of the States in which they live and operate.’ Father Lombardi also explained the ‘peculiar and specific nature of canon law, solely pertaining to the Catholic Church and well – distinct from the civil laws of the other States’ (Lombardi 2014). [Author’s translation: ‘spiegare e precisare la natura particolare della Santa Sede come soggetto di diritto internazionale che aderisce alla Convenzione, in particolare nella sua distinzione e nel suo rapporto con lo Stato della Città del Vaticano … e in rapporto alla Chiesa cattolica, come comunità dei fedeli cattolici sparsi nel mondo … i cui membri vivono sottomessi alle leggi degli Stati dove vivono ed operano … la natura particolare e specifica della legge canonica, propria della Chiesa cattolica e ben distinta dalle leggi civili degli Stati.’]

34  This is a very sensitive area for European churches. For an attempt to design an approach to human rights consistent with the theology and law of Protestant and Orthodox Churches, see Kitanovic 2012.

35  Witte and Green 2012: 20. The authors suggest that such a ‘hermeneutic of history’ would demand a return to ‘slender streams of theological jurisprudence that have not been part of the mainstream of the religious traditions, or have become diluted by too great a commingling with it’, as well as to ‘prophetic voices of dissent, long purged from traditional religious canons, but, in retrospect, prescient of’ the beneficial role that tradition might play today.

36  Charfi 2000: 149. [Author’s translation: ‘Les lois religieuses sont souvent prises pour des lois immuables. Or la notion d’immutabilité est contraire à la nature des choses. Même pour les ibadat, c’est à dire tout ce qui concerne les rapports de l’homme avec Dieu (prière, jeune …), rares sont les règles qui pourraient être valables pour tous les temps et tous les lieux comme le veut la charia.’]

37  Portraying the debate on human rights in Roman Catholic canon law, Rik Torfs writes: ‘We must get away from the tendency to employ fundamental rights as a means of securing particular rights, though this tendency is understandable in an institution, such as the church, which is, in the technical sense of the term, undemocratic. Seen from this perspective, fundamental rights serve as a dam against the discretionary power of the authorities, a power which is not always sufficiently restrained in practice. However, basic rights are much more than an instrument for defence: to force them into this role betrays a nineteenth-century liberal mentality. Basic rights gain in moral authority, in the Church as well, whenever it is clear from their concrete coloration that they are not simply hollow demands made by the Me-generation but, on the contrary, that they raise the quality of life in the Church to a higher level’ (Torfs 1995: 89). Further background in Coriden and Örsy 1969.

38  In this regard, Charfi exposed that ‘it is clear what the notion of specificity invoked by fundamentalists to counter the universality of human rights is about. It is nothing else than a means to legitimise coercion, oppression and attacks on the freedom and the equality of human beings’ (Charfi 2000: 101). [Author’s translation: ‘La notion de spécificité invoquée par les intégristes pour contrer l’universalité des droits de l’homme apparaît sous son vrai jour. Ce n’est qu’un moyen de légitimer la contrainte, l’oppression, les atteintes qu’on veut continuer à porter à la liberté de l’homme et à l’égalité entre les êtres humains.’]

39  DeGirolami 2013: 101. See more generally pp. 100–6.
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Reframing the state in eradicating discrimination

Freedom of religion or belief and non-discrimination
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Emergence of international standards

International human rights instruments categorically insist on there being no discrimination on the grounds of religion or belief. This is clear from the language of the UN Charter itself and it is further reiterated in the Universal Declaration of Human Rights. The UN Charter’s Article 1.3 holds one of the purposes of the United Nations to be the promotion and encouragement of ‘respect for human rights and for fundamental freedoms for all without distinction’1 inter alia on the basis of religion. Entitlement to all the rights and freedoms of the Universal Declaration of Human Rights is also without distinction of any kind, such as religion, as outlined in its Article 2.2

This trend continued with the resolution of the UN General Assembly of 1960, which expressed concern regarding instances of religious and racial discrimination not being ‘sufficiently combatted’3; calling upon ‘the Governments of all States to take all necessary measures to prevent all manifestations of racial, religious and national hatred’,4 and condemning all such manifestations and practices. The coming into force of the Twin Covenants saw a further deepening of the concern with discrimination on the grounds of religion or belief. The International Covenant on Economic, Social and Cultural Rights (ICESCR) upholds in Article 2.2 that, ‘[t]he States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind’5 such as religion. The International Covenant on Civil and Political Rights (ICCPR) uses the term ‘ensure’ rather than ‘guarantee’ and emphasizes ‘no distinction of any kind’ in Article 2.1 that ‘[e]ach State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind’6 such as religion. Article 26, the ICCPR’s standalone non-discrimination provision, elaborates this as follows: ‘All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.’

In this respect, ‘the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground’7 such as religion. Non-discrimination on the basis of religion or belief is replicated in numerous other instruments too, including Article 5 of the International Convention on the Elimination of all Forms of Racial Discrimination.8

Further to the 1960 General Assembly resolution, it took the international community 21 years to finally deliver an international instrument addressing religion or belief but when it did so discrimination on the grounds of religion or belief proved its central concern. Even the title of the ‘Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief’ (1981 Declaration) is telling of its focus. ‘Non-discrimination’ on the basis of religion is repeated ten times and ‘without distinction’ once. Preambular paragraph one recognizes that States have, indeed, already ‘pledged themselves to take joint and separate action … to promote and encourage universal respect for and observance of human rights and fundamental freedoms for all without distinction’9 inter alia on the basis of religion. The preamble also recalls the original genesis of the 1981 Declaration, the concern of the 1960 General Assembly resolution about manifestation of discrimination in matters of religion or belief, and the need to eliminate, prevent and combat such intolerance.

The 1981 Declaration also provides us with the only definition in international human rights instruments focused on non-discrimination on the basis of religion or belief. This is captured in Article 2.2: ‘“intolerance and discrimination based on religion or belief” means any distinction, exclusion, restriction or preference based on religion or belief and having as its purpose or as its effect nullification or impairment of the recognition, enjoyment or exercise of human rights and fundamental freedoms on an equal basis.’10 The impetus for the ‘distinction, exclusion, restriction or preference’ may be grounded in the sense of superiority of the perpetrator,11 or the religion or belief violation or may be based on broader or intersectional prejudices regarding the victim. Furthermore, the discrimination may be perpetrated by a state or non-state actor. The determination of ‘intolerance and discrimination based on religion or belief’ can be made regardless of motive and by state or non-state perpetrator.

Article 3 of the 1981 Declaration traces the emergence of the principle of non-discrimination on the basis of religion or belief and outlines its significance. As such, it is important to consider it in full:

Discrimination between human beings on the grounds of religion or belief constitutes an affront to human dignity and a disavowal of the principles of the Charter of the United Nations, and shall be condemned as a violation of the human rights and fundamental freedoms proclaimed in the Universal Declaration of Human Rights and enunciated in detail in the International Covenants on Human Rights, and as an obstacle to friendly and peaceful relations between nations.12

Having considered the emergence and significance of this principle, let’s return to the question of discrimination on the grounds of religion or belief.

‘Grounds of’ religion or belief

Discrimination and freedom of religion or belief is concerned with the use of religion or belief affiliation as the grounds of exclusion from human rights – whether in the economic, social, cultural, civil and/or political fields. One set of concerns that the question of non-discrimination and freedom of religion or belief primarily has in mind is state restrictions, exclusions or limitations of rights on the grounds of the religion or belief of the individual rights holder or rights holders. A second set of concerns relate to determining whether actions by different non-state actors have had the effect of restricting the rights of others on the basis of religion or belief. In both cases, the religion or belief grounds may relate to the beliefs of the perpetrator or victim or a combination of the two. That is, the trigger for the discrimination may be due to the sense of superiority of the perpetrator of the religion or belief violation or on broader or intersectional prejudices regarding the victim. Though this is true of other areas of discrimination too, such as racial discrimination, it is perhaps more pronounced in relation to religion or belief discrimination.

State and non-state actors

Discrimination on the basis of religion or belief may result from state restrictions, exclusions or limitations of rights or the actions of non-state actors. The role of non-state as well as state actors in giving rise to such discrimination finds prominent recognition in Article 2.1 of the 1981 Declaration, ‘No one shall be subject to discrimination by any State, institution, group of persons, or person on grounds of religion or other beliefs.’13 Article 4.1 builds on this and also recognizes that such discrimination can be in any field: ‘civil, economic, political, social and cultural life’ and states need to pursue ‘effective measures to prevent and eliminate discrimination on the grounds of religion or belief in the recognition, exercise and enjoyment of human rights and fundamental freedoms’.14 Recognizing that both state and non-state actions can lead to discrimination, however, this is not the same as inferring an equivalence of power or impact between them.

The UN Special Rapporteur on Religious Intolerance was appointed in 1986. The resolution bringing the mandate into being for the first time suggested an explicit highlighting of the role of the state in relation to discrimination. The Commission on Human Rights resolution addressing the Implementation of the Declaration on the Elimination of All Forms of intolerance and of Discrimination Based on Religion or Belief expresses serious concern ‘by frequent, reliable reports from all parts of the world which reveal’ that the 1981 Declaration is not being implemented ‘because of governmental actions’.15 This is reinforced in the operative part of the resolution expressing deep concern about ‘reports of incidents and governmental actions in all parts of the world’16 which are inconsistent with the 1981 Declaration. When recognizing ‘the value of constructive dialogue on the complex and serious questions of intolerance and of discrimination based on religion or belief’,17 the resolution speaks of the Special Rapporteur examining such incidents and recommending ‘remedial measures, including, as appropriate, the promotion of dialogue between communities of religion or belief and their Governments’.18 Even in relation to dialogue between communities of religion or belief, therefore, the resolution returned the question squarely to the state actors. This sharp and exclusive focus on state actors has been nuanced in the years since 1986, both in the resolutions renewing the mandate as well as the practice of the mandate holders.

Seven years later, General Comment 22 of the Human Rights Committee of 1993 was again almost totally state-centred in the issues it raised in relation to discrimination. In discussing education, it speaks of public school education being given of ‘the general history of religions and ethics if it is given in a neutral and objective way’19 and specifically states that ‘public education that includes instruction in a particular religion or belief is inconsistent with Article 18.4 unless provision is made for non-discriminatory exemptions or alternatives that would accommodate the wishes of parents and guardians’.20 It balances this with the liberty of parents or legal guardians ‘to ensure that their children receive a religious and moral education in conformity with their own convictions’.21 Even in discussing coercion, which arguably often draws on non-state actors in its perpetuation, the discussion largely centres on states. It outlines the prohibition on ‘coercion’ that:

would impair the right to have or adopt a religion or belief, including the use of threat of physical force or penal sanctions to compel believers or non-believers to adhere to their religious beliefs and congregations, to recant their religion or belief or to convert. Policies or practices having the same intention or effect, such as, for example, those restricting access to education, medical care, employment or the rights guaranteed by Article 25 and other provisions of the Covenant, are similarly inconsistent with Article 18.2.22

It is, therefore, addressing state laws, policies and practices that lead to coercion.

The bulk of General Comment 22’s concerns centre around discrimination that may flow from a strong state–religion relationship. This is addressed in paragraphs 2, 9 and 10, with paragraph 9 being the most extensive:

The fact that a religion is recognized as a state religion or that it is established as official or traditional or that its followers comprise the majority of the population, shall not result in any impairment of the enjoyment of any of the rights under the Covenant, including Articles 18 and 27, nor in any discrimination against adherents to other religions or non-believers. In particular, certain measures discriminating against the latter, such as measures restricting eligibility for government service to members of the predominant religion or giving economic privileges to them or imposing special restrictions on the practice of other faiths, are not in accordance with the prohibition of discrimination based on religion or belief and the guarantee of equal protection under Article 26.23

Paragraph 2 then emphasizes that the Human Rights Committee ‘views with concern any tendency to discriminate against any religion or belief for any reason, including the fact that they are newly established, or represent religious minorities that may be the subject of hostility on the part of a predominant religious community’.24 Both this article and paragraph 10 put the burden of proof on the state to show that ‘a set of beliefs is treated as official ideology in constitutions, statutes, proclamations of ruling parties, etc., or in actual practice’, this does not result in ‘any impairment of the freedoms under Article 18 or any other rights recognized under the Covenant nor in any discrimination against persons who do not accept the official ideology or who oppose it’.25 Even in the case of conscientious objection, the Human Rights Committee insists there be ‘no differentiation among conscientious objectors on the basis of the nature of their particular beliefs; likewise, there shall be no discrimination against conscientious objectors because they have failed to perform military service’.26

The Human Rights Committee also gives a lot of attention to the question of discrimination in relation to limitations on manifestation of religion or belief. They remind States Parties that they should ‘proceed from the need to protect the rights guaranteed under the Covenant, including the right to equality and non-discrimination on all grounds specified in Articles 2, 3 and 26’ – that is, non-discrimination on the various grounds as well as the standalone non-discrimination provision. The sharpest focus is then brought to the limitation ground of ‘morality’, where the Human Rights Committee insists that:

Restrictions may not be imposed for discriminatory purposes or applied in a discriminatory manner. The Committee observes that the concept of morals derives from many social, philosophical and religious traditions; consequently, limitations on the freedom to manifest a religion or belief for the purpose of protecting morals must be based on principles not deriving exclusively from a single tradition.27

The Human Rights Committee’s concerns regarding the realization of Article 18 of the ICCPR in 1993 were clearly predominantly focused on the role of the state. The role of state and non-state actors, however, cannot be strictly separated for a number of reasons. Firstly, there is the question of the environment the state has created to facilitate or hinder enjoyment of freedom of religion or belief. This environment sets the tone for interreligious and religious–belief relationships. Secondly, there is the collaboration between state and non-state actors, which often takes place where there is a persistent pattern of discrimination on grounds of religion or belief. This may or may not be intended and may have historical roots. There may be particular concern about this in the context of a strong state–religion or state–ideology relationship. Thirdly, and in less overt instances, overturning an entrenched discrimination, even when continuing as social hostility rather than state exclusion, requires robust and positive state attention.

The 2007 mandate resolution,28 in contrast, draws much attention to the role of non-state actors. It makes specific mention of non-governmental organizations and religious bodies and refers to activities, such as interreligious and intra-religious dialogues and exchanges, that is – activities that do not necessarily involve state actors. It also refers to cultural and traditional practices, an issue that is indelibly linked with the perpetuation of a lot of the religion or belief discrimination that takes place. The preamble includes the following:

Recognizing the importance of promoting dialogue in order to enhance mutual understanding and knowledge among different social groups, cultures and civilizations in various areas, including culture, religion, education, information, science and technology, and in order to contribute to the promotion and protection of human rights and fundamental freedoms,

Underlining the importance of education in the promotion of tolerance, which involves the acceptance by the public of, and its respect for, diversity, including with regard to religious expressions, and underlining also the fact that education should contribute in a meaningful way to promoting tolerance and the elimination of discrimination based on religion or belief,…

Convinced of the need to address the rise in all parts of the world of religious extremism affecting the rights of individuals and groups based on religion or belief, the situations of violence and discrimination that affect many women as well as individuals from other vulnerable groups in the name of religion or belief or due to cultural and traditional practices, and the abuse of religion or belief for ends inconsistent with the Charter of the United Nations and other relevant instruments of the United Nations.29

The preamble also makes reference to the ‘important role’ of non-governmental organizations and religious bodies, the role of religious organizations and the importance of interreligious and intra-religious dialogue. The objectives are those of combatting ‘hatred, intolerance and acts of violence, intimidation and coercion motivated by intolerance based on religion or belief, as well as incitement to hostility and violence’30 through all appropriate measures including through exchanges,31 and with ‘strengthened dialogue among and within religions or beliefs’.32 The actors in this endeavour are to include ‘non-governmental organizations and bodies and groups based on religion or belief’.33 Dialogue, in particular, is spelt out to include non-state actors in the following:

Invites all actors to address in the context of that dialogue, inter alia, the following issues within the framework of international human rights:

(a)  The rise of religious extremism affecting religions in all parts of the world;

(b)  The situations of violence and discrimination that affect many women as well as individuals from other vulnerable groups in the name of religion or belief or due to cultural and traditional practices;

(c)  The abuse of religion or belief for ends inconsistent with the Charter of the United Nations and other relevant instruments of the United Nations.34

Subsequently, the 2012 report of the Special Rapporteur to the General Assembly addressed the controversial, but central, topic of conversion. If we consider the recommendations made at the end of that report, we see that recommendations are made to various actors: states35 and non-state actors – and specifically to civil society organizations, public and private media, religious leaders and opinion formers, religious communities, interfaith groups and development aid organizations.36 It has to be said, though, that the recommendations to state and various levels of state administration are more than four times more extensive than the recommendations to non-state actors, and that a number of those listed as non-state actors exist as state actors in many contexts. For example, religious leaders in some states are civil servants serving on state institutions and need to have their statements approved by the state. Independent civil society and development organizations may also be largely lacking in many parts of the world. Nevertheless, the recommendations specifically made to non-State actors by the Special Rapporteur are significant ones. For example, he recommended that civil society organizations pay particular attention to the vulnerable situations those forced to convert or reconvert may face;37 and for the media, religious communities and interfaith groups to provide fair and accurate information about converts and those engaging in ‘non-coercive missionary activities’.38

Statist discrimination?

Is the strong focus on the state regarding religion or belief discrimination a product of the era in which these standards were drafted, or is it intrinsic to the nature of the violations that are suffered? Certainly the snapshots of resolutions, the treaty interpretation and the report we considered above from 1986 (the resolution bringing the UN religion or belief mandate into being), 1993 (General Comment 22 on Article 18 of the ICCPR), 2007 (resolution renewing the religion or belief mandate) and 2012 reflected an increased attention to the role of non-state actors in relation to discrimination over that timeframe. Though the 2012 report of the Special Rapporteur on freedom of religion or belief to the General Assembly targeted the state with most of its recommendations, it also addressed non-state actors in some detail.

The broader discrimination concerns of international human rights law, for example in addressing women and race, address non-state actors more prominently. What is more is that they consider the role of non-state actors as central to tackling discrimination. Let’s examine this, before returning to the question of why this disparity with discrimination in the field of religion or belief?

The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) pre-dates all freedom of religion or belief protections other than those reflected in the UN Charter and UDHR. It offers important insights into discrimination as an early UN standard tackling this scourge. The fate of ICERD and freedom of religion or belief standards were sharply separated subsequent to the UN General Assembly’s joint 1960 concern with both racial and religious discrimination, due to the latter proving too controversial for a steady drafting effort by the international community. Let’s turn, then, to the extent to which ICERD recognizes non-state actors in the effort to eradicate racial discrimination.

First, we can observe that the definition of intolerance and discrimination based on religion or belief in Article 2.2 of the 1981 Declaration largely mimics the definition of racial discrimination in ICERD, namely:

any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.39

In condemning racial discrimination, however, the range of measures States Parties are to undertake includes the state undertaking ‘not to sponsor, defend or support racial discrimination by any persons or organizations’40 and reviewing and nullifying all laws and policies that have the effect of ‘creating or perpetuating racial discrimination wherever it exists’.41 This is to include a review of local policies. Two other measures reach deep into the non-state sector.

Article 2 contains the ‘fundamental obligations’ of the Convention, as ICERD itself recognizes.42 It upholds that ‘[e]ach State Party undertakes to encourage, where appropriate, integrationist multiracial organizations and movements and other means of eliminating barriers between races, and to discourage anything which tends to strengthen racial division’.43 The rights that are to be enjoyed without discrimination include the right to nationality,44 the right to marriage and choice of spouse,45 and the right to inherit.46 We know that the enjoyment of these rights are very commonly challenged in many parts of the world in relation to religion or belief affiliation, and these violations are not only perpetuated by law but also by practices, interfamilial threats and traditions. These strong measures are supplemented by recognition that States Parties are to adopt ‘immediate and effective measures, particularly in the fields of teaching, education, culture and information, with a view to combating prejudices which lead to racial discrimination and to promoting understanding, tolerance and friendship among nations and racial or ethnical groups’.47

Turning to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), we see similarly robust obligations on states. CEDAW lays out its key ‘action plan’ in Article 2, which addresses what states undertake to pursue ‘by all appropriate means and without delay’48 in order to eliminate discrimination against women. Although these are state actions to be pursued, they show clear recognition of the important role of non-state actors for discrimination against women to be eliminated. This is laid out very clearly in the following, which calls on the state to undertake to ‘take all appropriate measures to eliminate discrimination against women by any person, organization or enterprise’.49 The following also reflects a deep concern with non-state actions, calling upon states to take ‘all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women’.50 In fact, it puts legislation, laws and regulations on a par with customs and practices. In doing so, it tackles a horizon that those tackling discrimination on the basis of religion or belief have yet been reticent to address.

Women’s rights has long recognized that ‘sex is a central organizing category in society’ (O’Donovan and Szyszczak 1988: 2). In addressing non-discrimination on the basis of sex, therefore, it is recognized that what needs to be addressed is ‘the underlying structures and power relations that contribute to the oppression of women’, to ‘transform these structures’ (Charlesworth and Chinkin 2000: 231) and contribute ‘to a world transformed by the interests of women’ (Charlesworth and Chinkin 2000: 248). This has helped to foster deeper understandings of non-discrimination, such that it goes beyond current state action and additionally takes on board the burden of history and the very structures that ensure the persistence of discrimination. Furthermore, expectations have shifted from the state’s ‘duties of restraint’ since this results in ‘the many forms of structural discrimination which cannot be traced to individual action go unremedied’ (Fredman 2008: 176). The focus has therefore moved human rights discussions from ‘formal’ equality (a claim for equal treatment in relation to another individual or group) to ‘substantive’ equality (a recognition that where the starting point is unequal, then merely levelling the playing field cannot deliver equality). Formal equality, ‘while important, is often radically inadequate to achieve equal enjoyment … because of significant historically determined differences’ (Yamin 2009: 6). Substantive equality focuses on facilitating enjoyment on an equal basis with others. It recognizes that positive measures – for example preferential treatment, positive discrimination, or affirmative action – may be required for ‘racial and ethnic minorities, women, persons from scheduled and lower castes, and persons with disabilities – to combat the constraining effects of socially construed circumstances’ (Yamin 2009: 6). There is ‘not just a duty on the public authority to eliminate discrimination from its activities’ but also to ‘act positively to promote equality of opportunity and good relations between different groups throughout all its policy-making and in carrying out all its activities’ (McCrudden 2003: 21). This duty is an ‘active’ one (McCrudden 2003: 21).

From even a brief overview of these two treaties, it is clear that ICERD and CEDAW give much greater prominence to the role of non-state actors and the need to stamp out prejudices and prejudicial practices and traditions at the societal level. At one level it is clear that this great robustness is, at least in part, due to the fact that ICERD and CEDAW constitute binding legal treaties and are more expansive and detailed than the various freedom of religion or belief standards found across a variety of instruments. However, it may also be due to the great hesitancy in addressing the roots of discriminatory practices relating to religion or belief.

The roots of such discriminatory practices are no less established than the prejudices that burden racial discrimination or discrimination against women, quite to the contrary in fact. UN Sub-Commission expert Arcot Krishnaswami wrote in 1960 that, ‘[u]nderlying most discriminatory practices are prejudices which have crystallized into mores of a society. In the particular case of attitudes towards religions or beliefs, perhaps more than in any other field, mores are slow to change since they stem from deeply held convictions’ (Krishnaswami 1960: 63). In many societies, the ‘normalization’ of such prejudicial mores has only crystallized further in the years since 1960. This was reflected in the expression of concern by the Human Rights Council in its resolution in 2007, with regard to ‘the persistence of institutionalized or social intolerance and discrimination practiced against many in the name of or due to their religion or belief’.51 Since discrimination related to religion or belief, like racial discrimination and discrimination against women, is propped up with beliefs of superiority, entitlement, exclusion and longstanding prejudices, it is surprising that the role of non-state actors and the need to eradicate engrained societal practices have, so far, gained so little attention in international instruments. This has occurred despite the fact that international instruments addressing discrimination, even those predating the religion or belief instruments, give much sharper and more detailed attention to the need to strike at these roots of discrimination by acknowledging discrimination at all levels of society and the need for non-state actors to be partners with states in its eradication. So why is this so?

The reticence around religion or belief discrimination

It is suggested that the reasons centre around one of the central issues raised in General Comment 22 – the state–religion relationship. It is the burden of the state–religion relationship, allied with the state offering religious autonomy to varying extents to some religious communities, that has likely made the international community reticent to show recognition for the need for far-reaching and serious measures for the eradication of religion or belief discrimination for all. We see there that the Human Rights Committee does not prohibit a state–religion relationship in General Comment 22, but expresses deep concern about the discriminatory consequences that may flow from such a relationship. The Human Rights Committee insists that such a relationship should not ‘result in any impairment of the enjoyment of any of the rights under the Covenant … nor in any discrimination against adherents to other religions or non-believers’.52 The General Comment offers the examples of eligibility for government service, economic privileges, restrictions on practice of other faiths53 and conscientious objection.54 The burden of proof is on the state to show that such a relationship does not result in ‘any impairment of the freedoms under Article 18 or any other rights recognized under the Covenant nor in any discrimination against persons who do not accept the official ideology or who oppose it’.55

The UN Special Rapporteur on freedom of religion or belief made this question the central focus of his 2011 report. In it, he reiterates the Human Rights Committee position that ‘while the notion of State religions is not per se prohibited under international human rights law, States have to ensure that this does not lead to a de jure or de facto discrimination of members of other religions and beliefs’.56 He then gives attention to discrimination regarding privileging a particular religion or belief in oaths, in fostering national identity,57 in the historic references of a society, cultural heritage58 or ‘specific status positions on behalf of religious or belief communities’,59 all areas that one may consider as being the more innocuous areas of discrimination. He argues, however, that even regarding such matters states ‘should ensure that these provisions are conceptualized and implemented in a non-discriminatory manner’.60 His rationale is that ‘[r]eference to the predominant historical role of one particular religion can easily become a pretext for a discriminatory treatment of the adherents to other religions or beliefs. There are numerous examples indicating that this is actually the case.’61 All in all, he speaks of how ‘it seems difficult, if not impossible, to conceive of an application of this concept [that is, an official State religion] that in practice does not have adverse effects on religious minorities, thus discriminating against their members.’62

Conclusion

The prevalence of a variety of state–religion relationships and privileges, it is suggested, has impacted the lack of robustness and clarity of international instruments that address discrimination based on religion or belief, in contrast, for example, with the muscularity of provisions regarding discrimination against women or on the grounds of race. Too much power rests on maintaining systemic discrimination and privileges. Too many governments rest on such systems for their authority and believe that without the ‘religion card’ or ideological ‘card’, their power would be no more. In the meantime, international instruments regarding religion or belief discrimination continue on the fiction that this area of discrimination is less ‘rational’. Even in its more extreme forms, religious discrimination does not appear out of nowhere. As the UN Special Rapporteur stated during the presentation of his report at the UN Human Rights Council, ‘[m]anifestations of collective hatred [collective religious hatred] do not “erupt” like a volcano, but they are caused by human beings, whose actions or omissions can set in motion a seemingly unstoppable negative dynamic in societies.’63 Such hatred is ‘often caused by a combination of fear and contempt, which can trigger a vicious cycle of mistrust, narrow-mindedness and collective hysteria’ and the role of states is to ‘take an active role in trust-building through public institutions’ and provide for an ‘open, inclusive framework in which religious or belief-related pluralism can unfold freely and without discrimination’.64

This chapter has argued that non-discrimination in relation to religion or belief has gradually given increased recognition to the need for robust action by all actors, at all levels and in all fields in order. This evolution has slowly given more recognition to the need for engaging with non-state actors and taking an active role in providing an environment where ‘distinction, exclusion, restriction or preference based on religion or belief and having as its purpose or as its effect nullification or impairment of the recognition, enjoyment or exercise of human rights and fundamental freedoms on an equal basis’65 is eradicated. A consideration of some parallel provisions in the field of racial discrimination and discrimination against women suggests a much more robust and earlier attention has been given to the measures required for the eradication of discrimination. The chapter therefore concludes that non-discrimination on the grounds of religion or belief needs to evolve to take on board such insights and play ‘catch up’ in relation to these other human rights provisions addressing discrimination.
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Conscientious objections

Protecting freedom of conscience beyond prejudice

Javier Martínez-Torrón



Definitional issues

In this chapter I have adopted a broad perspective when trying to define the general notion of conscientious objection. I consider this the most adequate attitude, in view of the very diverse conflicts that may arise between law and individual conscience; and in view also of the different positions that can be found in legal literature,1 which are partly due to the difficulty to distinguish this concept from other neighbouring, and often ambiguous, concepts – for instance, civil disobedience.

From such perspective, conscientious objection can be defined as the individual’s refusal, grounded on reasons of conscience, to accept a behaviour that is in principle legally required, either by the law directly (legislation, regulations or judicial orders) or by a contract endorsed by the law. This concept of conscientious objection includes every conduct contrary to the law, motivated by axiological – and not merely political or psychological – reasons, inspired in religious or non-religious beliefs, which could be aimed at different purposes: e.g., to elude the behaviour demanded by the law or the punishment established for its contravention, or even to obtain the modification of the law through the example provided by the voluntary and passive acceptance of the state’s repression (see, for further details, Navarro-Valls and Martínez-Torrón 2012: 34–7).

Conscientious objections are directly linked to the human right to freedom of thought, conscience and religion, recognized by international instruments and, with one or other terminology, by most world’s constitutions (see generally Hammer 2001; Taylor 2005). Freedom of conscience does not consist only in the individual’s right to choose the moral principles that guide his life; it entails also the right to maintain behaviour in conformity with the binding rules stemming from those moral choices – both in ordinary and in extraordinary circumstances. Indeed, conscientious objection is not an independent right but a specific type of situation, characterized by a conflict between the imperative dictates of individual conscience – protected by freedom of conscience – and a legal obligation. It is important to note that, properly speaking, the notion of conscience here utilized does not comprise any and every intellectual option inspired by personal views but the ensemble of supreme personal rules of conduct, rooted in religious or non-religious beliefs, which have for the individual a compelling force higher than any other normative reference (see Greenawalt 1987: 26).

Being an expression of the human right to freedom of conscience, conscientious objection is a normal part of the legal order and not an exception to the legal order that might require an accommodation only when necessary for political reasons. However, while it is undisputed that freedom of conscience enjoys the maximum degree of protection in international law and in national legal systems, there is less consensus about whether such protection covers the individual’s right to obtain an exemption from complying with ordinary legal provisions of general applicability, especially when those provisions are considered neutral, i.e., when they pursue a legitimate secular goal and are aimed at being applied, in principle, in a non-discriminatory fashion. In addition, even when we acknowledge the right to obtain legal exemptions, it is still necessary to face other issues – e.g., to which types of conscientious objections such right would apply and under which conditions it should be appropriate to grant legal exemptions.

It is easy to understand the enormous possible variety of situations implicit in the foregoing concept of conscientious objection. The most widespread case is objection to military service, but comparative law provides many other examples: e.g., conscientious objection to cooperate in abortion or euthanasia procedures, to undergo certain medical treatments, to work on days of religious sabbatical rest, to contribute to the public health insurance system, to remove some personal symbols of religious significance (such as a hijab, yarmulke or kirpan), to pledge allegiance to the national flag for considering it an act of idolatry, to some educational contents or practices at school, to solemnize or register same-sex marriages, etc.2

Conscientious objections are permanently unpredictable and their diversity increases in proportion to society’s religious and ideological pluralism, and also in proportion to the growing legislator’s intervention in new areas of social life. This is a consequence of the fact that conscientious objection, albeit sometimes rooted in institutional religious beliefs, is essentially an individual phenomenon.3 The conscience of each person, affirming its individual autonomy, is the key factor that may generate a conflict with a concrete legal obligation. This is especially true in the context of Western societies, characterized, among other features, by an interventionist and omnipresent state, and often by a cultural climate that is highly permissive with regard to some ethical patterns and significantly rigid with regard to others (without providing always a clear and rational justification for that double standard). Such combination of elements is likely to produce areas of conflict in societies that tend to be more and more multi-religious, and in which individual atheistic and de-institutionalized moral attitudes are increasingly developing.

The diversity and unpredictability of conscientious objections – I use the plural intentionally – explains the difficulties to regulate them exclusively through legislation or statutory law, which would be efficient only with regard to the cases of objection that have a substantial spread in society. Often, the legal treatment of the problems derived from conscientious objections is better achieved through the courts. With or without legislative regulation of conscientious objection – even more in the latter case – only the courts can ultimately perform the individualized analysis that cases of conscientious objection demand.

In any event, it is important to emphasize that conscientious objection is a matter not susceptible of simple solutions and requires a careful analysis in situations that are often complex. As explained below in more detail,4 this is mainly due to the fact that conscientious objections are something very different from an alleged unreasonable behaviour contra legem (against the law) and are rooted in ethical reasons that are essential for the individual – but often without sufficient (or any) relevance for society.

Two basic approaches to the legal treatment of conscientious objections

Even at the risk of simplifying such a difficult issue, it is probably accurate to affirm that there are two basic approaches to determine the appropriate legal treatment of conscientious objections. One can be described as legalism and the other as balance of interests.

The legalist perspective, frequent in the civil law tradition, departs from two premises: the legislator is always right, and the legal system can be ultimately reduced to legislation (D’Agostino 1982: 44). From that angle, every conflict between conscience and law – which is mainly understood as statutory law – must be resolved always in favour of the latter. Any other solution would imply a risk for juridical certainty, a danger of disintegration of the legal order, for the enforceability of general legal rules would be at the expense of each individual conscience’s choices, which are unpredictable and not necessarily reasonable. Freedom of thought, conscience and religion is interpreted in a restrictive way, as protecting only against those laws specifically aimed at obstructing some particular religion or belief, or religion in general. Exemptions from the obligations imposed by a neutral law – i.e. a law that pursues legitimate secular goals – could be granted only by the law itself. In other words, conscientious objection to a legal obligation of general applicability could be alleged legitimately and successfully only when there is an interpositio legislatoris, that is, when it has been explicitly accepted by the legislator.

In contrast, the approach of the balance of interests proceeds originally – and probably this is not coincidental – from a conception of the law more distant from the prejudices of legal positivism; in particular, from a judge-made law as North American law.5 Its centre of gravity is not the intangibility of statutory law but the search for the maximum possible degree of protection for freedom of thought, conscience and religion. Hence, conscientious objection is not deemed as a tolerated exception to the general legislative rule that, according to the positivist mythology, would absorb in itself the entire content of justice. On the contrary, as freedom of conscience is a constitutional value in itself – and therefore a rule, not an exception to a rule – it demands ‘a physiologic, and not a traumatic, recognition of conscientious objection’.6 Conscience-based objection, accordingly, is not observed with diffidence, as an evasive attitude towards the legal system, but is analysed, in the light of its conflict with other legal interests represented by the objected law, as the result of an attitude that ‘endeavours to affirm great ideals in minor situations’.7

My position is, naturally, favourable to the balance of interests’ approach, among other reasons because it is founded upon a much more precise – more realistic – analysis of facts. In effect, legalism is based, consciously or not, on a certain misrepresentation of reality. As explained below in more detail, neither the so-called neutral laws are actually neutral, nor the interest represented by the objected law is the only public interest involved in these cases. In addition, the position of the balance of interests, correctly understood, in no way entails any danger of disintegration or pulverization of the legal order.8

Conscientious objection in international law

The clearest example of conscientious objection undisputedly recognized in international law is objection to military service,9 although none of the great international treaties explicitly include it among human rights (which is probably due to political pragmatism, for many countries would have opposed such provision in an international treaty). Different organizations, such as the United Nations, the Council of Europe, the European Union or the Organization for the Security and Cooperation in Europe, for a long time now have deployed significant efforts to put political pressure on states to recognize the right to refuse to perform compulsory military service on religious or moral grounds and establish an alternative civil service (see generally Takemura 2009). Thus, for instance, the UN Human Rights Committee, in its General Comment to Art. 18 ICCPR, has declared that, although the ICCPR ‘does not explicitly refer to a right to conscientious objection … such a right can be derived from article 18, inasmuch as the obligation to use lethal force may seriously conflict with the freedom of conscience and the right to manifest one’s religion or belief’.10

Naturally, such reasoning, as well as the applicability of Art. 18 ICCPR, are equally valid for other types of conflict between individual conscience and legal rules. Indeed, the same General Comment emphasizes that the notion of manifestation of freedom of religion or belief must be broadly interpreted, including moral duties that are not strictly ceremonial or worship acts.11 This is consistent with the terminology utilized by Art. 18.1 ICCPR, which protects the right to manifest one’s religion or belief ‘in worship, observance, practice and teaching’.12 A contextualized interpretation of the term practice, which takes into account that freedom of thought, conscience and religion protects both religious and non-religious beliefs, certainly renders it difficult to understand such term as reduced to ritual or teaching activities. Practice seems to refer to other manifestations of religion or belief not covered by the words worship, observance and teaching, and leads to the conclusion that it includes the citizens’ right to conduct a personal life in accordance with the dictates of their conscience.

In this direction, with explicit reference to conflicts between the exercise of freedom of conscience and legal obligations, official guidelines of OSCE/ODIHR have stressed that national legislations or constitutions should be sensitive and try to adapt to the ‘many circumstances where individuals and groups, as a matter of conscience, find it difficult or morally objectionable to comply with laws of general applicability’.13 In harmony with such guidelines, the Parliamentary Assembly of the Council of Europe has adopted a number of resolutions or recommendations aimed at urging the recognition and protection of some types of conscientious objection that have acquired social significance – in particular the objection of medical personnel to cooperate in abortion and other lawful procedures performed in medical centres;14 and the right of Muslim women to wear a headscarf in public places or schools.15

Within the European Union, the Charter of Fundamental Rights (CFREU) contains a clear recognition of conscientious objection. Immediately after guaranteeing freedom of thought, conscience and religion in Art. 10.1,16 and in direct connection with it, Art. 10.2 provides that ‘the right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right’. It must be noted that Art. 10.2 CFREU does not refer to a particular type of objection (for instance, to military service) but to conscientious objection in general.

The interpretation of this provision is not completely clear with respect to the relation between national laws and the right to conscientious objection. However, in my opinion, in no case the reference to national laws can be understood as synonymous with submitting the recognition of conscientious objection to the interpositio legislatoris, i.e., to the specific acceptance of a particular type of conscientious objection by statutory law. On the one hand, it would be overtly unreasonable to make the very existence of a European fundamental right dependent on the exclusive will of a national legislator. And on the other hand, if the recognition or not of conscientious objection would be contingent on the sole factor of its recognition by national legislation, it would make no sense to include explicitly such fundamental right in the EU Charter. In my view, Art. 10.2 CFREU is aimed at recognizing that conscientious objection is a protected manifestation of freedom of conscience and that limitations on it can only be imposed by properly approved laws. In other words, the sentence ‘in accordance with the national laws’ refers to the fact that national legislatures are naturally competent to regulate the most frequent cases of conscientious objection as well as to establish appropriate limitations on such right. Moreover, legislation on conscientious objections cannot be conceived in a way that, directly or indirectly, results in a rejection of them.17

In contrast, the Strasbourg jurisdiction has been traditionally reluctant to acknowledge conscientious objection to neutral laws as a protectable manifestation of the freedom of thought, conscience and religion guaranteed by Art. 9 ECHR (see, in more detail, Martínez-Torrón 2012b: 363, 369–74). Such attitude can be observed, for instance, in the cases concerning objection to compulsory military service (see Taylor 2005: 148–53; Takemura, 2009: 95–109; Navarro-Valls and Martínez-Torrón 2012: 97–105), and in the cases regarding the wearing of Islamic headscarves or other garments of religious significance in contravention of national laws or regulations.18

It looks like in those cases the European Court was afraid of drawing all the consequences from its own general jurisprudential principles, and in particular from its clear statement that ‘the right to freedom of religion as guaranteed under the Convention excludes any discretion on the part of the state to determine whether religious beliefs or the means used to express such beliefs are legitimate’.19 This has not certainly been the Court’s attitude with respect to other fundamental freedoms. Moreover, to some extent the Court obliterates the fact that refusing to duly protect conscientious objection puts objectors in a situation of, at least, indirect discrimination – in the case of objection against neutral laws – in overt contrast with the sensitivity towards such type of situations shown by other European institutions.20 It also ignores some judgments in which the European Court itself has required national legal systems to avoid discriminations by omission, i.e., discriminations produced by legislation that neglects to treat differently situations that are factually different.21

Nevertheless, a 2011 judgment of the Grand Chamber of the European Court may suggest a shift towards a stronger protection of freedom of conscience vis-à-vis state laws that pursue legitimate secular goals. In Bayatyan, the Court used two arguments that are particularly relevant here. First, although Article 9 ECHR does not specifically mention conscientious objection, freedom of conscience is protected by that article when there is ‘a serious and insurmountable conflict’ with legal duties and is based on a ‘conviction or belief of sufficient cogency, seriousness, cohesion and importance’. Second, the penalties imposed on the applicant could not be deemed a measure ‘necessary in a democratic society’ if there were other alternatives to accommodate the competing interests of the state and the conscientious objector.22

The Court referred those arguments to the particular situation of an objector to military service, but no doubt they are applicable to all other types of conflicts between individual conscience duties and neutral laws. It would be unsustainable to affirm that the European Court’s reasoning is valid only for objection to military service or for other ‘reasonable’ objections – i.e., for those convictions that the Court decides to select in the future as ‘deserving’ a qualified protection by article 9 ECHR – among other reasons because the Court itself has declared repeatedly that states are not competent to assess the legitimacy of beliefs and the means to express them.23 If the state cannot make such an assessment, even less can the Court. The relevant factor is not to count on the sympathy or acquiescence of the state, or the European Court, but to verify that the conflict of conscience is grounded on beliefs – religious or not – ‘of sufficient cogency, seriousness, cohesion and importance’.

Some common mistakes about conscientious objections

As indicated at the beginning of this chapter, the issue of conscientious objection is all but easy, among other reasons because it touches upon the ethical sensitivities of society and involves important questions about when it would be necessary – or legitimate – to grant exemptions from legal obligations of general applicability. It is easy to understand that conscientious objection is a theme that often raises emotional reactions – also among legal scholars or among judges – which are sometimes reflected in a distorted legal analysis of this type of situation. In this section I will briefly refer to some common mistakes about them and explain why I consider them mistakes.

Conscientious objectors lack solidarity and civic spirit, as demonstrated by their rejection to obey a democratically approved law

This is normally untrue. Conscientious objectors no doubt refuse to abide by certain legal provisions, but normally they are persons of high moral standards, a characteristic that is a condition to be a good citizen. Their elevated concept of morals is precisely the cause of their scruples of conscience and the origin of their personal drama. Objectors confront a serious internal conflict.24 They have to yield either to the legal norm of the state or to the ethical norm invoked by their own individual conscience, which they consider their supreme law. Conscientious objectors find it impossible, in a particular case, to harmonize their double loyalty: to their conscience and to society. This is the reason why they endeavour to be exempted from a particular legal obligation, which would make it possible for them to keep that harmony. Those persons are under a heavy moral burden, for, unless they are recognized the relevant legal exemption, they are destined to choose between either disobeying the secular law or disobeying their supreme ethical rules. The former alternative entails a material punishment; the latter, a moral sanction.

Conscientious objectors are usually good citizens, and want to continue to be deemed as such. Some scholars have affirmed that true conscientious objectors must be prepared to submit to the penalties established by the law if they are not afforded the requested exemption from legal duties (Greenawalt 1987: 313). I am not persuaded by this argument, which would require every conscientious objector to be a sort of ‘social hero’, and would imply that some people – often belonging to religious or belief minorities – must pay a price for the exercise of their freedom of conscience. This is definitely not the best policy for the promotion of fundamental rights.

Conscientious objection should not be recognized, for the law must be equal for all, and all citizens must be obliged to comply with legal provisions. Granting the legal exemption requested by objectors would be discriminatory for those who refuse to obey the law on other grounds

This argument sounds persuasive at first glance but forgets an essential factor, namely that freedom of conscience, being a fundamental right, is part of the law – and certainly a very significant part of it. Exercising freedom of conscience is part of the normality of legal dynamics in a democratic society. As this freedom protects, in principle, the individual’s right to accommodate his personal daily life to the dictates of his conscience, it is not surprising that conflicts between state laws and freedom of conscience may occasionally arise, especially if we consider that all laws have some ethical foundation (near or remote, visible or less visible) and that the activity of legislators tends to affect more and more aspects of social life. Indeed, a sensible legislator should keep in mind the plurality of moral views in society and endeavour to act a priori, enacting legislation in a way that avoids such conflicts as much as possible.

However, if prevention did not work in due course (because the legislator was negligent or merely because legislation cannot foresee every possible circumstance) the fact that the courts, or the legislator, recognize a posteriori the objectors’ right to a legal exemption is not necessarily discriminatory for those who reject the same legal obligation on other grounds – e.g., medical personnel that deny their participation in legal abortions because they prefer a less bloody or more timely medical practice; employees who refuse to work on Saturdays out of mere convenience or preference; women who desire to cover their heads because they may think it is fashionable; or parents who reject some school subjects or practices for their children just because they do not like them or consider them unnecessary or useless. The foregoing examples of refusals to comply with a legal obligation are not the consequence of the exercise of a fundamental right; they may be based on perfectly legitimate choices but cannot be considered equivalent to refusals grounded on a serious, sincere and insurmountable moral duty. Conscientious objections are the result of the exercise of freedom of conscience and are founded on moral conceptions – religious or not – that are not just a matter of unstable or capricious choices. On the contrary, they are imperative for the individual, often more binding than obligations solely derived from state legislation. To put the people that try to elude a legal obligation out of mere preference or convenience on an equal footing with conscientious objectors would imply, to use the expressive description used by a scholar, treating religion or belief as a hobby (see Carter 1987).

Conscientious objection should not be recognized, for it is an expression of a private interest and the state must protect the public interest represented by the law

Again, this argument seems persuasive at first sight but is in fact based upon an inaccurate analysis of the actual juridical interests that are in the balance. It is an argument typical of the legalist position25 and can be summarized as follows: freedom to act according to one’s own conscience is naturally a legitimate interest, but it is just a private interest, and therefore it must yield in front of the public interest represented by the law.

This is a misrepresentation of reality. On the one hand, citizens’ freedom to live according to their conscience is not merely an individual or private interest. From the state’s perspective, being freedom of conscience a fundamental right, its protection is a public interest – and indeed a public interest of the highest rank. This applies to all cases of conscientious objection, independently from their bigger or lesser social significance. Elementary as it may sound, this fact is frequently forgotten. On the other hand, in the situations of conscientious objection what is really at stake is not the public interest represented by a law, for normally the objector does not seek the derogation of a particular legal obligation but only to be exempted from it (see Onida 1982: 229). The real public interest in conflict with freedom of conscience is rather the interest in ensuring the application of a norm in the hundred per cent of cases, without any exception whatsoever. If we measure the public interest by the potential harm it may suffer, the public interest actually ‘endangered’ by a particular conscientious objection is that part of the aim pursued by a law that would be affected if a legal exemption is recognized to objectors. As conscientious objectors are normally a minority, it is easy understandable that the public interest represented by the law is often not seriously harmed by agreeing to the requested legal exemptions.

In other words, the coordinates for the analysis of conflicts between law and conscience are completely different from the ones presented by the legalist approach previously described. We do not face a situation of private interest versus public interest. We are in the presence of two public interests in confrontation; and one of them is of the maximum category, for it is rooted in the exercise of a fundamental right – freedom of conscience – which is universally included in the international documents for the protection of human rights.

Conscientious objections should not be recognized because it would make the enforceability of the law contingent upon the voluntary acceptance of each individual, which would ultimately lead to the disintegration of legal order

This is perhaps one of the most far-fetched arguments against conscientious objection, and nevertheless it has been occasionally used by some constitutional courts.26 To affirm that protecting conscientious objections against legal obligations – as part of the guarantee of freedom of conscience – entails a danger of disintegration of the legal order is, in the best of cases, a clear overstatement. As indicated above,27 the position I defend in these pages is the balance of interests, and not an automatic predominance of conscientious objection in front of neutral laws – which would be as inappropriate as the automatic predominance of neutral laws in front of freedom of conscience.

The balancing process is aimed, precisely, at analysing the juridical interests in conflict to determine which of them must prevail in the particular case. As occurs with all fundamental rights, the exercise of freedom of conscience – and hence the right to conscientious objection – is subject to legitimate limitations. In the case of European countries, such limitations are enumerated in Article 9.2 ECHR.28 No matter how neutral a legal rule appears prima facie, its imposition against the dictates of an individual’s conscience is an interference with a fundamental right. And, according to Article 9.2 ECHR, the only legitimate restrictions on freedom of thought, conscience and religion are those which, being ‘prescribed by law’, can be considered ‘necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others’.29 The term necessary has been interpreted by the Strasbourg Court as responding to a ‘pressing social need’.30

Freedom of conscience is not an absolute right. Nobody can seriously argue that all types of conscientious objection, in all circumstances, must be protected by the law. That would indeed have a destructive influence on the legal order. The balance of interests approach departs from the premise that freedom of conscience implies the right to keep one’s conscience safe in front of a legal interference – even when such interference proceeds from a neutral law – but in no event affirms that this is an unconditional right. What the balance of interests approach seeks is to compel state authorities to justify, in the particular cases, the necessity of refusing a conscientious objection based on sincerely held beliefs. In other words, to demonstrate that the application of a legal rule without any fissures at all is strictly necessary – not just convenient, useful, or easier than the opposite – and that it is also necessary to deny all exemptions to the people who, in exercise of their freedom of conscience, allege grave moral scruples to abide by that rule.31

Justifying the refusal to recognize the right to conscientious objection is certainly more difficult in the cases characterized by the fungibility of the relevant legal obligation, i.e., when the activity required from the objector can be easily required from another person without undermining the public interest involved (as, for example, in the objection to be part of a jury or to cooperate in lawful abortion procedures).32 Other times, however, to find such justification will not be hard. In any event, the state should be bound to provide a specific reason for rejecting the accommodation of conscience claims, instead of assuming axiomatically that denying legal exemptions to objectors is always necessary to preserve the public interest embodied in the relevant law.

It is important to add that, in the balancing process that must characterize the analysis of cases of conscientious objection, the courts must avoid too simple solutions, for instance in terms of a mere response of ‘yes’ or ‘no’ to the objectors’ requests. Sometimes, the crucial point consists in interpreting a legal rule in a way that permits the maximum possible adaptation to the moral duties alleged by objectors. This is the underlying idea in the judicial doctrines of the ‘least restrictive means’ in the United States and the ‘minimal impairment’ in Canada.33 When freedom of conscience must yield to other legal interests, applying the law in the way least prejudicial to objectors should not be an option for the state but rather a strict obligation.

Conscientious objections should not be protected, for it would grant objectors the right to impose their moral opinions on others, against the ethical neutrality of the law

This argument is based on a false premise, for the law is never ethically neutral. Describing conscientious objection as a situation of conflict between conscience and a neutral legal rule may be misleading if we are not attentive to the proper meaning of the words. The use of the term ‘neutral laws’ in this context is accurate as far as we interpret is as referred to laws that pursue a legitimate secular goal, but the so-called ‘neutral laws’ are indeed not characterized by their ethical neutrality. All laws have an ethical foundation, more or less visible, and more or less direct, depending on the cases. Laws are grounded on moral values that a society deems necessary to enforce. After all, the law ultimately consists of a series of instruments through which a society endeavours to organize itself around diverse values that are essentially ethical – and of course pre-juridical (see, for further details on this idea, Martínez-Torrón 1999: 225 ff).

Generally, the ethical foundation of a legal norm corresponds to values accepted by the largest part of a given society. As a consequence, legal norms will not usually collide with the morals or the conscience of the majority of the people – which has been moulded, to a large extent, by the most influential religions or beliefs present in that particular society. However, it is not surprising that a legal norm may clash with the conscience of people who maintain religious or belief options that are different from the ones held by the majority. In other words, neutral laws are aimed at realizing – and preserving – ethical values that are socially recognized as civic values and have often a religious origin. To discard a priori, without further consideration, the possibility to argue conscientious objection against neutral legal norms implies, de facto, a potential discrimination against individuals and religious minorities that do not share the underlying values adopted by the majority. The automatic refusal of the legitimacy of conscientious objections against a neutral law is, in reality, a moral imposition of the majority. And, on the contrary, when conscientious objectors request a legal exemption, they do not seek to impose their moral views on anyone but merely to be recognized their right to lead a life in accordance with their conscience, within a society that has opted for other ethical values.

In the best of cases, the recognition of legal exemptions derived from conscientious objection should depend on the ‘reasonableness’ of the relevant moral principles at issue

This argument overlooks something that is crucial to properly understand the role of the state vis-à-vis fundamental rights, including, of course, freedom of conscience. The fact that the protection of freedom of conscience, as all other fundamental rights, is a public interest of the utmost importance does not imply that the state endorses any and every moral conviction of citizens – for the same reasons that, for instance, the guarantee of freedom of expression does not imply that the state approves or recommends any and every opinion expressed by people speaking publicly. The state is obliged to protect freedom of conscience, but not to identify with the moral principles held by all individuals (which would be, moreover, impossible, for often the principles held by some people contradict the principles held by others).

As a consequence, the legal guarantee of conscientious objection cannot discriminate in principle between the diverse moral values that inspire each individual conscience – just as the state’s protection of freedom of expression cannot depend on the agreement or disagreement with the ideas expressed by each person. The guarantee of fundamental rights is not aimed at defending particular beliefs or opinions but at safeguarding certain vital spheres of autonomy for the individual – and in some cases also for groups – which constitute necessary elements of democratic pluralism, and in which any interference must be carefully justified.34 Relativizing the protection of freedom of conscience depending on the moral choices of people would be contrary to the state’s ethical neutrality.35

Conscientious objections are legitimate only when they are explicitly recognized by the legislator. In the absence of a specific legislative provision, judges cannot grant conscientious objectors any exemption from legal obligations of general applicability

From what has been already indicated it is easy to infer that, from the perspective of the balance of interests, an explicit legislative recognition of each type of conscientious objection is not necessary for their juridical protection. As conscientious objections are expressions of the right to freedom of conscience, enshrined by international treaties and other documents on human rights – and usually also by national constitutions in many countries – they are part of the applicable law. The interpositio legislatoris is hence not indispensable and the courts are entitled to provide for the adequate protection of those singular cases of conscientious objection that arrive to their jurisdiction.36

However, while the possibility – and the necessity – of judicial protection of conscientious objections seems clear, it is also undeniable that introducing legislative guarantees would be beneficial to this aspect of freedom of conscience, especially in those legal systems still permeated by a tradition of legalist positivism – as occurs, for instance, in most European and Latin American countries. A specific statutory endorsement – either of conscientious objection in general37 or of some particular types of high social significance38 – would correct the negative effects of a possible legalist attitude on the part of the courts, by giving judges a ‘sense of security’ that many of them are apparently unable to find either in their respective constitutions or in the international treaties on human rights. Moreover, when drafted adequately, specific legislation can provide definite guidance about the limitations that can be imposed on conscientious objections, and about how the courts must perform the balancing process with respect to the various conflicting legal interests in each particular case.

We must not forget, in any event, that judges’ responsibility in this area cannot be substituted by statutory law, which has its limits. On the one hand, statutes are appropriate to regulate only those types of conscientious objection that have reached a certain level of social significance; the rest of cases will have to be solved by the courts in accordance with the general rules governing freedom of conscience. On the other hand, the legislator tends to ‘be late’ – until a particular type of objection gets to be regulated by statute, many conflicts have already arrived to the courts, which must provide a just solution. In fact, judicial experience often is one of the most important factors that persuade the legislator of the necessity of a statute and help determine its basic guidelines. In addition, even when a type of objection has already been the object of a specific legislation, the individualized analysis of each singular case often continues to be necessary, as demonstrated by litigation.

When the legislator decides to recognize a certain type of conscientious objection, it must impose at the same time some kind of substitutive service or activity on objectors

This is an oversimplified statement. Substitutive service is not, as such, essential to the legal acknowledgment and protection of conscientious objection. This is something that belongs to the logic of fundamental rights, which in principle cannot place an extra legal burden on the citizens who choose to exercise them in a certain direction. Substitutive service makes sense when it is necessary to guarantee two objectives that are often in close relationship: the protection of the principle of equality and the prevention of legal fraud.

In other words, a substitutive service or activity may be legitimately required in order to put the juridical positions of objectors and of the rest of citizens on equal footing; and in order to dissuade potential pseudo-objectors from alleging inexistent scruples of conscience to get rid of a legal obligation. Thus, a substitutive service may be appropriate, for example, with respect to conscientious objection to military service or to the payment of public health insurance fees;39 but it seems inappropriate when objectors do not obtain a privileged legal position with regard to non-objectors, as occurs in the objection to cooperate in abortion procedures (see Navarro-Valls 1986: 266–9), or in cases of objection to legal duties imposed in a randomized manner, such as participation in a jury or in commissions that monitor the functioning of polling stations (see, with regard to Spanish law, Martínez-Torrón 2014, paras. 240–7).

Balance of interests, sincerity, and moral nature of the objector’s principles

From the foregoing pages it is possible to conclude that there are three key issues in the legal analysis of conscientious objections. First, it is important to ascertain the sincerity of the conscience claim. Second, it must be verified that the reluctance of the objector to comply with a legal obligation is actually rooted in a moral obligation derived from a religion or belief. And third, it is necessary to balance the protection of freedom of conscience against other relevant public interests in each particular case.

With regard to the balancing process that the courts – or the legislator – must perform, some indications have already been given above.40

Verifying the moral nature of the obligation invoked by the objector is of the utmost importance because it allows placing his claim under the protective umbrella of freedom of conscience, which is different from, and stronger than, the protection offered by freedom of expression. Authentic conscientious objections arise when the objector is bound by a moral principle that he considers superior because it stems from a religious or non-religious belief – regardless of whether such belief is part of the institutional tenets of a group or is strictly personal; and regardless of the degree of rational articulation of such belief. Certainly, if defining in the abstract the notion of religion is not easy, even for exclusively legal purposes (see generally Palomino 2007), defining the notion of belief is still more difficult. In the European environment, the Court of Strasbourg, trying to provide some practical guidance, has made clear that the beliefs protected by Art. 9 ECHR (freedom of thought, conscience and religion) are distinguishable from the ‘opinions’ and ‘ideas’ mentioned by Art. 10 ECHR (freedom of expression); and has remarked that the term ‘beliefs’ applies only to ‘views that attain a certain level of cogency, seriousness, cohesion and importance’.41 These orientations are perhaps too indefinite, but at least underscore that a belief guaranteed by freedom of conscience and a mere opinion guaranteed by freedom of expression are not equivalent, and demand diverse ways of protection. More precise is probably the criterion used by the US Supreme Court long ago, in Seeger: ‘whether a given belief that is sincere and meaningful occupies a place in the life of its possessor parallel to that filled by the orthodox belief in God.’42 In other words, beliefs are those convictions that have, for a certain person, an axiological intensity equivalent to that of a religion (see Martínez-Torrón 1999: 134–9).

Sincerity, lastly, differentiates objectors’ claims from the mere interest in eluding compliance with the law. Sincerity can be sometimes difficult to substantiate but objectors must provide at least some evidence of it, which the courts are entitled to scrutinize. The available evidence may vary considerably depending on the cases but, naturally, a well-articulated protection of freedom of conscience should not require objectors to prove their claim through sacrifice, by bearing the negative consequences of breaking a legal rule (see Hammer 2001: 155). Membership of a particular religion or belief group with identifiable moral principles makes things easier but, naturally, is not indispensable,43 among other reasons because it is universally recognized that the protection of freedom of conscience extends equally to behaviour grounded on theistic, atheistic or agnostic beliefs.44 Thus, the fact that a particular conscientious objection is endorsed by an institutional religious doctrine can be taken into account as an element of evidence to prove the sincerity of the objector45 (i.e., to prove that conscientious objection is not alleged fraudulently with the mere intention to evade a legal duty) but it does not confer per se an extra protection in comparison with atheistic or agnostic objectors driven by strictly personal beliefs.

Conscientious objections and state neutrality

The type of analysis that I propose in this chapter is based upon the notion that the rule of law is at the same time the rule of rights (see Bertolino 1994: 77), with the consequence that public authorities are bound to facilitate a reasonable accommodation of citizens’ duties of conscience, as far as this does not impair a predominant public interest.46

Naturally, as indicated above,47 the state’s responsibility to protect freedom of conscience does not depend on the ‘reasonableness’ of the moral principles asserted by objectors in the context of a given society, nor does it depend either on the sympathy – or fear – that some choices of conscience may raise in public opinion. It is worth emphasizing it, for sometimes the questions posed by freedom of conscience are examined from an emotional rather than from a juridical perspective, with an excessive accent on the affinity, or lack of affinity, that the observer may have with the objector’s position. Even, on occasions, what should be a strictly legal analysis ends up metamorphosing into an ideological or political battlefield. Thus, we may find the paradox that the same people who passionately defend objection to military service, or to pay the taxes corresponding to military expenses, reject, with analogous zeal, the right to object to abortion, euthanasia or certain activities of biogenetic experimentation – despite the fact that all these types of conscientious objection share the characteristic of being intimately related to the protection of human life and dignity.

In my view, the legal analysis of each case of conscientious objection, according to a balancing process of the interests in conflict, must be performed without making value judgments on the beliefs invoked by the objector – i.e. irrespective of whether we consider his beliefs ‘reasonable’ or not, typical or atypical, strictly individual or endorsed by the institutional tenets of a church.

This ‘aseptic’ analysis is required by the ethical neutrality of the state, which entails refraining from any judgment on what is morally correct, except in those questions relating to the ethical principles that constitute the foundations of the legal order, especially the constitutional order.48 The European Court of Human Rights has affirmed this consequence of the state’s ethical neutrality, essential to the maintenance of pluralism: ‘[B]ut for very exceptional cases, the right to freedom of religion as guaranteed under the Convention excludes any discretion on the part of the State to determine whether religious beliefs or the means used to express such beliefs are legitimate.’49 This sentence reiterates, in a different wording, what the US Supreme Court had expressed, more broadly, some decades before: ‘If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.’50

The alleged reasonableness or unreasonableness of the moral principles asserted by objectors, therefore, should be irrelevant when trying to resolve if a particular conscientious objection must be legally recognized or not. After all, the concept of reasonableness is relative and changes according to historical and social circumstances. In practice, reasonableness ends up being synonymous with social acceptance or at least tolerance. Taking reasonableness into account, per se, in the legal analysis of conscientious objections would imply an interference with the individual’s right to choose his religion or belief – an aspect of freedom of thought, conscience and religion (forum internum) that the Strasbourg Court, with good reason, has declared free from any limitation whatsoever.51

A state that is ethically and religiously neutral must respect, and actively protect, all conscientious objections, deemed reasonable or not, whenever there is no prevailing public interest at stake in the particular case. And, when such prevailing interest exists, the state should attempt to find – and adopt – the solution that is least restrictive for the objector’s freedom of conscience.

[Author’s note: This chapter has been written within the research project DER2011-29385, funded by the Ministry of Science and Innovation. I express my gratitude to Cristina de Ramon, student of Complutense University Law School, for her assistance in the preparation of this chapter.]
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There is a curious paradox about religious freedom: it is almost universally approved in principle but nowhere can it be claimed that it is completely realized in practice. As Malcolm Evans points out it is ‘one of the oldest and most controversial of the claims that are recognized as forming part of the corpus of human rights’ (1997: 1). After the climacteric of the Second World War the 1948 UN Universal Declaration of Human Rights had seemingly resolved the foundational issue; all members of the world body were required by Article 18 to respect ‘the right to freedom of thought, conscience and religion’. The actual adoption of the text in 1948 proved to be relatively unproblematic but this was seemingly due more to ‘a willingness to compromise, rather than a common understanding of what was embraced by such a right’ (Evans 1997: 183). However, as the number of UN member nations have risen from the original 51 to almost four times that number ‘the overwhelming majority of the world’s constitutions’ have actually come to include provisions incorporating the commitment to religious freedom in one form or another (Durham 2013: 4–5). Thus, for example, in 2011 South Sudan, the latest new member of the UN, included in its Transitional Constitution a clause that guaranteed ‘[a]ll rights and freedoms enshrined in international human right treaties, covenants and instruments ratified by the country’. And in January 2014 a Pew Research Center report was able to claim that by December 2012 only in six countries (out of the current total of 198 UN member countries) was there no legal provision for freedom of religion.1 This almost uniform inclusion of constitutional or other legal provisions promising religious freedom has, however, signally failed to guarantee uniform delivery.

In spite of the seemingly unanimous agreement on principle at the beginning of the twenty-first century of the Common Era the combined issues of what it actually means and how to realize it in practice remains deeply controversial.2 It is even the case that the question of whether specific references to religion should find any place at all in the world’s state constitutions continues to agitate debate. While the idea of including an invocatio dei in the preamble to a projected Constitution for Europe was finally defeated in 2004, clause 17 in the subsequent Treaty of Lisbon (effective from 1 January 2009) still required the EU authorities regularly to engage in ‘open, transparent and regular dialogue’ with religious bodies and other communities of conviction (Leustean 2013). And ten years on from that symbolic imbroglio in Europe more lethal debates have arisen in the context of attempts to fashion acceptable constitutional arrangements in countries of the so-called Arab Spring, while further afield, especially across the whole Muslim world from Morocco to the Southern Philippines, the terms of constitutional settlements that relate to freedom of religion and freedom from religion have become staples of actual conflicts and a potential flashpoint of other, future conflicts.

Despite its seeming status as a cardinal principle of the modern human rights discourse ‘freedom of thought, conscience, religion and belief’ turns out in fact to be ‘essentially contested’, both as concept and as norm – and the combination of the two further prejudices any prospect of its uniform translation into practice across the world. One of the reasons is its historical provenance in Western Latin Christian contexts which has made it an object of suspicion beyond the West, especially in contexts dominated by some of the more radical – or radically conservative – Muslim/Islamist regimes but also in settings informed by other non-Western sets of values and traditions (such as can be found in Hindu, Buddhist or Confucian cultures). Aside from the different cultural biases laid down by the distinctive traditions a second reason is that the very notion of religious freedom itself can be seen to embrace not just one but a number of value-commitments which are at least potentially mutually conflicting. For Isaiah Berlin conflicts of this kind are unavoidable because of the pervasive phenomenon of value-pluralism: ‘The idea … that ultimate human values are … irreducibly diverse, that they are conflicting and often uncombinable, and that sometimes when they come into conflict with one another they are incommensurable’ (Gray 1995: 1). Thus, so far as the commitment to religious freedom is concerned the rights of religious minorities can be seen to challenge those claimed on behalf of religious majorities, attention to the rights of particular individuals can undermine those claimed on behalf of groups and the right to freedom of expression can be seen to threaten a supposed right not to be insulted or demeaned or a right to equal recognition and respect. The picture is even further complicated when account is also taken of human rights commitments other than those explicitly associated with religion; for example, commitments to equality of treatment can and often does conflict with attempts to realize religious freedom, the rights of conscientious objection to military service or other community obligations, or the duty to protect the young against particular religious scruples which might be seen to put them at risk.

Many attempts have been made to provide a more uniform understanding of what the principle of religious freedom should entail and to overcome the persistent obstacles to its practical implementation: for example, the additional promulgation of an International Covenant on Civil and Political Rights (adopted in 1966, in force since 1976); the adoption of a Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief (in 1981); and the appointment of Special UN Rapporteurs on freedom of religion and belief. Other international fora, such as the Council of Europe through its Court of Human Rights, have also been involved in the business of interpretation and enforcement, while since the 1990s the State Department of the USA has engaged in a major exercise of monitoring conditions affecting religious freedom across the world. Despite these attempts, however, virtually universal endorsement in constitutional and other legal provisions of the headline principle of religious freedom has continued to contrast with a striking array of different approaches to, and patterns of, the regulation of the religious field as between – and even within – different parts of the world.

Constitutions and the principle of religious freedom

Silvio Ferrari argues that studying the precise wording of constitutional commitments to the protection and defence of religious freedoms across the world is otiose because of the virtual identity of the terms in which the commitments are made. This does not of course mean that issues of religious freedom – any more than those affecting other freedoms ostensibly protected by the UN Declaration – are approached and understood in the same terms almost everywhere. It can even be said that for a range of reasons in many countries the promise of religious freedom would appear to be more honoured in the breach than the observance. And in no country can it be claimed that the constitutional promise has been fully and completely realized, if that were even possible. Iván Ibán’s survey God in Constitutions and Godless Constitutions shows that the incidence of various religion-related references in constitutional texts is in fact more nearly universal than the inclusion of guarantees of religious freedom; he concludes in fact that ‘there is only one constitution [in the world] for which religion is an irrelevant phenomenon: the Czech Constitution … Neither the word religion nor any other related term appears in the Constitution of the Czech Republic. It could thus be argued that it is the only truly secular constitution’ (Ibán 2013: 40).3 In all of the almost 200 others, the religious references take a number of different forms in addition to the more generic mentions of the right to religious freedom. Direct references to God occur in more than one hundred constitutions. In Muslim-majority states it is invariably the case that the Q’uran or Islamic Shari’a is cited as either ‘a’ or ‘the’ source of law. It is even the case that while in Ibán’s view ‘[f]or a state to profess a religion is a conceptual absurdity … it is common in constitutional texts for a religion to be proclaimed the state religion’ (2013: 40).

The claim that the Czech constitution by steadfastly avoiding any reference to religion might be the only truly secular constitution in the world raises the philosophical issue of what secularity should be taken to mean and how its relative presence is to be identified. There is not one country in the world – and certainly not the Czech Republic, with its 600-year history of religious dissent, occasionally violent confessional rivalries, and long episodes of various forms of religious persecution and repression – where history has not deposited distinctive patterns and understandings of religious identity, practice and belief that have perennially challenged attempts completely to realize a regime of religious freedom.

Ferrari also surveys the range of religious references in constitutions and discusses what they appear to reveal of the values, norms and operative principles which are encapsulated in constitutions and/or basic laws (Ferrari 2012: 438–9). His study of these references, along with those of Cole Durham and Iván Ibán, illustrates a series of significant contrasts in constitutionally mandated approaches to state–religion relations. Some of the conclusions which emerge go against widely-held assumptions; for example, Ferrari points out that on a world scale, constitutional declarations of state secularity mark the countries of Asia and Africa, more than the countries of the Americas and Europe, despite the fact that the latter (and Europe especially) are generally considered to be exceptionally secular: 22 African and 9 Asian constitutions are found to affirm the secularity of the state either in their preambles or in their main text (Ferrari 2012: 451). Nor is this a mere reflection of confessional contrasts between the principal world religions: thus, only a minority of 9 of the world’s 44 Muslim-majority countries are found to declare themselves actually to be ‘Islamic states’ while 11 (exactly one quarter) declare themselves instead to be secular or laïque, with the remainder (more than half) opting for some intermediate position between the two extremes. This leads to the unexpected conclusion that a higher proportion of Muslim countries have opted for ostensibly secular constitutions than is found among the world’s Christian-majority countries.

The case of Europe is particularly instructive, not least because it can be used to illustrate the general point that ostensible constitutional secularity where it is affirmed is actually associated with a range of systems of religious regulation which can only with difficulty (if at all) be squared with any claim of state secularity. The historical salience of the issue of religious freedom has relied in part on the temporal priority of the struggle for realizing religious toleration and liberty in early modern Europe (and later in North America) where modern theories of human rights and liberal freedoms were developed against the background of the religious conflicts, which had broken out after the Protestant Reformation had finally disrupted the confessional unity of Western Europe. From the first a tension could be observed between the mainstream claim that the different confessions be allowed to flourish freely according to their own principles and practices and the upholders of the right of individuals to hold to their own chosen principles and practices, however heretical they might be deemed by others. The coeval emergence of the modern state in its earliest form as a confessional body, committed to upholding the local dominance of particular confessions on the cuius regio eius religio principle, did little initially to dissolve this tension: dissenters, non-conformists, atheists, and heretics were routinely deprived of privileges available only to the adherents of local establishments and many continued to be actively persecuted, repressed and/or forced to migrate. Even where – as in Poland, the Netherlands and Transylvania – more than one establishment was exceptionally allowed to exist in a single jurisdiction (at least for a time) the liberty granted to different confessional bodies was not matched by an equal liberty to dissident individuals or groups within those bodies; indeed, the two liberties can be seen, à la Isaiah Berlin, as inherently rivalrous or even noncompossible. Paradoxically, it was only the eventual resolution of the perennial Western church–state tension in favour of the state, which finally issued in the recognition of the rights of religious freedom and belief for individuals, as state authorities progressively came to realize that forceful support for the religious monopoly of particular churches was costly and, in terms of providing for social cohesion and political stability, not just unnecessary but positively harmful (Madeley 2003b). In the emergent constitutionalist regimes of Europe’s western periphery – especially in England and the Netherlands – the step-wise relaxation of penalties for religious nonconformity was begun in the seventeenth century, while in the absolutist monarchies of the European continent, including Scandinavia, a similar relaxation awaited the arrival on their respective thrones of devotees of the eighteenth-century Enlightenment, the so-called ‘Enlightened despots’ of the age. And in both cases the principle of the right to religious freedom of the individual was only finally bought at the expense of the freedom (or license) of the traditional religious establishments to impose their own disciplines of doctrine, observance and morality.

The two major revolutions of the late eighteenth century – the American and the French – led directly to attempts to resolve the issue of religious freedom for the individual in the context of comprehensive constitutional reform. For René Rémond, ‘France was the country to make the first breach in the old order founded on the principle of state religion … For the first time in a European society, belonging to a denomination would no longer be a measure of individual rights or a condition of citizenship’ (Rémond 1999: 38). For Keith Ward, however, the birthday of the secular state can be dated not to the French Revolution, with its notoriously anticlerical, if not always anti-religious, antecedents but to the political arrangements thrown up by the American Revolution shortly before.

In 1789 the American Revolution introduced to the world in a formal way the idea of a secular state. The first amendment to the Constitution of the United States of America, drafted two years later, laid down that there would be ‘no law respecting an establishment of religion, or prohibiting the free exercise thereof’. The idea of a secular state was born.4

What the ‘idea of a secular state’ should mean in terms of church–state (or more generally state–religion) relations has ever since, however, been a source of abiding disagreement in both the US and Europe (Madeley 2009b).

The analyses conducted by Cole Durham, Ibán and Ferrari of the religion-related clauses and usages of constitutional texts, taken together, provide a useful compendium of the variety of different instantiations of state secularity. Figure 14.1 shows the distribution of Cole Durham’s three alternative ‘strictly secular approaches to religion-state affairs’ in Europe, the world’s most secular continent.5 On this reckoning a majority (27, or 57 per cent, of the Council of Europe’s 47 member states) have adopted one or more of the three alternatives. The diagram shows that, of the three approaches, 21 countries are exclusively committed by their constitutions to just one: either the principle of State–Religion Separation (12 cases), the principle of Non-Establishment (7 cases) or the principle of the Secularity of the State (2 cases). It is noteworthy that the last of these three, which presumptively provides the clearest statement of state secularity, is also the smallest set: only two out of the total of 47 (France and Turkey) rely on this single, denotatively clear constitutional commitment (in France indicated by use of the term laïcité, in the case of Turkey laiklik) – with the other 25 stipulating other approaches as alternatives or in addition. As the diagram illustrates, however, five countries in addition to France and Turkey are found to make constitutional declarations of state secularity but these are combined with supplementary stipulations of Non-Establishment (four cases) or State-Religion Separation (also four cases). Interestingly, only two countries (Russia and Serbia) are found to be committed by their constitutions to all three approaches in combination, thereby seeming to provide for a sort of triple lock on ‘strict secularity’ in their approach to religion–state affairs.6

The extent to which each or any of these three approaches can properly be described as ‘strictly secular’ depends in part on which concept of secularity is favoured and in part on a testing of the degree of fit between the concept and the operative realities.7 To take even the exceptional cases of France and Turkey, for example, it is remarkable how heavily each state is actually involved in the business of regulating and controlling parts of the religious field, a fact which can be seen to undermine any claims of strict secularity (see Stepan 2000).8 Nor is it the case that any of the 16 countries listed in the largest set in Figure 14.1, that of State–Religion Separation, could pass the tests set by the US Supreme Court during the heyday of its strict separationist doctrine from the late 1940s to the 1980s (Madeley 2010). To just take the case of Armenia, as alphabetically the first listed, article 8: 1 of its constitution declares both that ‘the church shall be separate from the state’ and that ‘the Republic … recognizes the … Armenian Apostolic Holy Church as the national church’. Similarly, among the 12 cases included in the Non-Establishment set or circle not a single country – not even, as will be seen, the Czech Republic – turns out to be uninvolved in the regulation of the religious field in a manner which would justify claims of strict secularity (at least as understood in separationist terms), whatever the intentions of those who drafted the current constitutions.

No claim of strict secularity is, of course, entered in respect of the remaining 20 European cases not included in Figure 14.1. These include the group of five predominantly Lutheran countries of the Nordic region and a group of five small Catholic-majority countries (Malta, Liechtenstein, Monaco, San Marino and Andorra), both of which have histories of state–church establishment, despite in the case of the latter group an official Catholic disapproval of state–church models. The remaining ten cases display a range of approaches to religion–state affairs, which, despite the presence of certain secularist features, cannot qualify as secular overall. To take the case of Belgium as one illustration, Rik Torfs points out that (despite the presence of some distinctly secularist features) the use of the term separation of church and state is ‘a somewhat unfortunate choice of terminology’ and that a more appropriate label is the telling oxymoron ‘positive neutrality’ (Torfs 2005: 12–13). Meanwhile, in the case of the United Kingdom, in the absence of a codified single constitutional document, church establishments survive in England and Scotland alongside relatively high levels of tolerance and recognition of minority faiths. Even where a trend towards the constitutional reform of religion–state relations can be observed, as is the case in the Nordic area, the resulting new arrangements tend to fall significantly short of full disestablishment; thus, Avis comments of the outcome of the Swedish reform which came into effect on 1 January 2000, ‘[c]learly, in English terms, the Church of Sweden is very far from having been disestablished’ (Avis 2001: 20).
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Figure 14.1 Ostensible Constitutional Secularity in Europe. 3 Approaches and 27 Cases Showing Overlaps

Sources: Durham Jr. (2013), Ibán (2013), Ferrari (2012).

*The stipulation that the state not be associated with any religion or ideology is found in the Czech Decn of … and is not incorporated in the constitution (unlike in neighbouring Slovakia); it is nonetheless officially stated to be part of the constitutional system of the Republic

Regulatory regimes and religious freedom in practice

It is clear that in most cases constitutional promises of religious freedom provide only a distally uncertain indication of actual conditions pertaining to religious freedom and unfreedom. As Ferrari (2012) points out, a pervasive gap can be observed between constitutional values, norms and principles on the one hand and the realities they supposedly govern on the other. This is, of course, most notoriously the case in authoritarian states, whether they take the form of reactionary theocratic or militantly secularist regimes. In his analysis of what he calls the ‘disconnect’ between constitutional clauses and state legislation on religion, Jonathan Fox observes that ‘[t]ranslating constitutional precepts into policy requires a government able and willing to do so’ and that ‘[e]ven when national governments respect their constitutions, local governments often do not’ (Fox 2011: 60–1). While constitutional courts and other bodies, such as the Council of Europe’s Court of Human Rights, can be employed to promote compliance with the generally acknowledged principle of religious freedom, they can only succeed where their independence from other governmental institutions is assured and their rulings are faithfully observed. As already noted, constitutions are only one of the legal instruments by which states attempt to regulate their relationship with religions; in addition, there are ‘sub-constitutional laws, case law, or jurisprudence; and in some countries agreements, and regional laws’ (Doe 2011: 15). An interesting case in point is that of France, where it is the 1905 Law of Separation, not the constitution, which stipulates that the Republic should not ‘recognise, remunerate or subsidise any religion’. In addition, it is the country’s 1901 Law of Associations which governs the associations cultuelles formed after 1905 to manage the affairs of the Jewish and Protestant communities and the associations diocésaines which were brought into existence in 1924 under model statutes for the country’s Catholics after negotiations with the Vatican.

In assessing the extent to which religious freedom has been successfully achieved it is then necessary to broaden the scope of the inquiry from attention to constitutional texts and constitutional jurisprudence to embrace the more extended phenomenon of constitutionalism, which includes within its ambit the whole nexus of public rules, policies and practices which bear on the issue. Constitutionalism – the history of which long predates the practice of codifying constitutions in a single document – relates to a wide range of different types of mechanisms designed to limit the power of state authorities to encroach upon the rights of subjects/citizens and, by the same token, of religious groups (McIlwain 1940; Berman 1983). And in this context, as Veit Bader argues, ‘[a]n exclusive focus on legal-constitutional regulation clouds the divergent realities we find’ (Bader 2007: 54). Attention to the full range of relevant factors which impact on aspects of religious freedom leads to a focus on developing patterns of regulation of the religious field ‘in the context of broader questions about the management of risk, diversity and accountability’ (Beckford and Richardson 2007: 991). When this wider focus is adopted it becomes clear that the old established typologies of church–state – or, better, religion–state – relations need to be substantially revised. On a world scale, Weber operated with a seemingly simple tripartite distinction between caesaropapism, theocracy and separation and, in the context of Europe, it is still common to distinguish between three principle pattern types: establishment, cooperation and separation (Casanova 1994: 49; Robbers 2005). The World Christian Encyclopaedia: A Comparative Study of Churches and Religions in the Modern World AD 1900–2000 codes the world’s political systems on the basis of their de jure orientation to religion and categorizes them as Religious, Secular or Atheistic and in so doing includes reference not only to constitutions but also to other official regime documents and manifestos.9 Maurice Barbier operated with a fourfold typology (laicist, quasi-laicist, semi-laicist, non-laicist) as does Francis Messner, albeit with a different set of terms (open-universal, pluralistic, hegemonic, closed) (Barbier 1995; Messner 1999). And, Veit Bader (2007), in turn, distinguishes five ‘institutional and policy models’ which run from monistic systems of Strong Establishment (SE) to Non-Establishment combined with Private Pluralism (NEPP). Silvio Ferrari (1999) pointed out in 1999 that typologies like these run the risk of concentrating too much on surface differences of form and diverting attention from underlying realities of practice, which in the case of Western Europe at least can be seen to reveal surprising commonalities. With this caveat in mind distinctions, which rely on a conspectus of the full range of governance, are still useful however in making sense of the wide range of contrasts observable across the world as a whole.

The most comprehensively developed typology, which is best suited for application to the full range of the world’s systems, is however that developed by Cole Durham (1996: 19–22). It distinguishes cases in terms of two dimensions: that of levels of state–religion identification on the one hand and degrees of religious freedom on the other. In the conceptual space generated by these two dimensions he identifies eight basic types: Absolute Theocracies, Established Churches, Endorsed Churches, Cooperationist Regimes, Accommodationist Regimes, Separationist Regimes, Inadvertent Insensitivity, Hostility and Overt Persecution. Jonathan Fox’s adaptation and use of this typology in the development of his large-scale survey of religion–state relations has now made it possible to make empirical comparisons of religious regulation across the world and to test what implications these have for the defence and/or promotion of the freedoms of religion and belief. The relevance of the type attributions to issues of religious freedom are clearest in the case of the polar opposites: Absolute Theocracies on the one hand and regimes of Hostility and Overt Persecution on the other, can clearly be shown to be deficient in defending individual rights.10 Until the end of the Cold War the largest bloc of states exhibiting patterns of Hostility and Overt Persecution was to be found among communist countries but since the collapse of communism, as Table 14.1 indicates, this hostile pattern has in fact become a rarity across the world; the cases of regimes judged by Fox in 2006 to be either ‘hostile’ or just ‘inadvertently insensitive’ to religion was reduced to only five: China, North Korea, Laos, Vietnam and Cuba.11

Relying as they do on more than the wording of the relevant constitutions, Fox’s attributions differ in their distribution. This is most notable in the case of the separationist category, where only nine states are counted as having Separationist regimes in 2002. This reflects the fact that many of the European cases listed as separatist on formal constitutional grounds, in practice base their religion–state relations on cooperative arrangements with recognized religious groups (including, in the case of the Roman Catholic Church, often in the form of concordat agreements with Rome) or on arrangements which ‘accommodate’ religious sensibilities with a posture of positive or benevolent neutrality towards religion (as in the case, already noted, of Belgium). The remaining types are those of Established and Endorsed Religions, which represent both longstanding inherited patterns of church–state relations and a number of cases of new establishments.12 Fully 92 per cent of all Fox’s cases (161 out of the 175 countries in his world survey) were coded as having state–religion regulatory regimes, which ranged from full religious establishment to ‘accommodationism’. It is particularly noteworthy in this context that the US, the world’s first state to develop and implement a strict doctrine of church–state separationism, is judged to have ceased to count as separationist and now ranks instead as accommodationist.

The largest single category, accounting for over a quarter of all the world’s countries, is in fact the one which most positively favours not just religion in general but a particular religion – or, as in the anomalous cases of the United Kingdom and Finland, two particular religions: this is the category of countries which still maintain systems of Established Religion. As the table indicates, the pattern is to be found in all confessional traditions, although it is most common in those Muslim-majority countries, where it accounts for almost 60 per cent of all cases. In traditionally Catholic countries the most common state–religion regulatory regime is that of Endorsed Religion, where there is an official acknowledgement that Roman Catholicism has a special place in the country’s traditions, as for example in the cases of Ireland, Spain, Portugal, Poland and Croatia. Finally, among the countries where ‘Other Christian’ – mainly Protestant and Orthodox – confessional traditions have been historically dominant Accommodationist regimes are observed to be most common.

Table 14.1 State–religion regimes in 2002 by historically dominant confession
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Note: I have chosen to adapt Cole Durham’s (1996) original labelling for this table, shortening his coding by combining the Cooperationist (T = 35) and Supportive (T = 3) and the Inadvertent Insensitivity (T = 4) and Hostile (T = 1) categories. The source of the data is Fox, 2006.

Table 14.1, however, only provides a summary overview of state–religion relations. The Fox data set can also be used to provide measures of the ‘weight’ of state–religious regulation in individual country cases, which can be seen to vary markedly as between countries sharing the same model or type of regulatory regime. For example, examples of the Established Religion model are found in Catholic Malta, the Protestant United Kingdom and Muslim Saudi Arabia, yet even without quantitative measures to demonstrate the fact, it is evident that the weight of religious establishment, as it is expressed in regulatory arrangements affecting the field of religion, varies widely between these three cases. Similarly, the fact that both France and Azerbaijan are coded as cases of separationist regimes obscures vast differences in their internal arrangements. Fox’s government involvement in religion (GIR) index provides a useful summary indication of these variations. US Supreme Court jurisprudence has developed the notion of the ‘burdening’ of the free exercise of religion depending on whether or not a compelling state interest is involved. The GIR index includes an attempt to quantify the degree of this weight or burdening by calculating the number of restrictions. In addition it combines this with measures for the incidence of ‘state support for one or more religions either officially or in practice’ and for the ‘legislation of religious laws’ which invariably indicate state support for locally dominant institutions and traditions. Under the ‘no establishment’ clause of the first amendment to the US Constitution discriminatory support in favour of particular religions are routinely adjudged just as illegitimate as unnecessary negative restrictions and both fall under suspicion insofar as they are seen to undermine the freedom of ‘religious markets’. Rational choice theorists, who rely upon market models of the religious field, argue that ‘positive’ interventions are as distortive of market relations as negative restrictions (on right of entry for example) and should equally be seen to offend against standards of religious freedom.13

Table 14.2 shows the banded scores for GIR across all 175 countries in the Fox data set arranged by world region, where each point can be conceived of as involving a derogation from full religion–state separation, so acting as a proxy measure for the freedom of religious markets. In many respects the picture that emerges is unsurprising. The fact that the mean GIR score for the countries of the Middle East and North Africa, which are overwhelmingly Muslim (the exceptions being Israel and Lebanon) is much the highest (over 50) is consistent with the finding in Table 14.1 that a large majority of countries where Islam has been historically dominant have ‘heavy’ systems of religious establishment. Equally the fact that Saudi Arabia (with 78) and Iran (with 67) score first and second on this measure of regulatory burdening in the religious field accords with what is widely known about their theocratic systems of government, their treatment of certain religious minorities, their extensive systems of regulation, and their privileging of religious legislation. Israel’s GIR score (37) which is, by contrast with Saudi Arabia and Iran, low for the Middle East/North Africa (MENA) region is shown nevertheless to be relatively high in a world context. The overall GIR scores for the Western liberal democracies, with a mean (19.17) under half that of the Middle East/North Africa, are considerably lower: only Finland and Greece outscore Lebanon, the country with the lowest score in the MENA group of countries.

Religious regulation regimes and religious freedom: the case of Europe

Table 14.2 shows that when attention moves beyond an exclusive concentration on constitutional provisions in order to take account of a broader range of public laws, policies and regulations affecting the sphere of religion, only four out of the 27 Western democracies score under 10; of these, three are not in Europe, and only the US actually scores zero. The median case in the Western European group of liberal democracies is Portugal (with a score of approximately 22), which rates as a case of State–Religion Separation if attention is only paid to its constitutional provisions (see Figure 14.1) but, when the whole range of regulatory interventions in the religious field is included, turns out to rate as a case of Endorsed Religion.

Table 14.3 displays the results arranged so as to illustrate differences and similarities between individual country cases and between Western and Central/Eastern Europe. It shows that no European state matches the record of the United States on religion–state separation as measured in this way, although the Netherlands and Estonia come close. The mean score for all 23 Western European countries is 19.17, where each whole point represents an instance of a derogation from strict separation. The mean score at 24.24 for the Central/ Eastern countries is somewhat higher, largely – as is easily noted from the table – as a result of the overall higher scores of the Eastern Orthodox countries. On the whole, with the possible exception of these latter, the picture is one of a broadly similar pattern across the whole continent characterized by a normal distribution of deviations from US-style separationism. As the other columns of Table 14.3 also illustrate, there continues to be significant variety in terms of overall regulatory regime. It is notable that using Fox’s coding, Separationist regimes are only to be found in Europe in France and Azerbaijan where each scores more highly than the Western and Eastern means in terms of their deviation from full SRAS (Separation of Religion and State). The lowest scoring states are also the only ones coded as Accommodationist.14 The Cooperationist pattern, for which Germany can be taken as the prime exemplar, is well represented among the countries of the former Soviet bloc where nine are given this designation, the same number as are listed as having Endorsed Religion. Based on these codings only one Eastern country, Armenia (which also has the highest deviation from SRAS to be found across the whole of Europe) is judged to have an Official Religion regime, while in Western Europe this designation is deemed appropriate for all of ten out of the total of twenty-three cases.

Table 14.2 Fox government involvement in religion scores in 2002 by world region
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Table 14.3 Religious regimes and religious freedom in Europe: typology and measures
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Source of data: Fox 2008 and Freedom House 2007.

In 1999 Silvio Ferrari argued that despite all the formal variations in church–state relations, there actually existed in Western Europe an emergent common model of the relationship between the state and religion which use of the ‘outmoded’ conventional typologies obscured. He argued that if attention is paid to the ‘legal substance’, evidence of ‘a process of rapprochement that is going on at the very level of legislative contents between the national laws of the various countries of Western Europe’ comes to light (1999: 6). Table 14.3 only presents a snapshot of conditions at one time and so cannot be used to show trends but the changes underway in Scandinavia, with a weakening of the inherited patterns of Official Religion, and the evidence in Central and Eastern Europe of massive change from the posture of Official Hostility, which characterized most of the countries under communism, supports the idea that a common European model appears to be emerging across the whole of Europe (see Madeley 2003a: 16). The model is characterized by the common formal recognition of individual rights to religious freedom and the relevant scores in Table 14.3 indicate that by 2008 only 8 out of the 23 countries of Central and Eastern Europe fall outside the West European range of 1 to 3 on the Religious Freedom score. Anomalies in the practical recognition of religious liberty and all its entailments – such as the Greek constitutional ban on proselytism – are gradually being eliminated as cases come before the European Court of Human Rights, although novel problems in connection with the toleration of New Religious Movements or so-called cults (e.g. the Church of Scientology and the so-called Moonies) continue to pose problems, especially in Eastern Europe (Richardson 2004). The greatest difficulties, however, have attached to the sets of arrangements, which all states employ in a variety of different forms, for managing issues of recognition by state authorities of particular groups as bona fide religious. Since access to material benefits depends on winning such recognition at one or another level of different ‘hierarchies of recognition’, the issue is not trivial. What distinguishes the European common model, however, is the general privileging of religion; in Ferrari’s terms it means that ‘collective religious subjects (churches, denominations, and religious communities) are free to act in conditions of substantial advantage compared to those collective subjects that are not religious’ (Ferrari 2007). The element of religious privilege is seen by some to offend against one of the cardinal principles of US church–state separationism, that of equality of treatment (Audi 1989). US religious conservatives in fact complain that religious groups and institutions in the United States continue to be relatively disadvantaged (to the point, even, of being rendered virtually invisible on ‘the public square’) by contrast with Europe (Neuhaus 1984; Monsma and Soper 1997; Byrnes and Katzenstein 2006; Eberle 2011). The advantages afforded by ‘protected area’ status in Europe might, however, be presented as part of a Tocquevillean ‘tacit bargain’ or trade-off: the protection of secular space from the claims of religious groups to influence the content and scope of legislation, in exchange for the special protection of the freedom of religious groups, institutions and individuals from state encroachment on their internal and/or private affairs (Stepan 2000). The propriety of such a bargain and the question of who is to be included in it remain deeply controversial, however, and the continuing debates around the issue only serve to provide further dramatic illustrations of the unavoidable dilemmas presented by attempts to provide for equal freedoms in the field of religion.
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1  In 1948 eight states originally abstained from the General Assembly vote on the UN Declaration: six from the Soviet bloc (including Yugoslavia) plus Saudi Arabia and South Africa. By December 2012 of the original abstainers only Saudi Arabia had still not provided in its constitution for freedom of religion, although it had been joined in this by Algeria, Eritrea, the Maldives, Mauritania and Yemen. 145 of the 198 members of the UN (73 per cent) have made specific provision in their constitutions, while a further 47 (24 per cent) countries which lacked such a provision were legally ‘committed to protecting some religious practices’ (Pew 2014: 20).

2  Winnifred Fallers Sullivan even argues that religious freedom is impossible of achievement, at least in the United States (Sullivan 2005).

3  The claim rests on the legalistic interpretation that the Czech Republic Charter of Human Rights and Freedoms does not in fact count as part of the constitution, although according to article 112 of the constitution it forms part of ‘the constitutional system’. In neighbouring Slovakia where an identical requirement that ‘the state is not bound by any ideology or religion’ does appear in the first article of the constitution; it therefore fails to qualify as ‘truly secular’ in Iban’s terms. See CD: 13 (fn 27).

4  Ward 2000: 106. Ward is also careful to point out that the First Amendment was not born out of anti-religious sentiment as such: ‘The institution of the secular state was not an abandonment of religion or a declaration of its unimportance to social life. It was a recognition of the fact that, in a society of many competing beliefs, no one set could reasonably be set up as normative … This form of secularism could be called a secularism of positive tolerance, since it regards religious belief as of such importance that it cannot be left as a matter of unconsidered tradition’ (Ward 2000: 106–7).

5  Cole Durham argues that ‘about a third of the constitutions of the world have provisions taking a strictly secular approach to religion–state affairs’ so on this account Europe with over half does indeed count as more secular than the world as a whole (12). This conclusion does not conflict with Ferrari’s conclusion already noted above that constitutional commitments to state secularity are in fact more common among the world’s Muslim-majority than among Christian-majority countries.

6  In the Russian case the secularity of the state is declared in the first clause of article 14, while separation and non-establishment are both required by the second clause of the same article.

7  Charles Taylor takes the view that state secularity in what he calls the North Atlantic World is unarguable: ‘Whereas the political organization of all pre-modern societies was in some way connected to, based on, guaranteed by some faith in, or adherence to God, or some notion of ultimate reality, the modern Western state is free from this connection’ (2008: 1).

8  Both might nonetheless be described as ‘secularist’, if not secular however. Alternatively, they could, following Kuru (2007), be labelled as ‘assertive secularist’.

9  The application of the Barrett criteria to the cases of European countries over time leads to a very high estimate of their ‘religiosity’ in 1900 and even in 2000 (see Madeley 2009a: 180).

10  In Cole Durham’s scheme both of these approach the extreme of full identification of the state with a religious or anti-religious ideology, with the former according great latitude and license to the officials of recognized religious monopolies at the expense of the rest of the population.

11  It is interesting to note that, in spite of their actual record, all five of these states have constitutional or legal provisions for the protection of religious freedoms.

12  Recent trends have moved in opposite directions: while the parliament of Tuvalu in 1991 approved legislation establishing the (Congregationalist) Church of Tuvalu as the State Church, at the end of 2007 Nepal’s provisional parliamentary assembly voted to abolish the monarchy whose kings were popularly held to be reincarnations of the Hindu god Vishnu.

13  See, for instance, Young 1997.

14  It is particularly noteworthy in this context that the United States also was judged to count not as Separationist but as Accommodationist. In line with the Fox finding, Cole Durham points out that many scholars argue that the United States should now to be regarded as Accommodationist rather than Separationist not least because ‘[a]s state influence becomes more pervasive and regulatory burdens expand, refusal to exempt or accommodate shades into hostility’ (Durham 1996: 21).
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Secular politico-legal regimes in religiously homogenous and diverse societies
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What should the relationship between religion and the State (and its legal systems) be? Answers to this question would vary with the fundamental values that guide a society and its polity. For instance, if the whole polity is geared towards the domination or hegemony of the religious over the secular or of one religion over other religions, then its legal and political structure is bound to be different from a polity that is driven by a desire to undermine institutionalized religious domination and to build an inclusive society with maximum freedom.

In what follows two fundamentally different ideal typical politico-legal regimes are distinguished: one called religion-centred and the other secular. Both religion-centred and secular states are then further differentiated. After the construction of this typological schema, the chapter undertakes an evaluation of these different politico-legal regimes. How do religion-centred states fare on an index of freedom, equality and solidarity? Do secular states fare better than religion-centred states when judged by standards generated by these values? What difference obtains when religious and philosophical diversity is introduced in our evaluative scheme as fact, value or both? Do different secular states fare differently? The principal point underlying the chapter is to identify how the most defensible political system helps us to face challenges posed by deep religious diversity and greater public visibility of religions.

Religious-centred and secular states

To understand the distinction between religion-centred and secular states, a further set of distinctions need to be introduced. States may be strongly connected to religion or disconnected from it. Such connection or disconnection may exist at three distinct levels: (1) at the level of ends; (2) at the level of institutions and personnel; and (3) at the level of public policy and, even more relevantly, law. A state that has union with a particular religious order is a theocratic state, governed by divine laws directly administered by a priestly order claiming divine commission.1 A theocratic state is strongly connected to religion at each of the three levels. Hence the use of the term ‘Union’. Historical examples of theocracies are ancient Israel, some Buddhist regimes of Japan and China, the Geneva of John Calvin and the Papal states. The Islamic republic of Iran as Khomeni aspired to run it is an obvious example. A theocratic state must be distinguished from a state that establishes religion. Here religion is granted official, legal recognition by the state and while both benefit from a formal alliance with one another, the sacerdotal order does not govern a state where religion is established.

Because they do not unify church and state but install only an alliance between them, states with an established church are in some ways disconnected from it. They do so in different ways. For a start, these are political orders where there is a sufficient degree of institutional differentiation between the two. Both the church and the state have distinct identities. This difference in identity may be due partly to role differentiation. Each is to perform a role different from the other. The function of one is to maintain peace and order, a primarily temporal matter. The function of the other is to secure salvation, primarily a spiritual concern. In a theocracy, both roles are performed by the same personnel. In states with established religions, there may even be personnel differentiation. State functionaries and church functionaries are largely different from one another. Thus, disconnection between church and state at level 2 can go sufficiently deep. Yet, there is a more significant sense in which the state and the church are connected to one another: they share a common end largely defined by religion. By virtue of a more primary connection of ends, the two share a special relationship with each other. The states grant privileged recognition to religion. Religion even partially defines the identity of the state. The state declares that the source of its fundamental law lies in religion. It derives partial legitimacy from religion. Thus both benefit from this mutual alliance. There is finally another level of connection between church and state at the level of policy and law. Such policies and laws flow from and are justified in terms of the union or alliance that exists between the state and the church. The institutional disconnection of church and state – at the level of roles, functions and powers – goes hand in hand with the first- and third-level connection of ends and policies/laws. So this is what differentiates a state with established church-based religion from a theocracy: the second-level disconnection of church and state. Table 15.1 clarifies these distinctions.

Just as a theocracy is not always distinguished from the establishment of religion, just so a distinction is not always drawn between the establishment of religion and the establishment of the church of a religion (a religious institution with its own distinct rules, function and social roles, personnel, jurisdiction, power, hierarchy (ecclesiastical levels) and a distinct and authoritative interpretation of a religion).2 But clearly not all religions have churches. Yet, a state may establish such a church-free religion, i.e. grant it formal, legal recognition and privilege. Put differently, the establishment of a church is always the establishment of a particular religion, but the converse is not always true. The establishment of a particular religion does not always mean the establishment of a church. Some Hindu nationalists in India may wish to establish Hinduism as state religion but they have no church to establish. Such an establishment may be expressed in the symbols of the state as well as in the form of state policies that support a particular religion.3 Many US Protestants may have wanted to disestablish the Church at the federal level without wishing the state to derecognize Christianity as the favoured religion. Alternatively, they tried to maintain the establishment of their preferred religion by the establishment of not one but two or even more churches. The establishment of a single religion is consistent therefore with the disestablishment or non-establishment of the Church, with the establishment of a single church or with the establishment of multiple churches. This issue is obscured because in church-based religions the establishment of religion is the establishment of the church and the establishment of Christianity is so much a part of background understanding of several Western societies that this fact does not even need to be foregrounded and discussed.

Table 15.1






	Levels of connection (C) or disconnection (D)

	Theocracy

	State with established religion




	Ends:

	C

	C




	Institutions and personnel:

	C

	D




	Law and public policy:

	C

	C





Finally, it is possible that there is establishment of multiple religions, with or without church. Arguably, the emperor Ashoka and Akbar in India came closest to it. Perhaps another example is the fourteenth-century Vijayanagar kingdom that granted official recognition not only to Shaivites and the Vaishnavites but even the Jains.

We can see then that there are five types of regimes in which a close relationship exists between state and religion.4 First, a theocracy where no institutional separation exists between church and state and the priestly order is also the direct political ruler. Second, states with the establishment of single religion. These are of three types: (a) without the establishment of a church; (b) with the establishment of a single church; and (c) with the establishment of multiple churches. Third, states with establishment of multiple religions.

Secular states

Secular states are different from each of these five kinds of states. To further understand this issue and distinguish different forms of secular states, allow me to unfold the structure of the secular state. For a start, we must recognize that a secular state is to be distinguished not only from a theocracy (feature-a) but also from a state where religion is established. But a non-theocratic state is not automatically secular because it is entirely consistent for a state neither to be inspired by divine laws nor run by a priestly order, but instead have a formal alliance with one religion. Second, because it is also a feature of states with established churches, the mere institutional separation of the two is not and cannot be the distinguishing mark of secular states. This second-level disconnection should not be conflated with the separation embedded in secular states, because though necessary, it is not a sufficient condition for their individuation. A secular state goes beyond church–state separation, refusing to establish religion or if religion is already established, disestablishing it. It withdraws privileges that established religion had previously taken for granted. Therefore, a secular state follows what can be called the principle of non-establishment. Religion has no privileged recognition (feature-b). Furthermore, the non-establishment of religion means that the state is separated not merely from one but from all religions. Thus, in a secular state, a formal legal union or alliance at level 1 between state and religion is impermissible. No privileged status is given to religion. No religious community in such a state can say that the state belongs exclusively to it. Nor can all of them together say that it belongs collectively to them and them alone. The identity of the state is defined independently of religion.

To grasp this point at a more general theoretical level, let me distinguish three levels of disconnection to correspond with the already identified three levels of connection. A state may be disconnected from religion at the level of ends (first-level), at the level of institutions (second-level) and the level of law and public policy (third-level).5 A secular state is distinguished from theocracies and states with established states by a primary, first-level disconnection. A secular state has free-standing ends, substantially, if not always completely, disconnected from the ends of religion or conceivable without a connection with them. At the second level, disconnection ensues so that there is no mandatory or presumed presence of religious personnel in the structures of state. No part of state power is automatically available to members of religious institutions. Finally, a secular state may be disconnected from religion even at the level of law and public policy. Table 15.2 clarifies these distinctions.

Amoral and value-based secular states

I return to this third level disconnection below. At this stage, it is particularly important to emphasize that the disconnection at each of the three levels may serve different ends. At the very least such ends are of two kinds. The first kind are amoral. Amoral secular states are so called because their entire purpose is to maximize power, wealth or both. They may have moral pretensions but really no commitment to values such as peace, liberty or equality. Usually, they are imperial and autocratic. A good example of such a predominantly secular state, despite the not infrequent allegation of its biased, Christian character, is the British colonial state in India that, motivated almost exclusively by power, wealth and social order, had a policy of tolerance and neutrality towards different religious communities. This is not surprising, given that empires are interested in the labour or tribute of their subjects, not in their religion. Such self-aggrandizing, amoral states may or may not disconnect with religion at the third level, i.e. at the level of law and policy. They may have a hands-off approach to all religions, purely for instrumental reasons. However, if it serves their instrumental purpose, they may also connect with religion.

Table 15.2







	Levels of connection (C) or disconnection (D)

	Theocracy

	State with established religion

	Secular




	Ends:

	C

	C

	D




	Institutions and personnel:

	C

	D

	D




	Law and public policy:

	C

	C

	C or D





More on value-based secular states

Distinct from amoral states are value-based secular states. A fuller discussion of such states requires a better articulation of their connection with several important and substantive values. The first of these is peace or rather the prevention of a society from its regression into barbarism, not an uncommon tendency where there exist two or more sects, religions or incompatible visions of the good life (feature-c). The second is toleration, i.e. the state does not persecute or allow the persecution of anyone on grounds of religion (feature-d). This value may be seen by some to be superseded by the discourse of rights but in certain contexts it has continuing relevance. Why so? Because there are areas of society that remain beyond the reach of the legal regime of rights. For example, we know that courts are ineffective when overburdened with claims. To check this rot, out of court settlements are encouraged. In the same way, it is sometimes better to waive one’s rights and rely instead on a policy of live and let live. A secular state must have room for this. Third, a secular state is constitutively tied to religious liberty, a value with at least three dimensions. The first refers to the liberty of members of any one religious group (feature-e). It is a brute fact that in most religious communities, one or two interpretations of its core beliefs and practices come to dominate. Given this dominance, it is important that every individual or sect within the group be given the right to criticize, revise or challenge these dominant interpretations. The second aspect of this important liberty (feature-f), is that it be granted non-preferentially to all members of every religious communities. The third dimension of religion-related liberty (feature-g), is that individuals be free not only to criticize the religion into which they are born, but to reject it and further, given ideal conditions of deliberation, to freely embrace another religion or to remain without one.

Religious liberty, when understood broadly, is one important value of a secular state. To understand another crucial ingredient, it is necessary to grasp the point that liberty and equality in the religious sphere are all of a piece with liberty and equality in other spheres. It is not a coincidence that the disestablishment clause in the first amendment to the US constitution institutes not only religious freedom but also the more general freedom of speech, of peaceful assembly and political dissent. It is entirely possible that a state permits religious liberty and equality but forbids other forms of freedom and equality. For instance, a person may challenge the authority of the religious head of his own denomination but not be free to challenge the authority of the state. This is impossible in a secular state which is committed to a more general freedom and equality. Thus, another critical value to which a secular state is constitutively linked is the equality of free citizenship.

The value of equal citizenship has two dimensions: one active, the other passive. To be a passive citizen is to be entitled to physical security, a minimum of material well-being and a sphere of one’s own in which others ought not to interfere. The benefits of citizenship – resources that enable a dignified ordinary life – must be available to everyone and there is no room here for discrimination on grounds of religion. The state neither discriminates positively, in favour of a religion nor discriminates negatively against it (feature-h). This equal treatment is entailed by equal (passive) citizenship. State agencies and the entire system of law must not work in favour of one religious group. If the state works to protect the security and well-being of some individuals or groups but fails to secure these meagre but important benefits to others then the principle of equal (passive) citizenship is violated. Likewise, no one must be denied admission to educational institutions, solely on grounds of religion (feature-i).

The active dimension of citizenship involves the recognition of citizens as equal participants in the public domain (feature-j). Active participation does not only mean the mere possession of the right to vote but also a right to participate in public deliberation and to stand for public office. In secular states, such active citizenship rights ought to be available to everyone, regardless of religion.

Table 15.3



	Features of a secular state (mainstream)




	
(a)  Non-theocratic – disconnection at level 2.

(b)  The principle of non-establishment of religion – disconnection at level 1.

(c)  Peace between different sects and denominations of a religious group.

(d)  Toleration for all sects and denominations of a religious group.

(e)  Religious liberty to every individual within a religious group.

(f)  Religious liberty granted non-preferentially to members of every sect or denomination of a religious group.

(g)  The liberty to embrace the beliefs and practices of any sect or denomination of a religion and therefore to move easily from one sect to another and to reject religion all together.

(h)  No discrimination by the state on sectarian grounds or on ground of religion to entitlements provided by the state. These entitlements are available equally to everyone regardless of his beliefs, religious or non religious.

(i)  No discrimination in admission to educational institutions on sectarian grounds or on grounds of religion.

(j)  Equality of active citizenship: no discrimination on sectarian grounds or on grounds of religion in the right to vote, to deliberate on public matters and to stand for public office.





I have claimed above that disconnection of religion from state at levels 1 and 2 serves different ends. It now needs to be stressed that value-based secular states may also differ from one another in their respective understandings of the relationship with religion at level 3. At this stage I introduce three different ways of understanding this relationship. First, total disconnection or mutual exclusion. Such a state maintains a policy of strict or absolute separation. Here religion is excluded from the affairs of the state but the state too is excluded from the affairs of the religion. The state has neither a positive relationship with religion, for example there is no policy of granting aid to religious institutions nor a negative relationship with it; it is not within the scope of state activity to interfere in religious matters even when the values professed by the state are violated.

In the second type, disconnection is partial and is conceived at the third level in a wholly one-sided manner. Here to disconnect is to exclude religion from the affairs of the state but to have no limits on the state’s interventionist powers in the affairs of religion. Such intervention may mean help or hindrance but in either case the motive is to control, regulate and even to destroy religion. Such secular states are decidedly anti-religious.

Partial disconnection is also the form of state–religion relationship in the third type. However, here the state connects with one religion, usually the dominant one, in order to support it. Thus the state may tax its citizens to support the church, grant subsidies to schools run by the church, maintain church buildings and so on.

Thus far it has been claimed in this chapter that a state is secular if it separates itself from religion for some ends. However, the metaphor of separation can be unpacked in multiple ways. Furthermore, the ends for which separation is sought can also be different and so may the weights assigned to them. Given this, I outline three ideal-typical secular states or politico-legal regimes:

(a)  Model 1 that advocates mutual exclusion of state and religion primarily for the sake of religious liberty and sectarian or denominational pluralism, though all other values listed above are also promoted or protected. Though always contested and not the only one available in the United States, this might also be called, the idealized American model.

(b)  Model 2 that advocates one-sided exclusion primarily for the sake of a narrowly conceived, stringently guarded common public culture that gives a uniform and equal identity to citizens. Once again, though contested, this might be called, the idealized French model. Extreme versions of this model are found in Kemalist Turkey and Soviet Russia and its satellite countries.

(c)  Model 3 that partially disconnects from religion for the sake of freedom and equality but also provides partial support to one religion on the ground that it is part of cultural inheritance and historical legacy of its citizens and therefore a significant public good. This might be called the idealized West European model because it is practiced in large parts of Western Europe excluding France.

Theocracy, states with establishment and secular states: a normative comparison

We can now ask one of the key questions raised in the chapter: which of the two, religion-centred or secular politico-legal regimes can better protect freedom and build an inclusive society and polity on fair and equal terms. A cursory evaluation of these states shows that all religion-centred states are deeply troublesome. Take first historical instances of states that establish a single church, the established Protestant Churches of England, Scotland and Germany, and the Catholic Churches in Italy and Spain. The state recognized a particular version of the religion enunciated by that church as the official religion, compelled individuals to congregate for only one church, punished them for failing to profess a particular set of religious beliefs, levied taxes in support of one particular church, paid the salaries of its clergy, made instruction of the favoured interpretation of the religion mandatory in educational institutions (Levy 1994: 5). In such cases, not only was there inequality among religions (for example between Christians and Jews) but also among the churches of the same religion, and while members of the established church may have enjoyed a modicum of religious liberty, those belonging to other churches or religions did not enjoy any of the same degree of liberty. When members of other church or religious groups possessed strength or number, then such a multi-religious or multiple-denominational society was invariably wrecked by inter-religious or inter-denominational wars. If they did not, then religious minorities were not even tolerated and faced persistent religious persecution (as in the case of Jews in several European countries till the nineteenth century).6

States with substantive establishments have not changed colour with time. Wherever one religion is not only formally but substantively established, the persecution of minorities and internal dissenters continues today.7 One has only to cite the example of Saudi Arabia to prove this point (Ruthven 2002: 172–81). It is important to dwell on this because in so many recent critiques of secularism, a strongly accommodative stance towards religion is recommended with an alarming neglect of some very elementary facts about what such an alliance might entail. Consider the situation in Pakistan where the virtual establishment of the dominant Sunni sect has proved to be disastrous to minorities, including to Muslim minorities. For example, under Article 260 of the constitution Ahmedis have been deemed as a non-Muslim minority and forbidden from using Islamic nomenclature in their religious and social lives (Malik 2002: 10; Bhargava 2004: 30). A whole community has thereby been formally excluded by the state, both symbolically and materially, from its own religion. For over three decades, citizenship in Pakistan is defined with reference to majoritarian and exclusionary Islamic parameters. Therefore, political exclusion is built into the basic law of the land. By making adherence to Islam mandatory for anyone aspiring to the two highest offices in the country, that of the President and the Prime Minister, the Constitution ensures the exclusion of religious minorities from high political office (Malik 2002: 16).

I have taken Pakistan only as an illustration. Many people in India believe that the establishment of a Hindu State would be disastrous, particularly for Muslim minorities. Or consider the democratic state of Israel. Can anyone reasonably claim that Christian and Muslim minorities in this Jewish state enjoy the same rights as Jews themselves? It is therefore astonishing to read the claim that ‘in modern democratic politics, there is not much reason to fear a religious majority more than a secular majority’ (van der Veer 2001: 20). Charles Taylor’s arguments about the exclusionary tendencies in modern democratic states with religious or ethnic majorities point clearly towards the inherent possibilities in these states towards de facto singular establishment and the wide range of exclusions and injustices that make them what they are (Taylor 1999). To say, at this point, that religious majorities are no worse than secular majorities because different religious communities have lived in the past without coming into violent conflict is both ambiguous and misses the point. It is ambiguous because it is hard to understand what a secular majority means. If by this is meant a group of hard-nosed secular absolutists who are deeply anti-religious, then the statement is true. But if by this is meant, a majority that wishes not to politicize religion in all kinds of unprincipled ways, then this statement is deeply wrong. The statement misses the point because peace between communities is entirely compatible with all kinds of exclusions from the domain of freedom and equality. A fearful minority is willing to buy peace at any cost – something that Indians painfully learnt again after the anti-Muslim Bombay riots in 1992–93.

What of states with multiple establishments of churches? Historically, states of New York or the colonies of Massachusetts in the middle of the seventeenth century officially respected more than one denomination (Levy 1994: 12). These states levied a religious tax on everyone and yet gave individuals the choice to remit the tax money to their preferred Church. They financially aided schools run by religious institutions but on a non-discriminatory basis. They may have punished people for disavowing or disrespecting the established religion, but did not compel them to profess the beliefs of a particular denomination.

States with substantive establishment of multiple churches are better in some ways than states with singular establishment. For example, such states are likely to be relatively peaceful. Members of different denominations are likely to tolerate one another. The state grants each denomination considerable autonomy in its own affairs. But states with establishment of multiple churches have their limitations. For a start, they may continue to persecute members of other religions and atheists. Second, they are indifferent to the liberty of individuals within each denomination or religious group. They do little to foster a more general climate of toleration that prevents the persecution of dissenters. Closed and oppressive communities can thrive in such contexts. Third, they may not have legal provisions that allow an individual to exit from his religious community and embrace another religion or to remain unattached to any religion whatsoever. Fourth, such states give privileged recognition to particular religious identities but fail to recognize what may be called non-particularized identities, i.e. identities that simultaneously refer to several particular identities or transcend all of them. Fifth, such states are unconcerned with the non-religious liberties of individuals or groups. Finally, such states are entirely indifferent to citizenship rights. States, which establish multiple religions, face similar problems but are better than states with multiple church establishments in one important respect. There is peace and toleration and perhaps equality between all religious communities.

So are secular states better, from an ethical point of view, than theocracies and states with establishment? It would be hasty, indeed wrong, to answer this question in the affirmative. As we have seen, from a moral point of view, some secular states are deeply problematic. Amoral secular states have no commitment to any values. Anti-religious secular states (model 2) also have a poor record in promoting or even protecting religious freedoms. Indeed, states that fail to protect religious freedom usually trample upon other freedoms also. Over time they also develop a hierarchy between the secular and the religious. Thus, such states are also likely to fare badly on the index of freedom and equality.

Critics who wish to rehabilitate religion in political life usually contrast states more hospitable to religions with self-aggrandizing amoral or mindlessly anti-religious secular states. This is not a fair comparison. An attempt is made here to antecedently shift judgement in favour of states closely aligned with religions by deliberately pitting them against the worst forms of secular states. Little is to be gained from damning secularism, by citing the atrocities of Hitler and Stalin or crimes committed by ‘secularists’ such as Saddam Hussain or Ali Hyder (Asad 2003: 10). Nonetheless, this comparison serves a point: there is not much to choose between theocracies or states with established religions on the one hand and amoral or absolutist secular states on the other. Their deep formal structure is identical. Both fare miserably on any index of freedom or equality.

But what about models 1 and 3 that in one way or another separate religion and state for the sake of religious liberty and equality of citizenship? How do they fare in comparison with ideal-typical theocracies and states with established religions? From a liberal and egalitarian standpoint, pretty favourably. For example, they grant the right to criticize, revise or challenge the dominant interpretations of the core beliefs of their religion to every member of all religions. In such states individuals are free not only to criticize the religion into which they are born, but at the very extreme, to reject it. Such states also grant equality of citizenship. All citizens are entitled to the same basic benefits. They have a right to vote and also a right to participate in public deliberation and to stand for public office.

Thus, when evaluating the relative merits of religious and secular states, it is these value-based liberal democratic states which must be kept in mind for comparison and not the routinely debunked, severely anti-religious or self-aggrandizing secular states. The moot question is whether these liberal-democratic secular states are themselves ridden with serious problems.

They are. The main problem with the two, indeed with all three models is that their origins lie in predominantly single-religion societies but are now confronted and struggling with issues generated by deep religious diversity. All three models were born after a great deal of religious homogenization had taken place in societies that at their helm had what are called ‘confessional states’. Each state had declared allegiance to one or the other sect or sub-sect of Christianity dominant in society. The secularization of these societies and states began when the politically meddlesome and socially oppressive character of national churches was challenged by social and political groups. Secular states in these societies were born in a context where there was not much (deep) religious diversity to manage. This has changed particularly in the second half of the twentieth century. Consider European States. With the migration of workers from former colonies and the intensification of globalization, pre-Christian (Hindu, Buddhist, Jain) and post-Christian faiths (Islam, Sikhism) have been thrown together for the first time in modern Europe creating an unprecedented diversity the like of which has not been witnessed in Europe under conditions of modernity. This has destabilized existing European secular states and the conception of secularism that underpins them.

How would the character of secular states change if they seriously began to deal with deep religious diversity? Allow me to first explain what I mean by deep religious diversity. To begin with, by religious diversity I mean diversity of religion. Diversity of religion exists in a society when it has a populace professing faith in say Christian, Jewish or Islamic ideals. A society has deep diversity of religion when its people adhere to faiths with very diverse ethos, origins and civilizational backgrounds. This happens, for example, when a society has Hindus and Muslims or Hindus and Jews or Buddhists and Muslims and so on. The second kind of diversity is within religion. This second diversity may be of two kinds. The first might be called horizontal diversity. Horizontal diversity exists when a religion is internally differentiated. For example, Christianity may have different confessions, denominations and sects. Likewise Muslims may be divided into Shias and Sunnis or into Shias, Sunnis, Ismailis and Ahmedis. Likewise Hindus may be differentiated into Vaishnavites and Shaivites and so on. Religions are characterized, however, by another kind of diversity which can be called vertical diversity. Here, people of the same religion may engage in diverse practices that are hierarchically arranged. A religion might mandate that only some may engage in certain kind of practices and others be excluded from them. For example, caste-ridden Hinduism makes a distinction between pure and impure practices. Practices performed by certain castes are pure and members of other castes are excluded from them. For example, women or dalits may not be allowed entry into the inner sanctum of temples and in many cases into the precincts of an upper caste temple. This example already brings home a point that I ought to have made at the very outset of this discussion. Every form of diversity, including religious diversity, is enmeshed in power relations. If so endemic to every religiously diverse society is an illegitimate use of power whereby the basic interest of one group are threatened by the actions of another. It further follows that inherent in religiously diverse societies is the possibility of both inter-religious and intra-religious domination. (Two other forms of domination are also possible. One, the domination by the religious of the non-religious and second, the domination of the religious by the non-religious.) This enables me to identify the main problem with mainstream liberal-democratic secular states (models 1 and 3, and partly 2). They are equipped either to deal with the domination of the secular by the religious (model 2) or to confront aspects of intra-religious domination (for example, model 1 is sensitive to denominational pluralism and to the domination of individuals by congealed religious communities and their leaders) but they are not equipped to deal with inter-religious domination. In order to deal with the latter, other models of secular states need to be developed that respond to structural inequalities among religions and institutional biases in favour of one religion by explicitly granting public recognition and therefore active respect to non-dominant religions. This value has to be added to the list of values enumerated above. Other values that may be added to the list include not only the more minimalist variety such as peace and toleration between different communities (and not just sects of one religious community), but also the active encouragement on the part of the state of inter-faith civility, if not solidarity, what Gandhi called ‘communal harmony’. In line with what is stated above, we may interpret the relationship between religion and state at the third level to mean active respect and support for all religions, an idea that is found in the public discourse in India as well as in Senegal and Indonesia, countries where the majority of its citizens are Muslims (see Stepan 2011: 127).

The best model then would be one that not only reduces inter-religious domination by giving public recognition to non-dominant religions entrenched in community-specific rights but also reduces intra-religious domination in all its forms. In short, unlike the idealized French state that is hostile to religion and the idealized US state that once was excessively friendly to one religion but now appears to be excessively friendly to all in all kinds of illegitimate ways8 and quite unlike the idealized West European state that is moderately friendly to only one religion, we need a model that combines active respect for some practices of all religious groups with some degree of active disrespect for some practices also of all religious groups. In short, we need a model that embodies critical respect for all religions, possible only when it engages with all religions or disengages from them, engages positively by giving them recognition or state subsidies or negatively by lawfully and democratically intervening in religious communities whenever any of its members, especially internal minorities and women, face exclusion or discrimination. In other words, the state adopts a policy of principled distance for the sake of reducing, if not altogether eliminating, all forms of institutionalized religious domination. This fourth model can be called the principled distance model.

Seven features of this model, found in the Indian Constitution read appropriately, make it distinctive. First, its multi-value character. Indian secularism more explicitly registers its ties with values forgotten by Western conceptions – for example, peace between communities – and interprets liberty and equality both individualistically and non-individualistically. It has a place not only for rights of individuals to profess their religious beliefs but also for the rights of religious communities to establish and maintain educational institutions crucial for the survival and sustenance of their religious traditions. Second, because it was born in a deeply multi-religious society, it is concerned as much with inter-religious domination as it is with intra-religious domination. Thus it recognizes community-specific socio-cultural rights. Although community-specific political rights (special representation rights for religious minorities such as Muslims) were withheld in India for contextual reasons, the conceptual space for it is present within the model. Third, it is committed to the idea of principled distance,9 poles apart from one-sided exclusion, mutual exclusion and strict neutrality or equidistance.

In addition to these features, there are others that further distinguish it from models 1–3. Fourth, it admits a distinction between depublicization and depoliticization of religion as well between different kinds of depoliticization. Because it is not hostile to the public presence of religion, it does aim to depublicize it. It accepts the importance of one form of depoliticization of religion, namely the first and second-level disconnection of state from religion but the third-level depoliticization of religion is permitted purely on contextual grounds. Fifth, it is marked by a unique combination of active hostility to some aspects of religion (a ban on unsociability and a commitment to make religiously grounded personal laws more gender-just) with active respect for its other dimensions (religious groups are officially recognized, state aid is available non-preferentially to educational institutions run by religious communities, no blanket exclusion of religion as mandated by Western liberalism). This is a direct consequence of its commitment to multiple values and principled distance. The Indian model accepts the view that critique is consistent with respect, that one does have to choose between hostility and respectful indifference. In this sense, it inherits the tradition of the great Indian religious reformers who tried to change their religions precisely because it meant so much to them. Sixth, it is committed to a different model of moral reasoning that is highly contextual and opens up the possibility of different societies working out their own secularisms. In short, it opens out the possibility of multiple secularisms. Seventh, it breaks out of the rigid interpretative grid that divides our social world into the Western modern and traditional, indigenous non-Western. Indian secularism is modern but departs significantly from mainstream conceptions of Western secularism.

Principled distance

Let me further elucidate two of these features: its contextual character and the idea of principled distance. As seen above, for mainstream Western secularism, separation means mutual exclusion. The idea of principled distance unpacks the metaphor of separation differently. It accepts a disconnection between state and religion at the level of ends and institutions but does not make a fetish of it at the third level of policy and law. (This distinguishes it from all other models of secularism, moral and amoral, that disconnect state and religion at this third level.) How else can it be in a society where religion frames some of its deepest interests? Recall that political secularism is an ethic whose concerns relating to religion are similar to theories that oppose unjust restrictions on freedom, morally indefensible inequalities, inter-communal domination and exploitation. Yet a secularism based on principled distance is not committed to the mainstream Enlightenment idea of religion. It accepts that humans have an interest in relating to something beyond themselves including God and that this manifests itself as individual belief and feeling as well as social practice in the public domain. It also accepts that religion is a cumulative tradition (Smith 1991: 154–69) as well as a source of people’s identities. But it insists that even if it turned out that God exists and that one religion is true and others false, then this does not give the ‘true’ doctrine or religion the right to force it down the throats of others who do not believe it. Nor does it give a ground for discrimination in the equal distribution of liberties and other valuable resources. Similarly, a secularism based on principle distance accepts that religion may not have special public significance antecedently written into and defining the very character of the state or the nation but it does not follow from this that it has no public significance at all. Sometimes, in some versions of it, the wall of separation thesis assumes precisely that.

But what precisely is principled distance? The policy of principled distance entails a flexible approach on the question of inclusion/exclusion of religion and the engagement/disengagement of the state, which at the third level of law and policy depends on the context, nature or current state of relevant religions. This engagement must be governed by principles undergirding a secular state, i.e. principles that flow from a commitment to the values mentioned above. This means that religion may intervene in the affairs of the state if such intervention promotes freedom, equality or any other value integral to secularism. For example, citizens may support a coercive law of the state grounded purely in a religious rationale if this law is compatible with freedom or equality.10 Equally, the state may engage with religion or disengage from it, engage positively or negatively but it does so depending entirely on whether or not these values are promoted or undermined. This is one constitutive idea of principled distance. This idea is different from strict neutrality, i.e. the state may help or hinder all religions to an equal degree and in the same manner, so that if it intervenes in one religion, it must also do so in others. Rather, it rests upon a distinction explicitly drawn by the US philosopher, Ronald Dworkin between equal treatment and treating everyone as an equal (1978: 125). Treating people as equals entails that every person or group be treated with equal concern and respect. It may sometimes require equal treatment, say equal distribution of resources but it occasionally also dictates unequal treatment. Thus treating people or groups as equals is entirely consistent with differential treatment. This idea is the second ingredient in what I have called principled distance.

I said that principled distance allows for differential treatment. What kind of treatment do I have in mind? First, religious groups have sought exemptions from practices in which states intervene by promulgating a law to be applied neutrally to the rest of society. For example, Sikhs demand exemptions from mandatory helmet laws and from police dress codes to accommodate religiously required turbans. Muslims women and girls demand that the state not interfere in their religiously required chador. Principled distance allows then that a practice that is banned or regulated in one culture may be permitted in the minority culture because of the distinctive meaning it has for its members. For the mainstream conception this is a problem because of their simple, somewhat absolutist morality that gives overwhelming importance to one value, particularly to equal treatment, equal liberty or equality of individual citizenship. Religious groups may demand that the state refrain from interference in their practices but they may equally demand that the state give them special assistance so that these groups are also able to secure what other groups are able to routinely get by virtue of their dominance in the political community. For example, it may grant authority to religious officials to perform legally binding marriages or to have their own rules of obtaining a divorce. Principled distance allows the possibility of such policies on the grounds that it might be unfair to hold people accountable to an unfair law.

However, principled distance is not just a recipe for differential treatment in the form of special exemptions. It may even require state intervention in some religions more than in others, considering the historical and social condition of all relevant religions. For the promotion of a particular value constitutive of secularism, some religions, relative to other religions, may require more interference from the state. For example, suppose that the value to be advanced is social equality. This requires in part undermining caste hierarchies. If this is the aim of the state, then it may be required of the state that it interferes in caste-ridden Hinduism much more than say Islam or Christianity. However, if a diversity-driven religious liberty is the value to be advanced by the state, then it may have to intervene in Christianity and Islam more than in Hinduism. If this is so, the state can neither strictly exclude considerations emanating from religion nor keep strict neutrality with respect to religion. It cannot antecedently decide that it will always refrain from interfering in religions or that it will interfere in each equally. To want to do so would be plainly absurd. All it must ensure is that the relationship between the state and religions is guided by non-sectarian motives consistent with some values and principles.

Table 15.4



	Revised features of a secular state (alternative model)




	
(a)  Non-theocratic.

(b)  Affirmation of the principle of non-establishment of religion.

(c)  Peace and toleration between communities.

(d)  Religious liberty to all members of any religious group.

(e)  Religious liberty granted non-preferentially to members of every religious group and not only to the sects and denominations of the dominant religion.

(f)  The liberty to embrace a religion other than the one into which a person is born and to reject all religions.

(g)  No discrimination by the state on grounds of religion to entitlements provided by the state.

(h)  No discrimination in admission to educational institutions on grounds of religion.

(i)  Equality of active citizenship: no discrimination on grounds of religion.

(j)  Given structural inequalities and institutional biases, public recognition to non-dominant religions.

(k)  Promoting inter-faith civility and active respect for all religions.

(l)  Retaining the ability to lawfully and democratically intervene in religious communities whose members suffer exclusion, discrimination, marginalization etc.





Conclusion

It has been argued here that states that are geared towards the domination or hegemony of the religious over the secular or of one religion over other religions are bound to be religion-centred. On the other hand, a polity driven by a desire to undermine institutionalized religious domination and to build an inclusive society with maximum freedom would be secular. But all forms of secular states do not fare equally when judged by the best standards of secularism. After distinguishing four models of secular states, an attempt was made to identify a political system that best helps us to face challenges posed by deep religious diversity and greater public visibility of religions. The first type of secular state grounded in the one-sided exclusion model may build an inclusive society but by sacrificing religious and religious based freedoms. The second type, based on the mutual exclusion model, extols religious freedom but may be unable to build a maximally inclusive society, one that is freed from religion-based exclusion. A third type of secular state is also not inclusive enough both because it has an inbuilt insensitivity to non-dominant religions and by virtue of its friendliness towards the dominant religion: it may leave unacknowledged the not so visible un-freedoms and inequalities within it. Finally there is a fourth type of secular state that keeps a principled distance from all religions and is able to both help and hinder their institutions and practices depending entirely on which of these strategies undermines intra and inter-religious domination. It neither actively disrespects religion nor passively over-respects it. It embodies a stance of critical respect. Under conditions of religious diversity such a state has the potential to protect defensible religious freedoms and build a maximally inclusive society.
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1  The Catholic Encyclopedia defines theocracy as a form of political government in which the deity directly rules the people or the rule of priestly caste. The rule of Brahmin in India is in accordance with the Dharma Shastras would be theocratic. See volume 14, p. 13.

2  The whole question of church–state separation, I would claim, emerges forcefully in what are predominantly church-based, single-religion societies. The issue of religion–state separation arises, however, in societies without churches or/and with multiple religions or when the hold of religion in societies has considerably declined, when religion is considered by the majority to be largely insignificant.

3  It is frequently said that secularism cannot exist in India because Hinduism lacks a church and therefore that there is no church to separate from the state. The hidden assumption underlying this assertion is that secularism means church–state separation. This is both false and misleading.

4  The reader must be reminded that the three type of state–church regimes discussed above are all ideal-typical.

5  As we shall see, this would also open up the possibility of distinguishing forms of secular states.

6  One exception to this, however, was the Millet system of the Ottoman Empire which had Islam as the established religion but three other religious communities – Greek Orthodox, Armenian Orthodox and Jewish – were treated as equals and given a respectable degree of autonomy.

7  The distinction between formal and substantive establishment is important. In Saudi Arabia, Islam is both formally and substantively established. England and Scotland have a formally established church (the Church of England and the Church of Scotland) but few exceptions apart, only a secular state grants liberty and equality to all.

8  The United States finds it politically and to some extent even constitutionally difficult to control some of the demands of assertive fundamentalist groups of all religions. For example, at least 40 US-based Christian evangelical and Jewish religious groups violate the US tax code, international law and the formal goals of US policy by funding the growth of illegal settlements in the West Bank (they also get a tax break for doing so). Alfred Stepan tells us that one reason for the inability of the US government to prosecute offenders is that obsession with negative religious liberty discourages detailed inquiry into the sources and uses of religious funds. See Stepan 2011: 119. Also see Rutenberg, McIntyre and Bronner 2010.

9  See below, following section.

10  Principled distance rejects the standard liberal idea that the principle of equal respect is best realized only when people come into the public domain by leaving their religious reasons behind. Principled distance does not discourage public justification Indeed it encourages people to pursue public justification. However, if the attempt at public justification fails, it enjoins religiously minded citizens to abandon restraint and support coercive laws that are consistent with freedom and equality based purely on religious reasons. See Eberle 2002.
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A religious revival in family law

Jane Mair



Religious revival

In some states, and for some individuals and communities, religion is and has been a constant and continuous source of guidance, authority and rules but for many, particularly in Europe, modern times have been more commonly associated with secularism. Against a background of presumed secularism, recent years have seen something of a sudden, surprising and largely unanticipated religious revival and, in many countries religious issues are giving rise to social, political and legal concerns.1 Religion appears to have been revived in various ways: the visible presence of minority communities, identified by religion, living within otherwise secular states; the proliferation of faith-based schools; the legal enforcement of individual religious rights; a rise, in certain regions, in individual religious interest, belief and adherence; the growing media presence of religious figures and religious voices and mounting concern over the words and actions associated with extremist or fundamentalist religious belief and identity.

What revival?

To talk of revival, however, assumes an earlier pattern of decline and for every report of religious revival a counter narrative can be found. The focus on secularism, against which religion has re-emerged, has been criticized for reflecting only a narrow, principally European story, while the adoption of a global perspective (see e.g. Casanova 2003: 22) might have produced different patterns. European secularism is explained by the separation of church and state, the emergence of civil legal systems and the tolerance of religious belief but only within the private sphere. Islam, however, is not premised on a comparable distinction between public and private and therefore tracing the movement of religion between these separate spheres and thereby identifying its influence, decline and resurgence is of little relevance. Some countries, particularly former colonies, provide for the application of personal religious or customary laws to operate alongside a secular legal system.2 For them, this unified picture of decline and revival is also inappropriate. North America too, while evidencing a strong religious element in certain areas, is arguably less easily explained within terms of the European secularist state model.3 Increasingly, even within Europe, overly simplistic presentations and understandings of assumed secularism are subject to critique (see e.g. Davie 2000). Secularism has given way to post-secularism (see e.g. Habermas 2010) and an earlier perception of the demise of religion is questioned as representing instead a change in the nature, understanding and manifestation of religion.4 Some have sought to suggest a revival in terms of individual religious adherence and practice. Evidence from America, particularly around covenant marriage, is associated to some extent with revival or increased prominence of religious codes. Within Europe, there is talk of greater religiosity in those eastern countries where the ‘collapse of Soviet Communism has brought about sweeping revivals of religion’ (Froese 2001: 261). The evidence is, however, mixed (Pollack 2008: 169) and others would dispute the fact of a religious revival in Europe except as a result of ‘the significant influx of new immigrant religions’ (Casanova 2008: 101). The nature of decline and the level of revival are subject to much individual and local variation (Davie 2013) and their extent is a matter of uncertainty and disagreement.

Whatever the accuracy of specific claims about decline and resurgence, what is beyond doubt is that there has been a revival of religion ‘as a contentious issue’ (Davie 2013). Recent years have brought significant growth in the volume of academic analysis focusing on a wide range of issues related to religion and spread across many disciplines. Regardless of the empirical evidence about the real presence of religion, there is a very definite increase in its presence throughout academic literature, including legal writing, and that in itself is helping to fuel the impression that religion is once more a significant concern.

Religion in family law

As in other branches of law, and whether in real cases and real life, or in academic analysis, religion has become a high-profile factor and a much debated topic in family law. It is visible as a factor in courts, in public debate and in legal reform in a way that has not been paralleled for some time. Conflicts have been seen in individual cases before the courts, concerning secular state education and religious dress and symbols (see e.g. McGoldrick 2011) and recognition of family practices and relationship models. Legal actions involving individual rights to religious freedom and religious expression have become common in many countries. Whether religious issues are in fact being more frequently raised in courts or whether the raised profile of such cases is partly explained by our heightened sensitivity to the topic, it is clear that religion has become a visible issue in family law cases.5 Religion is featuring, not only as a practical issue to be addressed in the context of individual family law cases, but also as a key concern in political debate, with religious views and religious voices being heard in legal reform processes concerning family matters including same-sex marriage (see e.g. Kettell 2013), assisted reproduction, euthanasia and abortion.6

In fact, it might be argued that because of the overlapping personal, emotional and developmental aspects of both individual religion and family life, the revival of religion therein has had particular impact. It is often said of family disputes that by their nature they are ill suited to court room settings and judicial resolution. They deal with private and personal matters concerned with emotions and relationships and it is almost inevitable that such disputes will be further exacerbated by the additional presence of strongly held religious beliefs. The theoretical tensions between public and private are well known within analysis of family law and therefore revived debate about liberalism and dichotomous constructs has particular resonance when considered within a family context. The recognition of religion, religious values and motivations poses a threat to the linear path of the modernization of family law. For many, family law has come to be associated with individual choice, private decision making and freedom from socially imposed values and norms. Individual religious expression and evidence of the presence of religion in public debate raises doubts about that progression and at a deeper level exposes some uncertainty as to what family law is all about. The debates, therefore, which are taking place in respect of religion, and its legally appropriate place, are of particular relevance in the context of family law.

Some may wish that religion, as a social presence and as a focus for discussion, had remained in decline; its renewed presence is clearly giving rise, in some countries and before some courts, to very difficult questions but, as it has now re-emerged in practice and debate, what can we learn from it? Within the context of family law it presents an opportunity to review how religion has changed. Contemporary religion in family law is rather different to the familiar religious presence of the past. It is not only religion, however, which is open to scrutiny. The presence of religion and religious views within the sphere of family law is also leading us to question some aspects of family law itself. The concerns, which are highlighted by factual situations involving religion, are in many instances not new – they lie at the root of fundamental questions about family law and the regulation of family life. So, whatever the empirical evidence of contemporary religion and whatever the conclusion about its measurement, its presence is undoubtedly reviving debate and this revival is a two-way process: questions of religion and religious concerns are being reconsidered within the scope of family law and family law itself is being reviewed in the light of religion. What can we learn of religion from its renewed presence within the arena of family law and what can we learn of family law from a religious perspective?

Global and local perspectives

In this process of debate and review, the dangers of drawing macro-level conclusions from micro-level experience are well known but the risks of seeking or claiming universality are also obvious. The relationship between law and religion ‘is never about law and religion in the abstract, but always about a specific view of particular legal and religious traditions, as viewed through the inherently limited experience of human beings’ (An-Na’im 2013: 1232). To attempt to consider family law and religion globally or comprehensively is beyond the scope and competence of this short contribution. What happens within an individual family is personal to that family but something similar is often repeated in slightly different form across many families. The detail may be different but the underlying issues are often the same. In many ways something comparable might be said of religion. For some time, we have been encouraged to think and act globally. Globalization, in terms of geographic mobility and intellectual perspective, is one of the factors behind the current interest in and problematization of religion – not our own familiar local religion but that of others. The perspective from which this contribution is written is European. Some of the examples will be even more local: drawn predominantly from the sphere of the author’s own experience of family law in Scotland and in England and Wales. But while the facts and solutions are unashamedly local, it is hoped that their problems, methods and outcomes can be considered and applied in other contexts.

Revisiting theory

The revival of religion, and in particular, increased concern surrounding the enforcement of individual religious rights against supposed secular states,7 has given rise to revisiting of constitutional and political theory. Established assumptions as to the separation of church and state and the secular nature of law have been shaken by religious claims and there has been much analysis and reworking of theory in an attempt to confirm, challenge or redefine the boundaries. This debate has largely been situated within a constitutional context, but it has significant and particular resonance within family law.

Public and private

Liberalism confronted the problems of infinite diversity in religious belief, recognized the impossibility of accommodating such diversity within the public sphere and concluded, therefore, that the proper place for religion was in the private sphere. As expressed by Rawls, the challenge posed was how to achieve ‘a stable and just society of free and equal citizens profoundly divided by the reasonable religious, philosophical and moral doctrines’ (Rawls 1993: xxv). The answer was to restrict such doctrines to the private sphere, leaving the public to be regulated on the basis of shared ‘public reason’. In the current revival of interest in religion, classical liberalism as presented by its various proponents, has been revisited, restated, subjected to criticism and reconstructed in an attempt to resist, accommodate or make sense of the presence of religion and religious individuals (see e.g. McIlroy 2013). The traditional liberal approach might say: ‘[b]e a citizen in public, a Jew (or a Catholic or a Muslim) … in private’ (Shachar 2010) but how should one ‘be’ in the family which occupies a somewhat uneasy space between public and private? When contemporary debates about liberalism, secularism and religion are transposed to the micro-society that is the family, shared concerns and dilemmas emerge concerning their respective positions and their treatment by law and state. Current debates about challenging or reinforcing the private nature of religion, redrawing the boundaries between public and private or transcending them in recognition of their interconnectedness, echo strongly feminist legal perspectives on families and family law (see e.g. O’Donovan 1985; Olsen 1983).

Margaret Davies has commented that ‘[i]n contemporary Western nations, religion is often regarded by law as a matter of private freedom, as though it occupies a space which is other to law, the state and our public sphere’ (Davies 2011: 72) and this is a view which strongly resonates with perceptions of the family. Family form in modern terms is encapsulated in the model of the domesticated, nuclear family based on affective relationships. Family life is lived out within the private home and the personal domain of the family is the space, above all others, where one can be oneself. The ideology of this private model of family is of course contentious and it has been subject to extensive critique. In her exploration of public and private in the context of family regulation, O’Donovan, for example, describes the family, and in particular the married couple, as ‘a black box, into which the law does not purport to peer’ (O’Donovan 1985: 12). More detailed scrutiny reveals that contrary to this image, law does indeed regulate marriage and the family, but ‘the ideology of privacy and non-intervention’ (O’Donovan 1985: 12) nonetheless defines our expectations, constrains law’s relationship with familial matters and masks complex patterns of regulation. If the family is where we are governed by our own personal beliefs and desires and religion too is placed within that private space, it should come as no surprise to us that those with religious beliefs and obligations will expect to be able to order their family life according to them. Recent experience suggests that many legal systems and societies are not entirely comfortable with the realization that private families are in some cases regulated according to private religious norms, particularly where those norms emanate from what might be termed a minority religion.

One feature of constructing the family as a predominantly private space is the willingness of many legal systems to permit and even encourage private ordering within family relationships. Private negotiation and settlement, in the form of pre-nuptial contracts and separation agreements, are common in many jurisdictions and regarded, often in positive terms, as part of a move towards the contractualization, or consensualization, of family law (see e.g. Scherpe 2012). Attitudes towards the enforceability of private settlements may be seen to shift, however, when those settlements have been concluded within the context of religious tribunals and arbitration or are intended to import religious obligations.8 Concerns raised about inequality of bargaining power and unfair treatment of women within the context of faith-based arbitration and private agreements may, in some cases at least, be well placed but the debate should surely consider more broadly the use of contractual settlements within a family setting. Concern for the fairness of all privately negotiated settlements within families is more compelling than simply a narrow focus on those which are structured and directed by religion.9

‘Out of a desire for a neutral and shared public reason, the Rawlsian answer has so curtailed the capacity of religious convictions to speak that those who hold them may not find a reasonable place in public political debate’ (Jamal 2013: 9). This criticism of liberal public reason echoes the experience of recent social and political debate surrounding family law reform. The expression of religious convictions in public debate about family law has been seen particularly in the recent reform processes of many countries concerning the introduction of same-sex marriage. In Scotland, for example, where public consultation is a central part of legislative reform, there was opposition from a clear and significant majority of respondents to the proposed introduction of same sex-marriage. In responding to the consultation process,10 and deciding nonetheless to proceed with the introduction of same-sex marriage),11 the Scottish government tried to rationalize and avoid much of the opposition, on the basis of its religious inspiration and its presentation as part of an organized religious campaign. Instead they sought to emphasize consensus, wherever possible, even though it related only to matters ancillary to the central question. While that approach might be justified on the basis that the responses were not representative of the population as a whole and more generally on the argument that it permitted an important policy achievement, it is arguable that the determination to contain the impact of religious views hindered more open and meaningful debate about marriage and its place within the range of regulated adult family relationships and sometimes resulted in the absence of legal principle or sense. Much needed discussion, for example, as to why the same-sex relationship of civil partnership12 – which in legal terms is almost exactly identical to marriage – should be retained when same-sex marriage becomes possible, was sidetracked, perhaps due to reluctance to enter more deeply into consideration of the civil meaning of marriage.

Monist or pluralist

Alongside academic debate about liberalism, there has also been renewed discussion around the possibility of legal pluralism. Western modern, secular states are associated with monist frameworks where regulation emanates from one single, universal legal source and ‘if you take the position that law is singular (legal monism) and is derived from a secular state, then it follows that any beliefs held by religions are in some sense other or external to that system of law’ (Davies 2011: 75). Secular legal systems have long acknowledged the existence, and sometimes recognized the jurisdiction, of countries which operate pluralist frameworks and where individuals may choose to have aspects of their lives regulated according to their own system of personal, religious law. Domestic rules of international private law come into play, for example, in the context of claims for recognition of family relationships established according to the rules of a foreign jurisdiction which applies personal law. This could be perceived as a relatively unthreatening form of pluralism, where recognition is strictly controlled by the choice of law rules of the country where the legal action is being heard and the applicability of personal law is restricted by the requirement of extra-territoriality (Crawford and Carruthers 2011). A much more radical form of legal pluralism can be seen in the work of, for example, Werner Menski, who has argued in favour of individuals being able to bring their personal law with them when they travel to other countries and settle there (Menski 2011). For many this approach is to be resisted on several grounds, including concerns about the messy nature of the intersecting and overlapping frameworks of regulation.13 It is, however, an issue increasingly highlighted in European family law in countries which are experiencing unprecedented patterns of migration and are now being faced with the presence of significant religious-based communities within an otherwise secular legal state.

‘Most commonly legal pluralism is seen in empirical terms: it describes the presence of several legal systems co-existing in one space’ (Maclean and Eekelaar 2013: 89). The concept of legal pluralism is, however, open to a range of interpretations and, as Davies identifies, a second form ‘displaces state law as the prime mover of social organization, and looks as well at the variety of cultural, religious, regulatory, semi-autonomous spheres which exist in any society’ (Maclean and Eekelaar 2013: 89). In other words, individuals are regulated by and owe obedience to rules that emanate from a variety of sources. This is a view that resonates clearly with families, where the scope, nature and relevance of law as a source of regulation is to some extent contested. O’Donovan, in her discussion of ‘divisions and dichotomies’ commented with regard to women, home and family that, ‘[t]he private, regarded in legal ideology as unsuitable for legal regulation, is ordered according to an ideology of love’ (O’Donovan 1985: 12). Against this attitudinal background towards families, it should not be surprising that some individuals may expect their familial relations to be ordered according to their religious beliefs and frameworks.

Current concerns, as to the proper place of religion and its suitability or otherwise for legal regulation and public presence, echo similar concerns about the family and family law. They are neither clearly public nor private and attempts at reform variously seek to expose the absence of clear divisions, to redraw the boundaries or to challenge the very use of a dichotomous perspective. The complexities inherent in family analysis are only increased when religion meets family life and family law. Family lawyers should at least be open and receptive to multiple obligations and identities of those religious individuals who wish to exist across boundaries between public and private and conform with plural obligations. Feminist family law has long exhorted us to reject the false limits of a public/private dualism and to transcend the constraints that it imposes on our options for regulation and reform. Similar arguments are now being made in respect of approaches to religion with calls to ‘recognize the limits of our existing legal vocabulary: [which] relies upon, and replicates, a polarized, oppositional dichotomy’ (Shachar 2010: 409–10).

Reassessing religion

There is extensive research and commentary, particularly within the disciplines of sociology and anthropology, into the meaning, nature and extent of religion and religious behaviour, highlighting a range of interpretations and diversity of understanding (see e.g. Woodhead 2011). Law, by contrast, has generally been reluctant to become involved in defining or determining what is meant by religion. While there is extensive protection of religious rights in international and domestic legislation, the underlying concept of religion tends to be left undefined.14

Religious difference

For western European states, until recently, references to religion in family law have most often been found in an historical context. Throughout Europe, religion played a central role in the regulation of family law in terms of canon law; the law of the Roman Catholic Church and, in the past, religion was of interest to family lawyers as a source of rules. In contemporary debate, religion is once again being encountered as a source of regulation and obligation but this time it is to a large extent present as ‘a rival normative system’ (Shachar 2010: 405). The new presence of religion is characterized by diversity and the most prominent religion is often that of minorities. The current problem of religion is less that of religion itself and more one of accommodation of difference. The framework of international human rights, together with domestic legal guarantees of equality, is increasingly faced with the challenge of how to protect individual freedom while maintaining space for diversity.

The challenges which currently face courts and legislatures throughout Europe include how to accommodate secular principles in education with religious values of individual children and families; differences of opinion between state and religious community models of marriage and conflicting concepts of child welfare. The framing of the conflicts tends to push the parties into opposing corners and to harden differences. Closer assessment often discloses that within these opposing, apparently homogenous, groups, there is in fact considerable individual difference and scope for internal diversity. In several European countries, very clear views as to what is and is not acceptable in marriage are emerging and in particular there are objections to forced marriage and child marriage. While a significant element of these objections is understandable in terms of a desire to protect vulnerable parties, particularly young women and children, there is growing concern that the objections are at least partly motivated by other concerns: uncontrolled immigration and a reluctance to recognize diverse family models. A certain bias and lack of consistency may emerge when these reactions to difference are viewed within the broader context of increasing social and legal recognition or at least tolerance in many countries of a diverse range of relationship types.15 While accommodation of diversity is a key objective in many family law systems, acceptance and tolerance of difference is less clearly accepted when linked to religion.

Religion and belief

In many domestic legal systems, previous recognition or protection of one established or dominant religion is likely to have given way to more equal treatment of a range of religions. An additional shift can be identified from the label of ‘religion’ to the broader or combined term of ‘religion and belief’. In the European conventions, charters and directives, there is protection for equality in terms of religion and belief and that is being reflected in the individual domestic law of many countries. What is meant by belief, however, and what its relationship is with religion, is largely undefined. To be protected, must the particular belief in some way mirror religion? Belief is perhaps perceived as going beyond religion but, as understanding of religion changes, the extent to which the two are distinct is also unclear. Two recent examples from family law within the UK help to highlight some of the trends and uncertainties.

In England, a recent decision of the Supreme Court16 provided an opportunity to consider if the definition of religion, or more precisely of a ‘place of meeting for religious worship’, has changed. In England, couples may choose to marry in religious or civil ceremonies. Whereas in Scotland, legal control of religious marriage focuses on authorization of the celebrant, in England the place in which the wedding is to be held must be approved as a ‘place of meeting for religious worship’.17 This particular case concerned a couple who wished to marry in the London church which they regularly attended. The minister of the church was happy to conduct the ceremony but the problem was that the church was part of the Church of Scientology and in an earlier decision of the Court of Appeal, R v. Registrar General, ex parte Segerdal,18 necessary recognition had been refused to a different church within the Church of Scientology. The key question was whether or not the building concerned was a place at which people engaged in ‘worship’. In Segerdal, Lord Denning had said of the creed of the Church of Scientology that it seemed to him ‘to be more a philosophy of the existence of man or of life, rather than a religion. Religious worship means reverence or veneration of God or of a Supreme Being.’19 In this recent appeal, to the Supreme Court, the central question was whether the decision in the earlier case of Segerdal should be upheld. In Lord Toulson’s opinion, the question of what is a religion must be ‘interpreted in accordance with contemporary understanding’20 and, having considered a range of authorities, he concluded that Scientology should be recognized as a religion and the physical premises where the services took place should be regarded as a ‘place of worship’. He described ‘religion in summary as a spiritual or non-belief system, held by a group of adherents, which claims to explain mankind’s place in the universe and relationship with the infinite’.21 He also found in favour of a broad notion of worship which includes not only ‘reverence and adoration of a deity’ but also ‘religious rites and ceremonies’.22 He noted in particular, that to refuse approval to this building as a ‘place of worship’ would prevent Scientologists from being married in a form which used their own marriage service and would lead to a result which was ‘illogical, discriminatory and unjust’.23

In this decision, recognition is given to the importance of ritual in family law and, in this context, even in countries where membership of religious organizations is falling and formal attendance at weekly religious services is in decline, there is continuing evidence of attachment to religious ceremony (see e.g. Jantera-Jareborg 2011). The desire for personalized rites of marriage to suit a wide range of preferences is also reflected in recent reform in Scots family law. Since 2006, humanist celebrants have been authorized by the Registrar General as temporary celebrants according to the Marriage (Scotland) Act 1977. As such, together with civil registrars and a wide range of religious celebrants, they are able to formalize valid marriages. To date, however, they have been technically classified as religious celebrants because of the Act’s limited framework. This has now been addressed by the Marriage and Civil Partnership (Scotland) Act 2014 which will replace references in the Marriage legislation to ‘religious body’ with ‘religious or belief body’. The legislation will define a religious or belief body in the following terms: an organized group of people which meets regularly (a) for religious worship or (b) which has as its principal object to uphold or promote philosophical beliefs and which meets regularly for that purpose.24

In both of these developments, the personal significance of religious and other public rites of commitment, within the context of family law and family life, is reinforced but, in the move towards promotion of equality and reflection of private preference, the boundaries behind religion and belief remain unclear.

Reviving debates

The power of contemporary interest in religion has revived debates about the nature of religion and its proper place and these are debates that are of interest and relevance to our understanding of family law. The presence of religion has also had a reviving effect on debates internal to family law itself. While the detail of recent cases in many jurisdictions might be described as novel in that they involve consideration of religion in the context of what were previously assumed to be secular family law provisions and secular family life, there is something much more familiar about the underlying questions that are raised: questions which have long been at the heart of families and their regulation. To what extent are families a public or a private concern? What is the function of family law: the facilitation and accommodation of individual preference or the promotion of socially valued models? These debates are central to many of the religious questions that are currently being addressed. It might be argued that they are not new; a religious perspective has simply served to refresh them.

The value of marriage

Family law, particularly as it regulates adult family relationships, has come to be characterized in many jurisdictions as value free or at least it no longer seeks to enforce shared social values on individuals but rather to allow individuals to develop and pursue their own values within the context of legally acknowledged relationships. This is particularly evident in the changing regulation of marriage and the changing position of marriage within a hierarchy of relationship models. What is the purpose of marriage and why is it legally regulated? Is it a flexible and largely empty legal status, which can be adapted and applied to a variety of individual relationship preferences, or is it a normative institution, demanding compliance with established rules? As expressed by Maggie Gallagher, ‘[t]here are two broad views of marriage currently competing in the public square’ (Gallagher 2001): the relationship view which conceives of marriage as ‘an essentially private, intimate, emotional relationship created by two people for their own personal well-being’ (Gallagher 2001: 3) or the view of marriage as ‘a normative social institution’ which ‘consists, by definition, of isolating and preferring certain types of unions over others’ (Gallagher 2001: 9). Recently, debates surrounding the introduction of same-sex marriage in many countries have also highlighted the nature and meaning of marriage. One particular issue that has emerged is the extent to which modern legal marriage continues to be underpinned by religious – Judeo-Christian – theology or has it been fully replaced by a civil model.25 In this context, it could be argued that, ‘marriage has not fully emerged as a secular legal status’.26

The recent focus on marriage has served to emphasize that, contrary to what might have been predicted on the strength of downward trends in marriage and rising levels of unmarried cohabitation, there is some evidence of continuing belief in the relationship of marriage and in its legal status. Individuals and governments, for a range of reasons, continue to regard marriage as in some way special and worth preserving and yet, from a family law perspective, it can be difficult to define what distinguishes it in substance from other forms of adult relationship, aside from the obvious formality of celebration and registration.

One explanation of the purpose of family law, and the place of marriage within it, focuses on its ‘channelling function’ (Schneider 1992), according to which the legal regulation and prioritization of marriage can be at least partly understood because it is ‘thought to serve desirable ends’ (Schneider 1992: 498). Belief in this channelling function, to some extent helps to explain why states continue to value marriage and to preserve its distinctive and often superior position to other family relationships. This requires something of a balancing act between giving legal recognition to social demand for other types of relationships and family models and preserving sufficient legal core to maintain marriage as a recognizable and effective institution. There are perhaps related concerns in respect of religion, as highlighted in the comment of Habermas in reference to post-secular society and its recognition of ‘religious fellowship in view of the functional contribution they make to the reproduction of motivations and attitudes that are socially desirable’ (Habermas 2006: 46). If marriage is to continue to be legally recognized as a distinct relationship, there needs to be further thought as to its nature and meaning. Without clarification of what marriage is, the values it represents and the desirable ends it serves, it becomes almost indistinguishable from other adult domestic relationships. To date, while some may instinctively feel drawn to the apparent benefits of clearer values, there is also perhaps an underlying fear that talk of values is simply a way of reintroducing old-fashioned, conservative family policies.27 If marriage is to develop as a relevant model in future family law, it seems essential that more open conversation should begin as to its meaning and value within a broader legal and social context (see e.g. Sörgjerd 2012; Barker 2013; Garrison and Scott 2013).

Knowing what’s best

Within child law, both internationally and in many domestic legal systems, family law states its values clearly in the form of guiding principles. It can be less open, however, about the value judgments that lie behind those outward-facing principles. Underpinning the operation of Western family law in respect of children is the guiding principle that the welfare or best interests of the child should be the paramount consideration. Applied by judges and relied upon as a benchmark by all those who work with and care for children, it has come to be treated as an almost scientific formula. Universal understanding of the welfare of the child is, however, placed under considerable pressure where the religious motivations of the parents come into contact with a secular assessment of what is best.

Conflict is perhaps most ostensible when human rights come face to face with Islamic law. Attitudes to child marriage, adoption and circumcision, for example, are often presented as being contrary to what is best for the child from the perspective of international human rights. Viewed from the high ground of rights’ inspired welfare, the preferences of religious parents can appear clearly unacceptable. Some would argue, however, that these stark presentations of incompatibility fail to consider the ‘inbuilt latitude and flexibility’ in Shari’a (see e.g. Rehman 2011: 154). Conflict between general social values and those of a minority of religious parents can also arise in the context of medical treatment decision-making. The beliefs of Jehovah’s Witness parents, and in particular their opposition to blood transfusions, are often highlighted as being contrary to the welfare of their children28 but, difficult as such decisions may be, it is important to remember that the parents are acting not to harm their children but precisely to protect them, according to their own values. ‘There is such a diversity of possible goods in parenting that defining exhaustive understandings of what is good for children is not feasible’ (Shelley 2013) and while it may be that there is or should be a common core, recent concerns about parenting and attitudes towards children across different religious communities suggests that these are issues which have not been fully explored.29 It is sometimes too easy to rely on the public reason of the welfare principle without considering the motivating private values and the diversity inherent in assessing what is or is not in the best interests of a child. While this concern is not new (see e.g. Reece 1996; Piper 2000), it is a potential weakness of family law that has once more been highlighted by the presence of religion.

Resisting religion or joining the debate

Religion in contemporary academic legal treatment is rarely a neutral matter but rather, for many, it is presented as a problem. Religion is a problem for law in a very practical and real way because it is the substance of difficult disputes which come before judges. The claims of religious minorities, living within states which do not share their beliefs and values, and the attempts of religious individuals to enforce legal rights to identity and expression, when presented in the black or white, right or wrong, language of law, certainly emphasize the complex and challenging nature of religion and highlight law’s struggle to deal with it. The practical challenge presented by the day-to-day re-emergence of religion is also a problem for many legal theorists, because its public presence contradicts an expectation that it should be, and indeed had become, private. The revival of religion is a problem too for law’s confidence in its own modernity. To readmit religion to legal discourse is an echo of earlier times:30 associated with the past, revival suggests a trend that is backward looking. Religion and religious belief are associated with more primitive, less rational and less sophisticated ways, at odds with modern, secular and scientific motivations. Ferrari sums up the progression as follows: ‘[t]he magical and irrational law of primitive peoples, founded on oath and ordeal, is replaced first by the partially rational law of the great monotheistic religions … and later by the completely rational law of modern society born of the Enlightenment’ (Ferrari 2012: 357). And religion is a problem because it is premised on values: predefined and universal, rather than discovered and personal, and prescriptive, rather than flexible and open.

The problems of religion have been exacerbated because they are unexpected, shocking and new. Religion’s reappearance was unexpected because the assumption was of secularism. Its resurgence was shocking because it was so sudden and apparently extensive and because it was sometimes extreme. And because of a presumed gap between the religious influence of the past and this contemporary redevelopment, the problems it has brought are often thought of as new. On the contrary, what is notable about much of the current writing about religion is the extent to which it is familiar. Theoretical re-workings of old debates are emerging in an attempt to make sense of new religious situations. Instead of being disturbed and deterred by these debates, to some extent we might be reassured by their familiarity. Family law is well placed to contribute because the religion inspired models and perspectives now being discussed resonate with those that have long been applied to family law. Some might prefer to resist, to close down the scope for religious influence and religious presence but in family life it appears there is continuing interest in and demand for it. Given the nature of personal relationships and religion, this is scarcely surprising. Family law aims to reflect the needs and expectations of those who use it and in this respect it seems inappropriate or impossible to ignore religious individuals, families and communities. Elements of contemporary religion are new: its diversity, its forms of expression, its presence not necessarily as authority but as arbiter of disputes or provider of ceremonial rites, but its place within family life remains relatively constant. The temptation to resist the intrusion of religion is perhaps strongest where its presence has the effect of highlighting internal insecurities and uncertainties of modern family law itself. The place in particular of ‘values’ in family law is increasingly under scrutiny although again this is not new. The questions and concerns highlighted in modern family law by contemporary religion have long lurked in academic narratives. Resisting, rather than joining in, tends to hinder effective communication and debate. It may now be time to revive and engage in more open conversations about the nature, functions and scope of family law and the influence of religion as one factor within it.
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Law, religion and the school

Myriam Hunter-Henin



A liberal education is at the heart of a civil society, and at the heart of a liberal education is the act of teaching.

(Bartlett Giamatti 1990)

The school illustrates the fundamental trends underlying law and religion debates.1 Battlefields between the State and religious communities, state schools were shaped to represent emblematically the chosen national model of Church/State relationships (Hunter-Henin 2011: 9). As the issue of religion entered the era of human rights (Sandberg 2011: chapter 6), schools then became key fora for testing the strengths and limits of religious freedoms of parents, of children or school staff against school or state policies (Hunter-Henin 2011). Now that the very presence of religion in the public sphere is being questioned, the issue of religion at school often revolves around the extent to which the State directly or indirectly may be allowed to endorse a particular expression of faith in a public school setting.

Law and religion issues do not only take a special salience at school because of the academic and historical pertinence of the field. Education is also a network of potentially conflicting rights and interests. For parents, transmitting to their children the values and beliefs they are themselves deeply committed to will be one of the most fundamental responsibilities they undertake; ensuring that the school their children attend assists them in this process will therefore often be one of their most pressing concerns. For children, the school ‘is the place where they learn about the world, about the place they will occupy in it, about powers and inequality’ (Freeman 2010: 6). Educational systems committed to children’s rights will need to respect pupils’ convictions (which may coincide or diverge from their parents’ beliefs) while maintaining their right to ‘an open future’ (Feinberg 1980: 124). Finally schools, ‘pépinières de l’Etat’ (‘nurseries of the State’),2 will form generations of citizens and will thus naturally attract legitimate state interests. These three sets of interests3 need not always intertwine harmoniously. How is a State to strike the balance between those competing interests?

The question is one that every liberal State has to answer.4 But the case law of the European Court of Human Rights is of particular interest because it is meant to provide a common framework for a variety of nations with a multiplicity of cultures, traditions and understandings of state involvement in religious life. This chapter will therefore focus on the guidance provided by the European Court of Human Rights (ECtHR) regarding this question. As Angelo Bartlett Giamatti, then President of Yale University, reminds us in the abovementioned quote, two elements of a modern education may be identified: its liberal ethos and, at its core, the act of teaching. With a different terminology, the European Court of Human Rights has also insisted that religion should both be taught and displayed at school in a pluralistic, objective and neutral fashion.5 If the ‘act of teaching is at the heart of a liberal education’, the principles that have emerged from the former set of cases (those relating to religious education, thereafter RE) should provide us with the core guidelines to be followed in all religious matters at school. And yet, as this chapter will demonstrate, the requirements of ‘objectivity, neutrality and pluralism’ (Leigh 2011) that have emerged from the ECtHR’s religious education case law seem to have been transposed very differently to the latter set of cases. The emphasis on neutrality and privacy rights that characterizes the former leaves little space for RE courses that favour one religion over others (Part I). By contrast, the ECtHR has shown in the latter set of cases a benevolent attitude towards national arrangements even when they confer greater visibility on the majority religion (Part II). It is submitted that a more coherent approach would be welcome across religious issues at school.

The chapter will explore perspectives on how to reconcile the two sets of cases and suggest ways to manage more coherently the issues concerning religion and belief at school. It will advocate a balanced position respectful of both constitutional Church–State arrangements and individual human rights. To that end, the subtle and sensible interpretation of the concept of neutrality that has been developed in recent religious symbol cases at school should serve as a guiding principle. It is indeed to be preferred to the quantitative and crude assessment carried out in RE cases. On the other hand, the close scrutiny shown in RE cases should be an invitation to curtail the wide margin of appreciation and blank deference which the ECtHR has by contrast allowed Member States to enjoy in the regulation of religious symbols at school.

Religious education in state schools

As Ian Leigh notes, ‘it is clear that the Court of Human Rights does not take assertions that the objective of religious education is to instill cultural knowledge or fostering toleration at face value’ (Leigh 2010: 277). This close scrutiny contrasts with the wide margin of appreciation granted to Member States when deciding whether religious symbols – whether worn by students, staff or affixed by the State – may be allowed in state schools.

This level of scrutiny will itself vary depending on the type of RE teaching and on the place given in the syllabus to the majority religion. Broadly speaking, the ECtHR will distinguish between religious instruction, where pupils are taught how to practice religion; religious education, where pupils are taught about religion without any precepts being presented as truths; and civic or ethics classes, which adopt a non-religious perspective. Whereas religious instruction, otherwise known as a confessional approach,6 will be equated to indoctrination7 (but may still be saved by opt-out provisions), a civic ethics class will be deemed neutral and pluralistic and hence may be made compulsory for all children. In between, religious education, albeit praised by European instances as the most desirable option,8 will ironically be the approach to face the most stringent scrutiny from the ECtHR. This scrutiny will be heightened if preponderance is given within the RE course to one particular religion. Thus the safest option for state schools it seems would be to deliver non-religious ethics classes (see Appel-Irrgang below). Should RE classes nevertheless be provided, opt-out provisions should be made available and be implemented in a way that does not compel pupils to reveal in any way their religious convictions (or lack of) (see Grzelag below). We therefore submit that the underlying principles that emerge from the ECtHR’s most recent case law relating to RE are a new emphasis on neutrality (understood as equidistance towards religion) and on privacy (with greater attention paid to the risk of stigmatization suffered by opted-out pupils).9 Any conclusions as to the theoretical underpinnings of the ECtHR’s case law on RE must, however, be uttered with caution. Indeed the cases that support the conclusions are dealt with by the European Court in a very casuistic fashion, making any general conclusions perilous.10 Nonetheless, the confrontation of the solutions reached and the reasoning adopted by the Court in Folgerø,11 Zengin,12 Grzelak,13Appel-Irrgang14 and Dojan15 respectively allow us to make some general observations. It is in Folgerø v. Norway that the basic tenets of the ECtHR’s present position are set out.

Folgerø v. Norway

In Folgerø and others v. Norway, non-Christian parents complained about the domestic Norwegian authorities’ refusal to grant their children a full exemption from a compulsory course in Christianity, Religion and Philosophy (the KRL subject). The KRL subject was split into five main rubrics: Bible Stories; History of Christianity; Contemporary Christian View of Life; Other Religions; Ethics and Philosophy. The Norwegian framework provided pupils with the right to a partial opt-out from those parts of the course that they considered to amount to the practice of another religion or adherence to another philosophy of life. However, the parents contended that a partial opt-out provision was not enough to protect their right, under article 2 of the First Protocol to the ECHR, to have their children educated in accordance with their own convictions. A partial opt-out was not only impracticable in its implementation; its enforcement in the particular circumstances had stigmatized the parents and their children. Moreover, and more fundamentally, they alleged that a partial exemption was in principle an insufficient protection of their convention rights given that the whole course in fact expressed a religious outlook to which they objected.

The case demonstrates how difficult it is to devise a sufficiently inclusive and open course of religious education so as to make it acceptable to all (Cumper 2012: 219; adde, Schreiner 2007: 10). If the ECtHR more modestly it seems only requires that RE courses satisfy criteria of ‘objectivity, neutrality and pluralism’,16 the KRL course sought more ambitious pedagogical aims. ‘The prevailing intention behind the introduction of the KRL subject was that, by teaching Christianity, other religions and philosophies together, it would be possible to ensure an open and inclusive school environment, irrespective of the pupils’ social background, religious creed, nationality or ethnic group and so on’ (para. 88). But fundamentalist parents – whether of religious or secular obedience – will by definition object to a pluralistic environment in which either the secular approach to life or a religious outlook is implicitly presented as merely one possible perspective on the world. On the other hand, if parents were allowed to object to religious education classes on those grounds, it would be tantamount to entitling them to refuse that their children be exposed to any other views but theirs. Allegedly parental rights under article 2 Protocol I would then trump all the other interests at stake, namely children’s rights to an open future and the State’s interest in making sure that public education provides a tolerant environment where children of all creeds learn to interact.

The court’s decision in Folgero cannot be read as granting to parents such a right to veto contact with other beliefs. On the contrary, the Court expressly declares that ‘the second sentence of article 2 of Protocol I does not embody any right for parents that their child be kept ignorant about religion and philosophy in their education’.17 It is not the religious outlook per se then (provided it is not taught in a preaching fashion) but the emphasis on the majority religion which according to the Court is suspicious.

Problematic preponderance of the majority religion in religious education courses: neutrality as equidistance between religions

Preponderance of the majority religion is not ruled out as such: ‘[T]he fact that knowledge about Christianity represented a greater part of the Curriculum for primary and lower secondary schools than knowledge about other religions and philosophies cannot, in the Court’s opinion, of its own be viewed as a departure from the principles of pluralism and objectivity amounting to indoctrination.’18 However, following the Court’s reasoning, it is hard to conceive of an unbalanced course that would pass the test. Indeed the ECtHR then goes on to note that thorough knowledge is only expected of the Bible and Christianity whereas no requirement of thoroughness applies in respect of other world religions and philosophies (para. 92). Moreover the Court expresses concerns with the amount of items dedicated to Christianity. But if the preponderance of the majority religion is as such acceptable, one fails to see why Norway should be criticized for dedicating just over half of the course to it. The Court suggests that this quantitative imbalance might have been satisfactory had qualitative differences not also been noted. But pedagogically it seems consistent to set a higher target and expect a deeper understanding of the topic that is given prominence in the syllabus. Despite the assertion that the majority religion can legitimately feature more prominently in the syllabus, the Court therefore in fact demands that religions should be treated even handedly. This is in sharp contrast as we will see with the court’s position in relation to religious symbols. It is also in itself a deeply unsatisfactory solution.

This careful weighing of the different parts of the course and the scrutiny over the depth of the teaching dedicated to each religion and philosophy may be criticized in pedagogical terms. As Carolyn Evans19 points out, ‘the desire to be fair and accurate can lead to curricula which are dense in facts but that do not leave students space to engage with and be challenged by the material presented’. By contrast the contentious Norwegian KRL course adopted a ‘phenomenological approach’20 whereby students were encouraged to take an insider perspective and experience through various religious activities (such as hymn singing) the experience of a believer. This approach is arguably the only one capable of conveying to students a real sense of what being a believer is like. But the line between ‘learning about religion’ and ‘practicing religion’ then becomes blurred. It is arguable that the preponderance given to the majority religion is more problematic under such an approach to teaching. In such a case, there is indeed a risk that religious education may tilt towards religious instruction whereby pupils are not only taught about religion but taught how to practice it. It may be this inherent ambiguity in the KLR course21 that justified the Court’s censorship, by a narrow margin of 9 to 8.

However the reasoning adopted by the majority goes much further and seems to indicate instead that any preference towards one religion is problematic per se. Parents’ claim was not upheld in Folgerø because of the quasi exclusive Christian nature of the activities undertaken along the classes; it was upheld because of the preponderance of Christianity in the syllabus and the allegedly defective opt-out guarantees provided for. In fact, the majority seemed completely unconvinced by the admittedly delicate distinction between ‘knowledge’ and ‘activities’ (para. 97). Indeed, a lesson by an enthusiastic passionate teacher could be more influential than the participation in activities such as hymn practice. But by avoiding these difficult distinctions, the ECtHR relies on the assumption that RE courses which favour one particular religion amount as such to indoctrination. This is a narrow and rather crude interpretation of the requirements of neutrality. Teachers’ convictions, general attitudes towards religion within the school environment and the role of the majority religion in the country concerned as a whole will inevitably taint the way religious education is received by students. Reducing neutrality in religious education to a strict question of textbook page numbers and class hours is artificial. More deeply one may even wonder whether objectivity and neutrality is ever attainable in religious education.22 Assuming that it is, the purely quantitative approach adopted (despite assertions to the contrary) by the majority reasoning seems unduly simplistic. If indoctrination may thus flow from mere quantitative imbalances in religious education syllabi, claimants’ rights may still be respected and claims of violations avoided thanks to opt-out provisions.

Right to opt out and privacy rights

Again it is in the details of the ECtHR’s analysis rather than in its declaration of principles that the Court’s position may be found. The parents in the Folgerø case contended that the partial right to opt out was insufficient. First, the religious outlook permeated the entirety of the course and was therefore as a whole contradictory to their beliefs; second, it was difficult for parents to get sufficient advance and detailed knowledge of the topics covered and the way they would be presented in class in order to be able to determine which parts of the course they objected to. Finally exemption requests from parts other than those listed as ‘religious activities’ required parents to state reasons thus indirectly prompting them to reveal their convictions to teachers and school staff. In response, the Norwegian government contended that if a full right of exemption was granted to parents, pupils would be potentially deprived of knowledge not only of Christianity but also of other religions and other philosophies of life.23 ‘The Convention safeguarded against indoctrination not knowledge … On the contrary the Convention should also ensure a child’s right to education.’24 The ECtHR reviewed the implementation of the opt-out schemes in great detail25 and expressed concerns. It endorsed the parents’ view that the necessity to first obtain adequate information about the course created a challenging task (para. 97). It then took issue with the stigmatization effect that the scheme potentially had on parents and their children (para. 100). To a certain extent, opt-out provisions whether partial or general will always carry those risks. They will always require parents to enquire about the content of the RE course they are considering claiming exemption from. They will always by definition underline ‘the difference’ of opted-out children (see Mawhinney 2006: 5). According to the Folgerø decision, opt-out provisions can still in principle constitute valid safeguards. However, added complexity through partial schemes or potential privacy rights infringements (via requirements to justify even briefly the request for exemption) will incur the court’s reprobation. Subsequent case law has revealed that even full opt-out schemes may face disapproval if they lead to varying assessment methods or differing records between children attending RE classes and those who have opted out.26 To avoid a violation under article 2 Protocol I, States should therefore make sure either that RE courses are non-assessed or that alternative classes are systematically offered. The latter part of the conclusion contradicts the constant assertion by the ECtHR that States are entitled to decide when it is convenient to organize alternative classes for opted-out pupils.27 As for the first option of having non-assessed RE courses, one may wonder to what extent it would not undermine the importance of RE as a subject. It may be possible to argue that the absence of marks for RE was only held problematic in Grzelag because of the strong catholic majority of the nation28 so that a similar situation may be upheld in religiously more diverse countries. But the reasoning adopted by the ECtHR does not lend itself for such a factually nuanced and modest interpretation.

What exactly can one make of this subtle and complex RE jurisprudence of the ECtHR? Coercion comes in many shapes and forms. School children, because of their age and the compulsory and enclosed nature of the school environment, will be particularly vulnerable to pressure. The ECtHR is therefore justified to be attentive to the subtle indirect pressures that children face. However, it should then logically conclude that opt-out provisions are per se defective. Instead of RE classes accompanied by opt-out provisions, a possible way forward would be to devise inclusive courses which could be made compulsory. Indeed, secular courses – be they serving the same objectives as RE courses – will be assumed to be neutral and according to the recent Appel-Irrgang decision,29 may be made compulsory for all pupils. Confronting Folgerø and Appel-Irrgang, it seems that ethics courses are thus more likely to be acceptable under the Convention if they take on a secular guise. Because secular views are assimilated to neutral views, parents will not be allowed to request exemptions from secular courses. A fortiori, parents will not be granted a right to have their religious views accommodated through derogations in the general syllabus. Article 2 Protocol I does not allow them to expunge the syllabus from views that they find offensive.30 Sex education, for example, may thus be made mandatory.31

From this analysis, one may conclude that the ECtHR does not reject the imposition of majority views, as long as those views can be clothed in a secular guise. This conclusion contains two assumptions: a welcome assumption that there is no right not to be exposed to beliefs other than one’s own (or one’s parents’) but also a more debatable suggestion that secular views are inherently more neutral than religious views.32

According to the RE most recent case law of the ECtHR, neutrality is thus best assured through secularity. Any departure from neutrality (understood as secularity) will trigger a presumption of indoctrination. Effective protection of privacy rights will then need to be in place if States are to avoid the charge of stigmatization of minorities. Interestingly the ECtHR in its most recent case law on religious symbols at school has adopted very different interpretations of both concepts of neutrality and stigmatization.

Religious symbols in state schools

As demonstrated in the first part, the ECtHR in its most recent case law on religious education in state schools has subjected national schemes to a minute scrutiny. This detailed examination is in sharp contrast with the Court’s jurisprudence on religious symbols where a wide margin of appreciation is on the contrary granted to Member States and little attention is paid to the risk of stigma that individual pupils may experience.33 Besides, in RE cases, the ECtHR seems to assimilate neutrality to secularity. A religious perspective will only be deemed to be neutral if the majority religion is not given prominence. By contrast, in its jurisprudence on religious symbols, the Court held that neutrality was compatible with a greater visibility given to the majority religion.

A wide margin of appreciation

The ECtHR’s case law is familiar with the concept of margin of appreciation. ‘Human rights may be universal on the abstract level, but they are national in their application.’34 Mindful of this reality, the ECtHR will not hesitate to largely defer to Member States’ assessments. The more sensitive35 or the more contested across Europe the issues at stake are, the greater will the margin of appreciation be.36 The margin of appreciation will moreover generally tend to be greater in an educational context. Issues pertaining to the content of the curriculum will be characterized as a matter of principle as falling within the competence of the contracting States. For reasons of expediency and national traditions, States will be allowed to rule on such matters without close supervision from the Court – or so the ECtHR has consistently asserted.37 But as demonstrated above in the first part, ‘the level of scrutiny shown in RE cases is somewhat at odds with the general pronouncements about the discretion available to the State’ (Ahdar and Leigh 2013: 280). By contrast, in its case law on religious symbols at school, the ECtHR has recently emphasized the broad margin of appreciation that should be recognized to Member States (Cranmer and García Oliva 2013: 555). State positions have thus as a result been upheld whether the symbols in question were worn by pupils (see Dogru and Bayrak below), by teachers (see Dahlab)38 or affixed by the State (see Lautsi below). In relation to symbols worn by pupils, the ECtHR has laid down its position in a string of decisions involving France.

French secularism under review

In a series of decisions39 involving France and – at least prospectively –40 the 2004 French law41 banning ostentatious religious symbols in French state schools, the ECtHR has demonstrated how wide a margin of appreciation may be granted to States. In the case of Bayrak against France of 30 June 2009 for example,42 the ECtHR not only took for granted the French government’s statement that the 2004 law was necessary for the sake of secularism (under the concept of laïcité), it also refrained from carrying out any meaningful proportionality test between the aim allegedly pursued (the protection of laïcité) and the infringement caused to the individual claimant. In state French schools, the principle of laïcité – usually defined as a system in which there is a separation between religion and the State (Rivero 1949: 137) – is unquestionably relevant. The scope to be given to the principle is however debated. Following an ‘open’ conception of laïcité’ (Willaime 2008) religious neutrality is to be displayed by public agents, as representatives of the State, but rights of mere users of public services should not be affected.43 More virulently, under a closed version of the concept which the 2004 Law embraced, institutions which are key to the transmission of core common values may be altogether required to be free of religious display and symbols. If the ECtHR arguably wisely refrained in Bayrak from taking sides in the debate as to the meaning of laïcité in state schools, its reluctance to carry out any proper proportionality test is less convincing.

In Bayrak, the 2004 law had been enforced particularly harshly. After a meeting between the school authorities, the student and her family, the student had agreed to unveil if she could wear instead a black cap. The school authorities considered that the wearing of the cap was still religiously motivated and could not be allowed. Following the pupil’s refusal to remove the cap, she was finally expelled. The decision to expel the pupil despite the substitution of a cap was said by the ECtHR to fall within the State’s margin of appreciation.44 The French State’s argument whereby the legislative ban on religious symbols could otherwise be easily avoided was held to be reasonable.45 Finally the rather heavy sanction of expulsion was considered to be proportionate since the girl could enrol for distant learning.46 The ECtHR is not to decide for a particular form of Church/State arrangement across Europe (see Ahdar and Leigh 2012: 1064) but it is expected to defend violations of minority rights. Whereas restraint to engage in the proper contours of the concept of laïcité was therefore arguably welcome in Bayrak, a more vigorous proportionality test would have been required to ensure an effective protection of pupils’ individual rights. Besides, the Court’s reluctance to analyse the exact contours of the concept of laïcité should itself give in when national measures which are clearly outside of the confines of laïcité are allegedly adopted for its sake. Since Bayrak, the 2004 law has been applied unduly extensively. First, whereas the 2004 law allows the display of non-ostentatious religious symbols, in effect any items or fashion accessory such as a large hair band will be prohibited at school if it is worn for religious reasons.47 Second, French case law (at first instance level) has even extended the 2004 prohibition to parent helpers who take part in a school outing, thus unduly extending the 2004 law beyond pupils and school premises.48 These latest extreme applications of the concept of laïcité amount, we submit, to a distortion of the notion49 which should lead the ECtHR to decide that the margin of appreciation has been exceeded.50

Unlike pupils and teachers, States do not enjoy individual rights to freedom of religion. Yet, for the sake of preserving particular national Church/State arrangements and specific national cultural history, the same wide margin of appreciation will be afforded to States in relation to symbols affixed by state school authorities (Temperman 2012).

Symbols of majority religion affixed by the State

In Lautsi, the Grand Chamber of the ECtHR,51 overturning the chamber decision52 first rendered on the case, held that the obligatory presence of crucifixes on the classroom walls of Italian state schools did not infringe convention rights. The main rationale put forward by the ECtHR for this conclusion was the broad margin of appreciation enjoyed by the Italian State. According to Lorenzo Zucca (2013: 218), the concept of margin of appreciation was indeed mentioned 27 times in the whole decision and 8 times in the 20 paragraphs summarizing the Court’s assessment. This heavy reliance on the concept of margin of appreciation is not entirely convincing: it may appear like a strategic decision to escape from the controversies caused by the case53 rather than providing the basis for a fully pledged reasoning. Further justification should and could have been sought for this position in favour of the crucifix. The preponderance conferred as a result to the majority religion cannot as such be deemed contrary to the Convention. Unless this predominance amounts to indoctrination, mere display of religious symbols cannot by itself trigger a violation of either article 2 Protocol I, protecting parental rights to have their children educated in accordance with their own beliefs or article 9, protecting the right to freedom of thought, conscience and religion. In the Lautsi case, it was possible to argue that the general benevolent attitude of the school towards religion and beliefs in general was enough to counterbalance the effect that the crucifix may have had on children. Despite the regrettable emphasis on the concept of margin of appreciation, the solution reached in Lautsi is therefore to be welcome as a signal that religion – be it that of the majority – may have a place at school.

Conclusion

Recent ECtHR case law on religion at school has therefore a lot to teach us about the place of religion in the public sphere. Thanks to Lautsi, the Court has resisted enforcing a strict model of neutrality across Europe. Religion may still have a place in the public sphere; individuals cannot allege that this presence as such infringes their convention rights. However the exact place that may be conferred to religion is unclear. There are inconsistencies within the Court’s jurisprudence itself. The position of the majority religion will thus be reviewed more or less carefully depending on whether it features in the syllabus of RE courses or through religious symbols affixed in state school classrooms. Moreover, one is still to hear what the Court has to say about state-endorsed measures against religion. The recent trends in French Law – which go far beyond the initial confines and rationales of the 2004 law banning conspicuous symbols in French state schools – will thus provide an interesting field of exploration in that respect. It is to be hoped that while the nuanced interpretation of the concept of neutrality as developed in religious symbol cases will be retained, the wide margin of appreciation that has been granted to Member States in those areas will be confined by a more robust proportionality test which weighs the aims sought by Member States against the interferences caused as a result with individual rights.
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Law, religion and the workplace

Lucy Vickers



Freedom of religion is well established as a fundamental human right both internationally and within Europe, and yet the extent to which that freedom should be enjoyed in the context of the workplace is the subject of continued debate. In this chapter, I will consider the main areas of tension that have arisen concerning religion and belief in the workplace, and how they might begin to be resolved.

In outline, there are two main areas of contention: one is the issue of the religious worker in a secular organisation, and the extent to which the individual employee is protected by the law prohibiting religious discrimination. Questions which arise include: to what extent can religious individuals expect an organisation to accommodate their religiously motivated requests such as for a uniform to be adapted, or for time off during work time for prayers?1 In considering such questions, one has to consider how to weigh any competing interests such as an employer’s interest in business efficiency or in remaining religiously neutral. An additional issue arises in cases where two equality grounds are in tension, for example the interests of gay and lesbian service users to be given an equal service, and the interests of those with religious objections to providing that service. The question of how to manage such tensions is discussed below.

A second issue that arises in the context of religious freedom at work is the extent to which equality law should be used to limit the freedom of religious organisations. Questions concern the role of religious organisations as employers, and the extent to which they should be bound by equality norms. For example, should employers with a religious ethos be allowed to hire staff in accordance with that ethos; does any such right apply to all staff, or only certain categories; and should equality law intervene when such hiring practices result in discrimination on other grounds such as sexual orientation? Again, these questions are discussed below. First, some preliminary questions about the interaction of religion with the workplace are considered. The main legal provisions are then outlined. Although legal protection for religion at work can be seen in many states, the European example is used below, to illustrate the areas of tension which arise surrounding religion and belief at work.

Protecting religion at work

A preliminary question that arises when considering the interaction of religion and the workplace is why the work relationship, traditionally viewed as a private contractual arrangement between master and servant, should be a forum in which religion has any traction at all. After all, the main aim of employers is the running of efficient and profitable businesses; and employees give up a degree of autonomy when they enter the workplace, in return for a wage. Why then should religious employees expect their religious interests to be accommodated at work at all?2

A full discussion of this question is beyond the scope of this chapter, but in brief can be answered as follows. First, religious freedom itself requires broad protection as an important part of our human rights framework. It is recognised under Article 9 ECHR as one of the foundations of a democratic society, and as one of the ‘most vital elements that go to make up the identity of believers and their conception of life.’3 While the protection of religious interests is therefore relatively easy to justify, the additional question of why it should merit any protection in the context of the workplace is perhaps more complex: it is arguable that where there is a conflict between religion and other work-based interests the latter interests should prevail. This is because there is no enforceable right to a job, and so any conflict between rights that occur at work can be resolved by the religious individual resigning.4 Nonetheless, it is suggested here that such an approach fails to provide adequate protection for religious interests.

Of course, freedom of religion does not entail a right to demand employment on any terms, or that employers accommodate all religious practice: the right to freedom of religion in Article 9 ECHR is not absolute, but is only protected where it is proportionate to do so. Yet, it remains the case that if adequate protection is to be afforded to religion, then some protection should be available in the work context. The first reason for this assertion is that for many workers it is not possible to separate religious practice from their work; some religious practices such as dress codes or practices of prayer apply to individual’s whole lives and cannot simply be dropped during working hours. Moreover, it is often minority religious practices that are less easily compatible with standard working rules, so that a refusal to accommodate religious practice at work can have very unequal impact as between different religious groups. For example, the normal working week and working year in Europe accords with standard Christian practice to allow time off for religious observance on Sunday and at Christmas and Easter. Other religious groups who wish to have time off for religious observance at other times will require some adaptation of that normal working time.

Secondly, there are sufficient objective benefits attached to working life that mean that religious interests should be given some degree of protection, so that those benefits can be enjoyed equally regardless of religion. For example, work provides the main income stream for most people, enabling them to house, clothe and feed themselves and their dependants. As well as the economic benefits of work, work also brings non-financial benefits: work is the medium through which many people gain self-respect and a sense of participation and inclusion in society (Schultz 2000). These many benefits of work for the individual mean that any inequality as between religions related to the enjoyment of work is particularly concerning. Yet, it is clear that there is significant inequality in this regard: those of minority religion report higher levels of religious discrimination in the workplace than majority faiths (Weller et al. 2013). This means that there is a strong equality-based reason for allowing for some protection of religion at work. This is not to say that religious interests should take priority over other interests, merely that they should not be ignored and should take their place alongside other interests as worthy of some protection at work.

If all sets of interests are to be given adequate protection, those of the employer and those of the employee, then a balance needs to be struck between them. This is achieved by requiring that any restriction on religious interests be proportionate, in the light of the other competing interests. In assessing whether it is proportionate to protect religious interests, one assesses whether the accommodation required serves a legitimate aim and whether there is proportionate relationship between the means used and the aim one is trying realise, given the existence of competing interests. This involves considering a complex range of factors, including whether the employer’s aim can be realised using alternative means which impinge less on the religious interest.

There are several interests that may conflict with religion at work, and which will need to be balanced in this way, such as the economic interests of the employer and the equality interests of service users, customers and other employees. Other interests which may be engaged are the rights of non-believers to be free from the influence of religion, employee rights to privacy and freedom of speech. In each case, the interaction of the competing interests must all be taken into account in assessing the proportionality of any suggested protection of religious interests. For example, an employee who has religious objections to working on an equal basis with women would need to be able to show that his religious interests outweighed the interests of gender equality if he were to succeed in having his religious views protected. Similarly, a religious employer that was unhappy about employing a gay man would need to show that his religious interests prevailed against the equality interests involved.

An additional factor to take into account in assessing proportionality is that the employer, as well as the employee, may be entitled to some respect for autonomy. Both the European and US legal systems recognise that companies as well as individuals can enjoy the right to freedom of expression.5 In some cases, protection of employees’ religious interests could clash with the right of the employer to portray the image to the public that it would wish. For example, an employer that wishes to project a secular image may not wish its employees to attend work in religious dress. Equally, a respect for employer autonomy may also mean that religious groups should be able to enter employment relationships, in order better to organise or facilitate religious activity, by appointing someone to act as a religious official, or by appointing catering or administrative staff, to improve the group’s ability to fulfil its manifestation or practice of religion. In other cases, religious individuals may wish to work with others of the same religious persuasion, grouping together to supply goods and services without any specific religious link. For example, a group of Christians may wish to run a café or a group of Muslims may wish to open a book shop. In these cases, the employment is not the result of the need for support for religious activity, but is a secular activity, carried out by a religious group. In each case, the activity is motivated by religion, and although not directly involved in the manifestation of belief, it is the result of the outworking of religious commitment. As with the other interests discussed here, these are not absolute rights and need to be weighed against other interests.

In sum, religious interests are sufficiently important to individual dignity and autonomy to warrant protection within the workplace, but they need to be balanced against other competing interests such as the economic interest of the employer and the equality interests of staff and service users. In the following section, the way in which legal responses to these issues have been framed will be discussed.

Brief outline of legal provisions

Various frameworks operate for the protection for fundamental rights relating to religion. Human rights provisions focus on religious freedom for individuals and groups; while religion and belief is often a protected characteristic in equality and discrimination legal regimes. The complementary nature of these forms of protection for religion and belief can be illustrated by the European legal framework in which religion is protected by both Article 9 ECHR and the EU Equality Directive 2000/78, and which is the focus of what follows.

Freedom of religion, thought and conscience is protected under Article 9 ECHR. Article 9 recognises that freedom of religion has both an individual and a collective dimension: the right is to manifest religion ‘either alone or in community with others’, so that the right applies to religious groups as well as to religious individuals. In the context of workplace, the right to religious freedom can therefore apply to religious employers who may wish to impose faith requirements on their staff. The right also applies to religious staff, and has tended to be engaged with regard to manifestations of belief; in particular, the wearing of religious symbols, time off work and conscientious objection to certain work tasks.

Recent debate over the extent to which the rights under Article 9 can apply in the context of work (or whether, in contrast, the right to religious freedom is protected via the freedom to leave one’s job6) was resolved in Eweida and Others v. UK7 where the ECtHR held that ‘where an individual complains of a restriction on freedom of religion in the workplace, rather than holding that the possibility of changing job would negate any interference with the right, the better approach would be to weigh that possibility in the overall balance when considering whether or not the restriction was proportionate’.8 It would seem, then, that the Court has now accepted, in the context of Article 9, that work-based restrictions on a person’s exercise of religious freedom can amount to a prima facie infringement of the right. Nonetheless, even if the prima facie case may be made out, claimants will still need to show that any interference with Article 9 is the result of a manifestation of religion, and that it cannot be justified as proportionate and for a legitimate aim.

At the same time, religion and belief is protected at work by the provisions of Directive 2000/78, which protects against direct and indirect discrimination, harassment and victimisation on grounds of religion or belief. Direct discrimination occurs where a person is treated less favourably on grounds of religion and belief and would include where employers refuse to employ religious staff altogether, or employ those of one religion on more favourable terms than those of a different religion. Although direct discrimination cannot be justified, where, because of the nature of the occupation or the context in which the work is carried out, a religion or belief constitutes a genuine occupational requirement for the job in question, and it is proportionate to impose that requirement, any resulting discrimination will be lawful.9 An additional and rather wider exception exists where the employer is an organisation with a religious ethos, such as hospitals or schools run with a religious ethos. In these cases the religious ethos employer can require that members of staff are loyal to that ethos.10 This is the case even though sharing a religious belief may not be an essential requirement for carrying out the core duties of the job. Any such requirement must not entail discrimination on any other ground.11 This preserves freedom for the religious schools, hospitals and other religious foundations that are fairly common across parts of the EU12 to continue to require loyalty from their staff towards the religion.

Indirect discrimination occurs where an apparently neutral requirement would put persons of a particular religion or belief at a particular disadvantage compared with other persons. It can be justified where there is a legitimate aim for the requirement and the means of achieving the aim are appropriate and necessary.13 Examples include where the employer imposes requirements in terms of uniforms or hours of work, with which it is difficult for those of particular religions to comply. Any such requirements must be justified as a proportionate means to meet a legitimate aim.

It is worth noting that the development of protection for religious freedom at work is a fairly recent phenomenon. Religious equality was only introduced in most member states in response to the need to implement the 2000/78 Directive in 2003; and until 2013 it was unclear whether the ECHR’s protection for religious freedom applied to the workplace at all. Given its fairly recent introduction, it is perhaps not surprising that some tensions can still be identified as courts attempt to assess the correct parameters for the legal protection of religion at work.

Manifestation of religion at work

It is the manifestation of belief which is most likely to give rise to conflict in the workplace, and to be the cause of interference by the employer. For example, a work uniform may interfere with a religious employee’s right to manifest her religion. Similarly, the employee who requires time off for religious observance, or who wishes to be exempted from certain duties may claim to be manifesting religion. Debates have arisen in this context involving all these issues: uniforms; time off work for religious observance; and conscientious objection to particular tasks. These will be dealt with in turn.

A preliminary issue that has arisen in several issues is the question of whether the practice in question is indeed a manifestation of religion. The difficulty for employees has been that if the activity is merely ‘religiously motivated’ then it will not be a manifestation of religion, and the employer will be under no obligation to accommodate it. The question of whether a practice such as religious dress code is a manifestation of religion, has caused difficulty for many staff seeking to have their religious practice accommodated at work. Until recently, that question was determined fairly restrictively,14 but in Eweida et al v. UK15 the Court took a more flexible approach and stated that there must be a sufficiently close and direct nexus between the act and the underlying belief, but that there is no requirement to establish that the religious practice is mandated by the religion in question.16 After Eweida it now seems clear that many of the accommodations sought by employees such as the meeting of dietary requirements, time off for religious observance, and uniform codes can be viewed as manifestations of religion, and thus potentially protected.

Uniforms

In the employment context, one of the most common tensions that can arise between the needs of a business and the religious requirements of staff relate to dress codes.17 In particular, some workplaces impose restrictions on the wearing of religious symbols such as headscarves or turbans, to accord with a workplace uniform. Alternatively, dress codes could require female staff to have their arms on show, or to wear a skirt, both of which could breach religious dress codes. Where an individual manifests her religion or belief by the wearing of symbols or particular types of clothing, this can be viewed as a manifestation of religion, which can only be limited where it is proportionate to do so in the pursuit of a legitimate aim. A uniform imposed by the employer can also be treated as an example of neutral practice, which has an indirectly discriminatory effect, and which can only be lawful if justified as a proportionate means of achieving a legitimate aim. In either case, the imposition of a dress code will need to be justified by an employer.

The case of Azmi v. Kirklees Metropolitan Borough Council18 may usefully illustrate how the justification of a dress code may take place. Azmi was a teaching assistant who wanted to wear the niqab or face veil when in the presence of male colleagues. She was dismissed for refusing the employer’s request to remove the niqab when assisting in class. She was unsuccessful in her claim of direct and indirect discrimination.19 The court accepted that there was prima facie indirect discrimination as the refusal to allow a face covering put Azmi at a particular disadvantage when compared with others. However, the court held that the indirect discrimination was justified. The restriction on wearing the niqab was proportionate given the need to uphold the interests of the children in having the best possible education. The school had investigated to see if the quality of teaching was reduced when Azmi wore the face covering and came to the conclusion that it was; they had also investigated whether it was possible to rearrange her timetable to enable her to assist only in classes with a female teacher and found that this was not possible. In this case the interest in maximising the children’s educational experience justified the dress code, despite its disadvantageous effect on Azmi as a female Muslim teacher. However, it is quite possible that in other cases some accommodation of religious practice may be required, in order to avoid the disadvantage which restrictions on religious attire can cause to religious individuals in the workplace.

A similar approach, based on balancing competing interests can be seen in the case of Eweida and others v. UK.20 Two of the cases in this combined appeal involved dress code issues. Eweida was a member of the check-in staff for BA who was refused permission to wear a cross over her uniform, as this was in breach of their uniform policy. Chaplin was a nurse who was required to remove the cross that she wore on a chain around her neck, for reasons related to health and safety. The chamber of the ECtHR, accepted that her religious rights were engaged, and the restriction therefore had to be justified by the employer. In the case of Eweida, the employer’s interests that were served by the ban related to its right to project a particular corporate image. As noted above, the right of companies to freedom of expression is recognised and this can include the right to portray a secular image to the public. However, in this case, the Court held that it was not proportionate for this reason to outweigh the employee’s right to manifest religion. Factors of relevance in reaching this decision were that other religious dress codes such as headscarves and turbans were accommodated without any negative impact on the employer, and also that the company had rapidly changed their dress code to accommodate Ms Eweida after she had made her claim. This factor was used to argue that the requirement related to corporate image was not very strong. In contrast, in Chaplin’s case the Court held that the interests of the employer in maintaining health and safety standards were sufficient to outweigh the employee’s interest in manifesting her religion at work.

These cases illustrate well the practical application of the approach advocated above, which suggests that a reconciliation needs to be sought between the competing interests of freedom to manifest religion at work and the freedom of the employer to regulate the workplace. As was suggested, it is insufficient to rely on the argument that religious freedom is protected by a right to resign; instead, courts need to take a balancing approach to deal with any conflict. The standard of review of this justification can vary between jurisdictions, but nonetheless the approach remains one of balancing the competing interest in the search for a fair balance between the interests of religious individuals and the interests of employers. This balancing exercise remains to be carried out in the light of the residual right to resign that operates when religious rights are exercised at work: as noted above, the ECtHR in Eweida confirmed that the possibility of resignation should be weighed in the balance when considering whether or not the restriction is proportionate.21

Time off for religious observance

The same balancing approach can be seen in the treatment of time off for religious observance. Earlier case law from the ECHR had refused cases involving staff who had not been given time off for attendance at prayers or for church, on the basis that religious freedom was protected by the right to resign.22 However, with the change to this approach heralded by Eweida23 it would seem that such claims would now be covered by both Article 9 and the EU Directive 2000/78. The application of this approach can be seen in the following two cases, leading to different outcomes, despite the initial similarities of the cases. The first case is Thompson v. Delaney and Stobbart Ltd,24 where the claimant, a Jehovah’s Witness, had been refused permission for time off work on Sundays, making it impossible for her to attend worship. Her claim of discrimination on grounds of religion and belief was upheld, the tribunal holding that the requirement to work on Sundays put her at a disadvantage because of her religion, and was not justified because there were other employees who could have covered the Sunday shift without difficulty. This case can be compared with Mba v. London Borough of Merton.25 Here the claimant was a care worker who was also obliged by her employer to work on Sundays. In this case, the claimant was unsuccessful in claiming religious discrimination. The case raised a number of legal issues about which the court disagreed, but they were unanimous in deciding that the refusal to allow Mba time off on the Sunday was, on its facts, a proportionate response by the employer. The employer needed workers available every day and, on the facts of the case, there was no viable or practical alternative but to require her to be available to work on Sundays. These two cases demonstrate that the approach based on proportional balancing of interests leads to reasoning which is highly fact sensitive. While this can mean that results can be difficult to predict, it also allows for contextual and sensitive decision making.

Conscientious objection to work tasks

A third area of contention in the law on religious discrimination and work relates to conscientious objection to work tasks. Examples include staff who request to opt out of tasks such as selling alcohol or handling meat products. Such requests will be dealt with similarly to those relating to uniforms or time off work. Where proportionate, employers may refuse requests of this type, but a refusal when it would be easy to allow the request may be indirectly discriminatory. For example, it would be proportionate to refuse to accommodate a butcher who refused to handle meat; but a request from a butcher to be exempt from occasional requests to handle alcohol should probably be accommodated if other staff can cover the task.

More complex have been cases where the refusal of a task has been on grounds which themselves are found to be discriminatory. For example, cases have arisen in several jurisdictions involving marriage registrars who wish to be exempted from carrying out civil partnerships. These cases too are treated as cases of indirect discrimination; the requirement to carry out the civil partnership is a neutral requirement which causes disadvantage to the religious employee because he or she cannot comply for religious reasons. However, the courts have generally found the refusal to accommodate a request for exemption to be a proportionate means to achieve the legitimate aim of equal treatment on grounds of sexual orientation. For example, one of the cases heard with Eweida before the ECtHR was Ladele v. Islington Borough Council.26 Ladele worked as a registrar of Births, Deaths and Marriages for a number of years, before being designated a Civil Partnership Registrar under legislation introduced in 2004, qualifying her to carry out civil partnerships for same-sex couples. She sought to be excused from carrying out civil partnerships on the basis of her religious beliefs, but permission was refused as the Council insisted that all registrars should be able to carry out all types of ceremony. The legal case turned on the question of whether the employer could justify this requirement. The Court held that the refusal to accommodate Ladele’s request to be exempt from carrying out civil partnerships was justified as the employer was entitled to rely on its policy (called ‘dignity for all’) to require all staff to offer services to all service users regardless of sexual orientation. In effect, then, the case is no different from other conscientious objection cases; the court will balance the interests of the religious employee in religious freedom against the equality interests of service users or colleagues. At the Court of Appeal in the UK, the court also recognised the employer’s interest in setting and then upholding its own workplace ethos (the Council’s ‘dignity for all’ policy).

Promotion of religion or belief in the workplace

In some cases, staff have been involved in the promotion of religion or belief in the workplace, including through the distribution of literature and prayers. Such activity can be viewed by the religious staff member as the manifestation of religion, or the exercise of religious freedom. However, other members of staff may object, seeing such activity as breaching the neutrality of the workplace, or even as amounting to harassment. As with the other manifestations of religions discussed above, any restrictions imposed by employers on such behaviour are likely to be found to be indirectly discriminatory unless they are justified. However, justification may be made out where the rights of others are interfered with.

For example, in Apelogun Gabriels v. London Borough of Lambeth27 a worker claimed that he had been dismissed for distributing ‘homophobic material’ to co-workers. Gabriels had organised prayer meetings for Christian staff which were held (by permission) on council premises. He distributed a hand-out which contained verses from the Bible which were critical of homosexual activity to members of the prayer group, and some other co-workers. Other staff members found them offensive and complained. Gabriels was dismissed for reasons of gross misconduct and claimed that this dismissal was discriminatory on grounds of religion. The tribunal hearing the case found that the dismissal was lawful; the material was offensive to gay and lesbian people and although it had not been targeted at these staff, this nonetheless meant that any indirect discrimination involved in his dismissal was justified.

Summary

These cases illustrate the approach of UK domestic courts and the European Court of Human Rights in addressing the tensions that can arise between competing equality interests. In summary, religious staff are able to require that their religious practices or beliefs are accommodated at work so long as there remains a reasonable balance between the needs of staff and the needs of their employers. The various legal frameworks effectively allow religious staff to reconcile their religious needs with the demands of the secular workplace, using a proportionality framework to allow for the facts and the context of the case to be taken into account. Although this can make the outcomes difficult to predict, this approach does allow for careful analysis of the different factors which can be at stake in any particular case, such as the operational requirements of the business, health and safety concerns, or the equality needs of staff and clients.

Special provisions for churches and religious ethos organisations

The second area of tension that can arise in the context of religion and belief and the workplace involves the treatment of religious employers, and the extent to which they can exercise their religious freedom via their employment practices. Issues which have arisen include the extent to which they can impose religious requirements on staff, in order to create religiously homogenous workplaces. Such requirements will usually involve some degree of religious discrimination against others, for example requirements that staff share the religion of the employer, or be loyal to the religion’s teaching. In some cases, the requirements will also result in discrimination on other grounds, for example a requirement for a staff member to be a male Muslim or a heterosexual Christian. These cases involve the religious interests of employers, often groups of religious individuals, seeking to manifest their religion or belief in community with others through the medium of work, as set against the equality interests of staff.

Both Article 9 and the EU Directive 2000/78 allow some scope for employers to discriminate on religious grounds in order to uphold the religious ethos of an organisation. With regard to Article 9 the case is reasonably clear that the autonomy of religious groups should be respected; they should be able to determine their own leadership, for example.28 This means that courts would be loath to restrict a religious organisation in its choice of clergy and so religious requirements imposed on these types of staff, for example requirements that Catholic priests be Catholic, or indeed that they be male, would be likely to be lawful. Where the work is less directly involved in religious practice, religious requirements will be scrutinised more carefully. For example, in Obst and Schüth v. Germany the ECHR had to decide whether the dismissal of a broader category of church employee for breaching religious teaching was lawful.29 In both cases staff had been involved in extra-marital relationships, in Schüth a Catholic Church organist and in Obst the Director of European Public Relations for the Mormon Church. In both cases, the ECtHR recognised the right of the employer to require loyalty to Church teaching from these staff. However, they held that the religious interests of staff needed to be balanced against the rights of the staff in question, in terms of their privacy rights and rights to family life, but also in terms of other factors of relevance to the case, such as the ease with which they might find other work (the court reasoned that the organist would find it difficult to find other work; the PR Director less so). This fact-sensitive reasoning meant that despite the apparent similarity of the cases, the claim of the Catholic organist was upheld while the claim of the Morman PR Director was rejected. The cases illustrate again that the rights to religious freedom of the employer were recognised, but needed to be balanced against other competing interests.

A similar process can be seen in the context of the EU Directive 2000/78, Article 4(1) of which provides an exception where, because of the particular occupational activities or the context in which they are carried out, a religious characteristic is a genuine and determining occupational requirement, provided that the objective is legitimate and the requirement is proportionate. A slightly wider exception exists in Article 4(2) where the employer is a church or an organisation, the ethos of which is based on religion or belief. Under this exception, religious foundations such as hospitals run with a religious ethos, can require that members of staff are loyal to that ethos. This is the case even though sharing a religious belief may not be an essential requirement for carrying out the core duties of the job. Any such requirement must not entail discrimination on any other ground.

The first level exception is not particularly controversial; the occupational requirement must be genuine and determining, so that discrimination is only really likely to be lawful in cases of those involved in teaching or promoting the religion, or in religious observance. It is noteworthy that Article 4(1) does not allow for the total exemption of churches from the protection of the Directive, but instead requires that any exceptions be proportionate. This means that exceptions that apply to Churches are subject to review by courts to ensure that they are objective and reasonable. Of course any such review will recognise the importance of autonomy for religious organisations in choosing their leadership. Thus requirements imposed by churches that priests or bishops be male are likely to be proportionate means of upholding religious freedom, despite their discriminatory effect on women.

Article 4(2) provides a second, broader, level of protection for organisations with a religious ethos. This extends beyond the protection of organised religion to include religious employers such as religious hospitals, schools or businesses. It allows such organisations to require loyalty from staff to the religious ethos. Although religion does not have to be a defining characteristic of the job in these cases, it must still be a genuine, legitimate and justified requirement. For example, in Denmark, where a young person was dismissed from a cleaning job in the Christian Cross Army, a Christian humanitarian organisation, it was accepted that, under Article 4, a requirement that all staff must be members of the National Lutheran Church was no longer permitted.30 There was no genuine occupational need for cleaning work to be carried out by a member of the same religious group. In contrast, in Muhammed v. Leprosy Mission a Muslim finance administrator applied for work in a Christian charitable organisation. One of the criteria for the role was that the incumbent ‘be a practising Christian committed to the objectives and the values’ of the organisation. Mr Muhammed’s application was unsuccessful, and he claimed discrimination on the ground of religion. The tribunal upheld the respondent’s view that being a Christian was a genuine occupational requirement of the role, and that it was objectively justified to rely on this. In particular it drew attention to the fact that Christian beliefs were at the core of the employer’s activities and that employing a non-Christian would have a very significant adverse effect on the maintenance of that ethos.31 These cases illustrate that courts do have regard for the collective religious interests of religious ethos employers and allow them to uphold that ethos via their hiring practices, where it is proportionate to do so, as long as there is some religious element to the staff role, even where the work is not inherently religious in nature.

What the Directive also makes clear, however, is that while religious discrimination against staff in religious organisations may be lawful where it aims to uphold the religious freedom of employers, this is limited where discrimination on other grounds results. Article 4(2) states the use of the genuine occupational requirement by a religious organisation ‘should not justify discrimination on another ground’. For example, while a religious employer may be allowed to require staff to be Christian, it would not be allowed to require staff to be heterosexual in order to maintain the religious ethos.

These provisions, which enable religious employers to create religiously homogeneous workplaces as long as there is no discrimination on other grounds, help to resolve the tension identified above between maintaining religious freedom and upholding equality interests. In effect, religious employers are able to create workplaces that share a religious ethos, even where the work is not directly religious in nature. In this way, the freedom of religious groups is maintained. However, if discrimination on other grounds such as sex or sexual orientation results, such a practice will be in breach of the Directive. This limitation does not apply where the work itself is religious in nature, such as the employment of a priest. In such a case the religious requirement, may be justified as proportionate under Article 4(1), because the requirement is a determining feature of the job, and it is necessary to impose it because of the need to uphold religious freedom.

Conclusion

It was established above that adequate protection for the interests of religious groups and individuals will involve some level of protection at work. While it could be argued that religion is a private matter which does not survive entry to the workplace, such an approach relies on too functional a view of work and the work environment. Few see work as based purely on the economic transaction of the contract of employment. Instead, for most individuals, work is a forum in which a significant aspect of life is lived: it is where people meet others, engage with wider society, gain economic benefit, undertake personal and professional development, and to an extent where they express aspects of their personality. Viewed in this way, it seems clear that religion should not be excluded, and this has recently been confirmed in Eweida v. UK.

However, it has also to be recognised that protecting religion at work can lead to tension; tension between equality rights and tension between religion and other interests such as the economic interests of employers. The legal frameworks which are engaged with these issues have developed mechanisms to address these tensions based on the concept of proportionality. This approach involves careful and contextual analysis of the competing interests at stake in any case. It also involves engaging in a degree of metaphorical weighing and balancing of these interests, to ensure that any restrictions on religious freedom are imposed for a legitimate aim and are proportionate to that aim. Such an approach involves careful, fact sensitive decision making by the courts, taking into account and being responsive to the circumstances and context of each case.

Although this can be a cause for concern, because it can lead to difficulties in predicting the outcome of cases, nonetheless, such an approach remains the most effective way to uphold religious interests in the context of the workplace. If certainty were to be required, it would probably involve a return to a position of no protection; after all, the alternative, that is a certainty that religion will always be protected at work would never be granted because of the strength of the competing interests of employers to economic freedom, and to equality interests of staff and service users. Particularly given the context of a residual right to resign which ultimately protects religious freedom, it is submitted that this balancing approach provides the best solution to the tensions that inevitably arise in connection with the protection of religion in the workplace.
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Regulation of human action

One can imagine an original primitive society without regulations. However, such a society does not represent an ideal but a scary warning. This has been spelled out already by Thomas Hobbes in the following well-known quote:

In such conditions, there is no place for industry, because the fruit there of is uncertain, and consequently no culture of the earth, no navigation, nor use of the commodities that may be imported by sea, no commodious building, no instruments of moving and removing such things as require much force, no knowledge of the face of the earth, no account of time, no arts, no letters, no society, and which is worst of all, continual fear, and danger of violent death, and the life of man, solitary, poor, nasty, brutish and short.

(Hobbes 1651: XIII, 9)

Whereas everyone agrees that regulation of human action is necessary, such regulation can take many forms. The interrelation between people and between people and society may be regulated by many different institutions, e.g. laws, ethics, religion and markets. The most direct regulation is by law – the observance of which is enforced by state power. But there are many other forms of possible regulation. Ethics, moral, religious rules are often considered as “soft laws.” Such soft laws can have many forms and their origin can be mixed and debatable.

Some, e.g. the Danish philosopher K. E. Løgstrup (1905–1981), consider the ethical rules to be founded in sovereign expressions of life. It is universally human to take care of our fellow human beings (see Løgstrup 1968). Others see ethics as founded in, perhaps forgotten, common sense or in religious revelation. Such soft laws can be very general, e.g. a need to take care of other humans, of the poor and the weak or of the environment, but also very precise, as prohibition of interest, usury, divorce and eating pork.

If the soft laws are sufficiently precise and generally rooted in public life they can substitute the formal laws as expressed clearly already in the first national law in Denmark from 1241:

With law shall land be built, but if all men would be content with what is theirs, and let others enjoy the same rights, there would be no need of law. But, no law shall be perceived and followed as the truth, however where there is doubt about what is truth, the law shall show what is the truth. If the land had no law, then he would have the most who could grab the most. Law shall hence be made in the interest of all for the just and peaceable and blameless to enjoy their peace, and such as the unjust and evil may be daunted by the letters of the law and hence will not dare to carry out their evil intent. It shall further be the truth that where men not are swayed to do the good out of fear of God and love of the Court, then the fear of authorities and the penal code of the land shall prevent them from doing evil and punish them if they do.1

(Fenger and Jansen 1991)

In the sentence “then he would have the most who could grab the most,” the allocation of resources is stressed, and in regulation of human action the allocation of wealth, resources and power is very central. And distribution of scarce resources is exactly what economics deals with. This is formulated by the Nobel awarded economist Paul Samuelson (1915–2009) in the most used textbook in economics during the twentieth century where he defined economics:

Economics is the study of how societies use scarce resources to produce valuable commodities and distribute them among different people.

(Samuelson 1948)

The part of regulations dealing with distribution and allocation of resources and wealth are often taken care of by the market. The framework for the market is given by laws, international conventions and market traditions and ethics. The part of the society which is regulated by market mechanism has increased in the last two hundred years. Denmark is a case in point. A very early example is the Danish agricultural reforms in the late eighteenth and early nineteenth century. A pre-modern agriculture regulated by common decisions in villages and by decisions by the landlords was changed to a system with individual, profit-maximizing and private owned farms regulated by the market mechanism. In 1857, Danish trade and handicraft was given freedom of trade and the regulation via guild lost its power. This trend has accelerated in the last decades. Considerable parts of the former public sector have been privatized in Denmark as in many other countries. The railway, the telephone system and so on are now managed by market-oriented profit-maximizing firms.

There are a number of reasons for this development. Some of the older regulations were based on national laws and religious commands, and both nation and religion have lost importance at least in our part of the world. Market regulations instead of rules have also been supported by much economic theory starting with “the father of economics,” Adam Smith (1723–90), and his “Wealth of Nations” from 1776, and followed by people like F. A. von Hayek (1899–1992) and Milton Friedman (1912–2006) (see e.g. Hayek 1944 and Friedman 1962 and 1980). In the 1980s, liberalistic and conservative government in the biggest Western countries supported this development.

There is, however, also an opposite trend. Public regulations of pollution and animal welfare have become more detailed. Prostitution has been forbidden in a number of countries, and religion has got a revival in the public debate with conflicts between Muslim immigrants and the original inhabitants in many European countries. This has led to debates on headscarves and food (e.g. pork) in public institutions.

All this stresses the importance of the relation between regulations via market, laws and soft laws. How important is religion and ethics for the development of the economy and the society? How can economic science contribute to an analysis of religion’s role in a society? To what degree is ethics, laws and institutions in a society a result of religious attitudes? It is such questions that are discussed in the following sections.

Religion and economics in the early twentieth century

A considerable part of the debate in economics around 1900 deals with the role of religion. Best known is Max Weber (1864–1920) with his Die protestantische Ethik und der Geist des Kapitalismus published in 1904–5. Max Weber was an unorthodox pupil of what has been called the German historical school of economics. According to him and his pupils a special attitude to work and economics can be traced back to Christian reformers in the sixteenth century. The reformers Jean Calvin and Martin Luther argued against the Catholic Church’s belief about internal ecclesiastical activities, monks and monasteries and considered instead involvement in the secular society a Christian duty. The Christian duty was not to participate in ecclesiastical activities but to work in the civil society in the interests of the community and the neighbor’s. The Protestants were hard working, economical and thrifty. They saw economic success as an indication of God’s goodwill and worked hard to get this sign. Consequently, Max Weber found the reason for capitalism and the growing economies in North-Western Europe and North America to be based on the dominating religion of these societies. A considerable number of researchers have followed, discussed or analyzed Weber; the best known are perhaps Tawney (1926) and Samuelson (1957).

But Max Weber’s theory was far from the only one; there was a general discussion about economic development and religion in this period. Other authors relate capitalism to the Jews. It has been forbidden for the Jews to own real estate in many countries, and this means that many of the richer Jews were active in the financial sector. And the financial sector was seen as strongly related to the modern market economy and capitalism. A main figure in this tradition was Werner Sombart (1863–1941) with his contributions Der modern Kapitalismus 1–2 (1902) and Die Juden und das Wirtschaftsleben (1911). In this period a critical attitude towards capitalism was often combined with a negative attitude to the Jews.2

During the inter-war period this attitude degenerated to fascism and so did Sombart himself. It is, however, important to stress that the debate about capitalism and the Jews, like Max Weber’s discussion of Protestants and industrial growth before World War I, was often a serious scientific debate about the relation between religion and economic development.

In 1933, this debate ended among serious economists for two reasons. Adolf Hitler came to power in Germany and a debate about religion and economics was abused for a brutal political purpose and made it impossible for serious social scientists to continue the debate. In the same year, the first volume of the mathematical-economic journal Econometrica was published and it soon became the most prestigious of the scientific economic journals. This indicates a movement in mainstream economics in a mathematical and statistical direction. Economics increasingly dealt with formalized economic models and mathematical economic theory. Broad verbal descriptions of economic history, economic and religion, and the reasons for economic growth became outdated. Today, neither Max Weber nor Werner Sombart have any prominent place in the history of economic thoughts. They are today mainly seen as sociologists or political scientists.

Revival of institutional economics

Since the 1970s, the more “soft” parts of economics have been reintroduced in mainstream economics. Institutions – and not only pure economic institutions – have again become a central part of economic theory. People like Ronald Coase (1910–2013), Douglass North (b. 1920), Elinor Ostrom (1933–2012) and Oliver Williamson (b. 1932) developed what they called “New Institutional Economics,” a term probably first introduced by Williamson in 1975 (Williamson, 1975). An important clarification and summary of the theory is found in Douglass North’s seminal book Institutions, institutional changes and economic performance from 1990. He defined institution very broadly:

Institutions are the rules of the game in a society or, more formally, are the humanly devised constraints that shape human interaction. In consequence they structure incentives in human exchange, whether political, social, or economic. Institutional change shapes the way societies evolve through time and hence is the key to understanding historical change … Institutions reduce uncertainty by providing a structure to everyday life … Institutions include any form of constraint that human beings devise to shape human interaction.

(North 1990: 3–4)

North’s definition of institutions includes both formal constraints, informal constraints and enforcement. The constraints include everything from taboos, customs and traditions to written laws and constitutions. The enforcement includes everything from an effective judicial system to moral restrictions and loss of moral reputation.

North’s system also includes what he called “organizations,” both:

political bodies (political parties, the Senate, a city council, a regulatory agency), economic bodies (firms, trade unions, family farms, cooperatives), social bodies (churches, clubs, athletic associations), and educational bodies (schools, universities, vocational training centers).

(North 1990: 4–5)

North’s conclusion is that the institutions are crucial for the development of society. Together with technology, they determine transaction cost, profitability and the economic development. As economic historian, he sees the institutions as an important part of the connection between the past, the present and the future. “History is a largely incremental story of institutional evolution” (North 1990: 118).

Furthermore, the real world is not only facts. There is a distinction between the real world and the decision maker’s perception of it, and in this perception both ideology and religion play an important role:

The subjective and incomplete processing of information plays a critical role in decision making. It accounts for ideology, based upon subjective perceptions of reality, playing a major part in human beings’ choices … By ideology I mean the subjective perceptions … all people possess to explain the world around them. Whether at the micro level of individual relationships or at the macro level of organized ideologies providing integrated explanations of the past and present, such as communism or religions, the theories individuals construct are colored by normative views of how the world should be organized.

(North 1990: 23)

With new institutional economics and Douglass North, religion, tradition and moral are reintroduced in economics with full power. Since 1990, new institutional economics has been a fast growing branch of economics. A considerable number of research contributions and surveys have been seen (for an overview see among others Coase 1998; Williamson 2000; Rutherford 2001; Menard and Shirley 2005; Ostrom 2005 and Groenewegen et al. 2010). Since 2005, the Journal of Institutional Economics has been published by Cambridge University Press. The old German journal Zeitschrift für die gesamte Staatswissenschaft has changed its name to Journal of Institutional and Theoretical Economics, and includes a number of programmatic articles by the grand old men in institutional economics (see Coase 1984 and North 1986). The International Society for New Institutional Economics had its first conference in 1997, and there has been an annual conference since. Several of the pioneers have been Nobel awarded: Ronal Coase in 1991, Douglas North in 1993, and Oliver Williamson and Elinor Ostrom in 2009.

Furthermore, new institutional economics is not the only sign of the fact that economists no longer are working only with markets, monetary phenomena and material resources. Social capital and happiness have also received growing attention among economic researchers. In modern economic growth theory, “softer” institutions like trust, confidence and credibility have been introduced as social capital. If the parties in an economic transaction trust each other they do not need detailed contracts, lawyer and sure opportunities to enforce the fulfillment of the contract. The transaction costs will be much lower. If the citizens are members of a number of associations, sports clubs, churches etc., they form networks that can also be useful in relation to economics. Jobs and economic transactions can be mediated in such non-economic networks. Advertisement and realtors are less necessary. One of the reasons why the former communist economies did not catch up to the income level in the rich Western European countries seems to be less trust in relation to the economic and public institutions and to other citizens in the society.

This means that the theories about social capital developed by sociologist and other branches of social science are very relevant for economics. Pierre Bourdieu (1930–2002) developed a terminology about social, cultural and symbolic capital (see e.g. Bourdieu 1986), and it was applied empirically by other social scientists, e.g. perhaps the most influential Robert Putnam (b. 1941) with his seminal book Bowling Alone: The collapse and revival of American Community (see Putnam 1993, 1995 and 2000). Social capital has since been an often used part of social science, including economics (see among the very many Paldam 2000, and Paldam and Tinggaard Svendsen 2000 and 2003).

Another new branch of economics with relation to the more soft values is the economics of happiness. International surveys like World Values Survey includes questions like “How happy are you?” Very happy, quite happy, not very happy, e.g. indicated on a scale from 1 to 10. These studies of peoples’ happiness have been used intensively by a number of economists (see e.g. Frey and Stutzer 2002; Layard 2005; and Bruni and Porta 2005). The correlation of happiness with income, unemployment and education has been examined. It is now possible to measure organizations’ and institutions’ effect not only on economic production and income, but also on peoples’ happiness. The effect of religion on happiness has also been examined. Ellison (1991) concludes that religion offer an “interpretative,” which can fill life with meaning and purpose. The feeling of being close to God and the belief in an afterlife provide existential certainty and a source of happiness (see also Frey and Stutzer 2002: 59–60).

It is important to stress that “soft” regulations in the form of moral and conscience are often more effective regulators than laws and economic incentives. Some cases can be suggested. In Denmark, cooperative dairies were established in almost all cities and bigger villages in the 1880s and 1890s. One of the arguments has been cheating with milk. It was not possible to measure the content of fat in the milk, so even if butter was the main product the farmers were paid per liter of milk. This meant that there was a problem with farmers mixing water into the milk. But it was less of a problem in cooperative dairies, where the farmers knew that they cheated their colleagues, than in commercial dairies where they cheated a capitalistic dairy owner (see Henriksen 1999). The regulations in the cooperatives could be left to the conscience.

Another example is the control of working hours. Many investigations indicate that people without a fixed, controlled number of working hours, like university professors or priests, in fact do work longer than they are assumed to do (see e.g. Kærgård 2007). A feeling of call and fairness is sometimes a better motivation than economic incentives and fixed rules.

Economic investigations of religion

The economic interests in soft values like institutions, social capital and happiness have also resulted in a growing number of investigations of the relation between economics and religion. A considerable number of articles about religion and economics have been published in the last couple of decades; a survey can be found in e.g. Iannaccone (1991) and McCleary and Barro (2006a). The Association for the study of Economics, Religion and Culture has been established and has arranged annual conferences since 2002. There can be many reasons for this trend. The secularization of many countries has made it relevant to discuss topics like church and religion which before were seen as self-evident. In the public debate, religion and civilizations have been more intensely discussed, e.g. in relation to the effect of Islam on economy and society. Most known is perhaps Samuel P. Huntington’s Clash of Civilization from 1996, but many other authors have contributed to this debate, among others Stark (2006) and Burmester (2007). However, the main reason is perhaps the growing interest in economics for the soft values combined with a considerable number of new data for values, happiness and religion.

When economics work with soft values and religion, the borderline in relation to other social sciences is not very clear. Sociologists, philosophers, political scientists and economists often worked with the same hypothesis. One of these hypothesis is the secularization hypothesis which, formulated in economic terms, says that participation in religious activities and religious beliefs are reduced when the economy develops; they have, so to say, a negative income elasticity. Like margarine, religion is an inferior “commodity” which is substituted for better products like butter instead of margarine and science and culture instead of religion when income is growing. As explained by McCleary and Barro (2006a: 49–50), this is a theory which in different forms goes back to David Hume (1757), the founder of Methodism John Wesley (1760), and Karl Marx (1859). It is far from possible to give an overview of this huge amount of literature here, but McCleary and Barro (2006b) can be mentioned as an example of the economic type of view and methods. This economic type of analysis is critically considered by most of the other social scientists. They see much more complicated causality than just a negative income elasticity in a market model. Both Doobbelaere (2007) and Sommerville (1998) discussed many different aspects of secularization related to terms of processes (decline, differentiation, disengagement and rationalization) or in terms of aspects of life and level of analysis (structural, cultural, organizational and individual). Some of these are explicitly critical in relation to the economist’s starting point:

We simply must think of religions as cultural systems and less as religious markets. Surely, our theories will be less elegant and less scientific, but they will make more sense of complex historical realities and will lead to greater understanding.

(Casanova 2001: 427)

The pure economic theories of religion in a rational-choice approach have been developed since Azzi and Ehrenberg’s pioneering article from 1975. In this tradition, time and money used on religious activities is considered completely parallel to all other activities (see e.g. Sullivan 1985, and North and Gwin 2004). In such a model, religious participation as a time-intensive activity will decrease when the price of time (the real wage) is going up (a version of the secularization hypothesis). Religious activity will be highest among people with low value of time, such as women not in the labor force and retired persons. Older people will spend more time on religion if the probability of salvation depends on actions taken late in life as is the case if past sins can be forgiven if they are recognized and confessed. Furthermore, the productivity of religious activities will probably increase when people became more experienced (and consequently more “productive”) in such activities; they accumulate a sort of human capital which could be called religious capital. The empirical relevance of these time-allocation models has been discussed from the very beginning (see Long and Settle 1977 and Ehrenberg 1977).

This is the demand side but there is also a supply side of religion. Also, here traditional economic models have been used. A number of economists starting with Adam Smith (1776) (see among others Iannaccone 1991), have argued that the supply of religion, like the supply of other goods, is more rich, varied and of better quality if there is competition. Church attendance and religious belief will be higher in competitive markets than in markets monopolized by established churches. The products in a competitive market will be more well-aligned with the consumer’s individual preferences. This can explain the high degree of activity in the US. Economic theory will indicate that religion has a weaker place if there are public regulations and restriction on the possibilities. The demanders cannot find a supply which match their preferences and choose something else than religion.

A part of this debate consists of analyses of state religion (see among many others Barro and McCleary 2005, and North and Gwin 2004). The results are mixed. Some, e.g. North and Gwin, found that state religion, in accordance with Adam Smith, reduces religious activities. Others, e.g. McCleary and Barro (2006a and 2006b), conclude that an established state religion had a significant positive effect on religious attendance given the state of regulation and pluralism (perhaps because it includes some sort of subsidy element); both state religion and pluralism taken separately seem to support religion.

While many authors see religion as a modification and as corrective to traditional mainstream economics, as discussed later in this chapter, the theories discussed in this section seem almost to have an opposite attitude. They attempt to use the most traditional and mainstream economic theory to analyze the religious life of people. Can the models of economics be useful in an analysis of such complicated matters as religion? These attempts can be seen both as experiments to shed new untraditional light on the study of religious activities and as a way of testing the frontiers of what economics can be used (for parallel to e.g. Gary Becker’s work with family and human behavior, Becker 1976 and 1991).

Religion as cause for economic action

The economic studies of church and religion are not the only topic of modern economic research of religion. It has again been common to investigate Max Weber’s old theme about the religious effect on growth and structure of society. The foundation has been very precisely formulated by Barro and McCleary:

Our central perspective is that religion affects economic outcomes mainly by fostering religious beliefs that influence individual traits such as thrift, work ethic, honesty, and openness to strangers. For example, beliefs in heaven and hell might affect these traits by creating perceived rewards and punishments that relate to “good” and “bad” lifetime behavior. In this perspective, organized religion – and more specifically, attendance at religious services – would affect economic performance mostly indirectly, that is, through influences on the religious beliefs. Hence, we envision a chain whereby church attendance affects religious beliefs, which affect individual traits, which affect economic outcomes.

(Barro and McCleary 2003a: 23)

Both the religious causes and the resulting social effects are multi-dimensional. The causes include some general variables such as church attendance, belief in Hell and Heaven, degree of religiosity, share of members in religious societies, number of declared atheists etc. Other researchers are mainly interested in different effects of the different religions and used share of Buddhists, Hindus, Muslim, Jewish, Orthodox, Catholics, Protestants etc. as explaining variables. Many researchers combine the general religious activity variables and variables for the different religions.

Similarly, many different variables are used as measurements of the effect in the society of religion. How does religion affect economic growth, corruption, thrift, labor ethics, productivity, equality and solidarity, property rights, rule of law, rate of non-payment of debt, and more moral variables like abortion rate, divorce rate and the rate of children born out of wedlock etc.

The last couple of decades have seen a considerable number of statistical investigations of the relation between the religious causes and the social effects with very mixed results. It is a problem that the determination of growth and other economic and social variables is extremely complicated, and a full explanation must include many other than religious variables like the form of government, national characteristics, physical and human capital, climate and many others. And the interrelation between these variables is very complicated; how did the national characteristics, for example, depend on religion in earlier periods?

Another problem is that the different religions are concentrated in specific geographical areas: Muslims in the Middle East, Protestants in North-West Europe and the US, Orthodox in Eastern Europe etc. And a geographical region has many other things in common than religion; climate; history; language etc. It is therefore difficult statistically to distinguish which of these common variables are the most important.

The many empirical investigations used many sorts of data, cross-country studies, studies of specific countries, historical investigations and case studies. A number of such studies are summarized in the following section.

Statistical investigations of religion’s effect on society

As mentioned in the previous section, there are a lot of empirical investigations of the effect of religion. It is consequently impossible to give a complete overview of all these investigations. This section will, however, give a summary of a number of cases which can perhaps give an idea of the diversity of the data, the methods and the results.

Perhaps the most common is cross-country investigation of economic and social characteristics. One of the most direct correlations between religion and economics are McCleary and Barro’s investigations of the relation between religion and economic growth including 53 countries for three ten-year periods: 1967–75, 1975–85 and 1985–95 (McCleary and Barro 2006a and similar results in Barro and McMcleary 2003a and 2003b). They found that church attendance has a negative effect on economic growth. People are using time and energy on religion instead of productive activities. On the other hand, belief especially in Hell, but also in Heaven, stimulates moral and work, and consequently growth. The net effect of religion is small because of the opposite direction of the effects. They found some significant but small differences between the different religions; Jews and Catholics show a positive effect, Muslim and Hindu a negative; but these results differ among the different samples.

There is a general discussion in econometrics and statistics about robustness of estimations which are the results of a number of experiments with sample, estimation methods and model specification. Experiments can result in an asymmetry of information between analyst and reader when the reader only sees the best of the experiments. But experiments are nevertheless important to get knowledge about how robust the results are in relation to changes in model specification and sample. This has been discussed as data mining among econometricians since the 1980s (see Leamer 1983 and Lovell 1983). These problems have been analyzed specifically in relation to the interrelation between religion and economic growth by Young (2009), and he found the relations rather unstable.

Trust in others is another variable that has at least partly been explained with religion. Berggren and Bjørnskov (2011) used Gallup World Poll for 109 countries and 43 states in the US and found a negative relationship between religiosity and trust both internationally and within the US. Others got more mixed results. Daniels and von der Ruhr (2010) used General Social Survey data 1975–2000 for the US and concentrated on different religions. They found that religion does play an important role in formation of social trust; Pentecostals, fundamentalists, black Protestants and Catholics are less likely to trust others. Members of liberal denominations are more likely to trust others. Tan and Vogel (2008) found, in an experiment with US citizens, that the amount of trust a proposer invests in a responder increases with the responder’s religiosity, but the degree depends on the proposer’s own religiosity. Religiosity is used as a guide in decision-making, they conclude.

Some more “capitalist” attitude is negatively correlated with religion. Berggren and Bjørnskov (2013) found in a cross-country statistical investigation, including 112 countries, protection of property rights negatively correlated with religiosity, and Wiseman and Young (2013) found in an investigation of the States in the US several religious variables negatively correlated in a significant way with “productive entrepreneurship” (productive entrepreneurs are those whose activities expand the economy, unproductive entrepreneurs are those who seek to redistribute).

There seems also, perhaps more surprisingly, to be a negative correlation between religion and things like state welfare spending and preferences for social insurance. Religion and welfare state spending are by a number of researchers seen as a substituting mechanism that insures individuals against adverse life events. Scheve and Stasavage (2006) found, in an investigation using individual data from 22 advanced industrial democracies and more than ten thousand observations, that religious attendance contributes significantly and negatively to the support for social spending. Gill and Lundsgaarde (2004) also found a negative correlation, but they interpreted the causality in the opposite direction; they explained church attendance and comfort in religion by state welfare spending in 16–33 predominantly Christian nations and found strongly significant results.3

Martin Paldam (2001) made a statistical investigation of corruption in 135 countries and used ten religious groups (professing Christian beliefs (four groups) and Islamic, Hindu, Buddhists, Oriental, Tribal and Atheistic beliefs) as explaining variables. He found a significant lower level of corruption in Protestant and Anglican countries. North, Orman and Gwin (2013) used a sample of 207 countries and a classification according to largest religious groups in 1900 and in 2000, to explain corruption, the rule of law and the control of corruption in 2004. They found that the religious variables in 1900 give a better explanation than the variables from the year 2000. This seems to indicate that the religious heritage is at least as important as the religion today.

A number of investigations deal with a broad specter of moral attitudes. Guiso, Sapienza and Zingales (2003) use a country-fixed effects model on a sample of 66 countries for the periods 1981–4, 1990–3 and 1995–7. They find “religious people trust others more, trust the government more, are less willing to break the law, and believe more in the fairness of the market, but they are more intolerant and they have less progressive attitudes toward women” (ibid.: 249). Their conclusion is “we find that Christian religions are more positively associated with attitudes conducive to economic growth” (ibid.: 225). Berggren (1997) found, in an analysis of municipalities in Sweden for the year 1990, that divorce, abortion, non-payment and children-born-out-of-wedlock rates all are negatively correlated with indicators of the importance of religion.

Also, in less statistical, more historical investigations religion is seen as a relevant variable. Blum and Dudley (2001) investigated the growth in European cities from 1500 to 1750 and found a considerable difference between Catholic and Protestant cities. Acemoglu, Johnson and Robinson (2005) found significant, but not very important, effects of religion in the historical long-run growth in Europe. O’Rourke (2007) found, in an investigation of Irish agriculture before World War I, that the propensity to cooperate was higher in Denmark than in Ireland, and in Ulster than elsewhere in Ireland, but the reason was neither Irish Catholicism nor Danish Protestantism but political conflicts and Denmark’s homogeneity.

To explain the economic problems in the Middle East, Timur Kuran goes more than a thousand years back and stresses the importance of Islamic institutions such as ban of interest, a tax system with separation between Muslims and others, and an inheritance system with very many heirs (see Kuran 2004). The inheritance system combined with laws recognizing only flesh-and-blood individuals made establishing of bigger stable companies difficult. Even in non-religious institutions and laws are found religious perceptions and these perceptions limit the economic development.

Many other investigations could be mentioned, but this short summary seems enough to document that religion has an important effect on economics, organization of the society, laws and ethics. However, the mapping of the effects and consensus about the sign and size of these are still far from being established. There is obviously a need for further research.

Religion as critical conscience of mainstream economics and legislators

A very different interaction between religion and economics is described by a number of authors using religion and ethics as an appeal to the conscience of the economists, the economic decision makers and the legislators. It includes a number of theologians and philosophers and some “heterodox” economists. They are critical in relation to modern society’s valuation of material goods, the prioritizing of economic growth, the markets crowding out civic and human goods, and the competition instead of cooperation. Isn’t there something wrong with a world in which everything is for sale? A number of these authors stress the importance of ecology.

Some of these authors must surely be considered as scientists, others are more journalists and debaters. The theologian professor Philip Goodchild with his book The Theology of Money from 2009, the philosopher Charles Eisenstein with Sacred Economics from 2011, and the Czech economist Tomas Sedlacek with Economics of Good and Evil from 2009 can be mentioned as some of the most remarkable. Very central in this debate is also the Harvard professor Michael J. Sandel’s book What Money Can’t Buy: The Moral Limits of Markets from 2012. Some of the most extreme authors argue that economics with its view of human nature considering people as rational and selfish is a sort of controversial religion (see e.g. Nelson 1998 and 2001).

In fact this is a very old debate about “economics as a moral science.” The father of economics, Adam Smith, was professor in moral philosophy, and a number of prominent economists have contributed to this debate related to the balance between dealing with moral, political and ethical questions and at the same time being a scientist. A well-known example is Kenneth E. Boulding’s presidential address at the meeting of the American Economic Association in 1968 titled “Economics as a moral science” (Boulding 1969). However, since the 1870s, no doubt economics has strived to be a precise and formalized science; symbolically seen in the change of name most commonly used from “political economy” to the “science of economics.”

The theological critic of the market economy is as old as the market itself. Usury and interests have been damped by theologians back to the Bible. A typical example of that thinking is the Danish bishop Hans Lassen Martensen (1808–84), perhaps the most prominent theological professor in Denmark in the nineteenth century, and his book Den Sociale Ethik (The Social Ethics) from 1878. Martensen did not see his contributions as a political point of view but as a part of his Christianity. Nevertheless, his point of view is very clearly that individualism and liberalism are the curse of the modern capitalistic society:

In social relations, in the interrelations between human beings and in the relations between man and man, it is seen in an uncountable number of ways that individuals, instead of considering themselves as connected to one another in solidarity, and as being limbs of the same social body, and instead of using the apostolic words “when one limb suffers then they all suffer”, they consider each other as free, “independent” personalities, where “one is closest to one self” … Social egoism has in our time, behind the shield of Liberalism, grown strong through the progress of science and the associated control of nature, and through the ever-growing advance of industry and capital.4

Martensen is not blind to the benefits of the market economy in the form of economic growth and international development, but he considered the costs to be greater:

It is not possible to deny, that the free competition has contributed to developing much power and given wealth to many people; neither is it possible to deny that capital is important for society, for the great companies and a universal economic togetherness, a world economy in contrast to an only national economy; but neither is it possible to deny that the free competition has made many more miserable and poor, that thousands upon thousands have fought a desperate battle for their daily bread in which they finally succumbed to the stronger.5

Martensen and his criticism of the market economy played an important role in the early history of the Danish welfare state (see Kærgård 2013), but in relation to the theme of this chapter it must be seen as only one example among very many in a religious critic of modern mainstream economics and of the market economy; as the example of religion as the conscience of the economists and the economic decision makers.

Summary and conclusion

Religion was an important part of the debate in economics in the first decades of the twentieth century, but disappeared in the 1920s and 1930s. The interest in religion has, however, had a revival in the last decades. A lot of theoretical, historical and statistical investigations indicate that there are very important interactions between economic development, law, moral, ethics and religion. But where considerable interactions seem well-documented and rather obvious, the exact specifications of the causal chains are far from clarified. This needs more research to be done. Such research should be highly interdisciplinary; the mechanism is very complicated and probably with extremely long lags.

The last decades have seen a fast growing number of data. Better national and income accounts are seen in almost all countries and a number of big national and international surveys has been established, e.g. World Values Survey and for the US General Social Survey. But the statistical relations are complicated and even the best data are problematic. The different religions are concentrated in specific regions and these regions have many other characteristics in common (climate, history, language, culture etc.), and it is consequently difficult to separate the effects of the different characteristics. The lags are furthermore very long. Institutions, laws, attitudes and culture are often determined by religion generations back. The development in a region can have roots centuries back and variables are sometimes better explained by religion hundred years back than by religion today.

Finally, there are a lot of simultaneous relationships. Economic development influences the laws and the religion. But the laws and the religious activities also affect the economic development. This demands more complicated total models that can simultaneously determine a considerable number of causal relations. Such models are developed in relation to pure economic interactions but even such models related to a specific discipline are complicated to handle both theoretically and statistically. We are far from being able to handle simultaneous models of economics, religion, law, attitude and moral. The interrelation between religion, law and economics is a very important research area, but it is extremely complicated and a lot of further research is needed.
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1  Translation from Danish.

2  Danish examples of this combination are seen both in the writings of the bishop H. Lassen Martensen in the 1870s (Martensen 1878), and in the writing of the economic professor L.V. Birck around World War I (see Kærgård 1997).

3  These results contradict the later discussed evidence about the establishment of welfare states, where prominent Christians in many countries played an important role (see e.g. Gabriel et al. 2013).

4  Translated from Martensen 1878: 127–8.

5  Translated from Martensen 1878: 172–3.
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Religions, bioethics and biolaw
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Introduction

Considering the influence of Christianity in the European history of sciences, biology plays an important role because as life is God’s creation, biology is then the study of the work of God.

With the beginning of modern biology in the eighteenth century, scientists developed theories based on experimentation and progressively escaped from the control that the Church maintained on science to defend the biblical dogma about human creation. But it is only in the second part of the twentieth century that the Catholic Church developed the idea of complementarity between religion and science. In a 1948 conference the Jesuit Michel Riquet expressed this idea by stating that ‘as far as the life and dignity of the human person are not at stake, the Church leaves science free to use its own laws and methods’ (Riquet 1948). Today, the role of religions with regard to science and biology has changed, at least in Western countries. It is no more to impose dogmatic views on what is scientifically demonstrated. It is to believe that the knowledge deriving from modern biology raise new ethical issues to which morals and religions, not science, may reply.

But when the Church says that ‘scientific research should be in harmony with imprescriptible human values’ (Pontificia Academia Pro Vita 1997), this approach implies that religious dogmas have been transposed into the concept of imprescriptible human values which refers in Western societies to human rights.

We are then moving to the societal sphere with the following questioning: if it is necessary to keep this activity in harmony with ‘imprescriptible human values’, how can we proceed to normalise in this way the scientific work? And prior to that, what do religions share in common with the bioethics movement which was set up to organise and institutionalise the ethical debate related to the progress of science and biology?

What religions, bioethics and biolaw share in common

The idea of complementarity could be a good way to explain the new relationship between religions, science and society because what we are sharing in common would be our interest to exercise with responsibility our freedom for the benefit of mankind. Therefore, bioethics may be considered as an appropriate methodology to develop a constructive dialogue between the different stakeholders of this debate.

I am not so sure that the present reality of the bioethics discussion is exactly as such. We can agree that the old confrontation between religious dogmas and scientific principles and methodology might be replaced by the idea that there is a long-standing role of religions in the history of civilisation and science which might have inspired the founding principles of bioethics. But, we should not neglect that, on one hand, the emergence of bioethics is a way for contemporary societies to build or reinforce their autonomy towards religious dogmas and institutions while, on the other hand, it might be a good opportunity for religions to make their voice louder and influence the normative process which regulates the use of new technologies.

How bioethics met religion

To be provocative, we may say that bioethics did not meet religion but that it was used by religion to approach globally the human being when confronted to the new practice of biomedicine. And this attitude does not directly reflect the old controversy about who gets the power on man between science and religion but it refers (Doucet 1996) to the difficulties for practical ethics to reach what the human existence is.

The long-standing role of religion in the history of science and medicine

Since the seventeenth century, modern sciences so strongly shaped the values and the organisation of Western societies that its role can be compared to the impact of Christianity on post-Roman time. But, once this statement is made, what can we say about the relationship between these two societal revolutions?

Did religion support the emergence and development of science or were these two societal movements – religion and science – fighting along history?

The question is not new and has raised different theories. One assumes that the two movements are conflicting, science dealing with testable facts questioning religious dogmas while religion is deserting reason for faith. The second one considers that science and religion are complementary, each of them addressing its own domain. On the one hand, God is useless to assist scientists in demonstrating hypothesis but, on the other hand, scientists have not to be arrogant by thinking science could satisfy all human needs. Finally, a third theory believes that some religious values may have been influential on the emergence of scientific activity (Puritan values in seventeenth-century England, for example) and the interaction between religion and science might have helped religion to get rid of unnecessary and obsolete dogma. In this view, this reciprocal influence is considered beneficial both for religion and science.

Examined in a historical context, these theories cannot be used to classify the relationship between religion and science in clear categories taking into account either the chronology or the different scientific theories. The reality is more complex: religious actors were not always and at all times obscurantist while scientists might have been good religious believers and even professed that God was the origin of what they discovered. Supposed conflicts between religion and science might have revealed conflicts between different scientific or even religious views.

Consequently, ‘to portray the relations between Science and Religion as a continuous retreat of religious dogma before cumulative and infallible Science is to overlook the fine structure of scientific controversy, in which religious interests certainly intruded, but often in subtle rather than overtly obstructive ways’ (Brooke 1991: 6).

Regarding the relationship between medicine, health and religion, John Williams reminded us that ‘during most of human history, the causes of health and illness were understood not in a scientific empirical fashion, but spiritually’ (1997: 10). Illnesses were attributed to magical practices, God’s will or the action of one god or demon on a specific disease. For these reasons, health care was considered as a religious practice whose origin man can also find in Christianity.1 The mission of caring for the sick then occupied an important place in the church’s moral teaching and a large number of religious institutions were devoted to this purpose. With the Middle Ages, the Catholic Church began regarding medicine as a subject for theological reflection. During the seventeenth and eighteenth centuries, casuistry was extensively used to exemplify moral issues. Nevertheless, the scientific revolution of the nineteenth and twentieth centuries weakened this relationship although churches kept an important role in the management of health care institutions and in using their doctrines to establish the ethics of medical practices.

Indeed, scientific discoveries have always been controversial when they force us to review our perception of the world, especially when this new knowledge impacts on religious values. It opens room for debate when society is not ready to do so. In some way, contemporary Bioethics is not far away from the previous seventeenth to eighteenth centuries relationship between religion and science.

Religion and the recent emergence of bioethics

Although the word bioethics was created by a German protestant minister, Fritz Jahr, in 1927 (Sass 2007), the United States might be viewed as the ‘eldest daughter of Bioethics’.

The reasons for this origin may be summed up as follows. The Americans lived in the heart of the biomedical revolution when they learned in the 1960s that unethical human experimentations were practiced on black people, prisoners, children and handicapped persons. And this occurred at a time – the war in Vietnam – where the establishment was highly challenged by intellectuals and the new generation. It developed then a climate conductive to question the paternalistic approach of medicine and, in the context of the development of civil rights, to discuss ethical issues with the idea to acknowledge the right to autonomy of the patient.

Till the birth of bioethics, only the medical profession and Catholic moral theologians expressed interest in the field of medical ethics while other religious denominations as well as philosophers stayed silent. With the first biomedical scandals, things changed and while bioethics rose up in the 1970s, traditional moral discourse, including those of theologians, could not anymore guide alone the ‘progress of medicine’. This resulted from the fact that we no longer had in common a unanimous religious tradition nor what replaced it since the age of enlightenment, the belief in the universality of the moral law enshrined in the heart of human nature.

To accomplish this enterprise of dialogue with all stakeholders, a trans-discipline developed, bioethics, with its own centres and ‘Pilgrim Fathers’. If, during its first step, most of them were theologians pursuing what they already accomplished in the pastoral care of health, they however developed their centres outside the academic and church dominance to facilitate a dialogue between medicine, biology and human values. This is the real meaning of the concept of bioethics as suggested by R. van Potter, ‘a bridge to the future’ (Potter 1971).

Protestant theologians have been in the heart of this movement by putting on the agenda what will become the recurrent themes of bioethics and especially the concept of autonomy. In 1954, Joseph Fletcher, in his book Morals and Medicine (1954) inaugurated this problematic and established the patient as a real subject facing the doctor. On the same line, Paul Ramsey’s book, The Patient as a Person (2002), might be considered as one of the most influential works of the 1970s. We shall also mention J. F. Childress, who was in 1979 with the philosopher T. Beauchamp, at the origin of principlism (2013), and Leroy Walters who edited the Annual Bibliography of Bioethics.2

Opposing the reaffirmation by Paul VI of the traditional position of the Catholic Church on birth control, Catholic theologians also early engaged in ecumenical and pluralist approach of bioethics. This led to the foundation of the Hastings Center in 1969 by Daniel Callahan and of the Kennedy Institute of Ethics by André Hellegers, a Catholic gynaecologist, at Georgetown University in 1971.

Regarding Jewish bioethics, we should certainly mention rabbi Immanuel Jakobovits. Exploring the relationship between medical ethics and halakha, the Jewish law, he wrote a comprehensive volume, Jewish Medical Ethics (1967) in light of Catholic medical ethics, with which he often compares Jewish ethics.

Religion as a source of (less) inspiration for bioethics and biolaw?

Having been for centuries under the dominance of moral theology, with the birth of bioethics medical morals fell in the scope of philosophers. ‘This philosophical turn has changed the whole complexion of medical ethics.’3 If the values concerned might be the same, they are viewed differently. ‘A strongly utilitarian, pragmatic and eclectic bias has replaced the previous deontologic character of medical ethical discourse’ (Pellegrino, Langan and Harvey 1989: 2). Another characteristic in this change is that the most traditional moral issues in the field of medicine and health care are today also important public policy questions. This explained that we moved from bioethics to biolaw.

The philosophical turn

There is a close relationship between the dilemmas raised by the biomedical technologies and moral theology. The interest of theology for bioethics is explained because theology performs a function of interpretation of reality and that it is its duty to give a specific meaning, according to the divine Scriptures and the dogmas of the religions to the fundamental issues raised by the growth of the life sciences.

Among these issues, the most important are questions of ontological nature, like life, reproduction and death, and therefore refer to an essential element of the tradition of religions.

Due to his membership in a community of faith, the theologian has also to contribute to reply to the following question ‘how to act with responsibility?’

Finally, the concern that the theologian has to others will bring it to denounce the different reductionisms lurking in biomedical sciences. Sometimes he will challenge the individualism exacerbating our societies and sometimes he will discuss the meaning of the technocracy.

If theology may bring its experience in evaluating the dilemmas of the new biomedical technologies, however, there might be a risk, in our modern society, for the theologian to join his voice to the reflection on bioethics? (Müller 1999)

Bioethics and the transformation of moral theology

Born from the breakup of traditional ethics, bioethics constitutes a new approach to the decision and the action rather than a new discipline. Bioethics thus puts forward two essential characteristics: dialogue between disciplines and pluralism of opinions.

D. Callahan explained already in 1973 the impossible qualities of the bioethicist implied by the necessity of this dialogue: ‘sociological knowledge of medical and biological communities, psychological knowledge of the needs faced by researchers and clinicians, patients and doctors, as well as the various pressures they suffer; historical knowledge; scientific training; knowledge of methods of ethical analysis in philosophy and theology’ (Byk 2014).

D. Roy, another founding father of bioethics, did not hesitate to assert that the dialogue is the method of working in (bio) ethics because the ‘(bio) ethics is based on living persons and not universal principles’ (1979: 93). In other words, the virtue of bioethics is to show that dogmatic discourse or even the persuasive speeches are no longer sufficient. The challenge is to force the philosophical and religious morals to leave the sphere of metaphysical discourse to tell what to do now in concrete situations.

Theology is questioned because the method of dialogue is inseparable from the substance of the decision field traditionally reserved for the moralist. Entering dialogue in the field of bioethics, theology is then on an equal footing with other disciplines. Thus, the secular nature of the concept of bioethics excludes the autonomy of the role of theology.

From bioethics to biolaw

The second step of the development of bioethics (from the mid-1970s to the end of the 1980s) was significantly the one of philosophers and lawyers instead of the one of theologians and ethicists (Doucet 1996).

This was the time for the elaboration of the four fundamental principles of bioethics: autonomy, beneficence, non-maleficence and justice.

During this step ethics and law became related because the primacy of autonomy and individualism led to a rejection of medical paternalism implying two ancillary principles: the informed consent and the right to know. Consequently, professional organisations wrote new guidelines to incorporate these principles and the judges referred to them in their case law.

This evolution is easily intelligible. As individualism supposes to respect individual choices and then focuses on individual rights, the role of the judicial system is to safeguard them. Moral values are transformed into legal principles which are themselves confronted to cases.

What characterises this change consists in two elements. First bioethics has often expanded as a procedural ethics. On the one hand, the concept of ethics committee is in every mouth and is considered as the (best) mean to tackle with biomedical issues.

On the other hand, (new) regulations are considered to be the appropriate answers to solve ethical issues.

The second point is that bioethics emerged clearly as a non-religious field.

Bioethics has been purposely elaborated outside the religious sphere to allow Catholic theologians to disagree with the doctrine of the Church and to facilitate a multidisciplinary dialogue between different religious views which implied that they have to get rid of their specificities. For Tristram H. Engelhardt (1991), bioethics is a secular tradition that aims at giving replies that do not refer to any peculiar tradition but in a perspective opened to rational individuals. Bioethics is ‘the great daughter of the Enlightenment’. It is certainly why the protestant theologian James Gustavson replied to the question ‘what is an ethicist?’ saying that an ethicist is a theologian without the professional capacities to be a moral philosopher (1978).

Regarding Europe, the same deduction is made possible by different reasons.

Global data are showing that, although the number of Christians is increasing, mainly in Africa and Asia, this number is decreasing in Europe (Center for the Study of Global Christianity 2013).

But significant points demonstrate an attempt to give back a certain influence to religion in the public debate on bioethics.

For example, in France, the Catholic Church has made since the beginning of the 2000s bioethics a flag to define and mediatise its identity and, by 2009, the Church was highly involved in the public debate that took place before reviewing the French bioethics legislation. There was no fear from the Church to fight against governmental proposals at the political level, especially regarding embryo research.4 The Catholic Church even proposed to other denominations to adopt on some ethical issues ecumenical statements.5

This attitude can be regarded as a conservative counterpart to balance the strong social critics by the Church of modern consumerist and neoliberal society. It is also the result of the appointment of new bishops by Popes John Paul II and Benedict XVI. But this strategy revealed less success with the campaign against marriage for same-sex couples in 2013 when the leadership of the movement was taken over by uncontrolled activist groups.

At the European level, we should mention the influence of Christian theologians in the leadership of the EU Group of advisers for the ethics of new technologies. For the mandate 2011–2016, five members on 15 are theologians, among them a woman consecrated to God has been chosen to be the French member6 and three more are professors in a Catholic university.

However, this attempt should not be understood as a means to transfer back the bioethical issues under the dominance of religious doctrine. It is merely for religions a way to assert and mediatise their identity and to have some interaction on a discussion which is now essentially solved in terms of public policy making and normative production.

Religion, biolaw and the elaboration of legal norms

First, if we consider that bioethics is essentially a matter of moral attitude in a specific area of dilemmas, we will certainly give more influence to theological and moral discussions. But if we consider that bioethics is a global phenomenon that is also challenging social relationship and the organisation of society, we will attach more importance to those religions that do not distinguish in their practice religious law and the law of the City.

Second, since the time of modernity, the influence of religion has considerably declined, although this influence cannot be totally neglected in all issues regarding what is human life and family.

It results from these remarks that the influence of religion on the law-making process in the field of bioethics reveals a great diversity of situations depending on the different religious traditions. This is true for what constitutes the landscape of actors and their methodologies. This is also true regarding the impact of religion on authorities producing the norms.

The actors and their methodologies

Can we say that traditional religious authorities can be regarded as the religious actors in the field of bioethics or did the bioethics movement let new religious experts or activists appear?

This questioning also reflects in the methodologies used to maintain the influence of religion on elaborating norms.

Who are the religious voices?

First of all, what are we meaning by the expression ‘religious voices?’

It refers to those voices that officially represent religious authorities but it should also be extended to bioethics centres based on religious grounds.

But what about other potential sources of religious influence? Should we not consider that the importance of religious health care institutions as well as the social role of religious communities could, at least indirectly, influence the elaboration of norms in bioethics?

Religious doctrine

Authorities

Most areas of the world and religions have now appropriated bioethical issues. But the interest of religions in bioethics is not the same for each religion and everywhere. Regarding the sources of the doctrine, in the Catholic Church, the pope is acting as the ultimate source of official doctrine while in other Christian Churches as well as in Islam and Judaism, there is a great diversity of doctrinal authorities, although some of them can either have stronger moral authority (for example al-Azhar University for Sunnite Islam) or play a role in ‘harmonising’ doctrinal views (the Ecumenical Councils, for example). However, numerous documents have been issued by official religious authorities.

Catholicism

Due to its particular interest for caring and its specific organisation, the Catholic doctrine has been highly developed in bioethics.7

The role of theologians should not be neglected. Concerning Europe, we shall particularly mention Karl Rahner (1904–1984). His views in a bioethical perspective are very helpful to assist the Catholic doctrine to go on with the idea of dialogue in this field (El Haiby 2009). Bernard Haring (1912–1998) is in the same perspective. His approach to morality rests on the freedom of the person’s conscience that acknowledges God as basis of value (Haring 1973). Finally, the Jesuit Patrick Verspieren wrote intensively on bioethics and medical ethics.8 Of course, in the Catholic Church we should not confuse the role of theologians, individually more open to dialogue, with the role played by the Magisterium of the Church which means either the pope or the Congregation for the doctrine of the faith and also some official Vatican academies (Academy for life, Pontifical universities).

Protestantism

Protestantism is characterised by a great diversity of views and the absence of an official doctrine in the field of bioethics. In principle, following the expression ecclesia reformata semper reformanda, Protestant churches are deemed to be more open to reviewing the tradition in the light of new scientific development. The Protestant approach, influenced by Anglo Saxon philosophical ethics, is also more pragmatic and utilitarian oriented and therefore broadly supported the concept of autonomy and other principles of biomedical ethics (Schroten 2001).

Islam9

It is only recently, with the emergence of modern science and biology, that Islamic theology and philosophy had to face bioethical issues. But the Fiqh, the Islamic jurisprudence, as a methodology using analogy and deduction allows elaborating judgments on cases raised by the progress in medicine and science. Since 1977 an Islamic Fiqh Council has been established in relation with the Muslim World League and in 1981 the Organization for Islamic Cooperation created the International Islamic Fiqh Academy whose aim is to ‘study contemporary problems from the Shari’a point of view and to try to find the solutions in conformity with Shari’a through an authentic interpretation of its content’.10 In Europe, we may also quote the European Council for Fatwa and Research which is an independent Islamic organisation consisting of a group of scholars. Although there is no universal and central doctrinal authority in Islam, those institutions might work, with other national religious authorities and with national ethics committees when they exist, as references in the Islamic world.

Judaism

Till recently, no specific approach existed to medical issues in Jewish law. Although the Jewish tradition is supporting a great number of the ethical principles that are commonly accepted, it focuses on the following points: the primacy of human life, the importance of the role of the physician in the decision-making process, the respect of the patient and his dignity and the role of medical confidentiality.

Also, we have to remember that the Jewish law (Halakha which means ‘to walk with, to progress’) is evolving and takes into account the development of medicine and science (Dorff 2003).

Bioethics centres

The birth of the bioethics movement was influenced by the idea that the bioethics discourse should be something different from the moral discourse and, by the way, implied ‘forums of discussion’ (the bioethics centres) founded on new methodological principles: dialogue based on multidisciplinarism and pluralism and a case related approach for the benefit of the persons concerned.

So, during the first period of the development of bioethics, centres such as the Hastings Centre in the US, have been created by the ‘Pilgrim Fathers’ of bioethics as independent institutions from churches and their traditional doctrines.

With the involvement of all disciplines in the bioethics field, the number of centres expanded geographically and bioethics institutions were progressively integrated either in health care institutions or in academic bodies. Due to this evolution, these ‘new institutions’ have partly lost their specificity. They still promoted bioethics but, they opened the way for a struggle of influence of all stakeholders.

Then, to maintain their capacity of influence, churches supported some of those centres.

Socio-political influence

Direct influence is clearly expressed by the opinions delivered by churches on the ethical issues that come to discussion in the public arena. It might be well or less accepted according to the acknowledged role of religions in state affairs.

For example, when we raise in France the question ‘what weights the Catholic Church when it publicly opposes legislative biolaw?’, the reply that comes is that the Church did not succeed in promoting its views. But a deeper assessment of the relationship between the Catholic Church and the political and normative approach of the bioethics discussion will reveal more complexity. 35 per cent of all public debates during the pre-legislative process were organised by Churches and among them 95 per cent by the Catholic Church. Furthermore, when we look at the adopted legislative provisions, some of them have been written using the words and arguments of the Catholic Church. It shows that in some way, the public opinion may be regarded as supportive of Church values to set limits to a liberal approach to the use of biomedical techniques. This is the case with surrogate motherhood. This means that in a society in search of meaning, an instance capable of producing values and standards as the Church is not totally out of play (Turner 2003a).

At the European level on the one hand, the European Union has been attributed no responsibility as regards religions but could not ignore the role that religions have played in the European construction. On the other hand, although religions have in general no distinctive role in the institutions in charge of bioethics in Europe, these religious organisations participate in the European institutions specialised in this field.

Concerning the United Nations, there is an important lobby of religious NGOs whose aim is to fight against sexual and reproductive health and rights policies. Among them are Catholic and Mormon or Evangelical American organisations but also the Vatican and Islamic organisations. The role of the Vatican is particularly notable through the international status of the Holy See as a permanent observer at the UN. Having diplomatic relations with nearly all the Islamic States which are members of the Organization of Islamic Conference, it facilitates some objective convergence and even tactical alliance on issues concerning family and the role of women. Obviously, religion and politics intersect but ‘even though the religious and the political are hard to disentangle, these groups cannot be properly understood or dealt with if reduced to a conservative political movement in religious guise … It represents a reaction by conservative factions within each religious community to modern social and theological change’ (Norwegian Agency for Development and Cooperation 2013: 2).

Behind this secular role of religious bodies, religions also promoted different methodological approaches to be used in the field of bioethics to actively maintain their influence.

What are the methodologies used?

We should consider methodological approaches as well as tactical attitudes. Both may be different regarding countries and circumstances.

Methodological approaches

When the theologians dominated bioethics, they referred to their own traditions to elaborate norms in response to ethical issues. ‘In contrast moral philosophers and bioethicists dismayed by the “sectarian,” “tradition bound” contributions of theologians drew upon secular, philosophical, moral frameworks supposed to lift them above the fray of competing traditions of religious ethics’ (Turner 2004: 202).

With the secularisation of bioethics different methodologies were proposed to be used as a framework for moral reasoning. However, they just gave an illusion that reaching common morality was possible while avoiding recognising that the existence of a pluralistic society conferred an ‘ethnocentric and local character (to) their normative presumptions’ (Turner 2004: 203).

The illusion of a common morality11

Bioethics favoured models of moral deliberation with the presumption that they would reach a commonly accepted ethics.

The principlist model (a system based on the four moral principles of Autonomy, Beneficence, Non maleficence and Justice) was promoted as a normative framework that was supposed to be acceptable to individuals from different religious and philosophical backgrounds. But also, its rhetoric and concept was supposed to be applied both to clinical ethics and policy making.

Casuistry is characterised as a critique of principle- or rule-based reasoning. It is used to resolve moral problems by extracting theoretical rules from particular instances and applying these rules to new instances. Although casuists acknowledge the plurality of religious traditions and that understandings of morality can shift over time, they seem to believe that reasonable persons shall recognise that ‘practical wisdom’ is singular and not plural.

As Leigh Turner stressed, these two models ‘place excessive emphasis upon the notion of “common morality”.’ They exaggerate the stability and orderliness of morality in multicultural, multifaith societies (Turner 2004: 205). And this criticism could be true for the other models of deliberation used in bioethics (see Smith Iltis 2000) such as intuitionist frameworks and cost–benefit analysis.

The necessity to coexist with religious traditions

As a consequence of the failure of ‘classical bioethical methodologies’ to consider the diversity of other normative traditions, including religions, we may deduce that the claimed emancipation of bioethics from religion is partly illusory. It is not possible to totally exclude the influence of religions in their historical context. To this regard we should remember the words of Dr Rowan Williams, Archbishop of Canterbury, during a visit to the European institutions: ‘the virtues we associate with the European identity, the virtues of political liberalism … will survive best if they are seen as the outgrowth of the historic European tensions about sovereignty, absolutism and the integrity of local communities that were focused sharply by Christian church and its theology.’ Consequently, he suggested that ‘a mature European politics will not keep religious communities in the private sphere but will take another route, seeking for effective partnership’.

Can we share this view in the field of bioethics and conclude that ‘stable policies and social practices emerge when different traditions find mutually intelligible resolutions’ (Turner 2004: 201)?

Anyway it is not possible to come back to the supremacy of one religious tradition because it will signify an ongoing conflict between religious opinions, viewed as reactionary and which failed to admit the narrowness of the moral channels within which they were swimming, and political liberalism.

To minimise this risk, it is necessary for the different stakeholders to imagine appropriate tactical ways to assist them in the construction of bioethics.

The tactical approach, Churches and the new European bioethical institutions

Considering the role of religions in the field of European bioethics may facilitate the analysis of the complexity of the European approach to bioethical issues because it invites us to pay attention to what characterises the most public attitude. First is a trend to develop the institutional approach in order to encourage the emergence of a public forum to find some common values. Second comes the paradox that emerges from this quest and demonstrates the gap existing between this search and the application of those values to individual cases.

It seems that religious institutions have been acknowledged again with a central role in the European political arena while the values supported by religions have been left to individual choices or secularised in the concept of human rights principles.

We will look at European bioethics to determine in which way these remarks may apply to this new global social phenomenon.

The institutions which draw the bioethics landscape in Europe have to be viewed through the following paradox. They necessarily perform the role of religious institutions but they have also tempted to replace the religious institutions in their role of expressing common social views on controversial ethical issues.

Two questions should then be raised to understand the reality of this contribution.

Who represents religions and churches in the European institutions?12

Although some types of organisations approach bioethics issues at the European level for other religions than Christianity (the European Council for Fatwa and Research adopted in 2000 a fatwa on organ donation) (Ghaly 2012) none of them have direct access to the European bioethics institutions. Two reasons explain this unsatisfactory situation: the difficulty for European institutions to find partners that might be fully representative and a lower capacity for the non-Christian religions, when organised at the European level, to define bioethics issues as a priority. For these reasons and others related to the way the European Union, for example, has organised its global relationship with Islamic organisations, these relations may be qualified as ‘late and symbolic’ (Massignon 2007).

Concerning the contribution of the Catholic and Reformed churches, we should underline the following points. In the European Union, they do not contribute directly in the work of the European Group on Ethics in Science and New Technologies (EGE), which has been set up in 1991 to advise the European institutions, although in 2005 the renewal of the Group by the president of the Commission led to the nomination of seven members on 15 with background in theology and/or religious (academic) affiliation. In 2014, the proportion of members with some religious affiliation is even higher (eight members). Globally, this situation merely reflects the political orientation in the European Parliament and not simply a revival of influence of religious views.

The Catholic and Reformed Churches offer their contributions through the two main institutions which respectively represent them at the EU level: the Commission of the Bishops’ Conferences of the European Community (COMECE) and the Conference of European Churches (CEC-KEK). The COMECE has set up the Bioethics Reflection Group to provide advice while the CEC has established in 1999 a Working Group on Bioethics within the Church and Society Commission.

Within the Council of Europe, both Catholic and Protestant churches participate in the work of the European Committee on Bioethics working since 1983 (under different denominations) on harmonising European regulations. Both religions are observers but with a different status. The Catholic Church is a permanent observer in the Organisation and is represented as a State, through the Holy See, in all committees, including the Committee of ministers, while the CEC is only an observer in the Committee on Bioethics (DH-BIO) since 1997. This difference has some consequence on the representation of the two religions. The CEC is assuming the same role in the Council of Europe than in the EU while the situation is different for the Catholic Church which is represented in the Committee on Bioethics by an observer directly appointed by the Holy See.

How religions and churches influence the elaboration of biolaw

Let us take the examples of European institutions and of European case law.

European bioethics institutions

Direct influence

Since 1990 both COMECE13 and CEC14 have produced a series of contributions in relation to the topics currently discussed in the European institutions.

But ‘direct’ influence has a stronger meaning in the Council of Europe where, due to its political status, the Holy See may convince some Member States to veto recommendations proposed for adoption by the Committee of Ministers.15

Indirect influence

Indirect influence should not be neglected as it gives religions the possibility of having their views supported by people who do not officially represent them.

Since the creation of the European Bioethics Committee, it has been suggested to Member States that they should appoint multidisciplinary delegations including ethicists. For a few countries, those ethicists are theologians. Moreover, the joining of new Member States in the 1990s has reinforced the importance of the group of States which shares the view that religious opinions should be taken into account.

Regarding membership in the EGE, we already mentioned the controversy which burst out when, in 2005, the President of the European Commission appointed a group of members that were obviously pro-life people.

Different objectives

The objectives of the Catholic and Reformed churches deeply differ in their contribution to the European bioethics debate.

The contribution of the CEC is in conformity with the following statement of the Working Group on Ethics: ‘the approach taken in our churches is to allow and encourage open dialogue, guided in the Holy Spirit by the wisdom of the Bible and the traditions of the church. The task of the churches is to help believers to take their responsibility – both individually and as a community of faith.’16 But the important role of Evangelical churches is slightly bringing some change in the approach of Protestant churches, making them closer to the views of the Catholic Church.

Regarding the Catholic Church, the objective is clearly to influence international organisations, States and the communities concerned to adopt practices and regulations in conformity with the ethical principles promoted by the doctrine of the Church.

The attitude of the Catholic Church is nevertheless not the same in the two European organisations. The COMECE can only act as a lobby while the Holy See in the Council of Europe may develop a strategy of ‘rapports de force’ to prevent the adoption of principles that would heavily fights its doctrine. This strategy is not only defensive as it could appear during the 1980s when the Holy See succeeded in stopping the adoption of different texts.17 It is also an active strategy trying to influence the work of the European Bioethics Committee. It benefits from the support of some Member States (e.g. Croatia, Ireland, Malta, Poland, the Slovak Republic) whose bioethics policy is very close to the opinions developed by the Catholic Church.

European institutions leave limited space to religions in the process which leads to the elaboration of European policy in the field of bioethics. However religions – essentially the Catholic and Reformed churches – are influential contributors in the pluralistic and multidisciplinary discussions that have been initiated by European institutions.

If the churches behave mainly as experts, religious values, through a secularisation process, have often served as the basis of the development of the philosophy of human rights. As a consequence, the human rights approach has in some way inherited this religious cultural background.

This does not mean that the principles that governed European bioethics, as incorporated in the European Convention on Biomedicine and Human Rights, have the same objectives and priorities than those promoted by religions. For the religions, the principle of autonomy is certainly viewed as giving too much importance to the individuals while the same religions deplore a too restrictive interpretation of the respect due to human life. Therefore, the jurisprudence of the European courts is particularly interesting to let us know how the different principles and interests involved are balanced.

European case law

The jurisprudence of the European Court of Human Rights

Bioethics today plays a substantial role in the development of the case law of the ECHR (Council of Europe/European Court of Human Rights 2012). In some fields, such as the protection of privacy and family life including the right of marriage, the Court is extensively protecting the concept of autonomy while in some fields, such as the beginning of life, reproductive technologies and assisted suicide and euthanasia, the Court adopted a less directive approach leaving to Member States a great margin of appreciation.18

An emblematic example of the application of the notion of margin of appreciation can be found in a 2011 ruling by the Court Great Chamber:

The Court reiterates that a number of factors must be taken into account when determining the breadth of the margin of appreciation … Where a particularly important facet of an individual’s existence or identity is at stake, the margin allowed to the State will normally be restricted … Where, however, there is no consensus within the member States of the Council of Europe …, particularly where the case raises sensitive moral or ethical issues, the margin will be wider … By reason of their direct and continuous contact with the vital forces of their countries, the State authorities are, in principle, in a better position than the international judge to give an opinion, not only on the ‘exact content of the requirements of morals’ in their country, but also on the necessity of a restriction intended to meet them.19

Through this notion, the Court is indirectly but knowingly giving weight to ‘the vital forces of the countries’ which certainly includes churches and religious supported institutions. This gives conceptual facilities for Member States to interpret the Convention according to national moral traditions. As shown by the S and H decision of the Court, the ‘European Consensus’ standard is playing a key role in the field of bioethics to give a wider or narrower character to the application of the margin of appreciation. We can even wonder if this role is not too important and if its application has moved from a dynamic criterion, facilitating the evolution of the interpretation of the Convention, into a conservative one, imposing a change in most national legislations before bringing out a new interpretation of the Convention (Byk 2012).

This is the clear result of the 2011 ruling by the Great Chamber, although the Court in its decision is not in principle closing the door to any control.20

Leaving to national authorities a wide margin of appreciation is a careful way for the Court to elude deciding on fundamental issues such as the recognition of reasonable accommodations between religious beliefs and professional duties or telling what should be protected under the Convention, the equality of rights for same-sex couples or a general clause of conscience.

Looking at the jurisprudence of the Court of Justice of the European Union in the Brüstle case concerning patent on embryo, we discover a different approach.

The jurisprudence of the Court of Justice of the European Union and the Brüstle case

This decision21 is particularly important because, although elaborated for the application of patent law, it chose to give an extensive uniform European definition of what is a human embryo:

any human ovum after fertilisation, any non-fertilised human ovum into which the cell nucleus from a mature human cell has been transplanted and any non-fertilised human ovum whose division and further development have been stimulated by parthenogenesis constitute a ‘human embryo’ within the meaning of Article 6(2)(c) of the Directive.22

The reasoning of the Court, globally following the opinion of the advocate general,23 is supposed to be based on scientific facts24 but when the Court deduced from the biological continuity of human life what is covered under the notion of human, it simply blurred the line between what might be a biological definition and a legal one. In doing so, the judges merely adopted the point of view of the Catholic Church in her fight against abortion and embryo research (Plomer forthcoming 2014: 12). Of course, the Court could find support in several points of the Directive. Recital 16 in the preamble to the Directive emphasises that ‘patent law must be applied so as to respect the fundamental principles safeguarding the dignity and integrity of the person’. Article 5(1) provides that the human body at the various stages of its formation and development cannot constitute a patentable invention while additional security is offered by article 6, which lists as contrary to ‘ordre public’ or morality, and therefore excluded from patentability, uses of human embryos for industrial or commercial purposes. Finally, recital 38 in the preamble to the Directive states that this list is not exhaustive and that all processes the use of which offends against human dignity are also excluded from patentability.25

Having reiterated these points, the Court could conclude that ‘the context and aim of the Directive thus show that the European Union legislature intended to exclude any possibility of patentability where respect for human dignity could thereby be affected. It follows that the concept of “human embryo” within the meaning of Article 6(2)(c) of the Directive must be understood in a wide sense.’26

And contrary to the jurisprudence of the ECHR on issues involving human life, the ‘need for a uniform application of European Union law and the principle of equality requir[ing] that the terms of a provision of European Union law which makes no express reference to the law of the Member States for the purpose of determining its meaning and scope must normally be given an independent and uniform interpretation throughout the European Union’27 imposed that the Court should elaborate such definition giving no margin of appreciation to Member States.28

To clarify this ruling, let us come back to the short history of the normative process in the field of patenting (human) genes. While researchers, mostly in Europe, worried about the possibility of maintaining a free access to knowledge, the heritage of the eugenics theories enforcement during WWII ‘facilitated a rainbow coalition between Christian Democrats and the Green Party in European Parliament who pressed for the inclusion of specific moral prohibitions on the biotechnological patents in the Directive (98/44/EC of 6 July 1998)’. This inclusion is also the evidence that the issue ‘became entwined with a Christian Catholic agenda to safeguard human embryonic life and protect (God given) human life from genetic manipulation’ (Plomer forthcoming 2014: 12).

This jurisprudence is fully illustrative of the emergence of ethical issues in patent law. For long, we learned that patents were neutral because an invention could be used in both ways: for example, a knife can be helpful in murdering someone or in cutting a piece of meat. The possibility to patent life, including human life, has changed this approach leading to the integration of ethics, grounded on moral humanistic arguments mostly derived from the Judeo-Christian tradition, in patent law.

Conclusion

Having expelled religion from the practice of medicine and science and further considered that physicians and scientists could not decide alone on ethical questions, our world is facing a crucial issue. How can we include ethical values in our law without importing the religious background which nourishes the old discussion between what should be morally permissible or prohibited?

It is not easy not to drift towards certain form of legal fundamentalism when using concepts such as human dignity or the sanctity of human life on which the human rights law is widely grounded. Obviously in Western countries the Catholic Church, joined by other Christian and non-Christian faiths, has decided to enter into resistance against potential moral risks and to influence, by any means, the process of adopting harmonised legislations in this field. However, if we consider that the Catholic Church has historically served as a ‘model’ of universalism, we may understand the paramount importance of this fight against a new secularised universalism that concern the essence of human life.

The battle of bioethics is also a battle to define the Western (European) ‘identity’. If there is no doubt that religious values are deeply rooted in our cultural heritage, the question is to know who can decide today – the Churches or the whole Community – how we should use and transform this heritage.

For all these reasons, we wish to conclude that the activities of religions and churches in the bioethical debate are oscillating, depending if they represent the majority or minorities, between the discretion or arrogance of the sphere of influence and the transparency of the sphere of conflicting situation.
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Some of the most complex legal challenges today involve multiple and often conflicting claims. Consider the following examples: gender equality vs. religious diversity; sexual orientation vs. freedom of association; face covering by a key witness in a criminal trial vs. the right of the accused to a fair trial (the latter usually involves seeing the facial demeanor of a witness, not just her eyes, as would be the case with the niqab). Other clashes involve employment anti-discrimination laws vs. the degree of institutional autonomy that is to be given to a church or a ministry (the US Supreme Court Hosanna-Tabor (2011) decision focusing on the “ministerial exemption” raises this very issue). To complicate matters further, in some cases the very same plaintiff, say a religiously observant woman, may in fact make a claim that is grounded in both principles of religious freedom and gender equality.

Throughout the discussion contained in this chapter, I challenge the deeply-engrained assumption that granting consideration to religious diversity and gender equality at the same time inevitably requires the triumph of one value over the other. In contrast with the winner-takes-all doctrinal approach favored by many in the legal academy and on the bench, the approach I propose here is informed by the tremendously rich experience drawn from the burgeoning world of new constitutionalism that has developed outside of the United States. This new constitutionalism relies on balancing and proportionality and involves an ongoing search for frameworks that embrace constitutional plurality without abandoning core normative commitments to dignity and equality. At its core, this approach is guided by an attempt to develop a “non-hierarchal way to solve conflicts between constitutionally protected rights or interests” (Grimm 2014: 13). As Dieter Grimm, former Justice of the Federal Constitutional Court of Germany explains, the technique of proportionality and balancing “requires the legislator or judge to take the colliding rights and interests seriously, weigh them against each other and try to preserve as much as possible of both” (ibid.).

The commitment to avoiding an either/or predicament does not save us from making hard choices; there will be situations where it will be impossible to maximize both the values of diversity and equality. Addressing with a clear voice those situations where such conflicts arise and are concrete and proven is an imperative of a just society. At the same time, recent years have witnessed a tendency to hyperbolically stipulate such inconsistencies, even if unsubstantiated. A more promising direction is to craft new ways of conceptualizing and facilitating diversity and equality so that they are seen as mutually reinforcing rather than conflicting and incompatible. This shift in perspective requires us to step back and revisit some of the oldest questions about recognizing collective identities. For example, who speaks for a religious minority? Who is listened to? Which entity ought to act as an arbitrator between competing interpretations of what a given tradition requires of its adherents? Who is silenced when the state takes sides in disputes concerning membership demarcation or the distribution of rights and powers among group members? How can new participants and their multivernacular voices be guaranteed influence in the interpretation and rejuvenation of their respective traditions, a sphere of activity that has too long been reserved for male members only? Who is responsible for resolving these dilemmas? The state? The minority community? Women themselves, through grassroots action and legal challenge if required?

Despite the tendency to treat traditions as fixed and unalterable, religious women have become powerful agents of change in revitalizing their own communities’ ancient texts and ways of life. Dramatic and promising, this “change from within” is already occurring in many parts of the world. As Susannah Heschel, a feminist Jewish scholar, eloquently explains, “[w]e don’t simply ask what the [religious] text seems to be saying, but whose interests are being served. We examine what the text reveals, but also explore what the text conceals” (Heschel 1995: xii). Thus even if rigid and inegalitarian interpretations gained authoritative power during particular historical periods, they were always contested, representing “but only one element in a multitude of conflicting voices” (ibid.: xxiii). By infusing religious study with feminist perspectives, women are asserting not only their membership in their communities, but also their contribution as full participants (Biale 1984: 9).

This is an inspiring vision that combines voice, agency and active membership. None of this is easy to achieve; nor, however, has any past struggle for recognition and empowerment of the once-voiceless. While holding faith in the promise of change from within religious communities and institutions (see e.g., al-Hibri 2001), the crucial role that state action (or inaction) plays in creating conditions whereby women’s rights to equality and diversity are more likely to be fostered – or, conversely, made harder to realize – must be critically examined. It is high time to focus, as a recent report suggests, on “the experiences of women from religious minorities as a way of assessing how well countries are responding to the needs of their religious minorities” (Moosa 2010: 43). This is a useful path to follow as we navigate through the arduous terrain of gender, law, and religion.

My discussion explores contemporary issues ranging from head-covering bans to the denial of access to citizenship to the rise of private religions tribunals in family law. After briefly setting the conceptual terrain, I begin by examining conflicting rights claims in which minority women seek to gain inclusion into the public sphere without giving up those symbols of religious faith and identity markers that they view as significant to who they are. The neutral state’s role here is not to succumb to majority pressures but to act as an enabler (rather than constrainer) of the religious freedom and equality claims of minority women. I then shift to examine acrimonious tensions that have resurfaced in the deeply-gendered terrain of family law, leading to renewed questions about how best to envision the jurisdictional division of labor between official state law and unofficial faith-based dispute resolution processes that affect individuals lives, especially the most vulnerable, yet without providing a license for rights violations and inadvertently perpetuating power relations in the name of respecting tradition. The main challenge here, I will argue, is to find a new approach that permits greater interaction among competing sources of law and identity. I then offer several ideas about how to mitigate the potential strains between diversity and equality – the core values of our time – and chart the still unresolved and puzzling dimensions of these dilemmas that are ripe for critical analysis and innovative legal reform.

Competing rights: no easy answers

Much has been written about the rise and fall of multiculturalism and the eruption of a backlash against public expressions of religious identity and difference. Many authors have connected this backlash with an increased state focus on controlling and regulating women’s bodies and dress.1 Examples abound. Perhaps most familiar in this genre are the legislative bans passed by France and Belgium that criminalize face-covering in public spaces. Although cast in neutral terms, these laws are widely understood as directed at banning the niqab, a face veil worn by female members of more conservative branches of the Muslim faith that leaves only their eyes visible. These bans regulate the female body, which itself has become a symbolic new battlefield over which secularism and religiosity, enlightenment values and traditional ones vie for predominance. Despite the oversimplified and misleading nature of these dichotomies, they have gained a strong foothold in public debates, frequently shaping political rhetoric and even finding their way into supranational and national judicial decisions (Malik 2014).

It is in this political landscape that the Supreme Court of Canada has developed a more nuanced, contextual framework for cases involving the competing rights of individuals. As noted above, such cases raise deep dilemmas about the meaning that diversity and equality should have when engaging with public authorities. A case known as N.S. (2012) illustrates these tensions.2 N.S. involved a criminal proceeding for sexual abuse and required the balancing of two fundamental rights: the accused’s right to a fair trial, and the witness’s right to act in accordance with her religious belief. The complainant, N.S., alleged that she was repeatedly sexually assaulted by the defendants as a child. When called as a witness at the preliminary hearing against the accused, N.S. asserted that her religious belief required that she wear the niqab while testifying in court. The accused disagreed, arguing that the right to a fair trial required that legal counsel and the trier of fact be able to observe the witness’s demeanor while she was examined and cross-examined.

Writing for the majority, Chief Justice Beverley McLachlin began by framing her contextual approach as steeped in the tradition of balancing and proportionality. She noted that, when faced with conflicts between freedom of religion and other values, courts have typically respected the individual’s religious belief and accommodated it in the public sphere if at all possible.3 This approach places the competing interests in a balancing formula, rather than categorically prioritizing one set of interests over the others, reflecting the preference for proportionality and the minimal impairment of rights that are deeply entrenched in Canada’s constitutional jurisprudence. In light of this framing, the Court held that a total ban on the niqab is an intrusion by the state that is inconsistent with the Canadian Charter of Rights and Freedoms. Instead, the majority ultimately adopted a case-by-case approach, resisting the idea that users of the justice system must park their religion at the courtroom door, just as it rejected the response that says that a witness may always testify with her face covered.

The dissenting minority opinion reached a different conclusion. While “conced[ing] without reservation that seeing more of a witness’ facial expression is better than seeing less,” Justice Rosalie Abella held that the assessment of demeanor can nevertheless be achieved even without seeing a witness’s face.4 While the debate among the justices focuses on the technical difficulties of assessing demeanor, the case reveals a series of deep disagreements: how far the principle of religious freedom will go when it fiercely conflicts with other protected rights, with the veil as a test case; how to conceptualize the balance between stability and change in an increasingly diverse society; and, how to navigate the competing interests at stake.

This is what makes N.S. such a hard case. As a minority woman and a sexual assault complainant, N.S.’s religious freedom claim also encapsulates a powerful plea for equality: namely, equal access to justice for women who profess a non-dominant religious belief or practice. The value of fairness to the complainant and the broader societal interest of not discouraging niqab-wearing women from reporting offences and participating in the justice system is vital to the court’s analysis. Indeed, these considerations, cogently expressed in both the dissenting opinion and in the majority’s reasoning, are now part of the public record.

The legal system is certainly not the most refined tool for dealing with intersecting and overlapping affiliations and the various possible expressions of religiosity, culture, and identity (Minow 1991). Nevertheless, N.S. has two important functions. First, it ensures that the focus remains on the sincerity rather than the strength of a complainant’s religious belief. In N.S., the Court refused to use N.S.’s past practice to undermine her religious freedom claim. Earlier, N.S. had willingly exposed her face to a female photographer when applying for a driver’s license, albeit under conditions where the office issuing her license accommodated her by screening her from the view of other employees. This is in itself significant. Had the Court seen N.S.’s prior engagement with the state as undermining the sincerity of her belief, legally coding it as a compromise, it could have inadvertently discouraged members of non-dominant faith communities from engaging with broader state institutions. The Court’s emphasis on the sincerity rather than the strength of N.S.’s belief has a second advantage. It allows Canadian courts to avoid making value judgments about the face-covering practice when deciding competing rights claims. As Abella notes in her dissenting opinion, controversies surrounding the niqab are prevalent both within and outside the Muslim community. These controversies include questions such as “whether the niqab is mandatory for Muslim women or whether it marginalizes the women who wear it; whether it enhances multiculturalism or whether it demeans it.”5 She further states that “[t]hese are complex issues about which reasonable people can and do strenuously disagree.”6

Consider the contrast between the Canadian approach of side-stepping the debate about the symbolic meaning of the veil (and whether it is at all mandatory for Muslim women) and the framework of analysis which emerges from Europe’s highest human rights court as reflected in the European Court of Human Rights’ engagement with respect-for-differences claims brought by women who wished to practice a less extensive form of veiling, namely, donning the hijab (a head cover worn by some Muslim women, in which the face remains visible). Much like the decision in N.S., the European Court of Human Rights engages in a proportionality analysis and balances competing interests in decisions such as Dahlab and Sahin.7 But the difference lies in the level of abstraction with which the European Court of Human Rights approaches conflicts between religious diversity and gender equality. In N.S., the Supreme Court of Canada endorses a contextual approach that leaves the ultimate balancing decision with the trial judge who is closest to the parties and hears the facts directly. By contrast, in Dahlab and Sahin the “‘balancing’ that takes place is a balancing of abstract stipulated inconsistencies (secularism and democracy vs. the religious symbolism of the veil; women’s equality and tolerance vs. Islamic religious obligation) rather than evidentially demonstrated in concreto conflicts of rights with other rights, or of rights with important public interests” (Bhuta 2014).

Yet, even in Canada, a restrictive approach to veiling women has been rearing its head. In Quebec, in 2010 legislation that would ban the niqab in public spaces was introduced (but not passed) by the provincial government. In 2013, a more expansive piece of legislation, which came to be known as the “Quebec Charter of Values” was proposed. The Charter of Values would have prevented government employees from wearing objects such as “headgear, clothing, jewelry or other adornments which, by their conspicuous nature, overtly indicate a religious affiliation” while at work. This prohibition would have applied even if such items – crosses, veils, turbans, and yarmulkes – were worn as an expression of a sincere religious belief. Among its most controversial clauses, the Quebec Charter of Values also stipulated that public services, broadly defined, could only be provided to and received by those whose faces are “uncovered.” If Quebec’s face-covering ban ever comes into effect, it will place squarely before the courts the question of the constitutionality of making it impossible for a niqab-wearing woman to receive government services while also maintaining her sincere religious belief. Even if couched in neutral language, such legislation disproportionately impacts the religious freedom of members of non-dominant religions and, more specifically, it places a heavy burden on women who belong to these religions.

The ultimate frontier of debates about the boundaries of inclusion and exclusion are found in the context of citizenship whereby states have become increasingly eager to employ naturalization requirements as a new means of restricting membership in the body politic. These naturalization requirements are used to determine whether migrants are sufficiently integated into the new society. The French case of Faiza M. is illustrative. In this case, the Conseil d’État upheld a decision to decline citizenship to a niqab-wearing Muslim woman who spoke French, was married to a French citizen, and had three French children, because “she had adopted a radical practice of her religion, incompatible with the values essential to the French communauté, notably the principle of equality of the sexes.”8 This case dealt with an individual who was already residing in France as a lawful permanent resident by virtue of her marriage to a French national and sought to take the additional step of gaining full inclusion in the political community. She was denied such access because her cultural and religious differences made her, in the eyes of the state, unassimilable to French society. These differences were evidenced by her insufficient knowledge of the right to vote and the foundational principle of laïcité (secularism), as well as by her reclusive and domestic-centered family life, which the Conseil d’État saw as a sign of both submission to the male figures in her family and a lack of assimilation with the French communauté.

This is an ironic reversal of the feminist emancipatory slogan, “the personal is political.” Here the state uses Faiza M’s conduct in her personal life as a basis for its decision as to whether she ought to qualify as a citizen. Granted, administrative agencies and courts have a long history of reviewing family the forms of family units to determine eligibility for government services and benefits. However, Faiza M goes a step further: it used the degree of an immigrant woman’s commitment to gender equality (or lack thereof) within her religious family structure as a foundation for denying her access to the most public of state entitlements: citizenship. This sends a chilling message to similarly situated women that they are not welcome as members of the contemporary French political community. The applicant’s lack of familiarity with the basic values and rights of citizenship in her adoptive country may indeed be alarming from the perspective of the state, especially if the objective of the naturalization process is to engender an informed and participatory citizenry. This governmental objective, however, could reasonably have been addressed by less drastic means, such as by allowing the applicant to enroll in citizenship classes or by counting her agency in challenging the naturalization-denial decision before the court system as evidence of a degree of civic engagement and immersion into French society.

By denying an immigrant woman citizenship, the Conseil d’Etat left her in a dependent position vis-à-vis her husband, who already had a secure legal status in France. What is more, it further politicized the debate over the compatibility of certain Islamic practices with both women’s rights and the laïcité predominant in France’s vision of citizenship, all while placing a substantial burden on women’s (covered) heads and bodies.9

Even in today’s age of globalization and privatization, the value of citizenship, especially for the vulnerable, remains invaluable. It has memorably been described as “nothing less than the right to have rights” by the US Supreme Court (echoing the famous words of philosopher Hannah Arendt).10 As such, any restrictions on accessing citizenship based on perceived cultural or religious differences must be narrowly tailored and used only as a last resort, for at stake is an individual’s vital membership and dignity interests. This is especially so when dealing with segments of the population that have long been excluded from political membership on ascriptive or identitarian grounds such as gender, race, or religion.

Even in Canada, where the Supreme Court of Canada refused a categorical ban on the niqab in N.S., a stricter approach to veiling is evidenced in the context of citizenship oaths. Canada has amended its policy on the attire to be worn during citizenship ceremonies. Although Canada publicly endorses the values of religious freedom, accommodation and gender equality, officially stating that immigrants who seek naturalization are under “no pressure to assimilate and give up their culture” (Citizenship and Immigration Canada 2012), an executive ministerial order that has not yet been to be challenged in court now prohibits individuals participating in citizenship ceremonies from taking the citizenship oath while wearing any form of face-covering (ibid.). This is not merely a technical or ceremonial matter. Without taking this oath, newcomers cannot complete the naturalization process and become citizens. As in Faiza M., the power of the state is here utilized and overextended to corner religious women into choosing between their faith and membership in the body politic, instead of recognizing their ability to uphold both simultaneously.

Family matters: rethinking the boundaries of engagement between civil and religious sources of law and identity

Another arena that has become a hot-bed for conflicts between religious diversity and gender equality is the regulation of family law. Here, recent years have seen a growing tide of challenges to the modernist view that with the secularization of official state law, other sources of meaning and authority (especially those grounded in religious or confessional communities), will no longer play a role in governing the creation and dissolution of marriage and the various demarcating and distributive rights and obligations associated with the family. Whereas veiling and face-covering controversies test the boundaries of inclusion in – and exclusion from – the public sphere, the regulation of family law raises a different set of concerns that focus on how best to divide and share jurisdiction among competing claimants as part of the “search for justice in the domain of family law” (Foblets 2014: xi). This search for justice, in the legal arena, typically entails heated debates about which entity – the group, the state or the individual – should have a say and according to what criteria, on matters such as marriage, divorce and their distributive implications for all affected parties, thus placing gender and religion at the center of larger debates about citizenship and membership, equality and diversity, human rights and private ordering.

The issues are undisputedly volatile; they require a mere spark to ignite. In England, for example, a scholarly and nuanced lecture by the former Archbishop of Canterbury proposing that civil law further accommodate religious law has provoked zealous criticism from across the political spectrum. In the United States the debate has taken a different turn. Recently, a number of state legislatures passed amendments to preempt the use of non-state legal principles in private dispute resolution, specifically singling out both Shari’a law and international law as competing normative orders that must be avoided. In Canada, an acrimonious debate broke out following a community-based proposal to establish a private “Islamic Court of Justice” (or darul-qada) to resolve family law disputes among consenting adults according to faith-based principles. The envisioned tribunal (which ultimately never came into operation) would have permitted consenting parties not only to enter a less adversarial, out-of-court, dispute resolution process, but also to use choice-of-law provisions to apply religious norms to resolve family disputes, according to the “laws (fiqh) of any [Islamic] school, e.g. Shiah or Sunni (Hanafi, Shafi’i, Hanbali, or Maliki),” potentially delimiting rights and protections that the involved women would have otherwise enjoyed under prevailing statutory and constitutional provisions. In addition, as research conducted outside of Canada by John Bowen has shown, establishing such a tribunal would have brought to the fore the multitude of interpretative challenges associated with the idea of “recognizing Shari’a” in a secular state.11 This proposal, which represents a broader pattern we might call privatized diversity, was notable for another reason (Shachar 2008). It was seen as challenging the normative and juridical authority, not to mention the legitimacy, of the secular state’s asserted mandate to represent and regulate the interests and rights of all its citizens in their family law affairs, as well as its liberal democratic telos to protect their rights more generally, irrespective of communal affiliation. In this respect, the turn to religious private ordering in the regulation of marriage and divorce raises profound questions concerning hierarchy and lexical order in the contexts of law and citizenship: Which norms should prevail? And who, or what entity, ought to have the final word in resolving value-conflicts between equality and diversity, should they arise? The state clearly retains an interest in marriage and divorce for public policy reasons, such as the value of gender equality, the welfare of children, and the impact of the family’s breakdown on third parties, to mention but a few. But it is no longer, if it ever was, the only jurisdictional authority in town.

The narrative of gender and religion in the family has a long and complex history. The record is such that the state did not seize jurisdiction over marriage and divorce from the church until the late eighteenth century. Therefore, among the conflicting claimants to sovereignty in the history of family law, it is the state, not the church, that is the newcomer. Gaining the upper hand in regulating matters of the family as part of broader processes of state building, centralization of law and secularization was significant both politically and jurisdictionally. It represented the solidification of power in the hands of secular authorities, a symbol of modern state-building. As Nancy Cott observes, “For as long as the past millennium in the Christian West, the exercise of formal power over marriage has been a prime means of exerting and manifesting public authority” (1995: 108).

Even today, the family remains a crucial nexus where both collective identity and gendered relations are reproduced. The stakes are particularly high for women. Marriage and divorce rules govern matters of status and property, as well as a woman’s right to divorce, and remarry, and her legal relationship with her children. At the same time, it is territory that is vital for minority communities in maintaining their communal definition of membership boundaries. These mechanisms for collective identity formation and reproduction are often adhered to and valued by religious women. However, these very same mechanisms may also impose disproportionate costs and risks on women’s hard-won rights and protections in the name of respecting tradition.

In a world of increased mobility across borders, these pressures also acquire a transnational dimension. In Britain, for example, many Muslim families with roots in more than one country (e.g. the UK and Pakistan) perceive a divorce or annulment decree that complies with both the demands of the faith (as a non-territorial identity community) and those of the secular state in which they reside as somehow more “transferable” across different Muslim jurisdictions. In technical terms, this need not be the case: private international law norms are based on the laws of states, not of religions.12 But what matters here is the perception that an Islamic council dealing with religious release from marriage may provide a valuable legal service to its potential clientele, a service that the secular state – by virtue of its formal divorce from religion – simply cannot provide.

These acute challenges cannot be fully captured and addressed by our existing legal categories. They require a new vocabulary and a fresh approach. In the space remaining I will briefly sketch the contours of such an approach, dynamic interaction, by asking what is owed those women whose legal dilemmas (at least in the family law arena) arise from the fact that their lives have already been affected by the interplay between overlapping systems of identification, authority, and belief – in this case, religious and secular law. This is part of a broader re-examining of how law and governance – the pillars of institutional authority in the modern era – are engaged in shaping inter-communal and intra-group power relations. There is a well-regarded tradition of scholarship in law and political science that treats legal-institutional structures as variables which have a crucial effect on how behavior is shaped: it observes how individual and collective action is always influenced by the unique structures of authority under which it operates. This observation opens up a space for innovation and creativity at the level of institutional design. To this we must add the significance of agent-centered and voice-oriented paths for seeking change from within the community, for example, by the tremendous mobilization of women entering the temple of theological study so as to credibly pursue, within the hermeneutic horizons of the respective community, new interpretations and variants of gender roles and divisions of authority that can overcome or at least mitigate more conservative readings of ancient texts as well as established practices that impose disproportionate burdens on women as “conduits” of collective identity.13

The ambition, easier to define than to implement, is to find a more fruitful engagement that overcomes the predicament we face by placing the interests of women – as citizens, mothers, human rights bearers, and members of a faith, to mention but a few of their multiple responsibilities and affiliations – at the center of the analysis. Arguably, the obligation to engage in just such renegotiation is pressing in light of the growing demands to reevaluate the relations between state and religion the world over. From the perspective of women caught in the web of overlapping and potentially competing systems of secular and divine law, the almost automatic rejection of any attempt to establish a forum for resolving standing disputes related to the religious dimension of their marriage might respect the protection-of-rights dimension of their lived experience, but does little to address the cultural or religious affiliation issue. The latter may well be better addressed by attending to the removal of religious barriers to remarriage, which does not automatically flow from a civil release of the marriage bond. This is particularly true for observant women who have solemnized their marriage relationship according to the requirements of their religious tradition, and who may now wish – or feel bound – to receive the blessing of that tradition for the dissolution of that relationship.

Thus the recommendation that religious women simply “exit” their home communities if they experience injustice within them is a nonstarter in this debate. If pious women wanted to leave their communities, the legal dilemmas that haunt them, namely the challenge of adhering to both secular and non-state religious requirements of forming and dissolving marriage, would not have arisen in the first place. Clearly this is not the situation we are dealing with. A Jewish woman who seeks a get (religious divorce decree) or a Muslim woman who wishes to be religiously released from a dead marriage relationship and have her mahr enforced, if she has an Islamic marriage contract – which is just that, a contract – may well wish to remain faithful to the identity-demarcating aspects of religious codes that, on legal and personal levels, were part of making the union possible and legitimate. Instead of asking women caught in the knots of secular and religious marriage laws to leave their cultural worlds behind, it is preferable to make these colliding worlds visible and “legible.”

Although some may cling to the view that courts and legislatures can (and should) do is no more than uphold state law and ignore any other competing or overlapping sources of instruction and identity, it is impossible to return to a world of clean Mondrian-like lines of division of authority, if one ever existed. Instead, a major challenge facing constitutional democracies today is to rethink the relationship between state, non-state, local and transnational sources of law and identity, including the weight that ought to be given to religion, custom, and other norm-creating traditions. Calls for recourse to alternative faith-based dispute resolution processes (here, in the context of family law) are part of a pattern of constitutional pluralism that has emerged in the interactions between old and new, state and supranational bodies, individual or community. At the same time, such calls for private ordering are usually made by more conservative authorities or self-proclaimed guardians of the faith, and cannot be analyzed in isolation from broader discussions about power relations and who may legitimately “speak” and represent the interests of differently situated members of a religious minority.

The standard response that secular law is the only official law that is granted recognition by the state will not do either; this obscures the more complex reality of individuals adhering to both state and non-state sources of identity and meaning in governing their family affairs. Further, it relies on artificial and over-simplified distinctions between private and public, religion and citizenship, and contractual and moral (here, faith-based) obligations. Not only is this descriptively inaccurate, but it is also normatively unattractive. Awareness about the intersection between overlapping affiliations in the lives of individuals, especially women members of minority religions, remains absent. In this way, the official narrative of separation of state from religion artificially and harmfully turns a blind eye to the “close connection which many people – not just members of minority groups and communities – continue to make between law and religion” (Foblets 2014: xii). While providing a ready-made script for judges and legislatures to follow, this approach does not assist those most in need of legal protection and empowerment. It may also not withstand contemporary developments in private international law (giving greater priority to choice of law by the individual, including the turn to non-state sources of authority) or jurisdictional attempts to creatively envision alternatives that do not force women who belong to non-dominant religious communities into a punishing dilemma: your culture or your rights.

What can be done? Given that these strained interactions between law, religion and gender in the family arena are manifestations of deeper political and societal debates about justice and equality, diversity and unity, they will likely persist far into the future. There are several approaches currently available: some categorically advocate banning privatized diversity through a legal prohibition (although this may simply push the practice underground), while yet others favor turning a blind eye to the existence of non-state dispute resolutions processes, in the process inadvertently immunizing them from the purview of rights protections. Neither of these approaches stands up to scrutiny if we take seriously the idea that the experiences of women from religious minorities is the litmus test for assessing how well countries are responding to the needs of their religious minorities. Instead of wishing these complexities away, I believe the more promising and challenging route is to explore options for bringing non-statist sources of law, including certain aspects of religious law, into the fold of domestic, regional and international legal orders by introducing safeguards that will ensure that women who belong to minority religions are not forced to choose between their culture (or religion) and equality guarantees included in these multiple sources of law- and identity-making.

This is often easier said than done. We saw earlier that advocates of private (religious) ordering are mounting pressure on women to show their allegiance to the faith community by rejecting the civil courts and other state agencies. This is a trend that must be countered and addressed head-on if we wish to recognize and respects women’s multiple and potentially overlapping affiliations as equal citizens and members of faith-based communities. However, it would be a grave mistake to assume that simply imposing a legal ban or prohibition against religious private ordering in family matters (or artificially ignoring its existence) will make these matters disappear. It may instead leave religious women in a more vulnerable position, whereby they will face increased pressures to turn to unauthorized and unregulated, unofficial private religious dispute resolution processes, without providing them the securities granted by pluralistic interpretations of personal status codes, international human rights norms, and protected constitutional provisions. Female members of juristic-centered religions, such as Judaism and Islam, will be hit especially hard by the framework of unofficial privatized diversity; they will have to fend for themselves under structurally unfavorable conditions.

Militating against such a result, we are better off pursuing new terms of engagement that give voice to those most affected, here, religious women caught in the web of religious and secular laws, as well as other key players who have a stake in finding a viable path to accommodating diversity with equality, including responsible leaders of faith communities, representative of various state agencies, judges, legislatures, members of religious minorities who straddle their loyalty and affiliation across jurisdictional and territorial borders, as well as potentially transnational or supranational players – in ways that will acknowledge and benefit observant women as members of these intersecting (and potentially overlapping and conflicting) identity- and norm-creating jurisdictions.

Even religious communities that seek to build walls around their members find that a diffusion of human rights ideas and resources is already occurring. Indeed, constructivist understandings of culture submit that such interactions are a major reason for the rise of “retro” and more radical interpretations of traditions that claim to purify it from the corrosive effects of the outside world (see e.g. Benhabib 2002; Moghadam 1994). Assuming that such direct and indirect influences are ongoing, there is “no neutral position for the state here: action and inaction both have consequences for the distribution of power and [authority] inside the cultural community” (Williams 2011: 71).

Seeking alternatives: from Russian dolls to Venn Diagrams

The current solutions on offer – either legislating away private ordering or simply ignoring the problem, wishing it away, or justifying action (in prohibiting face-covering, for example) or inaction (as in turning a blind eye to the existence of unregulated and unofficial faith-based tribunals and councils) under the cloak of “neutrality” – are no solutions at all. By failing to understand and respond to women’s unique demands, these tried and tested responses deliver neither justice nor fairness. Instead, they leave women with partial answers at best; such responses are easily co-opted by advocates of “recoiling” from engagement with the broader society and its laws, and affirm their desire to fill the void left by state inaction. Such a position effectively immunizes the wrongful behavior of more powerful parties. It has the perverse result of disempowering these women, or reinforcing their vulnerability, in the name of protecting their rights.

In the space remaining, I wish to briefly turn to explore the institutional horizons and possible justifications for permitting a degree of dynamic interaction (as I will call it) between religious and secular sources of obligation, so long as the baseline of equal citizenship is strictly maintained. The alternative approach I propose seeks to break the cycle of silencing and radicalization that the current situation facilitates. Adherents of the faith are simultaneously citizens of the state and members of the larger family of humanity. In this way, diversity and equality, state and religion, are not perceived as Russian dolls that fit nicely and tightly into their own designed spaces, with its lexical or hierarchical order. Rather, we need a different imagery: they are entangled, like Venn Diagrams, they have certain separate components, by also intersecting and overlapping terrains that capture the nuance and variance of claims for equality and diversity that religious women increasingly bring to the fore. This new imagery permits us to ask what is owed to those women whose legal dilemmas arise from the fact that their lives have already been affected by the interplay between overlapping systems of identification, authority, and belief – in this case, religious and secular law.

Instead of asking women caught in the knots of these potentially rivalrous legal orders to leave their cultural worlds behind, the lessons of the new age of diversity encourage us to consider respecting a woman’s agency and choice if she voluntarily turns to non-binding religious sources for advice so long as nothing is then asked of her that would breach the basic rights and protections she has as a member of the larger society to which she belongs as an equal. We can think of such joint governance arrangements as facilitating freedom for individuals to turn to communal authorities to assist them with the removal of religious barriers to remarriage that deal with the demarcating aspects of group membership and collective identity that are of vital importance for any minority community operating within a larger political unit. Similarly they can turn to a family judge or civil arbitrator to resolve any related property, child custody or support obligations that deal with the distributive effects of the breakdown of a marriage relationship, and where the protected interests of religious women are not dramatically different from those of any other similarly-situated individual who has to get back on her feet. This approach discourages an underworld of unregulated religious dispute resolution and offers a path around the either/or choice between culture and rights, family and state, citizenship and group membership.

Given that cultural and religious traditions are never as uncontested or as inflexible as they are often presented, there is, inevitably, a need for minority communities, as well as dominant majorities, to find inventive responses to new challenges as they arise. For those within the community who reject the wholesale option of turning to binding faith-based tribunals in lieu of engagement with state institutions, but wish to uphold their rights as citizens while at the same time adhering to basic stipulations of entry into and exit from a marriage bond as a religious and moral obligation that is larger than oneself (such as the ability to define the community’s membership boundaries and to avoid a breach of a strict prohibition), a vision of dynamic interaction offers a viable alternative.

Entertaining just such possibilities, courts and legislatures have recently broken new ground by adopting what we might refer to as intersectional or joint governance remedies. One example is found in Bruker v. Marcovitz in which the Supreme Court of Canada explicitly rejected the simplistic your-culture-or-your-rights formula. Instead, the Court developed a nuanced and context-sensitive analysis, which begins from the ground up by seeking to identify who is harmed and why, and then proceeds to find a remedy that satisfies, as much as possible, the commitment to diversity and equality.14 Such an approach, the Court held, is consistent with, not contrary to, public order. Moreover, it harmonizes with Canada’s approach to religious freedom, to equality rights, and to divorce and remarriage generally, and it has been judicially recognized internationally. In England, the recent decision in AI v MT exhibits a similar logic and represents another step in the direction of finding compatibilities among different sources of law and identity that already intersect in women’s lived experience and that matter greatly for their sense of self and their membership in the multiple communities to which they are attached as rights and culture bearers.15

Those supporting a strong mono-legal regime will cry havoc, for dynamic interaction accepts the coexistence of different sources of law and identity in societies that formally adhere to the principle of strict separation. Seeking new pathways to incorporate certain aspects of religious law into domestic (state) legal orders, or at least creating a space for negotiating such intersections, is not a luxury reserved for academic musing but a pressing reality. It is an urgent political and juridical matter in light of the recurring tensions surrounding the appropriate scope of expression of religious identity in the public sphere, as we have seen in the discussion of veiling and regulation of the female body as a site of conflict. It is equally central in response to strong centripetal forces that threaten to pressure women who belong to non-dominant religious minorities to avoid any contact with or recourse to state laws and constitutional guarantees that are designed to overcome gender imbalances in power and bargaining positions, especially in the historically-gendered family law arena.

Despite the understandable desire to uphold a lexical priority or hierarchy of rights approaches, the reality is that in an age of constitutional pluralism the ideal of undivided authority is already blurred and contested. Dynamic interaction seeks to overcome the presumption against giving consideration to the choice of law expressed by a religious believer, so long as substantive equality rights and robust procedural protections remain the backdrop for such engagement with faith-based tribunals. Ideally, each community will shape its own unique variant of such a reconciliation, while upholding the tenets of its faith. This, again, is not merely a theoretical aspiration. There are countless examples of non-statist authorities crafting the terms of engagement with the laws of the state in ways that permit adherence to the hermeneutical tradition of the said community while at the same time complying with civil norms and responding to changed circumstances.16 Here, women’s burgeoning engagement in the revered task of reinterpreting the tradition can prove a key factor in bringing about such change and allowing voice for those who have been long silenced.

Even under the best of conditions, however, we cannot expect a linear narrative of emancipation and progress. Setbacks and counter-responses, including recoiling from engagement with if not outrightly discrediting the legitimacy of “unauthentic” agents of change, whether within or outside the tradition, is as predictable as it is inevitable. At stake is nothing less than the power to speak for a community and chart its future trajectory. This brings us back to responsibility of governmental and non-governmental actors embedded in local and transnational networks to monitor and improve the background conditions that are conducive to such participation and dynamic interaction. This requires the willingness to spend political capital on unpopular causes, a currency that, in today’s age of austerity and suspicion, is sorely lacking. If anything, the recent retreat from multiculturalism and rise of a restrictive turn (as manifested in the criminalization of face-veiling, for example) runs the risk of further marginalizing women who belong to non-dominant religious minorities, curbing their access to social services, public spaces, legal remedies, and economic opportunities. As such, it represents a failure of our commitment to enhancing both diversity and equality. To overcome this impasse, fresh ideas and new institutional designs that challenge settled conventions are required. Today, claims for full membership in the state and the group by the once voiceless are complemented by calls for change from within. In the intersecting worlds of gender, law and religion, sometimes the best way to make change is “not to debate endlessly whether or not such change is permissible but, after giving the matter due consideration, simply to act” (Ali 2004: 9; al-Hibri 2001; Biale 1984; Heschel 1995).

[Author’s note: Professor of Law, Political Science and Global Affairs, and holder of the Canada Research Chair in Citizenship and Multiculturalism, University of Toronto. This chapter brings together previous strands in my exposition of the relationship between diversity and equality. I am grateful for comments I received on earlier drafts from Silvio Ferrari, Ran Hirschl, Carol Gould, Ruth O’Brien, Jennifer Raso, and Marinka Yossiffon.]
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1  On this rich body of literature, see for example, Vertovec and Wessendorf 2010; Benhabib 2010; Volpp 2007.

2  R. v. N.S [2012] 3 S.C.R. 726 (S.C.C.).

3  Id., at para. 54. See also para. 51: rejecting the view that the niqab-wearing practice should be banned because it breaches neutrality, the Chief Justice powerfully stated that such an approach is “inconsistent with Canadian jurisprudence, courtroom practice, our tradition of requiring state institutions and actors to accommodate sincerely held religious beliefs insofar as possible.”

4  A witness wearing a niqab can still express herself through her eyes, body language and gestures, the content of her answers and the tone and inflection of her voice. These factors permit defense counsel an opportunity to engage in cross-examination. See N.S., id., at para. 105.

5  N.S., at para. 80.

6  Id.

7  Dahlab v. Switzerland, No. 42393/98, [2001] V ECHR 447; Leyla Sahin v. Turkey, No. 44794/98, [2005] XI ECHR. Dahlab was a challenge raised by a school teacher in Switzerland who was asked to remove her Islamic headcover (hijab) while performing her teaching duties, although there were no complaints from parents of the teacher’s pupils. The ECtHR ruled that the interference with the teacher’s religious freedom to manifest her religious beliefs (Art. 9(2) of the ECHR) was justified and proportionate as a measure to protect the rights of others, namely, the schoolchildren. Sahin was a medical student who challenged (and ultimately lost her bid against) Turkey’s then in place ban which prohibited donning the hijab on university campuses.

8  This legal ruling was based on art. 21–4 of the Civil Code (as it applied in 2005), which states that “[b]y a decree in the Conseil d’État, the Government may, on grounds of indignity or lack of assimilation other than linguistic, oppose the acquisition of French nationality by the foreign spouse.”

9  See, for example, Benhabib 2002; Volpp 2007; Nussbaum 2012. The same tensions are now echoed in primary legislation in France that bans the wearing of the niqab and the burqa (the latter is the most restrictive of all Islamic veils, as it covers the face in addition to the full body) in public spaces in which shared citizenship is experienced as a practice of “rubbing elbows … in shopping malls, corner stores, libraries, concert halls, auto repair shops, … elevators, churches, synagogues, mosques and temples — in a word wherever one can meet and converse” with others, as one Canadian judgment colorfully put it: see Re Pourghasemi, [1993] F.C.J. No. 232, 62 F.T.R. 122 (F.C.T.D.). The only exception to the French face-covering ban is its inapplicability to houses of worship.

10  Arendt 1968: 177: “We became aware of the existence of a right to have rights … and a right to belong to some kind of organized community, only when millions of people emerged who had lost and could not regain these rights …” See also Perez v. Brownell, 356 U.S. 44, at 64 (1958) (Warren C.J., dissenting opinion). For further discussion, see Shachar 2012.

11  For an excellent discussion of the complexities associated with “recognizing shari’a,” see Bowen 2010. As Bowen explains, the suggestion that there is a “universal set of rules that constitute ‘shari’a law’ … is a chimera. Not even Islamic legal systems, such as those in Pakistan or Bangladesh, enforce ‘shari’a law’; they enforce statutes” (Bowen 2010: 435).

12  Carroll 1997. In practice, however, given that certain aspects of religious (Islamic) law have been incorporated into the national legislation governing the family in many Muslim countries, “unregistered” Muslim marriages in England and Wales that are not recognized by the home country of citizenship or habitual residency as a valid and binding marriage may nevertheless gain recognition in the country of origin, assuming the relationship does not breach prohibited grounds and fulfills the conditions for a valid marriage in the respective jurisdiction.

13  Much of my own work in this field has followed this path. See e.g., Shachar 2001.

14  Bruker v. Marcovitz [2007] 3 S.C.R. 607. In this case, a Jewish husband made a contractual promise to remove religious barriers to his wife’s remarriage (to provide a “get,” a bill of divorce that dissolves the religious marriage) as part of a negotiated, settled agreement. This contractual obligation then became part of the terms that enabled the granting of a civil divorce decree by a secular court. Once the husband had the secular divorce in hand, however, he failed to honor the agreement, claiming that he had undertaken a moral rather than legal obligation. The Supreme Court was not in a position to order specific performance, that is, to force the husband to implement a civil promise with a religious dimension. Instead, the judgment imposed monetary damages on the husband for the breach of his contractual commitment due to the harm it caused the wife personally and the public interest more generally. By taking into account these broader public policy considerations, which include gender equality and the ability of observant women to articulate their religious identity, as well as rely on contractual ordering just like any other citizen, this analysis demonstrates the possibility of employing a standard secular-legal recourse – damages for breach of contract, in this example – in response to specifically gendered harms that arise out of the intersection between multiple sources of authority and identity in the actual lived experiences of women who are both members of religious minority communities and of larger, secular states as well.

15  [2013] EWHC 100 (Fam). In this decision, an English High Court referred the resolution of a contested divorce and child custody dispute to non-binding religious arbitration, which is how the parties chose to resolve their differences. However, the parties had to return to the court to gain its approval of the agreement reached under the consent order and were barred from offending any principle of English law or applicable international conventions. This negotiation process is a classic example of dynamic interaction in action. Once approved, it is the court’s civil order (not that of a religious arbitration proceeding) that has legal force and validity.

16  In Jewish law, for example, see Elon 2003. For further discussion, see Hirschl 2014.
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Present-day terrorist activities around the world have been described as religious terrorism where terrorists have used religious teaching as their justification or source of actions (Rapoport 2004). The practitioners of terrorism motivated either in whole or in part by a religious imperative consider violence as a divine duty or a sacramental act. It embraces different means of legitimization and justification compared to other terrorist groups. In fact, religious motive has become an essential part of defining terrorism in the UK and other jurisdictions including Australia and New Zealand.1 Terrorism has been distinguished from an ordinary crime not only by reference to the nature of the harm caused, but by terrorists’ ideology. This partly explains why some criminal activities such as a school shooting were not labelled as terrorist attacks in the media, while others like the 2013 Boston marathon bombing were quickly reported as an act of terrorism.

Religion itself is too important to ignore in our current public life. According to Norris and Inglehart (2004), the more secure people become in the developed world, the more they loosen their hold on religion. Religion, meanwhile, retains its authority among the less secure but faster-growing populations of the less developed world. They conclude that rich societies are becoming more secular but the world as a whole is becoming more religious. But is it true that the more religious people are, the more violent they are? Is there a connection between religiosity and violence? Juergensmeyer (2003) examines the cases of a number of people who engage in, or somehow support, the use of violence for religious ends in different religious traditions. So basically he asks some difficult questions here: ‘[S]ince religion was found in bed with terrorism, is this the fault of religion? Has its mask been ripped off and its murky side exposed – or has its innocence been abused? Is religion the problem or the victim?’

People are concerned that religious terrorist attacks are likely to be more deadly as they are less motivated by a desire to win over the people. This is owing to the fact that religious terrorists differ from their secular counterparts in motivation. Bruce Hoffman (1998) writes that ‘whereas secular terrorists attempt to appeal to actual and potential sympathizers, religious terrorists appeal to no other constituency than themselves’. For Audrey Cronin (2002), religious terrorists act ‘directly or indirectly to please the perceived commands of a deity’. This is why, for Hoffman and Cronin, such distinguishing factors make religious terrorism more destructive in nature.

This chapter focuses mainly on how the discourse on religious terrorism has influenced the status of religious freedom through case studies of motive elements in anti-terrorism laws, religious profiling, guilt by association, targeting materials for supporting Jihad, and religious charity institutions. Firstly, the inadequacy of defining terrorism will be analysed to demonstrate how religious motive has been included in some of the definitions which in turn create more problems in distinguishing between terrorism and ordinary crime. It will then identify how religious charity institutions in the US and Australia led to a profiling and a tougher anti-terrorism law and related legislation. I would argue that we need to protect religious freedom without endangering security, and we could do so by treating terrorism as a crime without including religion as its element. We should focus on the terrorist activities, not their religious ideology. Maintaining the rule of law is not the only option in dealing with terrorism. A holistic approach together is needed. This is to include an accommodation of pluralism in order to pursue communication and mutual understanding.

Defining terrorism: is the law adequate?

In an international arena that is dominated by media reported terrorist attacks, what matters most is not a definition of terrorism, but rather the effect of what is labelled terrorism. The term terrorism that many associate with fanatical, radical Islamic sects, has distorted views towards organizational violence. In turn, this has created the misconception that internationally based violence is synonymous with terrorism. However, there is no all-encompassing definition of terrorism, there are only common elements that are used to determine actions as such (Donohue 2005: 22–4), and accordingly promote fear. The very inadequacy of this classification of terrorism is problematic as one cannot clearly draw the line between violence, terrorism, freedom fighters and separatist movements.

The term terrorism can be loosely attributed to a form of psychological warfare that is designed to alter behaviours of the state and general public to that of inconvenience out of fear. Terrorism in the current oft-cited use of the ‘War on Terrorism’ refers, in a general sense to violent, fear-inducing, attacks by the individual, groups or state, against civilians. That is, terrorism bears with it a distinct exclusion of attacks against military and other state agents. Further, the definition of terrorism cannot be limited to the exclusion of counter-terrorism. When considering illegitimate state action masked as self-defence, such as the US bombings of Nagasaki or Hiroshima, it quickly becomes apparent that the definition of terrorism is unsatisfactory (Weber 1997).

Additionally, the denomination of a particular socio-economic demography attributable to members of indiscriminately violent organizations is also inadequate. Members of what are considered terrorist organizations vary from Western educated professionals to uneducated people (Moghaddam 2006: 14). This suggests that there is no particular environment that generates the archetypal terrorist, or for that matter that the ‘archetypal terrorist’ exists. In order to realize the drivers of such violence ‘we have to look behind the images of cruelty and fear, and understand that the violence cannot solely be explained by state suppression, economic, or other structural factors’ (Helbardt 2010: 26) as these conditions occur both in regions of peace and violence.

It is the Western hegemony that has created the difficulty in pinning down what exactly it is that terrorism entails. The current standards for what is considered terrorist action are the actions of foregone US founding fathers and revolutionaries. Ultimately, this highlights the effect that perspective has on the dichotomy of what is considered ‘right and wrong’. This issue is compacted by the lack of an international consensus on a definition of terrorism, with the League of Nations rejecting a draft in 1937, outlining terrorism as ‘all criminal acts directed against a State and intended or calculated to create a state of terror in the minds of particular persons or groups of persons or the general public’.2 However, the pervasiveness of fear and terror amongst the public is often promoted by the action, or inaction of a state. Draconian measures that usurp human rights in concurrence with continuous media coverage of a ‘war on terror’ effectively fuel the notoriety required to sustain the premise of radical and violent ideologists; with the public (Moghaddam 2006: 19–20), sympathizers (Moghaddam 2006: 3), and potential funders alike (Rehman 2005: 53).

Therefore, with no official definition, what it is that terrorism entails is subject to the misinterpretations of ethnocentric populations. Donohue pointed out that there are seven identifiable elements that are common in terrorist acts: the use of violence, the creation of fear, the generation of fear in a broader audience, purposive actions, a political agenda, actions levied on non-combatants and the intention to achieve a broader goal (Donohue 2005: 22–4). Ben Saul, in his book Defining Terrorism in International Law (2006), proposes the following definition, which, he argues, would reflect existing agreement on the wrongfulness of terrorism: ‘(1) Any serious, violent, criminal act intended to cause death or serious bodily injury, or to endanger life, including by acts against property; (2) where committed outside an armed conflict; (3) for a political, ideological, religious, or ethnic purpose; and (4) where intended to create extreme fear in a person, group, or the general public, and: (a) seriously intimidate a population or part of a population, or (b) unduly compel a government or an international organization to do or to abstain from doing any act.’ Furthermore, he suggests an explicit exception for acts of advocacy, protest, dissent or industrial action that are not intended to cause death, serious bodily harm or serious risk to public health or safety (Saul 2006: 65–6).

Other definitions usually include: ‘the use or threat of action’ where it endangers life, or poses a serious risk to health or to property, and is ‘designed to influence the government or to intimidate the public or a section of the public’, and where ‘the use or threat is made for the purpose of advancing a political, religious or ideological cause’ (Section 1 of the Terrorism Act 2000 in the United Kingdom). And yet, on each of these counts, the attempt to define terrorism is fraught with difficulties in distinguishing terrorism from what it is not, such as legitimate state responses or counter-terrorism, national liberation struggles or freedom fighters, and ordinary criminal offences.

With regard to freedom fighters, one only needs to offer the examples of Yasser Arafat and Nelson Mandela. Nobel Prize winner Yasser Arafat has been charged with the cold-blooded assassination of US Ambassador Cleo Noel in Sudan in 1973. His PLO (Palestine Liberation Organization) is an umbrella group embracing organizations for defending their lands. Nelson Mandela, another Nobel Peace Prize winner, did not get life imprisonment on Robben Island for sitting in at lunch counters, but if memory serves, for plotting terror to overthrow the regime. Is it then true that ‘one man’s terrorist is another man’s freedom fighter’?

It is worth noting that half of all terrorist organizations have such ‘liberation’ aims. They wish to make an independent state for minority (The Basque Fatherland and Liberty group, IRA, Kurdistan Worker’s Party), independent Islamic state (Abu Sayyaf Group, Moro Islamic Liberation Front), or independent working class (Revolutionary People’s Liberation Party/Front). Put simply, they struggle for the country’s liberation. Are they terrorists or freedom fighters?

Is religion the problem or the victim?

Religion includes a belief system that influences behaviour. This is because people’s beliefs influence their behaviour and how they interact with others. Most religions have within them complex and often contradictory doctrines and concepts. These vast bodies of doctrine can provide a resource for those who wish to justify their actions. They also can be where people seek guidance for the proper way to deal with a given situation. Religion is also a source of legitimacy. In fact, it can be used to justify nearly any policy or action, even those that may otherwise be considered unjustifiable (Fox and Sandlera 2005: 293–5).

Religious freedom is protected under many liberal democratic constitutions. However, what happens when a person’s religion comes into conflict with criminal legislation? In general, there is no religious defence to criminal conduct. However, some states have enacted statutes that allow defendants to raise religious defences to certain criminal charges. And, in many situations, prosecutors may treat people who commit crimes out of deeply held religious beliefs more leniently than people who commit the same crimes for other reasons. Likewise, people who claim that their criminal activity is actually an expression of religious identity may be sentenced to a lighter sentence. The use of sacramental drugs in certain religious ceremonies is often touted as a defence to criminal activity, based on religious freedom. In 2006, the US Supreme Court decided that under the federal Religious Freedom Restoration Act, members of a New Mexico church could not be prohibited from using sacramental ayahuasca, a hallucinogenic tea and a controlled substance.3 But what if terrorists use Holy Books as justification to attack non-combatant civilian or public places, can ‘such expression of their religious practice’ be protected under the constitution? The answer is no. Crime is a crime. This is how we draw a clear line between religious freedom and criminal activities. But how can we distinguish between a terrorist act and an ordinary crime? Two possible scenarios below might explain the difficulty to draw a clear line between a terrorist act and a crime:

A.  Rambo with M16 in his hands came to the class, and said clearly ‘Allahu Akbar’ before shooting everyone in the classroom.

B.  Rocky with M16 in his hands came to the class, and said clearly ‘Jennie, I love you’ before shooting everyone, including Jennie, in the classroom.

The acts of Rambo and Rocky are the same, but the motive might be different. One is about personal feelings, and the other is about religious ideology. So, which one is a terrorist and which one is considered as a mass murderer?

This illustration leads us to examine the problems with motive elements (reference to a political, religious or ideological purpose) in the definition of terrorism. On the one hand, the adoption of motive elements assists us to differentiate terrorism from other kinds of serious violence which may also generate fear such as common assault, armed robbery, rape, or murder. On the other hand, such inclusion might encourage a process of religious profiling in which investigators and others paid undue attention to the politics or religion of suspects or accused persons. This could be seen as not only a departure from ordinary criminal law principles, but is also a prosecutorial and political minefield. Giving motive (rather than the intention) primary legal significance leaves prosecutors and governments vulnerable to charges of profiling and discrimination against religious groups or unpopular political groups, further politicizing anti-terrorism prosecutions.

It is worth noting that the ordinary criminal law functioned under the traditional principle that motive was not relevant to a crime and that a political or religious motive could not excuse the commission of the crime. Professor Kent Roach of McGill University shares the views that the requirement of proving a political, religious or ideological motive is a threat to liberal principles:

It means that police and prosecutors will be derelict in their duties if they do not collect evidence about a terrorist suspect’s religion or politics. In my view, this presents a threat to liberal principles that democracies do not generally inquire into why a person committed a crime, but only whether he or she acted intentionally or without some other form of culpability. It also may have a chilling effect on those whose political or religious views are outside the mainstream and perhaps similar to those held by terrorists. Investigations into political and religious motives can inhibit dissent in a democracy.

(Roach 2004. See also Roach 2007: 41)

Another concern is that if we still accept the motive elements, particularly religious ones, the motive requirement could also provide an accused with a possible platform to politicize the trial process by offering extensive evidence about the true meaning of often ambiguous religious beliefs. The battle of interpretation within religion will take place in the court. Do the courts have the capacity and ability to analyse the religious text and literature? Religious freedom could be under threat if the Court concluded that a particular text in the Holy Books was a source of a terrorist act. Anti-terrorism legislation in the United Kingdom, New Zealand, and South Africa all require the prosecution to establish a political, religious or ideological motive. South Africa also includes philosophical motives. Conversely, the United States and the draft UN Comprehensive Convention on International Terrorism do not require such a motive (see Golder and Williams 2004).

Religious profiling and guilt by association

The inclusion of religion as one of the motive elements in defining a terrorist act could also lead to another problematic situation: guilt by association. It starts with religious profiling and ends with guilt based on a person’s association with a particular religious group/institution; not based on his/her actual crimes. For instance, an Illinois National Guardsman and three private security personnel at O’Hare International Airport were reported to engage in an unnecessary, unjustified, illegal and degrading search of a 22-year-old US citizen, Ms Samar Kaukab, who was identified and subjected to a humiliating search not because she posed any security threat, but only because her wearing of a hijab identified her as a Muslim (see American Civil Liberties Union 2002).

It could be seen as the vulnerability of democratic values and freedom of association in the face of anxieties over issues of national security. The Dr Haneef case in Australia is illustrative. Dr Mohamed Haneef, a Muslim and an Indian national, was arrested at Brisbane airport on 2 July 2007 in connection with a failed London bomb plot. He was held for 12 days before being charged with providing support to a terrorist organization. His particular part in the terrorist action was deemed to be the provision of a SIM card and the two years of telephone credit to one of the extremist operatives in London who was his cousin. It was essential for the police to prove beyond reasonable doubt that the support (i.e. SIM card) Haneef provided would help the terrorist to act. Due to a lack of evidence Haneef was released without charge but had his Australian work visa revoked under s. 501 of the Migration Act 1958, stating that Dr Haneef had failed the ‘character test’ referred to under the section. The Act states that a person does not pass the character test if he/she has had an association with somebody who has been involved in criminal conduct. The Minister stated that there was an ‘association’ between Dr Haneef and his cousins (one of whom was Sabeel Ahmed). Dr Haneef appealed the decision to the Federal Court and it was overturned in his favour on 21 August 2007 (see Rix 2010).

A wearing of hijab or providing a SIM card have nothing to do with the crimes, but because of the ‘guilt by association’ paradigm two Muslims were in trouble as described above. In Australia, the government does not only call the people or the organizations which are actually involved in terrorist acts as ‘terrorists’, in fact, they also name those who provide information or support terrorist activities ‘terrorists’ too. This behaviour can be known as ‘advocating terrorism’. In addition, not only is the organization involved in or supportive of terrorist acts considered terrorist, all members affiliated with the organization, no matter if they are against the organization’s actions, can be punished with up to 25 years of jail time (Lynch, MacDonald and Williams 2007). This is because the Australian government believe that if the people or the organization did not provide information or support to the terrorist, then it may pose difficulties for the actual terrorists to proceed with their unlawful acts. For example, if all citizens follow the doctrine of ‘if you see something, say something’ then it may contribute in stopping a terrorist act. Hence, the Australian government established the law policy to prevent people or organizations providing support for terrorist activities and enacted the Section 102.1(1A) of the Criminal Code, where it is stated that an organization advocates the doing of a terrorist act if:

(a)  The organization directly or indirectly counsels or urges the doing of a terrorist act.

(b)  The organization directly or indirectly provides instruction on the doing of a terrorist act.

(c)  The organization directly praises the doing of a terrorist act in circumstances where there is a risk that such praise might have the effect of leading a person (regardless of his or her age or any mental impairment … that the person might suffer) to engage in a terrorist act.

Banning books on Jihad

Another potential problem of religious freedom and national security is the targeting of material support to terrorist organizations. Religious books or sermon on jihad could be seen as part of freedom of expression and opinions, however under the national security approach, the story would be different. The then Federal Attorney General of Australia, Phillip Ruddock, insisted that he was prepared to change the law, if books sold in a Sydney bookshop, allegedly promoting jihad and suicide bombings, were found to be legal.4 His statements were made following the Australian Federal Police and the NSW Counter Terrorism Command investigation into bookshops allegedly selling extremist literature.5 Cutting off material support for terrorist activity is undoubtedly a worthy and appropriate goal. But that can be done without indulging in guilt by association.

At the request of the then Attorney-General Phillip Ruddock, the books named Defence of Islamic Lands and Join the Caravans were banned by the Office of Film, Literature and Classification (OFLC) Board. Both books were found to be in breach of the Classification (Publications, Film and Computer Games) Act 1995, which under paragraph 1 (c) of the Table provides that publications should not ‘promote, incite or instruct in matters of crime or violence’. The author was the late Sheikh Abdullah Azzam, known as the one of the founding Fathers of jihad. He was assassinated in Pakistan in 1989. Originally the book was written in Arabic in 1984, then it was re-published in English in 1996 and 2002. The preface was written by Osama Bin Laden.

The Attorney General was also in favour of re-amending and strengthening the censorship law in Australia for the purpose of banning any materials which urges or advocates terrorist acts. There is a concern of eroding democracy – a bedrock culture which made up Australia as a free country. The Media, Entertainment and Arts Alliance, which represents journalists, has written to Commonwealth, State and Territory attorneys-general to express its concerns over plans to introduce additional censorship laws, believing that there ‘are already too many harsh laws that curb freedom of expression in Australia’ (The Media, Entertainment and Arts Alliance 2006). However, these acts of unnecessary censorship of religious freedom are believed to be politically driven and may further marginalize the Islamic community in Australia.

In Indonesia, the story was different. Imam Samudra, the convicted Bali bomber, published his book I Fight the Terrorist while waiting for his execution (Samudra 2004). In his book, he wrote stories of times during his childhood, falling in love, and going to Afghanistan. He provided justification for suicide bombings. He shared stories of some miracles he obtained in the jail. There was a risk that young Muslim students, reading this book, would be influenced by Imam Samudra’s thoughts and ideas. The question is: should the Indonesian government ban this book?

Freedom of opinion is guaranteed as a basic right for citizens. Banning Imam Samudra’s book would invite criticisms that the Indonesian government was following the rule of Soeharto’s New Order government that could easily ban any books it did not like. The cause of freedom and reform is a worthy one for the Indonesian people, who were governed for 32 years by the dictator Soeharto. Banning is certainly not an option. In this case, the Indonesian government has chosen human rights protection, rather than national security as a reason to limit freedom of opinion.

Instead of banning the book, the Indonesian government encouraged a public discourse on the topic of jihad. The publication of Imam Samudra’s book has invited a public debate. There have been many books published to challenge Samudra’s book. For instance, Ustad Abu Hamzah Yusuf al-Atsary and Al Ustadz Luqman bin Muhammad Ba’abduh, to name a few, criticized Samudra’s book in detail.6 Ja’far Umar Thalib also criticized Samudra’s book at least twice in October and in December 2004 public seminars.7 Therefore, despite some risks that people might be influenced by Imam Samudra’s extremist position, the public has been given the opportunity to criticize and challenge his book. Banning the book would have closed the door for public debate. The Indonesian government’s response was very different from the Australian government in this respect.

Religious charity and security

The issue of religious freedom becomes more complicated and not really clear when an act of religious activities such as charity is being accused of funding terrorism. To the extent that anti-terrorism offences are incorporated into the criminal law system, substantive and procedural criminal law concerns arise. Substantively, these concerns relate, for example, to the ways in which anti-terrorism laws depart from traditional criminal law norms. They might do so by, for instance, expanding criminal liability to those who facilitate acts of terrorism or even to third parties with no direct knowledge of the activity in question (by creating secondary offences relating to, say, the failure to monitor or report financial transactions) (Ramraj 2005). Below is a case study of how the issue of financing terrorism has an impact on religious freedom and expression.

Giving to charity is incumbent upon every Muslim. Muslims have always donated to charitable endowments set up for the purposes of promoting Islam through the construction of mosques, schools, and hospitals. In recent years, there has been a dramatic proliferation of Islamic charities. While most of these are legitimate, there is now considerable evidence to show that others have more questionable intentions, and that funds have been diverted to support terrorist groups.8 In 2007 the US had seized in excess of US$2 million of suspected terror funds (Smith, McCusker and Walters 2010). According to the former US Attorney General, ‘the war against terrorism is a war of accountants and auditors, as well as a war of weaponry and solicitors’.9

The UN has addressed the need for uniformity of state action when combating the financing of terrorism through the advent of the International Convention for the Suppression of the Financing of Terrorism (‘ICSFT’).10 The ICSFT aims to address the ‘urgent need to enhance international cooperation among States in devising and adopting effective measures for the prevention of the financing of terrorism, as well as for its suppression through the prosecution and punishment of its perpetrators’.11 To this end, the Convention calls upon states to adopt measures to suppress the financing of terrorism that can be grouped into three categories: prohibition provisions, seizing and freezing provisions and lastly monitoring provisions.12

The United Nations Security Council (‘Security Council’) passed the Security Council Resolution 1373 (‘Resolution 1373’) in 2001 as an effort to further unite state parties in the suppression of the financing of terrorism globally.13 Resolution 1373 has the effect of binding all UN Member States to ‘prevent and suppress the financing of terrorist acts’ (Davis 2005: 180). Specifically, the resolution obliges UN Member States to sign and ratify the ICSFT and enhance cooperation with other Member States in accordance with the aim of the Convention.14 The ICSFT is one of the most unanimously accepted UN Conventions; 117 nations have now ratified the ICSFT with the primary influx occurring post-September 11 2001.15

While the offence of financing terrorism must be ‘wilful’ in order to be deemed as an offence,16 it is not necessary that the funds provided or transferred are actually used to carry a terrorist plan to fruition, or for that matter that the funds even reach their intended terrorist recipient.17 Further complicating this issue is the lack of international consensus on a definition of terrorism (see, e.g., Lim 2005: 399). Through examining the ICSFT it becomes apparent that a grey area exists between the requirement of proving direct intent to provide funds to a terrorist organization and a less determinable mens rea, such as a recklessness standard.18 In this regard the Convention’s ambiguity could be interpreted by many Member States as a requirement to include a lower threshold of mental culpability, perhaps even as low as that of negligence,19 when ratifying the Convention into domestic legislation. This becomes particularly concerning when viewing the mens rea of the offence as the subjective criterion that it is portrayed under the ICFST.20

The UK takes a broader approach in legislative countering of terrorism than is provided for in the ICSFT. It is an offence under the Terrorism Act 200021 to receive, provide or invite another to provide money, or other property, with the intent that it should be used for the purposes of terrorism.22 Further diminishing the mens rea threshold, individuals need only have reasonable cause to suspect that funding may be used for the purposes of terrorism;23 a low threshold of proof indeed. In addition to this, the actus reus of the crime also bears a somewhat lower threshold than that suggested by the ICSFT,24 given that an individual needs only to possess money that may be used for the purposes of terrorism.25 Further exacerbating this issue, the actus reus aspect of the offence of terrorism under this legislation is determinable as the action, or the mere threat of action, that is made for advancing a cause in an attempt to influence the government.26 This definition of terrorism is extremely broad, rendering actions of mere civil disobedience or liberation and the funding thereof, tantamount to terrorism.

A large portion of terrorism financing is believed to stem from charities. Charities that fund terrorism can take on various forms; false charities or ‘front’ charities that direct a portion of philanthropic funds to advertised recipients while skimming amounts to financing terrorist activities highlight how easily good intentions can be abused. The lack of governance of non-government organizations contributes to the prominence of terrorist organizations exploiting charities to fund operations. Exacerbating this seemingly free rein of charities supporting terrorism is the social and legal climate within Southeast Asia, which has Philippine Islamic Charities diverting 50 to 60 per cent of funds to politically motivated groups and known terrorist organizations.27

The use of charities to covertly fund terrorist operations seems logical, given the capacity to exploit the somewhat ungoverned field (see, e.g., Bloodgood and Tremblay-Boire 2011). In addition to this, the pool of available funds is sizeable with charitable giving commonplace in Islamic societies, under the pillar of Zakat. Zakat is the principal source of income for Islamic charitable organizations, and is the practice of almsgiving in accordance with the Koran (Brisard 2002: 12). It is a duty that is bestowed upon believers to give charitably for the poor and needy and to advance the cause of Allah in order to purify individuals and improve Islamic communities.28

In absence of income tax, nations such as Saudi Arabia provide that 2.5 per cent of an individual’s income must be donated to a charity of choice (Raphaeli 2003: 62). As such, there is a sizeable amount of funds being transferred to charities per annum, and accordingly, much of this is finding its way to terrorist organizations. A prime example is charitable donations given to the Philippines branch of one of the largest Islamic charities worldwide, the International Islamic Relief Organization (‘IIRO’). It was found that these donations were transferred and used to fund operations of the aggressive Abu Sayyaf Group. This is not a singular occurrence and the lack of adequate regulation of NGOs plays a considerable role in the recurrence of this happening.

Another method of value transfer that presents an issue for counter financing of terrorism policy and is near impossible to monitor is the hawala network. Hawala is a legal method of transferring money, or value that is somewhat endemic to Islamic communities and is not bounded by national borders. Generally, the hawala systems deal with small sums that can either originate from a legal or illegal source (Hess 2007: 58). It does not involve the physical transfer of funds, but rather hawala merchants act as intermediary holding houses and take considerable fees to conduct the informal transfer (Bowers 2009: 380). It is particularly problematic in efforts to counteract the financing of terrorism as there is a lack of physical transfer of the funds, wiring details, accounts and general records. Thus there is exceptional difficulty in tracing and monitoring funds that may be directed to terrorist organizations. Additionally, it is a prominent method of value transfer, with an estimated US$300 billion having been transferred using hawala in the last two decades (Hess 2007: 58).

There have been at least 20 Islamic charities accused of ties to terrorism. Take the example of Muslim Aid Australia (MAA) (Kerbaj 2008). It was alleged that MAA channelled aid through an Islamic organization banned in Australia for its alleged terror links: Interpal. The Australian Federal Police and counter-terrorism agents seized computer files and financial records from MAA’s headquarters in Lakemba, Sydney’s Muslim heartland, during a seven-hour raid.

Interpal is the working name for the British charity Palestinian Relief and Development Fund founded in 1994 which claims to be a non-political charity to alleviate problems faced by Palestinians, focused solely on the provision of relief and development aid to the poor and needy Palestinians the world over, but primarily in the Palestinian territories, Lebanon and Jordan. Interpal has on three occasions, following allegations, been the subject of investigations by the Charity Commission for England and Wales. In all three investigations evidence was not found to prove alleged links between Interpal and organizations involved in terrorism. The US government has made allegations that Interpal is funding or supporting terrorism, but these have not been substantiated in the British courts or by the Charity Commission. This did not stop the US government prohibiting US citizens and permanent residents from doing business with Interpal through the Specially Designated Nationals (SDN) List.

Interpal was banned by the then Australian foreign minister Alexander Downer in 2003 following the American SDN list. Mr Downer added Interpal to the Department of Foreign Affairs and Trade’s Consolidated List. Now, the question is: Can MAA be considered breaching a maximum 10-year prison sentence and fines of more than $275,000 for individuals and more than $1.1 million for organizations as it channelled its aid to the organization that is free from any wrongdoing in the UK, but considered ‘dangerous’ in Australia and the US? Put differently, as different countries have different list of terrorist organizations, based on their own intelligence sources, should any Muslim who pays his/her charity through MAA that sends money to Interpal in the UK that provides food for Palestinians be considered as helping a terrorist organization?

MAA is still in operation today. The matter did not go to the Court and it seems that the Police could not find any link between MAA and terrorist organizations. Another example is provided by a Chicago based charity, Benevolence International Foundation (BIF). In the US, in 2003, the BIF head Mr Enaam Arnout, pleaded guilty to diverting money related to terrorism (The Economist 2013). The US government alleged that BIF sent money and communications to Osama bin Laden, purchased rockets, mortars, rifles, bayonets, dynamite, and other bombs for Al-Qaeda members in Chechnya, Afghanistan, and Pakistan, and redirected funds meant for charity purposes to purposes related to terrorism. The US government also alleged that the group was aiding the travel of terrorists, including Khalifa, Bayazid, and al-Qaeda co-founder Mamdouh Salim, and was coordinating the escape of BIF members from the Bosnian police. During a sentencing hearing in August 2003, US District Judge Suzanne Conlon told prosecutors they had ‘failed to connect the dots’ and said there was no evidence that Mr Arnaout ‘identified with or supported’ terrorism (Eggen and Tate 2005). Such allegations were withdrawn as part of a February 2003 plea bargain in which Enaam Arnaout pleaded guilty to racketeering charges. The plea bargain allowed him to provide information to prosecutors as long as charges that are related to Al-Qaeda are dropped. He publicly denies any link to the group.

It is worth noting that the US government has frozen the assets of other Islamic charities, including two of the biggest in the country, the Global Relief Foundation, also in Illinois, and the Holy Land Foundation for Relief and Development, in Texas (The Economist 2013).

Conclusion

This chapter has examined the difficulties involved in drawing a clear line between religious freedom and national security. It identified the issues with liberty and security, definition of terrorism, and religious charity. In February 2014, President Barack Obama stated that freedom of religion matters to US national security, and promoting religious freedom abroad is a key part in the country’s foreign policy (Voice of America 2014). However, this chapter has shown that religious freedom is a complex issue involving social, legal and political factors. Religious freedom is more than the simple freedom to believe and practice a ‘religion’. It is the power of ideas, values, beliefs, and related behaviours that support the ideals a society holds as aspirational. This is in part because religious freedom includes other civil liberties such as freedom of conscience, freedom of speech, freedom of assembly, and freedom of association. The constitutional protection of freedom of religion is a necessity. In a religiously pluralistic world, granting the guarantee is also in the state’s best interest.

However, in so doing, the constitutional state faces the paradox of tolerance. It grants a protected sphere to individuals and organizations that may not be inclined to reward the protection by being tolerant themselves with competing religions or with the state. Religious groups might push the secular legal system to reach a compromise and concessions. For instance, the supporters of a strong religion would take the idea of pluralism to the extreme by putting one religion’s rule over other normative systems. This is partly due to the fact that religion has become an idiom of expression of people’s anger, fear, and hopes, spurred by social discontent, economic dissatisfaction, political frustration, and personal unhappiness. But one thing is for sure, one may see religion as an explanation of why violence occurs, but one should not use religion as a justification for committing crimes or for punishing the criminals.

Law might not be the only perspective or the only answer when it comes between religion and security. As this chapter has shown, we don’t even have a consensus on the definition of terrorism under international law. But on the other hand, it would be problematic to see the intersection of religion and law by only using security perspectives, as this chapter has demonstrated in the case studies of religious charity vis-à-vis financing terrorism and religious profiling vis-à-vis national security. We should be aware of the limitations of religious freedom, law and security. Silvio Ferrari reminds us that there is the danger of criminalizing religion instead of religious violence, and religious freedom instead of religious extremism (Ferrari 2004). One of the problems faced by many liberal democratic countries is the inability of legal systems to cope with pluralism. We need to think outside the legal arena in order to pursue communication and mutual understanding. Only by acknowledging such limits can one offer a further avenue for negotiation, reciprocity, exchange and perhaps accommodation.

[Author’s note: I would like to acknowledge the support of Legal Intersections Research Centre (LIRC), School of Law at the University of Wollongong and the assistance of my student, Kendall Park, for preparing this chapter. I would like also to thank Silvio Ferrari for his valuable feedback and comments in the earlier draft. The usual disclaimer applies.]
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Curbs and turbans

Challenging (tur)bans

Hana M. A. E. van Ooijen



Introduction: an unorthodox religious item

A sieve is commonly used to pour off spaghetti. Not so for true Pastafarians who manifest their adherence to the Church of the Flying Spaghetti Monster by wearing a sieve on their heads. In 2011, an Austrian Pastafarian, Mr Alm, was exempted from the regulations for an identity photograph on his driver’s licence so that he could wear a sieve for confessional reasons on this photograph.1 Satiric as it may be, this accomplishment sheds a ludic (some would say ludicrous) light on pertinent questions regarding religious symbols.2 Such questions have defined the challenges posed in societies, within Europe and beyond,3 whenever claims to display religious symbols have been made, during (at least) the last decade. Considered the limited scope of this contribution, three of these questions are focused on.4

Firstly, the example of the sieve shows that religious symbols put to the test national arrangements of religion in public space. Apparently, in Austria, headgear was allowed on official photographs only when worn for confessional reasons. Alm framed his claim within the exemption in asserting that as a committed atheist, he wore his sieve for confessional reasons. This raises the question how the authorities are to test whether a claim should be brought within the exemption. More generally, it can be asked how national authorities should reconcile claims regarding religious symbols with their national arrangements of religion in public space.

Secondly, the rule in the Austrian regulations is probably that headgear on official photographs is not allowed. An exemption is made for those who wear headgear for confessional reasons. It is thus recognised that the wearers of religious headgear have a special interest in being able to wear their headgear. Accordingly, it is regulated in such a way that the possible interest of the state in not allowing headgear on official photographs gives way to the wearers’ interest. Claims involving religious symbols are oftentimes in conflict with other interests. As solving this conflict depends on how the different interests involved are defined and balanced, it can be asked how this should be done.

One of the subheadings in the news report on the Austrian Pastafarian reads ‘Straining credulity.’ Later on, it qualifies the sieve as an ‘unorthodox item of religious headgear.’ Indeed, it can hardly be believed that Alm walks around in daily life wearing his religious headgear. Then again, even if he would, it can be asked whether we would believe that he does so as an expression of a religion. It is here that the Pastafarians touch on a sensitive, yet crucial point in the issue of religious symbols. How to define a religious symbol in the first place? Is the symbol truly expressing adherence to the underlying religion or belief? Is there even an underlying religion or belief? Should these questions even matter?

The three questions addressed in the present contribution illustrate the richness of the debate on religious symbols. Although the discussion on religious symbols may seem of limited meaning, perhaps even trivial, it serves to lay bare fundamental questions.5 As stated, the present contribution focuses on highlighting the three questions and placing them in a wider context. In order to give an idea of how these questions can play out in practice, the contribution begins by discussing some international decisions. The inclusion of these cases serves as an illustration and subsequently as a point of reference to discuss the three questions. Therefore, after a brief factual description of the cases, the analysis of the cases discusses how the three questions figure in the cases and what we can learn from these cases regarding these questions. The following section first discusses two sets of cases, one concerning official documents and one concerning public schools.

Turbans in lawsuits (international decisions)

Two sets of cases

Contrary to Mr Alm, Mr Mann Singh did not receive his driver’s license when providing an identity photograph on which he wore his turban. In the end, he brought a claim before the European Court of Human Rights (‘the Court’) as well as to the Human Rights Committee (‘Committee’). Whereas the former institution rejected his claim, the latter found a violation of his right to religious freedom. Both of his cases are discussed in conjunction with another decision of the Committee.6 It was not the first time that the views of the Committee sharply contrasted with a decision of the Court on a similar issue. Already in 2012, the Committee had found a violation of Article 18 of the International Covenant on Civil and Political Rights (‘Covenant’) in the case of Bikramjit Singh7 who had been expelled from school for wearing a religious symbol. In 2009, the Court had declared similar applications to be inadmissible. The Bikramjit Singh case is discussed in conjunction with an earlier contrasting Court decision in the Jasvir Singh case.8

The decisions are suited for the present contribution in representing some of the most recent international cases regarding religious symbols. Furthermore, they clearly bring out the contrast between two international judicial institutions and thus demonstrate how different the issue of religious symbols can be approached. Finally, these decisions aptly illustrate the questions central to this contribution.

As to the first question of national arrangements, it should be noticed that the Contracting State in question, France, represents a clear approach towards religious symbols (Van Ooijen 2012b: 14–5): in the public space, symbols are excluded on the basis of constitutional principles. This clear exclusive approach is the reason that, within Europe, France is generally represented as one side of the spectrum.9 Especially in France, claims to wear religious symbols strain the national arrangements of religion in public space. Therefore, it is instructive to see how the French authorities deal with such claims. As to the question of interests, it is helpful to examine in the cases discussed how the different interests have been invoked in two contexts: official documents and public schools. As the interests of the state regarding these two contexts are different, the reasons that have been put forward as grounds of limitation, are different. The stakeholders also differ, which raises the question of how that affects the balancing of interests. As to the last question, regarding the religious symbol itself, the cases offer a chance to examine how the authorities dealt with questions on the religious significance of the turban. In the following section, the facts of the cases are briefly described.

Turbans on official documents (Mann Singh, Ranjit Singh and Mann Singh II)

This paragraph is devoted to three cases, yet involving two applicants: Mann Singh and Ranjit Singh. One of Mann Singh’s cases was ruled by the Court, the other two cases were dealt with by the Committee. As an observing Sikh, Mann Singh wore a turban. By misfortune, Mann Singh was robbed of his driver’s licence.10 A request in April 2004 for a duplicate driver’s licence was rejected because the identity photographs that Mann Singh provided showed him wearing a turban. Previously his turban on the identity photograph had not barred renewal of his former driver’s licences which had been issued from 1987 onwards.

In 2005, a circular was sent to prefects by the Minister of Transport, Public Works, Tourism and the Sea in which it was stipulated that identity photographs for e.g. driver’s licences had to show the individual bareheaded and facing forward. Mann Singh’s attempts to have the rejection of his request reversed were unsuccessful. The Court considered the matter to fall within the margin of appreciation of the state and in referring to its own case law decided in 2008 that the complaint was manifestly ill-founded.11

Ranjit Singh had encountered similar problems as Mann Singh in having his residence card renewed. The former had obtained refugee status in France since 1992. In 2002, he needed to renew his residence permit and to this end provided two photographs that showed him wearing a turban. While Ranjit Singh had posed no problems for his first application, this time he was informed that the photographs did not comply with the regulations that required individuals to appear full face and bareheaded. His request to be exempted from these requirements was rejected. Ranjit Singh’s attempts to challenge the authorities’ refusal to renew his residence card were unsuccessful. In contrast with Mann Singh, Ranjit Singh decided to lodge his complaint with the Committee instead of with the Court.

As noted above, the decision of the Committee contrasted with the one of the Court. Mid-2011, the Committee found a violation of Article 18 of the Covenant. Whereas the Court referred to the discretion of the French state to strike the balance of interests as it did, the Committee noted that the state party had not demonstrated that the limitation in question complied with the grounds of limitations in the Covenant.

Coincidentally, Mann Singh had lodged a complaint with the Committee as well. In principle, an applicant cannot have a complaint examined twice by different international human rights bodies.12 Mann Singh cleverly circumvented this mandatory ground for inadmissibility by complaining about a related but different problem, i.e. the refusal of the authorities to issue a passport. Apparently, shortly after the Court had dealt with his complaint regarding his driving licence, Mann Singh lodged his second complaint with the Committee.

Having been naturalised in 1989, Mann Singh did not come across any problems at that time in obtaining a passport. Requests for renewal of his passport had neither been refused before. For all clarity, Mann Singh had been wearing his turban all the time (also on the identity photographs) in these years as well. In the year after he had experienced the previously described problems with obtaining a driver’s license, Mann Singh was refused renewal of his passport.

The Committee pursued the line of reasoning it had applied in the case of Ranjit Singh. Instead of merely establishing that it was within the discretion of the state to determine that limitations have been rightly imposed to ensure safety and public order, the Committee questioned why the turban would compromise these aims. As it did in the case of Ranjit Singh, it focused specifically on the question of how a turban which only covered the top of the head and part of the forehead, could impede proper identification of the wearer.13 The Committee concluded that a violation of Article 18 of the Covenant had occurred. Remarkably, the conclusion of the Committee pertains not only to the specific refusal, but to the regulation which is at the basis of the refusal.

Turbans at public schools (Jasvir Singh and Bikramjit Singh)

In France, 2004 marked the entry into force of an Act (‘2004 Act’) which stirred public debate and became the emblem of France’s reputation as a hardliner towards religious symbols. The 2004 Act was often referred to as the ‘headscarf ban’, although it prohibited pupils wearing symbols which ‘conspicuously manifested their religious adherence’.14 Accordingly, not only headscarves were banned, but turbans, big crosses, and yarmulkes as well.15 Before 2004, there had already been cases involving religious symbols, some of which made their way to the Court as well.16 Not unexpectedly, the judicial challenges continued after 2004. Some of these challenges reached the Court in 2008 and were dealt with by the Court in brief admissibility decisions.17 The Jasvir Singh case was one of those cases.18

As a 14-year-old pupil, Jasvir Singh reported to school with a mini-turban, a keski, in September 2004. This was the first school year in which the religious symbols ban was in place. Accordingly, J. Singh was asked to remove his keski and when not doing so, he was refused access to the classroom. Subsequent meetings to find a solution were unsuccessful and disciplinary proceedings followed suit, which resulted in the pupil’s definite expulsion. As in the other inadmissibility decisions, the Court referred to the wide margin of appreciation and ruled that the ban fell within this margin. Accordingly, J. Singh’s expulsion was deemed to be in accordance with the grounds of limitations laid down in the Convention.

Long before the Court decisions, Bikramjit Singh lodged his complaint with the Committee, only one day after Mann Singh and Ranjit Singh had done so.19 The facts of B. Singh’s case were similar to those in the case of J. Singh. B. Singh was also a pupil who was refused access to the school in 2004. In the years before, he had been able to wear the keski, but as a direct result of the 2004 Act, he was no longer admitted to the school. As a temporary compromise, B. Singh could pursue his education separately in the school canteen, but shortly after, disciplinary proceedings followed, as a result of which B. Singh was expelled.

As in its other decisions, the Committee did not shy away from critically examining the state’s legislation and application thereof. In line with its other decisions, the Committee ruled that the Contracting Party had not shown why B. Singh would pose a threat to the rights and freedoms of others or to the public order at school by wearing his keski. Thus establishing that the measure of expulsion was disproportionate, the Committee concluded that a violation of Article 18 of the Covenant had taken place.

In the next sections, the cases serve as a peg to hang on the previously discussed questions. Firstly, it is examined in which way the questions figured in the cases. Additionally, the questions are placed within a wider context leading to more insight in what we can learn from the cases in which the questions have emerged.

Turbans in context (first question)

In a country where the national arrangements of religion in public space envisage exclusion, claims to wear religious symbols obviously put pressure on these arrangements. It also appears that France is little inclined to accommodate such claims. With the help of the cases, it is explained that the French approach rests on abstract and simple reasoning which defines the depth and detail of the debate. It should be noted that the French reasoning is intertwined with how the public domain is perceived.

Abstract reasoning

The debate on the French public schools exemplifies the perception of the public domain and the central role of the constitutional principle of laïcité. The way in which France handles the public–private divide and applies laïcité to the public space is determinant for the level on which the debate takes place, which is paradoxical in being both more profound and yet more superficial. It is more profound because the ground of limitation is a principle deeply embedded in the French constitution and the French conception of the state. At the same time, it is this very principle that bars a meaningful discussion on the specific circumstances. In the Jasvir Singh decision, reference is made to the Ministerial Circular of 2005 which includes the following stipulations:

La loi du 15 mars 2004 est prise en application du principe constitutionnel de laïcité qui est un des fondements de l’école publique. Ce principe, fruit d’une longue histoire, repose sur le respect de la liberté de conscience et sur l’affirmation de valeurs communes qui fondent l’unité nationale par-delà les appartenances particulières. (emphasis added)

The wording of the Circular illustrates that laïcité, its significance, and its scope are no minor matter.20 The very rationale of laïcité in the French conception is to safeguard religious freedom and common values.21 By excluding religious symbols, schools can assure that everyone enjoys religious freedom and is protected from discrimination.

En préservant les écoles … qui ont vocation à accueillir tous les enfants, qu’ils soient croyants ou non croyants et quelles que soient leurs convictions religieuses ou philosophiques, des pressions qui peuvent résulter des manifestations ostensibles des appartenances religieuses, la loi garantit la liberté de conscience de chacun … Parce qu’elle repose sur le respect des personnes et de leurs convictions, la laïcité ne se conçoit pas sans une lutte déterminée contre toutes les formes de discrimination …

It can be derived from this citation that the fear of (improper) proselytism played a role in the 2004 Act. Indeed, the records of the Stasi Commission which had been especially put in place to conduct investigations on the issue of religious symbols at public schools, signalled an increasing number of incidents at schools where claims to wear religious symbols led to pressure on other pupils and social unrest.22 The argument of protecting pupils against improper proselytism has thus been one of the driving forces in applying the principle of laïcité to pupils. Traditionally, laïcité exclusively applied to the so-called agents of the public services, whereas pupils would rather qualify as ‘users’23 of the public services. The 2004 Act thus – arguably – marked a rupture with the already strict French policy in extending the scope of application of laïcité.24

It can be said that the French approach is principle-based and informed by the institutional public–private divide; accordingly, justifications for limitations emanating from that policy remain on an abstract level. As can be derived from the citation above, laïcité is considered to inherently protect religious freedom. In excluding religious symbols, the policy based on laïcité is seen as protecting religious freedom. There is little to no room to putting this assumption to the test of reality, i.e. whether the ban actually does further the religious freedom of pupils. It can also be wondered whether there is room in practice to bring it up for discussion in specific cases. The Circular implementing the 2004 Act provides for the possibility of dialogue once a conflict involving religious symbols arises.

Lorsqu’un élève inscrit dans l’établissement se présente avec un signe ou une tenue susceptible de tomber sous le coup de l’interdiction, il importe d’engager immédiatement le dialogue avec lui …

The subsequent phrase, however, suggests that the dialogue does not necessarily imply mutual communication.

Le dialogue doit permettre d’expliquer à l’élève et à ses parents que le respect de la loi n’est pas un renoncement à leurs convictions.

It cannot be derived from the facts of the Jasvir Singh or Bikramjit Singh cases whether there was room in the dialogue to discuss possible solutions. The Committee was sceptical about this:

The Committee is not convinced … that the dialogue between the school authorities and the author truly took into consideration his particular interests and circumstances.

Regardless of what was discussed exactly during the dialogue, it is clear that it led to no avail in the Jasvir Singh case. Moreover, it can be questioned whether the school would have allowed for pragmatic solutions. The facts reveal that after the dialogue Mr Jasvir Singh wore a hat (couvre-chef) which can hardly be considered to be a conspicuous religious symbol. That being so, Mr Jasvir Singh was still expelled from school. The facts seem to reveal that the school did not verify whether the wearing of the hat or keski in this particular case led to pressure on others or to social unrest. The framing of the 2004 Act no longer required such verification. Because the very rationale of the 2004 Act was that exclusion of religious symbols served to protect the pupils’ religious freedom, it was not necessary for the school to deliver evidence that the ban effectively attained that objective.

How such evidence could be delivered can be derived from an English case, where observations were carried out to gauge the actual effect of the wearing of a religious symbol. This case concerned the wearing of a face veil by a teaching assistant, where assumptions on the effect on pupils seem more evident than the assumption that the turban would have an effect on other pupils. Even so, the authorities took the effort to objectify this assumption with evidence:

Mrs Maher observed two lessons … She commented on the difference between this and the other lesson less than two hours later [with the veil]. Mrs Maher found that the Appellant was much quieter and did not talk as much. Furthermore, the children did not engage with her to the same extent as they had done in the earlier lesson. She noted that the children did not react to the Appellant’s verbal praise since they were not able to obtain visual clues from her facial expression.25

Because an important reason to ban religious symbols is social unrest, it is conceivable that in a particular case the court wants to verify whether this effect is indeed taking place. However, because of the abstract and general nature of the 2004 Act, such verification is basically rendered redundant. In the Jasvir Singh case, the Court deemed that France’s abstract approach fell within its margin of appreciation.

The Committee was more intrusive in the Bikramjit Singh case, and questioned the very assumption of the French policy by dryly establishing that:

[T]he Committee is of the view that the State party has not furnished compelling evidence that by wearing his keski the author would have posed a threat to the rights and freedoms of other pupils or to order at the school.

While the Court accepted laïcité as a satisfactory explanation for the pupil’s expulsion, the Committee considered that despite the constitutionality of the principle, evidence in the particular case was still required to establish that the expulsion was proportional.

Formal reasoning

Apart from the abstract, principle-based nature of the French policy, its formal approach bars more detailed reasoning. From all cases, it becomes clear that France prefers a clear, general policy where equality for all means formal equality: one kind of approach for all, regardless of individual differences. In the Mann Singh case before the Committee, one of the submissions of the state as to the merits demonstrates this clearly:

By applying a simple rule setting out this obligation, the regulations allow the administrative authorities to avoid having to engage in troublesome assessments of whether one or another type of head covering, offering more or less facial coverage, allows for reliable identification of the person in question. It thus ensures public safety and order, and also the equality of all citizens before the law.26

This citation reveals a two-pronged justification: a pragmatic one and a principled one. As to the pragmatic one, the rule avoids that the state needs to carry out ‘troublesome’ individual assessments. The rule is simply always the same and thus requires little attention when being applied. The same care for simplicity and unburdening the administration speaks from the Bikramjit Singh judgment:

In this regard, the Committee notes the State party’s assertion that the broad extension of the category of persons forbidden to comply with their religious duties simplifies the administration of the restrictive policy.27

The principled justification is that the application of the same rule to all individuals guarantees equality of all citizens. However, this idea ignores that applying the same rule to all might not ensure equality of all citizens. It ignores that possibly differentiation between a hat worn for fashionable reasons and a hat worn for religious reasons is needed. As a consequence, it ignores that the rule might mean a larger infringement on one person’s freedoms than on another person’s freedoms. No less than the principle-based aspect of the policy, the formality of the approach stands in the way of concrete assessment. Indeed, the Committee notes:

Moreover, the State party imposed this harmful sanction on the author, not because his personal conduct created any concrete risk, but solely because of his inclusion in a broad category of persons defined by their religious conduct.28

In the same vein, the debate regarding the identity photograph does not manage to go beyond a certain level, as the mere argument of public order and safety impedes a more profound debate. The requirement of the bareheaded identity photograph was considered to ensure public safety and the protection of public order. In this way, the authorities could verify at identity checks that drivers were actually entitled to drive the vehicle in question. Proper identification was all the more important to prevent fraud of falsification of the document.

[A] bareheaded identity photograph was required on the driver’s licence for the authorities in charge of ensuring public safety and the protection of public order, in particular for identity checks carried out to identify drivers and ensure that they were entitled to drive the vehicle in question … the impugned regulation had been tightened up because of the increased risk of fraud or falsification of driver’s licences.29

In this case, it can be observed that the state had considered the impact on the applicant’s religious freedom in concrete. To this end, the state had considered that the requirement to appear bareheaded on the photograph was only incidental. Striking the balance, the state was of the opinion that the ‘nuisance’ for the applicant does not weigh up against the general interest of combating passport falsification. The state had considered:

People who consider themselves duty-bound to wear turbans are not obliged definitively or even repeatedly to refrain from doing so, but to do so just once, for the short time required to take a photograph.30

The Committee reverted to the starting point by questioning whether a turban actually prevented the wearer being properly identified. Like in the school cases, the Committee questioned this assumption of the state.

The Committee observes, however, that the State party has not explained why the wearing of a Sikh turban covering the top of the head and a portion of the forehead, but leaving the rest of the face clearly visible, would make it more difficult to identify the author, who wears his turban at all times, than if he were to appear bareheaded.31

Moreover, the Committee pointed out an interesting inconsistency in the state’s reasoning. The identity photograph regulations are aimed at safeguarding identification. How could a Sikh be properly identified when there would always be a discrepancy between how he is portrayed on the photograph – without a turban – and how he goes around in real life – with a turban?

Nor has the State party explained in specific terms how bareheaded identity photographs of people who always appear in public with their heads covered help to facilitate their identification in everyday life and to avert the risk of fraud or falsification of passports.32

Anticipating on what this rule could lead to, the Committee pointed out that it may well occur that precisely the discrepancy between the identity photograph and real life would result in the applicant being compelled to remove his turban at every check.33 This possibility thus impacts on the proportionality of the measure.

Colliding interests (second question)

A key question regarding bans on religious symbols is how the various interests involved should be assessed and consequently balanced. On the one hand, there is the individual interest of the wearer. In none of the cases, it is disputed that the turban is worn for religious reasons. It can be seen, though, that the weight of the wearer’s interests is assessed differently. In the Jasvir Singh case, the Court denoted the applicant’s interest in manifesting his religion by wearing his turban as a general reiteration of the significance of the turban:

La Cour rappelle avoir déjà jugé que le port du turban par les hommes de confession sikhe pouvait être considéré comme «un acte motivé ou inspiré par une religion ou une conviction religieuse», la religion sikhe imposant en effet à ces derniers le port du turban en toutes circonstances.34

This is no more than a statement that the Sikh religion imposes the requirement to wear the turban. The Committee reiterates in the Bikramjit Singh case how the applicant experiences the significance of the turban which sounds slightly more compelling:

[F]or Sikhs males, wearing a keski or turban is not simply a religious symbol, but an essential component of their identity and a mandatory religious precept.35

On the other hand, there is a variety of interests on the side of the state to impose limitations on the wearing of the turban. In the cases discussed, these interests are public order and safety, and the rights and freedoms of others. In the previous sections, it was already discussed how a particular approach can involve a more or less thorough assessment of the interests. In the present section, the role of the interests in the balancing exercise is further elaborated on.

Balancing exercise

In the school cases, it is the state’s contention that banning religious symbols safeguards the rights and freedoms of others. This contention is part of the wider assertion that the mere visibility of religious symbols within the school environment is capable of exerting inadmissible influence on other pupils. Furthermore, such influence is taken to provoke social unrest and pose a danger to pluralism:

[I]l incombait aux autorités nationales, dans le cadre de la marge d’appréciation dont elles jouissent, de veiller avec une grande vigilance à ce que, dans le respect du pluralisme et de la liberté d’autrui, la manifestation par les élèves de leurs croyances religieuses à l’intérieur des établissements scolaires ne se transforme pas en un acte ostentatoire, qui constituerait une source de pression et d’exclusion.36

Incidents had occurred at French schools. However, once the 2004 Act had entered into force, the actual occurrence of improper proselytism or social unrest had become of little importance to arising conflicts. As previously stated, the Act in itself rendered unnecessary any thorough assessment of the interests involved, as it was the very premise of the Act that religious symbols infringed on the rights and freedoms of others. It can indeed be observed in the Jasvir Singh and Bikramjit Singh cases that the authorities no longer seemed to really look into whether the rights and freedoms of others were actually infringed on. Furthermore, in preventing a more concrete assessment, the Act did not require an examination of the particular school environment, e.g. the composition of the school population as to religious plurality, the age of the pupils or the general room at school for religious manifestations.

It could be imagined that assessing the relation between those wearing religious symbols and those whose rights and freedoms are possibly infringed on is relevant for establishing such an infringement in the first place. A comparison with teachers wearing religious symbols puts this statement in perspective. One of the arguments against teachers wearing religious symbols is that as a figure of authority, teachers pose a significant example for their pupils. Accordingly, when teachers would wear a religious symbol, this could convey an influential message to their pupils. Reference can be made here to other Court cases where such factors were explicitly weighed in the balance. See, for instance, the Dahlab decision where the relatively young age of the pupils was included in the conclusion in that these pupils were impressionable by religious symbols:

The Court accepts that it is very difficult to assess the impact that a powerful external symbol such as the wearing of a headscarf may have on the freedom of conscience and religion of very young children. The applicant’s pupils were aged between four and eight, an age at which children wonder about many things and are also more easily influenced than older pupils.37

Also here, it is really only an assumption that pupils of young age are especially vulnerable to religious influences, but at least, this particular factor is made explicit. When applying this argument a contrario to pupils among themselves, it can be questioned whether the influence of pupils on each other is really such that it is capable of constituting improper proselytism. Still, even if it would, the necessity and proportionality of a general ban can still be questioned.

The Lautsi case is another example where other factors were included in the balance struck between the right to religious freedom and the interest of the state. The question whether a crucifix on the school wall infringed on pupils’ religious freedom was answered by engaging other factors such as the school curriculum and the variety of religious events celebrated at the school:

74. Moreover, the effects of the greater visibility which the presence of the crucifix gives to Christianity in schools needs to be further placed in perspective by consideration of the following points. Firstly, the presence of crucifixes is not associated with compulsory teaching about Christianity … Secondly, according to the indications provided by the Government, Italy opens up the school environment in parallel to other religions. The Government indicated in this connection that it was not forbidden for pupils to wear Islamic headscarves or other symbols or apparel having a religious connotation; alternative arrangements were possible to help schooling fit in with non-majority religious practices; the beginning and end of Ramadan were ‘often celebrated’ in schools; and optional religious education could be organised in schools for ‘all recognised religious creeds’ … Moreover, there was nothing to suggest that the authorities were intolerant of pupils who believed in other religions, were non-believers or who held non-religious philosophical convictions.38

The heart of the matter is that including relevant circumstantial factors in the balance allows for a more specific balancing exercise which rests less on general notions. If it is considered that the wearer of religious symbols infringes on the rights of others, while acting in contact with them, it is justified to ask what the nature, the frequency and the purpose is of that contact. It is these specifications of the contacts which determine whether a religious symbol can be rightly considered as infringing on others’ rights. Put differently, such specifications allow for ‘objectifying’ such assumed infringement. Moreover, they are instrumental in assessing the proportionality of an interference with a person’s religious freedom.

In the official documents cases, the state contended that the religious symbols in question were not in keeping with the regulations on identification. The state advanced that the rule that people appear bareheaded on the identity photograph safeguarded public safety. The logic was that only in that way could people be properly identified, which then also prevented falsification and fraud. It was already shown how the Committee removed the basis of that logic by questioning how a head covering could stand in the way of identification.39 Moreover, by extrapolating the consequences of the ban, the Committee showed clearly that the regulations were not subsidiary and proportional to their purpose.

Indeed, the interests for an individual to wear his religious symbol may be so entwined with other interests that testing the proportionality of bans should have regard for these other interests as well. Non-compliance may have extensive consequences for the wearer, such as expulsion or dismissal of the wearer who is thus denied access to education or work. In the identity photograph cases, Ranjit Singh’s non-compliance with the identity photograph regulation not only caused him to lose legal residence, but also access to the free public healthcare system, and social benefits.

Simply maintaining that the wearer can take off his religious symbol in order to prevent this from happening runs the risk of unjustifiably ignoring relevant factors, although it has been standing case law of the Court to apply such reasoning. The main consideration in this ‘particular regime-case law’40 was indeed that ultimately, religious freedom was safeguarded by the liberty to leave a regime, by resignation or otherwise. The point of departure was that when someone voluntarily chose to be part of a particular school or work environment, that person implicitly complied with the inherent limitation of that regime. See, for example, the very early case Senay Karaduman before the European Commission on Human Rights:

In choosing to pursue his studies at a secular university, a student submits himself to the university regulations.41

It would be sensible to see the argument that someone chose to be part of a particular regime in connection with the question whether an applicant actually had a choice, or put otherwise, to what extent an applicant actually had an alternative available:

The applicant further maintained that, contrary to the Government’s submissions, she had no choice but to teach within the State school system. In practice, State schools had a virtual monopoly on infant classes … accordingly, they were not accessible to her.42

Unfortunately, this argument of Dahlab on this point was ignored.

Religious symbolism (third question)

The example at the outset of this chapter regarding the sieve as a religious item brings up a delicate subject, i.e. the nature of the symbol itself. Because of its ‘unorthodox’ nature, the item was sceptically scrutinised for its religious character. Pastafarians in any case manage to rethink what makes a symbol a religious symbol. There is a wide variety of possible religious symbols, in divergent religions and beliefs, worn in different manners, in different times and for different reasons. The Muslim headscarf, the hijab, has been at the forefront of legal debate, just as the Muslim face veil, the niqab. Already for that reason, the cases discussed in the present chapter are interesting for including a symbol which has incited just a little less controversy.43

Untraditional symbol

Interestingly, the turban is a symbol of one of the world religions, just like the headscarf. Furthermore, the turban could – arguably – be said to be part of a religion that is not considered as traditionally belonging to (in this case) France’s legacy. The fact that the turban has not been part of this legacy for so long yet may play into the strain which it puts on the French arrangements of religion in public space. It can be observed that the 2004 Act was the result of a gradual development of the sentiment that non-established religions were claiming an inappropriate amount of space. While the headscarf was prominently referred to, turbans were put on a par with headscarves, in being considered ‘conspicuous religious symbols’.

What is remarkable of the official document cases is that the turban apparently did not pose any problems in many years before. As described in the facts of the cases, both Mann Singh and Ranjit Singh had no problems in obtaining official documents which portrayed them wearing turbans. The government brushed away this fact by stating that ‘such previous tolerance’ does not detract from the possibility of imposing these regulations anyhow. Evidently, the developments around the 2004 Act played a role here as well.

A difficult question is how to define a symbol as religious or whether such definition is even necessary, feasible or desirable. Interestingly, the 2004 Act literally speaks of ‘symbols which ostensibly manifest religion’. This description has resulted in a distinction between ‘conspicuous’ and ‘discrete’ religious symbols. The school cases demonstrate that this distinction is not self-explanatory. On the face of it, and also on the basis of the Ministerial Circular, one would think that the distinction refers to the size of the symbol and not to the character of the symbol. However, the fact that the pupils in the cases discussed wore a modest version of the turban, and even a hat, throws doubts on this thought. The government reasoned that despite the lack of an inherent religious character, the hat was obviously worn for religious reasons. This reasoning suggests attributing a religious character to seemingly common garb which smacks of theological interpretation.

Interpreting symbols

In principle, (judicial) authorities should be wary in stipulating interpretations of religion and religious symbols. It has been formulated clearly by the Court itself in the Kosteski case:

[While] the notion of the State sitting in judgment on the state of a citizen’s inner and personal beliefs is abhorrent and may smack unhappily of past infamous persecutions.44

Through the years, the Court has developed general principles for dealing with definitions. Reference can be made here to the criteria for a religion or belief in the case of Cosans and Campbell. Furthermore, the Arrowsmith case has been crucial for articulating the ‘necessary link’ between a religion or belief and a manifestation. This line of case law confirms that the Court has been reluctant in providing substantial definitions of key concepts. In a way, the ‘particular regime-approach’ can be seen as circumventing definitional questions as well.

In the previously mentioned Dahlab case, though, the controversial statements on the significance of the headscarf (repeated in the later Sahin case) seemed to break with the Court’s usual deference. In more recent cases, the Court seems to have reverted to this deference. In the cases of Lautsi and Eweida, both involving Christian symbols,45 the Court was not lured into making theological assessments of the religious significance.46 In Lautsi, the Court did not follow the state’s elaborate exposé on the significance of the crucifix, and briefly accepted the religious significance. In Eweida, the Court reaffirmed that state neutrality precludes the state from ‘assessing the legitimacy of religious beliefs or the way those beliefs are expressed’ (see also Hill 2013: 194). Furthermore, an echo of the Arrowsmith criterion can be seen in the Court’s statement that there needs to be ‘a sufficiently close and direct nexus between the act and the underlying belief’.47

As to the cases discussed, the focus of the judicial assessment, of the Court as well as of the Committee, was not on whether the turbans could be qualified as religious symbols. Rather, after accepting that they are religious symbols, the judicial reasoning relied on the balancing test. That said, the school cases do reveal that the domestic authorities struggled with applying the definition of discrete symbol.

Conclusion: future (tur)bans

What can seem like a piece of cloth to one person, is the carrier of faith for another. Where a sieve is seen as kitchen tool to some, it is employed as a tool to make a point by others. While the issue of religious symbols seems to be in relatively calm waters for now, it will certainly remain reason for battles to come. The present contribution has singled out some questions which can be expected to be of relevance in these battles, and illustrated those questions with case examples.

One of the things which (implicitly) came to the fore was the challenge for states to regulate religion in public space to begin with. Because religious freedom has been acknowledged as a fundamental right, it occupies a special position regarding, for instance, the grounds for exemption of rules. Inevitably, this acknowledgement creates tension while at the same time religious freedom encompasses such a wide range of convictions that it can be questioned whether this tension is valid. That said, it does not go without saying that the wide range of convictions are treated similarly, even leaving open the question of what can be considered similar. While the French idea of equality presents a rather straightforward conception of equality, it can be questioned whether the result can be necessarily considered equality. In England, a substantive idea equality holds sway, but sentiments of inequality as well.48 In any case, regardless of arrangements of religion in public space, claims involving religious symbols do not always fit into these arrangements.49

It was shown how important proportionality of limitations on religious symbols for assessing (or imposing, for that matter) these limitations are. Proportionality is key to striking the proper balance between the various interests involved, and to attuning a balancing test to specific situations. The entire wording of the limitation clauses in the legal provisions of religious freedom has already included the proportionality test. The actual application of proportionality, however, has not always been employed optimally.50 The Eweida case signalled a shift back of the Court to attributing more weight to the proportionality test.51 This trend has been confirmed in other contexts of recent cases such as Vartic v. Romania in which the religious dietary requirements of a detainee were at issue.52

The renewed emphasis on proportionality is to be welcomed as it allows for sound reasoning which after all is the foundation of the legal point of view on specific problems. Furthermore, focus on the balancing of interests can avoid unnecessary complications on questions concerning religion and religious symbols. Moreover, it allows for pragmatic solutions which avoid dogmatic reasoning. That must surely reassure Pastafarians.

[Author’s note: Hana van Ooijen has conducted her doctoral research at the Netherlands Institute of Human Rights (Utrecht University). Her dissertation ‘Religious Symbols in Public Functions: Unveiling State Neutrality’ was published in 2012 by Intersentia. The present contribution partly draws on the author’s doctoral research.]
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47  Eweida, para. 82.

48  E.g. in the Eweida case, the applicant had pointed out that headscarves and Sikh bracelets, karas, were accommodated whereas crosses were not.

49  A point which has not been elaborated is the difference in approaching the issue of religious symbols from the perspective of religious freedom or (also) from the perspective of non-discrimination. In England, these different approaches have led to different results, e.g. van Ooijen 2012a.

50  In the ECHR case law, the margin of appreciation has reduced the application of the proportionality test. The Court offered the following consideration in para. 121 of the Sahin case: ‘Besides, having found that the regulations pursued a legitimate aim, it is not open to the Court to apply the criterion of proportionality in a way that would make the notion of an institution’s “internal rules” devoid of purpose.’

51  Cf. Hill (2013: 199): ‘the juridical battleground will be firmly sited within Article 9 (2).’

52  ECtHR, Vartic v. Romania, (no. 2), Application no. 14150/08, 17 December 2013. Saïla Ouald Chaib (2014) does place critical comments to this judgment regarding the application of a ‘significant disadvantage’, a criterion which was also at play in Eweida. These comments seem to be validated by the judgment of the Court in the case of the Church of Jesus Christ of Latter-Day Saints v. the United Kingdom, Application no. 7552/09, 4 March 2014, where the Court deemed the refusal of tax exemption within the state’s margin of appreciation inter alia because of the lack of a significant disadvantage.


24

Limitations on religious freedom in Islam

Rethinking through the Maqasid?

Abdullah Saeed



Religious belief is central to much of human experience. Even before the advent of formal religious traditions, the search for God or for some kind of transcendental being was an integral part of human history. Religious belief and faith are ingrained in the human psyche, and religious traditions are an important aspect of the lives of most human beings, bringing hope and consolation to billions of people. Furthermore, religious identity remains closely tied with community. Given this, it is perhaps not surprising that the struggle for religious freedom has been ongoing for many centuries (see University of Minnesota Human Rights Library).

Many religious traditions have struggled to accept the notion that religious freedom should be permitted for all, especially when departure from one religious tradition leads adherents to take up another. Laws against religious conversion or what is known as apostasy are present in the dominant monotheistic traditions of Christianity (see, for example, Deuteronomy 13: 6), Judaism (see, for example, Stanton and Stroumsa 1998), and Islam.1 Many individuals have, in the past, been put to death for changing their religion or for failing to convert to a particular tradition. For example, in the fourteenth and fifteenth centuries CE, many Muslims and Jews in Spain were slaughtered as infidels and religious enemies for refusing to be baptized into the Christian faith (Zagorin 2003). Furthermore, the religious intolerance and violence that followed the divisions created by the Lutheran Reformation and counter-reformation culminated in the Thirty Years’ War (1618–1648), ultimately decimating large parts of Europe (Fiala 2013).

However, between the seventeenth and twentieth centuries CE, a significant shift in attitude occurred in Western societies. Replacing the assumption that it was justifiable to maintain religious unity by force, the view that it was wrong to use coercion or to kill in the cause of religion came to prevail (Zagorin 2003). Although examples of religious intolerance in Western societies continued to occur, this shift in the dominant attitude towards religious freedom was significant. Laws of apostasy and punishment using the death penalty gradually lost their importance in these societies. In the face of this global trend, today, Islam seems to be the only major religion to maintain that conversion away from the religion (apostasy) must be punished with death. In a number of Muslim-majority countries such as Saudi Arabia, apostasy laws and the associated death penalty still prevail. Given this situation, it is important to explore the issue of apostasy and ways of rethinking this in the context of Islam, as part of an argument for freedom of religion among Muslims. Hence the focus of this chapter.

This chapter explores briefly the notion of religious freedom in Islam, and outlines efforts towards a new understanding of traditional interpretations. Specifically, this chapter shows that by utilizing the maqasid al-shari’a (the aims and objectives of shari’a) – and in particular the concept of “inductive corroboration” – Muslim thinkers can argue for a notion of religious freedom that is in line with Article 18 of the Universal Declaration of Human Rights (UDHR).

Religious freedom and traditional Islamic law

Contrary to popular belief, the Qur’an contains many texts – revealed in both the Meccan and Medinan periods – that uphold the right to freedom of religion. These texts recognize each individual’s right to believe or not to believe in God. The Prophet Muhammad (d. 632 CE) respected this right throughout his life. However, traditional Islamic law and theology developed a range of limitations on this freedom in the post-prophetic period. The most notable of these are the laws relating to apostasy, blasphemy, heresy, and hypocrisy, and they are, by and large, in the area of limitations on Muslims. For the purpose of this chapter, I will not be dealing with any restrictions or limitations that may exist in Islam on the religious freedom of non-Muslims under Muslim rule.

Historically, apostasy (ridda) was defined as the unbelief of a Muslim who had earlier accepted Islam of his or her own free will, which suggests that an apostate is a Muslim who rejects Islam and/or converts to another religion. The majority of Muslim jurists have maintained that apostasy is a crime that should be punished by death.

The notion of blasphemy initially related to the prohibition of the use of foul language with respect to the Prophet Muhammad (sabb al-rasul), although that stipulation was later extended to include foul language in relation to either God (sabb Allah), any of the angels, or other prophets. Anyone using such offensive language was considered to be a “blasphemer” and grave sinner, and if the blasphemer was Muslim the transgression was punished by death.

The notion of heresy was often associated with “intellectual rebellion,” when this was seen to be insulting to the Prophet Muhammad’s honor. However, this was an ambiguous concept that was difficult to regulate by law. Some scholars considered it to be a crime punishable by death, although there was no consensus among Muslim jurists on the definition of a heretic (zindiq).

The transgression of religious hypocrisy (nifaq) dates back to the time of the Prophet. During the Medinan period (622–632 CE), Qur’anic revelation included many references to religious hypocrites (munafiqun) and hypocrisy (nifaq). Muslims were warned that hypocrites were a danger to the Muslim community. One Qur’anic text (9:73) commands the Prophet to engage in jihad against any hypocrites and unbelievers who were engaged in hostilities; other verses warned them of punishment in hell. However, no text in the Qur’an orders Muslims to kill hypocrites or states that hypocrisy should be punished by death. Despite this, some religious authorities attempted to equate hypocrisy with apostasy.

These ideas continue to dominate much of Muslim thinking about the religious freedom of Muslims today. Their dominance has been such that any discussion on a right to freedom of religion as expressed in Article 18 of UDHR is still problematic for many Muslims, particularly in relation to the issue of “change of religion.” Many examples of limitations on religious freedom can be found in the legal systems of many Muslim-majority states even today. Nevertheless, a growing number of Muslims argue that freedom of religion is an important right that can be supported by the Qur’an and the practice of the Prophet Muhammad. Before outlining their arguments, it is useful to examine the development of these limitations.

The notion of “protection of religion”

The classical legal texts from each of the surviving schools of Islamic law establish a range of limitations on the religious freedom of Muslims. Many of these limitations were developed during the post-prophetic period on the premise of the protection of religion (hifz al-din). Andrew March summarizes this concept:

Religion consists of divine rules which God has revealed through prophets to guide mankind to truth in matters of belief and to good in matters of behavior and social relations. Religion constrains mankind by these rules and brings them into submission to their commands and prohibitions so that they may attain the happiness of this world and the next.2

However, the sense in which the jurists understood the protection of religion to be one of the aims of the shari’a (Islamic law) was connected to the notion that as Islam was established by God as the final religion, it was therefore valid for all time. According to this view, God gave us the freedom to adopt a religion, but individuals had the responsibility to ensure that the religion they professed was valid.

Jurists have established the way in which the shari’a protects religion by establishing certain positive elements of religion and specifying the removal of potential harmful elements (March 2012: 364). In the words of the famous legal theorist Abu Ishaq al-Shatibi (d. 1388 CE) who wrote extensively on the maqasid al-shari’a (objectives of shari’a): “Preserving religion involves calling to it with promises and warnings, fighting those who resist it and those tumors who rot it from within, and repairing any accidental unforeseen defects.”3

Jurists then elaborated three levels necessary for the “protection of religion”: necessities (daruriyyat), needs (hajiyyat), and improvements (tahsiniyyat). The first level (daruri) involves faith in God, which is necessary for any act to be valid in the eyes of God. The first necessary level for the protection of religion is therefore “establishment of faith in the hearts” of human subjects. This includes the first pillar of Islam: the declaration of God’s unity and Muhammad’s prophethood (March 2012: 364). Building on faith, the second level (haji) consists of worship as expressed in both the inner and outer aspects of humankind’s behavior.4 This level includes the remaining pillars of Islam: prayer, zakat, fasting, and the pilgrimage to Mecca (March 2012: 364–5). Finally, the third level (tahsini) includes the “supererogatory prayers, pilgrimages, good works, and acts of charity, which might contribute to the perfection of religion when the earlier stages of belief have been achieved” (ibid.: 365).

Generally, jurists further elaborate several means by which protection of religion could be assisted: the killing of self-declared and self-obscuring apostates, combating pernicious innovations (bid‘a) in religious matters by punishing the innovators (mubtadi‘un) and occultists, and forbidding sinful behavior, which is punished through both prescribed (hudud) and discretionary (ta‘zir) penalties (March 2012: 366). The removal of specific threats to the protection of religion went on to provide the foundation for many aspects of Islamic public and criminal law (ibid.: 367).

Shari’a and Apostasy: emerging new understandings

In line with the notion of “protection of religion,” conversion from Islam to another religion (apostasy) was not considered a “right” from the jurists’ point of view. Indeed, most jurists considered conversion from Islam a crime. For them, Islam is the only valid religion and its authority and authenticity are beyond doubt: having recognized this, a Muslim should not even contemplate leaving Islam. From this perspective, an individual leaving Islam is considered to be following a path that will ultimately lead to eternal damnation in hell, which calls for community intervention. Moreover, the jurists argued, apostasy that openly challenges the validity of Islam could undermine the ranks of the Muslims. Indeed, the most dangerous thing for a community is the chaos caused by disruption to its commonly held beliefs, causing intellectual disarray and a lack of trust in what preserves its order. Thus, the apostasy of a Muslim could be considered much more dangerous than mere unbelief, because apostates have been exposed to the proof and evidence that led to belief in Islam by free choice, whereas a non-Muslim by birth has not had this opportunity.5 For these reasons, when the jurists discussed protection of religion they did not include the freedom to convert to another religion as part of such protection.

From the jurists’ point of view, apostasy was punishable with the death penalty. This penalty was developed on the basis of certain sayings (hadith) attributed to the Prophet Muhammad. The most obvious of these is the hadith that states: “Whoever changes his religion, kill him.”6 There are several other examples of hadith in which the Prophet reportedly ordered the execution of specific individuals, and these are often used to bolster the argument that the appropriate punishment for conversion from Islam is death.

Not all Muslim scholars today take this view, however. In the modern period, Mahmud Shaltut – the highest religious authority in Egypt during the 1960s – argued that apostasy was not a criminal offence under Islamic law (Farooq 2007). Elaborating further, Saif al-Deen Abdul-Fattah clarifies that the historical incidents of apparent apostasy were cases of state or national security, where the penalty for apostasy was applied to protect the whole state, instead of applying the penalty for simple cases of individual changes of religion (Farooq 2007). Taha Jabir al-Alwani, one of today’s leading Muslim scholars, similarly notes that although the Qur’an is quick to condemn the act of a Muslim abandoning Islam, it does not prescribe a worldly punishment for this action.7

In al-Alwani’s view, apostasy during the time of Prophet Muhammad was foremost a political issue,8 so that if someone left Islam without causing harm to others there was no earthly punishment for that person (Farooq 2007). He argues that this is made evident by the records stating that during the time of the Prophet some people would convert to Islam in the morning and then leave Islam at night (ibid.). Abdullah Bin Hamid Ali, in an article on the politics of compulsion, agrees:

It is my educated belief that the injunction to execute apostates during the Prophetic era was introduced into the legal parlance as a way to discourage defection from the Muslim military forces.

(Ali 2011: 3–9)

Mohammad Omar Farooq highlights the specific circumstances wherein a Muslim leaves Islam and encourages others to fight against Muslims; such an act is considered akin to treason and punished accordingly (Farooq 2007).

Looking to the historical evidence, Mohammad Hashim Kamali, another leading Muslim thinker based in Malaysia, suggests that the Prophet did not treat apostasy as a proscribed offence (hadd), but instead pardoned many individuals who had embraced Islam, renounced it, then embraced it again (Kamali 1994). Similarly, Abdullah Bin Hamid Ali notes that “the fact that the lives of known hypocrites [munafiqun] who did not disengage from the community, despite being unbelievers or apostates, were spared by the Prophet is further evidence that people were not killed for simply leaving Islam” (Ali 2011: 3–9).

Traditional Islamic law has, therefore, sometimes adopted more restrictive approaches to freedom of religion than is evidenced by the teachings of the Qur’an or the actions of the Prophet. This has, in some cases, brought traditional Islamic law into conflict with modern standards pertaining to freedom of religion. A modern articulation of religious freedom is Article 18 of the Universal Declaration of Human Rights (UDHR). This is compared briefly with Islamic teachings and tradition below.

Article 18 of the Universal Declaration of Human Rights

In many contemporary societies, the notion of freedom of religion is understood in relation to Article 18 of the UDHR:

Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship, and observance.

This statement declares that freedom of religion is a fundamental human right, and it identifies a number of aspects of this freedom. Firstly, this statement asserts the right of an individual to adopt a religion or belief of his or her choosing. Secondly, it affords individuals the right to practice their religion openly. Finally, it allows an individual the right to change his or her religion without coercion or disadvantage. Although the implications of these rights for the community are worth examining, my focus in this chapter is freedom of religion for the individual.

Article 18 of the UDHR has been incorporated into other international instruments, such as the International Covenant on Civil and Political Rights and the UN Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief. For many, Article 18 of the UDHR is the standard for all societies.

Some Muslim states remain doubtful – or even antagonistic – towards this “universal” declaration on religion,9 although the majority of Muslim states today are parties to important UN conventions on human rights with similar conceptions of religious freedom to Article 18.

However, throughout most of the history of Islam, Muslim states have recognized (at least in principle) the right of the individual to freedom of religion. The Qur’an evidences a remarkable degree of tolerance towards other religions: it not only recognized the diversity of religious traditions, institutions, and values of the period, but acknowledged that these belief systems were important to those people who practiced them. While the Qur’an and the Prophet seem in many instances to support the idea of religious freedom as expressed in Article 18, the picture is not clear when it comes to traditional Islamic law. Dominant views make it very clear that limitations must exist on the religious freedom of Muslims. Any effort to deal with the question of religious freedom for Muslims today will require some grappling with the texts, opinions, and legal positions that are a part of traditional Islamic law and used by opponents of religious freedom among Muslims.

Toward this end, the following section briefly examines how the concept of maqasid al-shari’a (the aims and objectives of shari’a), in particular the notion of “inductive corroboration” can assist us in gathering support from Islamic tradition for the notion of religious freedom as articulated by Article 18 of the UDHR.

Maqasid al-shari’a

Maqasid al-shari’a refers to the goals and objectives of the shari’a: either generally, or in reference to its particular themes and subjects (Kamali 2011: 248). Early scholars of maqasid identified five essential goals (daruriyyat): the protection of religion, life, intellect, property, and family (March 2012: 364). Of these, for our purposes, it is the “protection of religion” that we will be focusing on. This framework of “protection” includes rules about limitations on religious freedom as developed in traditional Islamic law. Although such rules may have worked effectively in the pre-modern context, in the modern period religious freedom has become an important value and, in a Muslim context, limitations on religious freedom that are not supported by the Qur’an and the Prophet Muhammad’s practice may have to be reconsidered.

For this reason, a wide range of Muslim scholars have begun to argue for traditional rules regarding limitations to be re-evaluated and for the notion of freedom of religion as expressed in Article 18 to be adopted. Taha Jabir al-Alwani – a major contributor to the discipline of fiqh for minorities (fiqh al-aqalliyyat) and principles of jurisprudence (usul al-fiqh) – argues that the Qur’an’s support of freedom of conscience and belief is undeniable. He notes that approximately 200 Qur’anic verses support the view that the Qur’an does not condone any form of coercion that violates an individual’s right to freedom of belief.10 For Abdulaziz Sachedina, freedom of conscience and religion is “fundamental to the Koranic vision of religiosity.”11 Saif al-Din Abdul-Fattah, Professor of Political Theory at Cairo University, suggests that the oft-quoted Qur’anic verse “there is no compulsion in religion” (2:256) provides the rule that governs freedom of religion. He argues that religion “cannot by any means be compared to a trap; [where] whoever is trapped in it can never get out” (Abdul-Kareem 2013). Obaidullah Fahad Falahi argues that the Qur’an clearly “invalidates all kinds of compulsion (ikrah) in the faith” (2009–2010). These scholars support their positions with definitive texts from the Qur’an and hadith.

Their approach is similar to that of Kamali, who suggests that many Qur’anic verses provide significant weight towards a modern understanding of religious freedom as a valid goal or objective of the shari’a. In his well-known text Freedom of Expression in Islam, Kamali declares that the Qur’an is “consistent in its affirmation of freedom of belief and it fully supports the conclusion that the objectives of the shari’a cannot be properly fulfilled without granting people freedom of belief, and the liberty to express it.”12

Kamali proposed expanding the list of five essential goals (daruriyyat) in the maqasid al-shari’a to produce what he described as an “open chapter of the shari’a that could evolve in tandem with the progress of science and civilisation” (Kamali 2011: 247). In his view, the classical approach of principles of jurisprudence (usul al-fiqh) has been weighed down with technicality and literalism, whereas the maqasid look to the future and permit innovative approaches to the shari’a and to contemporary issues (ibid.: 246). To this end, Kamali proposes the use of specific tools to situate the validity of the maqasid according to an open-ended scale of values: namely, induction (istiqra’), unrestricted reasoning (istidlal), human intellect (‘aql), innate human nature (fiṭra), along with the textual guidelines of Islam (ibid.: 266). These are expected to lead to the realization of benefits for human beings at both individual and societal levels (ibid.: 249).

In Kamali’s system, the validity of the maqasid is first determined by reference to a definitive text of the Qur’an or hadith. If no reference is available for the subject of enquiry, recourse can then be had to the other tools. In addition, various textual references on a subject – all of which may be allusions rather than decisive declarations – can be read together to provide a collective meaning or to give weight to a specific matter (Kamali 2011: 257–8).

Kamali suggests that as the maqasid pertain to the goals and objectives of the shari’a, they cannot be logically limited to a particular number: the shari’a itself is not limited in that sense. Muslims understand the shari’a to have ongoing relevance and the capacity to grow and develop through independent reasoning (ijtihad); hence, the goals and the objectives of the shari’a must also continue to evolve (Kamali 2011: 266). Kamali’s approach thus provides Muslims with an open-ended intellectual framework for reconsidering traditional rules or practices in line with modern values and conditions (March 2012: 369–70).

Inductive corroboration

A key idea associated with maqasid al-shari’a methodology is “inductive corroboration,” which can help provide a stronger textual basis for specific principles as well as rules in the shari’a. For instance, a large part of the principles of Islamic jurisprudence (usul al-fiqh) literature deals with the sources (or principles) on which the law is based, and the textual bases of those sources. Specific sources of law are arrived at after an extensive search and examination of the material upon which the shar’ia is based, and texts of the Qur’an and the Sunna substantiate the importance of these sources, or principles, as well as the hierarchy of these sources to be relied upon.

Shatibi proposes that even in the case of sources of law, it is essentially a process of inductive corroboration (istiqra’) that provides a justification for the authority of the sources themselves. Shatibi’s inductive corroboration brings together a vast array of evidence (textual and other) to support a particular source in law and to afford it authority (see also Hallaq 1985–86: 91–2). For Shatibi, certainty about the general principles of the law must be derived from conclusive textual evidence (adilla) – which he sees as being rare – or from “an inductive survey of the multitude of probable pieces of evidence supporting these principles” (Hallaq 1990: 25). Shatibi argues that the sum of such pieces of evidence will be the main source of certainty in law. For example, each individual chain of transmission of the hadith reports is undeniably probable. Once a sufficient number of reports that state the same thing are brought together, the contents of the reports become certain through inductive corroboration. Indeed, Shatibi argues that even the five pillars of Islam and the authoritativeness of sources such as consensus (ijma‘) are known on this basis (Hallaq 1990: 25). Similarly, the necessary and universal objectives of shari’a elaborated by the great theologian Abu Hamid al-Ghazali (d. 1111 CE) and other scholars, such as the protection of the right to own property, are not individually certain: they are merely probable. Nevertheless, according to Shatibi, “in their multitude they corroborate and affirm the validity of these principles beyond any doubt” (Hallaq 1990: 25–6).

Shatibi also proposes that the evidence that can be considered to provide the certainty of sources of law or legal principles is not limited to the exact texts of the Sunna (hadith) or the Qur’an, but can extend to thematic induction (istiqra’ ma‘nawi) regarding “the spirit and the letter of the shari’a” (Hallaq 1990: 26). Thus, if an issue or theme reoccurs in the Sunna or the Qur’an, or if there is compelling circumstantial evidence, according to Hallaq, this will “inevitably” lead to certainty for Shatibi (ibid.: 26). Indeed, Shatibi states that “widespread and constantly recurrent themes or statements … rank equally with decisive and conclusive texts” (ibid.: 26–7). In Shatibi’s theory of inductive corroboration, “all mutawatir and mashhur reports have a force equivalent to that of summative induction” (ibid.: 27). Thus, for Shatibi, inductive corroboration provides the means to arrive at certainty of knowledge and the foundations of the law. Both the source of law and specific objectives are based on this kind of reasoning.

In relation to specific objectives of shari’a, for example, a number of Qur’anic texts suggest that protection of a human being’s life is absolutely essential as far as law and religion are concerned. Following these texts will lead to the understanding that life is and should be protected. However, Shatibi goes beyond these individual or particular pieces of textual evidence about the protection of life. In a variety of contexts, the Qur’an actually emphasizes the importance of respect for life and highlights that it is the community’s responsibility to preserve it. Without taking into account the entire Qur’anic text, the bulk of the hadith material, the consensus around this issue, and the kinds of analogical (or rational) reasoning that can be applied in relation to the value of the protection of life, the individual pieces of evidence remain probable. Once all these different texts, precedents, and arguments are put together collectively, relying on the notion of “inductive corroboration,” however, they lead to the kind of importance that can be considered, in Shatibi’s opinion, to be aligned with certainty.13

Revisiting Article 18: Maqasid and freedom of religion

Using Shatibi’s notion of inductive corroboration as a key tool, we may need to return to particular pieces of evidence – both textual and rational – and apply them to the case of whether a modern conception of freedom of religion that is in line with Article 18 of UDHR can be supported. A relevant issue here is the extent to which there is the necessary evidence within the Islamic textual and legal tradition to provide an authoritative position on freedom of religion. The key elements of freedom of religion identified in Article 18 are therefore revisited below in this context.

The protection of an individual’s right to freedom of religion can be examined using texts from the Qur’an and various associated prophetic traditions. The Qur’an presents religion as a human good whose protection is of utmost importance. Protecting the right of an individual to believe and practice the faith and religion of his or her choice is one of the most important functions of the community and government. In the Qur’an, God’s plan for humankind is not that everyone should follow the same path: instead, belief is left to individual conscience and personal reflection, and should be sincere. From the perspective of the Qur’an, forcing belief on another does not result in genuine belief, which is an essential element of faith. The Qur’an therefore condemns hypocrisy and hypocrites in many verses, and exhorts sincerity (see 9:68, 63:1). It also condemns attitudes that promote blind imitation of ancestral precedents at the expense of independent thought and personal conviction (Kamali 1997: 101. See also Q. 2:170). The Qur’an declares: “Had God willed it, He would have guided all to the right path.”14 Moreover, on the Day of Judgment individuals will stand before God and be questioned about what they did or failed to do (Q. 10:41). Accountability is thus very closely connected to the individual and the personal responsibility to choose.15

For the Qur’an, revealed religion is sacred and each scripture must be approached with respect. Both Judaism and Christianity, for example, are respected as “religions of the book” alongside Islam (Q. 5:69, 3: 113–114). The same degree of respect, however, is not shown to belief systems that involve practices such as idol worship, which were widespread in Arabia at the time of revelation: these beliefs and practices are not recognized as legitimate by the Qur’an. Despite this, the Qur’an urges Muslims to deal with all people – including idolaters – with respect, as long as they too show respect (49:11). The Qur’an also strongly rejects the idea of forcing anyone to adopt Islam, or of initiating hostilities towards any communities with whom Muslims had peaceful relations (9:4). As such, the Qur’an reflected a remarkable degree of tolerance towards other religions (5:69) at a time when religious tolerance was not generally the norm.

There is little disagreement among Muslim scholars on the legitimacy of conversion from one faith to another outside Islam. However, conversion of an individual from Islam to another religion has been consistently banned, and severe punishment applied as a deterrent. The question remains as to the extent to which the prohibition on conversion from Islam and its punishment are based on clear Qur’anic and prophetic guidance and whether there is room to argue for moving away from the death penalty for conversion to simply consider conversion a sin, not a punishable crime.

An examination of the Qur’an suggests that it does indeed uphold the view that individuals had the freedom to convert from Islam – if they desired – in a broad sense. The Qur’an makes it clear that individuals in Mecca were free to decide not to follow the Prophet and his teachings (17:15, 18:29, 6:104), although it criticizes those Muslims who converted from Islam: “The truth [has now come] from your Sustainer: let, then, him who wills, believe in it, and let him who wills, reject it” (18:29). Similarly, the Qur’an strongly emphasizes that individuals should not be compelled to believe in Islam: “There is no coercion in matters of faith/religion” (2:256). The Prophet’s duty was to deliver the message, not to determine who should or should not believe in this message (Q. 4:80, 24:54, 5:99, 64:12, 3:20, 88:21).

On a number of occasions, the Qur’an declares that those who move away from the true path of God and the Prophet are to be condemned and punished in the life after death (4:115; 72:23). However, in line with its view of individual and personal responsibility for matters of belief and religion, the Qur’an seems to allow Muslims the option to convert to their former religions or to any other religion during their lifetime (3:20; 64:12), even though it declares that this action will lead to the individual’s eternal damnation. The Qur’an also deals with what appears to be apostasy in several verses; but despite condemning those individuals who had – in some cases, repeatedly – committed the sin of apostasy (63:3), the Qur’an envisaged a natural death for them, rather than capital punishment.

There is no evidence to indicate that the Prophet Muhammad himself ever imposed the death penalty on an apostate for the simple act of conversion from Islam (Kamali 1994: 91). Such penalties were imposed by the Prophet in a number of specific cases, and were related to crimes other than apostasy. Notably, a report in the hadith collection of Bukhari (one of the most important and reliable collections of hadith for Sunni Muslims) details a man who came to Medina and converted to Islam. Shortly after his arrival, this man wanted to return to his former religion and asked the Prophet for permission to do so. The Prophet let him go without imposing the death penalty, or any other punishment.16

In early Islamic history, the question of apostasy appears to have been closely associated with the security of the Muslim community, and was defined in relation to combating treachery and aggression. Thus, the issue of apostasy at the time was closely related to both the identity and the survival of Muslims (Saeed 2011). Unbelief (kufr) on its own was not used in the Islamic legal tradition as a justification for war or for any form of capital punishment (ibid.).

However, in the Qur’an, conversion from Islam is strongly discouraged, because Islam is seen as the authentic religion of God and the approved path to God. This is based on belief in the oneness of God and Prophet Muhammad as the messenger of God. From a Qur’anic and prophetic point of view, any person who actually comes to Islam is embracing something that will lead to a very positive outcome in the life to come. Moving away from this promise for the next life is strongly disapproved of. Despite this, the Qur’an asserts that it is an individual’s responsibility to follow the approved path or not to follow it (27:92, 10:108). The vast array of Qur’anic texts and the practice of the Prophet thus demonstrate that while apostasy itself is strongly discouraged, they leave the issue to the individual, respecting the right of the individual to believe or not to believe, to remain a Muslim or to leave Islam. Inductive corroboration thus affirms this right and can be used to argue for an Islamic notion of religious freedom that is in line with Article 18 of UDHR.

Concluding remarks

Given the limitations that exist in traditional Islamic law on different aspects of religious freedom, it is difficult to argue for the universal religious freedom of an individual within a strictly traditional Islamic legal context.

However, as this chapter shows, there is a remarkable degree of support for religious freedom as expressed in Article 18 in the two most important sources of Islam: the Qur’an and the practice of the Prophet. The range of texts and precedents from various sources are so extensive that when brought together using Shatibi’s notion of inductive corroboration, the textual evidence available amounts to a high degree of certainty that Islamic law protects, to a large extent, modern notions of an individual’s right to freedom of belief and religion. In the maqasid literature, protection of religion (hifz al-din) is not explicitly concerned with religious freedom as articulated by Article 18 of the UDHR. Nevertheless, the notion of maqasid can be used to support a more expanded understanding of the protection of religion.

Certainly, there are encouraging signs of change in Muslim-majority countries, and despite the limitations on freedom of religion in traditional Islamic law, many Muslim-majority countries are adopting the standards provided in Article 18 of the UDHR. Obviously practice on the ground varies enormously, and much still needs to be done to implement these values. Given the importance of religious freedom in today’s world, Muslims need to rethink traditional limitations and adopt an understanding of religious freedom that is based on a wide range of Qur’anic and Sunna texts, as well as the broader aims and objectives of shari’a. In doing so they may need to redefine protection of religion (hifz al-din) and broaden it to cover the kinds of freedoms specified in Article 18 of the UDHR. The approach put forward by Shatibi is very helpful in this regard.

To achieve a genuine and sustainable shift in attitude among Muslims, support for freedom of religion must come from within the Islamic tradition. Islam plays a very important role in the social, cultural, political, and legal affairs of most Muslim-majority states (Baderin 2007: 1, 5) and there is evidence that Muslim communities are more receptive to change if it is justified and based on Islamic traditions and ideas (ibid.).

While the focus of this chapter has been on religious freedom in Islam, freedom of religion remains a challenge in some religious traditions. The approach of using key discourses from within the tradition to encourage re-interpretation or change may be helpful for similar debates on religious freedom occurring in other traditions. As one scholar has phrased it, “the implementation of international human rights norms in any society requires thoughtful and well-informed engagement with religion (broadly defined) because of its strong influence on human belief systems and behavior.”17
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Blasphemy, defamation of religion, religious hate speech
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Introduction

Both at the national level and at the international level, law-makers have been racking their brains over the conundrum of how to optimize both the right to freedom of expression and the right to freedom of religion or belief. Sometimes rightly – but often wrongly – the right to freedom of expression and the right to freedom of religion or belief are portrayed as colliding rights. And where fundamental rights potentially clash, dilemmas are posed: should one right prevail over another? How can we optimize both rights? Should we somehow balance these rights?

At the national level, blasphemy laws, religious hate speech laws, and memory laws all offer a priori answers to the question which right or interest prevails. These laws have in common that they provide state authorities with the means to take measures at the expense of free speech. The state may seek to justify such laws and policies by reference to the religious rights or at least ‘religious sensitivities’ of others (e.g. blasphemy laws). Or they may perhaps refer to the need to protect certain religious dogmas – e.g. the finality of the Prophet-hood of Muhammad – per se (e.g. certain of the most stringent religious defamation laws). Or the state may seek to justify interferences by referring to the need to protect religious adherents against discrimination, hostility or violence (e.g. hate speech or incitement laws). Still other states may find certain content per se undesirable, such as the denial of established historical atrocities (e.g. memory laws, or ‘denial laws’, or other laws against negationism or revisionism, most commonly in relation to the Holocaust).

International law accepts and rejects some of these domestic approaches to dealing with negative speech about religion or religious believers. In this chapter, we will discuss the main areas of tension, dilemmas and challenges states are facing in the area of what can best be generally referred to as ‘extreme speech’ about religion or religious believers. Also, we will assess some of the recent contributions from international law and international human rights monitoring bodies on these controversial matters.

Blasphemy

Many states in the world at some point in time had blasphemy as a criminal offence on the statutes.1 And in many parts of the world, states still do (Marshall and Shea 2011). Pew Forum (2012) has counted 32 states, i.e. 16 per cent out of a total of 198 countries studied, with anti-blasphemy laws. Laws that penalize blasphemy are particularly common in the Middle East, Asia and North Africa. They are virtually non-existent in the Americas; in the United States specifically prosecutions over blasphemy are of course bound to be unconstitutional.2 In Sub-Saharan Africa only two states can be found with blasphemy laws (Nigeria and Somalia).

Europe is sending out confusing signals, making it harder to discern clear trends. That is, if one compares contemporary Europe with Europe from pre-modern times, blasphemy laws have certainly fallen from grace. Still, no less than eight countries, i.e. 18 per cent (which in fact equates with the Asia-Pacific region), maintain their blasphemy laws till today (Pew Forum 2012). This concerns: Denmark, Germany, Greece, Ireland, Italy, Malta, Netherlands and Poland.3 In many, if not all, European countries the tenability of such laws has been challenged, yet confusingly, these debates lead to rather different legislative, prosecutorial and judicial approaches.

First, some European states which still have blasphemy as an offence on their criminal books have not prosecuted alleged perpetrators for many decades. For instance, in the Netherlands the final conviction for ‘gratuitous blasphemy’ was in 1965; moreover, the person involved was acquitted by the Dutch Supreme Court some three years later.4 In Denmark, too, there have been few post-World War II prosecutions and no successful blasphemy conviction since the 1930s.

In other words, blasphemy is more or less a dead letter there. Yet, apparently not quite so dead that the offence can be easily abolished altogether. The final Dutch blasphemy case mentioned just now revolved around Dutch author Gerard Reve, who wrote about having sex with God incarnated as a donkey – clearly this decision (acquittal on appeal) was the final blow to the legal ban. Yet some political (Christian) factions valued retaining the de jure ban for symbolic reasons and resisted its complete abolition. More liberal political factions have several times proposed the complete abolition of the offence; several times without success,5 and only very recently (December 2013) successfully.6 Similarly, in Denmark, while higher threshold religious hate speech prohibitions do lead to prosecutions and convictions, attempts to annul the virtually dead blasphemy prohibition have thus far stranded.

In Western liberal democracies, Christian political factions are typically interested in retaining the offence purely as a symbolic offence, while they may also be hoping for a prosecutorial and judicial U-turn (more rigorous prosecutions) in the future. At any event, as long as the offence is on the statutes, some ‘chilling effect’ cannot be denied outright – this is presumably precisely what these parties are interested in.

A fairly recent case of blasphemy being struck of the statutes occurred in England and Wales. In those parts of the United Kingdom blasphemy and blasphemous libel were indeed fully abolished as common law offences in May 2008.7 Some months earlier, on 5 March 2008, the House of Lords had voted in favour of the amendment to the Criminal Justice Bill as proposed by the government. A House of Lords’ Select Committee on Religious Offences had already paved the way towards the annulment of the blasphemy offence as it considered the legal concept to be obsolete and contrary to fundamental human rights norms, notably the right to freedom of expression.8 In its stead a prohibition of incitement to racial and religious hatred was introduced,9 as that was deemed to be more in line with requirements from human rights law. Accordingly, here you can clearly discern a trend characterized by moving away from protecting religious doctrines and churches per se (the English blasphemy laws exclusively protected the Anglican Church of England as the upheaval surrounding Salman Rushdie’s Satanic Verses reiterated),10 to protection of groups of people belonging to a religion or belief. Similarly, the Netherlands had adopted religious hate speech legislation some years prior to the recent abolishment of the blasphemy offence11 – accordingly, one can see how these developments tend to go hand in hand in Western liberal democracies.

That said, in certain European countries blasphemy laws are no dead letter but very much alive. Greece would be a case in point,12 while Ireland recently in fact updated its laws on blasphemy.13 The latter was all the more remarkable since domestic momentum was building up to abolish the offence. The Irish Law Reform Commission had deemed the Irish blasphemy offence untenable. This Commission was ‘of the view that there is no place for the offense of blasphemous libel in a society which respects freedom of speech’ and consequently advised – to no avail – its abolishment.14

Whereas blasphemy laws have been abolished in many countries out of concern with freedom of expression, freedom of religion concerns raised by blasphemy laws are not to be trivialized. The treatment of Ahmadis in Pakistan, who were constitutionally stigmatized as apostates (‘non-Muslims’) in 1974, is a good example.15 ‘Ahmadis’ is used as a collective name for two minority communities that consider themselves Muslims: the Ahmadiyya Muslim Community and the Lahore Ahmadiyya Movement for the Propagation of Islam. Ahmadis are followers of Mirzā Ghulām Ahmad Qādiyāni (1835–1908). Many core Islamic beliefs and rituals are shared by Ahmadis; however, certain aspects of Ahmadiyya beliefs are considered controversial if not heretical by mainstream Sunni and Shia Muslims. These doctrinal issues concern predominantly differing takes on the life and role of Jesus, the Prophet-hood of Muhammad and the status of the religious founder and reformer, Ahmad. The Ahmadiyya Muslim Community renders prophet status to Ahmad and in so doing questions the finality of the Prophet-hood of Muhammad, something which ‘orthodox Muslims’ consider contrary to true Islamic doctrine, particularly the Quranic words ‘Muhammad is … the Seal of the Prophets’.16

Ostensibly so as to protect ‘pure Islam’, Penal Code revisions paved the way towards what might be called an official anti-Ahmadi campaign. One of the provisions of these anti-Ahmadi laws reads: ‘Any person of the Quadiani group or the Lahori group (who call themselves “Ahmadis” or by any other name), who, directly or indirectly, poses himself as Muslim, or calls, or refers to, his faith as Islam, or preaches or propagates his faith, or invites others to accept his faith, by words, either spoken or written, or by visible representations, or in any manner whatsoever outrages the religious feelings of Muslims, shall be punished with imprisonment of either description for a term which may extend to three years and shall also be liable to fine.’17 A Constitution Order adds that:

In the Constitution and all enactments and other legal instruments, unless there is anything repugnant in the subject or context: (a) ‘Muslim’ means a person who believes in the unity and oneness of Almighty Allah, in the absolute and unqualified finality of the Prophet-hood of MUHAMMAD (PBUH), the last of the Prophets, and does not believe in, or recognize as a prophet or religious reformer, any person who claimed or claims to be a prophet, in any sense of the word or of any description whatsoever, after MUHAMMAD (PBUH); and (b) ‘non-Muslim’ means a person who is not a Muslim and includes a person belonging to the Christian, Hindu, Sikh, Buddhist or Parsi community, a person of the Qadiani group or the Lahori group (who call themselves ‘Ahmadis’ or by any other name), or a Bahai, and a person belonging to any of the Scheduled Casts.18

In other words, practising the Ahmadi belief is in itself pretty much outlawed inasmuch as such believers cannot in word, teaching, observance of rituals and so on, give expression to the essence and roots of their beliefs.

In South East Asia, specifically in Indonesia and Bangladesh, Ahmadis suffer from similar laws and policies (Marshall and Shea 2011: 151–61). The treatment of Bahá’ís as apostates, blasphemers or heretics primarily in Iran, but also in, for instance, Afghanistan and Egypt, is further illustration of the fact that when states ostensibly act in the interest of protecting ‘religious orthodoxy’ they are liable to undermine the very foundations of religious freedom (Marshall and Shea 2011: 41–46, 63–65, 106. See also Ghanea 2002).

Some states do not see the protection of a universal right to freedom of religion as a major concern – what is considered the main challenge is retaining the strong position and ‘purity’ of the traditional and dominant (state) religion. For that purpose, some states have ‘internationalized’ their agenda of combating what they experience as threats to the respect that is due to their state religion.

Defamation of religion

For more than a decade, a coalition of predominantly Muslim states, led by Pakistan, pushed for more rigorous international and national measures combating so-called ‘defamation of religion’.19 These UN Resolutions, tabled by the Organization of Islamic Conference, have been vehemently criticized by Western states, legal scholarship and human rights NGOs. Combating defamation of religion would be tantamount of destroying the core right of freedom of expression, but also the right to freedom of religion.20 The latter right, after all, includes a right to manifest beliefs that may be heretical, defamatory or blasphemous to another person.

More recently, as of 2011, the tone of these Resolutions has changed so as to accommodate Western criticism. Presently, the Resolutions are entitled Combating intolerance, negative stereotyping, stigmatization, discrimination, incitement to violence and violence against persons, based on religion or belief.21 Although the content of the revamped Resolutions seemingly accords better with standards of international human rights law, within Western legal doctrine anxiety remains that these political Resolutions will serve as justifications for national practices that unduly stifle speech critical of majority religions. The new consensus Resolution certainly does not take a strong enough stance against the countless suffocating blasphemy laws and policies that stifle all unpopular speech about religion. Indeed, as Blitt observes,

[b]y advancing a consensus approach to combatting intolerance without addressing and accounting for the false linkages that continue to be made between incitement and defamation, states concerned with protecting human rights have created an opening that risks perpetuating defamation-type offenses under the ostensible sanction of international law.

(2011: 209)

Interestingly, international monitoring bodies and international independent expert bodies are divided about the question of whether blasphemy or combating defamation laws can pass the human rights test. Specifically, whereas the UN Special rapporteur on freedom of religion or belief and the UN Human Rights Committee have taken a firm position against all religious defamation laws, the regional European Court of Human Rights has repeatedly permitted blasphemy restrictions imposed by States parties to the European Convention on Human Rights.

The Special Rapporteur has called national criminal bans on defamation of religion ‘counter-productive’,22 reasoning that:

the right to freedom of religion or belief, as enshrined in relevant international legal standards, does not include the right to have a religion or belief that is free from criticism or ridicule. Moreover, the internal obligations that may exist within a religious community according to the faith of their members (for example, prohibitions on representing religious figures) do not of themselves constitute binding obligations of general application and are therefore not applicable to persons who are not members of the particular religious group or community, unless their content corresponds to rights that are protected by human rights law. The right to freedom of expression can legitimately be restricted for advocacy that incites to acts of violence or discrimination against individuals on the basis of their religion. Defamation of religions may offend people and hurt their religious feelings but it does not necessarily or at least directly result in a violation of their rights, including their right to freedom of religion. Freedom of religion primarily confers a right to act in accordance with one’s religion but does not bestow a right for believers to have their religion itself protected from all adverse comment.23

The UN Human Rights Committee, since 2011, considers blasphemy restrictions an actual violation of international law, thus in effect calling for their removal. Newly adopted General Comment No. 34 provided the following on the matter of national prohibitions of defamation of religion, including blasphemy bans:

Prohibitions of displays of lack of respect for a religion or other belief system, including blasphemy laws, are incompatible with the Covenant, except in the specific circumstances envisaged in article 20, paragraph 2, of the Covenant. Such prohibitions must also comply with the strict requirements of article 19, paragraph 3, as well as such articles as 2, 5, 17, 18 and 26. Thus, for instance, it would be impermissible for any such laws to discriminate in favour of or against one or certain religions or belief systems, or their adherents over another, or religious believers over non-believers. Nor would it be permissible for such prohibitions to be used to prevent or punish criticism of religious leaders or commentary on religious doctrine and tenets of faith.24

Accordingly, as far as the Human Rights Committee is concerned, unqualified forms of defamation of religion (blasphemy, disrespect of religion, gratuitously offensive speech, satire, religious criticism, etc.) are not to be combatted by states by means of national legal prohibition. The only exception made is in relation to forms of speech that would reach the threshold of incitement within the meaning of Article 20(2) of the ICCPR.

Blasphemy restrictions on free speech: European Court of Human Rights

The European Court of Human Rights has developed a body of jurisprudence that strikingly deviates, especially in the older cases, from the emerging UN doctrine that is strongly preoccupied with robust free speech protection as just described. In the view of the European Court of Human Rights also low-threshold blasphemy restrictions can legitimately restrict free speech.25

For instance, in X. Ltd. And Y. v. United Kingdom,26 the former European Commission of Human Rights dealt with a publication in a magazine called Gay News of a poem entitled ‘The Love that Dares to Speak its Name’. The poem, in the words of the Commission, ‘purported to describe in explicit detail acts of sodomy and fellatio with the body of Christ immediately after His death and ascribed to Him during His lifetime promiscuous homosexual practices with the Apostles and other men.’27 Both publisher and editor were accused of ‘unlawfully and wickedly publish[ing] or caus[ing] to be published a blasphemous libel concerning the Christian religion, namely an obscene poem and illustration vilifying Christ in His life and in His crucifixion’.28 The Commission considered that:

the offence of blasphemous libel as it is construed under the applicable common law in fact has the main purpose to protect the right of citizens not to be offended in their religious feelings by publications … The Commission therefore concludes that the restriction was indeed covered by a legitimate purpose recognized in the Convention, namely the protection of the rights of others!29 Accordingly, a right not to be offended in one’s religious feelings is read into the right to freedom of religion or belief. This is quite remarkable. As three judges of the ECtHR formulated these points in a later case, the European Convention does not, in terms, guarantee a right to protection of religious feelings. More particularly, such a right cannot be derived from the right to freedom of religion, which in effect includes a right to express views critical of the religious opinions of others.30

The Strasbourg Court solidified its position that blasphemy restrictions can be legitimate limitations on free speech in such cases as Wingrove v. the United Kingdom (revolving around the film Visions of Ecstasy), and the famous ruling in the Otto-Preminger-Institut v. Austria case. The latter revolved around the film Das Liebeskonzil,31 which includes erotic scenes involving God, the Devil and the Virgin Mary.32 The Austrian Court sanctioned the seizure of the film as it deemed the content of the film within the definition of the criminal offence of disparaging religious precepts. The European Court reasoned that ‘[t]he respect for the religious feelings of believers as guaranteed in Article 9 [of the European Convention on Human Rights] can legitimately be thought to have been violated by provocative portrayals of objects of religious veneration.’33

How strikingly this body of case law differs from the UN position on blasphemy restrictions becomes furthermore evident when we turn to the question of necessity. In Gay News, for instance, the question of whether the rights of religious believers in the UK to freely have or adopt a religion or belief and to freely manifest a religion or belief could ever reasonably be considered at risk on account of the mentioned publication – and thus in such dire need of protection that it would justify restricting the fundamental right of freedom of expression – is not looked into by the Commission in its decision.34 It seems very unlikely that a poem in a magazine intended for a small homosexual readership would be able to cause the type of harm that international incitement restrictions see to.

In the Otto-Preminger case, too, questions about – let alone proper assessment of – criteria such as ‘likelihood’ or ‘imminence’ (of harm being done to the targeted group), are utterly lacking. The film Das Liebeskonzil was no doubt blasphemous, yet the Court made an important error when it stated that it could not ‘disregard the fact that the Roman Catholic religion is the religion of the overwhelming majority of Tyroleans. In seizing the film, the Austrian authorities purportedly acted to ensure religious peace in that region and to prevent that some people should feel the object of attacks on their religious beliefs in an unwarranted and offensive manner.’35 Yet the reverse argument seems infinitely stronger: as the local population mostly adhered to this majority religion, their individual rights were never going to be undermined by a small-scale cinema screening of this film.

In the case of İ.A. v. Turkey, concerning an allegedly blasphemous novel by Abdullah Riza Ergüven entitled Yasak Tümceler (‘The Forbidden Phrases’), both the Turkish authorities and unfortunately also the ECtHR exclusively focus on content, again altogether omitting a proper context assessment.36 Specifically, the Strasbourg court failed to address the question of likelihood of harm, including ‘imminence’ (of breaches of the rights of others). At the least, the ECtHR could have demanded that the Turkish authorities would present more information on the question of harm, failing which a violation would need to be pronounced. As the no less than three dissenting judges contended, the context and also the medium used were such that the likelihood of harm was perhaps quite low, while imminent violations of the rights of others were altogether unforeseeable.37

The three dissenting Judges to the İ.A. v. Turkey case argued that ‘the time has perhaps come to “revisit” this case-law, which in our view seems to place too much emphasis on conformism or uniformity of thought and to reflect an overcautious and timid conception of freedom of the press’.38 The recent cases of Klein v. Slovakia and Nur Radyo Ve Televizyon Yayinciligi A.S. v. Turkey are in fact trend-breakers. There the doubtless defamatory statements are ultimately deemed protected speech by the Strasbourg Court as a result of a proper risk assessment. The ‘religious rights of others’ in those cases were not truly at stake, hence no balancing of rights at the expense of free speech was necessary.

In Klein v. Slovakia the European Court of Human Rights accepts the argument by the applicant that it is very hard to see how an unqualified defamatory statement, in this case moreover about a religious leader rather than about the religion – Catholicism – at stake, could lead to a horizontal limit on the freedoms to have and manifest a religion freely.39 While in Nur Radyo Ve Televizyon Yayinciligi A.S. v. Turkey the Strasbourg Court applies for the first time a well-balanced combination of content and context tests.40 The context test used by the Court focuses strongly on the factor of likelihood of harm done, which indeed is the foremost context factor. The case revolved indirectly around the remarks made by a leader of the Mihr religious community in Turkey; indirectly, because the case was in fact not brought by the latter but by the broadcasting company that was punished for the former’s rather shocking statements. The Mihr representative had, among other things, claimed that the recent earthquake killing thousands of persons in Izmit was ‘a warning from Allah’ against the ‘enemies of Allah’, by which he was referring to non-believers. The question for the Strasbourg Court was whether or not the subsequent suspension of the company’s broadcasting license was permitted in light of freedom of expression. The Strasbourg Court goes a long way in recognizing Turkey’s concerns. It certainly recognizes the seriousness of the impugned statement, particularly in light of the tragic context in which they were made, the devastating earthquake (‘le contexte particulièrement tragique’).41 It further notes that the proselytizing nature of the statements – by means of transmitting religious significance to a natural disaster – may inspire superstition and intolerance in some persons.42 However, it rules that shocking and offensive though the statements may be, they ‘in no way incite violence’ (content test) and ‘are not likely’ to stir up hatred against people who are not members of the religious community in question (context test).43

In Vona v. Hungary, moreover, concerning a member of the Hungarian Guard Association, which group intimidated Roma and occasionally Jewish people by means of organizing paramilitary rallies, we can once more appreciate how the Strasbourg Court increasingly complements its content assessment with an appraisal of the context.44 This is done in order to establish the real risk emanating from extreme speech, and thus to establish whether or not a ‘pressing social need’ makes interferences with extreme speech necessary. In relation to the (context) factor the Court emphasized in this case that:

[T]he domestic courts found that, even though no actual violence had occurred on account of the respondents’ activities, they were liable for having created an anti-Roma atmosphere by verbal and visual demonstrations of power, which amounted to an abuse of the relevant law on associations, ran counter to human dignity and prejudiced the rights of others, that is, those of Roma citizens … In the courts’ view, the latter amounted to creating a public menace by generating social tension and bringing about an atmosphere of impending violence.45

These cases indicate that personal insult ought not to guide a human rights assessment.46 In a world where religious sensitivities are all too easily overstated, that would be the end of free expression. In sum, we need to make use of more ‘objective’ factors that show real impact on the rights of the targeted group, i.e. beyond the fact that their feelings may be hurt. Several expert forums within the UN are looking into this matter.

Religious hate speech that incites violence or discrimination

In the last decades somewhat of a shift in the approach to dealing with extreme speech about religion can be discerned. This is not exclusively a European phenomenon, comparative data about decriminalizing blasphemy suggests that the momentum is much broader than that (see the Americas, see sub-Saharan Africa, the Pacific, and – the glass is half-full – even large parts of Asia). Essentially, this could imply a more definitive move away from blasphemy and religious defamation strategies – accordingly, this can also very much be seen as a reaction to the combating defamation schism within the UN – to high-threshold hate speech legislation revolving around the crime of ‘incitement’. This shift resonates well with and clearly is reinforcing the discussed developments within UN expert bodies. Thus, this development can be described as an urge to decriminalize defamation of religion while taking seriously the issue of incitement to violence and discrimination.

The recent Rabat Plan of Action can be seen as the most profound manifestation of this new ‘paradigm’.47 This action plan is a worldwide critical endeavour to conceptualize the prohibition of advocacy of hatred that constitutes incitement, and was instigated by the UN Office of the High Commissioner for Human Rights and recently adopted by an international group of legal experts.48 Of course, this approach is not universally supported – there remain sceptics, not least the US.

Article 20, paragraph 2, of the UN International Covenant on Civil and Political Rights (ICCPR), applicable to more than 160 states that have ratified this treaty, provides: ‘Any advocacy of … religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.’ Up until recently, save a handful of cases (mostly on Holocaust denial and other forms of anti-Semitism) and some remarks in the ‘Concluding Observations’ issued by the Human Rights Committee in relation to state reports, not a lot of benchmarking could be discerned in relation to this provision. This remarkable observation has its explanation in the fact that, for a long time, this provision was understood as a typical post-Holocaust principle, which in present times would have lost most of its practical relevance. In recent times, however, in light of the fierce societal, political, and legal debates on the limits of freedom of expression in religiously pluralist societies, the Human Rights Committee (and other human rights monitoring bodies or independent experts) have been increasingly preoccupied with mapping out the precise scope of freedom of expression and the precise threshold of incitement.

Particularly in General Comment No. 34 on freedom of expression,49 adopted in 2011, the Committee is determined to conceptualize the prohibition of religious hatred so as to deal with extreme speech more actively and effectively – and, arguably, at the same time so as to differentiate this type of extreme speech from blasphemy/defamation of religion which, according to the Committee, must be protected rather than countered by states.

In the meagre case law revolving around both Articles 19 (freedom of expression) and 20 (extreme speech), the advantage of assessing speeches or publications in light of the incitement prohibition is instantly clear: instead of taking subjective factors such as insult as a point of departure (i.e. the ‘Strasbourg approach’), more objective factors can be scrutinized in order to judge whether a state rightly interfered with the applicant’s free speech. To illustrate, Ross v. Canada concerned a teacher propagating anti-Semitic sentiments.50 The UN Human Rights Committee came to the conclusion that the impugned speech acts (anti-Semitic flyers) could legitimately be restricted (disciplinary sanctions were imposed) on the basis of a textual analysis of the statements and publications and in light of the actual social context in which statements were made. In that respect two things were important to the Committee. First, the author’s statements included an element of incitement for he had ‘called upon true Christians … to hold those of the Jewish faith and ancestry in contempt as undermining freedom, democracy, and Christian beliefs and values’.51 Second, the Committee confirmed the existence of a ‘poisoned school environment’,52 thus establishing a pressing need to interfere with the teacher’s publications.

Accordingly, the centre of gravity of legal assessment becomes the actual speech (text: are objective elements of incitement discernible?) and even more importantly, the actual or potential reaction vis-à-vis the group or persons addressed by the speech (context: are there clear and imminent threats to the rights of the targeted persons as a result of the publication/speech?) instead of the reaction or potential reaction by the targeted group itself (i.e. feelings of insult). Note, however, that the question as to which factor, textual or contextual, ought to be decisive in the assessment of hate speech cases, is still subject to intense debates. An elegant mixture of textual and contextual approaches was offered in the pioneering six-prong test developed by Article 19, a leading freedom of expression NGO.53 Importantly, the mentioned Rabat Plan of Action had endorsed this six-part threshold test. Accordingly, in order for an extreme speech act to amount to punishable ‘incitement’ within the meaning of international law we must assess: (1) the severity of the speech act; (2) the intent of the hate-monger; (3) the precise content of the impugned speech act; (4) the extent of the public speech act; (5) the context in which the impugned speech act was received; and (6) the likelihood of adverse acts being committed to the targeted group, including the imminence thereof.

These recent benchmarks and developing case law provide us with clearer definitions of what constitutes ‘incitement’ and what does not. Notably, Article 20(2) of the ICCPR does not impose ‘hate speech laws’: it requires incitement laws. Moreover, the ‘incitement’ element in turn is heavily qualified and circumscribed: laws concerning the advocacy of religious hatred that constitute ‘incitement to discrimination, hostility or violence’ are to be adopted following the ratification by a State of the ICCPR. Accordingly, the ICCPR’s incitement clause revolves around a Triangle of Incitement. That is, for Article 20(2) ICCPR to be triggered, an extreme situation is required: an advocator who incites an audience to commit specific adverse acts – discrimination, hostility, or violence – against a target group (e.g. a religious minority). Whether or not an advocacy ‘is likely to trigger imminent acts’ (cf. early draft General Comment No. 34),54 or whether a statement ‘creates an imminent risk’ (cf. Camden Principles),55 or whether ‘likelihood, including imminence’ (cf. Rabat Plan of Action) can be proven, will depend partly on the content of the hate speech, partly on the intent of the speaker, but also significantly on the overall – social, historical, political – context in which the speech is made. ‘Context’ can be literally the socio-historical and political context, but could also refer to factors such as: the speaker/person responsible for the communication; the extent of the speech; and importantly, the question likelihood of adverse acts being committed against the targeted group.

Conclusion: Momentum for a move from insult to a triangle of incitement?

Does the phenomenon of ‘extreme speech’ about religion warrant legal restrictions with free speech so as to protect religious practitioners? Clearly not all extreme speech about religions or all extreme religious speech amounts to inciting speech. Blasphemy typically does not engage the triangle of incitement that has been drawn by recent benchmarks on incitement prohibitions. Most defamation/blasphemy laws are premised on only two actors: the blasphemer vis-à-vis the targeted group that is likely to take offence. One of the most recent blasphemy laws, that of Ireland, makes this explicit:

a person publishes or utters blasphemous matter if (a) he or she publishes or utters matter that is grossly abusive or insulting in relation to matters held sacred by any religion, thereby causing outrage among a substantial number of the adherents of that religion, and (b) he or she intends, by the publication or utterance of the matter concerned, to cause such outrage.56

Accordingly, defamation laws are typically enforced irrespective of a legal threshold question as to whether or not there is a real risk that a third party (an audience) will adversely – violently, discriminatorily – act against the targeted group. These laws are concerned with the feelings and sensitivities of religious people, not with harm being done by a third party. The original rationale behind adopting blasphemy and religious defamation laws, of course, was precisely that: fostering respect for the dominant religion. Consequently, these laws prohibit certain content per se, with little to no consideration for context factors. In this contribution it has been argued that blasphemy laws create a ‘lose-lose situation’. The Rabat Plan of Action appears to be a sensible way forward: decriminalization of blasphemy laws, while taking real incitement cases more seriously.
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Introduction

Proselytism is one of the most controversial aspects of relations among religious communities, and between religion and the state. The very meaning of the word is hotly contested, as is its propriety – considered by some a compulsive religious duty, by others a harmful abuse of freedom. How the law should apply to this field of human relations is unsettled, with national examples ranging from virtually complete freedom to complete criminal prohibition, and everything in between. International law has provided scant guidance. Untangling these issues is of critical importance, as the stakes are high. Recent reports by the Pew Research Center found that proselytism is restricted in over 30 percent of the world’s 197 countries, and incidents of social hostility over proselytism, including acts of violence, occur annually in around 20 percent (Grim et al. 2012: 68, 85; Grim et al. 2014: 72, 89). Conflicts over proselytism impinge on peace and security, inter- and intra-religious relations, church–state relations, and protections for individual human rights. Thus, proselytism is not solely a matter for ecumenical consideration or the subject of interreligious dialogue. How the state and the law address proselytism impacts the extent of civil freedoms as well as relations between religion and the state, resulting in some cases in relative equilibrium or in others constant tension and even violence.

What is proselytism?

The definition itself is contested, fluctuating between inherently good and outright deviant.

For example, within the broad umbrella of Christianity, some denominations assert that proselytism (or “evangelistic outreach”) describes God’s calling to share the gospel in word and deed, as well as Jesus’s exhortation to “Go … and make disciples of all nations (Matthew 28: 19).”1 Others divide “Christian witness” on the one hand, from proselytism on the other. The former is “proclaim[ing] God’s acts in history and seek[ing] to reveal Christ as the true light which shines for every man.” The latter is “improper attitudes and behavior” in the practice of that witness: “Proselytism embraces whatever violates the right of the human person, Christian or non-Christian, to be free from external coercion in religious matters.”2

To be able to tease out the issues underlying conflicts that result from proselytism, it is necessary to start with a more neutral definition: “expressive conduct undertaken with the purpose of trying to change the religious beliefs, affiliation or identity of another.” The person initiating the conduct is called the “source;” the person on the receiving end is the “target.” The conduct is not per se improper. Whether it is (or should be) considered improper is based on a variety of factors discussed below.

A religious view on proselytism is closely connected to that religion’s view on conversion. Some religions limit conversion into the community. For example, since the rise of rabbinic Judaism, conversions are generally accepted only in certain limited circumstances set out in religious law. Thus, active proselytism of non-Jews is not promoted (Berkley Center for Religion, Peace and World Affairs 2010).

Other religions hold a different view: “[W]hile many religions or beliefs welcome – and in some cases even encourage – the conversion of individuals belonging to other faiths, they are reluctant to admit the conversion of individuals of their own faith; apostasy is viewed with disfavour by them and often is prohibited by their religious law or discouraged by social ostracism” (Krishnaswami 1960). Under this view, it is permissible to be the source but not the target of proselytism. When a religion holding this view represents the majority of the population, or holds a legally preeminent position in a country, proselytism targeting members of the dominant religion will often be discouraged through social and legal means. Examples of this include several self-proclaimed Islamic states such as Iran, Afghanistan, Sudan and Saudi Arabia, as well as Greece and Burma. On the other hand, some groups that oppose proselytism in any form likewise oppose any appeal to the civil authorities to silence other groups that engage in it.3

Religious views on proselytism are also shaped by views on religious pluralism. Migration in the twentieth century has brought religious communities across the globe into greater contact with each other within nation states (see Witte 2008). Twenty-first-century communications technology has brought everyone that much closer, with an entire world of divergent religious views and enticements potentially at one’s fingertips. A significant feature of some religions is the belief that their path to the truth is an exclusive one. Inevitably, religious adherents are confronted with the reality that others hold different truths, or different beliefs about the nature of religion, or even no religious beliefs at all. At the extreme, this confrontation has contributed to war, forced conversion, and fierce religious persecution throughout history. Most religious groups currently repudiate such responses, and instead promote activities to convince targets to change their religious beliefs by choice (Berkley Center for Religion, Peace and World Affairs 2010: 3–6). Despite this, proselytism and conversion remain sources of tension among religious communities.

Is proselytism protected under international law?

Proselytism as defined here falls within the broad scope of internationally recognized human rights, including the freedoms to manifest religion or belief through teaching, to seek and impart information of all kinds, and – for members of minorities – to profess one’s religion. According to Article 18 of the International Covenant on Civil and Political Rights (ICCPR), the right to freedom of religion includes the:

freedom to have or to adopt a religion or belief of [one’s] choice, and freedom, either individually or in community with others and in public or in private, to manifest [one’s] religion or belief in worship, observance, practice and teaching. The scope of protection includes new, unfamiliar or unusual religions and beliefs, as well as beliefs of a similar fundamental character to religion, such as agnosticism and atheism.4

Article 27 of the ICCPR provides that persons belonging to ethnic, religious or linguistic minorities shall not be denied the right “to profess and practice their own religion.” International human rights documents also recognize the right to freedom of expression, which includes, e.g. in Article 19 of the ICCPR, freedom “to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, … or through any other media …” Interpreting these norms, the Human Rights Committee has clearly stated that spreading knowledge about one’s faith and propagating beliefs “are part of an individual’s manifestation of religion and free expression.”5 United Nations-appointed experts have also affirmed that international human rights protections cover proselytism, and that blanket prohibitions are inconsistent with international standards.6

The freedoms mentioned above are subject to limitation by the state, albeit in exceptional circumstances where certain criteria are met.7 Article 18.2 of the ICCPR provides that “No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.” Also, the freedom to manifest religion or belief may, in certain circumstances, be subject to limitation “necessary to protect public, safety, order, health, or morals or the fundamental rights and freedoms of others.”8 The right to non-discrimination ensures that any restrictions to these freedoms are applied in a non-discriminatory manner. The Human Rights Committee has said that it “views with concern any tendency to discriminate against any religion or belief for any reason, including the fact that they are newly established, or represent religious minorities that may be the subject of hostility on the part of a predominant religious community.”9 Despite these general principles, the extent to which permissible limitations can be applied to different acts of proselytism is neither articulated clearly in human rights instruments nor has it been extensively elaborated in jurisprudence.

Rights and interests

Disentangling the rights and interests of the main actors in the proselytism drama – the source, the target, religious communities and the state – helps to identify the appropriate factors used to separate legally proper from improper conduct. Discussed above are some of the interests of religious communities, i.e. seeking converts on the one hand and maintaining adherents on the other. But what about the other actors? The source, the target and the state all have rights and interests that can align with or oppose one another depending upon the particular circumstances.

Rights of the source

The freedom to manifest religion or belief

Although there is no definitive text in international human rights documents – a provision recognizing the freedom to persuade another on matters of religion was removed from an early draft of the ICCPR10 – it is logical that the freedom to manifest religion would include the attempt to persuade another to adopt new religious beliefs or affiliation.

Arcot Krishnaswami, the first UN expert on freedom of religion or belief, said: “While some faiths do not attempt to win new converts, many of them make it mandatory for their followers to spread their message to all, and to attempt to convert others. For the latter, dissemination is an important aspect of the right to manifest their religion or belief” (Krishnaswami 1960: 34). International recognition of the freedom to change religion further supports this view. Moreover, the European Court of Human Rights has said that “Bearing witness in words and deeds is bound up with the existence of religious convictions.”11 The Court held that:

According to Article 9, freedom to manifest [one’s] religion … includes in principle the right to try to convince one’s neighbour, for example through teaching, failing which, moreover, freedom to change [one’s] religion or belief, enshrined in Article 9, would be likely to remain a dead letter.12

Not all states are in agreement with this position, reflecting the sensitivity of the issues proselytism raises and the difficulty of delineating widely accepted legal standards. Several governments object to the right to change religion (see below). The Malaysian government has argued that laws prohibiting proselytism targeting Muslims does not infringe the freedom of non-Muslims. In light of Islam’s special position as the religion of the Malaysian Federation, restricting the propagation of non-Islamic religions among Muslims “could not in any way diminish the enjoyment by non-Muslims of freedom of thought, conscience and religion.”13 Although this might be expected in Malaysia, where Islam has a constitutionally privileged position, a similar conclusion has been reached in secular India. The Indian Supreme Court has held that “the right freely to profess, practice and propagate religion” as enshrined in the Indian Constitution, did not encompass the right to convert (or attempt to convert) another person to one’s own religion.14

The right to freedom of expression

As proselytism is here defined as expressive activity, it is encompassed by the right to freedom of expression protected under international human rights instruments.15 Although the distinction between proselytism as the manifestation of religion or belief and proselytism as expression may seem formal, there can be practical ramifications to the designation as one or the other. First, that branch of proselytism where the source is motivated by a desire to convince the target to change her religious beliefs, but not adopt new ones, does not fall easily within the notion of the manifestation of religion or belief because the source does not necessarily have religious beliefs of her own. Second, categorizing proselytism as expression relieves the examiner from the task of determining whether or not the beliefs asserted by the source are “religious,” or whether proselytism falls within the scope of religious freedom.

The rights of the target

The rights of the target can run in contradictory directions. Limiting proselytism, on the one hand, may restrict the target’s freedoms to change religion or to receive information. On the other, it may be a justifiable limit on the source’s freedom to manifest religion or the freedom of expression, for the purpose of protecting the target’s freedom to have or maintain a religion of belief free from coercion. The freedom from injury to religious feelings, as well as the right of persons belonging to religious minorities to maintain their religious identity, may also be invoked to justify restrictions on proselytism. In light of limited space, two freedoms of the target will be discussed below: the freedom to change religion and the freedom to have or maintain a religion or belief.

The freedom to change religion

There is some controversy in the international community over the question of whether or not the right to freedom of religion encompasses the freedom to change religion. Although explicitly guaranteed in the Universal Declaration of Human Rights, the ICCPR adopted a related, but different, formulation: “No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.” The Human Rights Committee’s comment on the scope of this provision states that “the freedom to ‘have or to adopt’ a religion or belief necessarily entails the freedom to choose a religion or belief, including the right to replace one’s current religion or belief with another or to adopt atheistic views, as well as the right to retain one’s religion or belief.”16

In certain countries, the treatment of apostasy overshadows and determines that of proselytism. For example, certain Islamic states have laws prohibiting apostasy from Islam based on purported requirements of Islamic law. If apostasy, i.e., the abandonment or renunciation of one’s religion is an offense, it follows that proselytism, as an attempt by another to change one’s beliefs, will not be tolerated.

Nonetheless, laws penalizing apostasy are inconsistent with international human rights standards. The Human Rights Committee has clearly stated that: “Article 18.2 [of the ICCPR] bars coercion that would impair the right to have or adopt a religion or belief, including the use of threat of physical force or penal sanctions to compel believers … to adhere to their religious beliefs …”17

It does not necessarily follow that the freedom to change religion, the freedom to abandon religious belief, or the “right to replace one’s current religion or belief with another or to adopt atheistic views,” supports the freedom of others to proselytize. In other words, does restricting the ability to proselytize impair the rights of those who have not expressed a desire to receive such information? There is no international consensus on the answer to this question. For example, the Malaysian government has argued that a prohibition on proselytism of Muslims by non-Muslims does not interfere with the ability of Muslims to change their religion:

If any Muslim desires to seek knowledge about another religion or even to possess another religion of his own free will and on his own initiative, [laws prohibiting proselytism] are not capable of deterring him. Those laws are merely aimed at protecting Muslims from being subjected to attempts to convert them to another religion.18

However, as noted above, the European Court has adopted a different view, stating that the freedom to change religion would likely be “a dead letter” if the freedom to manifest religion did not include “the right to try to convince one’s neighbour.”19 Asma Jahangir, when she was UN expert of freedom of religion or belief, adopted a related view, leading to a similar conclusion: “The freedom of religion or belief of adults basically is a question of individual choice, so any generalized State limitation (e.g. by law) conceived to protect ‘others’ freedom of religion or belief by limiting the right of individuals to conduct missionary activities should be avoided.”20

The distinction between these two views lies in the conditions necessary to ensure a person’s freedom to change her religion. Under Malaysia’s view, the absence of any hindrance or penalty on the part of the state for changing religion is considered sufficient. In the other, the state may not, in the name of protecting the target, overly restrict the source in such a way that in effect substantially narrows or even eliminates the personal freedom of choice by the target.

The freedom to have or maintain a religion

While the freedom of the target to change religion or to receive information may support the freedom of the source to proselytize, other rights and freedoms may support a restriction on proselytism.

In Kokkinakis, Greece successfully argued to the European Court that a restriction on proselytism can, in theory, be sustained as an effort to protect the right of the target to the peaceful enjoyment of their freedom of religion.21 In the case, Greece asserted that “[t]he sole aim of [the prohibition on proselytism] was to protect the beliefs of others from activities which undermined their dignity and personality,” i.e. “attempts to influence them by immoral and deceitful means.”22

The Court approved of the attempt in the Greek legislation to develop criteria that would separate what it termed “Christian witness” from “improper proselytism.” The Court’s decision described the distinction between the two in this way:

[Christian witness] corresponds to true evangelism, … an essential mission and a responsibility of every Christian and every Church. [Improper proselytism] represents a corruption or deformation of it. It may … take the form of activities offering material or social advantages with a view to gaining new members for a Church or exerting improper pressure on people in distress or in need; it may even entail the use of violence or brainwashing; more generally, it is not compatible with respect for the freedom of thought, conscience and religion of others.23

For a restriction on proselytism to be valid, therefore, the Court ruled that particular circumstances must be present that render the proselytism “improper.” Noting that it had not been shown in the Greek courts that the applicant – a Jehovah’s Witness named Minos Kokkinakis – had done anything improper, the Court determined that his conviction was a violation of the European Convention. This and subsequent European Court cases have made clear that “improper proselytism” generally corresponds to the notion of coercion that would impair the freedom to have, or more clearly, to maintain, a religion. The important question that follows is at what point can expression by one person work a coercion on another to relinquish their religious beliefs? This question is taken up further below.

The interests of the state

As with the protection of the rights and freedoms of the target, a consideration of the interests of the state may support either the freedom to proselytize or its restriction. States may be motivated to grant and protect that freedom if they perceive that benefits from religious freedom, generally, are maximized by free choice by individuals in matters of religion. A state may also hold the view that the religious pluralism resulting from vigorous competition in matters of religious belief is an important addition to the overall cultural diversity of its people. This section, however, will focus on two state interests commonly asserted to restrict proselytism: protection of a particular dominant religious tradition and the preservation of public order.

Protection of a dominant religious tradition

Restrictions on proselytism can exist within an integrated system of offenses, regulations, policies and practices designed to inhibit conversions from or otherwise protect the position of the dominant religion. Examples are found among several Islamic states, which prohibit apostasy, blasphemy and the injury to religious feelings, as well as proselytism. Closely related to these restrictions are civil and social disabilities on members of the non-dominant religion. A hallmark of these situations is that, for the most part, the prohibitions and penalties run in a single direction. One scholar of Islamic society has characterized the pattern as follows: “[N]on-Muslim missionary efforts to convert Muslims are generally curtailed when not absolutely prohibited … Missionary work to convert non-Muslims to Islam is, on the other hand, officially encouraged and even publicly funded in some countries” (Mayer 1987: 149). Penalties for apostasy only apply to Muslims. Restrictions on blasphemy are framed or enforced to suppress only expression critical of Islam.

An example of restrictions on proselytism imposed for the purpose of protecting the dominant religion is Malaysia, where a constitutional principle prohibiting proselytism targeting Muslims has been defended by the government as necessary to protect Islam and Islamic institutions. The Malaysian Constitution authorizes the enactment of laws that “may control or restrict the propagation of any religious doctrine or belief among persons professing the religion of Islam.”24 In response to the allegation that this threatens religious freedom, the government has asserted that the unity and stability of Malaysia as a multiethnic, multireligious state requires the preservation and strengthening of the Islamic character of the state and Muslim institutions.25 In furtherance of that goal, Muslims are protected “from being subjected to attempts to convert them to another religion.”26

The difficulty of implementing this principle in a way that is consistent with protecting freedom of religion, at least with respect to certain forms of proselytism, is illustrated by the case of Minister for Home Affairs v. Othman. In that case, a Christian was detained by the Minister of Home Affairs for attending a series of meetings that had caused the conversion of six Malays to Christianity, under a statute preventing persons from “‘acting in any manner’ prejudicial to the security of Malaysia.”27 The Minister supported the detention on the grounds that the petitioner “was involved in a plan or programme for the dissemination of Christianity amongst Malays.”28 The lower court ruled that the detention was unlawful, and the Supreme Court agreed:29

We do not think that mere participation in meetings and seminars can make a person a threat to the security of the country. As regards the alleged conversion of six Malays, even if it was true, it cannot in our opinion by itself be regarded as a threat to the security of the country … The guarantee provided by art. 11 of the Constitution, ie the freedom to profess and practice one’s religion, must be given effect unless the actions of a person go well beyond what can normally be regarded as professing and practising one’s religion.30

Protection of public order

Despite a constitutional recognition of “the right freely to profess, practice and propagate religion,” laws in several of India’s states regulating religious conversion and proselytism have been supported by the asserted goal of protecting public order. Nevertheless, these laws continue to be a divisive issue in the country, and the nationalist BJP government elected in 2014 has vowed to continue to support the introduction and implementation of state laws as well as a national law.

The Indian Supreme Court has upheld the laws of two Indian states, Orissa and Madhya Pradesh, which criminalize the conversion of persons to another religion under certain circumstances. For the purposes of this discussion, the two acts are essentially the same. The relevant section of the Orissa Freedom of Religion Act 2 of 1968 provides: “No person shall convert or attempt to convert, either directly or otherwise, any person from one religious faith to another by the use of force or by inducement or by any fraudulent means nor shall any person abet any such conversion.”31

The terms used in this provision are defined as follows:

(a)  “conversion” means renouncing one religion and adopting another;

(b)  “force” shall include a show of force or a threat of injury of any kind including threat of divine displeasure or social excommunication;

(c)  “fraud” shall include misrepresentation or any other fraudulent contrivance;

(d)  “inducement” shall include the offer of any gift or gratification either in cash or in kind, and shall also include the grant of any benefit, either pecuniary or otherwise …32

The statutes in question were challenged in the High Courts of the respective states as being invalid restrictions on religious freedom.33 Both Courts upheld the prohibition against conversions by means of force or fraud. In addition, the High Court of Madhya Pradesh upheld the prohibition of conversion by means of “allurement” (defined in practically identical terms as “inducement” in the Orissa Act). The Orissa High Court, however, held that the definition of “inducement” was too broad to be justified under the permissible constitutional limitations.

On other grounds than those relied on by the state high courts, the Indian Supreme Court, hearing both cases together, affirmed the decision of the Madhya Pradesh court and reversed that portion of the Orissa court’s decision that invalidated the “inducement” section of the statute.34 The Supreme Court determined that “there is no fundamental right to convert another person to one’s own religion because if a person purposely undertakes the conversion of another person to his religion, as distinguished from his effort to transmit or spread the tenets of his religion, that would impinge on the ‘freedom of conscience’ guaranteed to all the citizens of the country alike.”35

On a separate legal issue, the Supreme Court held that the restrictions on conversion and proselytism were valid efforts to maintain public order:

[I]f an attempt is made to raise communal passions, e.g. on the ground that someone has been “forcibly” converted to another religion, it would, in all probability, give rise to an apprehension of a breach of the public order, affecting the community at large. The [Acts] are meant to avoid disturbances to the public order by prohibiting conversion from one religion to another in a manner reprehensible to the conscience of the community.36

As recently as 2012, a similar law from the state of Himachal Pradesh was upheld on substantially the same grounds by its High Court:

Every human being also has a right to question and change his own belief. However, this change must be an act of his own conscience – an act which has come from within himself, an act uninfluenced by force,” “fraud” or “inducement.” If a person changes his religion or belief of his own volition then the State has no role to play. On the other hand, if persons are made to change their religion due to “force,” “fraud” or “inducement,” this would wreck the very basic framework of our society and lead India to total annihilation.37

Given the sometimes violent relations between religious groups, international standards cannot be indifferent to the relationship between public order and those acts perceived to be attacks on another religion. But such a connection must be carefully scrutinized, as the argument can be subject to abuse, for example, where the right to freedom of expression is limited solely on the basis of the unpopularity of the message. Furthermore, any limitations on rights to promote public order should be viewed in light of the state’s fulfillment of its own obligation to promote tolerance, mutual understanding and peaceful relations between groups.38

State practice drawing the legal line between proper and improper proselytism

With sometimes sharply competing rights and interests at play, and a lack of firm guidance in international law, what factors should guide the legal assessment of proper vs. improper proselytism?

Looking at state practice, the outlines of a framework emerge that helps to disentangle the factors that have been used to draw that line. The framework has four interrelated variables, each corresponding to relevant factual circumstances: (1) attributes of the source; (2) attributes of the target; (3) the location of the action alleged to be improper proselytism; and (4) the nature of the action. When each of these variables is laid out on a scale, one can see where various decision-makers have sought to draw the line. The framework – shown graphically in Table 26.1 – does not generate answers on its own, but provides a starting point for a more focused discussion on the range of choices available to states.

The touchstone of the framework is the notion of coercion.39 If it is assumed that an individual should be able to make a considered and unrestrained choice in matters of religious belief and affiliation, the more that an act of proselytism interferes with the ability to choose, the more the regulatory power of the state may be attracted. This overall approach is reflected in the following formulation by Asma Jahangir, the UN expert: “Missionary activity cannot be considered a violation of the freedom of religion or belief of others if all involved are adults able to reason on their own and if there is no relation of dependency or hierarchy between the missionaries and the objects of missionary activities.”40 As Jahangir’s examples suggest, coercion may exist in a variety of forms linked to the four factors of the framework.

Table 26.1 Drawing the line between proper and improper: factors considered in regulating proselytism

[image: images]

Attributes of the source

An inherently coercive relationship between source and target can be a determining factor in defining improper proselytism because the target may not be able to exercise free choice in accepting or resisting the change in beliefs proffered by the source. Action that may be perfectly appropriate between two persons who are strangers, (i.e. at “arm’s-length” from one another) may not be appropriate where there exists some physical, legal or economic advantage that the source has over the target. Examples of potentially coercive sources include the state and its official representatives, private persons acting with state authority or endorsement, providers of important health or social services, and employment superiors.

Acts of proselytism by the state or its officials can amount to improper coercion depending on the official position of the source and its relationship to the target. An action by a state official in the course of their legislative, administrative or judicial duties may have little effect on the public in general, but may have a much greater effect when the target’s person or interests are controlled by, or directly influenced by, that official.41 Examples include those charged with the authority to direct or care for persons who are stationed, confined or committed to state institutions such as military installations, educational facilities, prisons, hospitals or nursing homes. Proselytism may constitute an abuse of that authority.

As an example, the European Court determined that a conviction of two Greek military officers for proselytism of their military subordinates did not constitute a violation of the European Convention, but it was not improper for the military officers to engage in similar proselytizing activity when directed at civilians.42 In describing the basis of the different outcomes, the Court stated:

[T]he hierarchical structures which are a feature of life in the armed forces may colour every aspect of the relations between military personnel, making it difficult for a subordinate to rebuff the approaches of an individual of superior rank or to withdraw from a conversation initiated by him. Thus, what would in the civilian world be seen as an innocuous exchange of ideas which the recipient is free to accept or reject, may, within the confines of military life, be viewed as a form of harassment or the application of undue pressure in abuse of power.43

Another example from the European Court is the case of Pitkevitch v. Russia, where no violation of article 9 was found when the state dismissed a judge who used her position to advance the interests of her church by recruiting as members several local officials and parties to proceedings under her examination. The judge had also “prayed publicly during court hearings, and … promised certain parties to proceedings a favourable outcome of their cases if they joined the Church.”44

Private institutions and individuals can also exert considerable influence over the choice of religious beliefs of another. Examples include the situation where religious groups exercise some government authority or where they have been granted or maintain an exclusive position over the provision of educational, health or other social services. Even in the absence of government authority or a monopoly position, someone in a private institution providing a job or a needed service to another entrusted to their care, as in a hospital or a nursing home, may be a coercive source. In these situations, the target is either unable to break the relationship with the source, or there may be a strong incentive to stay in good relationship to the source.

Determining whether or not coercion has taken place, as opposed to circumstantial evidence of a hierarchical relationship, can be difficult. In 2010, the Moroccan government expelled at least 50 Christian foreign residents from the country for alleged proselytizing. Many of those were expelled from the Village of Hope (VOH) orphanage in Ain Leuh, effectively closing it down. The government authorities also permanently took 33 children citizens from the custody of their foreign resident guardians.45 The Moroccan law on proselytism, Article 220 of the Criminal Code, provides for up to three years’ imprisonment for “whoever employs means of seduction in the purpose of shaking the faith of a Muslim or to convert him to another religion, either by exploiting his weakness or his needs or by using for such a purpose institutions of education, health, shelter or orphanages.” The Moroccan authorities had not publicly made clear what acts were alleged to constitute the illegal proselytism in these cases, as they unfolded without public legal proceedings, leaving the impression that it was the relationship itself between source and target that was the problem.

In some situations, e.g. the People’s Republic of China, sources that are “foreign” to a particular place are considered inherently improper and/or coercive, although restrictions on the activities of foreign sources simply because they are foreign can mask disapproval of the religious message that foreigners bring.

Attributes of the target

The primary concern with the attributes of the proselytism target relates to the perceived susceptibility of the target to the types of persuasion (and, potentially, coercion) that may be employed by different sources. In essence, the greater the perceived “vulnerability” of the target, the more likely that proselytism directed towards it will be restricted. For example, the target may be vulnerable because of its relationship to the source, as mentioned above with respect to hospital patients, prisoners, and employees. Certain targets may be susceptible to a change in religious beliefs, as they might be susceptible to persuasion in any matter. Children fall into this category. In Dahlab v. Switzerland, the European Court found that the dismissal of a state primary school teacher for wearing the Muslim headscarf was not a violation of the European Convention because, among other reasons, wearing of the headscarf “might have some kind of proselytizing effect” on the young children submitted to her care. The pupils were aged between four and eight, “an age at which children wonder about many things and are also more easily influenced than older pupils.”46

Other inherently vulnerable targets include the uneducated, naïve, or generally weak or unsure of themselves. It is apparently on this basis that the Greek proselytism statute prohibits “taking advantage of [the] inexperience, … low intellect and naivety” of the target.47 Another example is that portion of the Orissa statute that includes the use of a “threat of divine displeasure” within the definition of conversion by force.48 This provision was sustained by the Orissa High Court based on the need to protect those with “undeveloped mind[s]” from the “numb[ing of] the mental faculty” that such threats create.49

Persons in distress or in need were mentioned as vulnerable targets by the European Court in Kokkinakis.50 Proselytism directed at that type of targets can be particularly divisive, and can produce legislative responses that are more restrictive than necessary under the circumstances. For example, the Nepalese government once argued that legal provisions against conversion and proselytism in that country were necessary to guarantee the rights of “weak person[s]” and reflected “the intent to discourage the anomaly in a socioeconomically weak society where instances of involuntary religious conversion are found to have taken place by means of financial enticement and other temptations.”51 This example illustrates the important point that the means used to address concern over the vulnerability of the target should correspond to the type and extent of the activity of the source. In this instance, can a blanket prohibition on all conversions resulting from proselytism be supported by a concern with the weakness of certain targets to financial and other inducements?

Location of the act of proselytism

Where the proselytism takes place is another factor taken into consideration in separating proper from improper proselytism, in accordance with the likelihood that the target is in that place by choice and is free to leave. For example, the home of the source or of a willing target is less likely to raise concerns than the home of an unwilling target. A similar dichotomy exists with respect to places of worship or religious education. Proselytism is expected in the source’s religious facility, discouraged at the target’s.

For example, in the Indian state of Andhra Pradesh, although the Indian Constitution protects the propagation of religion, a law prohibits the propagation of one religion near a place of worship or prayer of another.52

Other distinctions can be drawn with respect to places open to the public. For instance, preaching or leading worship in a church or synagogue reaches a more voluntary audience than the same activity on the street or in a public park. While practically all persons use the public streets and other public places, they are also likely to be free to move to other places if occasionally confronted with unwanted proselytism. For this reason, proselytism may be permitted (subject to safety considerations) in certain public places like streets or parks – especially in places historically open to public debate or expression – to a greater extent than in other public spaces where persons may be, for the most part, required to be present, such as government offices, courtrooms, schools, and other public facilities.

Nature of the act of proselytism

The most significant of the four factors separating improper from proper proselytism is the nature of the action. In a loose way, the potential for coercion lies in the nature of the exchange, whether proposed or actually realized, between the source and target. At one end of the scale lies the bare communication of religious beliefs which, with some significant exceptions, is generally not considered to be improper. At the other end lies a conversion or change in beliefs through violence or threat of violence. This method appears to be universally denounced by both religions and governments. Between these two extremes lies a broad range of actions.

The mere presentation or exchange of religious ideas does not raise significant concerns about coercion. These are the underlying facts of the Kokkinakis case, where Mr Kokkinakis was found by the Greek courts to have engaged in religious discussions using skillful explanations and “in a pressing manner.”53 The European Court determined that a criminal conviction on this basis was a violation of article 9 of the European Convention. Similarly, in the Malaysian case of Othman the petitioner had allegedly participated in religious meetings and seminars and the Supreme Court determined that this activity, without more, did not prejudice the security of the state.54 Relatedly, the Human Rights Committee in the 2004 Sri Lanka case found a violation of freedom of religion where the Sri Lankan Supreme Court had prevented the legal recognition of a religious order because, in the view of the Court, the order’s activities – the provision of material and other benefits to vulnerable people, without more – were coercive or otherwise improper.55 Also, in February 2014, an appeals court in Morocco overturned a proselytism conviction of a Muslim convert to Christianity who apparently had no more than private conversations about religion with two young men (Morning Star News 2014).

It is true that some states take exception to this principle. For example, Sudanese law criminalizes apostasy and encompasses anyone who “propagates for the renunciation of the Creed of Islam.”56 Other significant exceptions relate to the mere exchange of religious ideas but in conjunction with one of the problematic other factors discussed above, such as the hierarchical relationship between employer and employee identified in the Larissis case. In these situations, even the most basic exchange may be tainted by the coercive nature of the relationship within which it takes place.

A further species of religious discussion that is generally thought not to be coercive is that which includes a denial of the truth of the beliefs of others or is otherwise critical of those beliefs. The case law of the Greek courts, as related in the Kokkinakis case, has held that spiritual teaching that “demonstrates the errors of other religions” is not prohibited proselytism.57 Likewise, in Punjab Book Society, the Lahore High Court determined that attempts “to show that [one’s] religion is the best in the world” did not evidence a “deliberate and malicious” intent to insult the religious feelings of another.58

However, when these expressions are delivered in a certain manner, states may act to prevent or punish them. Falling at this point on the scale are the “extremely offensive” views, with “no reliable source to justify its acceptance as correct,” that the Pakistani Court determined may fall within the statute prohibiting injury to religious feelings.59 Contrast this with the United States, which protects offensive speech in the context of proselytism (and elsewhere); the proselytism at issue in some of the US Supreme Court’s Jehovah’s Witness cases was protected regardless of the hostile, abusive, and offensive nature of the activity.60

The next category of activity includes promises or offers of something of value to the target in exchange for their change in beliefs or affiliation. A division may be made here between, for lack of more precise terms, “tangible” and “intangible” benefits. An example of an intangible benefit arose in the Orissa proselytism statute, where the term “inducement” was defined to include the “grant of any benefit.” The High Court of Orissa invalidated this provision of the statute, as it believed that inducement as therein defined could include purely spiritual benefits such as the promise of an eternity in the hereafter.61 The offer or granting of tangible benefits, such as money, “material assistance,” and “social advantages,” in exchange for a change in religious beliefs or affiliation is prohibited by a number of proselytism statutes, including those of India, Israel, and Greece.62

Events over the last several years in Sri Lanka illustrate some of the difficulty in drawing the line between coercive and non-coercive in the area of material benefits. Religious tensions between the Buddhist majority and minority Christians resulted in several attempts to legislate against “unethical conversions.” In 2004, two draft bills emerged, one prepared by the then-current government, the other by the opposition JHU party. Both are loosely modeled on Indian laws discussed above. The JHU bill criminalizes the attempt to convert another by the use of force (which encompasses physical violence as well as the threat of religious displeasure or condemnation of any religion), allurement (which can involve any gift or grant of material benefit) or other fraudulent means.63 The constitutionality of the bill was challenged before the Supreme Court on the basis that the prohibition of the full range of conduct covered in the bill – including “acts of benevolence and charity in obedience to the Gospel command” – was a violation of the right to manifest a religion (see Owens 2007: 340–5). The Supreme Court, in an unreported judgment, stated that the improper activity in this scenario was “the willful engagement of a deceitful exercise to secure a conversion.”64 The Court then went on to determine that the definition of “allurement” in the bill needed to be restricted by specifying that the acts in question – e.g. gifts and offers of material benefit – had to be offered for the purpose of converting another, in order to comply with the Constitution.65 This change introduces a requirement of intentionality (which makes it proselytism) but it apparently leaves unchanged the notion that material benefits offered for the purpose of converting another are inherently “a deceitful exercise” and subject to criminal sanction.

UN expert Asma Jahangir, following a visit to Sri Lanka, expressed concerns about the unethical conversion bills because, among other reasons, gifts and inducements did not necessarily amount to a violation of freedom of religion or belief:

While some maintain that freedom of religion, and in particular the right to choose a religion, may be violated in cases where, for example, a person in need has converted after having received presents and inducements that may significantly improve his or her life, the enjoyment of that right by the same person may equally be impaired if he or she does not have the possibility to freely decide to convert to another religion, even after having received a gift.66

Jahangir recommended against the adoption of such legislation as they were incompatible with international human rights law, could promote persecution, and would probably not diffuse religious tensions.67

On the reverse side of the offer of benefits is the threat to withhold, injure, or destroy something of value, including an intangible such as the “threat of divine displeasure” prohibited by the Orissa statute.68 Threats of a more tangible nature include policies and practices such as “those restricting access to education, medical care, employment, [political rights] or the rights guaranteed by … other provisions of the [ICCPR]” that are identified by the Human Rights Committee as tantamount to coercion.69 Finally, on the far end of the scale, and thus generally prohibited, are the threat or use of physical violence.70 The nature of the exchange in these latter circumstances is such that the targets relinquish their religious beliefs or affiliation in order to preserve their rights, health, and even their lives.

Conclusion

Developing legal standards to regulate proselytism is no simple task. However, a careful review of international and state practice yields a number of important principles:

First, the purposeful attempt to change another’s religious beliefs or affiliation is a manifestation of religion or belief and falls within the scope of international human rights protections.

Second, the freedom to engage in proselytism must be recognized irrespective of the content of the views asserted by the source, the manner in which those views are asserted, and whether the interference stems from state or private action.

Third, as with all freedoms, the freedom to engage in proselytism is not unlimited. However, restrictions on proselytism must further a secular interest (i.e. restrictions cannot further purely religious or ideological goals), and the restrictions must be proportionate to the realization of those interests. In practice, the interests asserted by states to support restrictions on proselytism are typically the protection of (a) public order or (b) the right to have or maintain a religion or belief without coercion. The two interests are interrelated, in that coercive methods of proselytism may provoke sharp responses.

Fourth, with respect to the protection of public order, the state’s response to proselytism must be directly proportionate to the disorderly nature of the activity itself, and only in extreme circumstances (and for temporary periods) can it be related to the response of others to the activity. In other words, the preferred state response to societal resistance to non-coercive methods of proselytism are to promote peace, tolerance and mutual understanding between communities, rather than to restrict proselytism.

Fifth, whether an act of proselytism is improperly coercive will depend upon the characteristics of the source, the characteristics of the target, the place where the act takes place and/or the nature of the act itself. The location of an act, or a particular relationship between source and target can introduce an element of coercion to an act that might not be coercive in other circumstances.

Sixth, unwanted, annoying or offensive acts of proselytism – even though they may result in social disruption – are not necessarily improperly coercive. Indeed, these conditions reflect circumstances under which a person can make a free and informed choice regarding religious beliefs.

Finally, there is a fine line between securing the minimum conditions for an individual to freely choose a religion or belief and protecting the ability of an individual to maintain the religion or belief that has been chosen. In this regard, states should be guided, in the words of Arcot Krishnaswami, by the need “to ensure a greater measure of freedom for society as a whole” (Krishnaswami 1960: 16).

[Author’s note: This chapter updates an article first published in Stahnke 1999.]

Bibliography

Boyle, K. and Sheen, J. (eds.) (1997) Freedom of Religion and Belief: A World Report, London: Routledge.

Berkley Center for Religion, Peace and World Affairs (2010) “Report of the Georgetown Symposium on Proselytism & Religious Freedom in the 21st Century,” Georgetown University, 3 March. Available at http://www.repository.berkleycenter.georgetown.edu/100303ProselytismReport.pdf

Evans, M. D. (1997) Religious Liberty and International Law in Europe, New York: Cambridge University Press.

Ferrari, S. (2010) “Proselytism and Human Rights,” in J. Witte, Jr. and F. S. Alexander (eds) Christianity and Human Rights: An Introduction, Cambridge: Cambridge University Press, 253–66.

Grim, B. J. et al. (2012) “Rising Tide of Restrictions on Religion,” The Pew Forum on Religion and Public Life, September. Available at http://www.pewforum.org/files/2012/09/RisingTideofRestrictions-fullreport.pdf

—— (2014) “Religious Hostilities Reach Six-Year High,” The Pew Forum on Religion and Public Life, January 14. Available at http://www.pewforum.org/files/2014/01/RestrictionsV-full-report.pdf

Jahangir, A. (2005a) “Report of the Special Rapporteur of the Commission on Human Rights on freedom of religion or belief,” United Nations General Assembly, A/60/399, September 30. Available at http://www2.ohchr.org/english/issues/religion/docs/A_60_399.pdf

—— (2005b) “Report of the Special Rapporteur on Freedom of Religion or Belief, Asma Jahangir, on Her Mission to Sri Lanka,” United Nations Economic and Social Council, E/CN.4/2006/5/Add.3, December 12. Available at http://www.daccess-dds-ny.un.org/doc/UNDOC/GEN/G05/166/64/PDF/G0516664.pdf?OpenElement

Joint Working Group of the Roman Catholic Church and the World Council of Churches (1970) “Common Witness in Proselytism,” The Ecumenical Review, 23(1): 9–20.

Kerr, D. A. (1996) “Mission and Proselytism: A Middle East Perspective,” International Bulletin of Missionary Research, 20(1): 12–22.

Krishnaswami, A. (1960) “Study of Discrimination in the Matter of Religious Rights and Practices,” in T. Stahnke and J. P. Martin (eds) Religion and Human Rights: Basic Documents, New York: Center for the Study of Human Rights, 2–55.

Mayer, E. A. (1987) “Law and Religion in the Muslim Middle East,” The American Journal of Comparative Law, 35(1): 127–84.

Morning Star News (2014) “Christian Convert From Islam Has ‘Proselytism’ Conviction Overturned in Morocco,” Christian Science Monitor, February 19. Available at http://www.christianpost.com/news/christian-convert-from-islam-has-proselytism-conviction-overturned-in-morocco-114260

Owens, A. (2007) “Using Legislation to Protect Against Unethical Conversions in Sri Lanka,” Journal of Law and Religion, 22: 323–51.

Stahnke, T. (1999) “Proselytism and the Freedom to Change Religion in International Human Rights Law,” Brigham Young University Law Review, 1: 251–350.

US Department of State (2011) “International Religious Freedom Report 2011: Morocco,” Bureau of Democracy, Human Rights and Labor. Available at http://www.state.gov/j/drl/rls/irf/2011religiousfreedom/index.htm?dlid=192899#wrapper

—— (2012) “International Religious Freedom Report 2012: India,” Bureau of Democracy, Human Rights and Labor. Available at http://www.state.gov/documents/organization/208640.pdf

Witte, J. Jr. (2008) “The Rights and Limits of Proselytism in the New Religious World Order,” in T. Bancroft (ed.) Religious Pluralism, Globalization, and World Politics, New York: Oxford University Press, 105–22.

1  See, e.g., Division of Global Mission, Evangelical Lutheran Church in America, The Role of the Missionary in the Global Mission of the Evangelical Lutheran Church in America. Available at https://web.archive.org/web/19980521003741/ http://elca.org/dgm/policy/role.html

2  See, e.g., “Common Witness in Proselytism,” prepared in 1970 by a Joint Theological Commission between the Roman Catholic Church and the World Council of Churches, and reprinted in Joint Working Group of the Roman Catholic Church and the World Council of Churches (1971), paras. 5 and 8.

3  See, e.g., “Commission on Faith and Unity, Middle East Council of Churches, Proselytism, Sects, and Pastoral Challenges: A Study Document,” prepared for the Middle East Council of Churches’ General Assembly, July 1989, paras. 61–4, cited in Kerr 1996: 18.

4  See Human Rights Committee, General Comment No. 22 (48) (art. 18), U.N. GAOR, 48th Session, Supp. No. 40, para. 3, U.N. Doc. CCPR/C/21/Rev. 1/Add.1, 1989, reprinted in U.N. Doc. HR1/GEN/1/Rev.1, 1994, p. 26.

5  Sister Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the Third Order of Saint Francis in Menzingen of Sri Lanka v. Sri Lanka, Communication No. 1249/2004, U.N. Doc. CCPR/C/85/D/1249/2004, 2005, para. 7.2. Available at www1.umn.edu/humanrts/undocs/1249-2004.html.

6  See A/51/542/Add.1/para. 134; A/60/399, para. 62.

7  A/60/399, para. 62.

8  ICCPR, Article 18.3.

9  Human Rights Committee, General Comment No. 22 (48) (art. 18), supra note 4, p. 35.

10  The UN Commission on Human Rights deleted from the final text a provision, which had been approved by the drafting committee, that recognized the freedom to “endeavor to persuade other persons of full age and sound mind of the truth of his beliefs” (Evans 1997: 194 quoting Report of the Working Group to the CHR, E/CN.4/56, art. 15).

11  ECtHR, Kokkinakis v. Greece, 1993, ser. A, 260, p. 17.

12  Id.

13  Implementation of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, U.N. ESCOR, 46th Session, Capital Provisional Agenda Item 24, Committee on Human Rights, para. 58, U.N. Doc. E/CN.4/1990/46, 1990.

14  Stainislaus v. Madhya Pradesh & Ors., 1977, 2 S.C.R. 611, 615–16.

15  A/60/399, para. 61.

16  Human Rights Committee, General Comment No. 22 (48) (art. 18), supra note 4, para. 5.

17  Id.

18  Implementation of the Declaration …, supra note 13, para. 58.

19  Kokkinakis v. Greece, supra note 11, p. 17.

20  A/60/399, para. 62.

21  Kokkinakis v. Greece, supra note 11, p. 17.

22  Id., pp. 18, 20.

23  Id., p. 21.

24  Art. 11(4), cited in Boyle and Sheen 1997: 220.

25  Implementation of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, U.N. ESCOR, 45th Session, Provisional Agenda Item 22, Commission on Human Rights, para. 51, U.N. Doc. E/CN.4/1989/44, 1988.

26  Implementation of the Declaration …, supra note 13, para. 58.

27  [1989] 1 M.L.J. 418 (Sup. Ct.).

28  Id., 420.

29  The lower court decision is reported at [1989] 1 M.L.J. 368 (High Ct.).

30  Othman, 1 M.L.J., 420.

31  Yulitha Hyde v. State, 1973 A.I.R. 116 (Ori.) 120.

32  Id.

33  See id.; Stainislaus v. State, 1975 A.I.R. 163 (M.P.).

34  See Stainislaus v. Madhya Pradesh & Ors., supra note 14, 611.

35  Id., 616.

36  Id., 617–18.

37  Evangelical Fellowship of India v. State of Himachal Pradesh, Himachal Pradesh High Court, 30 August 2012, para. 12 (CWP No. 438 of 2011). Available at http://hphighcourt.nic.in/inetjudord/judgements/CWP4382011.pdf.

38  See, e.g., Universal Declaration of Human Rights, Art. 26(2); International Covenant on Economic, Social and Cultural Rights, Art. 13(1).

39  ICCPR, Art. 18(2).

40  A/60/399, para. 67.

41  A different view is held in the United States. The United States Supreme Court views almost all forms of religious expression by the state or persons acting in an official capacity or with official endorsement to raise an impermissible danger of coercion. See Lee v. Weisman, 505 U.S. 577, 587, 589 (1992) (“The design of the Constitution is that preservation and transmission of religious beliefs and worship is a responsibility and a choice committed to the private sphere, which itself is promised freedom to pursue that mission.”).

42  See ECtHR, Larissis and Others v. Greece, 27 EHRR 329, 1999.

43  Id.

44  ECtHR, Pitkevitch v. Russia, Application No. 47936/99, 2001.

45  US Department of State. Bureau of Democracy, Human Rights and Labor (2011) “International Religious Freedom Report 2011: Morocco.” Available at: www.state.gov/j/drl/rls/irf/2011religiousfreedom/index.htm?dlid=192899#wrapper.

46  ECtHR, Dahlab v. Switzerland, Application No. 42393/98, 2001.

47  Kokkinakis v. Greece, supra note 11, p. 12.

48  Yulitha Hyde v. State, supra note 31.

49  Id.

50  See Kokkinakis v. Greece, supra note 11, p. 12.

51  See Implementation of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, U.N. ESCOR, 50th Session, Provisional Agenda Item 20, Commission on Human Rights, para. 66, U.N. Doc. E/CN.4/1994/79, 1994.

52  See US Department of State. Bureau of Democracy, Human Rights and Labor (2012) “International Religious Freedom Report 2012: India.” Available at: www.state.gov/documents/organization/208640.pdf

53  Kokkinakis v. Greece, supra note 11, p. 21.

54  See Othman, 1 M.L.J. 418, 420.

55  Sister Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the Third Order of Saint Francis in Menzingen of Sri Lanka v. Sri Lanka, supra note 5, para. 7.2.

56  See Implementation of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, U.N. ESCOR, 49th Session, Provisional Agenda Item 22, Commission on Human Rights, para. 56, U.N. Doc. E/CN/4/1993/62, 1993.

57  Kokkinakis v. Greece, supra note 11, p. 13.

58  Punjab Religious Book Society v. State [1960] P.L.D. 629 (W. P.) Lahore 637 (Pak).

59  Id., 638

60  See Murdock, 319 U.S. at 115–16 (citation omitted); Martin v. City of Struthers, 319 U.S. 141, 157, 1943.

61  Yulitha Hyde v. State, supra note 31.

62  See id.; Section 4 of Act 1363/1938, as amended by Section 2 of Act 1672/1939, cited in Kokkinakis v. Greece, supra note 11, p. 12; Penal Law Amendment (Enticement to Change Religion) Law, 5738–1977, quoted in Laws of the State of Israel (1977/78), 32: 62.

63  Prohibition of Forcible Conversion of Religion Bill, clauses 2 & 8, published in the Gazette on 31 May 2004.

64  Prohibition of Forcible Conversion, S.C. Determination No. 4/2004, quoted in Owens 2007: 342.

65  Id.

66  E/CN.4/2006/5/Add.3, para. 73.

67  Id., paras. 121–23.

68  Yulitha Hyde v. State, supra note 31.

69  Human Rights Committee, General Comment No. 22 (48) (art. 18), supra note 4, para. 5.

70  See id.; Kokkinakis v. Greece, supra note 11, p. 21.


Index



Abdul-Fattah, Saif al-Deen 372, 374–5

abortion cases 151–2

absolute theocracies 216–17; see also theocracies

abstract reasoning 356–8

Abu Sayyaf Group 346

accommodationism 104

accommodationist regimes 216–18, 219–24

Acemoglu, D. 294

action: action-belief dichotomy 110–12, 155–6; regulation of human action 285–7; religion as cause for economic action 292

active citizenship 233–4

ad hoc balancing 153–4

adaptability 148–9

adult baptism doctrine 37

advocacy 83–4

advocating terrorism 342

Affordable Care Act 2010 (ACA) (USA) 141

Africa 212; dispute processes 45

Ahdar, R. 79, 111

Ahmadis 384

AI v. MT 333

Al-Qaeda 50, 347

Ali, A.B.H. 373

Alidadi, K. 66

Alm, Mr 351–2

al-Alwani, T.J. 372–3, 374

American model, idealized 234–5

American Revolution 213

Amish cases 140

amoral secular states 232, 237

An-Na’im, A. 163

Anabaptists 36–7

analytical categories 45–6

Anglicanism 36

animal sacrifice 25–6

anthropological perspectives 3–5, 43–58; indigenous peoples’ rights claims 53–4; migration and accommodation of ‘foreign’ religions 54–5; on religion and law interlinked 49–52; on religion and law separately 43–9

Apelogun Gabriels v. London Borough of Lambeth 279

apostasy 13, 369–70; shari’a and 372–3, 377–9

Appel-Irrgang & Ors v. Germany 261, 265

appropriation of human rights 161–2

Arafat, Y. 339

area of law orientation 80

Arnout, E. 347

Arrowsmith case 108, 365

Article 19 six-part threshold test 391–2

Aryan intrusion theory 127–8

Asad, T. 7, 46–7

Asia 212

Association for the Study of Economics, Religion and Culture 290

atheism 99

atonements 22–6

Al-Atsary, A.U.A.H.Y. 343

Aung San Suu Kyi 52

Austin, J. 39, 40

Australia 341–3

Austria 351–2

authority 83

autonomy 81, 168–9; of employer 273

avoidance of material harm 156–7

Avonius, L. 165

Azmi v. Kirklees Metropolitan Borough Council 276, 358

Azzam, A. 343

Ba’abduh, A.U.L.b.M. 343

Bader, V. 9

Balagangadhara, S.N. 119, 120, 122–3, 130, 131

balance of interests: and conscientious objections 193–4, 199–201, 204–5; and religious symbols 360–3

Bali 44, 54

Balkin, J. 153

banning books on jihad 342–3

Barro, R.J. 290, 292, 293

Bartlett Giamatti, A. 259, 260

Bayatyan v. Armenia 196

Bayrak v. France 267

Beauchamp, T. 304

Belgium 323

belief: belief–action dichotomy 110–12, 155–6; contemporary trends 135–7; family law and 252–3; freedom of 93, 101; see also freedom of religion and belief (FoRB)

Benda-Beckmann, F. von 3, 4

Benda-Beckmann, K. von 3, 4

benefits, offer of 410–11

Benevolence International Foundation (BIF) 347

Benvenisti, E. 64, 65

Berggren, N. 293, 294

Berlin, I. 111, 134, 210

Berman, H.J. 29–30, 41

biblical canon 17–27

Bielefeldt, H. 63, 64

Bijoe Emmanual and Ors. v. State of Kerala and Ors. 96–7

Bikramjit Singh v. France 352–3, 354–5, 358, 359, 361

Bill of Rights and Toleration Act 1689 (England) 36

Bin Laden, O. 343, 347

bioethics 11–12, 301–18; commonality between religion, biolaw and 301–6; European 311–16; methodologies 310–12

bioethics centres 309

biolaw 11–12, 301–18; commonality between religion, bioethics and 301–6; religion and the elaboration of legal norms 306–16

Bjørnskov, C. 293

Black, C.F. 54

blasphemy 12, 370, 381–94

blessings 24

Blitt, R.C. 385

blood 25–6

Bloom, I. 165

Blum, U. 294

Bohannan, P. 44–6

Book of the Covenant 18, 19, 20, 21, 22, 23

books on jihad, banning 342–3

Boulding, K.E. 295

Bourdieu, P. 47–9, 289

Bowen, J.R. 51, 54–5

Boyle, K. 164

Bradney, A. 83, 84

Brahmins 127

Brown, C.G. 128

Bruker v. Marcovitz 332–3

Brüstle v. Greenpeace 315–16

Buddhism 51–2, 100

Burma 51–2

‘cafeteria’ religion 136

California 124, 128–31

Callahan, D. 304, 305

Calvin, J. 287

Calvinists 37–8

Canada 323–5; citizenship oaths 326–7; proposed Islamic Court of Justice 327–8

Cane, P. 79

canon law 32–4, 35, 173

capital punishment 22, 171, 372, 378

capitalism 287

capitalist attitudes 293

Carens, J. 9

Casanova, J. 291

caste discrimination law 124–8

casuistry 310–11

Catho-laïcité 67

Catholicism/Catholic church: and bioethics 307–8, 309, 310, 312–14, 317; canon law 32–4, 35, 173; human rights variations of 167; medieval 32–4; sexual abuse of minors 174

censorship 343

Central/Eastern Europe 219–24

Chan Hiang Leng Colin v. Public Prosecutor 98, 101

change: freedom to change religion 399–400; and preservation of religious laws 176; and reform of religious laws 175

channelling function 254

Charfi, M. 175, 176

charity, religious 344–7

Charles I, King 36

charters of rights, medieval 34

children 255

Childress, J.F. 304

Christian Cross Army 281

Christian magistrate, local 35–6

Christian theology see theology

Christian witness 401

Christianity 49, 166, 377; apostasy 369; in the Roman Empire 31–2; sociology and 60–1; see also Catholicism/Catholic church, Protestant Reformation, Protestantism/Protestant churches

church: establishment of 230–1; as social institution 37–8

church courts 32–3

Church of the Flying Spaghetti Monster 351–2

Church of Jesus Christ and the Latter Day Saints (Mormons) 171

Church of the New Faith v. Commissioner of Pay-Roll 97–8, 100

citizenship: active 233–4; denial of to an immigrant woman 325–6; oaths 326–7

civic spirit 197

civil law 30

civil partnerships 278–9

clash of civilizations thesis 49

Coase, R. 288, 289

coercion 182–3; proselytism 401, 404–11

coexistence approach 311

cogency 107–8, 109

coherence 107–8, 109

collective aspect of religion 92–3

collective rights and freedoms 10

colonising disciplines 76–7

Commission of the Bishops’ Conferences of the European Community (COMECE) 312–14

common morality 310–11

commonwealth experiment 36

comparative law 79

compensation 19, 20

competition, free 295–6

concerns 80–2

conduct 93

Conference of European Churches (CEC-KEK) 312–14

confession and restitution 174

conflicting rights 93; gender 323–7; human rights conflicts 146–7; tensions between religion and human rights 145–59

conscience of economists and legislators 294–6

conscientious objections 9, 183, 191–207; common mistakes about 197–203; definitional issues 191–3; international law 194–7; to work tasks 278–9

Conseil d’État 48

consensus doctrine 64–5

consent, informed 305

Constitution of Europe 144

conspicuous religious symbols 364

constitutional models 9, 209–26; constitutions and the principle of religious freedom 211–15

consumerization of religion 136

content test 389

context test 389

contraception mandate 141

contracts: in the Biblical tradition 23–4; contractualization of family law 249

controversial issues 12–14

Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 187–8

Convention relating to the Status of Refugees (CRSR) (Refugee Convention) 99

conversion 396; from Islam 369–70, 372–3, 377–9; see also proselytism

cooperationist regimes 216–18, 219–24

cooperative dairies 290

corruption 294

Cosmos 122–3

Council of Europe 78

Council of Trent 35

counter-terrorism 338

courts: role and limitations of 69–70; see also European Court of Human Rights, United States Supreme Court

covenant 22–6

Cover, R. 13–14

Cramton, R.C. 84

criminal activity 340–1

critical legal studies 77

criticism of beliefs 410

Cronin, A. 338

crosses, wearing of 277

crucifixes in schools 59–60, 60–2, 64, 268, 362

cultic code of the law 19, 20, 21–2

cultural diversity 8, 119–32

cultural universal: law as 45; religion as 8, 119, 120–1

culturalization 150–1

curses 24

customary law 54

Czech Republic 211

Dahlab v. Switzerland 324–5, 362, 363, 365, 407–8

Dalits 125

Daly, E. 78

Danchin, P. 56

Daniel, K. 62–3

Daniels, J.P. 293

Daube, D. 161

Davie, G. 61

Davies, M. 248–9, 250

death penalty 22, 171, 372, 378

Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief 180–1, 182, 184–5, 186, 373

Declaration on Human Rights in Islam 174

Decretum Gratiani 33

deep religious diversity 238

defamation of religion 12, 381–94, 410

Defence of Islamic Lands (Azzam) 343

definitional issues: conscientious objections 191–3; impact on the right of freedom of religion and belief 8, 91–102; proselytism 396–7; terrorism 338–40

DeGirolami, M. 171, 176

democracy 113

denial of truth of beliefs 410

Denmark 285–6, 290

denominationalism, decline of 136–7

deterrence 22–3

Deuteronomy 18, 21, 22–4

Devine, P. 92

dialogue, method of 305

differential treatment 241

direct discrimination 274–5

‘Direction in Religious Pluralism in Europe: Examining Grassroots Mobilisations in Europe in the Shadow of European Court of Human Rights religious freedom jurisprudence’ (Grassrootsmobilise) project 68–9, 72

discreet religious symbols 364

discrimination 63, 148; and conscientious objections 198; incitement of 390–3; protection against in the workplace 274–5; racial 186–7; reframing the state in eradicating religious/belief discrimination 179–90; by sex 187–8

disintegration of legal order 199–201

diversity: and family law 251–2; religious see religious diversity; religious laws and 176, 177

doctrine, religious 307–9

doctrine/principle orientation 80

Doe, N. 78, 174

dominant religious tradition, protection of 401–2

domination 238–9

Donohue, L.K. 339

Dooyeweerd, H. 30

Downer, A. 347

dress codes 276–7

Dudley, L. 294

Durham, W.C. 62–3, 209, 212, 213, 215, 216–17

Dworkin, R. 241

dynamic interaction 329–34

earthquake, in Turkey 389

Eastern/Central Europe 219–24

economic growth 293

economics 11, 285–99; institutional 288–90; investigations of religion 290–1; religion as cause for economic action 292; religion as critical conscience of economists and legislators 294–6; statistical investigations of religion’s effect on society 292–4

Econometrica 287

education 35, 134–5; schools see schools

effect of religion on society 292–4

Eisenstein, C. 295

Emancipation Acts (England) 36

embedded concepts 46–7

embedded even-handedness 9

embryos, human 315–16

employment law 80; see also workplace

Encinitas school board 128

endorsed religions 216–18, 219–24

ends 229–30, 232

Engel, D.M. 52

Engelhardt, T.H. 306

England 36; see also United Kingdom (UK)

Enlightenment 38–9

entanglement imagery 332

equality 63, 67, 81; clashes with human rights 148, 154–7; formal 187, 358–9; over liberty 143–4; religious freedom as 8–9, 133–44; secular states 233–4; substantive 187–8; of treatment 224, 241

Equality Directive 274–5; religious employers 280–2

equidistance between religions 262–4

equity 63

Ergüven, A.R. 388

Espín, O. 10

essential goals/necessities (daruriyyat) 371, 374, 375

essentialism 150–1

established religions 216–18, 219–24, 230–1, 232, 291; comparison with theocracies and secular states 235–40

Establishment Clause (USA) 142–3

ethical neutrality 201

ethics 285–6; bioethics see bioethics

ethics classes 261, 265

Europe 237–8; blasphemy laws 382–3; constitutional models and protection of religious freedom 212, 213–15, 219–24; secularism 245–6

European bioethics 311–16; case law 314–16; institutions 311–14

European Bioethics Committee 312, 313, 314

European Convention on Biomedicine and Human Rights 314

European Convention on Human Rights (ECHR) 59, 70–1, 146–7; Article 9 7, 94, 105, 106–10, 114, 129, 196, 272, 274, 280

European Council for Fatwa and Research 308

European Court of Human Rights (ECtHR) 69–70, 71, 172–3; bioethics 314–16; blasphemy restrictions on free speech 387–90; conflicts between religion and human rights 150–7; conscientious objections 196–7, 204; freedom of religion and belief 8, 94, 106–10, 111, 112, 114, 144, 398; gender equality and religion 324–5; Grassrootsmobilise project 68–9; interpretation of religious symbols 364–5; religion and schools 11, 260–9; turban cases 352–61

European Group on Ethics in Science and New Technologies (EGE) 306, 312, 313

European Union 78, 210, 309–10; Charter of Fundamental Rights (CFREU) 195; Equality Directive 274–5, 280–2; human rights system 105–6, 106–15

Evans, C. 79, 107, 110, 154

Evans, M.D. 71, 109–10, 209

even-handedness 9, 64, 66–7, 70

Eweida and Others v. UK 96, 107–9, 110, 111, 154–7, 274, 276, 277, 365, 366

exchange of religious ideas 409–10

exemption doctrine 139–40

experiments 293

extended case-method 45

external law of religion and human rights 168–9

extreme speech 12, 370, 381–94, 410; European Court of Human Rights 387–90; incitement of violence or discrimination 390–3

face veiling 276, 323–5, 358

Faiza M. case 325–6

Falahi, O.F. 375

false religion 123–31

family 37–8

family law 11, 245–58; debates 253–5; religion and belief 252–3; religion and gender 327–31; religious difference 251–2; religious revival 245–8; reworking of theory 248–51

Farooq, M.O. 373

Feldman, S.M. 83

Fenger, O. 285–6

Ferrari, S. 112, 114, 211–12, 215, 216, 224, 256

financing of terrorism 344–7

fiqh 44, 308

Flather, Baroness 128

Fletcher, J. 304

Foblets, M.-C. 66, 330

Folgerø and others v. Norway 261–3, 264

folk categories 45

formal equality 187, 358–9

formal reasoning 358–60

forum externum 7, 97–8, 110

forum internum 7, 97–8, 110, 206

Fox, J. 215, 217–18

France 269; 2004 Act (religious symbols) 354–5, 356–7, 364; bioethics 306, 309; denial of citizenship to an immigrant woman 325–6; face veiling 323; Ministerial Circular of 2005 356; and Muslim immigrants 54–5; reasoning in relation to religious symbols in public space 356–60; religious symbols in schools 266–8; secular state 213, 214, 215, 216; and turbans 352–62, 364

Frazer, J. 100

Free Exercise Clause (USA) 139–41

Free Speech Clause (USA) 142

freedom of association 172

freedom to change religion 399–400

freedom of expression: extreme speech and 12, 381–94; and proselytism 399

freedom fighters 339–40

freedom of religion and belief (FoRB) 5–10; constitutional models and 9, 209–26; constitutions and the principle of 211–15; as equality 8–9, 133–44; freedom of belief vs freedom of religion 93, 101; freedom of expression and 12, 381–94; impact of definitional issues 8, 91–102; international law and 8, 103–17; limitations in Islam 13, 369–80; and non-discrimination 179–90; value-based secular states 233, 234

Freeman, H.A. 111

French model, idealized 235

French Revolution 213

Friedman, M. 286

Fuller, L.L. 41

Fuller, R. 136

Gallagher, M. 254

Gauri, V. 53

Gay News case 387, 388

Geertz, C. 43–6, 100

gender 13, 321–35; alternative approaches 331–4; competing rights 323–7; family law 327–31

Gese, H. 25, 26

al-Ghazali, A.H. 376

Gierke, O. von 30

Gill, A. 293–4

global perspective 247–8

Global Relief Foundation 347

Gluckman-Bohannan debate 44–6

Good, A. 56

Goodchild, P. 295

government in religion (GIR) index 218–19, 220–1

Grassrootsmobilise project 68–9, 72

Greece 400–1

Green, M.C. 12, 170, 171, 174–5

Gregorian Reform 29, 32–4

Grimm, D. 321

Grotius, H. 39

guilt by association 341–2

Guiso, L. 294

Gustavson, J. 306

Gwin, C.R. 294

hadith (sayings) 372

Hallaq, W. 170

Haneef, M. 341–2

happiness 289–90

haqq 44, 50

Haring, B. 308

Hasan and Chaush v. Bulgaria 172

Hastings Center 304, 309

hate speech 12, 370, 381–94, 410

having a religion, freedom of 400–1

hawala network 346

Hayek, F.A. von 286

headscarves 54–5, 150

heathen religions 121

Hellegers, A. 304

heresy 370

Heschel, S. 322

Himachal Pradesh 404

Hinduism 100, 128, 130

historical perspective: religion, science and medicine 302–3; Western legal tradition 29–42

history, hermeneutic of 174–5

Hobbes, T. 285

Hoffman, B. 337–8

Holy Land Foundation for Relief and Development 347

Hood, A. 154

horizontal diversity 238

hostile regimes 217–18, 224

human embryo 315–16

human rights 9, 47, 105–6; conflicts between 146–7; development of religious laws through 171–7; external law of religion and 168–9; human rights variations of religion 166–7; internal complexity of human rights and religion 162–7; internal law of religion and 169–71; religious appropriation and rejection of 161–2; religious variations of 164–6; tensions between religion and 145–59; within religions 161–78

Human Rights Committee (UN) 385–6, 397; General Comment No. 22 182–4, 188–9, 194; incitement 391; turban cases 352–61

human rights hermeneutic 174–5

human rights movement 40

human sciences 120–1

Hume, D. 290

Hungarian Guard Association 389

Huntington, S. 49

Hurd, E.S. 56

hypocrisy (nifaq) 370, 377

İ.A. v. Turkey 388

I Fight the Terrorist (Samudra) 343

ibadat 175

Ibán, I. 211

ideal-typical secular states 234–5, 237–9

identity photographs 351–2, 353–4, 359–60, 363, 364

ideology 288–9

immanence 137

imperial cult 31

improper proselytism 401; state practice drawing the legal line between proper proselytism and 404–11

improvements (tahsiniyyat) 371

incitement 390–2; triangle of 12, 392–3

inclusive state neutrality 66–7, 70

India 238, 399, 403–4; principled distance model 239–40; Western law, secularization and Indian traditions 124–31

indigenous peoples’ rights claims 53–4

indirect discrimination 274, 275

individual aspect of religion 92–3

individual rights and freedoms 10

individualism 38–9, 295, 305

Indonesia 44, 51, 54, 100, 343

inducements 410–11

inductive corroboration 370, 375–6, 379

informed consent 305

insensitive regimes 217–18

institutional economics 288–90

institutions and personnel 229–30, 232

intangible benefits 410

interaction of different bodies of law 81–2

interdisciplinary approach 3–5, 40; contribution of legal scholarship 75–87

inter-faith civility 238–9

internal law of religion and human rights 169–71

International Convention on the Elimination of all Forms of Racial Discrimination (ICERD) 180, 186–7, 188

International Convention for the Suppression of the Financing of Terrorism (ICFST) 344–5

International Covenant on Civil and Political Rights (ICCPR) 105, 180, 194, 373, 390, 392, 397

International Covenant on Economic, Social and Cultural Rights (ICESCR) 179–80

International Islamic Fiqh Academy 308

International Islamic Relief Organization (IIRO) 346

international law 179–81; conscientious objection in 194–7; and freedom of religion and belief 8, 103–17; and proselytism 397; see also under individual conventions

Interpal 346–7

interpretation of religious symbols 364–5

interreligious variation 171

intrareligious variation 171

Iran 219, 221

Ireland 383, 392

‘Is Religion Special? Reformulating Secularism and Religion in Contemporary Legal and Political Theory’ (RAPT) project 67–8, 70

Islam 44, 49; charity giving and terrorism 344, 345–7; constitutions in Muslim countries 211, 212; doctrine and bioethics 308; family law, children and 255; France and Islamic immigrants 54–5; headscarves 54–5, 150; human rights and 163, 167; institutions 294; law, religion and security 341–2, 342–3; as a legalistic religion 49, 50; limitations on religious freedom in 13, 369–80; niqab 276, 323–5, 358; and proselytism 396; shari’a see shari’a; UK and Islamic immigrants 55

Israel 219, 221

issue/topic orientation 80

Italian schools, crucifixes in 59–60, 60–2, 64, 268, 362

Jackson, B. 170

Jahangir, A. 400, 406, 411

Jakobovits, I. 304

Jamshedji v. Soonabai 97

Jansen, C.R. 285–6

Jasvir Singh v. France 353, 354–5, 356, 357, 358, 360–1

Jefferson, T. 111

Jehovah’s Witnesses 255

Jews see Judaism/Jews

JFS case 98

jihad, banning books on 342–3

Johnson, S. 294

Join the Caravans (Azzam) 343

joint governance arrangements 332–4

Jois Foundation 128

Josiah, King of Judah 23

Judaism/Jews 165, 287, 377, 396; doctrine and bioethics 309

Juergensmeyer, M. 337

juridical code of the law 18, 19–20

juridical field 47–8

kaitiakitangga 53–4

Kamali, M.H. 373, 375

Kandel, R.F. 76

Kaukab, S. 341

Kennedy Institute of Ethics 304

Kingsbury, D. 165

Klein v. Slovakia 388–9

Kokkinakis v. Greece 94, 115, 400–1, 409, 410

Kosteski v. ‘The Former Yugoslav Republic of Macedonia’ 364–5

Krishnaswami, A. 188, 398

KRL subject (Christianity, Religion and Philosophy) 261–3

Kuppe, R. 53

Kuran, T. 294

Laborde, C. 63, 67

Ladele, Ms 111, 154–7

Ladele v. Islington Borough Council 278–9

Lahore Ahmadiyya Movement for the Propagation of Islam 384

laïcité 267–8, 356–8

Langdell, C.C. 39

Langdellian tradition 75–6, 77, 82

Larissis and Others v. Greece 406

Latour, B. 48

Lautsi v. Italy 59–60, 129, 268, 362, 365; and the sociological approach 60–5

Law and Critique 77

law of nations (ius gentium) 30

law and religion, hermeneutic of 174–5

law and religion (L&R) studies 1–3; categorising 77–82; interdisciplinary approach 3–5

laws of general applicability 168–9

League of Nations 339

Lebanon 219, 220

legal anthropology 44

legal history 77

legal pluralism 250–1

legal positivism 39–40

legal realism 40

legal scholarship: contribution to law and religion scholarship 75–87; nature of 75–7

legal source orientation 79–80

legal systems, features of 41

legal theory 79

legalism 193, 202–3

Leigh, I. 79, 111

Leiter, B. 7

Lewis, P. 55

Leyla Sahin v. Turkey 324–5

liberalism 295; family law 248–50

liberty 133; clashes with human rights 152–4; equality over 143–4; negative 134–5, 137–43; positive 134–5; two concepts of 134–5; see also freedom of religion and belief (FoRB)

Liebeskonzil, Das 387, 388

Lilla, M. 103

Lisbon, Treaty of 210

living instruments 148–9

local Christian magistrate 35–6

local laws 44–6

local perspective 247–8

location of action of proselytism 404, 405, 408–9

Locke, J. 111

Lohfink, N. 22–3

Lombardi, P. 173

long-term social transformation 21

Lundsgaarde, E. 293–4

Luther, M. 34, 35, 37, 287

Lutherans 35–6

Madhya Pradesh 403

magistrate, local Christian 35–6

Magna Carta 34

Mahmood, S. 56

Maine, H. 30

maintaining a religion, freedom of 400–1

Malaysia 398, 400, 402

Malik, M. 150

Malrauz, A. 1

Mancini, S. 61

mandatory requirement 109

Mandela, N. 339

manifestation of religion/belief: ECHR Article 9 94, 106–10; proselytism and 398–9; at work 275–9

Mann Singh, S. 352, 353–4, 358–9, 359–60, 364

Maoz, A. 165, 169

maqasid al-shari’a 13, 374–5; and freedom of religion 377–9

March, A. 371

margin of appreciation 314–15; doctrine 64–5; religious symbols in schools 266, 268

market 286, 295–6

marriage 35, 328, 329; ceremonies 252–3; same-sex 154–7, 249–50; value of 254–5

Marriage and Civil Partnership (Scotland) Act 2014 253

marriage registrars 154–7, 278–9

Marriage (Scotland) Act 1977 253

Martensen, H.L. 295–6

Marx, K. 290

Marxism 166

material benefits 410–11

material support for terrorist organizations 342–3

Mayer, E.A. 402

Mba v. London Borough of Merton 278

McCleary, R.M. 290, 292, 293

Media, Entertainment and Arts Alliance 343

medicine: bioethics see bioethics; religion and 302–3

medieval Catholicism 32–4

Menski, W. 250

Menzingen of Sri Lanka v. Sri Lanka 409

mercy code of the law 18, 19, 20–1

migration 54–5

military service: conscientious objection to 194; US military draft exemptions 139–40

Mill, J.S. 111

Minister for Home Affairs v. Othman 402, 409

Minow, M. 147, 157

Mishpatim 170

modern age 38–40

monism 250–1

Moore, S.F. 48

moral attitudes 294

moral communication 17–18

moral principles: balance of interests, sincerity and 204–5; imposition on others 201; reasonableness of 201–2, 206

moral theology 304–5

morality 183; bibilical canon 17–18; common and bioethics 310–11

Mormons 171

Morocco 44, 100, 407

motive clause 21–2

motive elements 340–1

Movsesian, M. 92

Muhammad, Prophet 370, 372, 378

Muhammed v. Leprosy Mission 281

multiple religion states 231, 236–7

Muslim Aid Australia (MAA) 346–7

Muslim Arbitration Tribunal (MAT) 55

Muslim countries 211, 212; see also Islam

Myanmar 51–2

Nappali Peter Williams v. Institute of Technical Education 94

national identity 64

National Institute for Economic and Social Research (NIESR) 126

national liberation struggles 339–40

national sphere 78

nationalism 38–9

Native Americans 53

natural law 30, 39, 40

nature of the act of proselytism 404, 405, 409–11

Ne Win 52

necessities/essential goals (daruriyyat) 371, 374, 375

needs (hajiyyat) 371

negative liberty 134–5; implausibility of 137–43

Nepal 408

neutrality: defining 62–4; and the Establishment Clause (US) 142–3; ethical neutrality of the law 201; religious education in schools 260, 262–4; sociology and 62–4, 66–7, 70–1, 72; state 62–4, 66–7, 70, 205–6

new constitutionalism 321

new institutional economics 288–9

new religious intolerance 104

new religious movements (cults) 224

New Testament traditions 26

New Zealand 53–4

niqab (face veil) 276, 323–5, 358

Noel, C. 339

non-discrimination 63, 148; freedom of religion or belief and 179–90; see also discrimination

non-establishment 213–15

non-state actors 181–5, 186–8

normative communities 13–14

North, C.M. 294

North, D. 11, 288–9

Norway 261–3, 264

Nur Radyo Ve Televizyon Yayinciligi A.S. v. Turkey 388–9

Nussbaum, M. 63, 104, 108

Obama, B. 347

objective definitions 95–6, 98–9

Obst v. Germany 152–3, 280

O’Donovan, K. 250

official documents 351–2, 353–4, 359–60, 363, 364

operationalization 83

opt out provisions 264–5

Orientalism 121

orientation 79–80

Orissa 403

Orman, W.H. 294

O’Rourke, K.H. 294

Ostrom, E. 288, 289

othering 151

Otto-Preminger-Institute v. Austria 387, 388

overt persecution 217

P. and S. v. Poland 152

Pakistan 236, 384

Paldam, M. 294

Palestinian Relief and Development Fund (Interpal) 346–7

Papal Revolution 29, 32–4

paradox of tolerance 13, 347–8

particular regime approach 363, 365

particular sensibilities 112–15

particular universalities 9–10

particularity 83

Pastafarians 351–2

patentability and the human embryo 315–16

peace 233, 234

Peace of Westphalia 34

PennLaw 77

phenomenological approach 263

philosophical turn 304–5

Pitkevitch v. Russia 407

pluralism: family law 250–1; internal plurality within religious communities 93; religious 115, 231, 236–7, 396; value-pluralism 51, 210

political officials 38

‘Politics of Religious Freedom: Contested Norms and Local Practices’ project 55–6

politics of rights 69

positive liberty 134–5

positivism 39–40

Posner, R.A. 82

practice 194–5

prejudices 188

preponderance of the majority religion 262–4

presentation of religious ideas 409–10

preservation of religious laws 176–7

Priestly Law 18, 22, 25

principle/doctrine orientation 80

principled distance 11, 240–1; secular state model 239–40

principlism 310

privacy rights, and RE 264–5

private interest 198–9

private sphere 248–50, 356–7

profiling, religious 341–2

promotion of religion in the workplace 279

proportionality 13, 366; test 267; workplace 273

proselytism 12–13, 356–7, 395–413; defining 396–7; drawing the legal line between proper and improper 404–11; rights and interests 398–404

protection of religion: Islam 371–2; in the workplace 272–5

Protestant Reformation 34–8, 212

Protestantism/Protestant churches 287; bioethics 308, 312–14

public interest 198–9

public order 403–4

public policy and law 229–30, 232

public and private: family law 248–50; religious symbols 356–7

public spaces, religious symbols in see religious symbols

Punjab Religious Book Society v. State 410

Putnam, R. 289

qadi 50

Quebec Charter of Values 325

Qur’an 370, 371, 372, 374–5, 376, 377–9

R v. N.S. 323–4

R (on the application of Hodkin and another) v. Registrar General of Births, Deaths and Marriages 96, 252–3

R (on the application of Williamson) v. Secretary of State for Education and Employment 95

R v. Registrar General, ex parte Segerdal 252

R.R. v. Poland 152

Rabat Plan of Action 390, 391, 393

racial discrimination 186–7

Rahner, K. 308

Rai and Mi case 172

Ramsey, P. 304

Ranjit Singh v. France 353–4, 363, 364

RAPT project 67–8, 70

rationalism 38–9

rationalization 44

Rawls, J. 138, 248

Razack, S. 150–1

Re South Place Ethical Society 93–4

reasonable accommodation 64, 66, 151

reasonable person 45

reasonableness of moral principles 201–2, 206

reform of religious laws 175–6

Reformation 34–8, 212

regional sphere 78

registrars, marriage 154–7, 278–9

regulation of human action 285–7

regulatory regimes: and religious freedom in practice 215–19; religious regulation regimes and religious freedom 219–24

rejection of human rights 161–2

religion-centred states 229–31; endorsed-religion states 216–18, 219–24; established-religion states 216–18, 219–24, 230–1, 232, 235–40, 291

religious charity 344–7

religious community orientation 80

religious diversity; deep 238; family law 251–2; legal responses to 8, 119–32

‘Religious Diversity and Secular Models in Europe. Innovative approaches to law and policy’ (Religare) project 65–7, 70

religious doctrine 307–9

religious education 260–5

religious employers 271, 280–2

religious field 48–9

religious freedom see freedom of religion and belief (FoRB)

Religious Freedom Restoration Act 1993 (RFRA) (USA) 140, 141, 340

religious hate speech 12, 370, 381–94, 410

religious instruction 261

religious laws 169–77; development through human rights 171–7; internal law of religion and human rights 169–71; preservation of 176–7; reform of 175–6; sphere of operation 78–9

religious NGOs 310

religious nonjudgmentalism 137

religious observance, time off for 272, 277–8

religious pluralism 115, 231, 236–7, 396

religious profiling 341–2

religious revival 245–8

religious rights 81

religious symbols 13; crucifixes in schools 59–60, 60–2, 64, 268, 362; face veiling 276, 323–5, 358; headscarves 54–5, 150; and legal discourse 60–2; in state schools 260, 265–8, 361–3; turbans 13, 351–67; wearing of crosses 277

Rémond, R. 213

respect 17, 377

Reve, G. 382

revolutions 29

right to know 305

rights conflicts see conflicting rights

Riquet, M. 301

Roach, K. 341

Robinson, J. 294

Robinson, Z. 79

Roman Catholicism see Catholicism/Catholic church

Roman Empire 30–2

Rosen, L. 50

Ross v. Canada 391

Roy, D. 305

Ruddock, P. 342–3

Ruhr, M. von der 293

S and H v. Austria 314–15

Sachedina, A. 374

sacramental drugs 340

sacraments 32

sacred sites 53

sacred symbols 46

sacrifice 22–6

Salazar v. Buono 62

same-sex marriage 154–7, 249–50

Samudra, I. 343

Samuel, G. 83

Samuelson, P. 286

Sandel, M.J. 295

Sander, M. 148–9

Sapienza, P. 294

Saudi Arabia 219, 221

Saul, B. 339

Savigny, C. von 30

Sayadaw, M. 51, 52

Scharffs, B. 60–1

Scheingold, S. 69

Scheve, K. 293

Schmid, K. 18

schools 11, 259–70; crucifixes in 59–60, 60–2, 64, 268, 362; religious education in 260–5; religious symbols in 260, 265–8, 361–3; turbans in 354–5, 361; yoga in Californian schools 124, 128–31

Schreiber, J.-F. 6, 165

Schüth v. Germany 152–3, 280

science: bioethics see bioethics; religion and 302–3

scientific positivism 39

Scientology 252–3

Scotland 249, 253

secular ethics courses 261, 265

secular states 10–11, 211–15, 229–43; amoral 232, 237; comparison with theocracies and established-religion states 235–40; features of 234, 242; ideal types 234–5, 237–9; principled distance 11, 239–41; religious-centred states and 229–31; value-based 232–5, 237

secularism: anthropology of 46–7; compared with neutrality 62; European 245–6

secularization 8, 120–1; economic analysis 290–1; Western law, false religion and 123–31

security 13, 337–50; religious charity and 344–7

Sedlacek, T. 295

Sedlock v. Timothy Baird Superintendent 128–31

semi-autonomous social fields 48

Sen, A. 165–6

Senay Karaduman v. Turkey 363

sensibilities, particular 112–15

separationist regimes 213–15, 217–18, 219–24

seriousness 106–10

sex discrimination 187–8

sexual orientation 154–7

Shabina Begum case 94–5

Shabnam Hashmi v. Union of India & Ors. 98

Shaltut, M. 372

shari’a 170, 175; and apostasy 372–3, 377–9; and family law 255; protection of religion 371–2; and UDHR 374–6

al-Shatibi, A.I. 371, 376

Shergill and others v. Khaira and others 172

Shingara Mann Singh v. France 352, 353–4, 358–9, 359–60, 364

Siebenhaar v. Germany 152–3

simul justus et peccator 37–8

sincerity: conscientious objections 204–5; international law 106–10, 112–13

Singh, Lord 127–8

Singh, R. 353–4, 363, 364

single religion states 230–1, 235–6

six-part threshold test 391–2

slavery laws 20–1

Smith, A. 286, 291, 295

social capital 289

social fields 47–9

social institutions 37–8

social welfare state 137–43

Society Pius X 167

socio-legal studies 76–7

sociology 5, 59–74; cross-cutting themes 69–72; dimension of the subjective standard 99–101; research projects 65–9; themes arising from the Lautsi case 60–5

soft laws 285–6, 290

solidarity 197

Sombart, W. 287, 288

source of proselytism 396; attributes of 404, 405, 406–7; rights and interests of 398–9

South Sudan 209

sovereignty 64–5

special right, freedom of religion as 91–2

specific legislative provision 202–3

specific situation rule 363, 365

spheres of operation 77–9, 83

spirituality, rise of 135, 136–7

Sri Lanka 410–11

stability 175–6, 176–7

Stasavage, D. 293

state: actors and discrimination on grounds of religion or belief 181–5; external law of religion and human rights 168–9; neutrality 62–4, 66–7, 70, 205–6; practice drawing the legal line between proper and improper proselytism 404–11; Protestant Reformation and shift of power to 34–5; rights and interests in regard to proselytism 401–4; social institution 37–8; symbols of majority religion affixed by 268

State Law and Order Restoration Council (SLORC) 52

state–religion relationship 6, 10–12, 183; constitutional models 9, 209–26; Europe 219–24; reticence around religion or belief discrimination 188–9; typologies of 216–18

state–religion separation 213–15, 217–18, 219–24

statist discrimination 185–8

Stoics 30–1

subjective standard 95–8; legal and sociological dimensions 99–101

subsidiarity 64–5, 71–2

substantive equality 187–8

substitutive service/activity 203

Sullivan, W.F. 6–7, 56, 104–5, 106, 112, 113, 177

supply of religion 291

Supremacy Act (1534) (England) 36

suspicion 174

symbolic clauses 63

symbols: religious see religious symbols; sacred 46

Syndicat Northcrest v. Amselem 99

tactical approach 311–12

talion formula 19–20

Tan, J.H.W. 293

tangible benefits 410–11

target of proselytism 396; attributes of 404, 405, 407–8; rights and interests of 399–401

Taussig-Rubbo, M. 177

Taylor, C. 136, 236

technical knowledge 82

temporal variation 171

Ten Commandments 18

terrorism 13, 337–50; defining 338–40; religion as problem or victim 340–7

Thailand 52

Thalib, J.U. 343

theocracies 216–17, 229–30, 231, 232; compared with secular states and established-religion states 235–40

theology: bioethics and moral theology 304–5; legal responses to religious diversity 120–1, 123–31

theories of religion 120–3

Thio, L.-A. 93

Thirty Years’ War 369

Thomas v. Review Board of the Indiana Employment Security Division 100–1

Thompson v. Delaney and Stobbart Ltd 277–8

threats 411

time-allocation models 291

time off for religious observance 272, 277–8

tolerance, paradox of 13, 347–8

toleration 233, 234

topic/issue orientation 80

Torfs, R. 176, 214

tort law 52

Toynbee, A. 100

treating everyone as an equal 241

triangle of incitement 12, 392–3

Trilling, L. 112–13

trust 293

turbans 13, 351–67; colliding interests 360–3; French reasoning 356–60; in lawsuits 352–5; religious symbolism 364–5

Turkey 213, 214, 215

Turner, L. 311

typologies of religion–state relations 216–18

U Nu 51–2

unaffiliated believers 135, 136

unethical conversion bills 410–11

Ungureanu, C. 79

uniforms 276–7

United Kingdom (UK): blasphemy 383; caste discrimination law 124–8; Employment Equality (Religion or Belief) Regulations 2003 96; Equality Act (2010) 124–5; family law 252–3, 328; religious asylum for atheist from Afghanistan 99; terrorism 345

United Nations (UN): Charter 179; Committee for the Rights of the Child 173; General Assembly of 1960 179, 180; Human Rights Committee see Human Rights Committee; Human Rights Council 188; religious NGOs and 310; Resolutions and defamation of religion 385–6; Security Council Resolution 1373 344; Special Rapporteur on freedom of religion or belief 185, 186, 189–90, 385–6; Special Rapporteur on Intolerance 182

United States of America (USA): Affordable Care Act 2010 (ACA) 141; bioethics 303; courts and Islam 50; Establishment Clause 142–3; financing of terrorism 347; First Amendment to the Constitution 53, 129; Free Exercise Clause 139–41; Free Speech Clause 142; implausibility of negative liberty 137–43; religion–state separation 219, 224; Religious Land Use and Institutionalized Persons Act 2000 140; Specially Designated Nationals (SDN) List 346–7; yoga in Californian schools 124, 128–31

United States v. Seeger 204

United States Supreme Court: and natural law 50–1; religious freedom as equality 134–5, 139–40, 142–4

Universal Declaration of Human Rights (UDHR) 47, 179; Article 18 7, 53, 209, 373–9

Universal Islamic Declaration of Human Rights 174

universal principles 45

universality: of human rights 164; of legal reasoning 45; of religion 120–1

value-based secular states 232–5, 237

value-pluralism 51, 210

van der Ven, J.A. 164

Vartic v. Romania 366

veiling of the face 276, 323–5, 358

Verspieren, P. 308

vertical diversity 238

vicarious religion 61–2

Vick, D.W. 75

Vickers, L. 80

Vietnam War 139

Village of Hope (VOH) orphanage, Morocco 407

violence, incitement of 390–3

Vogel, C. 293

voluntary acceptance of law 199–201

Vona v. Hungary 388–9

vulnerable targets 407–8

Walters, L. 304

Ward, K. 213

Weber, M. 44, 216, 287, 288, 292

welfare principle 255

welfare state: social welfare state and religious freedom 137–43; spending 293–4

Wesley, J. 290

West European model, idealized 235

Western civilization 49

Western Europe 219–24

Western legal tradition: historical development 29–42; secularization, false religion and 123–31

Western paternity of human rights 165–6

Williams, J. 303

Williams, R. 311

Williamson, O. 288, 289

Wingrove v. The United Kingdom 387

Wiseman, T. 293

Witte, J. 12, 17, 75, 79, 170, 171, 174–5

Wolfe, A. 137

women: discrimination against 187–8; law, religion and gender 13, 321–35

working hours 290

workplace 11, 134–5, 271–83; manifestation of religion 275–9; protection of religion 272–5; religious employers 271, 280–2

worldviews 123

X. Ltd. and Y. v. United Kingdom 387, 388

Yasak Tümceler (Ergüven) 388

Yelle, R.A. 177

yoga, in Californian schools 124, 128–31

Young, A. 293

zakat 346

Zingales, L. 294

Zucca, L. 78, 79, 92, 268




OPS/images/cover.jpg
Routledge Handbook of
Law and Religion

Edited by Silvio Ferrari





OPS/images/fig14_1.jpg
Secularity of the State

France

Turkey

Czech

Azerbaijan Republic*

Albania

Armenia Stovakia -/ onia

Russia

Bulgaria
Croatia Germany
Georgia

‘ Hungary Serbia Ireland \
State Italy Non-
| Latvia — Lithuania
\ Macedonia

Religion Moldova Romania Establish-

Montenegro)

Portugal Spain

it

Ukraine men

Separation





OPS/images/tab14_2a.jpg
(961°001) 521

881
%970 L
v ¥
(%E'9) 1L
(©@E0L) 8L eqnd
ewiog
ey w150y
©r'LD) 07 eunuzbly.
day unog

i

w51 2805
eiqery ipnes

uey

ddb3

wepiof

avn

epsuny

by

eusbly

e

uepns 0200101y
eryes

usuiay

eian

foping

ey

euewney uewo,
soiouod wuts

epewos ueageg
wogiq jous|

LL0E

SanplE

erskejepy
wewayy

1aunig
ueaspeg

uesiueyBy
euy>
uung
ersauopuy
uenyg
eal0y N

soe
ysapeibueg
ejue ug

[£22d

uesaazn
sy
uesiuaupng
euebing
snuejeg
eibioan
eAopIOpy
uesipyezey
uelieqiozy
eissny

sl

a%a10
puejuy
puged)

ureds i
TR S it

521035 uCa
66'6L<00°01

66'69<00°09

66'65<00°05

66'6V<00°0%

66'6£<00°0¢





OPS/styles/page-template.xpgt
 
 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 
 
 
 
 



 
 





OPS/images/tab26_1.jpg
Juztaduioour
s Py 63
Hdede> (e6a)
Mo Uosizg

uapnis
uaned 4auosud 63

“SIBHO 0 [08UO) 10
13 33 J2pUN UOSIZ

siepio
euoneNp3 SI3d10 AlEy ‘Suzpiem
“saBpnl “5 ‘P61 34 J0 A5 10
uosiad 2 Bujonuod 3P [ED0 2115

wonepowwore
siand 1o
JusuKopduws o el

10 2oty 10 awioy

fuedosd
10 “Ajes ‘2
01 Aunlu 10 steany)

Swswapua 0 S6u
PIOYUM 01 SteaiuL

JuBIdpa1 321135 [EROS
10 "Ueay Uenenuewny
“saabnpps 63 ‘sia10

uodn uspuadap uosiag sakojdurg
epinoid
oS feoneanps
10 ‘e0s “yyjeay Bupnpur Joswaadns
“Quoyine syess o1 yuensind Jeuoneanps

Burpe osiad s1enig 10 wawhodurg

Jevdso 10 “aseq e 10035 ‘S0
aAneNSIUILIPE ‘BSNOULNOD se NS AIoe Jlqng

suay
(suoneasaidaisi  snoiBijai 01 asusyo
sosa preyy o Kinfu snopieiy

Aanod
J03unoe Uo

sapmoud aomsas
61505 10 UyjeaH

pied o “auenbs
“pans oqnd e se
yons “aveds uado

soomizs

ueweyuewny jo
Kiaipp 63 “anen
10 sBui 1210 10
Rauow 10 sago uy

uosiad aneu
10 preonpsun wnpy
2116 “yeap u13duwo)

326i0] a4 40 sANGURY

1aBueng
ainog aup jo saNquny

196121 U 10 330m05
10 chysiom o e 10 BuIoK
HSnD0 Uo a4 2eUM

SPIIE0 B0 JO WSIDRL>

110 UoREI N0
wwony aup o ampp

wsnApsoig 1o uonenbay piign
<

wsnApsoiq 1o uoneynBay pieAu)
>






OPS/images/tab14_3.jpg
uolbliy [ePYO ‘8 - 66T puep2|
ZADRUNL uoIbIPY [EPO ' T ovez upeds
uotbijay pasiopu :9 vz euopadey  (SuolbIpY PO L - o n
wIBIRY [P0 '8 - sz weswpan]
oIBIRY PO ' 7 w09z pewno g
olBipY PO 8 7 WSt KemioN
wIBIRY OO '8 - sz enen
ssonerdood 5 £ 05T wnibjog
uoibijay pasiopu3 :9. £ 05T eewoy wuonesdood :s 7 stve ersny
1swonesdoo) 5 L ez Awbuny wIBIRY OO '8 - ez ersopuy
o2y pasiopu3 :9 - wu envory asoneredas 7 € 267 @>uey
uoibijay pasiopu3 :9. - ww puvjog  uoifiay pasiopu3 :9 7 otz IeBmog
wuonerdood is - o050z PUCHOZIMS 66'6Z<00'0
1swonersdoo) i 7 6661 supesin
1suoneiadoo) 5 vosgel eprenols wwonesdood s £ a6l fuewssan
1sonesdoo) 5 - sl doy oz
1swonersdoo) i 7 8suL euenpr
1suoneiadoo) 5 7 95l einge
1swonesdoo) 5 B emersobng oIy pasiopu3 9. - 969l smadA AL
1stwonersdoo) i - ge9l H-eusog asonerdood 5 - ol snad Ao
uoibifay pasiopu3 9. Losost puvias
wonerdood s 7 00l Aol
ssonerdood 5 T o uapams,
1suoneiadooy - el epusnols wwonesdood :g - 050l Banoquaxni 66'6L<00°0L
onepouILIOY 1§ - 9L erueqry
JsuonEpOwILIONY ¢ L ozse Cuosy  IsuonEpOWILIY E - szl SPUCLIPWION  66'6< 00°0
adfj awibay ai0swopaay 21035 salauN0> UbadoN] dijowbay  asodswiopaay i sappoouiaq saipaq
snoibijpy-21015 sy svys wasog/onuz) snoiBijpy-21015 oy v (i wioeM 21035 Sy






OPS/images/pub.jpg
é Routledge

Taylor & Francis Group
DO AN R O





OPS/images/tab14_2.jpg
AOPEAES 13 HHEEL AEEHed
ejpnzauz e femioN ‘el
niag ehuzy wnijg
eH 0 enb3 siodebuis  eiuopasely sy
seinpuon peud upoquie) wuewoy ewiopuy
fenbereq eusbiN edan Kebuny vy
w waumnn ep oy [eBiog
©60%2) Ty ] wdonpg uoueqa] puejiey] puejod PULISZIMS  66'6Z<0070Z
15203 K10y
epuebn 126N
seaseBepely sutenn
doy sy enuad evfencls
wuezue) ueszABIfy Aueusszny
smqequiz doy 27> smudAd AL
e ewenu snadk3 40
equinio) uoosawed ofo] emen puep
enbeieiN apiapade) winelsOBNA e
epwagens uogen menuep Hewusog uapams
eoreue] 7 ewaig ON endeg wusnols  puepeaz MON
©6h'ED) Iy o g -eauno sniwnepy i eyl Bnoquixil  66°61<00°01
epuemy “euemsiog eueys
fenbrun “anbiquiezopy weley
sweuns, eBauss euaqr] ‘pueizems
qoy pue pepiuuy auez ey s uede|
sopequeg eiquen sauiddiyg
jizeig st uowojos epeued
seweeg ejobuy ‘uag eijobuopy eqensny.
Jopeno3 ey valoy s wueqly  spuepstpeN
©6£'12) 8% o ou10s7 g-obuod ueme] w03 ¥Sn  66'6<000
oy oy N s sapwoowsp
sioror oowausy upo unioyog-qns  pup 53 W o5y janos saunog wrsap






OPS/images/tab14_3a.jpg
uoIBIY 12O
oy pasiopu

o2y pasiopu3 :9
oy pasiopu

wwoneredas 7
Lo s pesiops

9z'E

T T oM

veve
9E°0F
(2873
99'sE
3543
PEZE
S9'lE
Py

Aarany yum €7
[sose> 721
euauny
eebing
sueiag
eibioan
enoplow
uefjeqiozy
erssny

PY PO 18
BipY DO ‘9

szz 116l

€

1333
297

[sose> £7] sea035 uvaly
66'6V<00°0F

232019
PURRIH 66°65<00°0F





OPS/images/tab14_1.jpg
Catholic Other Christian Muslim Other Totals
Established Religion(s) ~ 7 (16.3%)  6(14.1%)  27(57.4%) 4(125%) 46 (26.2%)
Endorsed Religion(s) 18 (41.9%) 10(18.9%)  6(128%)  2(6.3%) 36 (20.6%)
Cooperationist 9(209%) 14(264%)  5(106%) 10(313%)  38(21.7%)
Accommodationist 6(14.0%) 20(7.7%)  5(10.6%) 10(313%)  41(23.4%)
Separationist 3(7.0%)  1(1.9%) 465%)  10.1%) 9(5.1%)
Insensitive/Hostile 0 0 0 5(15.6%) 5@2.9%)
Total 43(100%)  53(100%)  47(99.9%) 32(1001%) 175







