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Dignity and Human Rights

‘Stephan P. Leher explains the concept of Human Rights, key to contemporary Political Theory, in a complex and systematic way. The book includes the most recent approaches and is of the utmost interest for different academic disciplines – like Philosophy and Political Science, Legal Studies and Theology.’

– Anton Pelinka, Central European University, Budapest

Is it impossible to assess dignity, which is the faculty or agency of autonomy and equality of rights under the current rule of law, when we are met by global challenges like climate change, financial crisis, food crisis, natural disasters, inequality, violent conflicts and trade disputes?

Drawing on European philosophical enlightenment to rethink dominant theories of contemporary Western Human Rights, Stephan P. Leher explores the philosophical foundation of the concept of “dignity” and Human Rights. Using specific examples from Africa and Latin America to explain these concepts as social realizations in the world, Leher demonstrates the link between justice and peace and contends that dignity, freedom and Human Rights law rule are social realizations and claims by all people. With the help of language philosophy, he argues that sentences and propositions about social choices and realizations of real life expressed in ordinary language constitute the basic elements of the foundation and protection of human dignity and Human Rights. The social choice to claim one’s freedom and rights can be considered the dignity agency of the individual.

Dignity and Human Rights sheds new light on the academic assessment of dignity, the agency of autonomy and the equality of rights under the rule of law, in a time of changes and challenges to Human Rights policies and politics.

Stephan P. Leher is Professor of Moral Theology at the University of Innsbruck, Austria.
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Introduction

 

There is a link between justice and peace. This book is based on the conviction that dignity, freedom and the rule of Human Rights law are social realizations of claims made by the individual woman, man and queer. The social choice to claim one’s freedom and rights can be considered the dignity agency of the individual.

At the end of the twentieth century, some optimists claimed that “Western liberal democracy” had finally been shown to be the definitive role model for the “universal homogenous state.” At the same time, looking at the world’s nuclear arsenal and ecological disasters, pessimists claimed that today’s nation states are not able to secure peace, to stop men and women from polluting the biosphere and to maintain the planet’s irreplaceable and indispensable resources (Chapter 1).

There are also women, men and queer who simply seize the opportunities afforded by history to advance in the direction of justice and world peace. In 1798, Immanuel Kant claimed that the principles of a good and just “republican” constitution should avoid war, “the source of all evil and corruption of morals” (Gregor 1979: xxvi). In November 1945, the Nuremberg International Military Tribunal held the first trial in history for crimes against world peace. Robert H. Jackson, as Chief of Counsel for the United States at the Nuremberg Trial, insisted in his opening statement that Nazi criminals be brought to justice according to the rule of law. He was also clear about the fact that justice needs a polity of laws that assists nations to stay on the side of peace. Historically, this polity often has been initiated by the governments of individual democratic states. In 1945, Jackson had the courage and wisdom to also address the United Nations as responsible partners on the way to a world peace polity (Chapter 2).

On December 10, 1948, the United Nations proclaimed the Universal Declaration of Human Rights (UDHR). From 1948 until now there has been a long, ongoing struggle—with contestation and discontinuity, successes and failures—to really accept the UDHR as “the foundation of international human rights law” that


has inspired a rich body of legally binding international human rights treaties … and represents the universal recognition that basic rights and fundamental freedoms are inherent to all human beings, inalienable and equally applicable to everyone, and that every one of us is born free and equal in dignity and rights.

(UN 2008)



During the drafting process of the UDHR, some members of the UN Commission on Human Rights insisted on the importance of giving meaning to what was otherwise a hollow, empty and vague phrase on human dignity, freedom and worth. However, there is no doubt that the vagueness of concepts like “dignity” or the “basic rights of the individual” was useful for reaching compromise on the phrasing of the UDHR (Chapter 3).

From the beginning of international Human Rights law, the hermeneutic rule of interpreting each term of the UDHR in relation to all the other terms and rights was an important principle. Thus, each specific right of the UDHR can be taken as a validity condition for the social realization of human dignity. It is the job of judges to understand and apply the right to human dignity in accordance with the rules of interpretation of their own legal system. The realization of Human Rights is a constant process, undertaken with the assistance of the state under the rule of law. Every single citizen must be capable and empowered to ensure Human Rights by being able to take legal action with the help of independent courts. Emerging social awareness for the dignity of persons with disabilities or for gender inequalities are examples of the transformation of Human Rights from the bottom up, which demonstrate that “dignity”—as the whole Human Rights corpus—is a work in progress (Chapter 4).

Philosophically speaking, I try to describe Human Rights as a language game with claims: the individual person—woman, man and queer—claims the social realization of liberty and dignity. The first Human Right, as we read in Article 1 of the UDHR, is the right to an individual’s legitimate claim that “all human beings are born free and equal in dignity and rights.” Freedom has to be viewed together with, and treated inseparably from, equality in dignity and rights. The preamble to the UDHR proclaims the intention of securing universal and effective recognition and observance of all Human Rights. It is the speech-acts of individual women, men and queer who claim, realize and protect Human Rights, be they private or public persons (Chapter 5).

As the anticolonial and nationalist movements demonstrate, the “excluded” and their claim for self-determination and Human Rights were and are necessary contributions to the effective development of the rule of Human Rights law. At the same time, it is not acceptable for state sovereignty to become a pretext for discrimination based on race, gender or minority membership. The West is criticized for inconsistencies between its Human Rights claims and its actual Human Rights behavior; and for the fact that it uses an understanding of Human Rights across the globe only “to assert its hegemony and gain access to world markets” (Arat 2008: 930). The potential for Human Rights to empower every individual on this earth to claim equality in dignity and the principles of non-discrimination has yet to be fully realized. Case studies from Singapore, Nigeria, Senegal and Colombia exemplify the struggle for Human Rights by women, men and queer in civil society. Moreover, there are people who argue in favor of some Human Rights, but in the name of cultural traditions are not willing to endorse democracy (Chapter 6).

In fragile states, violence erupts in the poor regions, as demonstrated in the example of the north of Nigeria. “The biggest danger facing fragile states in transition is not the rise of a new dictatorship … but the larger threats are civil war, state collapse, mass atrocities, humanitarian emergencies, and a possible break-up of the country” (Baker 2011). Sadly, we see this demonstrated in Sudan and Syria. Long-term stability needs functioning state institutions, and democratization in fragile states is a complex process that will not occur overnight.

It is important at this point for Europeans to remember that the development of democracy in Europe was the result of centuries of suffering and struggle before the individual citizen woman, man and queer achieved the consciousness that rights are legal claims and tools for living a life of dignity. The struggle for the social realization of dignity continues in contemporary public debates in the European Union. Kant’s concept of “dignity” is frequently cited in this situation: treat humanity in each person never merely as a means, but always as an end in itself. Jean-Jacques Rousseau, before him, had pointed out the importance of the conjunction of the terms “dignity” and “equal freedom and rights” for a functioning democracy. He claimed that dignity is not possible without participation agency in political law-making for the common good of the community, and the moral agency of law-giving to oneself (Chapter 7).

Amartya Sen (2009) helps me to understand justice based on the assessment of social realizations—that is, on what actually happens rather than on a perfect imaginative setting. Justice has to do with capability opportunities and the freedom of human life as a whole. Access to effective Human Rights conditions—that is, access to a life under a Human Rights rule of law—is a necessary claim for realizing justice. The elementary form of this claim is a speech-act of the individual woman, man and queer claiming dignity and equal freedom and rights; a theory of social choice has to consider as its validity condition the social realization of the effective rule of Human Rights law (Chapter 8).

If dignity, freedom and Human Rights, therefore, are social realizations of claims by the individual woman, man and queer, one must be able to find these claims to dignity, freedom and rights expressed by ordinary citizens and not merely in the theories espoused by academics. I went to Bogotá, Colombia, to listen to the citizens and ask them about the most important social choices of their life. Would it be possible to find the qualities of dignity, freedom and Human Rights realized by these choices? The Human Development Report 2014 lists Colombia as ninety-eighth out of 187 countries in its Human Development Index (UNDP 2014). The people of Bogotá told me about their lives, their problems, vulnerabilities and resiliencies. These stories are testimonies to the social choices encountered in the lives of actual persons in the city of Bogotá. They do not stand for Latin America, or for countries of medium or low development. The interviewees speak for themselves, and I was interested to see if I could find social choices that took qualities of dignity into consideration and how these qualities could be described. I was interested to find speech-acts of social realizations by ordinary women, men and queer that clearly testified to both claiming one’s dignity by a concrete social realization and to observing the dignity of others involved in the situation. I used the methods of empirical social science to determine whether it was possible to find people who decide and socially realize their decisions as agents, being conscious and determined to treat themselves and others as ends in themselves and not as means. There is no doubt about the importance of confirming dignity agency, but perhaps the documentation of the stories that testify to social choices and the conditions of these choices is also important because it proves that every single woman, man and queer who is able to speak is able to bear witness to her or his dignity (Chapter 9).

Chapter 10 establishes the link between language philosophy and the analysis of social realizations in the interviews. Language philosophy analyzes the sense or nonsense of sentences. Qualitative empirical research respects the sentences uttered by the interviewed persons as social realizations of their lives. These social realizations make sense. I understand this sense as the validity condition for the claim of language philosophy that sentences are pictures of social realizations of individual women, men and queer.

The Conclusion expresses again the hope and confidence that the determination to proclaim dignity and Human Rights will empower millions of women, men and queer to know and claim the social realization of their dignity within their societies and communities.
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1 The End of History or the Beginning of a Human Rights History?

 

Francis Fukuyama, the political scientist and, at the fall of the Iron Curtain, deputy director of the US State Department’s policy planning staff, drew on philosophical concepts to diagnose the possible end of history (Fukuyama 19891). Fukuyama uses central concepts from German philosophical Idealism and applies them to political science. This philosophy draws on the concept of “consciousness” as the idea of the cultural realization of the autonomous self that guides history not only for a contingent moment of reflection but as a principle of absolute validity. A plurality of philosophical world views would imply a plurality of equally conclusive concepts of consciousness, but Fukuyama’s philosophy is not shaped by embracing plurality. Rather, he champions the behaviorist paradigm that “Western liberal democracy” will determine the behavior of the world and the social and political development of the peoples on this earth now and forever.

In drawing my own picture of the situation, I need to stay alert to the fact that I, too, do not present only a single state of affairs. I hope that the arguments I advance show that life founded on the basis of dignity and equal freedom and rights can actually be socially realized, not just an imagined, perfect idea. Fukuyama creates a compelling vision of the power games played on this earth to interpret the flow of history. Writing at the center of US foreign policy design, Fukuyama was conscious of the fact that he was serving as a high-ranking mandarin in the interests of the unchallenged, number one world power. His essay from 1989 implicitly makes the seemingly self-evident assumption that the United States of America—as the number one world power at the time—would retain its position of strength; he does not question that the United States will be the central player in the world for a long time to come. Just as sentences speak for themselves and do not need other sentences to interpret them, Fukuyama behaves like one of those self-assured American citizens who proclaim their arguments, convictions and analysis throughout the world with unshakeable confidence. Such certainty sounds convincingly positive when Fukuyama asserts the end of history, in the sense that the coming centuries will fulfill what is already present, namely “the universalization of Western liberal democracy as the final form of human government.” Fukuyama believes that the ideas of liberal democracy will “govern the material world in the long run.”

The contradiction underlying the claim that the democratic rule of law finally governs humanity and the actual situation of the real world today is a painful and evident fact. Hegel’s concept of “consciousness,” understood as explicit self-awareness, can be analyzed as a speech-act that reflects on liberty. “Consciousness” is not a self-evident concept in Western culture; it is expressed by speech-acts of individual women, men or queer.2 As long as there are women, men and queer to speak about their lives, history will go on—whether or not they use concepts like “consciousness.” “The world is all that is the case,” said Ludwig Wittgenstein (Tractatus 1), and “The world and life are one” (Tractatus 5.621; 1999).

In an egalitarian world view of the liberty of free speech and freedom of expression all sentences and speech-acts would be considered of equal importance and no single sentence would be privileged over another. Reading about history and Fukuyama, I wonder at the fact that the world exists at all; that there is life and that it is not yet gone. As Wittgenstein wrote in Tractatus 6.44: “It is not how things are in the world that is mystical, but that it exists.” I wonder that the world exists at all; I wonder that women, men and queer give testimony on their lives and the world. “The world is all that is the case” (Tractatus 1). “The world is the totality of facts, not of things” (Tractatus 2), that is, the state of affairs and their logical pictures that are the sentences of ordinary language.

Despite all the violence that historians describe, it is still a fact that life exists. Fukuyama dared in 1989 to propose the hypothesis that “Western liberal democracy” can be universally considered “the final form of human government.” Fukuyama does not further investigate the plausibility of his claim, nor does he try to discuss arguments to confirm or deny his hypothesis. Basically, he seems to stick to Hegel’s belief in the progress of the social evolution of history and to the behaviorist conviction that, because man was the product of his concrete historical and social environment, therefore the idea of liberal democracy will materialize by the necessity of history; and all women, men and queer in the world will become liberal democrats. Fukuyama does not present validity conditions to confirm his claims; and what would the validity conditions of his claims and hypothesis look like? What if poverty, injustice, hunger, sickness and illiteracy constitute a destructive alternative social and historical environment for the majority of mankind? Or, how can be we certain that in future women, men and queer will not continue to further develop Western liberal democracy’s model, but create new forms of social organization that would allow hitherto unknown means of personal, political, cultural and economic participation in society? How can we be certain that social evolution will not start to devolve, ending in the destruction of mankind? Only if we limit our attention to the few privileged rich of this world can we maintain Fukuyama’s argument that the concrete historical and social environment of Western liberal democracy has no challenging alternative in the world.

Does the hypothesis of the following sentence deserve the truth value “true” and can we again call war the mother of democracy?


The two world wars in this century and their attendant revolutions and upheavals simply had the effect of extending [the basic principles of the liberal democratic state] spatially, such that the various provinces of human civilization were brought up to the level of its most advanced outposts, and of forcing those societies in Europe and North America at the vanguard of civilization to implement their liberalism more fully.

(Fukuyama 1989)



Speaking of the effects of the two world wars, one has also to remember the millions of women, men and queer who suffered and died in these wars. I would want to remember in silence and humility the Shoah. Personally, I am grateful to the Allied forces that liberated my country, Austria, from Nazism. The fact of “democratic law,” coming from the polities of national liberal democratic states, was introduced to the world with the help of states—or, as Fukuyama says, of “human civilizations”—that obeyed “the rule of democratic law.” But the Soviet communist dictatorship, which in the countries east of the Iron Curtain oppressed liberty and “democratic law,” also contributed to the defeat of the Nazis. There is a kind of silent forgetting that the eastern part of my home country Austria was liberated from the Nazis by Soviet soldiers who were ready to fight and die for the liberation of the Austrian people from Nazism. Why speak of states in general when so many forms of states exist: democratic and dictatorial, for example? Why speak of “forcing” democratic states to implement democracy on others? It is clear that the implementation of democratic liberties must follow a democratic process and the rule of law of free people. Was democracy forced on Germany and Austria in 1945? We may think of many democratic governments or institutions that were established according to the laws of democratic states. Governments may be “forced” to adopt democracy by circumstances like pressure from the people, from lobbies and persuasive individuals, but also from powerful allied forces that dictate peace treaties after a lost war of aggression. What motivated the individual French woman, man and queer to undertake the French Revolution? How does the idea of liberty and equality correlate with “the finger on the trigger of the gun,” the guillotine and, for example, the exclusion of women and queer from the idea of liberty and equality in the French Revolution? Fukuyama is right to claim that consumerism, economics and the politics of liberalism presuppose a democratic polity and policy that follow the rule of law.

Who is the single agent of liberalism, of democracy, of a democratic policy, politics and polity? It is the single woman, man and queer. Accepting that the world is all that is the case, means accepting all sentences as spoken and realized agencies of subject agents called speakers. When regarding Fukuyama’s use of the term “universal” to describe democracy, this can only be true if individuals’ speech-acts, which constitute the beginning of the process of universality, claim democracy and—through this claim by speech-acts—spread the message of democracy all over the globe.

I claim the truth value “true” for Fukuyama’s claim in 1989, and again in 2016, that “China could not now be described in any way as a liberal democracy.” It is up to the historians to demonstrate that “Maoism … became an anachronism.” It is also up to the historians to describe Lenin’s “conviction that a revolution could not be successfully made by a democratically run organization” and to remember “Karl Kautsky, Rosa Luxemburg, and various other Menshevik and Social Democratic rivals” who were against a “dictatorship of a hierarchically organized vanguard Communist party.” It will also be up to the historians to refute or verify Fukuyama’s claim that “for the moment … the fascist and communist challenges to liberalism are dead.” If, from the fact of the existence of Western liberal democracy as the presently unchallenged and historically successful model of social, political, cultural, etc., organization, one concludes, deduces or postulates any necessity of history for Western liberal democracy to first rule the consciousness of women, men and queer, and then the world as a whole, attentive logicians will identify this as a fallacy: the fallacy of violating the distinction between a fact—that is, the existence of Western liberal democracy without attractive alternatives—and the wish, the claim or value judgment that Western liberal democracy will reign throughout the world.

It is hard to imagine that the “universal homogenous state” for Fukuyama would be anything other than a certain state of mind of a small political and economic elite with members all over the world. Concerning the nation state and the fact of many nation states in the world, I doubt that Fukuyama thinks of some international organization like the United Nations as a future model for a “universal democratic and liberal state.” Giving away the sovereignty of the United States and US citizenship for something like a global citizenship of women, men and queer born free and equal in dignity and rights does not appear to be an attractive option for the United States or its citizens. The realization of “the democratic rule of law” in this world remains a huge challenge.

Looking back on his history of the world in 1973, Arnold Toynbee (1976) concluded that only the establishment of a government that included all communities on earth would be able to end the sickness of wars and barbarism. The reader of Toynbee’s history doubts that this is near to being realized. Toynbee is clear that the development of the social skills of empathy, respect and love did not grow alongside men’s and women’s technical capacities. It seems that mankind will not learn to walk the way of peace, but will continue to destroy; the fact that gives rise to wonder is that mankind exists at all.

Toynbee starts out wondering about the existence of the biosphere, the possibilities for life on a small, grain-of-sand-like planet called Earth in a universe that extends to limits unknown and unseen. Life’s possibilities are bound by strict and sustained variables of this universe and all of these are given. Sumerian civilization took form in the Uruk period in the fourth millennium BC. The Sumerian culture was the first on this planet to organize agriculture through the construction of irrigation systems between the rivers Euphrates and Tigris, and left testimony to their culture by leaving written messages in the sands for the following centuries. Egyptian civilization was soon to follow, with similar cultures in India and China coming relatively late. From the steppes of Eurasia for most of the last 5,000 years, streams of nomads have repeated the rhythm of settlers being conquered but passing their culture on to the invading nomads. In Greek-Roman antiquity the inhabited part of the world was called “oikumene.” Looking in 1973 on the “oikumene,” Toynbee reasons that, for the first time, men and women who have barely changed since the Neolithic period have the capacity to extinguish themselves, with nuclear power and industrialism’s toxic wastes.

Mankind has effectively dominated the environment, with improved standards of living, education, public health, sanitation, medicine, housing and nutrition. But Toynbee describes mankind’s unsolved social problems. From a Human Rights perspective, the challenge to the dignity of all men and women is the fact that the majority of men and women on this planet do not fully participate in these substantial environmental improvements delivered by the industrial age.

The technological achievements of the fourth millennium BC needed and produced specialists—miners, blacksmiths, engineers—to plan and organize big public projects like drainage and irrigation systems. Their contribution to the surplus food production was more significant than the contribution of the mass of unskilled laborers. Unequal distribution of the profit therefore seems inevitable and probably justified. In time, these differences grew to intolerable gaps that passed to the next generation by heredity. Social injustices and war were the consequences. These two original sicknesses of civilization have plagued men and women to the present day. Toynbee argues that few men and women recognize that the system of nation states that we have known for the last 5,000 years is not capable of satisfying the political demands of the people. The globalized society of mankind asks for a different solution for political organization. The nation state can wage wars, but is incapable of ensuring peace on earth. Today’s nation states are not able to secure peace, to stop men and women from polluting the biosphere, or to maintain the earth’s irreplaceable and indispensable resources. This demonstrates political anarchy in a world that has become technically and economically globalized. We have had the technology to build a worldwide political organization of the world’s villages for the last 100 years.

During the last 200 years, technological progress has augmented mankind’s richness and power. Industrialization and the invention and use of the machine have created industrialized capitalists who seem to combine exploitation of their working men and women with a hitherto unknown appetite for money and reckless ambition, lacking any consideration of the dignity of all men and women. These European and North American capitalists excelled in stealing the precious inventions from humble inventors to make profit and wealth. Since the rise of civilization there has been a discrepancy between technological progress and the social behavior of men and women. The development of the social skills of empathy, respect and love have not grown with men’s and women’s technical capacities. It would seem that bridging the gap between the possibility to do evil and the ethical faculties to overcome it is almost impossible.

Looking back on history in 1973, Toynbee concluded that only the building of a government that includes all communities on earth could end the sickness of wars and barbarism. Toynbee, like Fukuyama, spoke of a government that could administer all communities on earth; neither spoke of the United Nations as a possible nucleus of this kind of world government.

Notes

1 Fukuyama based this article on a lecture presented at the University of Chicago’s John M. Olin Center.

2 Rather than the abbreviation LGBTQI, I shall use the expression “queer” to include all non-heterosexual and gender-variant people on the grounds of their non-normativity. The term “queer” highlights the normativity and intersections of sexual and gender identities; the term expresses inclusiveness for all human experiences attempting to ensure the individual’s sexual identity and integrity. This is important especially because the fight for identity is in reality a daily struggle.
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2 Two Surprising Facts

There Are a First Case and a First International Court to Hold Defendants Responsible for Their Crimes According to the Rule of Human Rights Law

 

Ludwig Wittgenstein (1999) writes in Number 6.44 of the Tractatus: “It is not how things are in the world that is mystical, but that it exists.” Two facts in the world to wonder about: the use of the term “humanity” by an international court of justice and the fact that this international military tribunal complied with the rule of law. Robert H. Jackson (1892–1954) served as a Justice of the United States Supreme Court from 1941 to 1954. From 1945 to 1946, Justice Jackson was the chief prosecutor of the surviving Nazi leaders at Nuremberg.1 The term “humanity” was precisely and meticulously defined by Jackson in 1945, in his opening statement as chief prosecutor before the International Military Tribunal at Nuremberg. There are tons of collected documents constituting the evidence that Justice Jackson, the architect of the international trial process, presented at the trial. The historic realization of this first international court, which effectively enforced the rule of law and brought to justice criminals who were accused of barbarous crimes against humanity, has to be seen as one of the most important achievements of humanity in the history of mankind and a milestone on the way to peace and justice. Justice, at the regional, national and international level, needs functioning institutions in order to be able to enforce the rule of law. Constituting the first international court of justice, just after the end of the devastating World War II, afforded a unique and short-lived opportunity to sanction the men responsible for the catastrophe they had brought on mankind.

In a rare moment of finding a common interest in meting out justice, the Soviet Union, the United States, Great Britain and France cooperated to establish the International Military Tribunal at Nuremberg. To seize this historic opportunity to impose the rule of law for the first time on a global level and to put the rule of law into effect required a judge with the capability and determination to fulfill the promise of justice. Humanity has always progressed through the decisive actions of determined individuals, people ready to fulfill the promise to translate hopes for justice into action. Humanity needed a single individual to realize the promise that dignity could be restored for the millions of women, men and queer denied the basic Human Rights of life and peace. It is important at any time in history—and so also today—to commemorate these courageous and righteous women and men who seized the opportunity to make a difference. Justice Robert H. Jackson has to be honored and remembered as one of these and as a model to be followed on the way to advancing the principles of justice and the rule of law in a world that still strives for peace. Through his professional skills and authentic belief in the principle of justice, Justice Jackson exemplarily demonstrated for us that dignity, liberty and equal rights and duties for all must be implemented in society and not just remain beautifully written declarations. Doing justice is agency and calls for social realization.

US prosecutor Jackson’s opening statement to the International Military Tribunal at Nuremberg filled the whole second day of the Nuremberg Trial on November 21, 1945. In outlining in the form of an abstract the main themes and claims of this statement, my intention is not commemoration but the conviction that this remarkable and historic speech still instructs us, with the principles and facts of the case, on how to bring about effective rule of Human Rights law.

I am grateful to the Robert H. Jackson Center2 for putting online the document of this second day before the International Military Tribunal (Second Day [1945] 1947). In the following few pages my abstract attempts to summarize the 49 pages of the opening statement.

Jackson was conscientious about the fact that “opening the first trial in history for crimes against the peace of the world imposes a grave responsibility.” The following claim reinforces this responsibility: “The wrongs we seek to condemn and punish have been so calculated, so malignant, and so devastating, that civilization cannot tolerate their being ignored, because it cannot survive their being repeated.” Jackson claimed that the wrongs being brought to justice were such as to threaten the existence of civilization itself. Jackson described the aggressive warfare of the German Nazis as a menace for the men and women of the whole world, raising awareness of the hitherto unknown fact that no home in the world was left untouched, as the whole world was terrified. The 20 Nazi leaders “in the prisoners’ dock … once dominated much of the world and terrified most of it.”

Jackson proposed to “discuss particulars of evidence.” “The greatest menace of our times” consisted of “aggressive war.” The tribunal would submit “to the judgement of law” not the “little people,” but the powerful men who “set in motion evils which leave no home in the world untouched.” As Wittgenstein wrote in Tractatus 2: “What is the case—a fact—is the existence of states of affairs,” and the states of affairs of aggressive war were described by chief counsel Jackson in detail. Describing states of affairs is the philosopher’s art of what Hegel once called “the effort to construct the concept of the idea.” The states of affairs for which the 20 prisoners in the dock were to be held responsible “will lurk in the world long after their bodies have returned to dust.” These states of affairs were a combination of “racial hatred, of terrorism and violence, and of the arrogance and cruelty of power … of fierce nationalism and of militarism, of intrigue and war-making.” Jackson claimed that “these social forces” must not be dealt with ambiguously and with compromise because “civilization” cannot endure another blow like these states of affairs without being destroyed. Analyzing the facts, Jackson pointed out what “National Socialist despotism” did to the “German people”: They “took from the German people all those dignities and freedoms that we hold natural and inalienable rights to every human being.” It was important to insist that the Nazis took away dignity from the German people if one wanted to bring about justice for the victims and restore their dignity with a new constitution. The Constitutional Law of the new Federal Republic of Germany would make dignity an absolute right of every citizen of the state.

Jackson described what the Nazis did to the world: “They overran their neighbors … They enslaved millions of human beings.” Jackson called those men, women and queer of the societies and nations that began to resist the Nazis “Civilization.” “Bestiality and bad faith reached such excess that they aroused the sleeping strength of imperiled Civilization.” Resistance and fighting against the Nazi terror was a reaction to this terror, Jackson claimed. It was the tremendous terror of the Nazis that united the states and nations to fight and “[grind] the German war machine to fragments.” Jackson claimed also that, after the defeat of the Nazis, “the world has demanded immediate action.” And the world delivered: within eight months the law for the process of the International Military Tribunal had been codified, the procedure had been established, the tribunal was in existence, “hundreds of tons of official German documents had been examined,” a prosecuting staff had been assembled and the four prosecuting powers had joined in common cause to try the present defendants.

Jackson repeatedly gave proof for his claim of “being fair and temperate.” He agreed “that here they [the defendants] must be given a presumption of innocence, and we accept the burden of proving criminal acts and the responsibility of these defendants for their commission.” The defendants would be given “fair and dispassionate hearings.” The “Teutonic passion” for “meticulous record keeping,” photographs and films will prove the indictment “by books and records.” Jackson faced up to the task of providing a fair trial:


If these men are the first war leaders of a defeated nation to be prosecuted in the name of the law, they are also the first to be given a chance to plead for their lives in the name of the law.



Jackson claimed that the German army’s “attack on the peace of the world is the crime against international society,” Germany’s aggressive war “was in violation of treaties, by which the peace of the world was sought to be safe-guarded.” This war was “planned and prepared for over a long period of time” and the “conspiracy” consisted of the “subjugation of the German people … terrorism and extermination of dissident elements … calculated and planned ruthlessness in the conduct of warfare … deliberate and planned criminality toward conquered people.”

Jackson made it clear that it was his “purpose to open the case, particularly under Count One of the Indictment, and to deal with the Common Plan or Conspiracy to achieve ends possible only by resorting to Crime against Peace, War Crimes, and Crimes against Humanity.” Jackson described the Nazis’ lawless road to power. He identified as “the chief instrument of cohesion in plan and action … the National Socialist German Workers Party, known as the Nazi Party.” This party “was an instrument of conspiracy and coercion.” The “anti-Semitic program … the plans for the violent overthrow of the feeble Republic … the planning of war” were part of this conspiracy and coercion.


A glance at a chart of the Party organization is enough to show how completely it differed from the political parties we know. It had its own source of law in the Führer and sub-Führer. It had its own courts and its own police. The conspirators set up a government within the Party to exercise outside the law every sanction that any legitimate state could exercise and many that it could not. Its chain of command was military, and its formations were martial in name as well as in function … The Party had its own secret police, its security units, its intelligence and espionage division, its raiding forces, and its youth forces. It established elaborate administrative mechanisms to identify and liquidate spies and informers, to manage concentration camps, to operate death vans, and to finance the whole movement … The Nazi Party, as its leadership later boasted, eventually organized and dominated every phase of German life.



The Party police system “became the pattern and the instrument of the police state, which was the first goal in their plan.” The criminal organizations, like SD, the SS, the SA and Secret State Police, or the Gestapo,


were recruited only from recklessly devoted Nazis … They terrorized and silenced democratic opposition and were able at length to combine with political opportunists, militarists, industrialists, monarchists, and political reactionaries. On January 30, 1933, Adolf Hitler became Chancellor of the German Republic.



Jackson spoke of the consolidation of Nazi power, of the steps “to which the conspirators resorted in perfecting control of the German State.” On the morning after the Reichstag building was set on fire on February 27, 1933, Hitler “obtained from the aged and ailing President von Hindenburg the suspension of the extensive individual liberties contained in the constitution of the Weimar Republic.”

For Jackson, in the Nazi planning, the two “groups of Crimes against Humanity—one within Germany before and during the war, the other in occupied territory during the war—… are not separated.” The crimes against humanity Jackson saw as “manifestations of the one Nazi plan,” and he cited the well-documented words of Colonel General von Fritsch, on December 11, 1938, as a description of this plan:


Shortly after the first war I came to the conclusion that we should have to be victorious in three battles if Germany were to become powerful again: 1. The battle against the working class—Hitler has won this. 2. Against the Catholic Church, perhaps better expressed against Ultramontanism. 3. Against the Jews.



The General German Trade Union Confederation and the General Independent Employees Confederation “together numbered more than 4,500,000 members. The Christian Trade Union had over 1,250,000 members.” The Nazi program required that “labor must be cowed, and that meant its organizations and means of cohesion and defense must be destroyed.” The Nazi Party always was predominantly anti-Christian in its ideology and wanted to destroy all influence of the churches. Jackson took eight pages to speak of the crimes against the Jews, “the most savage and numerous crimes planned and committed by the Nazis.” On February 24, 1942, the Fuehrer proclaimed that “the Jew will be exterminated.” Jackson quoted Nazi reports that gave testimony to the “liquidation” of 71,105 Jews in Lithuania, of 3,800 Jews “during the pogroms of Kovno,” of the “elimination” of 1,200 Jews in smaller towns and of the execution of “up to now a total of 30,000 Jews” in Latvia. Jackson read from a captured report from the Commissioner of Sluzk on October 30, 1941, which described the assassination scene in detail. The prosecutor discussed other reports on the killings of Jews, of their asphyxiation in “gas wagons” and finally presented the tribunal with the original report of SS Brigadier General Stroop, who was in charge of the destruction of the Warsaw Ghetto.

Jackson went on to speak about the preparation for war:


If aggressive warfare in violation of treaty obligation is a matter of international cognizance the preparations for it must also be of concern to the international community. Terrorism was the chief instrument for securing the cohesion of the German people in war purposes. Moreover, these cruelties in Germany served as atrocity practice to discipline the membership of the criminal organization to follow the pattern later in occupied countries.



On September 27, 1940, the Nazis concluded a ten-year German–Italian–Japanese military and economic alliance by which those powers agreed “to stand by and cooperate with one another in regard to their efforts in Greater East Asia and regions of Europe respectively wherein it is their prime purpose to establish and maintain a new order of things.” Pointing at the defendants, Jackson said: “We have here the surviving top politicians, militarists, financiers, diplomats, administrators, and propagandists, of the Nazi movement. Who was responsible for these crimes if they were not?”

When Jackson turned to the law of the case he was clear that the Charter of the International Military Tribunal at Nuremberg “is new law.” It was “not authoritatively declared at the time” that the defendants “did the acts it condemns.” Therefore, Jackson charged that “international law, natural law, German law, any law at all was to these men simply a propaganda device to be invoked when it helped and to be ignored when it would condemn what they wanted to do.” Mass killings are a crime against humanity and Jackson asked: “Does it take these men by surprise that murder is treated as a crime?” The legal status of a war of aggression had already been significantly altered after the atrocities of World War I by several international treaties: the Kellogg–Briand Pact of 1928,


by which Germany, Italy, and Japan, in common with practically all nations of the world, renounced war as an instrument of national policy … The Eighth Assembly of the League of Nations in 1927, on unanimous resolution of the representatives of 48 member nations, including Germany, declared that a war of aggression constitutes an international crime.



Jackson spoke of the important insight that


every principle of growth of international law … and every agreement has to be initiated by the action of some state … International law is not capable of development by the normal process of legislation, for there is no continuing international legislative authority.



At the end of his opening statement Jackson argued that: “Experience has shown that wars are no longer local.” He asked how to avoid periodic wars “in a system of international lawlessness?” First one has “to make statesmen responsible to law,” was his answer. The Nuremberg Trial was the first case in which this principle would be applied. But this law would be applied against any future aggressor and


condemn aggression by any other nations, including those who sit here now in judgment. We are able to do away with domestic tyranny and violence and aggression by those in power against the rights of their own people only when we make all men answerable to the law. This trial represents mankind’s desperate effort to apply the discipline of the law to statesmen who have used their powers of state to attack the foundations of the world’s peace and to commit aggressions against the rights of their neighbors.



Jackson underlined the important contribution of the United States in fighting the Nazi aggression and made clear that the United States could not continue to “throw in its youth … on the battlefields in Europe” in the future. Jackson was well aware of the peace-making force of the United States in the world. At the same time, he acknowledged the function of the United Nations to operate peace in the world by the use of “joint political action” and “joint military action to ensure that those who start a war will lose it … and will pay for it personally.” Jackson addressed the defendants, who represented


the darkest and most sinister forces in society—dictatorship and oppression, malevolence and passion, militarism and lawlessness … They have brought the German people to the lowest pitch of wretchedness … They have stirred hatreds and incited domestic violence on every continent.



In the end, Jackson told the defendants, therefore: “The real complaining party at your bar is Civilization.” And, turning to the tribunal, Jackson finished his speech:


Civilization asks whether law is so laggard as to be utterly helpless to deal with crimes of this magnitude by criminals of this order of importance. It does not expect that you can make war impossible. It does expect that your juridical action will put the forces of international law, its precepts, its prohibition and, most of all, its sanctions, on the side of peace, so that men and women of good will, in all countries, may have “leave to live by no man’s leave, underneath the law.”



How could one avoid periodic wars “in a system of international lawlessness?” First, Jackson answered, one has “to make statesmen responsible to law.” The Nuremberg Trial was the first case where this principle was applied. Jackson’s opening statement as chief prosecutor before the International Criminal Tribunal at Nuremberg, “the first trial in history for crimes against the peace of the world,” addressed the “grave responsibility” of bringing to justice the Nazi leaders and their individual criminal responsibility, condemning and punishing the wrongs and crimes they committed against humanity.

At the end of my short abstract of this opening statement, I want to turn to three short paragraphs near the end of this historic speech where Jackson spells out some clear principles of justice. For a philosophy of law in the twenty-first century it is important to adapt this to reality as a validity condition of its claims for truth that insist on the effective social realization of peace.

In November 1945 Jackson looked at history and at humanity. He observed in the last part of his speech that “modern civilization puts unlimited weapons of destruction in the hands of men.” He had insisted from the very beginning of his statement that the “wrongs” of the Nazis’ aggressive war “had been so calculated, so malignant, and so devastating, that civilization cannot tolerate their being ignored, because it cannot survive their being repeated.” From these two premises—the capacity of modern civilization for self-destruction by “unlimited weapons of destruction” and the recent experience of the imminent threat to all of humanity by the Nazis—Jackson called for an effective instrument of international law to avoid a situation of “legal irresponsibility.” Jackson insisted on world peace: his end is world peace. Philosophers follow Rousseau, Kant, and many others, claiming world peace as an end of humanity. Robert Jackson claimed that “only sanctions which reach individuals can peacefully and effectively be enforced,” because “the most practicable method of coercing a state is warfare,” and argued with the principle that even the end of peace could never ever justify the means of war. He spoke of peace within a worldwide polity of international law that is capable of sanctioning individual social choices that damage the social realization of peace. Jackson’s principle, that of personal responsibility of every individual’s agency for actively contributing to peace, was not yet agreed. In 1948, three years after Jackson’s speech, the Universal Declaration of Human Rights proclaimed the individual to be the subject of international law and every individual, not only single states, was invited and empowered to make claims of human dignity. It is true that Jackson introduced “the principle of personal responsibility” as the “principle of personal liability … to the maintenance of peace.” “Liability” consists in “the personal responsibility” for actions that harm world peace. Although undeniably the focus of this “liability” in the opening statement before the International Military Tribunal was aimed at the Nazi defendants “in the prisoners’ dock,” at the end of his speech, Jackson was aiming at the future of world peace and the eventual “liability” of every single person, powerful or not, that “has committed criminal acts” endangering peace. Jackson’s legalism claimed a law that can be applied to the facts; he was a professional lawyer and experienced judge. At least in a negative sense—sanctioning infractions—world peace was brought down to individual persons and their concrete cases and facts.

John Rawls (1971), the most influential author on justice in the twentieth century, ordered society from the theoretical perspective of a hypothetical original position, as do all contractarian theories of justice. The picture of an “impartial spectator” pleases the ideally constructing mind of ideas. Empowered by a “veil of ignorance,” the citizens would not try to egoistically pursue their personal interests but argue for overall fairness and construct a just society. My point is not to critique the fictional character of the starting point of contractarian theories of justice. Rather my point is to characterize Robert Jackson as a model of the “impartial judge” who, working from his profession, operates a judgment by interpreting the norm of the law. Jackson, the experienced judge and chief prosecutor at Nuremberg, operated justice. He had to face the terribly effective, destruction-wreaking capabilities of mankind and, as chief prosecutor, contributed to the aim of the defendants at the Nuremberg Trial being brought to justice. Justice is done by judges who follow the rule of law, and, Jackson was proud to announce,


That four great nations, flushed with victory and stung with injury stay the hand of vengeance and voluntarily submit their captive enemies to the judgment of the law is one of the most significant tributes that Power has ever paid to Reason.



Justice, designed by the theories of abstract minds and practiced in legal courts according to the rule of law established by democracy, becomes a social realization through the social choices of professionals like Jackson who apply the idea of justice to the concrete case offered by history.

Fukuyama in 1989 put forward the hypothesis that “Western liberal democracy” can be universally considered as “the final form of human government.” Jackson did not use the term “universal” in his speech. He preferred instead to describe and document the state of affairs of Nazi terrorism in the whole world: no home in the world was left untouched and the whole world was terrified, he claimed and proved with documents before the tribunal. Jackson also proposed a way to world peace. This peace does not come about because Western liberal democracy can be considered the final form of human government for the whole world. Jackson as a US citizen held a more realistic view of the way to world peace than the US citizen Fukuyama. Being blind to the cultural, political, economic, military, juridical, etc. conditions of his US citizenship, Fukuyama simply suggests that Western liberal democracy—that is, in perfection, the US form of government—should be the model for all cultures, states and nations of the world. I prefer Jackson’s prudent and visionary yet wise defense of the rule of law for the whole of humanity. On the basis of international law and international courts as institutions, crimes against humanity have to be brought to justice. Jackson in 1945 proved to have the courage and wisdom to address the United Nations as responsible partners on the way to a world peace polity. The Universal Declaration of Human rights, a few years later, would proclaim rights and duties for the end goal of world peace.

Glenn Tatsuya Mitoma (2008) reports the fact that civil society also produced important contributions to the creation of international Human Rights: in 1939, as the League of Nations was crumbling, the League of Nations Association set up the Commission to Study the Organization of Peace. It is Mitoma’s argument that


from the outbreak of war in Europe in 1939 through the San Francisco Conference in 1945, no group did more to ensure that human rights were a core value of both the Allies’ war objectives and any post-war international organization [than the Commission to Study the Organization of Peace].

(2008: 608)



I cannot verify or refute Mitoma’s judgment that non-governmental organizations “have occupied a central place in the development of international human rights from the very beginning.” Mitoma protests that the credit is given to Franklin Roosevelt and his Four Freedoms (freedom of speech and religion, freedom from want, which is the right to an adequate standard of living, and freedom from fear, which would be brought about by an effective worldwide reduction of armaments) speech as the origin of the world’s commitment to international Human Rights. However, others before him had claimed the capability of individual persons to claim Human Rights: Quincy Wright, one of the original organizers of the Commission to Study the Organization of Peace in 1940, “was already convinced that the individual, not just states, needed to become a subject of international law and that the notion of universally recognized human rights provided the proper mechanism” (Mitoma 2008: 614).

Notes

1 “About the Robert H. Jackson Center,” Robert H. Jackson Center, www.roberthjackson.org/about (accessed December 14, 2016).

2 “Opening Statement before the International Military Tribunal,” Robert H. Jackson Center, www.roberthjackson.org/speech-and-writing/opening-statement-before-the-international-military-tribunal (accessed December 14, 2016).
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3 The Individual Woman, Man and Queer Is the Subject of International Human Rights Law

 

What could be considered the constitutive element of a world government based on the rule of law of Human Rights? The constitutive element of Human Rights and democracy in this world is the individual woman, man and queer claiming Human Rights law rule. I want to assess my standpoint and view on the individual woman, man and queer as the first and most important agent of speaking and speech in general and as the basic element of claiming rule of Human Rights law on this earth.

The agency of the individual man, woman and queer to take the word and speak—to speak one’s mind and heart, to simply speak and communicate—the agency to use language and express oneself, I want to see as part of the social realization of dignity by the individual person, woman, man and queer.

Personal responsibility needs a polity of laws that supports peace. This polity in history has often been initiated by the particular governments of liberal democratic states. Robert H. Jackson’s opening statement to the Nuremberg Trial proved his courage and wisdom to also address the United Nations (UN) as responsible partners on the way to a world peace polity. The drafting process of the Universal Declaration of Human Rights (UDHR) started in 1947, and the UDHR was proclaimed in 1948.1 Again, there were women and men who seized one of the rare opportunities that history grants for advancing the history of humanity with a policy of peace. The world community of states and nations was still suffering from the terrifying experience of World War II and its consequences and East–West tensions were already on the rise, as reflection and determination to prevent something similar from happening focused the UN on developing a document that would decisively enhance world peace.

On December 10, 1948, the international community made a commitment to upholding dignity and justice for all of us. The UDHR is generally agreed to be “the foundation of international human rights law.”2 On Human Rights Day in 2008 the UN proudly asserted that,


adopted in 1948, the UDHR has inspired a rich body of legally binding international human rights treaties … It represents the universal recognition that basic rights and fundamental freedoms are inherent to all human beings, inalienable and equally applicable to everyone, and that every one of us is born free and equal in dignity and rights. Whatever our nationality, place of residence, gender, national or ethnic origin, color, religion, language, or any other status, the international community on December 10, 1948, made a commitment to upholding dignity and justice for all of us.3



This statement by the UN expresses the nucleus of the UDHR, together with an assessment of the importance of this commitment for the future development of Human Rights law.

The Drafting Process of the Universal Declaration of Human Rights

I am grateful to the UN for putting online the documents, protocols and reports that testify to the drafting process of the UDHR.4 It is important that every citizen of the world have free access to the history of the making of this Declaration. The assessment of the claims set out by the UDHR by every single individual living on this earth now and in the future determines the degree of the social realization of the Declaration. When describing the drafting process of the UDHR, I will refer to the documents as numbered by the UN’s Dag Hammarskjöld Library.

The Human Rights Commission was established in June 1946 by the Economic and Social Council of the UN.5 In January 1947, Eleanor Roosevelt (United States) was elected Chairman, Pen-Chun Chang (China) Vice-Chairman and Charles Malik (Lebanon) was chosen to be Rapporteur at the first meeting to draft the UDHR. Because the members had different views throughout the drafting process, the Human Rights Commission simultaneously worked on drafting a legal instrument with a strong enforcement component and an international bill of rights that would act as a standard-setting document for Human Rights.6

In February 1947 Eleanor Roosevelt, Pen-Chun Chang and Charles Malik formed the nucleus of the Drafting Committee for the International Bill of Rights. John Humphrey, Secretary of the Human Rights Commission and Director of the UN Secretariat’s Division of Human Rights, was given the task of formulating a preliminary draft. Eleanor Roosevelt enlarged the Drafting Committee to include representatives from Australia, Chile, France, the Soviet Union and the United Kingdom.

From June 9 to 25, 1947, the First Session of the Drafting Committee held 19 meetings. Document E/CN.4/AC.1/3, the Draft Outline of the International Bill of Rights, was presented in the first meeting as a preliminary draft. It is interesting that the official French version of the document is entitled “International Declaration of Human Rights”—strikingly similar to the final title of the document: “Universal Declaration of Human Rights.” The text of the preliminary draft starts by suggesting a preamble. The UDHR also starts with a preamble and contains many elements we find in this preliminary draft. In the preamble of the UDHR we find again the four freedoms (freedom of speech and religion, freedom from want and fear); it also contains a paragraph on the UN Charter’s reaffirmation of “the faith in fundamental human rights.” The preamble to the preliminary draft contains the four principles:



1 that there can be no peace unless human rights and freedoms are respected;

2 that man does not have rights only;

3 that he owes duties to the society of which he forms part;

4 that man is a citizen both of his state and of the world; that there can be no human freedom or dignity unless war and the threat of war is abolished.





Principles 1 and 4 are restated in the preamble to the UDHR. “Duties,” as suggested in Principles 2 and 3, are not mentioned in the preamble to the UDHR. After long debates in the Commission on Human Rights we find the claim that individual persons hold not only rights but also duties toward the “community” in Article 29, the penultimate article of the UDHR. “Duties” were particularly important to the Chinese representatives in the Drafting Committee and Commission on Human Rights. Mr. Wu of China remarked on June 18, 1947—at the ninth meeting of the First Session of the Commission—that “It is a question of establishing the rights of the human being and at the same time demanding his acceptance of the corresponding obligations” (E/CN.4/AC.1/SR.9: 5).

Article 29 is also the only article of the UDHR where we find the term “democratic.” The limitation of rights “by the rights of others and by the just requirements of the State and of the United Nations,” as stated in Article 2 of the preliminary draft, is also expressed in Article 29 of the UDHR. With subtle precision, reference is made to the democratic rule of law, not of a state but of “society.”

The main part of the preliminary draft consists of 48 articles outlining individual Human Rights. The final version of the UDHR contains 30 articles. An immense concerted effort was achieved during the drafting process. I want to follow through the drafting process in view of the first Article of the UDHR on dignity and equal freedoms and rights. This book is about dignity and Human Rights; civil, social and political rights all need to be read in connection with dignity and each other. This rule of coherence explains some developments in the drafting process. Article 3 of the preliminary draft, for example, claims the right to life, with the exception of the legal death penalty. Article 3 of the UDHR claims the right to life and security of the person. The UDHR does not mention the death penalty. In most of the subsequent articles of the preliminary draft we find parallel claims in the UDHR. However, there are notable differences, which also reflect the differences of the capitalist world view and the socialist one as they emerge in the aftermath of World War II. Article 21 of the preliminary draft claims: “Everyone has the right to establish educational institutions in conformity with conditions laid down by the law.” I do not find a corresponding claim in the UDHR. Article 22 of the preliminary draft claims:


Everyone has a right to own property. His right to share in the ownership of industrial, commercial and other profit-making enterprises is governed by the law of the State within which such enterprises are situated. The State may regulate the acquisition and use of private property and determine those things that are susceptible of private appropriation. No one shall be deprived of his property without just compensation.



In Article 17 of the UDHR we can see the compromise on property between the capitalist and the communist way of organizing an economy: “1. Everyone has the right to own property alone as well as in association with others. 2. No one shall be arbitrarily deprived of his property.” Claude E. Welch, Jr. (2002) discusses Morsink’s recollections of the conflicting ideologies around the drafting table—the fight of capitalists and communists over the status of private property. When Article 17 of the UDHR says: “(1) Everyone has the right to own property alone as well as in association with others,” the expression “alone” does not simply refer to the private ownership of the modes and means of production as understood by the capitalists. It also confirms the universally accepted proposition that “everyone has a right to own personal property, real and other.” The expression “in association with others” refers to the communist way of economic organization. Article 17 has, therefore, to be understood in connection with Articles 12, 29, 23 and 24, which place limits on the ownership of property, especially on the right to private ownership of profit-seeking enterprises (Welch 2002).

The preliminary draft aims to remember the need for emigration and the right to political asylum for refugees, which was necessary for the millions of women, men and queer persecuted by the Nazis. Article 34 of the document claims: “Every State shall have the right to grant asylum to political refugees.” The UDHR takes up this claim in Article 14(1): “Everyone has the right to seek and to enjoy in other countries asylum from persecution.” Article 10 of the preliminary draft claims “the right of emigration and expatriation shall not be denied.” This claim corresponds to the UDHR’s claim in Article 13(2).

In addition to the preliminary draft, the Secretariat of the Human Rights Commission presented many other documents to the Drafting Committee. The 410-page first addendum (E/CN.4/AC.1/3/Add.1) contains observations made by the members of the Commission on Human Rights and


draws relationships to drafts of other international declarations and proposals submitted to the Commission and outlines the relationship between the individual human rights and constitutions of Member States. It finally relates each human right to the proposals submitted by non-governmental organizations.7



The second addendum (E/CN.4/AC.1/3/Add.2) lists in seven short pages the 48 proposed articles of the preliminary draft divided into the four chapters: “Liberties,” “Social Rights,” “Equality,” and “General Dispositions.” The Drafting Committee also received a proposal from the United Kingdom consisting of a draft International Bill of Human Rights in the form of a legal instrument (E/CN.4/AC.1/4). This document identifies the strong interest and conviction of the United Kingdom in drafting a legal instrument with a strong enforcement component:


Human rights and fundamental freedoms can only be completely assured by the application of the rule of law and by the maintenance of every land of the judiciary, fully independent and safeguarded against all pressure, and that the provisions of an International Bill of Rights cannot be fulfilled unless the sanctity of the home and the privacy of correspondence are generally respected and unless at all trials the rights of the defense are scrupulously respected, including the principle that trials shall be held in public and that every man is presumed innocent until he is proved guilty.

(Ibid.: 5)8



We would completely agree with the above understanding of Human Rights as entitlements, just as any right is considered a legitimate claim to its entitlement. There was growing awareness in the Commission on Human Rights that a Declaration of Human Rights would not constitute a legal instrument. The effective social realization of this entitlement to Human Rights and to the realization of Human Rights as the rule of law in the world was a utopic claim in 1947. Today, there are still many countries that can only dream of the social realization of the most basic Human Rights for their people. The application of the rule of law as demanded by the above proposal from the United Kingdom remains of topical interest. How to deal with the proposal in the Drafting Committee? The matter was discussed in the eighteenth meeting of the Drafting Committee on June 25, 1947, in the First Session. It was Mrs. Roosevelt who suggested what would turn out to be an acceptable compromise: “substituting ‘there should be some form of implementation with respect to human rights’ for ‘the international community must ensure the observance of’” (E/CN.4/AC.1/SR.18: 4). The problem of implementation of Human Rights was no longer taken up by the Drafting Committee. At the end of this First Session of the Drafting Committee, the task of redrafting a declaration based upon the preliminary draft and the discussions in the Committee was given to René Cassin.

The Second Session of the Human Rights Commission was held in Geneva from December 2 to 10, 1947. “Discussions revealed that many Member States were ready to accept a Draft Declaration if it would precede, and not replace, a convention.”9 The working group on a Draft Declaration held its first meeting on December 6, 1947 (E/CN.4/57).10 Mrs. Roosevelt was elected Chairman and René Cassin Rapporteur. The title of the preliminary draft—“Draft Outline of International Bill of Rights”—changed to “Draft International Declaration of Human Rights.” Cassin expressed his thought “that the Declaration should begin with some Articles of a general character” (ibid.: 3). General Romulo, representative of the Philippines, suggested the following text for Article 1: “All men are brothers. Being endowed with reason and conscience, they are free and possess equal dignity and rights” (ibid.: 5). Cassin suggested: “All men are born free, and equal in dignity and rights, and shall regard each other as brothers” (ibid.). Romulo and Cassin then formulated a joint text and the Chairman read out the Article for adoption in the following form: “All men are born free and equal in dignity and rights. They are endowed by nature with reason and conscience, and should act towards one another as brothers” (ibid.: 5). The Draft International Declaration of Human Rights of December 16, 1947, joins to this Article 1 text the parentheses: “(Wherever the word ‘men’ is used, the Commission implied both men and women)” (E/CN.4/77:ANNEX A). This parenthesis demonstrates that there was awareness of gendered language in the working group.

The report of this Second Session was sent to the governments in the first week of January 1948. Replies were accepted until April 3, 1948, so that the Drafting Committee could be informed before the beginning of its Second Session on May 3, 1948.

During its Second Session from May 3 to 21, 1948, in New York, the Drafting Committee had 25 meetings to consider comments from governments, and most of the discussion concerned the draft covenant and not the Declaration of Human Rights. Looking at the report of the Second Session of the Drafting Committee to the Human Rights Commission we find Cassin’s draft as Annex A of the Draft International Declaration of Human Rights (E/CN.4/95: 5–15). Article 1 is formulated almost as in the final UDHR: “All men are born free and equal in dignity and rights. They are endowed by nature with reason and conscience, and should act toward one another like brothers” (E/CN.4/95: 511). According to the Annex A documents, “the Drafting Committee did not have the time to consider this article” (ibid.)—the fact that this remarkable article, which enshrines equal rights for all, exists at all may be due to its having avoided being diluted by Drafting Committee discussions.

The Third Session of the Human Rights Commission was held from May 24 to June 18, 1948, in New York. Mrs. Roosevelt was elected Chairman again, the Commission elected Pen-Chun Chang from China Vice-Chairman, and Charles Malik from Lebanon Rapporteur. René Cassin was elected Second Vice-Chairman (E/800: 4).

At this session, the Commission based its work on the report of the Second Session of the Drafting Committee, E/CN.4/95. Individual articles of the Declaration were examined and the Commission adopted the redrafted Declaration with 12 votes in favor and 4 abstentions (E/CN.4/SR.81).

On Wednesday, May 26, 1948, in the forty-eighth meeting, Mrs. Roosevelt was clear about the fact that the Declaration is not a legally binding instrument. The Covenant and the Document on Implementation would enjoy legally binding force. Concerning the Declaration’s claim of the “equality of men and women” as a “right,” Mrs. Roosevelt wanted this claim to be understood as Abraham Lincoln expressed the nature and purpose of the United States’ Declaration of Independence:


They (the authors of the Declaration) did not mean to assert the obvious untruth that all men were then actually enjoying that equality, or yet that they were about to confer it immediately upon them. In fact, they had no power to confer such a boon. They meant simply to declare the right, so that the enforcement of it might follow as soon as circumstances should permit.

(E/CN.4/SR.48: 6)



Cassin consented and wanted the Declaration “to list those rights which it considered to be the most essential attributes of every human being without distinction” (ibid.). It was on this occasion that the term “every human being” was used for the first time in the drafting process to speak inclusively of all women and men. The meeting continued to discuss inclusion in the Declaration of a statement encouraging states to realize the fundamental Human Rights and freedoms agreed to in the Declaration. The question of a preamble to the Declaration emerged, discussions on the further proceedings of the Commission continued and finally a decision “to examine the Declaration article by article at the meeting to be held next afternoon” was “adopted by 10 votes with four abstentions” (ibid.: 16). In the next meeting, the following day, a debate arose on why the term “democracy” was not yet included in the draft of the Declaration. No decisions were taken (E/CN.4/SR.49). Discussion of the purpose of the Declaration continued the next day, Thursday, May 27, 1948 (E/CN.4/SR.50). Malik, the representative from Lebanon and an Orthodox Christian, opened the meeting with a general statement that demonstrated his diplomatic skills and his unwavering determination to confront the world view that holds social conditions and the fair distribution of the means of production responsible for the progress of mankind and does not assess general principles of freedom, justice and rights. The representatives of the USSR wanted to work on a Covenant and not on a Declaration of Principles. Malik challenged the representatives of the Soviet Union with his conviction, derived from his Christian world view, that not only the physical, social, economic and political agencies of the individual should be considered, but also the cultural and spiritual aspects of dignity. Concerning the understanding of Human Rights, Malik recognized cultural pluralism and insisted on the recognition of contributions to Human Rights as they are expressed in all cultures in the world.


A study of Russian literature had shown him that the USSR had two positive messages for the world: hatred of inequality and discrimination on any ground whatever, and insistence on the importance of social and economic factors in human life. Although those two great challenges were real, and appreciated by the rest of the world, the Commission should take a more comprehensive outlook and should try to harmonize those ideas with some of the older elements in human culture. It was easy to fall into the error of oversimplification, and to consider that such things as non-discrimination and universal employment, guaranteed by the State, represented the most important factors in human life. For his part, Mr. Malik thought that the most fundamental human rights and freedoms were spiritual, intellectual and moral; he would not be satisfied with mere social security and lack of discrimination except as means to a higher end, namely, the freedom of spirit. The various contributions in the field of human rights made by the diverse cultures in the world must be taken into account, and the crucial part of the Commission’s task would be the determination of the hierarchy of values.

(Ibid.)



Mr. Hernán Santa Cruz from the Chilean delegation insisted on the necessity of both general principles and concrete rights. “Taking into account the ideals which had inspired the French revolution” and economic and social rights as “the right to work, the right to an equitable salary, the right to health, education and social security, and the benefits of culture and scientific progress must not be omitted.” Santa Cruz used this approach of applying general principles to the concrete to focus on democracy: “The preservation of democracy was a fundamental duty in the organization of a peaceful world. Human rights and fundamental freedoms must be so defined as to make the rights of the individual compatible with the idea of democracy” (ibid.).

Discussion on Article 1 of the Declaration started:


Mrs. Ledon (Vice-Chairman of the Commission on the Status of Women) stated that the Commission on the Status of Women had decided unanimously to request … the following amendments to Article 1 of the Draft Declaration: the words “all people” should be substituted for “all men” and “in a spirit of brotherhood” for “like brothers.”

(Ibid.)



The Chairman, Mrs. Roosevelt, speaking as the representative of the United States of America, supported the following changes in the text: “all people, men and women” in place of “all men,” and “in the spirit of brotherhood” in place of “like brothers” (ibid.). Santa Cruz supported Ledon’s suggestion. Cassin explained that he had used the expression “all members of the human family” in his first draft of Article 1.

For the first time in the documents, the expression “inherent equality of human beings” was used. Cassin used this expression, which originates in the European natural law tradition, and justified its necessity because the concept of the inherent equality of human beings “had recently been attacked by Hitler and his ideological disciples” (ibid.). The use of the term “brotherhood,” he argued, served to explain “the idea of solidarity.” The United Nations should adopt this use to “convince the peoples of the world that the United Nations firmly believed in their essential brotherhood” (ibid.). The compromise that finally appears in the UDHR, “all human beings,” was proposed by Mr. Lebeau, the representative of Belgium in the Commission, and expressly consented to by Ledon. Chang, the representative from China, wanted to delete the words “They are endowed by nature with reason and conscience” from Article 1 of the Declaration (ibid.). Mrs. Mehta from India and Mr. Wilson from the United Kingdom agreed. Malik disagreed, insisted on the inclusion of the important concepts of “nature, conscience and reason” and pointed out that “they had originally appeared in the French and United Kingdom texts” (ibid.). Mr. Lopez, the representative of the Philippines, had replaced General Romero, and was:


strongly opposed to the deletion of the sentence “They are endowed by nature with reason and conscience” from the text submitted by the representatives of India and the United Kingdom, and proposed that the text originally drafted should be put to the vote.

(Ibid.)



Mr. Pavlov, the USSR representative, cynically suggested the elimination of the word “nature,” “lest the Declaration remain without ‘reason’ and without ‘a conscience’” (ibid.: 14). He did not object to general statements, but wanted to found the Declaration on reality: “Events happening every day served to convince one that there were people who had neither conscience nor reason, and who were acting towards one another not in a human fashion, let alone in a spirit of brotherhood.” He rightly claimed that the idea of brotherhood “was not a legal concept, and no one would ever be liable to prosecution for failure to act ‘in a spirit of brotherhood’ … and announced that he will abstain from voting on Article 1” (ibid.). The first sentence of Article 1, “All human beings are born free and equal in dignity and rights,” was adopted by 11 votes to 0, with 4 abstentions. The deletion of the words “nature,” “reason” and “conscience” was rejected by six votes to five, with six abstentions. The last sentence of Article 1, “They are endowed by nature with reason and conscience and should act towards one another in a spirit of brotherhood,” was adopted by 13 votes to 0, with 3 abstentions. “The article as a whole was adopted by 11 votes to none, with six abstentions” (ibid.: 15). The meeting moved on to discuss the text of Article 2 of the Declaration, as did the meetings on the following days. Discussions on the Draft Report of the Commission on Human Rights to the Economic and Social Council filled the last days of this Third Session of the Commission on Human Rights.

The Commission


recognized that in approving the Draft International Declaration of Human Rights it had not completed its task of preparing an International Bill of Human Rights, which consists of a Declaration, a Covenant and Measures of Implementation … The Commission recommended to the Economic and Social Council that a meeting of the Commission be held in early 1949 for the completion of the Covenant and the measures of implementation.

(E/800: 6)



The report of the Third Session of the Commission on Human Rights, E/800 and Add. 1 and Add. 2, was submitted to the Seventh Session of the Economic and Social Council.12

The plenary meetings of this Seventh Session of the Economic and Social Council took place on August 25 and 26, 1948. Discussion on the report of the Third Session of the Commission on Human Rights only started on Wednesday, August 25, 1948. Mr. Thorp, representative of the United States, was convinced that the draft Declaration of Human Rights was one of the most important documents for the United Nations (E/SR.215: 642). Although it was not a legislative document, he hoped


that the Declaration of Human Rights, once approved by the General Assembly, would be the first step towards a Covenant on Human Rights embodying obligations binding in international law, with provisions designed to ensure the implementation and enforcement of those obligations.

(Ibid.: 643)



Mr. Guerrero from Brazil said that neither the Convention nor the suggestions for implementation had been sufficiently studied. Nevertheless, he wanted some “initial steps taken immediately to guarantee certain human rights” (ibid.: 645). Cassin explained that the Human Rights Commission did not have enough time to complete work on the Covenant and its implementation, pointing out the two possibilities for going on: either giving the Human Rights Commission more time, or proceeding “by stages” and transmitting the draft Declaration to the General Assembly (ibid.: 648). Cassin wanted the draft Declaration brought before the General Assembly because of


two new ideas which showed that the lessons of two world wars had been taken to heart. It—the draft Declaration—guaranteed both the economic and social rights of the individual. It gave form, too, to a third idea, by stating that no one had a right to use the freedoms it proclaimed for the destruction of freedom, thus laying down the principle that democratic regimes, too, had the right to defend themselves. The concept of democracy was mentioned, although apparently not often enough.

(Ibid.: 650)



Some governments, including that of New Zealand, did not want to send the draft Declaration to the General Assembly (ibid.: 453). Yet the majority of governments followed Cassin. Cassin proposed presenting the whole report of the Third Session of the Commission on Human Rights to the General Assembly. The Council adopted, without a vote, Resolution 151(VII) of August 26, 1948, transmitting the Draft International Declaration of Human Rights to the General Assembly.13

At its 142nd meeting on September 24, 1948, the General Assembly referred the Draft International Declaration of Human Rights to the Third Committee. The Third Committee spent 81 meetings discussing the draft. During the debate, 168 formal draft resolutions containing amendments to various articles were submitted. At its 178th meeting, the Third Committee voted on the whole text. The report of the Third Committee on the Draft International Declaration of Human Rights documents, on December 7, 1948, that the Third Committee recommends for adoption by the General Assembly a Draft Universal Declaration of Human Rights. We see that the Draft changed “international” to “universal,” which would be the final wording. The text of the second sentence of Article 1 no longer contains “nature,” but simply reads: “They—that is all human beings—are endowed with reason and conscience and should act towards one another in a spirit of brotherhood” (A/777: 3).14 On December 10, 1948, the Universal Declaration of Human Rights was adopted as Resolution 217(III) with 48 members in favor, and 8 abstaining.15

Aspects of the Reception of the UDHR in the Twentieth and Twenty-First Centuries

From 1948 to 2016, there has been a long, continuing struggle, with contestation and discontinuity, successes and failures, to really accept the UDHR as “the foundation of international human rights law” (Hoover 2013: 218). Hoover rightly claims that no historical study of the UDHR is innocent, even where care is taken to acknowledge the limits of the original consensus in 1948, which excluded colonized peoples and was opposed via abstention by six communist states, as well as Saudi Arabia and South Africa (ibid.: 237). When studying the documents concerning the drafting process of the UDHR, I realized that a significant shift in dealing with “dignity” took place. The first draft of the UDHR—prepared by John Humphrey, Secretary of the Human Rights Commission—presents “dignity” in the preamble as a general principle that cannot be realized unless war is abolished. Freedom, peace and justice are the values that the single states are called on to realize and protect globally. The first Article of the UDHR claims “dignity,” “freedom” and Human Rights from the perspective of the single individual person and claims equality in dignity, freedom and rights for all “human beings.” My interest in the individual woman, man and queer claiming Human Rights as the subject of the realization of her and his dignity is obvious. My analysis of the documents of the drafting process aims to legitimize my interest in describing “dignity” as a social choice of the individual, assessing the text of the UDHR as the product of a historical process. My description and evaluation of the steps of the drafting process of the UDHR then have to be considered together with elements of critical analysis like that of Hoover. The UDHR must first be understood as a reaction to the destruction of Human Rights by the Nazis. That the world community at the International Military Tribunal at Nuremberg was able to bring to justice individuals who were responsible for destroying world peace is an important fact. The Nuremberg Trial shows that the realization of justice according to the rule of law of basic Human Rights is possible. The UDHR was a next decisive step in the development of Human Rights and their proclamation by the United Nations. Nobody who participated in the drafting process of the UDHR claimed that the Declaration was born “universally.” It is important to acknowledge, with Hoover (2013), the limits of the international consensus and support for the UDHR. Eight countries abstained from a vote on the UDHR; and the international body of the UN in 1948 was made up of only 56 states, most of which were from the West or politically Westernized, hence “the Universal Declaration of Human Rights was thus not born ‘universal,’ even for those who took direct part in the process of its elaboration” (Hoover 2013: 220).16

Most of the Afro-Asian countries that at the time of the negotiation of the Declaration were Western colonies did not participate in the process of formulating and writing the Declaration. Therefore, to criticize the Declaration as a “Western product” from the perspective of an excluded and colonized culture and society sounds at first quite logical (Hoover 2013: 220).17 Hoover is very frank about the fact that universal validity of the UDHR was attained later, when in 1993 consensus was reached in the UN Vienna Declaration on Human Rights:


Drawing representatives from the existing major cultures, religions, and sociopolitical systems, with delegations from over 170 countries, in a world virtually without colonies, the Vienna Conference was the largest international gathering ever convened on the theme of Human Rights. Its final document, the Vienna Declaration and Program of Action—adopted by consensus without a vote of reservation, although with some interpretive statements—unambiguously affirms, in Article 1 that: The universal nature of these rights and freedoms is beyond question.18



Hoover therefore suggests that we should see the UDHR’s drafting and signing as a pivotal moment in an ongoing debate about Human Rights, and the Vienna Declaration as the completion of “the consensus that justifies a world order based on human rights” (Hoover 2013: 220). The context of the drafting of the Declaration was not just the determination to restore the concept of “dignity” after the German National Socialists violated this concept on a global basis. Not only the Allied powers but “in particular Latin American countries were early supporters of the development of international human rights law, as well as former British colonies such as Australia and New Zealand” (ibid.: 224). In my view of contemporary world development, we have to acknowledge the cultural context of the Vienna Declaration of 1993: that is, the development of the freedom and Human Rights movements in the communist East and the fall of the Iron Curtain in 1989. The Helsinki Accords (or Helsinki Declaration), signed in 1975 as the final act of the Conference on Security and Cooperation in Europe, claim “respect for human rights and fundamental freedoms, including the freedom of thought, conscience, religion or belief” (OSCE 1975). Soon afterwards, dissidents in the Soviet Union courageously and successfully started to publicly claim the freedom of speech contained in the Helsinki Declaration that had been signed by the Soviet Union itself.

Joe Hoover insists that in the drafting and signing of the UDHR the meaning of human dignity was as central as the claims for the transformation of world politics aiming at peace and justice: the idea of human dignity is central in the UDHR (Hoover 2013: 227). I strongly agree, but we have to consider the contestation and ambiguity of human dignity as a factor as important as the consensus or lack thereof. Conventional understanding of human dignity in the UDHR focuses only on elements emphasizing the need for and achievement of consensus, leaving the contest over the meaning of dignity under-examined. Hoover is right to point out that, rather than achieving a consensus, the UDHR is an early opening in an ongoing discussion of human dignity and its significance in world politics. The discussion of human dignity was already seen by many of the drafters to be a vital part of the UDHR, for it served as justification in the preamble for the rights articulated (ibid.).

Malik defended the liberty of the person and freedom. He feared that the nation state would annihilate the agency of the individual citizen to act according to his conscience and individual responsibility, and understood freedom as the social choice to follow the laws of his religion. Chang developed dignity from the “feeling of the sense of human dignity in the individual,” that is, how an individual feels when he thinks of equality: he feels that he is as good as anybody else (Hoover 2013: 229).

Jun Zhao provides a contemporary critical view from China of the UDHR. In his article “China and the Uneasy Case for Universal Human Rights,” Zhao, director of the Chinese Society for International Law and associate professor at Guanghua Law School, Zhejiang University, contests the UN’s right to interfere in China’s interpretation of Human Rights. Zhao draws from his Harvard studies concerning the history of the UDHR, but writes from a Chinese communist perspective. He stays loyal to the Confucian duty of bringing about harmony and harmonizing conflicts by nobody losing countenance and honor (Zhao 2015). Nonetheless, Zhao demonstrates a self-assured conviction of being right and having the most valid point of view on the situation. At first sight, Zhao’s elegant style of polite argumentation seems to describe the drafting of the UDHR in a much more uncontested way than Hoover. However, scrutiny of his claims reveals his prioritizing the interests of the collective over the individual. His description of the drafting process of the UDHR demonstrates a common understanding of the process among contemporary scientists. We learn from Zhao about interesting aspects of Chinese culture and politics and aspects of the drafting process that are of interest for a Chinese scholar. Zhao says, for example, that agreement in the drafting of the UDHR according to Jacques Maritain was achieved “on the affirmation of the same set of convictions concerning action,” not on the basis of a consensus of world views and concepts (Zhao 2015: 33). The agreement was about rights, not about the arguments for their validity, their reasons or causes. Universal application was the purpose of the Declaration being prepared. “[C]alling upon all men to act toward one another in a spirit of brotherhood,” Chang argues, was “consistent with the Chinese belief in the importance of considerate treatment of others,” just as the Lebanese Christian Malik agreed that it was also consistent with the ideals of eighteenth-century Western thought (ibid.: 35). Dignity-based rights traditions were represented by continental Europe and Latin America (ibid.). For the United Kingdom and the United States, it was difficult to accept that the UDHR would claim a dignity-based concept of rights “where individual and community are bound together in some degree of reciprocity” rather than a view based on the liberty of the isolated individual (ibid.: 36). Chang on his part would have preferred the Chinese word “ren”—which in Confucianism means “empathy toward the other”—to express the claim “that rights must be understood in relation to duties,” but it was the expression “conscience,” added after “reason,” that received the final consensus (ibid.). It is legitimate for Zhao to hail Chang as the “master of compromise” in the group that prepared the UDHR. Yes, Chang was elected Vice-Chairman of the Commission on Human Rights; it was his function to bring about compromise and he did so successfully. Due to his deep conviction of loyalty to the Chairman, Eleanor Roosevelt was able to steer her course for consensus on the proceedings and the drafting process through all challenges to the final text of a Declaration of Human Rights. Zhao brings to our attention and reflects on the astonishing fact that the Chinese representatives in the Commission on Human Rights did not insist on Communist ideology. Chang and other Chinese diplomats involved in the drafting process of the UDHR—Zhao names Hsia, Lo, Chang and Wu—were able to steer what the Chinese Ministry of Affairs in a note to Wu called “a middle course in the modern world between the extremisms, both of the right and of the left” (ibid.: 38). These men were not “Westernized.” They were deeply “rooted in their own cultures but they had acquired a deep understanding of other cultures through study and travel” (ibid.: 39). At the time, the Kuomintang government was dealing with economic turmoil and civil war, and in 1949 the People’s Republic of China was established and the transition to socialism was under way. Zhao reports that Human Rights were made part of China’s first constitution in 1954. He recognizes that this inclusion of Human Rights was reversed in the Cultural Revolution’s constitution of 1975; the constitution of 1982 again introduced Human Rights and, in 1999, confirmed and strengthened them, calling China “a socialist country under rule of law.” Finally, amendment of the constitution in 2004 provided that “the state respects and safeguards human rights” (ibid.: 40). As I understand Zhao’s argument, he points out China’s “emphasis on the welfare of all” in the sense that “more weight is given to social welfare, to social well-being, to social stability, rather than pure individual liberty” as in the United States. Yet Zhao admits “the nonjusticiability of constitutional rights under the 1982 Constitution” and the “considerable gap that exists between recognition and implementation” of Human Rights (ibid.: 40–1). In other words, we are confronted with the description of a legal system in which the effective rule of Human Rights law is not applied in society and therefore not at the disposition of the individual woman, man or queer citizen.

Concurring with the claim made by Hoover and endorsing his conviction that the UDHR was an early opening in an ongoing discussion of human dignity and its significance in world politics, I suggest that the contest over the meaning of dignity today continues to challenge women, men and queer.
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4 There Is a Plurality of Understandings and Realizations of the Concept of “Human Dignity”

 

Christopher McCrudden reports on the suggestion made by Christopher Goos that dignity be viewed “as an idea of ‘inner freedom,’ which we can define as the freedom from compulsion to act against one’s convictions” (McCrudden 2013: 7). Politicians like to use a definition of dignity that is not too fixed, and therefore able to bring together different or even opposing views, for example, in a “non-interpreted thesis” by the later president of the German Federal Republic, Theodor Heuss (ibid.: 10). The lawyer Alice Ely Yamin points out the shortcomings of non-lawyers who sometimes cite the language of international instruments of Human Rights “in a vacuum, untethered by normative interpretation and institutional practice, as though by itself it had some talismanic significance” (Yamin 2013: 510). Bernhard Schlink, professor of law and previously justice of the Constitutional Court of a state of the German Federal Republic, doubts that dignity could contribute much to legal debates. He appreciates “dignity” as a functional concept “that encapsulates our yearning for a recognition and protection of humans” (McCrudden 2013: 13). We need this yearning, although it regularly gets disappointed and “will never be fulfilled” (ibid.: 14). To social psychological hypotheses of the use of the concept of “dignity” such as this, we might add many further interesting perspectives on the matter. Every perspective on the concept of “dignity” is welcome.

Human Dignity and the Universal Declaration of Human Rights

We will limit ourselves for the moment to the text of the Universal Declaration of Human Rights (UDHR) and its use of the expression “dignity.” To properly understand the term “dignity” and its interpretations, concepts and claims, we must bear in mind an important hermeneutic rule. From the beginning of international Human Rights law, it was an important principle that each term of the UDHR should be interpreted in connection with all the other terms and rights.

This hermeneutic rule—of the connectedness of the concept of “dignity” and all the other concepts of the UDHR—is taken up by James W. Nickel as the question of the indivisibility of Human Rights from the perspective of their relations with each other:


We might take a particular right such as the right to freedom of association and ask whether and how it supports other specific rights such as the right to a fair trial, the right to vote, or the right to equality before the law.

(Nickel 2008: 986)



Article 30 of the UDHR proclaims that no interpretation of the Declaration must lead to a “destruction of any of the rights or freedoms” of the UDHR.1 The positive affirmation of the hermeneutic principle of indivisibility is found in Part I of the 1993 Vienna Declaration:


All human rights are universal, indivisible and interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis. While the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind, it is the duty of States, regardless of their political, economic and cultural system, to promote and protect all human rights and fundamental freedoms.2



Nickel is aware of the enormous complexity of considering about 40 specific rights in relation to each other: 40 times 40 equals 1,600. It is of much more practical interest to look at interdependence as a strong form of indivisibility (Nickel 2008: 987). Nickel therefore investigates whether and how one right “contributes to the functioning or stability of another” (ibid.: 988). I value Nickel’s use of the expression “inconsistency” with respect to the individual who tries to have “a functioning right without being willing to endorse something else that is indispensable or necessary to its functioning” (ibid.: 989). The individual as an agent claiming Human Rights is central to my description of the framework of Human Rights as claims made by individuals. I want to make the point that proclamation of the UDHR was put forward by individuals; and I want to focus on the faculty of every individual to claim dignity, freedom, health, food, etc. It is the UDHR itself that points not only at states and peoples, but at any individual. In the last paragraph of the preamble of the UDHR we read: “The General Assembly proclaims this Universal Declaration of Human Rights … to the end that every individual and every organ of society, keeping this Declaration constantly in mind, shall strive … to secure their universal and effective recognition and observance.”3 The individual responsibility for realizing Human Rights in the world was “proclaimed” by the General Assembly in 1948. And, with the UDHR, the individual, not just states, became the subject of international law, just as Quincy Wright had claimed and fought for so passionately. Individuals claiming Human Rights may do so not only to protect the Human Rights of others or to claim their own Human Rights. The individual person may claim new Human Rights, as new human necessities, interests, consciousness or whatever led them to claim a hitherto unclaimed right as a Human Right. The validity condition of this claim again consists of the condition that the already proclaimed Human Rights are accepted. There is no doubt that an individual can be “inconsistent” in claiming one Human Right and at the same time refusing to validate another claim to a Human Right on which the Human Right they are claiming depends. The right to food is indispensable for the right to health. The right to education is not indispensable to a functioning right to a fair trial in a criminal case. The right to education nevertheless presents something like a “weak support” for the right to a fair trial in a criminal case (Nickel 2008: 989). The right to education is useful or even highly useful. Is a fair trial possible if the defendants cannot understand what is going on in the courtroom, because they lack the education to have the necessary cognitive resources to understand court procedures? Nickel has an eye on the implementation of Human Rights and insists on this aspect of bringing about effective rule of Human Rights law, of realizing Human Rights and assuring access and practicability and justiciability. Beautiful declarations on the indivisibility of Human Rights with no practical value in ameliorating actual unjust and inhumane social, economic, physical, legal, cultural etc. living conditions for women, men and queer miss the central aim of the UDHR, that is, to bring about freedom, justice and peace in the world. In poor countries with a poor educational system, for example, the right to education is more indispensable to the right to a fair trial in a criminal case than it is in a country with high levels of education (ibid.: 998). Nickel makes useful contributions to arguments on practical coherence, control and effective Human Rights policies. There is no doubt that in a situation where there is a lack of Human Rights, it must be decided which Human Right is to be implemented first. Priorities are an important part of strategies. If I look at what makes a Human Right a Human Right, then I have to look at what makes a Human Right function as a Human Right. A Human Right is a function of the claim-operation of an individual or of many individuals in private or as legitimate representatives in democratic institutions or of professions of the legal system charged with the protection of the Human Rights polity. The operation of claiming something to be a Human Right makes Human Rights function in the institutions of language and society. I am convinced that the quality of functioning is inseparable from the operation of individuals claiming their dignity, liberty, freedom, integrity etc. As a hypothesis to describe the actual state of affairs, Nickel may be right that “claims about the indivisibility and interdependence of human rights have much less relevance to developing countries than is commonly thought” (ibid.: 997). If one takes the approach that low-quality implementation of Human Rights is the most realistic strategy to get any rights at all in developing countries, I am still convinced that the foundation for implementing the most elementary elements of Human Rights in a context of injustice and oppression is the individual woman, man or queer claiming their right. This conviction is true in the rich social contexts of Western democracies, but it is especially true in dangerously poor and inhumane social contexts of poverty and oppression. Simply reflecting theoretically on the speech-acts of individuals is not enough in the context of the realization of Human Rights. For the social realization of Human Rights, it is vital to ensure that the individual person is an agent—has the capability—of actually claiming Human Rights. Speech-acts as a cultural practice need to be seen in relation to the community’s or state’s polity, which guarantees this practice. If we take the UDHR as the beginning of the legal status of the individual on a global and international scale, then the legal aspect of Human Rights is clear. Without effective Human Rights law rule it is very difficult for the individual to claim Human Rights without running the danger of being silenced by oppressors and their violence. Bottom-up Human Rights initiatives lead to new Human Rights law and legislation, just as top-down legislation and laws help women, men and queer claim their rights in daily life. We have to see Human Rights from a legal point of view, and a non-legal standpoint overlooks the declarations and treaties at the heart of contemporary Human Rights. Nevertheless, it is also true that local and indigenous movements for democratic reform and Human Rights principles bring their own understandings, definitions and sense of timing. States have to be pressured, incentivized and socialized into taking Human Rights seriously as a part of binding international law. This state nexus is key to moving Human Rights past idealism and into political reality. Human Rights are rooted in struggle rather than in one universal moral truth. Contestation and struggle are at the heart of Human Rights (Quataert 2009).

Human Dignity as a Realization of Justice

McCrudden makes the following important observation on understanding “dignity” and freedom of choice: Be it a principle, a value, a right or a duty taken into account; be it the “absolute” use of an obligation or a “qualified” use; a negative or a positive obligation; or a simple claim of justice, in practice, “what resolves the matter is the use of judgement” (McCrudden 2013: 54). Speaking of dignity, freedom, equality and rights usually involves judgments: whether made by the individual woman, man and queer on what to do, or by the judges who try to figure out the case and how to judge it. To resolve this, philosophical precision and a description of the concept only help to a certain degree.

For Aharon Barak, professor of law and, from 1995 to 2006, president of the Supreme Court of Israel, the imprecision of the description of the term “dignity” is useful in “normative life with which judges … must grapple” (McCrudden 2013: 11). We find the term “dignity” employed in constitutional structures. Judges are called upon “to give flesh” to the abstract concept of the term in their judgments. The juridical debates argue “whether dignity is a right, or a principle, or a value … and whether dignity embodies a negative or a positive obligation” (ibid.: 50). The law must concern itself with what is workable, operational, functional. Therefore, after the democratic parliamentary debate defines laws, the judges have the task of operating them. The judges need their interpretations of the laws to judge the states of affairs they face in trial. The term “dignity” is part of the first article of the UDHR. The UDHR rightly may be seen as the foundation of international Human Rights law. But there are also single states and nations with liberal democratic governments that took up the term “dignity” in their constitutions. Robert H. Jackson highlighted the importance of single states advancing peace on earth by introducing new laws. Aharon Barak investigates the “constitutional value” of “dignity,” that is, “dignity” as “a value or a principle that is recognized expressly or implied by a constitution” (Barak 2013: 359). Barak instructs the reader that, in fact, “the constitutional value of human dignity which is common to most constitutional rights serves to strengthen the unique constitutional value characterizing each specific right” (ibid.: 365). Barak apparently sees constitutional rights in the same way that Nickel identified strong and weak dependences of Human Rights on one another. Instead of speaking of the indivisibility of dignity and other constitutional rights, Barak points out the same function of rights for operating dignity. For example, the constitutional right to education or to a fair trial, “as most constitutional rights … share in common … the general purpose of realizing human dignity” (ibid.). Because of the difficulty of clearly defining the term “dignity” and describing the values and principles that the term “human dignity” expresses, it is useful to see “dignity” through the claims of liberal democratic constitutions: “that each of its specific rights constitutes one element of the description and realization of the term ‘human dignity.’” When looking at contradictory values concerning the realization of different rights, the realist Barak is conscious of the fact that there are many rights in a constitution that present contradictory values and contents: “the general purpose of human dignity in one right may be in conflict with the special purpose of another right,” or the special purpose of a constitutional right “may conflict with the general purpose of human dignity” (ibid.). Barak argues that these overlapping conflicts “should be left untouched, without a solution at the constitutional level” (ibid.: 366). He trusts the law of proportionality to be the right legal instrument to deal with an unconstitutional limitation of the right to human dignity (ibid.). To determine the scope of the constitutional right to human dignity one may claim that it should be “the same as the scope of the constitutional value of human dignity” (ibid.: 367). The constitutional right to human dignity must not be subjected to constitutional amendment and the scope of the constitutional right to human dignity must correspond to the principle that a person is an end unto itself and not a means (ibid.: 370). The constitutional right to human dignity can be understood as a “framework-right” or a “mother-right”—as a function that supports the integrity of a person. Barak does not mention the claim to integrity. I am taking advantage of his legalistic skill in clarifying the content and terminology of the constitutional right and value of human dignity to introduce the term “claim to integrity” for further description and use. The constitutional right to human dignity is central to a liberal democratic constitution, but the liberal democratic state needs a lot of legislative rights to specify the functioning of society according to law. The constitutional right to human dignity is not a substitute for a country’s or democratic state’s entire legal system. It is up to judges to interpret the constitutional right to human dignity and the constitutional value of human dignity: “The job of judges is to understand and apply them, in accordance with the rules of interpretation in their own legal system” (ibid.: 378). Barak is right that the constitutional right to human dignity and the constitutional value of human dignity is not yet a self-evident fact (ibid.: 380). The current vagueness of the concept of human dignity creates the opportunity to contribute to its clarification. While the rights to equality and to liberty seem already to have an agreed and very precise usage, human dignity has been understood differently throughout history by the societies and cultures where women, men and queer have spoken of “dignity.” It is wonderful that there is a strong legal case for the validity of just, liberal democratic law and especially for the law of Human Rights. If there is government endorsement of Human Rights law, its norms are binding; noncompliance with the law will lead to sanctions by the government of the liberal democratic state.

What kind of philosophical conviction leads Barak to describe the concept of human dignity in a liberal democracy? He argues, with Kant, that human dignity must correspond to the principle that a person is an end unto itself and not a means (Barak 2013: 369–70). Barak is concerned with justice in a functioning state and liberal democracy. His contribution to justice in society is to reflect the task of the public authority that enacts the legal norm “human dignity.” Just as for the philosopher Kant, the principle that a person is an end unto itself and not a means ought to serve as a guiding principle for the judge of a Supreme Court, and for the professor of law, Barak, and for his students studying to become judges—a value that underpins the interpretations of relevant norms in the process of doing justice. The work of interpreting the right to dignity and the value of dignity is not self-evident. It is hard, professional work. Barak sees dignity as a constitutional value and right. I now want to consider Barak’s philosophy on dignity as it applies to the interpretation of dignity as a Human Right.

Philosophical Schools’ Understanding of Dignity and Human Rights

Marie-Bénédicte Dembour describes different views on the thinking of Human Rights (Dembour 2010: 2) and argues that we do not all conceive Human Rights in the same way concerning their foundation, universality and possible realization. The author identifies four schools: the natural school, the deliberative school, the protest school and the discourse school (ibid.). I shall start by discussing the natural school and then turn to the other three schools of philosophy. Barak’s understanding of the constitutional value and right of dignity apparently does not fit into the natural school. The natural school defines Human Rights as given, and claims that they exist because of “nature,” God, the universe, reason or another transcendental source. The inscription of Human Rights in law is welcomed by the natural school, but natural scholars believe that Human Rights exist independently of social recognition. Natural scholars tend to celebrate Human Rights law (ibid.: 3). For them, discourse and legal consensus can prove the existence of Human Rights but are not a foundation for them. At this point it is useful to examine Amitai Etzioni’s work as an example of the natural school. He argues that Human Rights are self-evident, in the sense that “self-evidence” is considered as a kind of gift, but does not discuss the giver (Etzioni 2010). Etzioni claims that the normativity of Human Rights is self-evident (ibid.: 187). It would be wonderful if Human Rights were self-evident and even more so if their normativity were self-evident. Etzioni claims that “human rights stand tall on their own” (ibid.: 188) and bases his discussion on the assertion that all arguments that base Human Rights on agency or similar act-theories lack the compelling normative strength to found Human Rights; instead, that agency already presupposes Human Rights (ibid.: 189). Etzioni does not say that Human Rights need no case to be made for them. His way of making the case for Human Rights is to say that they are self-evident. Etzioni avoids claiming this self-evidence to be a truth because “in a contemporary context, a logical, empirical, objective, or scientific validity that differs from the axiomatic nature of self-evident precepts” would be necessary for the claim of truth (ibid.: 190). He does not believe that self-evidence involves “self-enforcing, self-implementing, or omnipotence” (ibid.: 192). It is Etzioni’s conviction that “we must take for granted” a primary or “axiomatic concept of assumption” (ibid.: 193). For self-reflective exercises it is very useful to ask, what is my fundamental premise, what are my axioms? At the end of all his arguments on self-evidence, Etzioni gives a very practical limitation of the application of the self-evidence of Human Rights: “Human rights are the primary normative concept for the construction of international law and norms” (ibid.). There is no doubt that if I want to construct international law and norms I can rely on the UDHR and the succeeding Human Rights legislation to legitimate the justice of the proposed laws and norms. Etzioni returns to his axiom of the self-evidence of Human Rights and is unimpressed by Hans Joas’s argument against it: if Human Rights were self-evident, “the founding fathers—and all others who evoke those precepts—would not have needed to proclaim them” (ibid.: 194). Etzioni insists on the moral cause to carry Human Rights across borders for a better world (ibid.: 197). He considers Human Rights a self-evident voice that speaks by itself. But from where does Etzioni get this voice—these voices—if not from men and women who speak and claim Human Rights?

Just like the Israeli Aharon Barak, the German jurist and law professor Dieter Grimm defends and describes the necessity to bring the text of the law into a form “which can then be applied to the facts” (Grimm 2013: 381). The agency of this interpretation that “bridges the gap between the general and abstract norm and the individual and concrete case” is the work of a highly specialized and educated profession (ibid.). Judges, jurists and the whole legal profession deal with the art of interpretation. The judge responsible for a single case is a single responsible person serving the democratic state within the institution of a legal system. A judgment in a case is decided by a single judge or a board of judges according to democratic rule. It is interesting to note, in the context of describing the agency of the application of law, Grimm’s claim that “the correct way to interpret a legal norm cannot itself be regulated by law” (ibid.). The interpretation takes place within the legal framework of the liberal democratic state and controversial interpretations and argumentations are the daily bread of the profession. Barak insisted on observing the constitutional value and right of dignity as something like a mother-right; interpreting a specific norm of the law should be guided by the value and right to dignity. This demonstrates that the interpretation of a norm and right is not self-evident but demands mastery of the legal profession.

In the German Basic Law of 1949, the first sentence of Article 1 says: “Human dignity is inviolable” (Grimm 2013: 382). The expression “inviolable” translates the German term “unantastbar,” which means that the right of dignity must not be limited. Other rights in the German Basic Law that are called “inviolable” (“unverletzlich”)—for example, the right to human life—can be limited (ibid.: 387). “Dignity” therefore is also considered to be an “absolute right”; the right to dignity must not be restricted (ibid.: 388). The second sentence of Article 1 reads: “To respect and protect dignity is the duty of all state authorities.” To the question of whether this norm is addressed to everybody—and that, therefore, nobody may violate another’s dignity—Grimm answers: “The widely accepted answer in Germany is … that all holders of public authority in Germany or all state agents are the addressees of the norm. They are bound by it. They must not violate it” (ibid.: 382). This protection of the citizens or inhabitants of Germany from possible violations by their state authorities reminds me of the claim made by Robert H. Jackson against the defendants at the Nuremberg Trial. It was clear to Jackson that in a system of international lawlessness one first has to make statesmen responsible to law. In his opening statement, Jackson referred to the Charter of the International Military Tribunal, insisting that someone who has committed criminal acts may not avail himself of the excuse that he was following orders, nor that the crimes were acts of state. The restitution of the right to human dignity to the German people was one of the purposes of the German Basic Law of 1949. In 2013, Grimm evokes this context of humiliation, stigmatization, persecution, ostracism etc. by the Nazi regime and the Basic Law’s underlying motive: “Never again” (ibid.: 385). Individuals may be subject to the laws of the democratic government of the German Federal Republic “in order to fulfil its protective duty,” but “individuals are not bound by dignity as a constitutional norm” (ibid.: 382). Grimm is conscious of the vagueness of the concept of human dignity and that interpretation of the term “dignity” is open and engages many disciplines; for the judges, the vagueness of the term in legislation does not preclude them from the requirement to apply the law and make concrete decisions (ibid.: 383). The purpose or function of a constitutional provision that guarantees human dignity must be clarified by taking the other values, principles and provisions of the constitution into account. Legal systems differ from country to country; different states have different understandings of human dignity. The German constituent assembly “decided to make dignity the foundational norm of the polity” (ibid.: 386). Grimm discusses the consequence of considering “dignity” as an absolute right: first, it is only possible for one right in the constitution to be considered and treated as absolute. Second, dignity as an absolute right “cannot have a broad scope” (ibid.: 387). Third, Article 1 of the German Basic Law cannot “protect activities of a person”—the consequences of activities of persons who “harm others or endanger important goods” cannot be “prevented or cured without restriction of the exercise of the right to dignity” (ibid.: 390).

Barak and Grimm may be counted as belonging to “the deliberative school of human rights thought” (Dembour 2010: 2). This school conceives Human Rights as political values that liberal societies choose to adopt. This will happen universally “only when and if everybody around the globe becomes convinced that Human Rights are the best possible legal and political standards that can rule society and therefore, should be adopted” (ibid.: 3). Constitutional law is held to be one of the prime ways to express the Human Rights values that have been agreed. Deliberative scholars, like the natural scholars, have great faith in the potential of Human Rights law. This law is more procedural than substantive in nature: “It acts as a guide on how to do things in the political sphere” (ibid.: 6). For deliberative scholars, the foundation of Human Rights is not of interest; they are more interested in their justification. Human Rights serve to guide political action. Human Rights do not exist because they are self-evident, they are realizations of political action: “human rights do not directly dictate how things should be substantively” (ibid.: 8). Instead, they are realized by “liberal, democratic, and fair processes that enable good political governance” (ibid.). Deliberative scholars do not believe in Human Rights, even though they are entirely committed to the idea of trying to enact and perhaps to spread the values they associate with Human Rights (ibid.: 9).

Jürgen Habermas is classified by Dembour as a deliberative scholar for his discourse theory on law and democracy: in the process of the citizen’s public autonomy


nothing is given prior to the citizen’s practice of self-determination other than the discourse principle, which is built into the condition of communicative association in general, and the legal medium as such … The citizens themselves become those who deliberate and, acting as a constitutional assembly, decide how they must fashion the rights that give the discourse principle legal shape as a principle of democracy … [Political rights] are meant to guarantee that all formally and procedurally correct outcomes enjoy a presumption of legitimacy.

(Dembour 2010: 14)4



Dembour also classifies Sally Merry as a deliberative scholar. The anthropologist writes that


Instead of viewing human rights as a form of global law that imposes rules, it is better imagined as a cultural practice, as a means of producing new cultural understanding and actions … Human rights law is a fragmentary and largely persuasive mechanism very much in the making.

(Ibid.: 15)5



Having discussed some juridical perspectives on human dignity, one might ask where in everyday life is the discourse on human dignity to be found? The summer months of 2015 were a rare, undisputed moment when—in the context of hundreds of thousands of refugees coming to Austria, Germany and Sweden from Syria, Iraq and Afghanistan—the human right to dignity and asylum in a secure country became part of the daily preoccupation of the populations of Austria and Germany. By the beginning of 2016, popular preoccupation turned again to the fear of the foreign and the call to close the borders to asylum seekers.

Human Dignity and Bioethics, Gender Inequalities and Social Choices

David A. Jones takes up the challenge of discussing human dignity arguments in bioethics, despite arguments from others that considerations of autonomy and well-being make arguing with the concept of human dignity superfluous (Jones 2013). Concerning the debate on assisted suicide, Jones rightly observes “a shift from concern about pain relief to concern about the dignity of choice and the indignity of disability and dependence” (ibid.: 529). The problem with his argument for “attributed dignity” in the case of “loss of control” and “cognitive impairment” is that he neither uses concepts like the “presumption of the will of the person” to support his case, nor does he ask for written or oral testimony from people who chose assisted suicide, when they were compos mentis. Is there no way to respect both the free will and liberty of a person as an expression of their dignity and the right to life in the case of assisted suicide? Does the problem lie on the side of the impaired dignity of the person who assists the suicide? Does suicide assistance impair dignity if the assistance is rendered through the free will of the helper? Is there no way for a democratic society to legally balance the dignity of human life and the dignity of a decision to end human life voluntarily? For Jones it is clear that the emotional appeal of the autonomous choice for assisted suicide is “framed as a choice that allows the person to escape a state of indignity” (ibid.: 530). At this point of the debate Jones brings up the argument espousing the “dignity of equality of others who live with disability.” This refers to the associations made up of persons with disabilities and the disability rights movement, who lobby the parliaments of Western democracies to organize opposition to legalizing euthanasia or assisted suicide. These groups contest the implication that a life with disability is stigmatized, again, as a life in indignity. I can understand the fears of these groups but, at the same time, I don’t see the danger of the slippery slope of involuntary, forced suicides and euthanasia in Western democratic societies. Issues of autonomy and public safety can be resolved in democratic debates and parliamentary arguments. Jones takes up the concepts of “attributed dignity” and “intrinsic dignity” as concepts that logically contradict each other. In this he is presumably following the majority of bioethics professionals. In my view, putting the belief in intrinsic dignity into practice might lead to an alienating act of violence if one person’s belief leads them to make a decision on behalf of another person who has not consented to the decision. The difference between attributed dignity and intrinsic dignity seems to be that attributed dignity makes a judgment on another person’s dignity because that person suffers from some kind of “impairment” and cannot express his/her own decisions. Intrinsic dignity concerns people who do not suffer any kind of “impairment” to their agency of self-determination.

It is true that “many disabled persons are only able to exercise their human rights and fundamental freedoms on an equal basis with others if access to proper support, assistance and care is ensured” (Graumann 2014: 488). For Graumann, this claim to proper support is necessary to ensure human dignity for disabled persons. The principle of equality is vital to this argument. Disabled persons should be helped to be able to exercise their Human Rights and fundamental freedoms on an equal basis with others. If disabled persons oppose assisted suicide, they make a claim to have free will and choice restricted for women, men and queer who wish to freely opt for assisted suicide. The claim to restrict a human right is discrimination against the people affected by it. Why should disabled people start discriminating against others? Disability activists and advocates do not want to discriminate against others; disabled people encounter the terrifying experience of discrimination perpetrated against them on a daily basis. Thus, fears for their safety are understandable. Graumann documents the sad fact that there are people who claim dignity on the basis of capacities and agency, and he can therefore claim that those who lose capacity and agency are unworthy of human life: “severe impairments, constant suffering and loss of independence lead to the judgement that a person’s life is no longer worth living” (ibid.: 487). Fear of forced suicide, of involuntary euthanasia, of further social exclusion and discrimination by being considered worthless by society and, above all, fear that the nightmare that once happened in Nazi Germany may be repeated somewhere else in this world may lead disability activists to legally ban voluntary suicide and euthanasia. Graumann leads the way, proposing “the principle of inclusion” for people who lack the capacities required for autonomous moral agency (ibid.: 486). Graumann describes the basic human fact that “every needy human being depends on being included in a community where others care for her well-being regardless of her individual skills and features” (ibid.: 488). Kant inspires Graumann to advocate the virtue of solidarity: “Kant’s concept of human dignity includes the moral obligation to promote the well-being of others” (ibid.: 489). This claim for positive duties of solidarity for the individual has to be balanced with the claim that this solidarity does not “infringe upon negative liberty rights.” Once again, we are facing the necessity for the judiciary, a public authority, to act in specific conflicts of interest to guarantee the individual woman, man and queer the solidarity community of the state and, at the same time, equal rights for all citizens (ibid.: 490). It is tempting to assume, but not necessarily evident, that “Kant’s moral imperative that others be treated as ends in themselves entails not only that we should not harm, exploit or patronize others, but also that we are morally obligated to actively contribute to their well-being” (ibid.: 489). If I want equality to be realized in society, I am called upon to engage myself to achieve this, to increase equality in society. Solidarity for impaired persons, engagement to help them be agents for their life projects, can be understood as a self-obligation, a personal choice on the basis of reciprocity: I do not want to be treated as a means to others. Therefore, I help others become agents to treat themselves as ends in themselves. Is it possible to describe dignity as a personal claim and choice and to claim the principle of equality as the validity condition for this claim? It is clear that we cannot describe the concept of human dignity without speaking about and claiming social, economic and cultural rights. The recognition of help and care for persons with disabilities—as for weaker and dependent members of our societies—is a Human Right that has to be realized according to “the individual needs and situations of all persons with disabilities” (ibid.: 490).

Graumann’s argument has traits that Marie-Bénédicte Dembour identifies as typical of what she calls protest scholars of Human Rights; these articulate rightful claims made by or on behalf of the poor, the unprivileged and the oppressed (Dembour 2010: 3). The protest school addresses and tries to redress injustice. Human Rights law is viewed with suspicion as favoring the elite and “thus may be far from embodying the true human rights idea” (ibid.). Protest scholars would deny that the conditions for effective Human Rights protection have been realized. Dembour says that protest scholars “think of the concept of human rights as a call to ensure that the rights of others be respected” (ibid.: 8). Protest scholars lament the fact that persons enjoying Human Rights often do not feel obligated to fight for the Human Rights of persons who do not yet enjoy the same rights. Human Rights are an ongoing project and are reversible. As the world evolves, “so do the forms of suffering, potentially, requiring new formulations of human rights” (ibid.: 9). Neil Stammers insists “that ordinary people—working together in social movements—have always been a key originating source of human rights” (ibid.: 16).6 Social movements struggle against structures of power.

Concerning dignity, Denise Réaume puts her focus expressly on choice, on the agency to make decisions for oneself and thereby exercise freedom and demonstrate one’s dignity that is autonomy. However, she limits her focus to choice: “Dignity is at least in part about choice,” not forgetting that “there are many life circumstances in which individuals are incapable of choice—the very young, those in a comatose state, those suffering serious dementia” (Réaume 2013: 539). Limitation of the concept of dignity to the agency of choice may prove too narrow in legal terms, if we consider that the social consequence of poverty, misery, joblessness and exclusion may be amplified by legal judgments. When the agency of choice is not at the disposition of the individual, “governments shift to patronizing people as incapable of choice” (ibid.: 540). For example, governments differ in their evaluation of the moral status of intravenous drug users. Réaume reports that Vancouver’s downtown east side is home to some of the poorest and most vulnerable people in Canada and its population includes 4,600 intravenous drug users. This raises the question of the failure to construct a social safety net and ameliorate the social and economic conditions for which the state is responsible by its polity and politics. In the 1990s, the city and the province of British Colombia decided to adopt a harm-reduction strategy and stopped simply sanctioning illegal drug consumption by sending the drug addicts to jail. Some years later, another government declined responsibility for the conditions of drug addicts and again put all the responsibility for the problems of addiction and disease on the addicts themselves. In the autumn of 2015, a new government again initiated programs to structurally cope with the problem of drug addiction, stressing the solidarity obligations of society as a morally responsible agent. Réaume claims that people’s equal moral status has to be seen in connection with their social status, but she nevertheless remains conscientious of the limits of politics, policy and polity. Social rights and laws on education, labor, public health care and social assistance can attempt to achieve equality of status, but what is in fact achieved is a fuller measure of equality of the bearers of dignity, the citizens, but not full equality of status. This argument is similar to that of some scholars of the protest school of Human Rights thought.

Within modern Western liberal democracies, it is still a fact that women are discriminated against. The example of women shows that autonomy is the way to equality of status. When the “basic roster of legal and civil rights” was extended to women, women became legally and socially enabled “to formulate and execute the full range of human plans and projects” (Réaume 2013: 542). Expressing what is good “in the context of one’s sense of who one is” enhances self-respect and one’s identity. This is crucial for the realization of “dignity” (ibid.: 543). Réaume is not ready to make “the ability to formulate and execute plans and projects” a validity condition of dignity, although she sees the agency of creating one’s life and the protection of dignity as inseparable (ibid.). She claims that our lives must be run by ourselves and only we can responsibly say what our decisions and arguments are. “People who know better,” who “take important decisions out of our hands,” damage dignity. They damage the dignity of those who are very well capable and willing to take responsible decisions, but they also damage their own dignity in failing to meet the duty to show respect for the other. Réaume demands of politicians and judges in wealthy democratic societies that they respect the dignity of others, that is, that they respect their social choices and personal decisions.

Reva Siegel examines court judgments that reflect a changed view of women in a modern liberal democratic state, the Federal Republic of Germany (Siegel 2013: 510). She observes that accepting women as deliberative agents gave them an important voice in abortion cases. Women’s dignity is realized through resolution of conflicting claims: the claims for the dignity of the embryo, the constitutional duty to protect unborn life, and the claim to respect the social choice of the individual woman. Réaume and Siegel discuss constitutional communities with a well-developed culture of democratic practices; their discussions are based on the cultural background of wealthy and industrialized nations that function well as states that recognize Human Rights. Even in this privileged environment, there are further steps to be taken and struggles to be won to develop dignity and realize it more fully than the already large extent to which the citizens enjoy it. Even in these contexts it is important to acknowledge that dignity, equality and freedom of choice are inseparable.

In prosperous Western democratic countries, discussion of the term “dignity” in the media, parliaments and by individual women, men and queer often involves the beginning and the end of life. In the rest of the world, “dignity” is an existential question for women, men and queer. Annika Thiem observes that “discussions about gender inequalities rarely make any reference to human dignity” (2014: 498). Social respect, self-respect and “agency” in the feminist context need to be considered beyond formal legal and political equality. Access for women to education, health care and economic means, and involving women in conflict resolution and in security and peace measures, are claims that concern the dignity of women. Implementation of mechanisms for accountability also concerns dignity; we speak of the dignity of the majority of women in this world and not of the privileged minority. Thiem looks at the Ugandan government’s 2010 report on progress in women’s empowerment on the fifteenth anniversary of the Beijing conference and observes that this report, like those of other states, “tends to ignore the broader platform that calls for women to assume positions of public leadership” and in the media “to highlight their contribution at all levels in all sectors of society” (ibid.: 502). Thiem observes that discrimination against women only in the northern hemisphere “tends to be viewed as an issue of infringement of their equal rights” (ibid.: 502). The talk about the dignity of women in the southern hemisphere is still characterized by the “stereotyped colonialist narrative” that regards the dignity of women, especially, as a matter of “their bodies, their (proper) sexuality and their needing protection” (ibid.). Instead of stereotypes we need an understanding of the cultures in which the women live and suffer discrimination.

Thiem, in my view, points out a possible way to tackle the general suspicion that Human Rights talk, and especially the talk about dignity, serves as an imperialist instrument to make Western liberal democracy the dominant model in the world’s societies. A good way to reach a mutual understanding of the term “dignity” might be by battling stereotypes in gender views and many other cultural prejudgments that lack the experience of a respectful encounter of women, men and queer of the different cultures.

Reva Siegel, Annika Thiem and, concerning women’s rights, Denise Réaume strengthen the discourse school of Human Rights, where Human Rights are realized only “because people talk about them” (Dembour 2010: 4). Human Rights language has become powerful and able to express political claims. Discourse scholars believe that Human Rights law is as good or as bad as any other body of law (ibid.: 6). It must be judged in each different situation on its merits. The Human Rights discourse does not deliver what it promises, namely equality of human beings, and criticizes the discourse school. The constant “invocation of consensus dangerously obscures power relations,” according to the discourse school’s critique of the deliberative school (ibid.: 9). The protest school “shares their commitment to denouncing injustice” (ibid.). Political theorist Wendy Brown holds that the rights discourse “is politics and it organizes political space, often with the aim of monopolizing it” (ibid.: 17–187). The lawyer Makau Mutua believes “that the human rights corpus should be treated as an experimental paradigm, a work in progress, and not a final inflexible truth” (ibid.: 188).

Over the decades, discussions and debates have led to a transformation in understandings of global feminism’s relationship to Human Rights—most specifically it has led to a broad coalition of voices supporting the claim that “women’s rights are human rights.” Institutions such as the UN Special Rapporteur on violence against women, and legal instruments such as the Convention to Eliminate All Forms of Discrimination Against Women (CEDAW), were groundbreaking expressions of new articulations of Human Rights, but they did not impose from the top down these evolving ideas of what Human Rights should be. To the contrary, the construction of these legal–institutional anchors was both impelled and substantively constituted by the churning energy of transnational contestations over such rights. These institutions are, in other words, reflective of global political and social energies that have transformed Human Rights from the bottom up.

Notes

1 Article 30 of UDHR:


Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein.



See “Universal Declaration of Human Rights,” United Nations, www.un.org/en/documents/udhr (accessed December 30, 2016).

2 “Vienna Declaration and Programme of Action,” United Nations, www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx (accessed December 30, 2016).

3 “Universal Declaration of Human Rights,” United Nations, www.un.org/en/universal-declaration-human-rights (accessed December 30, 2016).

4 Dembour quotes from Jürgen Habermas (1996), Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy (Cambridge: Polity Press), pp. 126–8.

5 Dembour quotes from Sally Engle Merry (2006), Human Rights and Gender Violence: Translating International Law into Local Justice (Chicago: Chicago University Press), pp. 227–9.

6 Dembour quotes from Neil Stammers (2009), Human Rights and Social Movements (New York: Pluto Press), p. 1.

7 Dembour quotes from Wendy Brown (2004), “The Most We Can Hope For …: Human Rights and the Politics of Fatalism,” The South Atlantic Quarterly 103 (2/3): 461.

8 Dembour quotes from Makau Mutua (2002), Human Rights: A Political and Cultural Critique (Philadelphia: University of Pennsylvania Press), p. ix.
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5 Dignity, Human Rights and Language Philosophy

 

If the drafters of the Universal Declaration of Human Rights (UDHR), with their differing cultures, beliefs, convictions, world views and Human Rights philosophies, nevertheless managed to agree on one single text, then today we should also be able to try to find ways to endorse or criticize Human Rights that fit our own world views and philosophical commitments and participate in the democratic Human Rights discourse.

What is my understanding of Human Rights and in what way is it possible for me to describe the meaning I attribute to Human Rights? I want to speak of Human Rights from the perspective of the first person singular. Philosophically speaking, I try to describe Human Rights as the language game of claims of the individual person, woman, man and queer, concerning existential and social freedom and dignity.

Human Rights Claims as Sentences of Individual Speakers

I consider Human Rights from the point of view of speech-acts; I use language philosophy and want to be consistent in focusing on the linguistic turn in philosophy. Bertrand Russell introduces Wittgenstein’s credo in the Introduction to his Tractatus Logico-Philosophicus: “The object of philosophy is the logical clarification of thoughts. Philosophy is not a theory but an activity … The result of philosophy is not a number of ‘philosophical propositions,’ but to make propositions clear” (Russell 1999: 11). In the Preface to his Tractatus, in 1918, Ludwig Wittgenstein (1889–1951) wrote that he wanted to set a limit “to the expression of thoughts.” He also summed up “the logic of our language” as follows: “What can be said at all can be said clearly; and whereof one cannot speak, thereof one must be silent.” How, then, is it possible to speak clearly about Human Rights? My basic conviction consists of a belief in the a priori assumption of the sense of the sentences of language, as in Number 4.064 of the Tractatus, in which Wittgenstein says: “Every proposition must already have a sense; assertion cannot give it a sense, for what it asserts is the sense itself. And the same holds for denial, etc.” It is very important for language philosophy to try to clarify the thinking about sentences and their sense with the help of sentences and their sense. Bearing in mind that “all philosophy is critique of language” (Tractatus 4.003) and that, according to Number 4.01, “The sentence is a picture of reality. The sentence is a model of the reality as we think it is,” we have to understand the sentence as a fact, like a picture: “The picture is a fact” (Tractatus 2). In the Philosophical Investigations, Wittgenstein found the parallel between the processes we use when we construct sentences and when we play a game; in both cases, we follow the rules of language—the use of language is a language game. When we learn a language, we learn how to use the words. Both the naming of an object by the teacher and the reference to this object by the learner with the word he or she has just learned are language games. The learner learns how to use a word; he or she does not learn the properties of a thing, he or she learns a rule about using a new word in language, not a hypothesis of natural science:


The process of naming the stones and of repeating words after someone might be called language-games. Think of much of the use of words in games like ring-a-ring-a-roses. I shall also call the whole, consisting of language and the actions into which it is woven, a “language game.”

(Wittgenstein 2001: para. 7)



Wittgenstein analyzes ordinary language and sentences and propositions alike in order “to speak of sentences and words in exactly the sense in which we speak of them in ordinary life.” “We see what we call ‘sentence’ and ‘language’ has not the formal unity that I imagined, but is the family of structures more or less related to one another” (Wittgenstein 2001: para. 108). I consider it legitimate to see the grammar of language, the rules for use of the words and the conventions of our language games, as part of the logic of picturing and presenting; the logic of picturing being the use of the language I learn when I am told the rules for how to use the words. In this way, I see a continuity in the development of Wittgenstein’s thinking from the Tractatus to the Philosophical Investigations. Positivist interpretations of the Tractatus usually do not take into consideration Number 4.014:


The gramophone record, the musical thought, the score, the waves of sound, all stand to one another in that pictorial internal relation, which holds between language and the world. To all of them the logical structure is common. (Like the two youths, their two horses and their lilies in the story. They are all in a certain sense one.)



There are different ways of picturing music; there are different sets of rules that govern how to progress from composing, to the score, to the gramophone record. Because the rules are related, one can also move from the gramophone record to the score. Wittgenstein calls such an “internal relation” “a law of projection which projects the symphony into the language of the musical score,” and “the rule of translation” of the language of the musical score “into the language of the gramophone record.” Following a constructive conception of language, the rules of language are empirical. With the help of Wittgenstein, I also reach another conclusion: if the speech-act is a function of the speaker of the sentence and “all propositions are of equal value” (Tractatus 6.4), then, just as all sentences are equal, this affirms the equality of all speech-acts and speakers. It is true that Wittgenstein does not discuss Human Rights in the Tractatus. I have to express the conviction that all women, men and queer are born free and equal in dignity and rights with the help of sentences that can be understood, and have to do so in the first person singular, and have to accept the a priori sense of the sentence and the claim that there are no privileged sentences. One important validity condition of ethical speech-acts—that is, a speech-act where the speaker says that something is good—is the compliance of the claim with Human Rights. If the speaker can show that this validity condition is met, he or she can claim validity for his or her claim. The valid claim enters into a process of discourse with other speech-acts that consent or do not consent or try to elucidate how to deal with the claim. The sense of the proposition is given by the speaker and understood by the speaking community. If I am able to understand a sentence, then the sentence makes sense to me. The sense of a sentence does not depend on agreeing or disagreeing with what the sentence says. The sense of a sentence is a function of understanding what is expressed by the sentence. The understanding of the sentence and the sense of the sentence are a priori to the discussion of the claim to the truth of a sentence. It is important to respect the sense of a sentence and not to discriminate sentences because they do not express my world view. The sense of a sentence calls for respect for the sentence. All sentences are to be discussed on the basis of the equality of sense and the freedom of expression of the speaker. There are no privileged sentences. The claim to the truth of a sentence is investigated in the discourse on the claim.

I agree with Habermas, who followed the linguistic turn in philosophy and did not accept Kant’s two empires: the empire of experience and the empire of rules (Habermas 1979: 110). In this article, he strongly agrees with J. R. Searle, who insisted on the practical unity of the speech-act (ibid.: 103). Speaking a language is performing speech-acts. The performance of the speech-act is to be considered together with the conditions under which the speech-act takes place. We have to consider the individual speech-act together with the social, political, economic and cultural conditions under which the speech-act takes place—in a community, between two persons, in a parliament etc. The validity conditions for successful speech-acts in society have to be identified. One important validity condition for successful speech-acts in a society consists of the existence of constitutionally realized Human Rights, especially the right of free speech. For Habermas, to point out the general conditions that influence, structure and make possible the performance of a speech-act is to point out the institutional aspects of language. The expression “institutional” in the context of speech-acts indicates the possibility condition of free discourse. The social condition of free discourse is the freedom of expression of the speakers. The validity condition for an ideal discourse is a discourse that takes place within the institution of effective rule of Human Rights law. That is, in other words, that the rules of the ideal discourse are the rules that respect and enhance Human Rights law. The ideal discourse situation in my understanding is nothing other than the social realization of equality of freedom and dignity concerning the practical aspect of language. The pragmatism of language, the practical aspect of language, considers the speech-act and the expression of sense to be inseparable. The discussion of validity claims in human society, within the rule-setting of the institution of language—that is grammar, rules for the use of expressions and language games—is the practical part of speech-acts and may be considered within the family of discourse theory. In practice, I cannot claim there to be an ideal discourse situation that follows Human Rights law rule—a practical part of the ideal discourse. Rather, I try to persevere in my efforts to constantly ameliorate the Human Rights situation in the world.

Together with what Dembour calls the deliberative school of Human Rights thought, I hope for the day “when and if everybody around the globe becomes convinced that human rights are the best possible legal and political standards that can rule society and therefore, should be adopted” (Dembour 2010: 3). For now, it is important for me to point to the speech-acts of individual women, men and queer who claim Human Rights, who make Human Rights their policy and introduce personal policy into the political debate of liberal democracies to enhance the legal polity of their societies. Human Rights have constantly to be reformed, developed and advanced by the women, men and queer civilians of civil society and public discourse. That Human Rights law has to be formulated by professionals seems to be clear. Human Rights claims are brought forward by individual women, men and queer, educated or not. The discourse school that Dembour describes is critical of power relations, critical of the capability that is attributed to women, men and queer to claim Human Rights, independent of a real and honest assessment of this capability in practice; Habermas would call this the critique of the social, political, economic, educational and cultural conditions of the Human Rights discourse. Rightly, the use of “universal” to describe what, in reality, might only express the dominance of Western democratic cultures is denounced; and taking into consideration the discourse between cultures is important. Protest scholars rightfully claim Human Rights on behalf of the poor, the unprivileged and the oppressed. It is equally important to empower the poor, the unprivileged and the oppressed to express their Human Rights claims and overcome the deprivation of their social opportunities. It is a sad truth that hundreds of millions of poor, unprivileged and oppressed women, men and queer are not capable of expressing their needs and Human Rights claims. We have to be cognizant of the danger of furthering the dependence and alienation of these poor and oppressed women, men and queer by claiming capability “for them.”

Human Rights Claims and International Law: Claiming Dignity for Those Who Cannot Claim It for Themselves

The constitutional realization of Human Rights may be considered as the fulfillment of the validity condition for the setting for speech-acts by individual women, men and queer. Why does a successful speech-act need the institution of all Human Rights and not only the constitutionally guaranteed right of free speech? Harm and lack of one Human Right affects the realization of other ones too. Discrimination against women impacts their rights to inherit or acquire property, their right to free speech in public and many others.

The preamble to the UDHR starts with the following proposition: “recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.”1 What strikes me in this text is the use of the term “recognition.” We rightly understand that Human Rights must be recognized if we want “freedom, justice and peace in the world.” Equally importantly, we may also understand that the UDHR itself “recognizes” by “proclamation,” that is, by a speech-act, what is proclaimed in the UDHR. This speech-act in the case of the UDHR is a written document—a “Declaration”—is written speech. The claim of “universal recognition”—I may say any claim to any recognition—has as its possibility condition some sort of “representation,” that is, the recognition has to be represented, has to be documented, has to be a fact of the world that is accessible to men, women and queer. On the other hand, it is clear that representation of recognition enforces the recognition of the claims that are recognized. The representation of the recognition validates the claim that the claims are recognized. The representation is a kind of proof for the recognition. That which recognizes basic rights and freedoms is called a “representation.” This also means that the rights and freedoms have to be presented in order to be recognized. For professional jurists these sentences may sound strange: usually one does not talk about the promulgation of a declaration. Promulgation is necessary for laws. Well, the UDHR is not a law, it is a declaration. Although the UDHR “is generally agreed to be the foundation of international human rights law,” it still remains a declaration.

“Over the years, the commitment has been translated into law, whether in the forms of treaties, customary international law, general principles, regional agreements and domestic law, through which human rights are expressed and guaranteed,” says the UN homepage on Human Rights. Individual women, men and queer claiming the validity of a claim to represent a Human Right as individual persons are capable of this kind of “translation” of their dignity, freedom and equality into society.

The first Human Right, as we read in Article 1 of the UDHR, is the right to the legitimate claim of an individual that “all human beings are born free and equal in dignity and rights.” I suggest that this claim be interpreted in the following way: the term “dignity” has to be seen together with the terms “equality” and “liberty.” And indeed, Article 1 apparently uses the term “dignity” following the rule that is called the logic operation “conjunction” and therefore, together with “dignity,” also speaks of “freedom” and “liberty” and “rights.” The rule is followed and in the discourse the four terms connected with the logical operator “and” are to be considered together. The truth-functional operator of logical conjunction is “and,” and only if all operands—that is, “dignity,” “equality” and “freedom”—are true, is the whole set of operands true. In this sense we can speak of a true Human Right or of true Human Rights if “dignity,” “equality” and “freedom” are true within the logical conjunction of the variables “freedom,” “equality,” “dignity” and “rights.”

Kant teaches us that “all persons, regardless of rank or social class, have an equal intrinsic worth or dignity,” and the Categorical Imperative “tells us to treat humanity in each person never merely as a means, but always as an end in itself” (Hill 2014: 2152). I need not repeat that to bring forward philosophical thoughts I do need language and that speech-acts are the agency of women, men and queer to express themselves. Therefore, I consider the claim “to treat humanity in each person never merely as a means” as always expressed by a speech-act. Let me also consider texts as a form of speech-act for this investigation. If I take the claim of Kant with his Categorical Imperative as Kant’s claim—and undoubtedly it is a claim of Kant that became known and appreciated and discussed and argued for and against all over the world—if I take this claim as a claim for my own behavior and acts, I follow a claim of the law-maker Kant to make myself the law-maker for myself, who obeys the law to treat himself and others as ends in themselves and not as means. This beautifully pure construction by Kant is very abstract. The claim to autonomy and free choice, to dignity and liberty apparently can be used as something like an “empty concept” that produces aesthetic satisfaction overlooking the logical investigation into the relation of claim and reality, into the presumption of the truth value “true” as being evident. Not only the moral but also the social, cultural, economic etc. alienations from free choice and autonomy are very present on this globe. I would start to describe the term “dignity” as my agency to speak and to claim what is good for me and to respect the claims of others who express what is good for them as being of equal status to my claims to what is good for me and to enjoy the respect of the others for my claims to what is good for me. Concerning the deliberations of what I claim as good for me, long and energy-consuming discussion processes await the claimer. Whether something is not only good for me but also right to do will be assessed by the discourse according to the rules of my community, preferably according to the rules of Human Rights law.

The agency to speak, to express speech-acts or to stay silent, for example, is as much about choice and the liberty and freedom of free speech. My sentences about what is good for me are the facts that express my ethics, because ethics speaks in the first person singular. The claim to reciprocal respect of claims made by different persons is a claim that is grounded in the principle of equality, a claim that there are no privileged sentences; and it is the claim that my claim to what is good acquires validity in an interaction with other persons. In ordinary language we use the expression “you are right” as the positive validation of my claim to what is good. One may also say that the answers “you are right, all right” and the like are used to ensure that the validity condition of the claimed thing receives positive affirmation. The individual woman, man or queer takes the word as a member of a community, a social, economic, cultural and language community, where she or he learned to speak and first experienced being heard and respected or not being heard and being denied her or his dignity. It looks very much like Kant when I claim that my claim to something as my purpose is—like any action in the sense of Kant—right “if it can coexist with everyone’s freedom in accordance with a universal law, or if on its maxim the freedom of choice of each can coexist with everyone’s freedom in accordance with a universal law (6: 231)” (Hill 2014: 220). As I have already said, the term “universal law” tends to be used as an empty concept, as something that is not clarified. Since the proclamation of the UDHR it is possible for women, men and queer to claim that the rights of this declaration be respected also because these Human Rights passed into the legislation of the United Nations and of many of its member states. The rights set forth in the UDHR are claimed for the whole of mankind. Is it therefore legitimate for an individual person to take Human Rights as the validity condition of any claim to what is good for this person? To some extent any personal claim involves something like interactions by the claiming person with other persons. These persons are in discourse and have to show and prove that the validity condition to the claim is met. To use Human Rights as a validity condition in this deliberation is not a bad choice.

When speaking about Kant’s ethical question “What do I have to do?,” one cannot ignore the investigation of duties. I do believe in moral duty—the duty to make up my mind, for example, and to ask my heart what the case is and what I have to claim. Just as I expect to be respected, so also do I try to respect the claims of others. I do not believe in “rational autonomy (4: 444–5),” but I again believe in human dignity. If Kant calls dignity “an unconditional and incomparable worth” that “admits no equivalent” (Hill 2014: 215)—and regardless of whether I consider reason to be the agent in practice or the speech-act of a person—inevitably the question arises as to what happens to dignity if the dignity-agency of reasoning or simply speaking one’s mind and heart becomes damaged, impaired or lost? How can there be “equal dignity of any person with the essential capacities to be a moral agent (6: 32–9)” (Hill 2014: 216), as Hill claims to be Kant’s affirmation, if the moral capabilities of women, men and queer are not equal? As Hill phrases the question: how shall we treat “young children whose moral capacities remain latent, demented adults who have lost them” (ibid.: 218)? Understandably, Hill suggests that we “extend a kind of dignity to human beings who have lost or not yet developed moral capacities” (ibid.). What “kind of dignity” are we talking about now, and on the basis of what argumentation? Well, I can avoid answering this question by claiming “dignity” to be “innate” or “intrinsic” or “inherent” to the human person, as international law does (see the UDHR, the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICPR) of 1976). The question of what happens to dignity if the agency of claiming, choice, self-respect and respect for others becomes impaired or lost, or is simply not (or not yet) developed, remains to be addressed. It might be true that a person who cannot bring forward claims, and cannot be helped to do so, nevertheless has some sort of communication with other persons, and still has some ways to relate to the social community of language, even if she or he cannot speak her- or himself. But I doubt that in the case of some sort of communication we may speak of the capacity to give any moral consent or dissent to existential questions. I consent to the answer that Rutger Claasen claims: “Capability-based human dignity requires law and politics to implement a series of rights” (2014: 244). Notwithstanding efforts to empower the capability of a person to claim her dignity, the question of what happens to dignity if the agency of claiming, choice, self-respect and respect for others becomes impaired or lost or is simply not (or not yet) developed because of poverty, suppression or ignorance, or because of lack of respect, of understanding and empathetic comprehension, remains to be addressed further.

Therefore, I look at the first article of the UDHR. Article 1 claims that “all human beings are born free” and “equal.” This “equality” is described as “equality in dignity and rights.” We may already say that the terms “freedom, dignity, equality and rights” are inseparable; they are linked to each other by the UDHR. In my view of the UDHR, Article 1 expresses and claims the nucleus of the Human Rights polity for mankind. And we receive the answer to the question of the dignity of women, men and queer, who do not enjoy the ability to claim what is good for them: All women, men and queer are of equal dignity. If there are women, men and queer capable of expressing their dignity by claims and other speech-acts, then women, men and queer who are not, not yet or no longer capable of doing so nevertheless enjoy equal rights and, according to these rights, are to be effectively respected in their dignity and protected by the observance of these rights by the United Nations and the democratic member nations that follow the rule of Human Rights law. If I claim my dignity at the same moment as, and inseparable from, my speech-act, I am claiming the equality and freedom of all women, men and queer concerning their Human Rights, because Human Rights start with Article 1 of the UDHR that proclaims the equality in dignity and rights of all mankind. If I am not enjoying my dignity because of some sort of deprivation—be it sickness, inhuman treatment, poverty, misery, exposure to violence or terror and the like—I nevertheless enjoy the right to dignity, the right to claim my dignity and to express myself freely. If my integrity cannot be restored with the help of women, men and queer, health professionals and all professional knowledge and social assistance and civil and private love, then I nevertheless enjoy the right to dignity, even if I am suffering terribly and despair of my existence. If nobody is able to give me back my capability to claim my dignity after I have lost that capability, then I lack an important aspect of dignity, but I will never lose my right to dignity. My right to dignity in this moment ensures that I am treated by women, men and queer with dignity according to the rule of Human Rights law.

This polity is proclaimed by the General Assembly of the United Nations, as we read in the preamble to the Universal Declaration of Human Rights:


Now, therefore, the General Assembly proclaims this Universal Declaration of Human Rights as a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society, keeping this Declaration constantly in mind, shall strive by teaching and education to promote respect for these rights and freedoms and by progressive measures, national and international, to secure their universal and effective recognition and observance, both among the peoples of Member States themselves and among the peoples of territories under their jurisdiction.3



Speech-acts are the agency of women, men and queer to express them. It is a matter of fact that I need to be part of a language community in order to express claims, in order to speak, in order to be understood. The grammar of claiming dignity and all other Human Rights, the grammar of claiming in general, is a function of a group and the operation of an individual. The function is part of language and the operation is a speech-act. I suppose that all women, men and queer on this earth are part of a language community, a group, society or culture where a language is spoken. I suppose that the grammar of claiming dignity in all languages is a function of language and the operation of claiming dignity is a speech-act according to the grammar of the function. It is quite possible that I understand but a very limited number of languages, but understanding is possible by women, men and queer who speak my language and the language of the women, men and queer who express their dignity in a language that I do not understand. This understanding is possible thanks to a language function we call translation and interpretation.

From the fact of the language function of claiming dignity and all the other Human Rights and the fact that the operation of this function is a speech-act of the individual woman, man or queer, it does not follow either that the women, men and queer of this world communicate with each other on the basis of equality, reciprocally respect their claims to Human Rights or even want to think about respecting the universal dignity of mankind; that is, the dignity of each man, woman or queer person in this world. Kant’s claim to an imperative for this universal respect does not change the fact that “the world is everything that is the case” (Wittgenstein 1999, Tractatus 1); the world is the totality of facts, not only of imperatives. In order to institutionalize the claim to dignity of every woman, man and queer in this world we need an institution like the United Nations that is able to proclaim the rights to dignity, equality and freedom. The United Nations claim and proclaim the right that “all human beings are born free and equal in dignity and rights.” This means that the United Nations claims the efforts “to secure their universal and effective recognition and observance,” as the preamble to the UDHR proclaims. Effective recognition and observance and all the other measures necessary to stand up for the Human Rights of the UDHR are operations of individual women, men and queer persons, be they private persons or officials of democratic societies and institutions. It is part of the grammar of rights that a woman, man or queer enjoys a right independently of her or his capability status. This is the answer to the question of whether dignity is absent if the individual woman, man or queer does not dispose or no longer disposes of the ability to claim her or his dignity by speech-acts.

Hill claims in the tradition of Kant that “my right of freedom and equality” becomes qualified as “innate” (Hill 2014: 220). With this tradition as background, the preamble to the UDHR also claims that “the recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.”4 I want to describe the term “inherent” as being part of a community and a society that speaks a language or languages and where there are individual women, men and queer who established by democratic institutions the rights to dignity, equality and freedom of all women, men and queer in the world. From this point of view, the use of the expression “inherent” is clear and it is clear that the use of “inherent” in the preamble to the UDHR already presents a claim. It is the claim to the recognition of the dignity, freedom and equality of all women, men and queer in this world. If a woman, man or queer is not able to express this claim to her or his dignity, freedom and equality, if she or he is not capable of claiming her or his Human Rights, then it is a fact that there are other women, men and queer who claim dignity, freedom and equality for all women, men and queer who are not capable of making the claim themselves. What seems to be clear to me is the fact that actually realizing the rule of Human Rights law on this earth is more effective the more women, men and queer actually claim their Human Rights; the more persons claim their dignity, by claiming they realize their dignity, freedom and equality. It is also clear that if nobody claims dignity, equality and freedom any more, then dignity, equality and freedom are no longer preserved on this earth.

How can I enjoy “dignity,” “freedom” and “equality” if I am not capable of claiming my dignity, freedom and equality? It is correct that if I want equality to be realized in society, I am called upon to take steps to bring about equality, to bring equality to a fuller measure in society. But is it possible that another woman, man or queer, by claiming dignity, freedom and equality for me, is actually capable of realizing dignity, freedom and equality for me? Well, Denise Réaume claimed that dignity is partly about choice. What about the rest? Does the claim to include persons who are not able to claim their dignity, freedom and equality themselves really grant dignity, freedom and equality to these persons? If dignity demands choice, then there is no dignity for persons who cannot choose. I want to be very careful at this point of my investigation on dignity, because I want to respect the fact that I cannot speak for another person. “Whereof one cannot speak, thereof one must be silent,” says Proposition 7 of the Tractatus of Wittgenstein. For practical reasons, I stay with the question of the legitimacy of my claim of dignity, freedom and equality as rights of all women, men and queer. Since dignity together with freedom and equality is proclaimed in Article 1 of the UDHR to be a right of all “human beings,” for me the right to “equality” constitutes the right to “equality in dignity and rights” for all other women, men and queer on this earth. Because I claim my dignity by also claiming freedom and equality, I am allowed to claim that all women, men and queer enjoy the right to dignity, freedom and equality. What I am claiming is the fact that all women, men and queer enjoy the right to dignity, freedom and equality. The grammar of this claim is different from the grammar of claiming my dignity, freedom and equality as a choice. If I am claiming dignity, freedom and equality for another person, the function I am operating is called claiming the right to dignity, freedom and equality. From this right follows my obligation and duty to treat other persons with equality in dignity. This operation is a kind of claim to obligate myself to ensure the rights of the person who apparently is not able to claim her or his dignity, freedom and equality. Because of the conjunction of the claims of dignity, freedom and equality, I always claim the dignity of all the other women, men and queer in this world when I claim my dignity. Operating the choice of the speech-act of claiming, that is, operating a kind of freedom, and claiming dignity and being ready to try to present the validity condition for the legitimacy of my claim—the validity condition consists of the accordance with Human Rights—I already claim dignity for all women, men and queer, because dignity and equality are part of the conjunction of dignity, freedom and equality that are guaranteed as rights. A woman, man or queer who is not able to claim her or his dignity, freedom and equality nevertheless possesses the right to dignity, freedom and equality that is the right that I obligate myself to claim as Human Rights.

By claiming dignity I already claim the rights to dignity for all women, men and queer; that is, I am already asked to realize the validity condition of my claim to dignity that is the dignity, freedom and equality for all women, men and queer. Realizing the validity condition of my claim to dignity makes it necessary to realize the rule of Human Rights law. It is possible for me to claim for myself, that is, to obligate myself, to respect the dignity of a person who apparently is not able to claim dignity for her- or himself. The operation of this respect for the dignity of the person who does not dispose of the capacity to claim her or his dignity, freedom and equality does not substitute for the lack of freedom and equality and dignity. This operation of respect for the dignity, freedom and equality of the person who lacks the capacity of choice, speech or claiming, demonstrates the fact of my life and the lives of all women, men and queer in this world who recognize as part of their experience the fact that “whereof one cannot speak, thereof one must be silent” and the thankfulness for an Umwelt, women, men and queer, who are capable of respecting this silence.

Claiming is my dignity, and obligating myself to present and prove that the validity condition of my claims corresponds to the rule of Human Rights law is part of my liberty and freedom.

It is Kant who inspires Graumann: “Kant’s concept of human dignity includes the moral obligation to promote the well-being of others” (2014: 489). This claim that the positive duties of solidarity are incumbent on the individual, and the claim that this claim should not “infringe upon negative liberty rights” of the individuals called to solidarity, can be balanced with the reasoning that the solidarity community of the state is responsible for guaranteeing equal rights for all citizens (ibid.: 490). It is tempting to assume, but not necessarily evident, that “Kant’s moral imperative to treat others as ends in themselves entails not only that we should not harm, exploit or patronize others, but also that we are morally obligated to actively contribute to their well-being” (ibid.: 489). If I want equality to be realized in society, I am called upon to take steps to bring about equality, to bring equality to a fuller measure in society. Solidarity for impaired persons, playing an active role to help them be agents of their life projects, can be understood as a self-obligation, a personal choice on the basis of reciprocity: I do not want to be treated as a means to others, therefore I help others become agents to treat themselves as ends in themselves. At this point in my investigation of the meaning of the term “dignity,” I want to recall that every single Human Right has to be seen together with all the other Human Rights of the UDHR, the ICESCR and the ICPR. I doubt that we speak of “the well-being” of a person who enjoys all these Human Rights. But I would dare to claim that the integrity of a person is realized if Human Rights are realized in her or his Umwelt. To obligate myself to a fuller realization of Human Rights on this earth is part of my dignity. The decision to claim my dignity and to claim Human Rights is part of my freedom and liberty. It is evident that by not claiming my dignity I am not enhancing my dignity. Leaving the protection and recognition of my dignity to the state in fact delegates the protection and recognition to members of this state, namely women, men and queer, private or official persons who claim, protect and observe Human Rights.

I do not like to re-enter Wittgenstein’s talk about the speaker as a subject, the metaphysical subject, and the philosophical me or ethics in general as cases at the limit of the world but not as cases in the world. These apparently senseless expressions voiced by Wittgenstein point out a problem. And in the sense that they force me to write sensible sentences, Wittgenstein contributes with unclear sentences to the creation of clearer ones. I agree with Wittgenstein’s sentence 5.631 that there is no such thing as the thinking or presenting or imagining subject. If “the I occurs in philosophy” and theology “through the fact that the world is my world” and the fact that “the philosophical I is not a man” or a woman or a queer, “not the human body or the human soul of which psychology treats, but the metaphysical subject,” I would like to say that this kind of I and metaphysical subject can be noted by observing that it is always a man or a woman or a queer who expresses what his or her world is, what the case is. It is the case that what the case is always expressed by a man or a woman or a queer. What the case is always expressed by a man or a woman or a queer and very often through present claims. The whole culture of Habermas’s endlessly kind and patient academic efforts is made up of the practice of identifying the claims that are expressed by sentences and of which the speakers apparently were not aware.

Notes

1 “Universal Declaration of Human Rights,” United Nations, www.un.org/en/universal-declaration-human-rights (accessed December 15, 2016).

2 Hill indicates as his reference: Groundwork of the Metaphysics of Morals, eds. T. H. Hill, Jr. and A. Zweig (Oxford: Oxford University Press, 2002), but also indicates the use of Kant (1903/11 6: 412–245). Here Hill refers to the edition of the Königlichen Preußischen Akademie of Kants gesammelte Schriften by Paul Menzer (Berlin, 1903).

3 “Universal Declaration of Human Rights,” United Nations, www.un.org/en/universal-declaration-human-rights (accessed December 15, 2016).

4 “Universal Declaration of Human Rights,” United Nations, www.un.org/en/universal-declaration-human-rights (accessed December 15, 2016).
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6 The West’s Adherence to Privileges, Cultural Contexts and Arguments on State Sovereignty Challenge Universal Human Rights

 

Joe Hoover again and again points out that “within expression of human rights” we have to acknowledge those who are “excluded” (Hoover 2013: 219). We also have to acknowledge the fact that “excluded” people have started to claim Human Rights, as demonstrated in the anticolonial and nationalist movements. The “excluded” and their claim for self-determination and Human Rights were and are necessary contributions to the effective development of the rule of Human Rights law. Hoover insists on the construction of an effective universal Human Rights regime with the help of “a plurality of political movements”; but Human Rights claims must be assessed on the basis of the validity condition of effective rule of Human Rights law. The insistence on state “sovereignty” is not an acceptable pretext for continuing to discriminate on the basis of race or gender or against minorities (ibid.: 224). No less unacceptable are policies of the West that violate Human Rights and prevent a broader representation in key global forums, such as the UN Security Council, the International Monetary Fund (IMF) and the World Bank.

Thomas Pegram observes that national Human Rights institutions—such as the classical ombudsman, the commission of inquiry or the contemporary Human Rights commission—are no longer the exclusive preserve of liberal democratic regimes, but that a powerful international process of diffusion is at work (Pegram 2010). This diffusion includes the implantation of national Human Rights institutions across international boundaries in regions as diverse as Africa, Asia-Pacific, Latin America and the Middle East. The historical mechanisms of diffusion have included coercion, acculturation and persuasion; coercion is not as useful as acculturation and persuasion as a mechanism that leads to compliance, conformity and habituation (ibid.: 760). It remains true that the United Nations would be called upon to play a crucial role in creating and strengthening national Human Rights institutions by insisting on and helping with standard setting, capacity building, network facilitating and membership granting. The Commonwealth—“the largest association of independent states after the UN”—the IMF, the World Bank, as well as international non-state actors such as Amnesty International and Human Rights Watch, have significantly contributed to the creation of national Human Rights institutions. The same is true for regional organizational platforms and networks like the European Union and the Organization of American States (ibid.: 740–1).

Is there an empirically verifiable, normative consensus around Human Rights that is relevant to people around the world? Looking at the drafting process of the Universal Declaration of Human Rights (UDHR), one remains impressed by the curbing of personal convictions for the sake of compromise, the frank exchange of arguments and the culture of free discussion that respected the dignity of the participants. However, while the UDHR was proclaimed by the member states of the United Nations, many of these proclaiming member states refused their citizens effective access to the rule of Human Rights law. The Soviets and their satellites in Eastern Europe, communist China, authoritarian regimes in Latin America and Arab monarchies are mentioned in this context. When considering the attempts by Western democracies to realize effective Human Rights rule and observing the struggles that have been necessary to get to this point—let me only mention the Civil Rights movement in the United States—a woman, man or queer living in a country with low or very low human development easily succumbs to the impression that Human Rights are only for the rich. We have to acknowledge the gap that exists in many countries between the proclamation of Human Rights with the help of declarations, constitutions and laws and the effective rule of Human Rights law. Where there is no democracy and participation in democratic life, there is no rule of Human Rights law. Often authoritarian leaders and the elite profit from authoritarian rule, the illegal use of force and the abuse of power. They insist on the legitimacy of their power and authoritarian rule in order to protect their criminal suppression of Human Rights. I do not deny that different cultural contexts have different rules, laws and norms that need to be respected. Countless non-governmental organizations work nationally and internationally to help civil society progress along the way to the social realization of Human Rights. There are also national and international Human Rights institutions that work as instruments to realize the dignity and equality of rights of the individual woman, man and queer. The following pages document some of these institutions, their valuable work, their difficulties, failures and successes, their hopes and aspirations. Humanity’s journey to a situation of peace and justice on the basis of the effective realization of Human Rights law rule will be a very long one, regularly driving committed women, men and queer to tears and despair and demanding perseverance on the road to increasing social choices.

A Case from Asia: Advancing Human Rights with Respect for the Local Culture

To tackle the problem of Human Rights and cultural alienation from Western values and imperialism—and the culture of consumerism, individual liberties and egoism—I turn for help to Suzannah Linton (Linton 2008). She discusses the difficult process of affirming Human Rights in cultural contexts that feel alienated by Western ideas of dignity, liberty, freedom, non-discrimination and equality for men, women and queer: On January 13, 2007, the political leaders of the Association of South East Asian Nations (ASEAN) met in Cebu in the Philippines, where their proposals for a new ASEAN community included a surprising number of references to humanitarian law and Human Rights. This marked a significant change in the member countries’ approach to Human Rights, a change that had taken years of steady pressure to achieve.

In 1993, the ASEAN states had agreed to the Vienna Declaration of the United Nations World Conference on Human Rights, which in Part I reads:


All human rights are universal, indivisible and interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis. While the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind, it is the duty of States, regardless of their political, economic and cultural system, to promote and protect all human rights and fundamental freedoms.

(OHCHR 1993)



Turning the tide was possible “thanks in part to the indefatigable work of civil society, specifically the Working Group for the ASEAN Human Rights Mechanism who have patiently tuned in to the painfully slow step-by-step approach that ASEAN states favor” (Linton 2008: 438). The UN approach requires a patient, step-by-step realization of Human Rights advances, by promoting Human Rights action plans, supporting establishment of national rights institutions, fostering Human Rights education and realizing economic, social and cultural rights and the right to development (ibid.). Linton cites Andrew Moravcsik’s claim that “states accept binding human rights treaties mainly as a means of political survival” (ibid.: 442), based on his studies of post-war Europe. “In situations of transition to liberal or democratic societies, states are most likely to ratify Human Rights instruments to protect the still fragile regime against non-democratic opponents” (ibid.). In addition, theorists suggest that “the political pressure of other states and non-state actors affects the behavior of non-democratic states because of the costs of deviance from the norms of international society” and that “good compliance signals to other states that a state belongs to the community of law-abiding, democratic states” (ibid.: 443). I would prefer to believe in the success of the slow and steady persuasion that Linton documents, which makes it possible to overcome resistance to Human Rights law treaties as a role model for affirmation of Human Rights law rule. This allows room for the hope that eventually all states and governments of this world will engage in and practice effective rule of Human Rights law.

Western advocacy of effective universal Human Rights law rule faces growing complaints by Asian and African leaders. It is true that arrogant, uninformed critique from a distant and secure university or newsroom desk in Europe or elsewhere in the West is not as useful and is much less convincing with regard to Human Rights advocacy than the approach of civil society that Linton describes. The individuals who discriminate against Human Rights have to be shown that it is in their interest to follow the rule of Human Rights law. Of the nine ASEAN states—Brunei, Cambodia, Indonesia, Lao PDR, Myanmar, Philippines, Singapore, Thailand and Vietnam—six (Cambodia, Indonesia, Lao PDR, Myanmar, Philippines and Vietnam) have entered no reservations limiting their obligations under the United Nations Convention on the Rights of the Child (UNCRC). Myanmar at the time was a poor country, isolated from the rest of the world by a cruel military dictatorship. Nobody was prepared to confront the Myanmar generals over the violation of Human Rights treaties that they had signed while they continued to suppress Human Rights in their country. Instead of such feigning of consent, I prefer the frank resistance to the UNCRC shown by Singapore, Malaysia and Brunei Darussalam. Singapore, a parliamentary republic with a parliamentary government, refers to its existing socio-political situation and domestic law as reasons for not taking measures against the infraction of Human Rights that ends parental rights over children. Singapore also protests the scope of the right of privacy, the right to information, the outright protection from economic exploitation of children and the freedom from torture and deprivation of liberty. Nevertheless, I do follow Linton and her clear statement that


The ultimate goal is of course to enhance the protection of the human person in ASEAN by entrenching human rights. But to duplicate efforts, make unrealistic demands or overburden states would be counterproductive in that slow step-by-step journey that ASEAN states are now making in the world of human rights.

(Linton 2008: 493)



The Republic of Singapore follows the democratic rule of law as a multicultural and secular state. For Westerners like me, Singapore successfully meets the real challenge of respecting other cultures and their dignity, liberty and freedom and their right of self-determination, while making laws according to its own value systems, traditions and convictions.

If the West discusses Human Rights with Asian states on the basis of Western domination and not mutual respect, the discussion will not be successful. After two centuries of Western domination, India and China claim to have become the world’s two largest economies (Hsiung 2008). Human Rights discourse in the East does not repeat Western discourse, but develops its own themes. Kishore Mahbubani, Singapore’s ambassador to the United Nations from 1984 to 1989 and professor of public policy at the National University of Singapore, announced in The New Asian Hemisphere (2008b) the end of Western dominance in Asia. In an essay on the book, however, Mahbubani suggested that “democracy should be the cornerstone of global society” (2008a: 120). His critique of the West therefore does not concern democracy, social justice or the rule of law, the foundation of government in the West. He claims that “the planet’s 6.6 billion inhabitants should become equal stakeholders”—on the basis of one person, one vote, we will achieve long-term stability and order worldwide (ibid.). The object of his criticism is instead the West’s violation of its universal Human Rights standards and its inability to cooperate with the rest of the world on the basis of equality of freedom, dignity and rights: “The West must cease its efforts to prolong its undemocratic management of the global order and find ways to effectively engage the majority of the world’s population in global decision-making” (ibid.: 121). Mahbubani identifies Europe and the United States as constituting the primary obstacles to a “broader scope and broader representation,” as they “cling” to their “privileged position in key global forums, such as the UN Security Council, the International Monetary Fund, the World Bank, and the group of highly industrialized states” (ibid.: 111). At the time of writing, despite all promises and efforts, Guantanamo still exists, and the effects of the invasion of Iraq in 2003 by the United States and its coalition forces from Great Britain, Australia and Poland only became clear after 2008, when Mahbubani published his book. In 2015, the West was shocked by the brutality of the Islamic State, its rapid territorial gains and its reign of terror over the local populations that have caused millions to run for their lives. Since the migration crisis of the summer of 2015, we have seen the faces of the women, men and queer fleeing from terror in Syria and Afghanistan in the railway stations, streets and camps all along the Balkan route, all the way to finding refuge in Austria, Germany and Sweden. We can read the suffering, the terror and strain of their life-endangering flight in their faces, and we sympathize.

Yet, there are thousands who died during their flight across the Mediterranean for whom we seem to feel less empathy. The right to asylum as proclaimed in Article 14 of the UDHR holds that: “Everyone has the right to seek and to enjoy in other countries asylum from persecution.” In Austria, Germany and Sweden the UDHR enjoys the status of legal recognition, and yet there is debate and fear and outright rejection of this duty to grant asylum to persecuted women, men and queer, because of the fear of not being able to cope culturally, politically, economically, etc. with the integration of asylum-seekers into the respective Western societies. Mahbubani insists on the principle of autonomy and self-responsibility: the first rule on the way to democracy is that it is the directly concerned who decide what they want. If the governments of liberal democratic European states decide—through legal parliamentary procedures—to limit the right to asylum because they fear giving the rights of self-determination and autonomy to the millions of refugees who claim their right to asylum, then the rights to asylum in Article 14 of the UDHR are violated. I say this to signal my awareness for the principle of equality. It is a violation of equality to demand Human Rights in a foreign country based on the universality of Human Rights while, at the same time, claiming to be able to violate a specific Human Right in one’s home country on basis of the right to self-determination and autonomy.

I am convinced that it is important to listen to Mahbubani’s insistence that there would be disastrous effects for millions in China if democracy were installed overnight. Nevertheless, accepting the principle of autonomy and self-responsibility includes the right to express the Western view that millions of Chinese women, men and queer have the right to protest being displaced from their lands and their villages, towns and homes being destroyed for the construction of gigantic dams; to protest censorship that curtails free expression and public protests; to protest corruption. Everyone has the right to claim that potential social, political and economic chaos and its possible devastating consequences for basic and elementary needs like food, security and health care do not justify denying the right to freedom of expression and democracy. Concerning Singapore, Mahbubani is right to point out that the government of Singapore is democratically elected. Apparently, the electorate are in favor of Singapore’s draconian punishments in the form of death and harsh whipping. Mahbubani also points out that security in Singapore is superior to that in New York. Mahbubani sees the necessities of this fragile state with a population of four million on a tiny island as a justification for restrictions on freedom of the press in Singapore. Is Europe ready to sanction the United States for what it is doing in Guantanamo? Does Europe silently overlook the CIA’s flights over its territory with illegally kidnapped Arabs to take them to places where inhumane torture and death prevail? These are good questions that Mahbubani raises. At the same time, I remain very conscious of the fact that I owe my free youth in a democratic Austria to its liberation from the Nazi regime by the Allied Forces.

What Mahbubani first wants the West to learn from Asia is tolerance and respect: “The West has to learn to share power and responsibility for the management of global issues with the rest of the world” (2008a: 119). With regard to Singapore, the colonialism of the East India Company, the Japanese occupation in World War II, then independence from Great Britain in 1965, these are part of the historic memory of suffering of millions of women, men and queer that Westerners should treat with respect. Westerners should also acknowledge the improvements in civil society in Singapore, ranked ninth in the 2013 Human Development Report 2014 (UNDP 2014), up from twelfth in 2012. Singapore leads not only the ASEAN states in this report, but 178 of the 187 listed countries. Only Norway, Australia, Switzerland, the Netherlands, the United States, Germany, New Zealand and Canada have a higher Human Development Index.

A Case for Reform of the United Nations

On the United Nations Organization’s sixtieth birthday, voices called for necessary UN reform to strengthen democratic institutional multilateralism in the world system. Antonio Papisca, professor of Human Rights law rule at the United Nations and at the University of Padua, Italy, analyzes how George W. Bush bypassed the UN Security Council to pursue his new world order, in which the armed sovereignties of a few major powers declare war to suit their power and greed in blatant violation of international law and Human Rights (Papisca 2005). Papisca strongly defends the UN Charter as the origin of the International Law of Human Rights, and the “role of the United Nations in the maintenance of international peace and security and the promotion of international cooperation,” as reiterated in the UN General Assembly of August 13, 2004 (ibid.: 13). He accuses the permanent members of the Security Council and “some democratic States” of “persistent violation of principles and rules of International Law … the doctrine and practice of preventive war; rearmament and arms trade” (ibid.: 15). He celebrates the memory of President Harry S. Truman who, in the concluding session of the founding conference of the United Nations, claimed: “We all have to recognize—no matter how great our strength—that we must deny ourselves the license to always do as we please” (ibid.: 16). Papisca challenges those, both in the West and the East, who try to demolish the collective security system by striking Article 47 of the UN Charter, which concerns the supranational authority and command of the United Nations (ibid.: 22). He champions the patient and steady pursuit of strengthening and democratizing legitimate, institutional multilateralism in the world system, which was first proclaimed in the international law of the UN Charter and in the UDHR. The realization of “more direct legitimation of the UN institutions and more political (popular) participation in its decision-making process” necessitates reform of the United Nations (ibid.: 23). Papisca speaks of “international-transnational democracy,” and “the participation of civil society, transnational organizations and movements” are considered essential to meet the needs of “the human family”; he even discusses extending Security Council membership to the European Union and the African Union (ibid.: 24). Further, because the UN Charter speaks of “human security” and “human development” and both are as “interdependent and indivisible as human rights,” a coherent and consistent reform of the United Nations should give the Economic and Social Council equal status with the Security Council (ibid.: 25). Giving the Economic and Social Council “enforcement power” would realize the “right to development” that was proclaimed by the UN Declaration of 1986 and further elucidated by the United Nations Development Programme. The Economic and Social Council “should be enabled to guide and assess the policies … of the International Monetary Fund and of the World Bank” (ibid.: 25–6). This undeterred pursuit is the right way to positive peace as proclaimed by Article 28 of the UDHR: “Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized” (ibid.: 28).

It is very useful to reflect on European history and to feel empathy and sadness for the sufferings of millions of men, women and queer caused by European and US social, economic and military policies of domination, superiority and destruction. As Tony Evans said about the United States and Zehra Arat believes to be true for the European Union, both use the projection of a specific understanding of Human Rights across the globe to assert hegemony and gain access to world markets (2008: 930). The negative impact of the structural adjustment programs of the IMF and the World Bank on social and economic as well as civil and political rights was criticized only when, in the aftermath of the world financial crisis, the very rich nations of Western democracies had to subsidize their banks and economies with hitherto unseen amounts of public spending (ibid.: 931). Arat concludes with a strong plea to explore the emancipatory potential of Human Rights to empower every individual on earth, claiming the centrality of equality in dignity and anti-discrimination principles in the struggle for Human Rights.

I am cognizant of the fact that it was Europe that started two world wars, and not Africa or Asia. I recall that the two nations of Germany and the Austro-Hungarian monarchy who fought the cruelest wars and created the bloodiest century of all centuries were European. As a Christian theologian, I share the self-criticism that other Christian theologians, like Tina Beattie, in their reflections on “dignity” and other Human Rights, require for our credibility: There is no peace in the world without justice and “minimizing the failure of historical Christianity to make good on its claims of justice and equality” is not an effective way to overcome injustice and discrimination (2013: 265).

When I speak of Human Rights, of dignity, liberty and equality of all men, women and queer, do I speak from a Eurocentric point of view? Robert H. Jackson is not alone in his claim for the duty of personal responsibility and the right of the individual to live by one’s own leave. Years earlier, Quincy Wright had claimed that the individual was the subject of international law. Universal recognition of Human Rights means recognition by all women, men and queer in this world. I join the claim voiced by Quincy Wright and many others that the subject of international law must be the individual woman, man and queer. It may still be true that only some people work with Human Rights and that such work is the job of activists, lawyers and diplomats. It is a dream and constant hope to be able to convince and talk, to dispute and argue with the individual woman, man and queer on the subject of Human Rights. It is an opportunity to educate the public and for individuals to undertake to help enable individual women, men and queer to identify Human Rights, the realization of which is important for their lives and communities and requires advocacy and protection under law. Anthony Chase rightly judges that we need to focus on the lived realities that lead people to connect their specific struggle (for example, the Green Movement in Iran and the Arab uprisings) to the anchor of Human Rights (2013: 509). Theological abstractions are not what lead to invocations of Human Rights; rather, Human Rights are invoked when they speak to the tangible challenges that are part of everyday life. Chase makes the point that suggestions from contemporary Muslim scholars, such as Abdulaziz Sachedina, who want to identify aspects in the Qur’an that recognize the human dignity and moral consciousness of all human beings and thereby satisfy their claim to religiously founded Human Rights in Islam, are not helpful in developing Human Rights law institutions and effective Human Rights law rule in democratic liberal contexts (ibid.: 500–1). The challenge is not to claim to be able to found Human Rights in theology. Rather, the claim would be to make theologies from all religions and religious beliefs and traditions respect Human Rights and the rule of Human Rights law.

Case Studies from Nigeria, Senegal and Colombia

Brandon Kendhammer’s case study of Nigeria describes the difficulties in implementing Human Rights in a democracy where members of parliament follow and promote a value system of religious convictions and norms that contradict Human Rights law, “where Muslim activists have used ‘rights talk’ to advance the implementation of Islamic law (sharia) under the post-1999 democratic regime” (Kendhammer 2013: 469). Local Muslim representatives successfully framed sharia as a rights issue central to their conceptions of effective democracy, and the Nigerian public sphere has to deal with these policies; the rejection of a “supposed Western ethical superiority” again is important here as a justification for refusing to respect, accept and legally recognize the Convention to Eliminate All Forms of Discrimination Against Women (CEDAW), the African Charter on Human and People’s Rights (the Maputo Protocols) and the UN Convention on the Rights of the Child (ibid.: 470). The Islamic opponents to the Human Rights discourse used a discourse focused on the private sphere of the family, insisting that the private should not be subject to state meddling and that concern with children’s rights obscures the broader moral decay that threatens Nigerian society (ibid.: 475). It is not easy for the Federation of Muslim Women’s Associations in Nigeria to recruit allies within Islamic institutions that are dominated by pro-sharia male rights talk. The Salafi-inspired, radical Boko Haram sect, which has spread violence and targeted Muslim opponents since 2010, has further “impaired the efforts of many of the most successful reformers and women’s rights advocates” (ibid.: 486). Women face bias not only in Africa, but worldwide. A report compiled by Fareda Banda for the United Nations Human Rights Commissioner found that women are discriminated against in almost every country in the world. Some 70 percent of the world’s poor are women, and they own just 1 percent of the world’s titled land. Rape within marriage has still not been made a crime in 53 nations, and laws discriminating against women include statutes on divorce, maternity benefits and pensions.

In Senegal, female lawyers have organized to fight for Human Rights and the rights of women (Scales-Trent 2010). Senegalese women are fighting hard for social change and promoting policies on education and training; empowering women to become lawyers and work in the profession; and to embed equal freedom, liberty and dignity in how the legal system operates. Scales-Trent documents in her article how the Association of Senegalese Women Lawyers (AJS)—a civil organization working in a specific context with particular pressures—maneuvers in the space between religion and the state, tries to maintain its legitimacy and, at the same time, serves and represents women in multiple legal systems that all discriminate against women in some way. The AJS:


has been working to improve the lives of women in Senegal for almost 40 years. In a predominantly Muslim country where most women do not even attend high school, these women have used their legal skills to make change. With little money, no paid attorneys on staff, and using a borrowed room in a law firm as an office, they have successfully pushed the government to make positive changes in the Family Code and other laws and have played an important role in the development of human rights consciousness in Senegal.

(Ibid.: 115)



Scales-Trent explains the development of the post-colonial legal context: “After Senegal obtained its independence from France in 1960, it began to harmonize the traditional family law of its many ethnic groups with both Western and Muslim law. The result of this effort was the Family Code” (ibid.: 117). Senegal is a secular state, although 95 percent of its population of 13 million are Muslim and Islam has been present since the eleventh century. The 2001 Constitution created a very strong presidency, a weak legislature and a judiciary that is not very effective; in addition, “the economic situation in Senegal is not good” (ibid.: 119). The causes of the economic crisis are decades of drought and the privatization of the economy under the structural adjustment programs demanded by the World Bank and the IMF. The effect of the crisis on women is hard: “women spend a great amount of time getting water, washing clothes and grinding grain by hand” (ibid.). Over half of the famers in the country are women, and


many girls who attend school abandon their studies because of early marriage and pregnancies or because of the need to help their mothers … The 2001 Constitution provides many formal rights for women, including equality with men before the law, the right to access to land, and the right for women to control their own property … Unfortunately, Senegal often fails to file update reports required by the international conventions and protocols to which it is a signatory and has also often failed to harmonize its national laws with the provisions mandated in the international conventions and protocols.

(Ibid.: 120)



In 2008, only 60 of the 418 judges in Senegal were women (ibid.: 121). The commission created in 1961 by then President Senghor to codify the law of the family took 11 years to complete the Family Code. No woman was in the 26-member commission. Nevertheless, the Family Code included some positive changes for women: it abolished Muslim tribunals, it required consent for marriage and it required that marriage be registered.


Husbands could no longer repudiate their wives if they wanted a divorce. They could only get a divorce in civil court … Yet the Family Code contained provisions important in the Muslim tradition, including polygamy as a marital choice, the requirement that the husband be the head of the family having also all authority over the children, and unequal inheritance rules.

(Ibid.: 132)



The patriarchy of both the Napoleonic Code and Islamic law were thus perpetuated. Soon after the Family Code’s enactment in 1973, the AJS began working to get changes beneficial to women. When the Code was revised in 1989, a husband could no longer oppose his wife’s decision about her professional life. Another new provision was that a girl who was married while under the age of consent could have her marriage nullified. In 2006, the government changed the law concerning health benefits, thus enabling women workers to obtain health benefits for their husbands and children. Until 2008, women could not count their children as dependents for tax reduction. Despite these advances, the husband is still the head of the family and is vested with the authority to make decisions in the common interest of the household and children; he also still decides where the family will live, and his wife is required to live there with him. The AJS has been fighting the restriction of abortion rights in the Senegalese Penal Code and is very concerned about the large numbers of rapes in Senegal: “Women who have been assaulted often refuse to complain to formal authorities because Senegalese society condemns those who go outside of the family to solve their problems” (ibid.: 136). It is instructive to learn about how AJS operates:


In some ways, it acts like a public interest law firm: lawyers for AJS give legal advice, provide information on the law, and comment on government proposals for law reform while often working with other human rights groups. In other ways, AJS acts like a women’s bar association: it organizes training sessions for women lawyers and sits on national committees on law reform. AJS members also act like attorneys in the US Justice Department [giving legal advice to the government] …

In the United States, public interest law firm funding comes from private donors and foundations, bar association funding comes from dues, and government lawyers receive salaries. AJS funding also comes from private donors … from foundations like the development branch of the Italian government or the American Embassy in Dakar. It receives member dues like bar associations … and also receives funding and services from the government.

(Ibid.: 141)



This comparison raises the question of AJS’s independence from the government: “In reality the Association and the government are engaged in a complicated unspoken dialogue, as each tries to use the other” (ibid.: 142). While the AJS is trying to better women’s lives, there are forces in Senegalese society moving in the opposite direction. Islamic brotherhoods want women to be secluded in domestic space, and to wear the veil when they go out in public. Judy Scales-Trent concludes her important article with the assessment that “social change is hard. It takes a long time. It is often not even possible” (ibid.: 143).

Although often it may not be possible to change discrimination based on traditional cultural norms and values, the Association of Senegalese Women Lawyers has fought tirelessly against discrimination against women for 45 years. The work with Senegalese women’s groups, the government and international organizations is demanding, but nevertheless these African women professionals continue to provide information about the law and women’s rights, to offer free legal advice and to work to change discriminatory laws. The AJS does not follow a Westernized idea of Human Rights in its struggle against discrimination against women; rather its lawyers fight for their own dignity and freedom, to be empowered to realize their goals and ambitions and to improve their lives. The AJS fights to end discrimination against women in a country of 13 million people.

I turn now to a case study in Colombia, where social change, individual behavior change and change in the behavior patterns of male former combatants were only realized through the inclusion of the forgotten gender question. Disarmament, demobilization and reintegration programs with transitional justice measures require a gendered analysis that includes an examination of the salient links between weapons, masculinities and violence (Theidon 2009: 1). Working with female and male ex-combatants requires serious consideration of the question: where is gender, and where is feminism in transitional justice? Gender has to be included by policy-makers and practitioners in order to identify and address female-specific needs and not reduce the gender aspect of transitional justice only to the legal treatment of sexual violence in conflict. It is true that waging wars and negotiating peace agreements are both predominantly male affairs. Matters that address underlying issues of discrimination, domination and the improvement of physical, social and legal security, particularly with regard to gender, are often addressed as secondary or not at all (ibid.: 4).1 Theidon describes the situation in Colombia in 2009:


Military, paramilitary, guerillas, domestic elites, and multinational actors vie for control of this resource-rich country. In the struggle, all groups have committed serious human rights violations; the vast majority of the war casualties are unarmed civilians, and the escalating violence and fear for one’s life have prompted massive internal and cross-border displacement. The United Nations High Commissioner for Refugees estimates that almost three million people have been displaced internally.

(Ibid.: 6)



Theidon recalls that disarmament, demobilization and reintegration of former combatants in sub-Sahara Africa were squarely located within a military or security framework that failed to give sufficient consideration to the host communities and to the need to consider local, cultural or gendered conceptions of what constitutes the rehabilitation and resocialization of ex-combatants. Long-term integration is important, and overcoming suspicion is an important step toward it. However, the former combatants do not just fear for themselves; they also fear reprisals against the loved ones whom they are committed to protecting.

Security is one reason why women seek out powerful men for protection. This is true not only for violent neighborhoods, but also for female ex-combatants. Pairing up with a higher-level official was a way to access certain benefits such as food, clothing and other privileges. One enduring impact of the militarization of daily life and the forging of militarized masculinities is an increase in domestic violence, a phenomenon noted in many post-conflict settings. Theidon claims structural changes are required: “A state … can fulfill its obligation in terms of providing security and justice, a viable legal labor market, and poverty reduction—but it will also require changes in the hegemonic masculinity these men perform and the women desire” (Theidon 2009: 22). Female ex-combatants describe this masculine domination, while the male ex-combatants demonstrate their ignorance of the real situation of the women. Female ex-combatants spoke at length to Theidon about “sexual harassment, coercive unions, forced abortions, strenuous physical labor during their menstrual period, and other forms of gender discrimination they had experienced and witnessed” (ibid.: 29). At the same time, male ex-combatants would assure Theidon that


equality was the norm and then proceed to discuss how their female comrades had been sexually promiscuous and undisciplined. Importantly, all the male ex-combatants stated they would not be interested in having a female ex-combatant as a partner now, because the female guerilla is a real whore or slut.

(Ibid.)



Even staff in the disarmament, demobilization and reintegration programs perpetuated these stereotypes, telling Theidon that women ex-combatants are more problematic than males; women were emotionally needy, disruptive, sexually promiscuous and prone to fighting.

Theidon attempts to make masculinities more visible and thus more amenable to discussion and transformation. Masculinities are to be reconstructed. Theidon observed how in the disarmament, demobilization and reintegration programs women care for the children, while the men participate in the various program requirements. The women, many with a baby slung over one hip, walk back and forth from the kitchen serving the men and subsequently clearing the plates. Most of the men were not taught how to be loving partners or fathers. These men told Theidon how difficult it was to suddenly find themselves living with crying babies and female partners who want more than the role of a companion.

Theidon is convinced that


these men and their families would benefit from family counseling that examines the violent patterns of interaction they have learned, situating that violent behavior within broader structures of inequality that include not only gender but also class, ethnicity, and race. Power differentials do not change because male combatants lay down their weapons. They will continue to use violence to settle conflicts as it was the norm within the armed groups.

(2009: 32)



What are the circumstances that allow a space for non-participation in violence? Where are the other social spaces in which violence is not a central component in the construction of manhood? Masculinities and femininities are culturally constructed and variable; therefore, what is constructed can be transformed. Theidon concludes that there is hope: “adding gender to reintegration might contribute to building peace on both the battlefield and the home front” (ibid.: 34).

Theidon wrote her article in 2009, seven years before FARC, Colombia’s largest rebel group, reached a peace deal with the Colombian government. The fact that this peace deal was rejected by the Colombian people in a referendum in October 2016 proves that Theidon was right to warn of the tremendous difficulties of integrating former guerilla fighters into a civil society characterized by a frightening degree of private, public and state violence. A conflict that has lasted for more than 50 years and claimed the lives of more than 260,000 people is not easy to resolve. Colombian President Juan Manuel Santos believed in the peace deal as a “unique opportunity to close this painful chapter in our history,” while former President Alvaro Uribe, who led the campaign to reject the peace deal and won by a small margin with 50.2 percent of the vote, criticized the peace deal for being too favorable to the left-wing rebels (BBC 2016). It is understandable that after President Santos renegotiated the FARC peace deal he wanted it to be ratified in congress, where his coalition had a solid majority. This is acceptable within democracy and the rule of law as a way to ratify a treaty; and believing that there was a nationwide desire for peace added moral justification to the congressional vote on the peace deal. Yet the fact that he did not call another referendum suggests that Santos did not quite trust his people on the matter. Santos could not use family counseling, as Theidon suggests, to learn to overcome the violent patterns of interaction on a national level. The Colombian state lacks even basic institutional structures, such as courts, a functioning police force that protects all citizens and access to an educational system for all members of society, let alone enough social and community workers to educate women and men on gender interactions based on respect, dignity and peaceful settlement of conflicts.

In Chapter 9 I describe individuals’ views on family, education, jobs, peace and violence in the capital of Colombia, Bogotá. Peace needs the consent and cooperation of many individual women, men and queer insisting on their dignity and equal rights for all. I am convinced that ultimately there is no way to substitute individuals’ social choices for peace with well-intentioned democratic procedures. Turning from the legitimacy question to the founding of democracy, I consider the social and political choices of the individual woman, man and queer to be the founding acts of social and political life.

Communist China’s Resistance to Human Rights and the Case for a Human Rights Crisis

Chinese law professor Jun Zhao claims that “national sovereignty and cultural diversity” are factors that obstruct the implementation of Human Rights in China (Zhao 2015: 43). At the 1955 Bandung Conference of Asian and African countries, China adopted the “Declaration on Promotion of World Peace and Cooperation” and the “Bandung Declaration of Ten Principles” that, according to Zhao, called on the signatories to respect the UDHR. However, it wasn’t until January 2011 that then Chinese President Hu Jintao for the first time acknowledged the “universality of human rights” (ibid.: 45). Yet the official view of China is that it is a “universal principle” of the UDHR that sensitivity should prevail toward each country and its development level, culture and value system, along with its national sovereignty (ibid.). In other words, Human Rights are regarded as a pretext to interfere in China’s internal affairs (and those of other developing countries). Today’s academic and non-official discussion of universalist and relativist standpoints speaks of “human nature and dignity,” which serve as the foundation for rights and interests shared by humanity, such as the right to live, right to security, and personal freedom (ibid.: 47). There is widespread belief “among officials and academics alike that economic prosperity is the foundation that must be established before a meaningful system of civil and political rights can thrive” (ibid.: 48). Hence Zhao asks the question: “Can there be a truly universal doctrine of human rights applicable to all nations?” (ibid.: 48). He then considers whether it is possible to establish something like a hierarchy of rights—an endeavor that seems impossible to me, as explained by the United Nations Population Fund (UNFPA):


Human rights are universal and inalienable; indivisible; interdependent and interrelated … Human rights are universal and inalienable. All people everywhere in the world are entitled to them … Human rights are indivisible. Whether they relate to civil, cultural, economic, political or social issues, human rights are inherent to the dignity of every human person. Consequently, all human rights have equal status, and cannot be positioned in a hierarchical order. Denial of one right invariably impedes enjoyment of other rights. Thus, the right of everyone to an adequate standard of living cannot be compromised at the expense of other rights, such as the right to health or the right to education … Human rights are interdependent and interrelated. Each one contributes to the realization of a person’s human dignity through the satisfaction of his or her developmental, physical, psychological and spiritual needs. The fulfilment of one right often depends, wholly or in part, upon the fulfilment of others. For instance, fulfilment of the right to health may depend, in certain circumstances, on fulfilment of the right to development, to education or to information.

(UNFPA 2005)



I suggest that this text from the UNFPA expresses the old colonial perspective of the West that tries to dominate the East and South. Zhao quotes from the 1993 Vienna Conference of the UN Committee on Economic, Social and Cultural Rights and suggests that it is clear all over the world that “democracy, stability and peace cannot long survive in conditions of chronic poverty” (Zhao 2015: 50). I agree with this analysis of the Vienna Conference and claim with the UDHR’s “progressive measures” to realize Article 3 that “Everyone has the right to life, liberty and security of person” and Article 25(1) that


Everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.



At the same time, however, I do not refute any of the other 28 Articles of the UDHR, nor believe that it is necessary to refute some Articles in order to realize Articles 3 and 25(1). I support all calls for a “greater understanding and cooperation” in the Human Rights dialogue between East and West (Zhao 2015: 52). What I cannot agree with is the proposal to accept, in the name of human rights pluralism as a legal framework of a society, a legal system that allows suppression of, for example, the rights of Article 18 to be politically organized (“Everyone has the right to freedom of thought, conscience and religion”) or of Article 19, wherein “Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers.” There is possible agreement on understanding the need to “compet[e] for precedence in protecting human dignity,” as Zhao writes as an expression of the protection of the UDHR (Zhao 2015: 52), though there is disagreement that one Human Right—for example, a social right—takes precedence over another Human Right—for example, a civil right. I disagree with giving precedence to a set of rights outlined in the UDHR that purposely demands the suppression of other rights, for example, civil and legal liberties. Pen-Chun Chang, the Chinese representative who served as Vice-Chairman of the Human Rights Commission that drafted the UDHR, agreed with the final text that was proclaimed on December 19, 1948 by the General Assembly of the United Nations. I do not see how, in the name of pluralism, civil and legal rights may be excluded from a future UDHR, or that Pen-Chun Chang would tolerate this kind of tyranny. James Nickel is right to claim that the fact that many of the drafters of the UDHR held a particular Human Rights philosophy in no way commits us today to that philosophy; we are free to try to find ways to endorse or criticize Human Rights that fit our own world views and philosophical commitments (Nickel 2013). What is important to me is that the validity condition of any claim to a new Human Right corresponds to all other Human Rights. New Human Rights must not restrict existing Human Rights. For example, the Chinese Communist Party (CCP) leaders who declared martial law on May 20, 1989 mobilized up to 300,000 troops in Beijing and were responsible for the Tiananmen Square massacre that on June 4, 1989 crushed the “Democracy Movement” of Chinese students and killed hundreds to thousands—no one officially knows or was allowed to officially know the names or numbers—are guilty of state terrorism and murder, and there are no pluralistic views on this crime that would be able to justify this inhumane cruelty in the name of some necessity of state security. Anyone who hears this kind of argumentation citing state security understands that the CCP feared it could lose its power and control monopoly if the students’ Democracy Movement continued to develop, and therefore let tanks crush the protestors. The CCP would not tolerate a grab for power by any significant opposition movement.

Regarding a more recent example of state repression of the Human Rights of its citizens, on January 21, 2014, the BBC reported that, according to “three former war crimes prosecutors,” “there is clear evidence that Syria has systematically tortured and executed about 11,000 detainees since the start of the uprising” (BBC 2014). The BBC article states that a Syrian spokesman dismissed the report’s credibility, on the basis that it is unclear whether the photographs used came from Syria or from outside Syria. The report was based on evidence supplied by a military police photographer who had defected. He and others reportedly smuggled out of Syria about 55,000 digital images of some 11,000 dead detainees that were taken in the period from the start of the uprising in March 2011 until August 2013. The investigators say that most bodies were emaciated and many had been beaten or strangled, some had no eyes and some showed signs of electrocution.

One almost becomes accustomed to the pictures and news reports of daily destruction by car bombs and aerial bombardment, the killing of innocent children and the state-sanctioned violation of Human Rights. The notion that Human Rights norms and claims are in crisis, as illustrated above, is discussed in Jean H. Quataert’s review of Stephan Hopgood’s The Endtimes of Human Rights (Quataert 2015). She starts with Hopgood’s assertion of a crisis and his judgment that Human Rights mobilization and actions have deteriorated dramatically in the twenty-first century. The 2003 US invasion of Iraq goes has been analyzed by an increasing number of interdisciplinary scholars, who cast a critical eye on Human Rights histories and developments, writes Quataert. As I observed, in September 2015, the plight of the hundreds of thousands of refugees seeking asylum in Germany, Sweden and Austria, and took part in the private, public and official discourse on the situation, being thankful for the welcome the populations of my country and Germany were preparing for the traumatized Syrians, the families with children and the unaccompanied minors, I was also thankful that the mindset of the Austrian and German people had undergone a change from latent xenophobia to actively welcoming asylum-seekers. At the time, the expression “unsolved migrant crisis” was often heard in public discussions and the media. Regional elections in Austria in late 2015 brought xenophobic populists into state governments and the same was expected to happen in the 2017 German federal elections. In Germany, the established political parties, the Social Democrats and the incumbent Christian conservatives, started enforcing immigration laws and, along with Austria, Sweden and Denmark, have imposed border checks; there is also talk about fences to protect the national territory because the European Union is able neither to secure its borders nor to organize reception of the refugees and fair distribution of the asylum seekers among its 28 Member States. Misery in the Middle East and Africa, the wars in Syria and Iraq, the millions of displaced people, the continuing flow of refugees over the Mediterranean to Europe: all of these things have the potential to change the lives of the individual woman, man and queer citizen of the European Union. The 2,000 people arriving in Europe by sea every day in February 2016, for example, attest to the fact that the determination to lead a life in liberty and dignity impels people to overcome their desperation and risk death from violence, hunger or drowning. If Europe does not begin anew to place greater value on Human Rights, liberty and equal dignity and rights for all human beings, regardless of nationality, religion or social status, than on security, then indeed Human Rights in Europe are in a state of crisis. For the moment, however, there is sustained evidence that millions of women, men and queer in Germany, Austria, Sweden, Denmark, Italy, Greece and all over Europe continue to welcome asylum-seekers, women, men and queer fleeing inhumane conditions of war, torture and persecution. Such a culture of welcoming refugees develops by adopting the necessary steps of an effective integration policy, and a majority of citizens is ready to claim from their parliamentarians legislative measures for effective integration. This mobilization of civil and state solidarity gives unexpected support to the argument of German historian Quataert, who rejects the pessimism of Hopgood and the apparently bad practice in his field of inquiry that “is not attuned to the nuances and uncertainties of historical developments, to the ‘openness’ of history, to its indeterminate and contingent nature and unclear paths” (ibid.: 258).

Human Rights Enforcement: Who Accepts the International Criminal Court?

As discussed above, the official Chinese position is that sensitivity for each country and its development level, culture and value system along with national sovereignty constitutes a “universal principle” of how to apply the UDHR (Zhao 2015: 45). One might not expect from the United States of America the argument that national sovereignty legitimately conflicts with the implementation of Human Rights on an international basis. However, such a conflict indeed arises with regard to the International Criminal Court (ICC). The question of national sovereignty is immediately touched on again when we ask: can we think of an independent and just international judicial body with authority for the whole world?

Alexander Dukalskis and Robert C. Johansen investigate the state of affairs of international enforcement of Human Rights by measuring the acceptance of the ICC (Dukalskis and Johansen 2013). The ICC enjoys a historically unprecedented delegation of authority and precise norms that have enabled this international body to indict sitting heads of government and call for their arrest and trial. As Dukalskis and Johansen write:


Movement toward accepting international enforcement of laws prohibiting genocide, war crimes, and crimes against humanity … seems to be encouraged by the power and legitimacy of human rights norms and the logic of being a lawful citizen of the world community.

(Ibid.: 570)



Dukalskis and Johansen start by claiming that “recent experience suggests that respect for human rights has expanded significantly since the origins of the Westphalian system of sovereignty” (ibid.). Any exploration of the links between international Human Rights law and state power has to assess whether the norms of the states enhance Human Rights. The authors thus developed an instrument for measuring the states’ positions on basic Human Rights in order to provide an overview of global Human Rights law and the possibility to compare the situation in different states. With the help of their “systematic way of measuring” the states’ positions on basic Human Rights, the authors also aim to describe “prevailing cultural norms” in societies and their influence on “political decisions and value change.” The authors aim to obtain information on the interactions of states and international law by looking not only at the signatories to international treaties, but also, for example, at implementation measures for “domestic jurisprudence” or support for a treaty that the state did not sign or ratify. Measuring the acceptance of international norms calls for an empirical method that is able to produce what it promises. The authors’ research lays the groundwork for the ability to construct “more effective strategies to compel compliance with human rights standards” (ibid.: 571). Investigation of the interplay between conduct and norms makes it clear that conduct as the agency of the states is the agency of collectivities of individuals. This means that we have to take into account the social factors for bringing about the change in norms and not only the external factors of enforcement, etc. The authors developed measurement instruments for the states’ behavior on “war crimes, genocide, and crimes against humanity” that they call “Normative Disposition Indicators” (ibid.: 572). They applied these to Japan, South Korea, China, Bangladesh and the United States because of the great variation in their behavior concerning compliance with Human Rights and the differences in their domestic political systems. The norm that constitutes the reference point for the indicators is the Rome Statute of the International Criminal Court that was adopted on July 17, 1998 (U.N. Doc. A/CONF.183/9, 2187 U.N.T.S. 90) and came into force on July 1, 2002. One of the reasons why the authors judged the ICC, an independent international institution, to be an “excellent institution” for the reference norm of compliance and conduct of states is the fact that it “holds individuals, even heads of government, personally accountable for honoring existing international law” (ibid.). The United States is considered by the authors for its global normative interests and as “a major player in the security system of Asia,” while the four Asian countries are two liberal democracies, an “authoritarian system” and a “weak semi-democratic government” (ibid.). The Normative Disposition Indicators allow values ranging from plus 15 to minus 15. These numbers correspond to the sum of three dimensions, each of which shows possible values from plus 5 to minus 5: the first dimension measures the state’s legal commitments (that is, signature, ratification and incorporation into domestic law of the relevant international norm), the second dimension measures “the extent to which a state promotes or blocks the norm in question” (that is, promotion and promulgation of the norm) and the third dimension measures the state’s compliance “with the relevant set of norms” (ibid.: 576–7). South Korea and Japan score a total of 15 points—the maximum possible. For both South Korea and Japan, only one moment of measurement is given, namely the year 2011 (ibid.: 580). Bangladesh ratified the Rome Treaty in 2010 and in 2011 received a total of 7 points. This is an improvement from its measurement in 2007, when it scored minus 5 (the first dimension scored minus 4, the second 0 and the third minus 1). In 2011 Bangladesh scored 2 points in the first dimension, that is, an increase of 6 points; in the second dimension it received 2 points; and in the third dimension 3 points (ibid.: 584). With regard to China, although it helped draft the treaty and participated as an observer in deliberations, it never ratified the Rome Statute. The main reasons for this policy are the protection of state sovereignty and China’s reluctance to be the subject of any investigation into internal armed conflicts. In 2011, China scored minus 6 points, namely minus 4 in the first dimension, in the second dimension plus 2, and in the third dimension minus 4 (ibid.: 586). China abstained from voting on the establishment of the tribunal for Rwanda, but in the Security Council voted in favor of establishing a tribunal for the former Yugoslavia. With regard to the Darfur atrocities, China would have preferred “to see suspects tried before Sudanese courts,” but did not protest, as the United States did, against transferring the prosecution to the ICC (ibid.: 588). In 2000, the United States (Clinton administration) scored minus 9; in 2004 and 2007 (Bush administration) minus 15 and minus 14 points; and in 2011 (Obama administration) minus 3 points. The Clinton administration participated in drafting the Rome Statute, but voted against it in the final version. In 2000 the United States signed the treaty; however, Bush subsequently wanted to retract his signature and sought to prevent the ICC’s establishment (ibid.: 589). US policies scored higher in the Normative Disposition Indicators when the Bush administration accepted a role for the ICC in Sudan by not vetoing the proposal in the Security Council. The reputation of the United States for supporting Human Rights was at stake and the international influence of the United States suffered (ibid.: 590). The Obama administration did not ratify or implement the Rome Statute and put legal constraints on cooperation with the ICC (which explains the score of minus 3 in 2011), but US officials at least were “asking other states to comply with it” (ibid.: 594).

Concerning broader international trends in the process of legalization for the ICC, the authors conclude:


Legalization is occurring in all three dimensions: the obligations that ICC members take on are demanding, legally binding and increasing as States implement domestic legislation to give effect to the treaty. The norms are precise and the delegation of authority is historically unprecedented.

(Ibid.: 595–6)



Note

1 Theidon cites research carried out by Bell and O’Rourke (2007).
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7 Democracy Is about Self-Determination of Women, Men and Queer within Their Communities

 

 

Africa’s Struggle for Self-Determination and Cultural Integrity

As a European who has worked for years with doctoral students from Africa, but who has not yet been able to visit the African continent and meet women, men and queer on the ground, I want to take extreme care to comply in my mind and heart with David Apter’s caution against “the ease and confidence with which pronouncements about prospects for democracy are made by political scientists with reference to countries about which they have not the foggiest notion of complexities faced by people on the ground” (Deng 2008: 142). Here Francis Mading Deng, by quoting Apter and not making this very understandable claim himself, demonstrates his diplomatic skills. Indeed, Deng was Sudan’s Minister of State for Foreign Affairs, ambassador to Canada and the United States, held three positions at the United Nations and, when he published his book in 2008, was the UN Secretary-General’s Special Adviser for the Prevention of Genocide. Over the last three decades he has written or co-authored more than 30 books. As political scientist Pauline Baker attests: “He can speak as few can with both first-hand knowledge and scholarly authority on the struggle for stability and governance in the world’s most conflicted continent” (Baker 2009: 1139).

From 2012 to 2016, Deng was the permanent representative of the Republic of South Sudan to the United Nations. In December 2013 violence erupted in the new Republic of South Sudan, creating a destabilizing crisis for the new state. It was in regard to this context of violence and the apparent incapacity of the state to guarantee the stability and security of all its citizens that Deng took the floor in the UN Security Council meeting on May 2, 2014. His statement to the United Nations asserts how painful it is “to listen to accounts of the tragic situation in our country,” but at the same time the representative of the Republic of South Sudan to the United Nations remains clear about the principle of state sovereignty, judging illegal all efforts to separate from the actual Republic of South Sudan, claiming that the principle of state sovereignty “cannot justify placing a democratically elected government on the same moral political and legal grounds with a rebel group using violence to overthrow that government” (Deng 2014). To enable a better understanding of the situation in the Republic of South Sudan, I quote the following summary from the BBC International News (August 31, 2015):


On July 9, 2011, South Sudan became the world’s newest state. The Comprehensive Peace Agreement was the deal which would seal South Sudan’s independence. Former rebel leader Salva Kiir became president of South Sudan, the world’s newest state, when it gained independence in 2011. He sacked his deputy, Riek Machar and then accused him of planning a coup. Mr. Machar denied the charge, accused Mr. Kiir of failing to tackle corruption, and raised a rebel force to fight government troops. There have been at least seven ceasefires agreed and broken since conflict started in December 2013. Nearly one in five South Sudanese are displaced by the current conflict, from a total population of 12 million. South Sudan has been at war for 42 of the past 60 years.



On September 28, 2015, I read on the BBC News website that despite the peace deal:


Both government and rebel troops have been accused of atrocities in 21 months of war, but in the past few months the accounts from those who escaped the violence are horrifying. They tell of women and girls being raped or abducted, families being burned alive in their homes—and at least one case of a child being hanged from a tree.

(BBC 2015a)



The story of what happened has to be pieced together from the accounts of those forced from their homes, and it is testimony to a terrifying campaign of violence. “They took away the cattle, and girls over 15 to make their wives. It was some Dinka and some Nuer who did it” (ibid.). These are the two biggest tribes in South Sudan, represented by the political foes who sparked this civil war:


President Salva Kiir, who is Dinka, and former vice-president turned rebel leader Riek Machar, who is Nuer. The political split on the national level gets fueled by local rivalry, it is not only just Dinka killing Nuer, but becoming an intra-ethnic conflict, Nuer killing Nuer. Ethnic violence is rarely clear-cut, and the Bul-Nuer clan, and their armed youth militia, have been blamed for joining government troops. Clans that were once allies are now turning on each other and levels of society from politician to pastoralist are disintegrating.

(Ibid.)



In an article titled “Rape and Cannibalism in South Sudan, African Union Says,” the BBC described the situation as follows:


The African Union has accused government and rebel forces in South Sudan of extreme violence since the conflict erupted at the end of 2013. A commission of inquiry found evidence of killings, torture, mutilations and rape, mostly against civilians, as well as episodes of forced cannibalism. The commission believes that war crimes were committed in Juba, Bor, Bentiu and Malakal, the report said in reference to the key conflict towns. The commission is urging an internationally backed, African-led court to bring to justice those responsible for the violence.

(BBC 2015b)



The dilemma of democratization in fragile states is examined by Pauline H. Baker, a distinguished political scientist from the United States who from 1964 to 1975 lived and worked in Nigeria, teaching at the University of Lagos, and also has worked in and traveled throughout other African countries and the developing world (Baker 2011). Baker challenges Francis Fukuyama’s thesis “that liberal democracy had decisively defeated tyranny with the collapse of the Soviet Union” (ibid.: 1). Looking at the state of the world in 2011, Baker analyzes the situation thus: “states often go through fleeting periods of democratic reform which may not fully materialize, or teeter in the balance for prolonged periods of time” (ibid.). One such example she offers is Nigeria, where despite credible elections in 2011 democratization is not assured, although there is some change:


There is a vibrant press, an increasingly active civil society and an enterprising population; yet the country faces formidable problems, including ethnic, religious, and economic friction; endemic corruption; severe economic inequality; deepening violence; and a political culture dominated by competing cliques of ex-generals and business tycoons, who act as behind-the-scenes power-brokers.

(Ibid.: 2)



Many African states and states in the Middle East, Baker points out, “lack the historical experience, institutional foundations, and social consensus to undergo smooth transitions” (ibid.). Violence in fragile states erupts in the poor regions, as the example of the North of Nigeria, “the poorest region in the country,” demonstrates. The connection between poverty and violence has to be seen and understood and justice has to be restored as a validity condition of peace. “The biggest danger facing fragile states in transition is not the rise of a new dictatorship … but the larger threats are civil war, state collapse, mass atrocities, humanitarian emergencies, and a possible break-up of the country” (ibid.: 3). This we see sadly demonstrated with Sudan. Long-term stability needs “state institutions: the police, military, civil service, and judiciary, legislative and executive branches of Government,” public services, “adherence to the rule of law and promotion of economic opportunity” (ibid.: 4). Baker is mindful of the fact that “democratization in fragile states is a complex process” that will not occur overnight.

The whole range of issues that need to be considered when self-determination is to be reconciled with national identity were outlined by Francis Deng, drawing on his expertise as a political scientist, in his book Identity, Diversity, and Constitutionalism in Africa (Deng 2008), and he questions whether majority rule is sufficient to meet contemporary democratic standards in Africa (ibid.: 5). Indeed, at the very beginning of his book Deng states unequivocally: “In Sudan, in contrast, the latest constitution was drafted and adopted by elites” (ibid.: 12). The contrast he refers to here is with the case of South Africa, where, in the context of working out a constitution for a non-apartheid regime, there was a “genuinely broad-based” process and debate in the country over what type of society it wished to create (ibid.: 12). What was happening in Sudan, though? Deng answers first of all with an analysis that applies to all of Africa: “African independence was followed by French and British, but not by African concepts of democracy” (ibid.: 18). The consequence of this kind of colonial legacy was that “in post-independence Africa, constitutionalism represented the victory of particular groups and classes; but the victory itself was often the result of violence, exploitation and repression” (ibid.: 27).

This is a result and consequence of the fact that “the colonial state broke up ethnic groups, brought others into the new state framework, and at the same time kept the diverse groups separate through divide-and-rule policies and strategies” (Deng 2008: 28). Opposition politics in Africa have no chance, because “ethnically charged party politics … generate oppositional politics, in which group solidarity undermines the collective national interest” (ibid.: 29). Deng quotes Cornell Law School Professor Muna Ndulo: “The existence of fundamental issues such as identity, equal access to resources, political representation, and cultural integrity in such conflicts means that almost nothing short of mass expulsions or genocide will make these issues disappear” (ibid.). I don’t suppose that in 2008 Deng was predicting the possibility that his analysis would describe the crisis that hit his country, the new Republic of South Sudan, in December 2013. In 2008, rather, he sounds optimistic about the future of a peaceful Sudan following the principle of “one Sudan, two systems,” where “Islamic law will apply in the North while the South will have a secular democratic system” that is inspired and nourished by “the values and customs of the people” (ibid.: 75). Deng also describes the background to the conflict over Darfur before the signing of the peace agreement: “The Northern government in Khartoum … tried to create a homogeneous Arab and Islamic government where political power as well as wealth from national resources (particularly oil) has been inequitably distributed” (ibid.: 74). As a consequence, in February 2003 violence erupted in Darfur. Civil war was halted only on January 9, 2005, when the Comprehensive Peace Agreement was signed (ibid.), and on July 9, 2011, South Sudan became the world’s newest state. Sadly, however, the grievances of groups in South Sudan that felt excluded from just participation in the government of President Salva Kiir led again to the catastrophe of violence and terror in December 2013.

I want to stay consistent with my commitment to respect Deng’s expectation that “pronouncements about prospects for democracy” should not be suggested by people who “are not familiar with the complexities faced by people on the ground” (Deng 2008: 142). I will therefore not comment on Deng’s “African perspective” on Western constitutionalism, “whose primary objective is the protection of individual rights,” whereas in Africa “the individual gains significantly largely, if not solely, within a social context that involves a web of relationships” (ibid.: 12). Instead I want to investigate how the single speech-act of the individual acquired its importance and recognition as the expression of one’s freedom and equality of dignity and rights in Europe. I want to assess my own European tradition of coming to understand and respect the single speech-act as an operation and agency of individual women, men and queer and not of the community. Together with these thoughts on the development of European democracy I want to remember the violence that accompanied this development. This is of interest in the context of Deng’s proposition that “the level of violence that marked the history of state formation and nation building in Europe was arguably greater than what Africa has experienced” (ibid.: 27).

Europe’s Way to Democracy: Philosophical Enlightenment, Revolution, Wars and Violence

To the question of how a public authority enacts the legal norm “human dignity,” the Israeli Supreme Court judge and professor of law Aharon Barak answers, with German philosopher Immanuel Kant, that human dignity must correspond to the principle that a person is an end unto itself and not a means (2013: 369–70). Kant also inspires Sigrid Graumann to advocate the virtue of solidarity: “Kant’s concept of human dignity includes the moral obligation to promote the well-being of others” (2014: 489). It is tempting to assume, but not necessarily evident, that “Kant’s moral imperative to treat others as ends in themselves entails not only that we should not harm, exploit or patronize others, but also that we are morally obligated to actively contribute to their well-being” (ibid.). If I want equality to be realized in society, I am called upon to take steps to bring about equality, to bring equality to a fuller measure in society. At this point I leave the comments on Kant’s principle that a person is an end unto itself and not a means with respect to the investigation of the concept of dignity. Instead, I turn now to the eminent modern political thoughts of Immanuel Kant (1724–1804) on perpetual peace, universal democracy and international cooperation.

I learn from the editor’s introduction that the Conflict of the Faculties was finally published in 1798, having passed the censorship of the Prussian monarch’s government (Reich 1959: ix). Together with Kant’s Pragmatic Anthropology,1 the Conflict of the Faculties remains his last published work (ibid.). The second part of the tripartite Conflict of the Faculties deals with “The Conflict of the Philosophy Faculty with the Faculty of Law” and was completed in 1797 (ibid.). In the work, Kant develops his belief in the moral progress of humanity into a radical hypothesis: Humanity’s progress to eternal peace is inevitable! This was his response to Friedrich Schlegel’s critique of Kant’s deterministic concept of human nature in his earlier writing on “Eternal Peace,” in which “nature the big artist” is given the responsibility of guaranteeing humanity’s progress (ibid.: xvii). In fact, Schlegel diagnoses in the writings of Kant something like a logical fallacy: the fact that peace would be a wonderful state of affairs does not at all imply that humanity actually will follow this path. Schlegel claims that, as far as they concern the future, the freedom of will and the free decisions of humanity cannot be treated as if they were already part of history (ibid.: xviii). Kant in the Conflict of the Faculties claims the possibility of humanity’s steady moral progress to the better, and reasons that humanity will progress this way out of duty. The way is one of increasing legality for the free acts of the citizen that will realize humanity’s progress toward peace. The proof of this claim consists in the “general and uninterested sympathy of the public that regards from outside the amelioration of the French state from 1789 onward” (ibid.: xxii). In 1798 the public was indeed observing a war that was then engulfing all of Europe. In Kant’s judgment this war was capable of changing the mentality of people all over Europe: the principle of the right of the people to rise up against their rulers acquires priority and will be realized in the course of history (ibid.: xxiii).

Kant’s title for the sixth point of the dispute between the philosophy faculty and faculty of law is: “Concerning an event of our time which demonstrates this moral tendency of the human race” (Kant 1979: 153). We read in the second paragraph of this sixth point that


The revolution of a gifted people, which we have seen unfolding in our day, may succeed or miscarry; it may be filled with misery and atrocities …—this revolution, I say, nonetheless finds in the hearts of all spectators (who are not engaged in this game themselves) a wishful participation that borders closely on enthusiasm, the very expression of which is fraught with danger; this sympathy, therefore, can have no other cause than a moral predisposition in the human race.

(Ibid.)



It is interesting that Kant is observing the French revolution as an empirical event that is still taking place at the time of his writing the Conflict of the Faculties. Kant nevertheless does not attribute the “moral tendency of the human race” to the women, men and queer who fought the revolution. It is the “sympathy” of the “spectators (who are not engaged in this game themselves)” that proves the “moral predisposition in the human race” (Kant 1979: 153).

Kant believes in a “moral disposition” that first causes


the right, that a nation must not be hindered in providing itself with a civil constitution, which appears good to the people themselves; and second, that of the end (which is, at the same time, a duty), that that same national constitution alone be just and morally good in itself, created in such a way as to avoid, by its very nature, principles permitting offensive war. It can be no other than a republican constitution, republican at least in essence, it thus establishes the condition whereby war (the source of all evil and corruption of morals) is prevented; and, at least negatively, progress toward the better is assured humanity in spite of all its infirmity, for it is at least left undisturbed in its advance.

(Kant 1979: 153, 155)



Kant qualifies this “genuine enthusiasm” as “participation in the good” following an “ideal which is purely moral, such as the concept of right” that does not know any self-interest (ibid.). The French revolution inspires Kant’s concept of the a priori of the concept of right that has to be realized in a republican constitution. One is tempted to think that Kant, for fear of being accused of “terrorism” by the Prussian authorities, expresses his sympathy for the French Revolution in terms of a priori concepts of right and justice for the end of eternal peace and assures the reader in a note that the people must not refer to revolution that is always unjust. I do not want to follow this tempting suspicion of Kant’s motives for linking pure rational concepts and the French Revolution. It is clear that, according to Kant, the concept of the right has to be understood as a pure rational concept. It is not an empirical concept of experience like that habitually used by jurists, whose law books are empirically given. There is a dispute between the function of the philosophy faculty to work on the a priori principles involved in pure rational knowledge and the faculty of law that takes the law of the land as the norm (Gregor 1979: xxvi).

When Kant speaks of the right of a nation to provide itself with a civil constitution, it is not quite clear how he thinks this constitutional process would develop. There is the important criterion that this “civil constitution” has to “appear good to the people themselves” (Kant 1979: 153). But what does this mean? First of all, this claim seems cohesive with Kant’s moral imperative to treat others as ends in themselves, this “civil constitution,” this “national constitution alone be just and morally good in itself” (ibid.). We must be clear about the fact that Kant does not claim for every single citizen of the nation the right to take part in freedom and with equal dignity and rights in developing the civil constitution. From Kant’s political theory on the participation of the people in developing the state of law in order to “increase the products of legality,” as he claims in the ninth point of the “Conflict of the Philosophy Faculty with the Faculty of Law,” it is a long way to the Universal Declaration of Human Rights. For the “civil constitution,” Kant insists over and over—in points 6, 8 and 10 of the “Conflict of the Philosophy Faculty with the Faculty of Law”—on “genuine principles of right,” but not on the principle “one man, one vote” or a theory of how the individual citizen takes part or is represented in legislation. In Point 8 we read:


The idea of a constitution in harmony with the natural right of man, one namely in which the citizens are obedient to the law besides being united, ought also to be legislative, lies at the basis of all political forms; and the body politic, which, conceived in conformity with it by virtue of pure concepts of reason, signifies a Platonic Ideal (res publica noumenon), is not an empty chimera, but rather the eternal norm for all civil organization in general and averts all war.

(Ibid.: 163, 165)



Kant, writing in Germany in 1797 and having attentively watched the French Revolution evolve for over eight years, remains a realist: he concludes the eighth point by clearly stating that this kind of right and freedom of the citizen—that is, making the laws themselves which they have to obey—will not be realized in the near future. Therefore, Kant encourages the autocratic monarchs to comply with their duty “to treat the people according to principles which are commensurate with the spirit of libertarian laws” (ibid.: 165), that is, to reign in a republican—not in a democratic—way.

I want to draw attention to the fact that Kant inseparably links the “ideal concept” of a “republican constitution” and the “end” of preventing war, “the source of all evil and corruption of morals” (Point 6). The “principles” of a “civil constitution, which appears good to the people themselves,” constitute the possibility conditions of peace. This idea of a constitution is to be considered “the eternal norm for all civil organization in general and averts all war” (Point 8). And again, in Point 10 Kant insists on “a constitution, which by its nature and without loss of power is founded on genuine principles of right, and which can persistently progress toward the better” as the condition for abolishing “the greatest obstacle to morality—that is to say war” (ibid.: 169); 151 years after Kant made this claim, the inseparable link between the recognition of Human Rights and peace enters International Law. In the proposition of the preamble to the UDHR, the General Assembly of the United Nations adopted and proclaimed: “Recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.”

The seventh point of the “Conflict of the Philosophy Faculty with the Faculty of Law” is entitled the “Prophetic history of humanity.” We find in this section a description of the “unity of mankind as a whole.” Kant calls this unity not a unity of the individual person, but a “universal” unity. It is important to understand Kant’s use of the expression “universal” as the claim of a pure concept of reason and not as something derived from experience. Rather, the “universal unity” is an a priori claim that must be realized but that is not yet reality and part of the human experience. “Universal” first has to be understood as a claim to universal acceptance or universal approval or universal proclamation and respect. The pure concept of “universal unity” can only be realized by evolution and not by revolution, because only evolution is a law of nature, claims Kant. This kind of evolution leads to a republican constitution as a political form of state by a “statutory constitution” or to a republican constitution understood analog as a “unity of the monarch as the sovereign … with laws that a nation would provide itself in accordance with the universal principles of legality” (ibid.: 157). And Kant concludes that “the human race has always been in progress toward the better and will continue to be so henceforth” (ibid.: 159). I hesitate to take the UDHR as proof of Kant’s optimism about the future of humanity.

I want to turn to the political philosophy of Jean-Jacques Rousseau (1712–78), a contemporary of Kant, but by thinking of dignity as linked inseparably to equality Rousseau stands as an early champion of the effective sovereignty of the people. His theory of democratic participation, freedom and equality in dignity and rights is built on the agency of the individual to create laws and to obey them. Frederick Neuhouser writes about “the origins of autonomy” (Neuhouser 2011) and he is right to choose this modern term, although we have to be clear about the fact that the French term “autonomie,” whose English translation is “autonomy,” is not to be found in the text of Rousseau’s Social Contract (SC).

Autonomy seems to have been introduced into philosophical discourse as the freedom to not be impeded by others—for example, the will of an autocratic monarch—in doing what one wants to do. Today we define autonomy


exclusively in terms of the capacity of individuals to engage in independent, self-determined judgement. To be autonomous on this account is to decide for oneself, where deciding for oneself is something undertaken by individual subjects, who guide themselves by their own reason autonomy.

(Neuhouser 2011: 479)



This is not the way Rousseau defines autonomy.

In the “just state, freedom is normatively limited by laws, grounded in the general will, that define and secure equal spheres of negative freedom for all citizens” (Neuhouser 2011: 480). This means that civil freedom is considered a kind of negative freedom. This freedom is not small, because it is the state with its powers that guarantees the individual will “not be impeded by other individuals in the pursuit of one’s own ends (as long as those ends remain within the limits of the law, or the general will)” (ibid.).

There seems to be another kind of aspect to autonomy for Rousseau, and this aspect Neuhouser calls “moral freedom,” that is, “obedience to self-prescribed law” (Neuhouser 2011: 481). From this follows a somewhat more radical standpoint on democracy than Kant’s, who—I suppose out of prudence caused by his experience with censorship—instead sticks to what he calls the republican form of government. In Neuhouser’s study the central claim for Rousseau is described the following way: “A political community in which autonomy, and not merely negative freedom, is realized must be a democracy, in which individuals are simultaneously givers of the law and subject to it” (ibid.). Rousseau, as Neuhouser characterizes it, not only conceives of autonomy as the negative freedom to do what I want to do, as long as my ends


do not run up against the limits imposed by law … In obeying a law that came from me, I would ultimately be obeying only myself, and this—obeying only yourself (SC, I.6.iv)—is for Rousseau the essence of freedom in all its forms.

(Ibid.)



Rousseau’s conception is more democratic than Kant’s:


For Rousseau self-legislation involves the actual citizens of a state, not their representatives, coming together in order to make laws for themselves that reflect their collective understanding of what the common good—the object of the general will—requires of them.

(Ibid.)



The idea of autonomy provides the concept to be able to speak of obedience to the law and obedience to oneself from the point of view of the same agent of the two agencies, that is, the individual citizen (ibid.: 482). The criterion that distinguishes the concept of autonomy from simple negative liberty is freedom itself. Legislating citizens of the just state deliberate the general will on the basis of maximizing freedom by asking: which laws promote our own freedom? This is the question: which laws do away with social domination and slavery (ibid.: 483)? If expressions of one’s own identity or self-conceptions are in accordance with one’s freedom to not realize certain options—that is, in accordance with self-determination—one can speak of autonomy (ibid.: 484).

The self-legislating citizen, according to Rousseau, “must be able to will the happiness of each,” and doing so involves willing laws in accordance with an expanded conception of one’s own identity; every self-legislating member of society “applies the word each to himself” and then “thinks of himself as he votes for all” (ibid.: 490). The laws therefore are to be made by every single voice participating in the deliberations of a legislative assembly. In democracy this claim demands that the authority that gives laws must be made up of the voices of all and give them equal consideration (ibid.: 491).

The modern state under the rule of law—as designed, for example, by Rousseau in the eighteenth century—was gradually developed in the nineteenth century. The construction of the term “state under the rule of law” follows the validity condition that its laws correspond, agree and concur with the claims of Human Rights values and Human Rights law. The claim of any law and norm to be legal has to be examined for the validity condition of correspondence with Human Rights. It is a constant process to realize Human Rights with the help of state laws. The single citizen must be capable and empowered to ensure Human Rights by being able to take legal action with the help of independent courts. Human Rights are fundamental rights and therefore guaranteed by the constitution. These fundamental rights bind the legislative, administrative and juridical branch of the government and the constitutional court helps the citizen to ensure these fundamental rights. The judges have to be bound by the law and not by the government. The security of this independence is guaranteed by fixed pay, they cannot be removed or dismissed from office nor can they be transferred to other courts or places. The legislative, judiciary and executive powers have to be separate at all levels and each power is effectively balanced and checked by other institutions at the same level. Territorial and regional authorities—legislative, judiciary and executive—enjoy different levels of self-administration. The state under the rule of law not only ensures the liberty, freedom and peace of the state, but also is to constantly adapt the law according to the necessities of the general public as expressed by elections. Justice has to be sought in a constant process and cannot be fixed forever in one final law. Challenge and answer, trial and error describe this process of public conflict in democracies. By law it is then possible to peacefully change society. This change without violence, with the instruments of law and language, characterizes democracies. Democracy and the state under the rule of law are reciprocal processes that are dependent on each other. Politics and polity are mutually dependent.

Note

1 Anthropologie in pragmatischer Hinsicht.
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8 Choice and Ability to Claim One’s Dignity as Policies of the Individual

 

To Amartya Sen’s The Idea of Justice (2009) I owe valuable insights into the challenge of reflecting on and sustaining the claim of the individual’s freedom and equality in dignity and rights, especially the claim of those who are excluded from policy-making because of lack of access, or the availability or affordability of the necessary resources to treat their health condition, or the social, economic, cultural, spiritual or political life conditions in the world. In this chapter I use the insights into the idea of social justice offered by Sen and his discussion of the work of philosophers such as John Rawls (on fairness) and Jürgen Habermas (on language and the public sphere) to frame my discussion of speech-acts and Human Rights.

Sen writes about justice on the basis of his “assessments of social realizations, that is, on what actually happens,” and “on comparative issues of enhancement of justice” (Sen 2009: 410). Focusing on “what actually happens,” in my understanding, indicates that Sen takes seriously the “issues” that women, men and queer bring up concerning justice and dignity, liberty and freedom and other rights and claims to rights.

Using the framework of language philosophy, the examples offered by Sen of “what actually happens” can be seen as sentences that describe elements of the claim in the first sentence of Ludwig Wittgenstein’s Tractatus that “The world is everything that is the case.” Sen is not a language philosopher, but I find it interesting that he refers to Wittgenstein (Sen 2009: 31–4). Sen’s interest in Wittgenstein is crucial to assessing the relationship between the social and the moral. The European Enlightenment knew the Kantian questions “What can I know?” and “What is my obligation to do?” I might suggest also looking at Wittgenstein as a source of authentic testimony and as a credible, although controversial, philosopher doing philosophy as language philosophy in a way that investigates “language games” as the social use of expressions; that is, the social conditions and realities of women, men and queer are placed at the center of attention by reflecting on the use of language as speech-acts of the individual.

On the basis of J. L. Austin’s conviction that “we are doing things with words” (1975), and that we are doing a lot of things with words and usually many more things than we are ready to pretend, and further considering with Wittgenstein that the sentence is the picture of the thought, I prefer to speak about the speech-act that describes what I want to say. What I want to say, what I want to express and what I am expressing, whether it concerns my personal behavior, the use of my emotions as a resource for reasoning or whatever, these speech-acts may also express my policy, that is, my claims, strategies, plans, projects etc.

Reflecting on doing things through language also raises the moral question, and language philosophy can also be seen in the philosophical tradition that began to consider emotions. Sen acknowledges the efforts of Scottish thinkers David Hume and Adam Smith, who, in reflecting on the individual’s reasoning on politics, asserted the important role of emotions. Hume asserted that “reason and sentiment concur in almost all moral determinations and conclusions,” writes Sen (2009: 50).

But how can one combine theories on the principles of justice with the actual behavior of people? Sen states that John Rawls, the influential theorist on justice, did not go into this matter (2009: 69); however, my answer to the question is that controlling an outcome is also a function of the individual. If the individual does not have a policy of behavioral assessment, it will be hard for that person to discuss, for example, the compatibility of personal claims and the validity of claims on the basis of agreed-upon validity conditions. The process of discussing claims that meet the validity condition of claims is a kind of politics, if we consider doing politics in small groups. When I speak, I follow the rules of language, but not necessarily the rules of fairness. To achieve fairness we need discussion of the matter and consensus. When I think, I speak, but this does not necessarily mean that I speak of fairness when I think of justice. There are many language games possible with the expressions “fairness” and “justice.” However, I have never encountered anything like the “impartial spectator” of contractarian theories, discussed in Chapter 2. If somebody claims to be impartial on a certain matter in a certain situation, then we have to start a process of deliberation and discussion in order to see if the claim to impartiality was valid or not, or if we simply are not able to decide the matter at all. I have never encountered anyone able to experience something like “the eye of mankind” (ibid.: 130–3).

Jürgen Habermas’s point is not that we have and will have consensus at the end of a process of discussing claims. His point consists of the conviction that everyone is called upon to claim and discuss his or her claims according to the validity condition of that claim. On the other hand, I like the way Sen appreciates Rawls and keeps going with the social perspective of men and women. The rational perspective of seeing men and women as free and equal in democratic deliberation that Sen criticizes seems to be not much less rational than Habermas’s procedural approach (Sen 2009: 134). Habermas, on the one hand, is a realist who points to the many moments where communication between people does function. Due to his optimistic aspect, he may be called a romantic realist. At the same time, he articulates and spells out the problematic side of not entering into a discussion about one’s claim, about not establishing conditions of validity for one’s claim, or discussing the range of validity. This range of validity can only be spelled out and described by the men, women and queer engaged in the process of looking at the possible problems entailed in the claims by discussing the validity condition. When men, women and queer are not able, either because of authoritarianism or because of a lack of personal resources, to look for a policy in this matter, politics will run the risk of ending up with a criminal dictatorship like those of Hitler, Stalin, Mao and many others; indeed Habermas, in his youth, endured the experience of his political society inventing and operating a culture of industrial mass destruction of men, women and queer. The process of politics, in which policies, personal or collective, are discussed, remains to be described. Open impartiality that accepts the views of others, in principle the views of all men and women concerned, can be seen as an element of a process of discussion of what to do. Sen honors Adam Smith on two additional differences to Rawls’s hypothetical impartial spectator. Smith apparently was describing reality and therefore was dedicated to the method of comparing singular social situations in order to achieve the better model for justice (ibid.). This comparative method recognized the importance of assessing the social realizations of the goals that had been set. There is no need to idealize something like a perfectly just society. Agreements on particular justice-enhancing moves are material enough for public action, writes Sen, very sensibly (ibid.: 134–5).

At first sight, there is no evidence that men and women follow the pursuit of actual advantage for oneself. The promotion of advantage for the community as a whole without knowing that one’s own personal advantage should be part of this community seems to me not to be a desirable way to proceed. It harms one’s personal identity and there is no discussion about how a group or community could enjoy an identity without considering the identity of the group members. I would need the individual man, woman and queer to say what their benefit would be, what the claims are and what sort of advantage they think they will achieve or do not want to achieve because of conscientious altruism. It is very easy to exclude and neglect the interests of those who “are not parties to the social contract of a polity,” but who nevertheless have to “bear some of the consequences of decisions taken in that particular polity” and especially discussion and propositions of “global justice,” “human rights” and other “imperatives” in the name of “humanity” or “humanness” (Sen 2009: 140–2). The difference between concepts like “humanity” and “humanness” and the individual human being, the individual woman, man or queer, is the fact that individuals can be asked what they think, wish and want to do, etc. I am not sure that Sen is sufficiently clear on this point. It is true that, according to him, the “claims or entitlement of every human being” have to be “presumed” if we claim the truth value “true” for propositions that describe Human Rights as having been built “on our shared humanity” (ibid.: 143). But why not simply build Human Rights directly on the claims of the individual woman, man and queer and consider proclamations, constitutions and declarations of Human Rights also as expressions of Human Rights claims, as something like the polity of Human Rights that is effective Human Rights law rule? Sen points out the limitations of “the human mind and our ability to go beyond our local world” (ibid.: 151), but also draws attention to the fight of women, men and queer in civil society, organizations and institutions for “the cause of open impartiality” (ibid.). Being realistic and, in 2009, citing global terrorism and a global economics crisis, Sen resists resigning himself to the idea that “we simply cannot understand each other across the borders of our polity” and once more pleads for understanding the lack of agreement in cross-cultural communication as caused by cultural misunderstandings (ibid.: 152).

Again and again, Sen sets out to argue in favor of an idea of global justice that copes with the realities of human and inhuman behavior, structures and policies. I agree with the fact that I have reason to suspect that many of my actions are motivated not by the altruistic social argument but rather by more or less rational reasoning for profit, from more or less irrational emotions of all kinds, ranging from ambition, a search for security, longing for inclusion, vengeance stemming from exclusion, frustration, happiness and social constraints, etc. Call it existential contradiction or simply a description of behavior. Why do people behave like they do in a given situation; why would they want to engage in cooperative behavior? The methods for investigating possible answers to this question are worked out, for example, in the empirical sociology of behavioral economics by “visionary social analysts” (Sen 2009: 203). Yet Sen’s interest in The Idea of Justice is not to provide descriptions of one theory or the other or to judge actual behavior, but rather to advocate the capability of people to discuss with each other, to exchange arguments, sentences and propositions (ibid.: 178).

As do many pedagogues of justice before him, Sen invokes the ways of motivation, remaining critical of the rational choice theorists who identify as motivational forces such things as different, ambiguous or hypothetical as “the “intelligent pursuit of self-interest,” “sympathy and antipathy,” “commitment” or “being considerate of the desires and pursuits of others” (Sen 2009: 188–93). Mutual obligation for cooperation is apparently one model for working out some motivational force. Sen once more turns to Rawls and the centrality of “the focus on individual advantage in general and on mutual advantage in particular” to promote the advantage for the community as the rational justification for cooperation by advantage-seeking, simply to get to the principal question: are there foundations of reasonable behavior in society other than mutual benefit and reciprocity (ibid.: 204–5)?

Another model for the motivational justification of justice is presented by Sen when he discusses what he calls the obligation of effective power:


If someone has the power to make a change that he or she can see will reduce injustice in the world, then there is a strong social argument for doing just that (without his or her reasoning having to intermediate the case for action by invoking the benefits of some imagined cooperation).



He indicates Gautama Buddha and the Sutta-Nipata as powerful sources for this obligation on the basis of the asymmetry of living beings (Sen 2009: 205). Thomas Paine and Mary Wollstonecraft are identified as writing on “social reasoning” in the eighteenth century, claiming the rights of women and men, and the responsibility and obligation of effective power is discussed in contemporary Human Rights discussions (ibid.: 206–7).

The resources of an individual’s policy include capability and the freedom to determine what we want, what we value and ultimately what we decide to choose. Sen calls this aspect the opportunity aspect of freedom (Sen 2009: 228). His capability approach focuses on more than income or any commodities that a person may possess. The actual opportunities of living have many aspects and focuses: for example, sense, education, partnership etc. (ibid.: 233). I might say that enjoying the actual opportunities of living corresponds to the ability to integrate all aspects of my health for a life of sense and health. Self-respect does have social bases, while powers and prerogatives of offices are part of jobs and positions, and income and wealth are factors of economic, cultural, political and spiritual interest, not to forget the physical and psychological aspects of my life. An effective health policy concerning all aspects of health is a necessary claim to bring into politics. Sen sees the capability approach to human life in a very holistic way: for example, he considers justice as health to be a confluence of many aspects—undernourishment reduces the ability to reason, the underdevelopment of cognitive capabilities in turn causes the deterioration of justice (ibid.: 243). Justice has to do with capability opportunities and the freedom of human life as a whole. Do we find in the whole set of Human Rights, as spelled out, for example, in the Core International Human Rights Treaties (OHCHR 2006), the claims that constitute the capability and opportunity conditions of a human life? Access to effective Human Rights conditions means that access to a life under the rule of Human Rights law is a necessary claim for realizing justice.

Men and women describe the concept of Human Rights; they talk about dignity, freedom, health, justice and many other values of human life. I am grateful that Sen brings to my awareness the sufferings of the 600 million people worldwide who live with a significant disability. More than 400 million of them live in developing countries (Sen 2009: 258–60). Sen speaks of the need for an income for disabled people that is greater than that of the able-bodied. The “earning handicap,” that is, the impairment of income-earning ability, is reinforced by “the conversion handicap,” that is, the difficulty in converting incomes and resources to a good living, precisely because of disability. Sen underscores that many of the tragic consequences of disability can actually be substantially overcome with determined societal help and policies. Programs to prevent the development of disabilities are effective, because many disabilities are preventable.

Sen insists that freedom is a capability. He is absolutely right. I have to be able to claim my freedom as the validity condition of my dignity and be able to enter democratic discourse and politics to make sure that the polity guarantees freedom for all. Frédéric Mégret takes recognition of the special needs of persons with disabilities as an example of how the process of affirmation, reformulation and extension of Human Rights law rule continues (2008). It is also true that the fragmentation of the individual’s existence and the social experience of groups—for example, of people with disabilities—corresponds with the fragmentation of Human Rights law. Mégret admits that at the root of the Human Rights project we meet and confront the tension that the identity, survival and dignity of particular groups that is protected by the process of pluralization of Human Rights leads to fears that the basis of universal Human Rights is destroyed by this fragmentation. The argumentation might run as follows: “If the rights of human beings are the rights of all human beings, then it follows that these rights should also be the same for all human beings,” and consequently “there should be no need for ‘group-specific’ conventions” (ibid.: 497). He protests that this fragmentation through pluralization is indeed taking place and asserts that the opposite is the case. The pluralization of Human Rights is a precious indicator of the fact that Human Rights are always to be proclaimed and claimed by individuals. Individuals with disability who claim their effective non-discrimination claim dignity, freedom and integrity, and therefore claim the very basis of Human Rights. Their claim, their vehement and demanding speech-act claiming respect and participation in society, keeps the Human Rights project alive and leads other men and women to claim their rights and dignity. And the UN Convention on the Rights of Persons with Disabilities therefore “stands in affirmation of the ‘right to have rights’: an official, unambiguous and long overdue solemn recognition of the absolute equality of persons with disabilities with all other persons” (ibid.: 500). The claim of UN treaties for “appropriate measures” to rights implementation may be seen as an important step ahead of the only proclamation of rights as such (ibid.: 506).

Men, Women and Queer Change the Polity of Their Communities

With whom am I ready to discuss my claims? Sen is right to suggest that


There is clearly an important issue in the neglect of the interests and perspectives of those who are not parties to the social contract of a polity, but who bear some of the consequences of decisions taken in that particular polity.

(Sen 2009: 140)



Polity in Sen’s proposition is used to express a unit of governance for a collective of men and women. And if there are men, women and queer in this collective who are prevented by the polity—consisting of laws, regulations, constitutions, etc.—from joining their individual policy interests with the process of politics at the local, regional or any other level of their communities, societies and states, then injustice prevails. How many billions of men and women in the world are denied the opportunity to participate in constructing their lives and communities because they are illiterate or lack education?

I see the speech-act of claiming as the starting point of a social choice theory. Speaking represents and remains the privileged tool of my policy and any policy. I will try to achieve clarity about the speech-acts of social choice theory, “which is concerned with social states” and particularly takes an interest in the result-oriented view of freedom (Sen 2009: 309). Result-orientation with regard to the description of “freedom” as a Human Right would ask if there is effective rule of law that guarantees freedom, and would investigate what is lacking and what needs to be ameliorated. Later in The Idea of Justice, Sen speaks of a comparative way of doing things concerning the use of freedom (ibid.: 395). Freedom is to be considered as opportunities and process. Assessing “freedom” involves assessment of the opportunity to “pursue our objectives,” but also assessment of “the process of choice itself” (ibid.: 228). If we include the process of choice in the concept of freedom, we will consider those who claim freedom to be assessing the result of their choice together with the process of the opportunity for freedom that usually is a constant fight with the help of or against obstruction of policies, politics and the polity of our society or social group. The polity I am confronted with in Austria is the structure of the state form, that is, the nation state that evolved in Europe in the nineteenth century. It remains to be seen how far the European Union will progress not only by influencing the national polities of its Member States, but also by realizing the capability to create a common polity for all through the European parliamentary process. At this stage in thinking about the variety of polities of the liberal Western democratic national states and their rule of law, thinking of the history of claiming and assessing the social participation of men and women in the world as a whole, Sen contributes an important aspect for the picture of participatory politics worldwide:


We have to look beyond thinking of democracy only in terms of European and American evolution. We would fail to understand the pervasive demands for participatory living, on which Aristotle spoke with far-reaching insight, if we take democracy to be a kind of a specialized cultural product of the West.

(Ibid.: 322)



One example Sen relates is “the long Indian tradition of seeing justice as ‘nyaya’ (concentrating on comprehensive outcomes), rather than as ‘niti’ focusing on arrangements and institutions” (ibid.: 21). He does not hesitate to present it as a verified fact of world history that “the institutional structure of the contemporary practice of democracy is largely the product of European and American experience over the last few centuries” (ibid.: 323). However, he does hesitate to include in the main text of his book a quotation by John Dunn, which we read in a footnote, about the negative consequences of the European and American democratic experience on the rest of the world. Dunn writes that the Western liberal democratic state form that advanced across the last two centuries “has spread in a world in which first Europe and then the United States wielded quite disproportionate military and economic power” (ibid.). We are reminded of the suffering, pain and terrible destructive consequences of colonialism, imperialism and the striving for world hegemony that this kind of Western liberal democratic and less liberal and less democratic European states produced and still produce. It cannot, of course, be doubted that the institutional structure of the contemporary practice of democracy is still largely the product of European and American experience over the last few centuries. Public reasoning is another basic element in the development and history of democracy. The advancement of public reasoning is related to the freedom and independence of the press and other media of communication, information, control and value-discussion, “and here the traditions established in Europe and America over the last three hundred years have indeed made a gigantic difference” (ibid.: 335).

The importance of institutions and institutional forms of democratic government is without doubt. Sen is right to ask the freedom question on the basis of freedom capabilities. The history of the national states of Europe and the United States is marked by imperialism, colonialism and wars. I prefer not be judgmental, but these states evidently were given the opportunity to do what they did and they made the choice to live off imperialism. There is no need to repeat here a description of the sufferings, deprivations and exclusions that colonialism, the nationalism of the German national socialists, Stalinism, Maoism and many other oppressors of freedom capabilities brought to millions and millions of men and women. It is quite clear to me that the capacity for freedom in today’s world will be accompanied by a development of forms of democratic government. The nation state also quite clearly seems to not be able to achieve this promotion of freedom-enabling policies. Yet Sen is right to confront the critics of democracy with the “deep attraction of participatory governance, which is of continuing relevance today, and is hard to eradicate” (Sen 2009: 323). One may see the following claim as an element of democracy’s effectiveness: today it is accepted as a verified fact that “in a functioning democracy with regular elections, opposition parties, basic freedom of speech and a relatively free media … no major famine has ever occurred” (ibid.: 342). Also, “political liberties and democratic rights are among the constituent components of development” (ibid.: 347).

The Nature of Human Rights

Finally, Sen joins the perennial discussion on the nature of Human Rights. He starts with clarifications: “Proclamations of human rights … demand acknowledgement of imperatives and indicate that something needs to be done for the realization of these recognized freedoms that are identified through these rights” (Sen 2009: 357–8). What is claimed by these proclamations of Human Rights is “the importance of certain freedoms … and correspondingly the need to accept some social obligations to promote or safeguard these freedoms” (ibid.: 358). Sen is clear about the fact that Human Rights claims implicitly presume that they will “survive open and informed scrutiny” (ibid.). This critical scrutiny is to be constructed as an “interactive process,” open to arguments from others and sensitive to the relevant information that can be obtained. Sen further points out that the vote on the Universal Declaration of Human Rights in 1948 was “an ethical assertion—not a proposition about what is already legally guaranteed” (ibid.: 359).

Both “utilitarians who want utilities and human rights activists who want the recognition of certain freedoms and the acceptance of some social obligations to safeguard them” claim the business of claiming (Sen 2009: 360). Human Rights for Sen are also claims that enter the process of politics. One function of the idea of Human Rights is as a motivating factor in making legislation: “Because of the importance of communication, advocacy, exposure and informed public discussion, human rights can have influence without necessarily depending on coercive legislation” (ibid.: 365). I agree with Sen on the importance of public scrutiny in the process of claiming and realizing effective Human Rights law rule, because claiming Human Rights is comparable to making ethical claims that need to be investigated in terms of their validity condition for validation (ibid.: 361, 366).

However, the idea that Human Rights are made effective by institutionalization is not strongly supported by Sen. He starts to outline the connection between Human Rights and public reasoning, especially in relation to the demands of objectivity. Monitoring of violations of human rights is effective “when information becomes available and ethical arguments are allowed rather than suppressed” (Sen 2009: 387).

A shared willingness to modify our private demands during the political process of democratic discourse will meet a lot of obstacles before being formed into a constitutional law. For example, consider the difficulties encountered when trying to set carbon-dioxide emission limits. Sen insists that there is no need for everyone to follow the same principles. A plurality of convictions can yield the consensus on what is right. All interest in the history and direction of the evolution of social norms that seek the advantages of cooperative behavior and the vindication and justification of that behavior through the voluntary restraint of members of a group is important. For example, the question of how to motivate people to willingly adopt ecologically minded restraints on their consumer activities is becoming a vital issue for humanity.

For Rawls there seems to be no need for punitive enforcement, at least in theory. His analysis relies not so much on strong-armed enforcement of the agreement (as in many contractarian theories), but on people’s willingness to realize how they have, as it were, “agreed” to behave, writes Sen (2009: 204). The question arises of the use of force and power to ensure right behavior. In this context Sen respects the impossibility of showing by abstract formulas and ideas how to satisfy the social choices of individual preferences (ibid.). When interpersonal comparisons of utilities have to be taken into consideration, it seems impossible to satisfy all the individual utilities at the same time. Moreover, what are the utilities of individuals? The answer is simple: ask them! Debate on welfare, on utility as happiness or on desire fulfillment as the basis of social evaluation is fine, but no abstract theory is able to compete with simply asking the people what they want and need. Listening to the voices of men, women and queer is a good way to get answers. The grammar that sets the rules of speech-acts of social choices belongs to the family of language games that we learn long before we are capable of making up abstract rules for right behavior and wrong behavior. Social choices, people’s preferences, are not compatible with apparently evident necessities to serve some common good. Social choices are the choices of the individual and it is a priori not at all clear what end the individual’s choice is meant to serve.

If you ask people if they think that internal and external constraints influence their ability to do things and the way they do things, they will give you an answer. Freedom can be restrained or empowered; the ability to do one’s job by integrating internal and external factors can be empowered or discouraged in the very same way. Pain, health, happiness, sadness are a matter of self-perception. Therefore, you have to ask the people what they perceive in order to know how they feel. If I want to know whether and how the freedom to make choices and the ability to undertake a job or to live one’s life is empowered, restored, defended, used or limited by internal or external factors, then, again, I have to ask.

Interpersonal aspects of individual needs are more precise than are general utilitarian formulations like “giving equal weight to the equal interests of all the parties” or “the same weight to all individuals’ interest” (Sen 2009: 292). I understand when Sen says that “capability is, in fact, no more than a perspective in terms of which the advantages and disadvantages of a person can be reasonably assessed” (ibid.: 296–7). By using the words “advantages” and “disadvantages” Sen describes a larger portion of human life than I do, for example, when talking about different aspects of health. Fairness and equity involved in procedures that have relevance to the idea of justice and Human Rights and other concerns of value and conviction are not usually described as part of the capabilities of Human Rights claims and rule. A theory of social choice that claims to be a theory of justice has to pay attention to the fairness of the processes involved—democratic politics—and to the equity and efficiency of the substantive opportunities that people can enjoy; that is access, availability and effectiveness of personal policy and access, availability and effectiveness of democratic politics for all men and women and queer has to be considered.

Habermas is right to include in the description of the validity conditions of a claim the social group that is affected by that claim. What is the political process of discussing claims about? Sen cites Rawls: “The definitive idea for deliberative democracy is the idea of deliberation itself. When citizens deliberate, they exchange views and debate their supporting reasons concerning public political questions” (Sen 2009: 324). Sen is right to recall with Habermas that we have to look at these views, at every single view expressed, because we have to see the claim expressed by the view, we have to investigate the interest (ibid.: 325). Politics is the process of investigating these interests. Any political claim meets its validity condition in confrontation with Human Rights. Habermas may call this claim the moral questions of justice, as befits his Protestant ethos. But Habermas is not only a Protestant, he is also a social democrat. And he does not hesitate to describe a situation where a claimer does not discuss his interests and their legitimacy according to Human Rights law rule, as the “instrumental question of power and coercion” (ibid.). Habermas sticks to his “procedural-deliberative view” of “discourse ethics” as claim for political reasoning in democracy. That from this process there results some adaption or even creation of a new polity is possible. A validity condition of a claiming capability consists of the claim that the political process is also capable of making or changing existing polity. If the people, men and women, are capable of entering into a discourse, they are capable of claiming their policies and processing them in politics. It is an empirical question as to whether men, women and queer are indeed able to enter into this discourse or not, or what kind of discourse they conduct at all.

Sen takes Habermas, Rawls and many others as testament to the fact “that the central issues in a broader understanding of democracy are political participation”—that is, how the process of politics operates—“dialogue and public interaction” (Sen 2009: 326). Sen points out the intimate connection between justice and democracy: “If the demands of justice can be assessed only with the help of public reasoning, and if public reasoning is constitutively related to the idea of democracy,” then there is no justice without democracy (ibid.). In other words: to guarantee claiming capability we have to claim and have a policy of politics that follows the polity of democracy.

Sen takes seriously the validity condition of a life in dignity and points out the importance of development for democracy and the responsibility of democracy to enhance development: “We must not miss the crucial recognition that political liberties and democratic rights are among the ‘constituent components’ of development. Their relevance for development does not have to be established indirectly through their contribution to the growth of GNP” (Sen 2009: 346–7). Sen describes very clearly that


there are other kinds of freedoms as well (other than political liberties and civil rights), to which attention must be paid … Aside from generating income for many people, a process of economic growth also tends to expand the size of public revenue, which can be used for social purposes, such as schooling, medical services and healthcare, and other facilities that directly enhance the lives and capabilities of people.

(Ibid.: 347)



At the end of The Idea of Justice, Sen turns to assessments of social realizations and to “comparative issues of enhancement of justice (rather than trying to identify perfectly just arrangements)” (2009: 410). On the last two pages of his book Sen turns to “feelings, concerns and mental abilities that we share as human beings” (ibid.: 414). That is very interesting. When we want to know about these feelings and concerns we have to listen to the men, women and queer who express them. The expression “mind” is an expression of language and to understand what it means we turn to the language game and speech-acts that use this expression. For Sen, the basic human abilities to overcome isolation and join communication and collaboration are: to understand, to sympathize, to argue, to communicate, respond and question in alteration (ibid.: 415). Sen points out the possibilities for these abilities to overcome what for him seems to count as the most important cause of suffering, that is, isolation. The very last paragraph of his book insists on the existential threat of solitariness: “When Hobbes referred to the dire state of human beings in having ‘nasty, brutish and short’ lives, he also pointed in the same sentence to the disturbing adversity of being ‘solitary’” (ibid.). Theories of justice have to become involved with the whole spectrum of aspects of human life. The validity condition of the claim that we are able to overcome the suffering of solitude is the agency of speaking and being understood that is the social choice of starting to talk, to take the word and speech-act and receive speech-acts that show and give me understanding.

How about the claiming of Human Rights by individuals? There are men, women and queer in the world who claim effective Human Rights law rule and the amelioration of existing Human Rights law practice. I am also aware that there are men, women and queer who are not concerned about, for example, their health, justice system or Human Rights. There are men, women and queer who live in bio-psychical, social, economic and cultural circumstances that would perfectly allow them to claim dignity for themselves and for other citizens. There are men, women and queer who perfectly agree that a limitation is put on their basic rights of liberty and freedom by other men, women and queer, but these oppressed do not want to protest. There are men, women and queer who want to enjoy these rights, but who deny other persons access to them. There are men, women and queer who live with the ignorance of the needs and rights and dignity for their neighbors. The world is all that is the case.

What I want to point out is the fact that if men and women are concerned about their liberty and dignity, if they are concerned about a life within conditions of Human Rights law rule and want to live in health, they are called to claim health and dignity for their lives and to enter into a discourse with the validity conditions of their claim that is Human Rights law rule. These validity conditions are discussed within the bio-psychical, social, economic, cultural and spiritual elements, facts and circumstances that make up and describe the claim. The claim of the man or woman or queer, a group, a collectivity or a community, can be described as a policy. The bio-psychical, social, economic, cultural and spiritual elements that this claim uses as resources have to be discussed as the polity of this policy. Politics is the process where this discussion takes place. One of the validity conditions of the claim consists of the claim that Human Rights are expressed, strengthened and sustainably developed in my community by the claim. Why would I want to make Human Rights a validity condition for claiming policies in my community? It is a matter of my liberty and dignity that makes me want to claim that Human Rights are a validity condition of my claims. I also want other men, women or queer to want to claim that Human Rights are a validity condition of their claims. In a democracy, I have to persuade these men, women and queer to claim Human Rights and to claim Human Rights as the validity condition of their claims. A convincing argument may run as follows: it is in your own interest to claim Human Rights as the validity condition of claims in your social surroundings. It is very important to be able to empirically demonstrate that the men and women with this kind of validity condition are better off in their communities, societies and states than are men and women who do not enjoy Human Rights law rule.

What about the agency to turn from a standpoint of relative well-being to the needs of others and to start to help? The implementation of theories of justice and social choice certainly is able to improve the social conditions of women, men and queer. Amartya Sen and others were, for example, able to demonstrate the fact that democracy is an effective remedy for preventing the crisis of hunger (2009: 338–41).

Life is a fragile gift, but not a fragment. Fragmentary is my description of life’s fragility. Sen turns to the question “what is it like to be a human being” and relates the answer to “feelings, concerns and mental abilities,” not to physics and chemistry (2009: 414). Why then does “escape from isolation” have to be offered to women, men and queer as something like a remuneration for having responded to the deprivations of their neighbors (ibid.: 415)? Why not simply investigate the feelings, concerns and mental abilities and describe what the case is? Sen wants to continue to believe in “the general pursuit of justice” by women, men and queer. He wants to base his theory of justice and the whole family of theories of justice on common human nature. He is right, “we could have been creatures incapable of sympathy, unmoved by the pain and humiliation of others, uncaring of freedom, and—no less significant—unable to reason, argue, disagree and concur” (ibid.: 414–15). The historian Arnold Toynbee (1976) presents a rather skeptical outlook concerning the future of the world, after having studied the history of mankind from the Sumerian civilization that took form in the Uruk period in the fourth millennium BC to Western liberal democracies of the twentieth century that produced two world wars, the atomic bomb and ecological disasters. He concludes that the development of the social skills of empathy, respect and love of men and women did not grow in tandem with men and women’s technological capacities. Since the rise of civilization there has been a discrepancy between technological progress and the social behavior of men and women. To bridge and master the gap between the physical possibilities to do evil and with the ethical faculty to overcome the evil presents an almost hopeless task (Toynbee 1976: 498–503).

What would justify the conviction that mankind will build justice on the presumptions about what it is like to be a human being by developing only the nice and good agencies of the human being and not the ugly and bad ones instead?
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9 A Question to Be Answered by Empirical Social Research

Are Women and Men Conscious of Their Dignity in Relation to the Quality of Their Social Choices and Social Realizations?

 

The speech-act of the individual woman, man and queer who claims effective rule of Human Rights law is the bedrock of the road to world peace. This insistence on the responsibility of the single individual is to be understood not in an elitist fashion, but as the recognition of the single person and her dignity and equality in freedom and rights.

Amartya Sen claims that the vote on the Universal Declaration of Human Rights (UDHR) in 1948 is “an ethical assertion—not a proposition about what is already legally guaranteed” (Sen 2009: 325). To call the UDHR a simple “ethical assertion” is not an understatement if we assess the realization of effective Human Rights law in the world. From the standpoint of international Human Rights law, one might judge the case more optimistically than Sen. The United Nations officially claims that the UDHR generally is considered to be “the foundation of international human rights law” (UN 2008). Sen insists that we have to understand justice as an assessment of social realizations; if we want to understand Sen’s claim on the basis that the function of international Human Rights law is to establish and guarantee justice, then he is right to point out that the UDHR is not yet established in the whole world as a legally guaranteed law of rights and duties. It is important to take this egalitarian view of justice and to focus, along with Sen, on justice as assessments of social realizations, “that is, on what actually happens (rather than merely on the appraisal of institutions and arrangements)” (2009: 410). It is clear that the single speech-act of claiming a social realization of dignity does need the validity condition of a Human Rights constitution and effective Human Rights law rule in order to be successfully realized. We observed the progress of the UN institutions’ understanding of the importance of capacitating social realizations in 1966 when Article 2(1) of the International Covenant of Economic, Social and Cultural Rights proclaimed the extensive responsibility of states for “achieving progressively the full realization of the rights in the present Covenant” (OHCHR 1966).

The UDHR in 1948 states at the end of the text that “every individual” and not just “every organ of society … promote[s] respect for these rights.” In order to one day be able to assess the effective recognition and observance of Human Rights law rule we need the individual man, woman and queer to teach and educate others to promote and respect Human Rights in the world. With the UDHR, the individual, not just states, became the subject of international law. In my judgment, this assessment of the foundational importance of the individual’s speech-act claiming respect for Human Rights in the world expresses not only the agency of the agent of dignity; this assessment of the individual woman, man and queer who teaches and educates others to promote respect for and observance of Human Rights is the expression of a realization of the Categorical Imperative to treat oneself and others as ends in themselves and not as means, because this education teaches, like Kant, that “all persons, regardless of rank or social class, have an equal intrinsic worth or dignity” and the Categorical Imperative “tells us to treat humanity in each person never merely as a means, but always as an end in itself” (Hill 2014: 215).

From Philosophical Investigation to Empirical Social Research

For Immanuel Kant it was clear that his Categorical Imperative needs to be taught and propagated and that people have to be educated. But it is also clear that for Kant, it is the philosopher, and, seemingly, the philosopher only, who educates. He makes this quite elitist claim of the capability of teaching freedom and rights in “The Conflict of the Philosophy Faculty with the Faculty of Law.” The second part of the tripartite Conflict of the Faculties that treats “The Conflict of the Philosophy Faculty with the Faculty of Law” gives its eighth point the title “Concerning the difficulty of the maxims applying to world progress with regard to their publicity.” What at first glance rightly looks like and concerns the freedom of the press actually starts with a description of “Enlightenment” as “public instruction”: “Enlightenment of the masses is the public instruction of the people in its duties and rights vis-à-vis the state to which they belong” (Kant 1979: 163). The individual woman, man and queer, the individual person as the elementary constituent of the “masses,” does not yet catch Kant’s attention, which is understandable given that he was writing in a state ruled by the Prussian monarchy. Kant claims that philosophers are to instruct the people, because philosophers work with a liberty that functions according to the natural rights of common human sense and knowledge, whereas state functionaries only try to dominate the people. It is the task of the philosopher to denounce the functionaries of state bureaucracies and members of parliament, who help monarchs and authoritarian governments bypass the will of the people by neglecting their duties to act in accordance with the constitution. The claim that only philosophers are capable of claiming justice sounds quite elitist, but the description of the corruption of the state’s officials, organs and parliamentarians corresponds with the picture in a number of today’s nation states. Nevertheless, the philosophers Kant addressed in 1797 in his exhortation to teach the people their rights and duties were in 1948 reinforced not only by the United Nations, but by every single woman, man and queer who is called upon to teach observation of and respect for Human Rights in the world.

The first article of the UDHR reads: “All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.” Claiming that the UDHR gave the individual man, woman and queer recognition as a subject of international Human Rights law is a valid claim. The UDHR that claims this subject to be free and equal in dignity and rights is today accepted as the foundation of international Human Rights law. However, Jean-Jacques Rousseau was the first master of reflecting the agency of dignity as the social realization that sustains democracy: the equality of rights and duties, together with the liberty of the individual who decides to obey oneself, secures the individual’s dignity and respects the dignity of all others, because the social choice of consenting to a restriction of one’s liberty when the equality of rights and duties of the others calls for a compromise is nevertheless taken as a free decision to exercise liberty. Self-determination for Rousseau is crucial for thinking of the subject and the social choice together and not separately. Kant’s Categorical Imperative does not tell us that we need to compromise our liberty with the agency of a free decision in order to guarantee equal dignity of all, including myself. Contemporary philosophers assess that “Kant’s concept of human dignity includes the moral obligation to promote the well-being of others,” and Graumann, in the name of Kant, therefore advocates the virtue of solidarity (Graumann 2014: 489). The validity condition of behaving and acting in the right way is effectively realized if the social realization of the free individual “can coexist with everyone’s freedom in accordance with a universal law, or if on its maxim the freedom of choice of each can coexist with everyone’s freedom in accordance with a universal law” (Hill 2014: 220). Rousseau becomes more precise on how this kind of law-making and observing the rule of law might work on the basis of the freedom of all citizens and, at the same time, the basis of equality in dignity and rights. The individual’s integrity and dignity are precisely preserved and claimed by obeying oneself and being ready to effectively restrict some of one’s interests in order to preserve the legitimate interests of others. This link between one’s own identity, one’s self-determination and every self-legislating member of society permits one’s own conception of autonomy, dignity and liberty together with the conception of the equal dignity and freedom of all. Rousseau claims as a validity condition of this self-legislating citizen the free agency of willing “the happiness of each,” who “applies the word each to himself” and “thinks of himself as he votes for all” (Neuhouser 2011: 489). Social justice is the validity condition of a just government and laws have to function to bring about justice by eliminating dependence and significantly reducing conditions of dominance:


If the end of the general will is to realize freedom for all citizens, it must institute not only the formal rights that guarantee civil freedom but also social institutions and laws that restructure dependence so as to eliminate, or significantly reduce, domination.

(Ibid.: 488)



Laws that effectively reduce social inequality will necessarily place limits on the freedom of individuals to do whatever they please. Following Rousseau, it is clear that doing whatever one pleases does not correspond to one’s freedom, because it does not regard the freedom of all, and if there is no equal freedom for all, then neither the equal dignity of all citizens nor of oneself is realized. Rousseau wants to have the constraints on the negative freedom of everyone in order to decrease social inequality accepted as a free social choice by the individual. He does not claim something like an inevitable imposition of constraints in the name of duties and obligations. In order for these constraints to not be a source of enslavement, the citizens subject to them must be able to see them as proceeding from their own will—they must be able to endorse those constraint-imposing laws as good or just. In that case citizens would be constrained not by a foreign will, but by principles that come from themselves; in obeying only laws they prescribe for themselves, they would remain self-determining, or free in the sense of autonomous (ibid.: 488).

The question is whether the agency for independent, self-determined judgment, social choices and social realizations is found in literary fiction only, or whether it is possible to encounter the practice of social realizations with dignity and equality in liberty and rights in the normal lives and daily practices of women and men around the world. The Human Development Report 2014 takes a people-centered and holistic approach to human development and describes a picture of human development that at first sight cannot be matched with investigations into dignity and equality of freedom and rights at all (UNDP 2014: iv). On the global level, the 2014 report identifies enormous challenges for global governance and civil action: climate change, financial crisis, food crisis, natural disasters, inequality, violent conflicts and trade disputes (ibid.: 121). The initial assessment that “despite recent progress in poverty reduction, more than 2.2 billion people are either near or living in multidimensional poverty” (ibid.: 3) indicates the challenge presented by the current state of affairs with regard to the advancement of human development in the world. The state of affairs of the social choices that we talk about concern the very basic human necessities such as leading a healthy life, being educated and enjoying a decent standard of living. When we speak of enabling dignity, the agency of autonomy and equality of rights under the rule of law in these living conditions, we simply mean “enlarging people’s choices” and helping to overcome and build resilience to defenselessness, insecurity and risk, namely vulnerability (ibid.: 15). Enlarging social choices within these living conditions of deprivation of basic social realizations at the local and regional level signifies enlarging the capabilities of individual women, men and queer to make choices “for health, education, command over material resources and personal security” (ibid.: 23). Before moving on to possible recommendations for social choices, it is important to assess the social realities on the ground. I have to have an empirical picture of social realities, and in order to obtain this kind of picture I have to exchange philosophical investigation for empirical social research. Nevertheless, I want to describe the empirical method in relation to language philosophy. Although science and philosophy follow different forms of logic, the basic elements of their logical operations still constitute sentences of ordinary language. To be clear: social science is not philosophy; rather, social science measures, and in empirical sociology we understand this as “picturing structures” (Denz 2003: 14). In empirical sociology we try to reproduce the elements of a social structure by means of a quantitative numerical picture of this social structure, with the numerical relations corresponding to the relations of the elements of the social structure we want to picture. In order to describe the social structure, we have to use indicators for the social realities we want to picture. In the case of our investigation (Leher and Denz 2005), we worked with health status indicators as indicators of Human Rights. In the questionnaire, we used for each indicator a set of variables, or items, with a set of different value possibilities; it is for the individual to determine which value is right for them with regard to a particular item or variable, and I want to insist on this sensibility for the individual at the center of the empirical method when using questionnaires.

The empirical social science method uses quantitative methods in order to measure social structures. This is an uncontroversial point to make; however, I am making this observation in order to insist, along with many sociologists, that while quantitative measurement is important, it is neither the starting point nor the last word in science. The starting point is language, and once the quantitative data have been collected, they have to be interpreted. The interpretation will affirm, or change, the underlying hypothesis of the investigator, or will lead to a better understanding of the investigated matter (Denz 2003: 132). Still, it is true that neither in the picturing of science nor in ordinary language can we abstract the subject of speaking. This is true for the speaker and the listener.

In order to obtain a full picture of the case, whether on health questions, Human Rights, or any other subject, I have to obtain information from individuals from all over the world, not only some chosen individuals of the developed world; this is a reasonable expectation and, at the same time, the logical fulfillment of the Human Right of non-discrimination. In terms of language philosophy, Wittgenstein denies that there are sentences that have the privilege of being of more sense than other sentences. All sentences make sense; that is the function of a sentence, of language. The linguistic turn brought to philosophy by Wittgenstein insists on ordinary language, and that is a challenge to any contemporary philosopher and social scientist. For Wittgenstein, language is “In order as it is. That is to say, we are not striving for an ideal, as if our ordinary vague sentences had not yet acquired a quite unexceptionable sense, and a perfect language awaited construction by us” (Wittgenstein 1968: part 1, para. 98). But in order to make clear one’s respect for the complexities of the social choices and social realizations of women, men and queer anywhere in the world, it is important for the social researcher to present a model that at least hypothetically attempts to correspond with the possibilities of these complexities.

Social Realizations: From the Global to the Regional to the Local

With the help of the Human Development Index (UNDP 2014: 153–225), I want to present some important elements of social realizations in Colombia in comparison to Norway and Niger. Colombia is ranked ninety-eighth in the world in the 2013 Human Development Index (HDI). This rank places the country at the end of the second category “high human development,” which is followed by the third category “medium human development.” Norway leads the first category that ranks countries of “very high human development.” Bottom of the category “low human development” is Niger, last of the 187 countries ranked by the HDI.

A glance at Table 9.1 showing indicators for personal insecurity informs us that Colombian society is characterized by a high level of private, public and state violence: there are about five million internally displaced persons in Colombia who suffer the trauma of having been forced to abandon their homes and material existence in order to save their lives and families. The homicide rate and the prison population are ten times higher than in Niger, the country ranked last by the HDI among the countries with low human development. And five million internally displaced persons is evidence of the violent conflict that guerilla armies, paramilitaries and government troops fought for decades. Given the culmination of peace talks and referendum on the proposed peace agreement, hopefully 2016 will be known in Colombia as the year in which pacification of the country began and the guerilla forces and paramilitaries became peacefully integrated into the civil society of a constitutional liberal democracy following the rule of law.

With only 47 percent of Colombians surveyed satisfied with safety, as shown in Table 9.2, it will be very hard to restore trust in other people at the community level, which is at a low rate of 14 percent. Health care quality is perceived by more than half of the population as unsatisfactory. Given this context, the values for satisfaction with standard of living, job and freedom of choice are therefore rather surprising.

Considering the poor performance with regard to safety, it is no surprise to see a poor rating for trust in the national government. Also, only about half of the population of Norway, Colombia and Niger is satisfied with their government’s actions to preserve the environment. To follow from this, measuring the awareness of deteriorating environmental conditions from a global and development-independent perspective would require further investigation and cannot be assessed by the values presented in the Human Development Report.


Table 9.1 Indicators for Personal Insecurity




	Indicator
	Norway
	Columbia
	Niger



	Internally displaced persons (millions)
	…
	4.9–5.5
	…



	Prison population (per 100,000 people)
	72
	245
	42



	Long-term unemployment rate (% of labor force)
	0.3
	…
	…



	Depth of food deficit (kilocalories per person per day)
	…
	70
	77



	Homicide rate (100,000)
	2.3
	33.2
	3.8



	Justification of wife beating (% of women aged 15–49)
	…
	…
	70.1



	Justification of wife beating (% of men aged 15–49)
	…
	…
	…





Data source: UNDP (2014: 155–225).




Table 9.2 Indicators for Perceptions of Individual Well-Being




	Indicator
	Norway
	Columbia
	Niger



	Education quality (% satisfied)
	78
	65
	47



	Health care quality (% satisfied)
	82
	46
	37



	Standard of living (% satisfied)
	90
	75
	57



	Job (% satisfied)
	91
	82
	72



	Safety (% satisfied)
	87
	47
	48



	Freedom of choice (% satisfied)
	92
	81
	54



	About community: trust in other people (% yes)
	…
	14
	40





Data source: UNDP (2014: 155–225).




Table 9.3 Indicators for Perception about Government




	Indicator
	Norway
	Columbia
	Niger



	Efforts to deal with the poor (% satisfied)
	34
	34
	34



	Actions to preserve the environment (% satisfied)
	52
	49
	57



	Trust in national government (% answering yes)
	66
	36
	53





Data source: UNDP (2014: 155–225).



The fact that 22.6 percent of the total working population in Colombia earns only $2 a day (Table 9.4) constitutes a serious social problem, and a food deficit of 70 kilocalories per person per day (Table 9.1) is testimony to this sad situation. It is astonishing that Niger, with 73.7 percent of the total working population earning only $2 a day, has about the same food deficit as Colombia. On the other hand, for Niger the missing values for old age pension recipients and suicide rates indicate the catastrophic human development situation in that country. A further surprise is that Norway, the HDI leader, shows a suicide rate of 17.3 percent (comparable with the United States and Germany) and Colombia, with all its violence and social problems, has a comparatively low suicide rate of 7.9 percent.


Table 9.4 Indicators for Social Competences




	Indicator
	Norway
	Columbia
	Niger



	Youth unemployment (% aged 15–24)
	8.6
	21.9
	…



	Unemployment rate (% aged 15 and older)
	3.1
	11.8
	…



	Share of working poor (PPP $2 a day) (% of total employment)
	…
	22.6
	73.7



	Old age pension recipients (% of statutory pension age population) (total)
	100.0
	23.0
	6.1



	Old age pension recipients female
	100.0
	18.4
	…



	Old age pension recipients male
	100.0
	28.3
	…



	Suicide rate female (per 100,000)
	6.5
	2.0
	…



	Suicide rate male (per 100,000)
	17.3
	7.9
	…





Data source: UNDP (2014: 155–225).



A maternal mortality ratio of 590 deaths per 100,000 live births in Niger, an average life expectancy of 58.4 years—namely about 15 years less than in Colombia—and an average of 1.4 years of schooling explain the sad ranking of Niger in the 2014 Development Report (Tables 9.5 and 9.6). There is no doubt about the low level of development in Niger. The low percentage of women with at least some secondary education in Colombia (57 percent) and Niger (45 percent) may tell us why women in Colombia and, even more dramatically, in Niger show high adolescent birth rates. The percentage of men with at least some secondary education in Colombia (56 percent) is even lower that the relative percentage of women. The labor force participation rate of women in Colombia is not very much lower than in Norway. Yet the share of seats in parliament held by women in Colombia is almost the same as in Niger. We may interpret that women in Colombia are allowed (or, more accurately, forced by economic need and necessity) to make a living and earn money, but the male domination of the patriarchal society—and not some lack of competence—still excludes women from participating in the democratic processes of decision taking, law making and government.


Table 9.5 Indicators for Gender Inequality




	Indicator
	Norway
	Columbia
	Niger



	Maternal mortality ratio (deaths per 100,000 live births)
	7.0
	92.0
	590.0



	Adolescent birth rate (per 1,000 women aged 15–19)
	7.8
	68.5
	204.8



	Share of seats in parliament (% held by women)
	39.6
	13.6
	13.3



	Women with at least some secondary education (%)
	97.4
	56.9
	44.5



	Men with at least some secondary education (%)
	96.7
	55.6
	49.5



	Labor force participation rate (% of women)
	61.5
	55.7
	39.9



	Labor force participation rate (% of men)
	69.5
	79.7
	89.8





Data source: UNDP (2014: 155–225).




Table 9.6 Indicators for Gender Development Index (GDI)




	Indicator
	Norway
	Columbia
	Niger



	Life expectancy at birth (female)
	83.6
	77.7
	58.6



	Life expectancy at birth (male)
	79.4
	70.4
	58.3



	Mean years of schooling (female)
	12.7
	7.0
	0.8



	Mean years of schooling (male)
	12.6
	7.1
	2.1



	GNI per capita converted into PPP (US$) (female)
	56,994
	7,698
	471



	GNI per capita converted into PPP (US$) (male)
	70,807
	15,485
	1,268





Data source: UNDP (2014: 155–225).



Gender inequality data concerning life expectancy show the same pattern in countries with very high development, high development and low development. Concerning mean years of schooling, the respective data for males and females in Norway (about 13 years) and Colombia (7 years) do not show gender inequality, but rather point out the difficult educational situation in Colombia. Both gender inequality and a very low rate of mean years of schooling for males and females illustrate the catastrophic situation in Niger with regard to education. Predictably, Colombia shows a much lower GNI per capita than does Norway, and Niger again records the lowest values. Even given the low GNI per capita in Colombia and the poor GNI per capita in Niger, we have nevertheless to observe that in both Colombia and Niger, women earn only 50 percent of the GNI per capita that men earn in these countries. Concerning gender inequality, Colombia ranks among countries with low and very low human development.

There is no doubt when looking at the indicators for the HDI and the HDI trends from 1980 to 2013 that Colombia is far better off than half the countries listed in the HDI and yet lags behind the 49 countries with very high human development. For this reason it is very important to read Tables 9.7 and 9.8 together with Table 9.6 to see the otherwise hidden gender inequalities concerning GNI.

But even if the HDI trends from 2005 to 2013 document a slight amelioration of the situation in Colombia over the period, there remain not only the problems of significant gender inequality but also the principal problem of violence and violent conflict that still awaits a political solution. For 2003, when I did my investigation in Bogotá, the capital of Colombia, we have to take into account an even worse picture of the security situation than in 2013. It is also clear that these kinds of statistics only serve to give a very general overview of a situation.


Table 9.7 Indicators for Human Development Index (HDI)




	Indicator
	Norway
	Columbia
	Niger



	Life expectancy at birth
	81.5
	74
	58.4



	Mean years of schooling
	12.6
	7.1
	1.4



	GNI per capita converted into PPP (US$) terms for national price levels
	63,909
	11,527
	873





Data source: UNDP (2014: 155–225).




Table 9.8 HDI Trends 1980–2013 Values from Indicators above




	
	Norway
	Columbia
	Niger



	1980
	0.793
	0.557
	0.191



	2005
	0.937
	0.680
	0.293



	2013
	0.944
	0.711
	0.337





Data source: UNDP (2014: 155–225).



This kind of picturing of social realizations concerning health, security, income etc. with the help of statistically significant differences in the HDI in 187 countries gives a very rough global overview. Although HDI inequalities within countries are addressed by the Human Development Report, it is also clear that only values that are collected from individual persons will tell us about their social realizations and social choices for the individual women, men and queer.

Measuring the Quality of Social Choices and Social Realizations: The Case of Bogotá

Is it possible to describe individual social realizations of the dignity, freedom and equality that were achieved in the ordinary daily lives of ordinary women, men and queer? And is it possible to distinguish qualities of these social realizations that indicate in what way dignity was realized and whether dignity in social realizations was understood in an interactive way that actively attributes the equality of dignity and rights to all individuals involved? In short, I am interested in finding speech-acts of social realizations by ordinary women, men and queer that clearly give testimony of both claiming one’s dignity by a concrete social realization and observing the dignity of others involved in the situation. Is it possible to find people who decide and socially realize their decisions as agents and are conscientious and determined to treat themselves and others as ends in themselves and not as means?

In the 1990s I learned of a social-empirical study design and research carried out by social-psychologists in Berlin that asked whether and how young blue-collar working men and women—and not white-collar professionals—think about decisions they had to make in their lives, whether and how they think about their behavior, decisions and actions (Hoff and Hohner 1992). The social researchers Hoff and Hohner called their investigation into qualities of social realizations of blue-collar workers and the way the individual women and men think about their social choices “The Concept of Consciousness Control,” and they tried to identify different “control qualities” (ibid.: 4). With the help of an interview guide (ibid.: A3–A6), the workers were asked to describe a concrete working situation with concrete decisions; they were asked how they interacted with their environment in this situation, which factors determined their behavior, whether the factors were external or internal and in what way the factors related to each other. Did they see themselves simultaneously as an object and a subject of their environment, or did they understand the interaction as a reciprocal process? When one assumes permanent interaction between person and environment, where both parts are related as committed to each other and in their dynamics interact mutually on the basis of reciprocity and respect for the interests of each other, the researchers qualified this kind of relationship as interactive, that is, the personal consciousness of these interactions followed something like an interactive personal control consciousness (Hoff et al. 1991: 133). The personal control consciousness is qualified according to the way in which endogenous and exogenous factors were reasonably identified as being responsible for the relationships among themselves and the environment. The personalist control consciousness expresses a basic vision that explains the individual’s behavior only from endogenous facts, whereas the determinist control consciousness reflects a vision by which the environment allows the determination of self-behavior (ibid.: 132). An internal personalist control consciousness in one situation and an external control consciousness in another situation of the same person is analyzed as a “determinist-additive” form of control consciousness (ibid.: 132). With this form, one situation is reflected by the person as being determined by internal factors and another situation by external ones.

Working as a medical doctor at the Innsbruck Medical University Clinics, Austria, I wanted to test the research concept of Hoff and Hohner with the female and male medical doctors, female and male nurses and female and male assistant nurses working at the clinics (Leher 1995). The hypothetically constructed forms of consciousness were helpful in picturing empirically not only the communication behavior of medical doctors, nurses and assistant nurses in their work, but the quality of reflection and consciousness about the social realizations of their professional work and their profession as a whole. The research showed that the economic and educational status of a female assistant nurse and a male assistant nurse in Austria already provides the basis needed for the development of an interactionist form of control consciousness. However, assistant nurses, nurses and doctors apparently learn the quality of behavior during their early socialization at home in the family; 7.5 percent of the female assistant nurses, 12 percent of the female and male nurses and 17 percent of the female and male doctors corresponded with the interactionist form of consciousness, which means that over 50 percent of the interview sequences were qualified as interactionist. Concerning the doctors, this result seems to indicate that formal education is still not sufficiently helpful in developing an understanding of proper professional behavior on the basis that external and internal influences practice a reciprocal exchange in order to produce an action or behavior. The interactionist form of behavior has to be claimed as the preferred form of behavior in order to satisfy the integrity of the involved persons. Participative discourse on the basis of equal freedom and dignity of all persons communicating in the medical profession, especially the communication between doctors, nurses and other health professionals as the communication between doctors and patients, has to be formed by formal processes of education, formation and permanent formation. Formal education is able to put these claims into practice. We find some interview sequences with interactionist forms in 20 to 40 percent of the interviews. The presence of this kind of interactionist control consciousness with professionals that show on the whole more than 50 percent of determinist forms of control consciousness constitutes the basis for developing more interactionist agency. Concerning the research design of Hoff and Hohner, it was nevertheless important to be able to show that the interactionist forms of professional behavior and control consciousness are actually part of the social reality of the world of social realizations in the hospital. Helping to form and encourage interactionist forms of social interactions has to be claimed as a policy in all institutions of our society and its realization has to be helped by a polity demanding and enabling this formation.

In 1995 my research focus changed when friends invited me to get to know the social realities and culture of a country and a continent that enjoyed much humbler possibilities for social realizations than societies in Western Europe would permit. After a first visit of a few weeks to Bogotá, Colombia, in 1995, I returned in 1997 to live for three months in an economically and socially challenging neighborhood in the poor southern part of the megacity of some eight million people. At the beginning of the millennium, over half of the population of Latin America lived in cities. Apparently the option to live in a megacity offers more hope and more opportunities than does life in rural areas.

From 1997 to 2002 I regularly visited Bogotá and during my stays of several weeks I worked on a questionnaire for individual women and men that would allow me to measure important aspects of individual health. I developed, evaluated and used a health questionnaire in order to determine the health status from the individual’s point of view (Leher and Denz 2005: 275–302). Past history of illnesses and present illnesses, diagnosis, treatment, access to medical services, affordability and efficacy of treatment were asked for, but current daily life was also of interest in the questionnaire; we asked for medication, health risk factors, nutritional habits and sexual life. There were indicators asking about family life: we asked about children, pregnancies, abortions, housing, access to public services, quality of public services and the degree of participation in decision-making processes related to socio-economic issues in the family. Questions about the place of residence, education and work situation were part of the questionnaire, as well questions on social relations: the social network; quality of social relationships; civilian security; civil, social and cultural rights; and questions regarding the future were pictured with indicators we requested. It was and is my conviction that a standardized questionnaire answered by the individual diminishes the exclusion of these individuals from the health system by enabling the population to actively participate in the process of organizing the health system according to their needs. The questionnaire identifies the needs of the individuals by asking the individuals themselves.

When I went to Bogotá, Colombia, to validate a health questionnaire in order to describe the health status of the individual man and woman, I was aware of the vulnerable Human Rights situation in the country. The basic Human Right to living conditions that would allow a life in good health and dignity is an important claim in a society that does not have the necessary means to guarantee an effective national health system for all. It is also clear that in a society that has for decades suffered from private, public and state violence, the building of a democratic society, based on mutual respect, peace and justice, needs the cooperation of every man and woman in this society. It was only at this point that I thought to obtain some information on the actual state and the quality of cooperation of women and men in Bogotá. I planned to complete my study by interviewing the men and women of Bogotá in order to determine whether and how the individual man and woman takes part in the construction of social peace, equality and justice in his or her life. At the same time, I wanted to read the interviews and see how the individual women and men expressed their dignity, what kind of liberty and freedom became apparent in considering their social choices and what kind of equality their social realizations make visible.

The theoretical basis for our investigation was laid out by the rules of empirical social science research, and during our investigation we adhered to those rules in order for our results to be evidenced-based. We wanted to reflect one of the preliminary conditions of the rules of empirical social science, namely the language; we understand the rules of science, because they are part of the rules of language, and we know that we have to speak in order to express what we want to say. It was Wittgenstein who found the parallel between the processes we use when we construct words and when we play a game; in both cases we follow the rules of the game and we follow the rules of language; the use of language is a language game. It is important to remember that the speakers of ordinary sentences and of scientific sentences both stand on the common ground of language. I am talking about language philosophy in order to insist on the principal equality of all sentences; it was my value judgment that there was to be no discrimination with regard to ordinary language, as used by the interviewed individuals in Bogotá, on the part of the interviewers. It was Rousseau who claimed that no individual person or citizen is morally authorized to claim privileged knowledge of what is good. Wittgenstein reminds me of the basic dignity of the human being as a producer of sense, and in accordance with this world view I want to treat with care and respect the sentences I received from 624 individuals from Bogotá.

The Sample Size

The sample of 624 individuals was chosen randomly according to the six socio-economic strata of Bogotá (Leher and Denz 2005: 71–2). The socio-economic stratification system running from 1 to 6 by law divides all cities in Colombia into high- and low-income neighborhoods. Among Bogotanos, 15 percent live in Stratum 1, 36 percent in Stratum 2, 29 percent in Stratum 3, 6 percent in Stratum 4, 2.5 percent in Stratum 5 and 2 percent in Stratum 6 (IFHP Blog 2012 and Bogotá en Datos 2017). Strata 1, 2 and 3 are designated “low-low, low, and medium-low,” respectively, Stratum 4 “medium,” Stratum 5 “medium-high” and Stratum 6 “high.”

As of September 2003, 624 questionnaires had been answered, 624 interviews had been performed and transcription of these interviews had begun. I want to interpret the interviews according to the quality of social choices that were narrated by the interviewed persons.

The Interview Guide (Leher and Denz 2005: 303–6)

One possible way to start the interview was to say: “You answered my questions patiently and constantly and I have obtained an idea of your life and state of health.” The interviewer can try to summarize important information that resulted from the health questionnaire. This may help the interviewer concentrate on the individual interviewed and their individual characteristics.

The central phrase for starting the interview is the following:


I would now like to talk to you about your life in a more concrete manner. I would like you to choose a specific situation in your life, with a specific problem you had to solve, or a situation in which you had to make a decision. It can be a past or present situation.



The interviewer then tries to obtain more and more precise information on the situation the interviewed person just mentioned: “Now, tell me which aspects play or played an important role in that situation? Can you tell me a bit more about how you solved that problem?” The idea is for the individual to give details, give an in-depth description of the situation and everything relating to it. Questions like the following might be helpful:


How was it exactly? Could you please describe the situation in more detail? What else happened that was also important? Were there other influences [the interviewer mentions one of the influences already mentioned that was important in the individual’s behavior] in that situation? Do these same aspects you talked about affect other situations in our life as well? Were there other influences [the interviewer repeats other situations one after the other] together with the mentioned influences? Are these influences always the same or do they vary?



Categories of the Control Quality of Social Choices of the Individual

The ideal quality of the social choice is characterized as an interaction where the person is both active and passive. The interactionist form of social choice is the most complex and defined. Within the same situation the social choice contains the reasoning for a reciprocal relationship. This interaction is experienced as a permanent and mutual influence of endogenous and exogenous behavioral factors. Individuals making this form of social choice are not just subjects or objects, or even partially subjects or objects, but instead see themselves in the same context as subjects and objects. This interactionist form of social choice serves as the criterion for judging other forms that may also be observed.

The determinist-additive quality of a social choice is characterized by two monocausal forms of social choice. Exogenous and endogenous convictions run parallel; both are determinist and without apparent connection within the same situation. Persons with this control quality of social choice see themselves as determined by themselves and others within the same situations.

The exogenous form of social choice can be designated as an external quality of social choice and is characterized by having the external factors of influence, such as other (powerful) individuals (husband, wife, partner, children, parents, boss, superiors, friends etc.), institutions, material conditions etc., seen as the factors determining life. General circumstances, society or social or economic situations are seen as determining the social realizations of the individual. Behavior is reactive and its consequences are seen here as externally dictated, similar to those seen in a psychological mechanist vision of oneself. Individuals with this monocausal reasoning see themselves as objects of their environment.

The endogenous quality of social choice can be called the internalist form of social choice and represents, in a way, the opposite of the aforementioned. Here, the endogenous factors of influence, such as talent, will (mental force, energy or the ego), aptitude, abilities, motivation, determination, perseverance and efforts, are seen as the essential causes of one’s own choices, conduct and consequences. It is all a figure of thought, which in psychology can be denominated as personalist. Individuals see themselves unilaterally as subjects of their environment. They explain their actions in a determinist or monocausal way, just as the external or exogenous form of social choice does.

Finally, there is the fatalist vision or form of social choice. This form believes in the determining power of coincidence, fortune, serendipity, bad luck or life’s own destiny. The social choices, behavior and its consequences are not associated in a causal manner with factors inherent to the person or the environment; these factors cannot be or can hardly be described; both life and behavior appear more as remote and unexplained, incalculable and unpredictable.

Table 9.9 presents an overview of the possible control qualities of social choices that are expressed in a sequence of an interview (Leher and Denz 2005: 63).

If the interview sequence is determined by unpredictable influences, the control quality of the social choice narrated in the sequence is fatalist. If it is determined by external influences, the quality is external. If the sequence is determined by internal influences, the control quality of the social choice of the sequence is internal. If the sequence is determined by all the influences together, but with no mutual connection between them, the control quality of the sequence is determinist-additive; and if the sequence is determined by all the influences together, whereby the internal and external factors influence each other and the social choice results from a mutual interaction, the sequence is interactionist. If there are no concrete influences, it is not possible to evaluate the social choice control quality of the sequence.


Table 9.9 Control Qualities




	Control Quality
	Characteristics of the Social Choice and Realization



	Fatalist
	The sequence is determined by unpredictable influences



	External
	The sequence is determined by external influences



	Internal
	The sequence is determined by own influences



	External and internal: Determinist-additive
	The sequence is determined by all the influences together. There are internal and external influences, but they have no connection to each other. Depending on the situation, one type of influence may be more important than another



	Interactionist
	The sequence is determined by all the influences together. In the same situation are internal and external influences. The internal and external factors influence each other mutually in the behavior



	Impossible evaluation
	There are no concrete influences on the interviewed person





Data source: Leher and Denz (2005: 63).



Interview Analysis

The first step in the qualitative analysis was to establish the interview sequences. A sequence is defined as one general topic with coherent content. The beginning of a sequence is characterized by a new topic relative to the one spoken about in the previous sequence, and the end is characterized by a change in topic.

The most important step in the qualitative analysis of the interviews concerns the evaluation of the control quality of the social choices that were narrated as realized by the interviewed person.

One of the interviewers took 59 of the 624 interviews. I never saw the interviewer again and he never submitted his interview data; furthermore, it was impossible for me to make the interviewer responsible or accountable. This experience of helplessness and of being at the mercy of the fragility of Bogotá’s social situation made me aware of my own vulnerability. I continued analyzing the remaining 565 interviews. Table 9.10 (Leher and Denz 2005: 258) shows the frequency of the 6,665 sequences from the 565 interviews according to their control quality.

At this point we have to say that the control quality of the individual’s behavior correlates with the socio-economic stratum in which the individual lives. Concerning the interactionist quality of control, we find 25 percent in Stratum 3 and 15 percent in Stratum 2, but 60 percent was to be found in Strata 4 and 5. The message is clear: poor economic conditions limit an individual’s possibilities to get a good education, to find a good, stable job and finally to maintain peaceful and durable social relations.


Table 9.10 Control Quality: Frequency of Sequences




	Control Quality
	Fatalistic
	External
	Internal
	Ext. and Int.
	Interactionist



	Frequency of seq.
	15
	195
	1,473
	4,086
	886



	% of sequences
	0.2
	2.9
	22
	61
	13





Data source: Leher and Denz (2005: 258).



Rereading the Interviews: Understanding the Control Quality of Social Realizations as an Indicator for Dignity

I now want to reread and present excerpts from the interviews in order to present empirical evidence for the description of the state of dignity as an effective social realization in Bogotá. I qualify the social realization of dignity in relation to the control quality of a social choice narrated by the individual women or men interviewed. In short, I use the control quality of the interviewed persons as an indicator of the quality of their social realizations.

Excerpts from the Interviews and Analysis of the Control Quality of Social Choices

About two-thirds of the social choices in the interviews concern the family: family life, the necessities of life and the family, sons and daughters, the importance of the family, gratitude for the family, violence within the family unit, economic problems of the family, single mothers and fathers, marriage, separation of the couple, divorce and pregnancies. Health problems, accidents and experiences of violence make up about one-third of the narrated themes.

For most women and men in Bogotá life is a struggle. It is the struggle for one’s family. This struggle absorbs and requires a lot of energy on the part of the women and men. Especially women and unwed mothers cannot continue their studies or other professional training. Everyone has to go to work, men, women and children, for themselves and their family. Here are some excerpts from interviews that talk about family life.

Interview 179: A Woman Takes the Choice to Be a Single Mother

Some information that the interviewer received from the answers to the health questionnaire may be useful in providing a better understanding of the interviewed person: a 36-year-old woman. From the health questionnaire we learn that the woman personally perceives her health status to be good, that in general her health is good and compared to her health situation one year ago more or less the same. About her family life we learn that her marital status is single. She gave birth to one child who is alive and lives with her. She had suffered no miscarriages or involuntary abortions. She is not pregnant at present. She has had no voluntary abortions. She lives in a rented house, but does not know how many square meters the house consists of. No other persons live in the house apart from her and her child. The neighborhood where her residence is located is good; it enjoys running water, electricity, telephone, sewers and natural gas. The type of lighting is electric, she cooks with gas, the supply of drinking water is adequate, and the quality of the water is good. One hundred percent of the economic contribution in her home comes from her. She decides how to spend her income. Sometimes there are conflicts in her home. She is always taken into account when decisions are made at home.

She has been living in Bogotá for 25 years. She is currently not attending university. She has a postgraduate university education and would like to have a doctorate and is hopeful to achieve that goal. Currently, she identifies as employed, working more than 48 hours per week. She has two jobs. She likes her jobs very much; her input is somewhat recognized by her workmates and a lot by her boss. She always takes part in the decision-making process at work and her jobs are secure. The climate in her workplace is good. She has achieved her professional goal. With her income she manages to live well, she never has difficulty paying the public services. Including housework she works 60 hours per week; she says she has 30 vacation days per year. She has never been a victim of any form of corruption. She feels effectively protected by the state. She has never committed or been an accomplice to an act of violence. At the local level she always votes, at the regional level never and at the national level regularly. She notes that there are not enough female candidates on the election lists.

EXTRACT FROM THE INTERVIEW (LEHER AND DENZ 2005: 138–9)

The woman narrates what was the most difficult decision she ever made: “Ok, the day I decided to have my son I already had the appropriate age. I already had something to offer to my son. I was already mature.” She was 26 years old when she made the decision:


For the company. I felt lonely. To have a reason to work for someone, to live for someone, a motivation in life, he was the motor of my life as some individuals say … Although it hasn’t been easy, because bringing up a son alone is not easy. There are decisions that you have to make and then you have to assume the role of the father and the mother in some situations … sometimes I have to be too neutral, not to take a position on one or another side.



INTERPRETATION

The woman belongs to the fourth socio-economic level; this relatively high level enables her to care for her son. The control quality of her social choice “to have my son” represents the interactionist form of a social realization: this woman was alone, made her own decisions and accepted her responsibilities. So the strong will and internal determination she embodies are obvious. Nevertheless, discovering that she was pregnant was, at first, a surprising “external influence” on her life. In this situation, the “internal influences” of her good economic situation, her “maturity” and her “loneliness” are also described in the context of her difficult social choice. Clearly, she describes her reasoning as reflecting the external and internal influences together. There is a reciprocal relation in this decision situation. Her son is her most important motivation, as evidenced by her statement that “he is the motor of her life.” The effort to “bring up a son alone” consumes the energies of this single mother and absorbs her life. It is legitimate to interpret this interaction as being qualified as a permanent and mutual influence of endogenous and exogenous behavioral factors. She lives to react according to the external exigencies of a difficult life, and the companionship she has with her son not only gives her joy, but also meaning to her life and happiness.

Interview 165: I Told Him Not, But It Doesn’t Matter, No Matter If We Have to Drink Sugar Cane Drink Since We Stay Together

A single mother who belongs to the third socio-economic level narrates the following story (Leher and Denz 2005: 140–1). The capability of this mother to get along with other individuals in order to overcome the exigencies of her life is surprising and is an example of the interactionist control quality. When she was pregnant (external influence) she wanted her partner to stay with her to start a family (internal influence). For economic reasons the father of the child did not want to do this (external influence). Her academic education is an important tool for approaching her observations, and her ability to connect the diverse external and internal influences is surprising. The woman is 37 years old and talks about the fact that she cannot cohabit with the father of her baby.


I mean, at the beginning he was the one who made that decision that we couldn’t be together, because of the economic situation … OK! Those kinds of things. (Already) And I told him not, but it doesn’t matter, no matter if we have to drink sugar cane drink since we stay together, the three of us, no matter, because we were already three, not just two.



In this situation of a decision to start a family with the father of the child, the woman describes the father’s decision and her argumentation and finally the social choice to separate. External and internal factors influence each other mutually in the woman’s social realization. Finally, they split up and “he has not done anything to organize a family.” The baby “didn’t affect him.” She asks for health for her life and work, and


a work opportunity, to satisfy not only my needs, but also the needs of the person who is with … with me. The possibility of developing the projects I have and to give opportunities for employment, not only for my own benefit, but also for others who … who also need this help.



From the answers to the health questionnaire we learn that the woman had an abortion when she was 24 years old with the help of a doctor, but does not speak of that in the interview.

Many interviewed persons are very conscious of the need for a good education in order to get a job and be able to make a living. The young man in the following interview who can afford to make education his priority is a rare exception for a person from a low socio-economic level.

Interview 151: For My Life, as an Academic Aspect, Study Is the Most Important Thing

It is not only important for young people to extricate themselves from poverty, it is also important to go to university and get an education, and then one can think about starting a family. The young man in the following story is 19 years old, belongs to the second socio-economic level and has just entered the National University. In the interview (Leher and Denz 2005: 160), he talks about the most important thing for him:


For my life, as an academic aspect, studying at the university, is the most important thing. That is what takes first place, because [of] … my family. I always devote most of my time to that and I worry about that.



He speaks of positive emotional experiences in the National University,


I have had the opportunity to meet two or three very nice girls. Yes, I have lived that. A positive thing is that you meet different individuals, different ways of thinking and that is positive, because you learn to know the different points of view of these persons. In general, I haven’t experienced anything unusual.



Interview 180: The Child’s Illness Led to Becoming Self-Employed

A mother does everything in order for her son to succeed. A woman, who is 37 years old and belongs to the fourth socio-economic level, narrates the most important decision she ever made, using the interactionist control quality.


When my oldest son was born, umm …, he was born with a congenital spasm and a hemi corpus; because he was too big when he was in the womb, eh … and that caused an osteomuscular atrophy. When he was born, he was born also with, with asthma and a bronchial problem. At that time, I was working, eh … with pathology, as a therapist. I was working with autism and I had to make a decision between fighting against my son’s problems in order to succeed, and working. I made the decision, I started the institution and I succeed with my boy and, and now I have this institution.

(Leher and Denz 2005: 149–50)



The woman has always wanted to have her own institution. As a therapist she worked on the project and, with the support of many individuals, she finally achieved her goal. In her situation, the external factor of being confronted with the congenital difficulties and special needs of her son is strongly connected with her “commitment” and decision to give her professional career a different direction (internal factors). External and internal factors in the same situation influence each other mutually in her behavior.

At the end of the interview, the interviewer asked if answering the health questionnaire had any effects on her. The woman answered that even in the brief moments of reflection that the questionnaire allowed, she became conscious of the fact of her “extra” commitment to her work. In the end, she says, this extra commitment is justified because she does it for the bigger picture that she and her colleagues are realizing in the development and stimulus of the multiple intelligences of the children, not only her son, that are cared for and treated in her institutions. They work with children with pathologies—I presume she was referring to congenital malformations and all types of neonatal pathologies—as well as autistic children and children with different deficiencies, and she is convinced that their extra work with these children is worth it. The woman has a university education and training as a therapist. This training and education are important in two ways. First, they give her the professional skill to work in association with a medical center and then to treat her own son so that he will become healthy, and at the same time she is able to open an institution for other children with similar handicaps. The training is important for the second reason that it gives the woman an indispensable feeling of self-confidence and trust in her personal and professional capabilities.

Interview 73: A Man Cannot Overcome the Separation He Caused by Infidelity

A 61-year-old man from the third socio-economic level narrates the difficulties he had in his married life (Leher and Denz 2005: 151). He says that “the only serious problem I had in my life was my divorce.” The divorce came after he was married for 30 years:


It was ten years ago and it is something I couldn’t deal with. It marked my life and I see that even if now I have a peaceful and stable life, my past is going to haunt me until the day I die. That’s why I think this is the most … one of the causes that have marked my life the most.



The cause of the divorce was his infidelity. But his wife


began to exasperate my life … and they demoted me to second position. I was very chauvinistic and I lost all my authority at home. They began to treat me disrespectfully and … and my wife was always repeating and repeating things, so I began to distance myself from them. I should never have done that, but I did.



It has been a painful situation for his younger son, and the three older sons, who are in the United States, reacted violently. Nowadays, the economic aspect determines his life. Because he realizes that he destroyed his marriage, he now focuses his life on material things. He wants to acquire things, properties and luxuries to give to his sons and grandsons. But he always talks about his wife in a good way, saying that she is “a complete person, she is very understanding, lover, good wife, but the number one is, and has always been, the number one. I think I’m going to think that way until I go to my grave.” His personal decisions to be unfaithful to his wife and the external influence of his wife’s reactions to his infidelity are narrated as somewhat separate and different situations. In the situation of his infidelity, he did not think of the consequences it would cause for his family. The importance of his wife to his life is not connected to his behavior that destroys his marriage. The internal and external influences apparently have no connection to each other. Corresponding to a determinist-additive control quality, depending on the situation, one type of influence is more important than another.

Interview 164: The Risky Decision to Change Jobs

It is well understood that the choice of career and partner are important decisions in any life. A man, who is 44 years old and belongs to the fourth socio-economic level, narrates with a clear internal control quality a situation that is determined by his own factors of influence (Leher and Denz 2005: 152):


I think I made three important decisions in my life. First, when I finished my studies at school I needed eh …, to decide what I was going to study, eh … the professional life. The other one was the change in marital status, when I decided to get married … and … and the third one was the change of job that sometimes one has to make and one has to make the decision between quitting a job, or keeping up with … the eventual job, or looking for a new one.



He describes the aspects that influenced his decision to change jobs: “First, the economic and home stability, of … of the job and there are decisions that sometimes … take much time, because it is always complicated, taking into account the eventual situation of the country, one can’t make decisions lightly.”

Interview 202: The New House Was a Very Nice Surprise

A woman, who belongs to the fourth socio-economic level and is 53 years old, narrates with a determinist-additive control quality (different situations are determined by internal or external influences, without mutual connection) the following story.


I had decided to not leave the apartment we were living in, but eleven years had already passed. It is supposed that it was already time to leave there. My husband asked me if he could begin with the construction and repairs at home. I told him that he could, but I never imagined the problems we were going to face, because the cement and the dust fell all over us. We began to eat with our hands, to sleep on the floor because we had to dismantle the beds. We got sick, my daughters got sick of the bronchus and my grandson too. Therefore, we decide to go out and look for a house, or an apartment, but it was not possible. One day, my husband and my daughter went out to … I stayed at home with a constructor, they went out to look for and they found a very nice well located apartment, but they did not tell me. They wanted to give me a surprise … it was a very nice surprise. Therefore, they never talked to me about the apartment and anyway we were urged to leave. Therefore, the time to move arrived and it was a very nice surprise, because the apartment is big, comfortable and a very nice apartment. I feel very happy, everyone feels happy and people who have come to see it love it. It is very comfortable and I’m very happy.

(Leher and Denz 2005: 152–3)



Interview 302: My Father Was Violent with My Mother and I Married a Man Who Is Violent with Me and Together We Try to Understand Each Other

A woman, who is 38 years old and belongs to the fourth socio-economic level, talks with an interactionist control quality about the violence in her parents’ house (Leher and Denz 2005: 163–4):


That happened in the house of my father and my mother. There was anger from my father’s side and because of that … it caused physical and verbal violence. You confront the other person, because you want to protect your mother, no matter how, answering verbally in the same way, but it changed, because it doesn’t have any good results, it makes things get worse … They lived this situation all their lives, since I was conscious about that until the day they got divorced, all the time.



The woman describes how her mother faced the violence from her husband:


Controlling the anger in the marriage, something that you have lived in the family and you have to live through that again. The way to face it is to try not to change things by yourself, but to trust God, who can change everything, also learning to be quiet when your husband is angry. This is something difficult, because you are used to answering with the same anger. So it’s difficult, but you have to be prudent, be silent and control yourself. That was the big difference.



Although she also married a violent man, she and her husband are learning ways to overcome this situation with professional and spiritual help.


It was difficult for me to face the same situation in my marriage. It is something you do not expect to experience again, but to face it again and the challenge is to say I don’t want this, I am facing it, so what can I do to figure it out? What can I do in order to not suffer the same? How did I face it? I am fine. At the beginning crying, expressing outbursts of anger and looking for psychological support, but never from my family. My family does not know anything, never … nobody knows it. Looking for psychological support, going to the Church and doing this I concluded that what I’m doing now, being quiet, prudent and leaving everything in God’s hands … Crying and expressing outbursts of anger … There was an increase in the aggressiveness and there wasn’t anything else. Nowadays, when I try to be quiet and prudent at the end of an argument the person recognizes their mistakes saying, yes, I made a mistake. I’m doing my best, so it’s improving … Its better, I would say that it has improved to seventy percent of the one hundred percent it was when we got married. Going for psychological support, going to the Church, reading a book called “How to control the anger” and … and having dialogue. We have tried to talk about the problems. For example, last night we went out to take the dog for a walk. It was late and he asked me if I had the keys and I told him I had them. When we came back, I realized I did not have them; I had the keys for the car … I thought he was going to get mad; in addition, we spent half an hour ringing the bell, because my son was at home. After that, he told me it was difficult to think in those moments. It is satisfying, because you feel anguish. I made a mistake and now we are going to argue and all these things. On the other hand, today, we went out to ride our bicycles and when I passed him he got mad, and when I stayed back he also got mad. I did not say anything at that time, but when we came home I told him, “you argued with me all the time.” He told me, “yes I know, you’re right, it’s true.” He recognizes that he has a problem and it helped him a lot.



The woman reflects on things she did to change her behavior as follows:


I think that the most important thing I did was to be in his shoes. Learning to understand that my husband’s problem is like an illness and I have to learn to know it, to handle it and to help him to recover from it. I have to help in order to not make more mistakes that lead to that kind of situation. When I thought in myself, in my own pain, it was difficult and now I think more in his feelings than mine, so there is reciprocity, because he is doing the same. He knows what makes me mad, so he’s changing these things; we focus the energies on loving us.



Interview 114: Married Daughter Gets Divorced but Keeps Support of Parents and Brothers

The woman who tells the following story says that most of the time, support from the family remains. When a married daughter gets divorced, she needs the support of her family for herself and her family; that is, for her son. A woman, who is 41 years old and belongs to the third socio-economic level, talks with an interactionist control quality about the separation from her husband, the father of her son, 15 years ago, because of her husband’s infidelity. She describes the support of her family (Leher and Denz 2005: 169):


My brothers, or my family, didn’t reject me, or abandon me. On the contrary, they supported me and helped me. They also helped my son emotionally and they gave benefits to keep on working and studying with enthusiasm, because I was depressed, but they gave me great help.



She talks about the effects of the separation on her life:


maybe, now that I am beginning a new emotional relationship … At the beginning, I rejected him and I protected my feelings, because I did not want to live through the same thing again. It was difficult to adapt myself, we have been together not so long, but I realized that life is giving me another chance. God has also given me another way of seeing life; I understood that everyone is different, has a different way of thinking, behaving, and it’s a new opportunity that God wants me to live; to find another way of feeling, seeing, expressing, listening to other individuals, feeling proud of myself, and now, I’m living it and I thank God.



Interview 112: We Lived Together for 34 Years, 5 Hours and 20 Minutes

A woman, who is 72 years old and belongs to the fourth socio-economic level, narrates with dignity her suffering on becoming a widow (Leher and Denz 2005: 171):


I arrived, came from Yoga class, I came home from the supermarket, in the car, I saw he had died suddenly playing chess. I thought I was going to get crazy, but I am a very strong person and I reacted in a good way. Thanks to God, I could overcome this situation even if it was a very hard blow; it was like if I had been injured by a lance, imagine when someone is injured in the chest with a lance from above to downward, the pain was terrible, we loved each other so much, we enjoyed life. He was a lawyer, 81 years old and his heart blew up. We lived together for 34 years, 5 hours and 20 minutes … and five years and a half of being friends.



To the question “Are you happy?” she answered:


Well, I’m not completely happy, because I don’t have enough money, because this situation is very difficult, but I have been spoiled by my sons, by my life itself and everything. I feel fine, very fine in the sense of love and everything, but the situation is very difficult. It’s very difficult in this country with all the taxes that the president has imposed. He’s killing us I tell you, and the increase in the gasoline every month is a terrible thing. He doesn’t think on … they don’t think … the ones who are at the top don’t think about the others, they don’t think about the common individuals They do not think about the common individuals and one day these individuals are going to rise in rebellion and it is going to happen much the same as in France. People are going to revolt, because of hunger. The French Revolution was caused by hunger; so, what is going to happen here? Here we have a time bomb that is going to blow up immediately—the displaced people. You imagine when these displaced people rise in rebellion … There are thousands of them! There are millions! The government doesn’t pay attention to them and it’s a spectacle to see all these people in the streets, children, men, sick women, pregnant women, all of them begging for charity and you can’t give money at every intersection, because you can be affected.



Interview 186: Mother, Divorced, after Accident, Social Worker, Ready to Return to Work

This woman, aged 31 and belonging to the fourth socio-economic level, communicates with an interactionist control quality (Leher and Denz 2005: 172):


About my life. I was born 31 years ago, here in Bogotá. Eh … my family is composed of … my father who died like … 15 years ago, more than 15 years I think, my mother, who is alive, thanks to God, eh … I have three brothers, Uh … my present marital status … I’m divorced with two sons, Valentina who is four years old and Daniel who is three years old. I am a social worker, with a specialization in labor law, a degree in human resources management and I have been unemployed for two years. I’m looking for a job and now I’m sending out resumés.



She had an accident six months ago, of which she says:


Yes, I had an accident on January …, January 18 of this year. I had a traffic accident; I had two fractures, one of the foot and the other of the fibula. It has affected me a lot since I was incapacitated for three months and I think it is going to be prolonged more time, because of the physiotherapy. Until I can come back to the normal activities I am not … It has made it difficult to be accepted in some jobs … from those which I have received an answer.



She narrates the overcoming of her divorce as a maturation process:


In order to not depend emotionally on a person, because this person becomes like part of yourself and you say, I will die without him, but the reality is that it’s just an emotional dependence and … Well, I want to demonstrate to myself that I can keep going with my sons, even if I have the economic support of their father, but I can do my things in addition. It is important to find the positive side when you get divorced. Now, I can do the things I want and maybe when I was married I couldn’t.



The following excerpts from interviews document the many different ways a woman struggles to maintain her family. If not indicated otherwise, the sequences were qualified with a determinist-additive form of control consciousness. The woman is 32 years old and belongs to the third socio-economic level. She became pregnant when she was 27 years old and talks about the father of the baby and her parents’ reaction:


He went away. He did not support me and at home, I lived the most difficult situation, because my father ignored me and my mother was always telling me off, like reproaching me. So for me, the first five months of the pregnancy were distressing, because I didn’t count on them, I went to my friends’ houses looking for support, for an encouraging word, because from my parents I didn’t, I didn’t receive anything.

(Leher and Denz 2005: 139–40, Interview 91)



Interview 305, with a young mother who belongs to the second socio-economic level, shows that having a baby when surrounded by poverty and having to endure mistreatment from her alcoholic husband is a desperate challenge. The woman has to overcome difficult external influences; however, she does not lose hope and deals with these challenges:


That’s right, the relationship with my partner is not so good. Sometimes, sometimes he arrives drunk, he hits me, he mistreats me, he gets crazy and sometimes I get bored with that situation. Sometimes, I get desperate; I would like to get away. But … I have faith; I hope he changes for the baby and for himself. He says he loves the baby, but I don’t know. I think if he loved her, he would change, he would stop drinking and he would be more responsible.

(Leher and Denz 2005: 143)



A woman who is 36 years old and belongs to the third socio-economic level gives the following testimony. She discusses the most important thing in her life:


For me, the future of my daughters is very important, that’s why I make some efforts and I work. Because I have a job again, I want the best for them. I want them to succeed when they are grown up, as professionals and I want them to have everything, not only economically, but also emotionally. I think I’ve been more a friend than a mother, I’ve been very understanding … I’ve done with them all the contrary to what my parents did with me. Eh … they used to control me, they didn’t let me go out, they didn’t let me live. For that reason, I try to give them [her daughters] the confidence they need to … to achieve their goals.

(Leher and Denz 2005: 148, Interview 203)



A 23-year-old woman, who belongs to the second socio-economic level, gives the following answer when asked what has been the most important and meaningful situation in her life:


Well, I would say, that now I’m pregnant … it’s important for my life. My goal is to have my baby and that he may be healthy and strong. After that, I want to study. I want to begin my university studies, to … to give him a better way of life and … it has always been my … my… like my dream, but I couldn’t make it real, because I have had many husbands who have abandoned me, but this is one of the most important goals, to study and to give my baby the best things, the important ones. [Laughing] The important ones, I mean more things than the ones I can give.

(Leher and Denz 2005: 183, Interview 159)



Having to work in childhood, psychological mistreatment, unhappiness: both the past and the present are filled with sadness and suffering. A 54-year-old woman, who belongs to the third socio-economic level, recalls that


In my childhood, I never was happy, because since I was seven years old I had to help at home, washing, cooking. I did not have a childhood; I never played with my friends … I never had friends. I never went to a park; it was always like a trip. My mother was brutal … she did not allow me to have friends. Then I grew up and I kept on with the same routine. I was the older one and my mother’s ignorance, because my father was not ignorant, because he worked, but my mother was a very cruel person … I only had a boyfriend and I already got married. I had two kids and one of them died and the other one is alive. The first one was born and died from an accident when he was one year and four months old. He was burned in an accident and since the death of my son … my life has changed totally. I got divorced and … the separation from my son. Because of the quarrels, my husband told me that he was going to take my son away from me. I told him not to do it and I did not let him see him … that night he was gone and the accident occurred the next day. Practically, the death of my son was caused by that, by the problems at home. He died for that, eight days after the accident. We reconciled again, we stayed together one month and I asked my boy, crying that I could get pregnant and in that way I got pregnant. We separated again and when the baby was born, I made up with him again. The baby was six months old when we separated again and this is the moment in which I have 30 years of being divorced. That is the age of my son, thirty years, and I never, I have never been happy, neither in my childhood.

(Leher and Denz 2005: 161, Interview 230)



A man, who is 33 years old and belongs to the first socio-economic level, tells the story of struggling to live a decent life with his family. He left the countryside, bought a house, had sons and lives to keep going with his family. He does not ask much of life. He does not talk very much, but ten years ago, he relates, “The decision I made was to leave the countryside, because the work was bad, and to come to the city to see if it could improve.” The man was a farmer and “The coffee began to run out, we lived from the coffee, so it got worse, everything got worse.” Now, he works in a brick shop full-time and he is thankful, because he has been able “To buy the house and to keep going with it.” He talks about the external influences of his life: “The poverty, you never have what you need, there are many things that are necessary to live, but you don’t have them. The chance well, I’ve never, I’ve never played games of chance, nor something like that.” Life is important to him because of his sons: “Well, I don’t know. As I tell you, you have to keep going with your sons and the obligations … because, you have to love your sons and they are the most important, the most important in your life.” On coming from the countryside to the city, he says: “The quality of life gets better, because there I didn’t have anything, here at least I have a house” (Leher and Denz 2005: 174).

Widowhood and solitude often lead to depression, and a difficult economic situation causes further social isolation. The woman who gives the next testimony of her life belongs to the fourth socio-economic level and has a determinist-additive control quality. She is 71 years old. She was accustomed to a certain standard of living and now she is having difficulty getting used to her new conditions. Her husband was a lawyer, but he failed to leave “any retirement allowance” to his wife. She worked all her life with her husband,


And you don’t receive anything and it’s terrible to live like this … And that the men of the interviews think on the, on the widows, because nobody thinks on the widows, because they leave us to go adrift and you can’t find a job, because you can’t do anything, because you are neither an old woman, nor a young one.

(Leher and Denz 2005: 173)



Interview 267: 19-Year-Old Mother of Two Girls, Housewife and Working as a Maid since the Age of 12

Stories of young mothers without education or the will to get educated are heard very often. The 19-year-old mother has two young children. She belongs to the second socio-economic level, but, perhaps surprisingly, is able to communicate on the basis of an interactionist control quality. She works as a housewife and thinks about studying:


To have a better future. When I was twelve years old, I made the decision to work. I worked and bought my own clothes. I supported myself since my parents are very poor. They could not let us study so I decided to work for myself. I worked until the age of sixteen as a maid. I supported myself; I bought my own clothes. Eh … I have always liked working, because I don’t like sitting around, we have been very industrious. I learned many things, because sometimes when you come from the countryside you are very naïve … you learn many things. I learned how life in the city is, how you have to address individuals in order to talk, and many things. Eh … I always learned … that … what I didn’t know, I learned to cook, how to maintain a house. Eh … you have to be clean and you have to keep things clean. I never go out at night, to go to parties, I cannot do that, because my daughters don’t allow me, they are very little. Sometimes I go out, but I go out with my husband, but he always, sometimes arrives late … He has a motorcycle … I’m scared, because this place is dangerous, I’m afraid, because of the insecurity, but thanks to God nothing has happened.

(Leher and Denz 2005: 180–1)



Interview 377: Life Is Suffering and There Are Moments of Comprehension. I Do Not Regret Having Lived

The following extracts and summaries are taken from Interview 377 (Leher and Denz 2005: 212–16). The interviewee is a woman who is 51 years old and belongs to the fourth socio-economic level. She talks not only about her illness and spinal cord degeneration, but also about her difficult childhood, her alcoholic husband and her divorce. In the first sequence of the interview that runs from EN1 to EN4, the woman talks about her decision to change the medication for her disease. She was diagnosed with some form of spinal cord degeneration. “Bioenergetic medicines and oligoelements” do not sound like orthodox medical treatments. Nevertheless, the woman speaks of a hospital where “doctors had a well-known academic training.” I cannot judge the situation nor identify the pharmacological substance of the “two bottles with drops” that constituted the new medicine. Here I reproduce the sequence, “EN” indicating that the interviewed person speaks and “ET” indicating that the interviewer is speaking:


EN1: I think that the main decision that has been the most important for me was that in my serious physical condition, I was under medical treatment in a hospital with doctors who were very kind and had a well-known academic training. Nevertheless, with all these bioenergetic medicines and oligoelements, my organism didn’t accept them and I was intoxicating myself with these medicines, I was very bad, very bad. I thought I was going to die in those days. I had to take a decision and I stopped taking all those medicines; they were thirteen medicines. When I stopped taking the medicines, I tried the botanical medicine. Doctors prescribed just two little bottles of drops I had to take daily and I was scared, because I thought that this change from that quantity of medicine to two little bottles of drops, I was afraid of getting worse, because of the lack of medicines, but the surprise was that the decision was the correct one. It was a very good choice.

ET2: What was the illness the doctors had diagnosed?

EN2: Really, they didn’t tell me exactly the illness. With all the analysis and exams they did, they told me it was like a spinal cord degeneration that caused the degeneration of all the organs and the body.

ET3: How long did it occur?

EN3: Four long years ago.

ET4: During this time, how do you feel with the new medicine?

EN4: I kept taking that medicine, since I took that decision I keep on taking botanical extracts and in this moment, I feel much better, much better. I mean I feel that I have been recovering with consistency on the treatment, because you know that natural medicine doesn’t work as quickly as the other one, but it has been effective.



Analyzing the sequence, we observe that the disease, the doctors, the “thirteen medicines” and the “two bottles of drops” constitute external factors of influence. The decision to change the medication was necessary because the woman felt about “to die” (internal factor) because of the intoxicating effect of the medicines. The recovery that followed the change of medication confirmed the decision that the woman had taken. The external factors and the internal factors are described as mutually influencing each other in the decision. The control quality of this sequence therefore is an interactionist one and the interviewed person demonstrates a high degree of a much-reflected-upon interactionist control quality.

The woman tells of another very important decision she had to take in her life:


Another decision? Well, another very important decision in my life was when I had my first home in the country. I was living through very difficult situations, because I discovered that I had an alcoholic husband, he stopped drinking while he seduced me. When I found out, the situation at home got worse and my mother was suffering from cancer; I called to Bogotá and someone told me she was very sick; so I had to make a decision between being with my husband or with my mother. I decided to be with my mother, because she could die soon and I couldn’t be taking care of a home that didn’t have … didn’t have strength. I made the decision of getting divorced, of coming and of being with her and I got divorced, I broke that relationship.



The interviewer redirects his questions to the first decision asking: “Talking about that, I wanted to ask, for example, due to the situation of your illness: how has this situation affected your life?” The woman answers:


I have found many meanings to it. First, due to the aggressive situation I lived in my childhood, I have all these things hidden in my subconscious and I hadn’t gotten free of that. Nowadays, I’m a human being who can’t say that I’m completely happy, because it would be a lie, but I feel I’m a successful person. I feel that the things I’ve done help me see my horizon and my present in peace. I feel that with that situation, I changed the many myths and preconceptions I had about life: death, the good things, the bad things, wishes, frustrations. I discovered the equilibrium that somehow I feel it’s what makes you wiser and more successful in life; not to judge the situations we have to live, but to discover the equilibrium in each situation in order to not go to extremes.



The woman talks of the painful, traumatic and repressed external factors of her childhood: her aggressive father. We do not know about the long journey of working with herself and her early childhood experiences, we do not hear who helped her on the way, family or professionals; we only take note of the fact that the woman was able to face her experiences and “somehow discovered the equilibrium in each situation” of her life. When asked by the interviewer, “Would you be thankful for your life?,” the woman gives a positive answer. This answer is not a superficial one. This kind of spontaneous thankfulness for life sounds very strange to a European mentality, perhaps even a little bit offensive, because one does not believe the assertion and feels one is not being taken seriously as person. It is true, a European visitor to Colombia is not used to this mixture of thankfulness and poverty, the lack of solidarity and the deprivation of social participation, and yet the will to live for a better life. The interviewee accepts the sufferings of her life and even says more about the difficult things she has learned to cope with:


I’m thankful for God and life, in spite of … the more difficult experience I lived; the most difficult human being I lived with during many years was with my father, nevertheless I learned to love him. As an experience of life, it was nice, because it was hard to overcome all the traumas that my father left in my life; being alcoholic, depraved, irresponsible, absent; he was an absent father, but when he was near, he was very aggressive and it marked us; the needs, the poverty, the indignation, the lack of support for study, all this, but all this was necessary to become grown up, the good sense I have, because I needed such a father; I realize that he helped me to leave, overcome, transform the pride, the prepotency, the arrogance, the impudence, the audacity and I’m not saying that the audacity may be bad, but it was bad, because my audacity was harmful in the sense that it made me attack others, because of the pride, yes. So as a conclusion of all this, life is wonderful. Although at the beginning, living may be painful and it may lead to suffering, because after relieving the pain and the suffering, you experience moments of comprehension, when you integrate this comprehension with clarity and conscience. Nobody regrets having learned what you learn in life.

(Leher and Denz 2005: 216)



Interview 205: Because of a Heart Problem the Doctors Did Not Want to Give Me the Kidney

A young man of 26 years of age, who belongs to the fifth socio-economic level, narrates with an interactionist control quality his decision on whether to have an operation. Doctors had diagnosed the young man’s kidney and heart diseases at the same time. Initially, the cardiologist did not want to operate on him, but then acquiesced. About four months ago he had the heart operation, then, three weeks ago, he had a kidney transplant. The man recovered from the operations to the extent that he can get up, walk and do certain normal activities. The man had traveled 300 kilometers along the Cordilleras from Pereira to Bogotá in order to have his operations. He says about the important moments in his life:


My life was divided into two in the moment I decided to be operated on, because the doctors told me I had a heart problem and they gave me a fifty percent chance of surviving, and fifty percent of dying. For me, my life divided into two in that moment. Yes, and also I have faith in God since I had fifty percent.



The meaning of his life is, “Health and the second opportunity God gave me, because it’s a very valuable opportunity” (Leher and Denz 2005: 220).

Interview 102: No Help from SISBEN

SISBEN, the System for Identification and Classification of Potential Beneficiaries of Social Problems, classifies the individual citizen according to the six socio-economic strata. Strata 3 to 6 are assigned to contribute to the health insurance system. The citizens in the contributive group pay part of their monthly salary in order to finance the system. Strata 1 and 2 are affiliated to the subsidized group and principally pay nothing for medical services, but in reality a great number of pathologies are not covered—this especially concerns prescribed medicines—whereas the contributive group’s insurance covers almost all illnesses. Of the 624 interviewed persons, 15 percent belong to the subsidized group, but 17 percent of the interviewed are from socio-economic Stratum 1 and 47 percent are from Stratum 2. This means that 64 percent of the interviewed persons would have had effective access to the subsidized group. In fact, only 30 percent of the interviewed persons have access and the rest are forced to organize help in a different way (Leher and Denz 2005: 83). But there are also a number of persons who belong to socio-economic Stratum 3, who cannot afford to pay for health services.

The 54-year-old woman in Interview 102 belongs to the third socio-economic level, and is not able to pay into the contributive group from her salary, because she lost her job. The interviewer writes at the end of the interview:


This person has no job. Her husband stopped any support for the 18-year-old daughter when he learned she was pregnant. The money the wife receives from him is not enough income to pay for the contributive health system. For that reason, they do not have health care and the SISBEN does not help them, due to the socio-economic level they belong to. The woman had to look after her pregnant teenage daughter all alone, they had to look for someone in her family, in order to be admitted to the contributive group, to receive proper medical care during childbirth. I conducted this questionnaire and interview from seven to eight o’clock at night. This interviewed person was in a special moment for her life; it was a little bit complex to do the interview, because of the situation she was facing in that moment of her life, the situation of her daughter. She was very affected, she cried and the condition at home did not allow her to have privacy.

(Leher and Denz 2005: 238)



Violence

Of the interviewed persons, 21 percent suffered family violence, 39 percent suffered common violence and 13 percent suffered violence from the government or anti-state organizations (Leher and Denz 2005: 113). Of the persons who suffered family violence, 60 percent kept silent, 15 percent reported the violence to some person and with only 2 percent of the interviewees was there public denunciation of the violence in the family (ibid.: 114). Concerning common violence, the numbers are only slightly higher, and the silence concerning violence from the government or anti-state organizations makes up as much as 66 percent and public denunciation of it is a very lowly 0.8 percent (ibid.: 114). The people seem to have become used to the mentality that violence, of whatever type or extent, has to be taken as a fact that must be endured without any real chance of ending it with the help of the state. There is little trust in the effective functioning of the polity of Colombia as an institutional democracy demanding and enforcing the rule of law. I understand that given this kind of social vulnerability and exclusion from public political matters, the personal policy of women mainly consists of keeping up the struggle for their personal health. This struggle for personal integrity, health and security is left to the individual person. The individual woman or man in the interviews does not claim health and security as a right that has to be protected by the state’s institutions. There is little reflection on the state of institutional insecurity and violent conflicts in society.

Interview 103: Violence Is an Existential Threat to the Struggle for the Integrity of Oneself and One’s Family

It is a sign of real trust when an interviewed person, especially a woman, has the courage to speak in the interview of the sufferings they have to endure. The principle of keeping quiet is observed very vigilantly in Colombian society. Before the interview the interviewed woman never, ever reported the violence she suffered at home to anyone; she kept quiet. Evidently, there was nobody who would have been able and willing to protect her from the family violence.

The woman in this interview is 47 years old and belongs to the third socio-economic level. She begins the interview by commenting that, on the day of the interview, her daughter would have been 30 years old, but she was robbed and violently killed. This took place ten years ago, approximately; her daughter died six months after finishing her university studies. The woman overcame her daughter’s death, but it is impossible for her to forget and the death is a wound that never heals. For this woman, it was important to get divorced, because of the violence within the family unit. She wanted to give their sons a good education and a peaceful home where they could live in harmony. She endured 15 years of regularly being beaten and hit by her husband, who was not able to engage in dialogue and solved everything with violence. To the question “Would you like to ask for something for your life?,” she answered:


There is a wish that I win the Baloto, in order to give employment to many individuals and to do what I want; I like that, to do a social labor with all the individuals who are suffering this difficult situation.

(Leher and Denz 2005: 168)



In the case of the woman in Interview 103 there was public denunciation, but the guilty party in every case of common violence that the woman suffered, as well as in the case of the murder of a family member, was not caught, arrested and sentenced. She is clear about the fact that she is not effectively protected by the state, but does not make a connection between the lack of efficacy of the state’s institutions and the juridical system to protect the citizens and bring about justice by applying the rule of law.

Interview 269: My Stepmother Hit Us

People living in the low socio-economic strata are especially vulnerable and exposed to all forms of violence, whether private, public or state violence. An 82-year-old woman belonging to the second socio-economic level recalls the time when she was 20 years old and had just arrived in Bogotá, having left home due to the violence in her paternal house:


I didn’t know my mother. My father got married and my stepmother hit us, but she hit me more than the others, because I was the younger one; I suffered a lot with her. For some months one of my aunts took care of me, another three months and another aunt took care of me, so I never had a stable house. Practically, I did not have a real childhood. When I began to take care of myself and keep going, they forced me to get married to a man I did not love. So I ran away.

(Leher and Denz 2005: 162)



Interview 246: My Stepmother Hit Me with a Whip. So, I Left Home When I Was 12 Years Old

A man, who is 68 years old and belongs to the third socio-economic level, speaks about an important social choice he had to make:


The problem was that … eh …, when I was … young … eh …, my father became a widower. After five years of it, when I was little, he got married again. Moreover, we, nobody, we could not … we could not live together with her, with the stepmother. Therefore, we had to make the decision to leave … my young sisters, who were fourteen and fifteen years old, were married. And…, the older brother, the older one, had to leave and I who was the younger one, I was twelve years old, I also was gone and it was the moment I began to be out of my senses … We went away, we left without saying anything … we didn’t tell him anything. I argued with him, because … that woman … because I was still a kid, she had abilities to … to … make my life as if I were her son; hitting me with a whip and all these things … that idea of the parents of … of … of punishing their sons. Like if it was a way of education.

(Leher and Denz 2005: 160)



Interview 312: I Was Raped as a Girl

A young woman has the courage to overcome her pain and feelings of shame to give testimony that she was the victim of a savage rape. The woman, aged 27 and belonging to the second socio-economic level, is married and has a son. She talks about her childhood:


I never lived with my parents. I was raised by my grandparents. My grandmother died a long time ago and I lived in the countryside, and I had a problem. I was raped. I was raped as a girl. Now I am 27 years old and suffer from uterine cancer, but my husband supports me, he and my son give meaning to my life.

(Leher and Denz 2005: 221)



Interview 313: I Have Lived with Violence All My Life

A man, who is 56 years old and belongs to the second socio-economic level, recounts the violence during his childhood. As a child he had to flee his native village to become one of the many people who live as internal refugees and are effectively exiled within their own country, Colombia. He participated in social organizations (agrarian trade unions, member of local councils and others), and there he received an education on social thought. The man says:


Well, we have already talked about the violence in this country and since I was five years old, I suffered from the severity of the violence. That was one of the most tremendous dangers since I was a boy, but I have lived it all my life; I have lived with violence in practice, I have lived with violence all my life. Recently, I left … I left my village, more or less, ten years ago, undoubtedly due to problems of public order. But you arrive in the city and you also find some difficulties, the lack of money, of all that is necessary to survive. Nevertheless, I have overcome some difficulties to survive, but the violence is one of the worst dangers that we have had to face in life. When I was five years old, I had to walk by very mountainous, very cold lands, running away from the bombardment conducted by the State against civilians; Rojas Pinilla’s1 violence. I remember as if it were yesterday. I was six years old and we suffered from the attacks with machine-guns, with bi-motored airplane, the military persecution; eh … I survived and knew for instance the crimes, the massacres, conducted by the Colombian state in the city of Nuevo Mundo. In Tolima, where peasants were congregated in order to give safe-conduct, they were located in a line and the official forces of the State assassinated them with machine-guns; killing ninety-nine percent of them; and there some of my relatives died. But then we came back to our region and we were still kids, but there we suffered again from the official violence conducted by the National Front2 through the paramilitary gangs that were organized with the money of the rehabilitation; that was used by the individuals who deserted from the guerrillas in order to pursue individuals who wanted to settle in their region and organize again their society We were pursued by the governments of the National Front. We had to protect ourselves, but during that process, we had to bury many relatives. The organization and participation, as a young person of sixteen, seventeen years old, made possible the pacification of our region, which was again … the process to achieve the peace was again affected; that participation process of the society in the productive activity, in the social activity, because of the attacks in Green House in the nineties; December 1990; eh … many of the places were bombarded, attacked with machine-guns and the civilians were the target, because in those places there were no guerrillas; nevertheless, many years after that, the air forces, the army caused much panic and we participated in an exodus with the municipal heads of our region. Eh, we saw displaced individuals who had to walk three, or four days. Individuals who arrived naked, dehydrated boys due to hunger, thirst and I went to the … to the municipal head of Fusagasuga and then to Bogotá.



Also, he judges the eventual situation of the country negatively:


Today, it’s worse. Today, it’s poverty. It involves new areas in our Colombian society and individuals who have been traditionally poor. Well, eh … we are in … a misery condition, if we can say it is misery. We aren’t suffering, because of hunger, but because of misery. The hunger is setting up in Colombian society, while some families, some monopolies are getting richer, other’s monopolies reinforce their wealth; the … the development and the wealth in Colombia is in a few hands and the misery, the hunger, and the collapse are part of the majority. Today we live in very bad conditions and this situation is worse than the situation of fifty years ago, because the misery involves new social areas.

(Leher and Denz 2005: 224–5)



Interview 383: One of My Cousins Was Kidnapped a Week before by the Guerillas

A woman, who is 36 years old and belongs to the third socio-economic level, lives with her mother and her daughter, and she says, “In my home there were no men.” She made the decision to be in charge of her mother’s micro-enterprise and studied. The important things for women are, she says, “The health, the family, the tranquility, friends and the sincerity.” She is thankful for her life, “Because of everything I have achieved, everything I have thought, thanks to myself, because of the efforts I have made.” The woman asks of life “That the guerrillas may not exist and we can live in peace.” Five years ago, the conflicts with the guerillas began on the land where she had a farm to grow produce that she sold in Bogotá. After the interview, she told the interviewer that the previous week one of her cousins had been kidnapped and her family is worried for his life (Leher and Denz 2005: 225).

Interview 185: The FARC Killed My Brother Who Was Working with the Indigenous and Spoke up Against the Crimes of the Guerillas

The FARC (Revolutionary Armed Forces of Colombia) is a guerrilla movement that has been engaged in armed conflict against the state since 1964. The political violence affects all of society and causes suffering to the families of the men who join the violent groups. A woman, who is 42 years old and belongs to the fourth socio-economic level, narrates her story:


Let’s see. My life is divided into two, it left its mark on me … the first situation … the marriage failure, left its mark on me when I was twenty-three years old. Eh … this situation left its mark on me until I was thirty-three years old when I met another person who now is my husband. He is a person who has fulfilled my life. I have two sons with him and in fact, my life began when my sons were born. When I was thirty-five years old, my first daughter was born and then I was born again when I got pregnant the second time, my son nearly died and I saw the magnificence of God; he gave me the strength; he really gave me … he showed me the person he was and I also had an experience with angels. Eh … another thing that changed my life was the death of my mother three years ago. She was like a partner, like my buddy as we say, my friend and she died in a very tragic way, but I had the strength to accept her death. Before her death, I asked God to let her die, because she was suffering; that was the most beautiful miracle he did for me. In this moment, I’m reconstructing that part, that terrible pain I filled it with the love for my father; I live with my father. I have a beautiful and stable marriage, a wonderful, responsible husband and beautiful sons. We’ll see what else life is going to bring.



She talks about her brother who was killed when he was 36 years old:


Yes, the death of my brother, the death of my brother, because my brother was my idol. He was a very important person. A person with very different ideals; he believed he had to help individuals. He gave too much of himself and related to his university, he looked for another … My brother was a person … The change in my brother was this: my brother was a person who, eh …, he always studied with priests. We always belonged to a good family, we were very respectful and when my brother entered the university, a public university, the National University, he had a shock about the existence of God, the issues of atheism and the materialistic philosophy that was worked at the university. Like a Marxist Leninist philosophy that is imposed in a certain way on the students. My brother had an epoch in which he changed his ideals and adopted Marxist ideals; he became a member of the communist party of Colombia. He was a person. As a student he was an urban guerrilla, he thought it was a way … He got involved in that due to his youth and he thought it was a way to obtain something for individuals. In fact, the philosophy was people philosophy. Then, my brother understood that it wasn’t something real and he was working in a program offered by the government; he participated in it in order to work. He was working with an indigenous group, he was working with the mayor’s office, with the indigenous and in a certain moment, he denounced the FARC in a meeting organized by Amnesty International. He talked, denounced the FARC, the way they treated individuals and they killed my brother. So this left its mark on me, because I always saw him as … the biggest … It was the idea that he died, because of his ideal, his things. He found his ideals again, because it wasn’t the right choice, the guerrillas weren’t the path, but working for the community and in a certain way he was attacked by them, he was a victim of them. When he was killed, there were many slaughters in the region and the prosecutors didn’t do any removals of the bodies. My brother was killed at 8 o’clock at night; they didn’t do the removals at night, but the next day. When we knew he was dead, we could rescue his body three days after his death, eh … because of the matter itself, because of the removal, because of the bad weather, until we found a light aircraft in order to move the body; on Wednesday, he had more than seventy hours, almost 72 hours of death. So, in order to bury him, so it was a very hard moment, it was hard to find the body in … almost decomposed. That was very hard to handle, that situation of, of pain; the pain of my mother, my father. My brother was my friend, my partner, so this process was very hard. I had to be the responsible one at home, I had to do all the tasks, then I received threats of death from the FARC; they used a person … I had to change telephone number, because of the threats, to look for a reintegration program in order to find protection. [All this] helped me to grow, to believe in life. It has helped me to understand that … And to know that at the beginning you believe that … you live with life, but you don’t know that you are going to die. With the circumstances of my brother and my mother, I have understood that you are one of them, that you have to wait for the moment that … is already prepared. I wouldn’t like to die right now, because I have two little sons. On the contrary, I ask God that he may give me more time to guide them and when they can do their own things, I can go in peace.



The woman recognizes the fact that she


didn’t want to tell this entire situation about my brother, because I don’t like it. Because I don’t want to feel maybe frustrated and to feel maybe chased again; in certain moments I was scared and also my family was afraid when we were threaten by the FARC, because of the problem with my brother. For that reason, I don’t talk about my brother, rarely I talk about it.

(Leher and Denz 2005: 226–8)



Interview 368: The TransMilenio Bus Ran over Me and the Company Does Not Compensate Me

I present the following interview (Leher and Denz 2005: 176–9) in its almost complete form, where the interviewed person talks about the importance of family, work, the unemployment problem, burdensome economic conditions, marriage and the terrible effects of an accident and all the efforts to deal with this crisis that threatens the existence of the family. The man interviewed is 26 years old and belongs to the second socio-economic level. As previously, “ET” indicates the interviewer and “EN” indicates the interviewee.


ET1: Ok, I thank you, because you have collaborated with us with general information about your health and now I would like you to talk about any situation in which you had to make a decision which was very important for you, for your life.

EN1: I would like to sue, because I have not been in a good situation economically speaking.

ET2: But why would you like to sue? What situation are you referring to? Tell us what happened.

EN2: Because now economically speaking I’m very bad, I was run over by a TransMilenio bus, and nobody wants to respond.

ET3: How long ago did it happen that you were run over by the Trans-Milenio bus?

EN3: It was one month ago and I don’t have money to pay the rent. I’m living on my mother-in-law and she is the one who supports me, my wife, my daughter, and so that’s why I would like to sue in order to support myself.

ET4: Talking about the situation that occurred one month ago, what happened?

EN4: The TransMilenio bus ran over me, it crossed the semaphore when it had the red signal.

ET5: What happened to you in the accident?

EN5: Doctors took out a kidney. They also took out the spleen and I have a broken foot. It’s missing time to get over the kidney, and the spleen removal, because I have to rest at home.

ET6: Who paid for the surgery and all the expenses?

EN6: My family paid half of it and we are paying some bills. The other part was paid for by the insurance of my motorcycle and that’s why I want to sue. I already sue the TransMilenio, but the persons in charge don’t want to respond, because they make part of the government. For that reason they don’t want to respond.

ET7: When did you sue the TransMilenio?

EN7: I was in the court of law three days ago suing and giving my testimony.

ET8: What are you asking for in the claim?

EN8: To get a new kidney and also a new spleen, because I feel very bad without them.

ET9: Do you want them to pay for the transplants?

EN9: Yes, I do, or that we arrive at an adjustment in which they give me insurance, in case I get sick, because I don’t have anything.

ET10: Like an indemnity or compensation?

EN10: Right, like an indemnity in the case I get sick due to the lack of the kidney or something.

ET11: What has been the answer of the court of law? How much time will the case last?

EN11: They told me the case will last between one and two years, and they didn’t know if I could win, or not, because I have a lawyer paid by the state and these lawyers aren’t good. The persons in charge of the TransMilenio have three lawyers, so for that reason I have to wait to see what happens. They told me I need evidence and I have already given the evidence to them, and the case takes between one and two years.

ET12: Emotionally speaking, how do you feel?

EN12: Too bad, very bad, because at night, I feel a lot of pain in the stomach’s wound and when I go to the bathroom I get desperate, because I can’t defecate. I have been very desperate and economically speaking I have been very bad. Here, where I am, I have anemia, because I don’t have red globules, because I’m not eating well. I’m not eating the food that the doctor advised me to eat, but I eat what I can. Nothing else, because economically speaking at this moment I don’t have money to support myself.

ET13: Has it been a very complex situation for you?

EN13: It has been very difficult for my wife, my daughter and me.

ET14: How has this situation affected them?

EN14: They feel very bad. My wife looked for a job as a maid and she works just two days and with that we try to support ourselves, to pay the bills and the rent. We haven’t paid my mother-in-law, so all this situation makes me desperate.

ET15: What have you done to face this situation?

EN15: To face it I have had a lot of patience and I have begged God for help in order to go through this situation with my wife and my daughter, because for me, I think these are God’s tests that one has to overcome.

ET26: Would your life be more influenced in the sense of external influences? Why?

EN26: In that one, because for example my family … I would like that my family may be fine, that they wouldn’t be going through this situation; that’s why I say that one, because I get worried about my family, for my daughter and my wife. You don’t know when and how you are going to die, so I would like to give them something in order that in the future, they don’t suffer what we are suffering now: starving, paying the rent in order to have at least a place where you can live and be fine, where nobody annoys you. Friends have a great influence on you, some of them influence you to have bad habits; but it’s up to you, isn’t? But in this life there are no friends, I don’t know, that’s my past, because friends lead you to many problems, many conflicts and that’s why friends don’t influence me. I prefer to pay attention to my family in order to give my family a good future. …

EN30: I’m twenty-six years old and all these years I have suffered a lot. I have been starving, I have been in the streets, I have been suffering a lot looking for something to eat; when I was single, I tried to rob in order to eat, because I didn’t find a job, I didn’t find anything. I didn’t have any place to live and my brothers were the ones who supported me and from that moment I have keep going and I didn’t have to rob. But, now nobody helps me since I have my wife and children, each one took his path.



The interviewee’s situation is dominated by the terrible external factor of the accident with the TransMilenio bus, the rapid transit system that serves Bogotá. The TransMilenio Company is a public–private partnership that receives no subsidies from the government (Wikipedia 2017). The consequences of the accident on the health of the interviewed person are terrible. There is also the external factor that a fair trial may be difficult to achieve because TransMilenio, with its lawyers, can overpower the plaintiff’s chances. The officials of the court of law frankly admit that “the evidence” to take legal action against TransMilenio has to be presented by the plaintiff. Nobody notified a police station to take down the details of the accident. The notion of a police station being nearby or a police official or officer being available to attend such an incident contradicts the facts of the poor public security situation in Bogotá. And the young man does not have the funds to privately investigate and document the details of his accident. The interviewed person receives help from his family, but he would like to get money to maintain his family and not have to be dependent on his mother-in-law. The interviewed person shows a strong will. For a person without much education to take legal action against TransMilenio demands courage and determination. Poverty in this interview shows its many consequences—loss of bodily organs, poor health, no job, no money, under-nutrition, no access to fair justice, no access to social security, dependence on the family—that can deprive a life of the social realizations that correspond to a life in dignity.

The Control Quality of Social Realizations as Indicators for Dignity

Were there more than a handful of “Sans Culottes” who read Rousseau’s Social Contract in the late eighteenth century? It is unlikely, since the majority of the people at that time could not read or write. But without the revolt of the peasants who were starving in the winters, without the perseverance of the working-class urban laborers and the tradesmen of the lower middle class who fought for economic and social equity and popular democracy, and without their resilience against all counter-revolutionary efforts, the philosophers of the Enlightenment, revolutionaries, officials, functionaries and members of the National Convention of middle- and upper-class backgrounds would not have been able to realize their revolutionary policies and enact legislation. Insisting on the peaceful democratic evolution of society and respecting the dignity of the individual woman, man and queer is the end of effective Human Rights law rule. Rousseau’s thoughts on autonomy and dignity may still legitimately concern every woman, man and queer, rich or poor, educated or erudite. It is true that for the women, men and queer living in precarious conditions and exposed to a fragile equilibrium to maintain their personal integrity, a lack of education means it is impossible for them to reflect on their lack of Human Rights protection. Yet, is it clear from their claims that they claim a life in dignity?

With the help of interviews carried out with persons living in the six socio-economic levels of Bogotá, I have attempted to prove the existence of these claims for a life in dignity; indeed, such claims are evidenced in their sentences when speaking about their social realizations and social choices. What would serve as an indicator of freedom in daily life? The interview guide starts by asking the interviewed person to talk about a decision he/she had to make in his/her life. If there is a decision, then there has to be at least some freedom to choose between alternatives. To make a decision is already a decision; the alternative is not to take that decision. It is then up to the interviewer to ask about the circumstances and factors that influenced the decision. One can then see in the interview whether the decision was taken on the basis of external factors only, on the basis of internal factors, or by taking into consideration and connecting external and internal influences. In this case I can offer the interpretation that the interests of the interviewed persons and the interests or external factors that were pertinent to the decision are to some extent taken into consideration equally. Equality of interests of the interested persons is one possibility condition for the social realization of dignity. I took the interactive control consciousness as an indicator of social realizations that express the agency of dignity. How does dignity reveal itself in the sentences of the interviewees as a social realization? Dignity is demonstrated in the sense that the person narrates a single social choice made in his/her life by connecting external and internal influences within the unique situation of this choice. The agency of interacting, the ability to interact with external influences on the basis of internal factors, shows that the person takes the decision on the basis of some aspect of equality; in this case, it is legitimate to interpret this single social choice as a social realization of equality.

When reading the interviews one can observe that the women and men living in low and very low social-economic conditions have very little freedom to make social choices, because poverty, violence, sickness and many other external factors of influence simply do not permit a range of choices. It is important for me to insist that a simple expression of protest, sadness or exasperation still shows the dignity of this person. This kind of almost silent protest and resistance to inhuman living conditions, injustices and social abandonment by state institutions expresses dignity, and expresses the claim to dignity, even if the person is not able to draw on an education or abstract reflections to comment on her living situation, on her decisions, on the obstacles to a life of social realizations by claiming justice, equality and freedom.

Of the interviews, 13 percent show a sequence narrated with an interactionist control quality. One might judge this percentage to be very low. It is very low, but it is nevertheless a social reality. Of the interactional control quality, 60 percent of instances are found in Strata 4 and 5. The control quality of the individual behavior correlates with the level of the socio-economic stratum in which the individual lives. This fact indicates that poor economic conditions limit the individual’s opportunities to get a good education, to get a good stable job and ultimately to maintain peaceful and lasting social relations.

What are the social realizations and social choices of these 60 percent? What social choices are most important for the men and women of these higher socio-economic levels? In Interview 179, a woman says that even if you have a job and manage to live well, if you have no difficulty paying your bills, if you feel protected by the state and never have to fight against corruption, if you regularly exercise your right to vote in local and national elections and if you enjoy good health, the decision to be a single mother is still a challenging social choice. The woman takes this decision with an interactionist control quality; she is able to take a free decision that takes into account external and internal influences that are mutually connected. As with this woman living in the fourth socio-economic stratum and other women at the same socio-economic level, questions concerning the family constitute the important social choices that they take with an interactionist control consciousness. A child’s illness that leads to a therapy center being founded for both the woman’s own child and other children with disabilities is one of the rare examples of determination and strong personal energy of a married mother with an interactionist control consciousness. Her professional background as a therapist shows the importance of good professional training in order to maintain interactionist control agency in difficult external situations. The woman in Interview 180 not only overcame the resistance of the medical doctors in the therapeutic treatment of her own child. She also successfully fought against economic difficulties to realize her health care project. Interview 302 is an example of an interactionist form of control in the fourth socio-economic stratum, where a woman managed to escape and effectively reduce family violence. Separation and divorce lead to economic problems even in the fourth socio-economic stratum, as Interview 114 shows. The woman receives help from her family and testifies to an interactionist form of control.

Interview 164 is an example of the internal control consciousness of a man in the fourth socio-economic stratum reflecting on his risk-taking change of job in the fragile political situation of his country. There is no doubt that the overwhelming majority of social choices, even in Strata 4 and 5, are effected with a determinist-additive control consciousness. There are all kinds of influences, external and internal, that determine the social choice in any particular situation without being connected by the persons concerned. One is happy if the decision has a positive impact on one’s life.

In the third socio-economic stratum the percentage of interactionist forms of control is less than half of the percentage found in the fourth stratum. A woman with an academic education who lives in the third socio-economic stratum makes the decision to become a mother and separate from her partner, who does not care for the baby, and the decision has significant economic consequences for the woman. Still, Interview 165 shows an interactionist control consciousness. Problems concerning the family, such as separation because of infidelity, in the third socio-economic level are usually narrated with a determinist-additive control consciousness. Social choices are determined by external factors in one situation and by internal factors in another situation. At the first socio-economic level we did not find the interactionist control quality at all. At level two we found very few interview sequences with the interactionist control quality. Considering the difficult living conditions of the low and very low socio-economic strata, it is surprising to find within these conditions examples of an interactionist form of control consciousness. The expression of freedom to make social choices in conditions of poverty demands a great amount of energy and determination, because the persons are mainly preoccupied with ensuring the survival of their socio-economic existence within an Umwelt that is very hostile to living a life in dignity, because it does not present much of an opportunity for social interactions on the basis of equality and mutual respect and peaceful exchange of arguments. Interview 313, from the second socio-economic stratum, presents the very exceptional situation of a man who, as a member of a social organization, received some education on social and political thinking. As a consequence of this education he has the agency to reflect with an interactionist control quality on the violent history of Colombia, on injustice and misery. He clearly denounces the injustice of the fact that, with the help of the state and its military, a handful of large landowner families violently suppressed the claims of the millions of landless peasants for land reform. This person is the only one of all the interviewees who talked about personal interactions with political representatives. As a member of a local council he talks of “municipal heads” who organized the flight of their people to secure places in the hostile and cold mountainous regions of the Cordilleras. Government officials, politicians and individual members of parliament do not appear in the interviews. This interview exemplifies the fact that learning about the political system enhances interactive control qualities. Receiving a higher education per se does not necessarily mean that such an education entails the formation of a consciousness regarding social justice, state violence or Human Rights. Study of Human Rights needs to be included in the education, otherwise the individuals will not discover them as rights to be claimed for their lives, their liberty and dignity. The young man in Interview 368 from the second socio-economic stratum is left without education and his control quality is determinist-additive with the terrible external factors of the accident, having no money and poor health. When he was still healthy, he was able to get away from his gang of friends with whom he committed robberies to make a living. Now he is crippled, unable even to get himself the right food to convalesce after an accident that left him without one kidney and in a state of health that prevents him from working to support himself and his family. The accident was not recorded by a police officer and the responsibility lies with him to prove that it was the TransMilenio bus and not himself that caused the accident. There is little chance that a social service or social worker will come to help him overcome his poor socio-economic and educational situation. The state and its institutions are of little help for his needs.

Looking at the social choices and the social realizations that are connected with the interactionist control quality, we find in all five socio-economic levels a characteristic cluster of themes that center on the family and family life, economic difficulties because of unemployment, health issues, violence and the difficulty of access to education. It is the social realizations in these microspheres that show the effective and active agency of dignity by the individual subject. Claiming that the individual person became the subject of international Human Rights law rule in this context means that the range of subjects that actually enjoy the ability to make social choices on the basis of some equality of freedoms and rights in Bogotá is limited to a small 13 percent of the population.

Large parts of the population not being able to effectively claim Human Rights law rule and protection reveals the necessity for the state and its institutions to realize effective rule of Human Rights law for its people. Poverty acts as a disabling agent for individuals in the development of social relations that serve the well-being of all. This is a sad reality in Bogotá and we have to encourage the state to implement policies capable of integrating the poor into society so that they can take an active part in their own lives. The family is most important for these individuals and as a consequence we have to encourage the state to help families live a life of dignity and tranquility.

Institutions Trying to Protect the Dignity and Social Rights of Individual Persons

Article 1 of the Colombian Constitution of 1991 defines Colombia as a “social state under the rule of law,” “democratic; participatory; pluralistic; based on the respect of human dignity, on the work and solidarity of the individuals who belong to it, and the prevalence of the general interest” (Constituteproject 2016). Considering the actual social-economic reality that 15 percent of the population owns 65 percent of the land in Colombia, it is not surprising that Paolo Carozza asks: “Isn’t it the State’s duty to guarantee the constitutional rights, principles and duties? Doesn’t the State have the obligation to start real social reforms in order to fulfil its duties to protect his citizens?” (Carozza 2003: 311).

This question again exemplifies the claim of Amartya Sen to treat without exclusion or neglect the effective social realization of social choices and the question of justice. Sen is right to critique John Rawls and all those who too readily focus on the institutional aspects of justice without looking at the social realization of this justice in concrete policy areas and the agency of individual women, men and queer in society.

The investigation of control qualities, analyzed on the basis of concrete social realizations of important social choices in the lives of individual persons, has high ethical relevance. Without freedom and personal responsibility, there is no autonomy or autonomous agency for social choice. The control qualities are constructed to represent the diverse qualities of individual social choices and social realizations. These differences in the control qualities of individuals must be taken into account by those who work for the construction and realization of a democratic society. Mutual respect, peace and justice do not effectively combine with a determinist behavioral and control quality. External and internal influences are not very useful in the construction of social peace, equality and justice; determinist behavior controls and does not listen in order to argue, nor perceives a conflict of interest as a chance for mutual exchange and debate on a compromise that respects all involved parties. Asking individuals, listening to individual men and women in Bogotá, recording interviews and interpreting their transcriptions according to hypothetical categories of social choice qualities, is the work of a socio-empirical investigation. When rereading the interviews, one has to acknowledge that the persons from the various social strata do not have a formal education that would permit them to look at their lives as social scientists or philosophers do. Looking at their lives using the concepts of dignity, freedom and liberty, equality of social opportunities and claiming basic rights actually constitutes the preoccupations and elitist agency of a cast of social scientists and philosophers. Yet the interviews testify to a deep conviction to fight for one’s dignity, even if the conditions of life and structures of one’s environment are very hard, difficult and violent. I remain impressed by the insistence on dignity even in poor life conditions and feel rather ashamed that I do not bring more determination to insisting on my dignity in my privileged social conditions. The interviewed women and men of Bogotá were not reflecting on ideal concepts of personal autonomy in the service of the quest to determine what is right for all. The interviewed persons did not narrate in an abstract way; they narrated situations from their concrete lives. And it is according to their social choices that they try to realize their dignity as individuals and citizens of Bogotá.

We have to acknowledge that Colombia, as many other states in Latin America, is plagued by high levels of poverty and inequality, legal impunity, weak democratic institutions and strong militaries. Certainly, Hoover was right to assess that the Universal Declaration of Human Rights (UDHR) in 1948 was a revolutionary change simply by giving international legal status to the individual. While he insisted that this change was historic and altered international politics in profound ways, we have to acknowledge that most of the women and men that we interviewed in Bogotá have to live in social, economic, political and cultural conditions that do not at all reflect the international respect for the legal status of the individual as defined by the UDHR. The UDHR, while its emphasis is on states, mentions in Article 29 the private individual’s obligation to respect Human Rights: “Everyone has duties to the community in which alone the free and full development of his personality is possible.” The stories recounted in the interviews bear testimony to the social reality of the women and men in Bogotá who actually realize this claim to their personal responsibility, even if the range of this responsibility all too often is limited to the family, because the individual women and men do not receive the necessary institutional support and empowerment for the social realization of their dignity to participate in all levels of society and public life. The women and men in Bogotá are prevented from interacting with the state institutions that should guarantee, protect and procure security, justice and health, not to mention jobs or participation in the political process of taking decisions in the interests of those concerned.

In the absence of strong democratic governments guaranteeing the rule of law and securing conditions “whereby everyone may enjoy his or her economic, social and cultural rights, as well as his or her civil and political rights” (OHCHR 1966), Colombia is home to powerful Human Rights organizations and precedent-setting efforts to secure justice and accountability for the government’s abuse of Human Rights. Human Rights organizations also make up for the lack of empowerment and the necessary abilities of individual women, men and queer to claim their rights. These organizations help to establish contact with the international organizations and institutions of other countries that will bring effective protection to individuals and their Human Rights. In 2007, Mónica Feria Tinta wrote of some cases that were brought before the Inter-American Court of Human Rights, a court of the Organization of American States (Tinta 2007). I was happy to find confirmation in this article that the individual’s perspective is recognized at court level. I am very encouraged that advocates like Tinta defend the individual’s economic, social and cultural rights in Latin America at the institutional level. Thanks to her law practice, health, like other economic, social and cultural rights, is seen as a clear right of the individual and not only as a need that requires positive action and interventionist policies, but cannot be claimed by the individual. The legal nature of social, economic and cultural rights is of the same order as the nature of civil and political rights (ibid.: 433). Human rights are indivisible, interdependent and interrelated. The reality of international law was able to show this in South America with the help of real cases, as outlined by Tinta (ibid.: 436). The world, as Wittgenstein put it, is everything that is the case. The right to life, in accordance with the jurisprudence of the Inter-American Court of Human Rights (which asserts jurisdiction under the American Convention on Human Rights) (ibid.: 437), has been constructed to include the notion of a dignified and decent existence, which necessarily encompasses ensuring basic economic, social and cultural rights. The same is the case in the light of equal protection and non-discrimination for just, equitable and satisfactory work conditions, the right to social security, the right to a healthy environment and the right to have access to basic public services.

It is therefore also quite natural to talk about a violation of an economic, social or cultural right and therefore of a right to reparation (Tinta 2007: 439). What applies to civil and political rights also applies to social, economic and cultural rights: they enjoy the obligation to be respected, protected, assured and promoted. All Human Rights are of equal importance for human dignity.

The fact that the Inter-American Court has made economic, social and cultural rights justiciable by its use of principles of interpretation of the American Convention is evidenced by the first, and historic, decision by the Inter-American court concerning children’s rights and the tragedy of children living in the streets of Guatemala. These children fought to survive, were fearful of society, were subjected to systematic violence, including torture and killing at the hands of state agents (Tinta 2007: 445). Prior to their victimization, these children had been deprived of the opportunity to create and develop a project for life and even to seek meaning for their own existence, ruled the Court. In another case, concerning Paraguay, it was determined that “The duties of a state towards children held in an institution includes protection of the right to integrity as a positive duty on the part of the state”: the Instituto del Menor Panchito López cases exposed the flagrant violations of entire populations of children in detention that are encountered in Latin America on an everyday basis (ibid.: 447). The Court ruled that these children came from marginal sectors of society and their lack of access to education limited their chances of playing a role in society, and it held Paraguay responsible for violations of the American Convention (ibid.: 448).

The case of the Mayagna (Sumo) Awas Tingni Community vs. Nicaragua (2001) and the case of the Comunidad Yakye Axa (2005) vs. Paraguay claimed the right of survival for entire groups of indigenous people. They fought for access to land and property and basic rights. The Comunidad Yakye Axa was stripped of their land by the authorities. They were not permitted to grow things or keep animals for the purpose of hunting. The community was forbidden to hunt or obtain firewood and water from its land. It is for that reason, noted the Court, that many boys and girls cannot continue with their studies (Tinta 2007: 449).

In the case of the Moiwana Village vs. Surinam (2005), the Court acknowledged that “the N’djuka community’s relationship to its traditional land is of vital spiritual, cultural and material importance. In order for the culture to maintain its integrity and identity, its members must have access to their homeland” (Tinta 2007: 450).

I was pleased to learn in Tinta’s article that Courts of some importance and significance are demanding of Latin American states that they guarantee those social, economic and cultural rights with the same justiciability as civil and political rights. I join her argumentation: if I want life, I have to have good health and if I want good health, I need social, economic and cultural rights. In order to have a claim be accepted as valid in society, justiciability of the claim is important. The degree of justiciability of the claim to rule of Human Rights law in a society is an indicator of the realization of Human Rights law rule in this society. Mónica Feria Tinta takes positive stock of the Inter-American Court. The dismissed worker, the populations evicted from ancestral lands, the economically marginalized and the “handicapped of our modern societies do have the right to a legal order” (Tinta 2007: 459). Looking at the millions of children, women, men and queer living in the first and second socio-economic strata of Bogotá, it is quite clear that no international organization or courts like the Inter-American Court could or even should substitute for the lack of an effective judicial system that works at the local, regional and national levels of Colombia. How long will it take Colombia to effectively comply with the human principles of Human Rights law rule that are proclaimed in its 1991 Constitution? When will every citizen of Colombia effectively possess and be able to exercise the rights to the claim of Article 1 of the Constitution and actually experience the guarantee that Colombia is a “social state under the rule of law,” “democratic; participatory; pluralistic; based on respect for human dignity, on the work and solidarity of the individuals who belong to it, and the prevalence of the general interest” (Constituteproject 2016)? And if Colombia is able to guarantee the rights of its constitution to its citizens, when will the other 100 nations on this planet that are not guaranteeing effective Human Rights law rule for their citizens be able to protect their people as a state of law?

Notes

1 Gustavo Rojas Pinilla, an army general, after a coup d’état became military dictator of Colombia in 1953. He was president from 1954 to 1957.

2 The National Front was in power from 1958 to 1974.
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10 Language Philosophy, Interview Sentences, Dignity and Human Rights

 

Throughout this book I have used the words “sentence” and “proposition” as synonyms. This use is consistent with the sentences in both the interviews and the language philosophy of Wittgenstein. The synonymous use of “sentence” and “proposition” is important for egalitarian reasons and therefore for respecting the dignity of the interviewed persons. I do not feel that by doing so I disturb the sense of Wittgenstein’s language in the Tractatus and I want to show that the synonymous use of “sentence” and “proposition” is acceptable. To this end I turn to the German-language Tractatus, in which Wittgenstein uses the word “Satz,” or, in English, “sentence,” 326 times. Wittgenstein does not once use the German term “proposition,” which corresponds to the English term “proposition,” understood as something like a principle or law. Nevertheless, the translations by C. K. Ogden1 and by Pears and McGuiness2 coherently translate “Satz” with the term “proposition” (Wittgenstein 1999). There is no problem with this translation. Even philosophers of the German language use the word “proposition.” They do this in order to indicate that they are referring to special sentences, usually sentences to which some epistemological quality or scientific value is attributed. English-language philosophers could very well use the word “sentence” if they wanted to speak of a “proposition”; however, it seems that the philosophers of Europe and North America simply privilege the Latin-derived words. To be able to use a word of Latin origin shows an elevated level of education, indicates a superior social standing, and—due to these associations of conditioned minds—adds to the credibility of the erudite speaker.

It is true that there are philosophers who use the word “proposition” to speak of the meaning or the content of a sentence. It is also true that in mathematics the word “sentence” is used to mean a mathematical axiom. I am convinced that in the Tractatus the words “Satz” and “proposition” are used in the way we use the word “sentence” in ordinary language. In my understanding, ordinary language is clear enough to say everything I want to say. I prefer the word “sentence” to the word “proposition” because it helps us focus on ordinary language.

Sentences of Ordinary People

The persons from Bogotá speaking in the interviews all use ordinary language. Their sentences are to be taken as they are, namely as sentences of a language that we understand and that therefore qualify for philosophical investigation or qualitative social research. There is no deficiency of any kind in these sentences and we are happy to accept them as authentic speech-acts about social choices in everyday life. What is unusual for a philosophical investigation is the richness of language philosophy, that is, the reflection on the use of the ordinary language. This use is coherent with the description and the claim of dignity as the realization of equal freedom and equal rights and duties of all women, men and queer.

If, in Interview 179, the 36-year-old single mother who works 60 hours per week says of her decision to have a child: “For the company. I felt lonely. To have a reason to work for someone, to live for someone, a motivation in life, he [that is, her child] was the motor of my life as some individuals say,” this sentence qualifies as a sentence just as any other sentence that makes sense also qualifies. This sentence spoken by the single mother is a picture of reality, because I can understand what she says. The same is true for the single mother who, in Interview 165, talks about her partner who left her when he learned that he was going to be a father:


I mean, at the beginning he was the one who made the decision that we couldn’t be together, because of the economic situation … OK! Those kinds of things. [Already] And I told him not, but it doesn’t matter, no matter if we have to drink sugar cane drink since we stay together, the three of us, no matter, because we were already three, not just two.



Listening to these sentences, we learn about the particular situation of the interviewed person. The same is true for the following sentences from Interview 205. The young man lives in good economic conditions but in very bad health, and had to decide on heart surgery and a kidney transplant at the same time. He said:


My life was divided into two in the moment I decided to be operated on, because the doctors told me I had a heart problem and they gave me a fifty percent chance of surviving, and fifty percent of dying.



These few sentences exemplify that sentences are considered pictures of reality, as Number 4.021 of the Tractatus says: “A sentence is a picture of reality: for if I understand a sentence, I know the situation that it represents. And I understand the sentence without having had its sense explained to me.”

Language philosophy that concerns clarification of the term dignity cannot exclude the sentences of ordinary people. The interviewed persons were randomly chosen from all six socio-economic strata that characterize the social situation in Bogotá. If I talk about dignity and exclude the poor, the largest portion of the population, I would only talk about dignity in a very elitist way. To get to the basic elements of the social realizations of dignity, I felt the need to turn to the whole population of Bogotá and not only to the few who are privileged by education, intellectual capacity and a high standard of living. The interviewed persons are just a very small sample of the population of Bogotá. The purpose of the investigation is to let speak and to listen to at least some of the women and men of a city of over ten million inhabitants in a country that is ranked by the Human Development Index as ninety-eighth out of 187 countries. When beautifully written declarations, for example the Universal Declaration of Human Rights, claim equality of dignity, freedom and rights of all persons of this world, we have to bear in mind that these important documents are written by diplomats, academics and other sophisticated people. It is also important to look at the ordinary people, to look especially at the less privileged people in our world and their actual ability to speak of their social choices with dignity. Language philosophy provides an intellectual instrument for turning to the sentences of ordinary people and taking them as sentences with a value equal to that of the sentences of the documents that claim their dignity. If we do not accept the dignity of the sentences of poorly educated people, who often live in precarious living conditions and struggle to meet the most elementary necessities of life, then we do not respect their dignity at all. People do not need an academic level of intellectual ability to reflect on their lives and living conditions in order to claim the social choices they made or would want to make. As long as we can understand the sentences, we receive information about the women, men and queer who speak to us. We just have to listen or ask questions. The sentences of the people are fine as they are and they make sense. In order to bridge the gap between more or less known arguments, theories and thoughts on dignity, liberty, freedom and the social reality and state of affairs of democracy in the world, it is important to be able to include, and include effectively, the sentences spoken by all women, men and queer.

Following the argumentation of Wittgenstein in his Tractatus, it is not possible to do away with the assessment of sense for sentences in ordinary language. Number 4.064 tells us that the sense of a sentence does not depend on assertion or denial. Affirmation or negation is no criteria for being able to understand a sentence or not. The Tractatus was often qualified as positivistic, and in the perception of academics and in their discussions we are still confronted with this kind of “early Wittgenstein” that only later would change and open up to the richness of ordinary language in the Philosophical Investigations. Treating the world with philosophy, just as positivistic scientists deal with hypotheses and verification or falsification of claims to truth, is part of the possibilities of the two-valued logic of the truth values “true” and “false” that Wittgenstein developed in the Tractatus. This is true: logical procedures like the famous truth tables that may be applied by natural science, mathematical laws and logical principles are elementary parts of the Tractatus, but there are also elements of literature, music and aesthetics in general. There is also something like the wisdom that is expressed in the Tractatus. In Number 6.54—the penultimate of his Tractatus—Wittgenstein encourages the reader to climb up the ladder of the sentences of the Tractatus and “throw away the ladder, after he has climbed up on it.” At the end of his Tractatus, Wittgenstein speaks of growing insight, of the consequences of understanding and, in some way, of such a thing as wisdom. There is no hint in the Tractatus nor any suggestion that the sentences of ordinary language cannot be seen as sentences of language that show their sense; that is, the sense of the speech-acts of the speakers expressed as a realization of a social choice. Wittgenstein does not speak of social choices, speech-acts or the realization of social choices. He speaks of sentences, of subjects and of the sense of sentences. The criteria for this sense is understandability: sentences are part of a language, which is a language community that speaks the language, teaches the use of the grammar of the language and practices this use in ordinary life. There is no doubt that the sentences of the interviews express sense, that they are understandable and therefore qualify as sentences with sense. Looking at the criteria for nonsense or nonsensical sentences and assessing the interview sentences according to these criteria provides us with more solid arguments for taking the interviews seriously, attributing to the interview sentences the same sense that we presuppose for all kinds of sentences. This argumentation is important for the egalitarian aspect of the qualitative empirical investigation in Bogotá. It is only if the sentences of the interviewed persons from all of Bogotá’s social strata are accepted as expressing sense that the same value of dignity for all speakers is preserved in the discussion about the interviews.

Another way of defending the sense of sentences is Wittgenstein’s point that there are sentences that are simply wrong, but do not express “nonsense.” An example of this kind of sentence is one that describes “a complex,” that is, a structure of elements that are supposed to form a picture, but the picture simply does not exist. In this case the sentence makes sense, it says that there is “a complex,” but the sentence is accorded the truth value “false” because the complex is not there (Number 3.24). What then is the qualification for the judgment that this sentence speaks nonsense or is nonsensical? First, I underline that I understand, with Wittgenstein, the expressions “nonsense” and “nonsensical” as a qualification and not a disqualification. An easy rule for determining if there is sense in a given sentence is to ask if I understand the sentence. Instead of asking if I understand, I can ask, for example, if the sentence is a symbol that signifies something. If I see a sentence as a sign or a complex of signs, then it is important for understanding that the sings have a signification and that I understand that signification. If a sentence says nothing, then there is no meaning; in that case, Wittgenstein says, the sentence is senseless, that is, without sense.

Criteria for Sense and Nonsense of Sentences

According to my understanding of the sentences in the interviews, there is no single sentence that would qualify as senseless or without sense. In Tractatus 5.5303 Wittgenstein holds that contradictions and tautologies are nonsense in the meaning of saying nothing: “Roughly speaking: to say of two things that they are identical is nonsense, and to say of one thing that it is identical to itself is to say nothing.” Not saying anything generally qualifies as senseless. It is not up to me to observe that Wittgenstein does not stay consistent in the use of his terms “nonsense” and “senseless.” Reading the translations of Ogden and Ramsey and Pears and McGuiness (Wittgenstein 1922), I see that they treat “nonsense” and “senseless” as somewhat synonymous. So, too, does Wittgenstein in Tractatus 5.5303: he qualifies “saying nothing” as nonsense. Some sentences before this use in 5.5303, Wittgenstein states in Tractatus 4.461 that tautological and contradicting sentences are without sense or senseless, because they show that they say nothing. This only, synonymous-like use of the terms senseless and nonsense in the Tractatus concerns a reflection on the logic of tautology and contradiction. One can understand a tautological sentence and one can understand a contradiction. From the perspective of the sense criteria, it is understandable: we can say that we understand tautological sentences and contradictions. However, because no tautologies or contradictions are expressed in the interview sentences, there is no need to develop this argument of logic in connection with the interviews.

Wittgenstein gives examples for a contradiction and a tautology: to say that two things are identical is a contradiction; “to say of one thing that it is identical to itself” is tautology (Tractatus 5.5303). If we speak without meaning, we say nothing. Tautology and contradiction say nothing and therefore they have no meaning. Wittgenstein is interested in analyzing the truth possibilities of sentences. For Wittgenstein tautology and contradiction are considered to be logical signs similar to the number 0 as used as a logical sign in arithmetic. The number 0 indicates that no element is represented by the sign. In sentences that are a tautology or a contradiction, everything seems to be analyzed and clear already: the truth of tautology is certain and the truth of contradiction is impossible (Tractatus 4.464). Wittgenstein’s attention is focused in the first place not on certainty and contradiction, but on possibility. His statement that “The world is everything that is the case” shows that Wittgenstein does not want to restrict the world of possibilities. He appears to patiently wait for those possibilities and accept them.

The interviewed persons are not philosophizing, they are talking about social choices in their lives. The testimonies we find in their sentences are free of tautologies and logical contradictions. Their sentences are precious descriptions of the difficulties and the few possibilities for social realizations that they have to cope with in their struggle for life. They describe their world, they do not reflect on the logic of sentences. They speak, for example, of the contradictions as their wishes, hopes and aspirations brutally clash with their social realities. We find stories of family violence in every fifth interview, almost half of the interviewed persons had suffered common violence, and 13 percent had suffered violence from the government or anti-state organizations. Interview 85 with a 50-year-old woman from a good social background demonstrates the fact that 60 percent of the persons who suffer violence in Bogotá are used to maintaining a resigned silence, because nobody would listen to them. The interviewer makes the following observation at the end of Interview 85:


It’s important to point out that in the questionnaire she wrote that none of her relatives had been a victim of violence within the family nucleus, common violence, state violence or accident, but when the interview began, she decided to talk about the death of her daughter who was a victim of common violence. Her daughter was robbed and killed. The woman also refers to the divorce that was the consequence of the violence within the family nucleus, the physical and verbal aggression that was observed by her daughters.



When analyzing the sentences of the woman in Interview 85, the interviewer observes a contradiction: in the questionnaire, the woman did not dare indicate the violence she and her family had suffered. It was only during the interview, after the woman established trust and confidence with the interviewer because of the empathy and interest she was shown, that she started to talk. This relation of trust and discretion permitted the woman to talk and tell of her sufferings.

This anecdote exemplifies the difference between logical contradiction and existential contradiction, as I call this case. Logical contradiction is solved by logic. Addressing existential contradictions, such as suffering violence and being constantly exposed to the threat of violence within the family, the community and by civil war, in a conversation with an empathetic person is a first step toward obtaining help to overcome a situation of helpless deprivation of freedoms, rights and personal dignity. It is important for the scientist writing on dignity and Human Rights to be exposed to the concrete social realities, to the social realizations—better, to the anti-social realizations—of violence in ordinary life. As Interview 85 shows, the choice to keep silent can be changed by means of empathetic questioning, listening and signaling understanding. The record of the interview, of the sentences of the interviewed persons, then constitutes the effective social realizations of women, men and queer that nurture the philosophical reflections on dignity, freedom and democracy. It is the sense of the sentences of the interviews that leads to further sentences with sense.

Another way of saying nothing, which qualifies for the predicate “nonsense” or “nonsensical,” is presented by questions such as “whether the Good is more or less identical than the Beautiful” (Tractatus 4.003). Philosophical sentences that constitute questions like the above and that we cannot answer are senseless (translation Ogden) or nonsensical (translation McGuiness), but are not wrong. A question that cannot be understood by anyone is nonsense. Wittgenstein attributes the construction of these kinds of sentences to philosophers and remains very critical of philosophical sentences, as we see in Tractatus 5.473, where he gives another example of a nonsensical sentence: “Socrates is identical.” “There is no property that is called ‘identical,’” says Wittgenstein, and therefore this kind of sentence is nonsense. Wittgenstein tells us that the rule infraction of this sentence consists of the fact that “some arbitrary determination” has not been made. This is a very important critique: speaking clearly involves making decisions about the use of symbols. This implies the liberty and need to make a certain use of the unity of signs and significations in language. To look for the right symbols and play with them according to the rules of the language game are important for ensuring understanding. Not caring about being understood or not leads to nonsense. Nonsense and sense in the Tractatus are treated on the basis of a kind of theory of signifying and saying something meaningful by correctly using symbols in sentences. The speaker of the sentence “The knife cuts the spoon” apparently has not yet learned the correct use of some words in ordinary language. This kind of sentence simply does not make sense at all. Nor does the sentence “The knife is more or less identical than the fork” express a lot of sense. Sentences like this may be part of the routine of a comedian whose task is to make people laugh. In ordinary language, though, sentences like these only create confusion.

The persons speaking in the interviews, like the interviewers themselves, are not philosophers; reading, studying and thinking about philosophical books and ideas does not constitute any of the social realizations of these persons. The interviewed persons are very well able to express what they want to say and to say it in a clear and understandable way. In effect, no interview sentence resembles a question like the one quoted above, or a sentence like “Socrates is identical.” The interviewed persons would qualify engaging in philosophy as nonsense or luxury, or they would sadly lament that they did not and do not enjoy an economic situation that would permit them to pursue higher education and study philosophy in a university, or even take a degree of any kind in order to be qualified for a profession. It is one of the many deprivations of poverty that one is regularly deprived of the intellectual capacity to reflect on philosophical aspects of life. Because of the lack of formal higher education at university level, the interviewed persons show difficulties in turning to abstract and theoretical matters such as justice, freedom or social realization. When they touch on abstract themes, the interviewers tended to produce sentences that lack the expressive capacity for clear descriptions and created sentences of the form: “There are objects.” In Tractatus 4.1272 we read that “It is senseless” (translation Ogden) or “nonsensical” (translation McGuiness) to say “‘There are objects’ as one says ‘there are books.’” Sentences like these misunderstand what Wittgenstein calls the logic of our language. The term object is not used in a correct way—or, as he says in the Philosophical Investigations, is not used according to the “grammar” of the language (Wittgenstein 2001: para. 187)—because no variables are given that could stand for the term object or there are simply no objects that could be named (Tractatus 4.1272). The interviews talk of peace, of violence; they discuss the lack of freedom to move freely in the country because of the civil war and the lack of economic means. It would be tantamount to mocking and insulting the interviewed persons if I were to start criticizing their use of grammar. The interviewed women and men are very well able to express their thoughts about their health, economic, educational or job situation. Many express the limited degree of social participation and social realizations they are afforded in society. There are wonderful descriptions of personal dignity that was upheld in terribly difficult situations; there are very sad stories of persons who suffered the loss of their personal integrity during a period of their life. Some who were exposed to precarious living conditions were able to fight back, get back on their feet and find a way to master their lives. There is no doubt about it, the sentences of the interviewed persons do make sense.

Finally, sentences become nonsense because, due to some process of understanding, the reader acknowledges that what once made sense to him no longer does (Tractatus 6.54). In the penultimate number of the Tractatus, in 6.54, Wittgenstein encourages the reader to climb up the ladder of the sentences of the Tractatus and to “throw away the ladder, after he has climbed up on it.” Wittgenstein at the end of his Tractatus speaks of growing insight, of the consequences of understanding and, in some way, of such a thing as wisdom. The learning process Wittgenstein seems to aspire to consists of the recognition of sentences that once made sense and have now become nonsense. He writes in Tractatus 6.54: “My propositions are elucidatory in this way: he who understands me finally recognizes them as nonsense, when he has climbed out through them, on them, over them.” When I read the interviews, I acquired an insight into, an understanding and some comprehension of what life means for women and men living in Bogotá that I did not have before I went there and talked with people living in all parts of the city. I want to testify to the opposite experience, namely, an acquisition of some kind of wisdom or empathetic knowledge by “climbing the ladder” to a culture very different from mine. I am now aware of the privilege I enjoy as an academic in Central Europe holding a teaching position at a university. I can freely investigate and do research. Without the research experience of Bogotá and the field study there, I would not have breached my Eurocentric way of thinking about the world. The experience of opening up to a new culture and experiencing life in a country that suffers so much from poverty, lack of functioning state institutions and governmental protection, and has lived through a civil war that has devastated the country for 50 years, opened my eyes to the social reality that characterizes life for almost half of the world’s population. “Climbing the ladder” to reach out to a strange culture, trying to live with people of a different language, culture and with very different living conditions exposed me to lots of sense, which I am able to speak and think about now. The interviews are expressions of this sense. After listening, and re-listening, to the sentences of the women and men in Bogotá, I feel a little more prepared to write about dignity, freedom and equal rights and duties for all women, men and queer in the world. First, I have to understand the sentence, and only then can I express my opinion about its meaning.

Sentences Speaking of Social Choices and Showing Dignity

The interviewers started the interviews by asking the interviewed person to “choose a specific situation in your life, with a specific problem you had to solve, or a situation in which you had to make a decision. It can be a past or present situation.” At the beginning of the interview, the interviewed person is asked to remember a specific, single decision she had to take in her life. The person will look at her life, will remember and look back or will stay with her present situation. Starting to talk about a specific problem the person has already had to solve in life follows this brief process of remembering; one can even speak of a light form of reflecting on one’s life: what was important to me, what was important for me? Every single interviewed woman or man took this moment of reflection, clarified doubts and asked the interviewer to explain the question in a more concrete way. Finally, the interviewed persons took a decision and created sentences describing a specific choice they had taken in life. These sentences and stories give testimony to the agency of the interviewed persons to make life decisions, to take social choices in order to obtain some social realization. It is important that social or political scientists recognize and consider the agency that is effectively documented by the interviews. If one is interested in the lives of others, one simply has to enter into communication and ask questions. The persons interviewed in Bogotá all reflected on their lives and spoke about their agency to make social choices. When speaking about their decisions concerning problems in the family, their partners and children, parents and health problems, economic problems, job problems and problems with violence, they did not call them “social choices” and they did not reflect on them as “social realizations.” The interview sentences speak of the efforts involved in struggling with life and of the difficult living conditions that constitute a huge obstacle to managing a life with a minimum of personal integrity and dignity. The interviewed women and men very rarely used the words dignity and integrity. They sometimes spoke of a terrible Human Rights situation, but they did not verbalize thoughts about abstract concepts of dignity, equal freedom and rights and duties for all, or about democracy in general. They spoke about decisions, about choices they had to make in their lives. Their sentences and stories make a lot of sense and let us understand some facts about their lifeworlds. Tractatus 4.022 reads, “A sentence shows its sense. A sentence shows how things stand if it is true. And it says that they do so stand.” I use Wittgenstein’s sentence “A sentence shows how things stand” in order to take a more precise look at the interview sentences. I am interested to see whether the interview sentences show something more about the way the interviewed persons look upon their lives. Is it possible to retrieve some information and facts from the sentences that show how the interviewed persons think about dignity, as the philosophers came to describe dignity as a Human Right and as the one right and duty to which all other Human Rights would have to relate? In order to be able to give some elements of an answer to this question I developed a model, a hypothesis, in order to learn how things stand and what the case is with dignity in relation to the agencies of social realizations of the people in Bogotá and their ways of realizing them. Do the interviewed persons think about their social realizations in specific ways? The method of empirical social science uses numerical quantities to measure social structures. The social structure that I wanted to measure in an analysis of the interviews consists of modes of thinking about the way I realize social choices in my life. In order to search for and eventually be able to analyze individual social realizations of dignity, freedom and equality that effectively took place in the ordinary life of ordinary women, men and queer in Bogotá, I looked at the speech-acts in the interviews and interpreted the sense they showed. I examined whether the sentences and sequences of sentences showed if and how the interviewed persons related the external factors of their social choice and the internal factors that influenced the single choice that they narrated in the interviews. If only external influences are to be seen in the sentences, I call this way of reflecting on one’s agency of social choices an external quality of control, or an external control consciousness. If there are only internal factors of influence, I call this way of thinking about one’s agency of social choices “internal” quality of control, or an internal personalist control consciousness. If external and internal influences determine together the social choice and no connections are made between them by the interviewed person, I speak of a determinist-additive quality of control. This form of determinist-additive control consciousness depends on the situation of one type of influence—for example, an external one—or internal influence factors are more important than others. If in the same situation internal and external influences are mentioned together in a way in which they mutually influence each other for the social choice, then I speak of an interactionist form of control quality or interactionist control consciousness. If the interviewed person only talks about unpredictable influences, I speak of a fatalist control quality or fatalist control consciousness.

The 54-year-old woman in Interview 102 shows—as most of the interviewed persons do—a determinist-additive control consciousness. She talks about her choice and social realization to have some member of her family pay the contribution for the state-subsidized health care system so that her 18-year-old pregnant daughter can receive proper medical care during childbirth. There are sequences in the interview that testify to a very strong internal control quality. The woman insists that it is her will, her responsibility, energy, love, force, perseverance and determination to help her pregnant daughter and provide for her future. The sequences with this internal control consciousness alternate with sequences relating the external factors of influence (daughter’s pregnancy, no partner for the daughter and no father for her baby, abandonment by the husband of the 52-year-old woman, no job, no social security, no help from other family members).

The 26-year-old man from the very low second economic stratum of Bogotá in Interview 368 talks about the grave consequences for his life that arose from the accident when the TransMilenio bus ran over him. There is the external factor of the bus accident. The consequences of the accident for the health of the interviewed person are terrible. There is the external factor that achieving a fair trial in his legal action against TransMilenio will be difficult, because the Trans-Milenio Company’s lawyers can overpower the plaintiff’s limited possibilities for competent legal representation. The officials in the court of law called upon by the plaintiff frankly admit that “the evidence” necessary to take successful legal action against the company has to be presented by the plaintiff. There are the external social factors of lack of solidarity or help from bystanders, and that nobody notified a police station to have the accident recorded. There is the external factor of the poor public security situation in Bogotá. There is the external factor that the young man does not have the funds to privately investigate and document the details of his accident. There is the external factor of receiving help from his family, and the internal factor that he would like to obtain money to maintain his family and not have to be dependent on his mother-in-law. For a person without much education, the interviewed person shows astonishing internal factors of strength, courage and determination, such as a strong will to live, to go to court to take on TransMilenio.

The various control qualities serve as indicators for the quality of the social realization of dignity shown by the interviewed women and men. These indicators help me bring together the descriptions, elaborations and definitions by philosophers on dignity, freedom and justice with the social choices of the interviewed persons. It is clear that no interviewed woman or man began hinting at Kant’s Categorical Imperative when talking about violence and peace, justice and the lack of protection by elementary civil rights and state institutions. The interactionist control quality may be thought of as showing something of the kind of agency that the Categorical Imperative speaks of. To be able to make a social choice by reflecting on external and internal influences as structural elements of the decision process, and by considering the reciprocity of the influences and taking into account their mutual influence, indeed realizes the social choice by treating myself and others not simply as means. Respecting the interests of other persons who have influence on my decisions and at the same time respecting my own interests, shows something of the dignity that the Categorical Imperative tries to realize by treating others and oneself as ends in themselves and not as means. It is true that Rousseau’s concept of dignity is more realistic and more attentive to concrete social realities than is Kant’s Categorical Imperative. The claim to autonomy and free choice, to dignity and liberty, apparently rapidly turns out to be an “empty concept” that produces aesthetic satisfaction, but overlooks the investigation into the relation between claim and reality, into the presumption of the truth value “true” as being evident. Rousseau speaks of “dignity” as a self-legislating member of society always in connection with every self-legislating member of society. Social realizations of dignity, freedom and justice by Rousseau are seen as social choices that interact with the dignity, freedom and rights of—ideally—all citizens. My interactionist interpretations of the interviews do not show that the interviewed persons with interactionist forms of control consciousness reflect on their interactions with others on the basis of Rousseau’s generalization. But what kind of social realization by a single citizen would effectively be able to show this kind of agency? Interpreting the interviews, it is legitimate to claim that the interactionist control qualities effectively show elements of linking one’s own identity, self-determination and autonomy with respect, tolerance and even care for the self-determination of others. We do find stories where women and men speak about the preservation of their integrity and dignity by agreeing to effectively restrict some of their interests in order to preserve legitimate interests of others. We do find these interactionist agencies, but we find them in very small amounts. Most of the women and men in Bogotá actually suffer restrictions on their interests and social realizations. Nevertheless, many sentences show how women and men accept this restriction of their interests and struggle to preserve the legitimate interests of others. Rousseau reflected on the consequences of forced constraints on the negative freedom of everyone. In order for these constraints to not be a source of enslavement, the citizens subject to them must be able to choose their social realizations with liberty and freedom. Poverty does not permit the development of a society that protects the dignity and freedom of all. Dignity, freedom and Human Rights have to be seen from a people-centered and holistic perspective. Enlarging people’s choices and overcoming the vulnerability of poverty calls for health, education, command of material resources and personal security, as is rightfully claimed by the Human Development Report 2014. Kant wanted to have the people, “the masses” as he still calls the individuals who are citizens, educated by the philosophers (Kant 1979: 163). Philosophical education on dignity, freedom and equal rights and duties for all citizens is an important element of the necessary holistic approach to developing the world’s civil society. Two centuries after Kant, it is possible to find descriptions of the social realization of individual dignity in very difficult social, economic and cultural situations of civil war that leave one defenseless, exposed to life-threatening risks and insecurity. My social empirical investigation showed that women and men living in Bogotá, Colombia, claim a life in dignity where there is some economic and social security, where basic civil rights are effectively realized and some political education makes them aware that they are citizens with rights and duties.

Notes

1 Ogden was helped by Frank Ramsey, who met with Wittgenstein to discuss the translation that was published in 1922.

2 The translation by Pears and McGuiness was first published in 1961 by Routledge & Kegan Paul, London.
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11 Conclusion

 

Amartya Sen, in The Idea of Justice, writes about justice as the possibility condition of social realizations and the result of social choices. At the very end of his investigation he presents his conviction that mankind will build justice on the presumptions of what it is like to be a human being. The historian Arnold Toynbee, looking back in his old age on 6,000 years of civilization, pessimistically points to the atomic bomb and ecological disaster as the final achievements of humanity. He judges the evolution of history in a very pessimistic way: the development of the social skills of empathy, respect and love on the part of men and women did not grow in tandem with men and women’s technological capacities, and this kind of social behavior of men and women will lead to the destruction of humanity. Sen, as a realist, insists that social realizations be assessed on the basis of what actually happens, as a moralist tries to motivate people to do what is just. Effective power obligates the holders of that power to reduce injustice in the world. Sen is convinced that the opportunity aspect of freedom will be used to make social choices that contribute to a change for justice. Aiming at justice, his social and political imperative rightly concerns the claim to empower the capability opportunities and freedom of human life as a whole. Sen’s optimism about the enhancement of justice counts on the deep attraction of participatory governance, which continues to focus people’s energies on aspiring to and untiringly fighting for political liberties and democratic rights for the development of their societies all over the world. Instead, Human Rights are seen by Sen as moral claims and not as legal rights. Human Rights motivate legislation; they do not necessarily depend on coercive legislation. Often Human Rights enter the political process in the context of informing about violations of Human Rights; “naming and shaming” is, for Sen, a more effective form of motivation than are Human Rights courts. The need for an international polity of laws that helps the individual woman, man and queer in this world to stay responsibly on the side of peace is not discussed by Sen. And he does not speak about the Universal Declaration of Human Rights that holds not only states and nations but also the single individual responsible for realizing Human Rights in the world. In 1948 the individual became a subject of international law. Sen denounces the lack of income-earning capability of over 600 million people who live with significant disabilities and consequently suffer the “conversion handicap” to generate resources that would empower them for the social realizations of a good life. He claims justice and insists on the inseparable link between justice and social realizations, between social choice and freedom. This gives the impression that Sen speaks like a member of the protest school of the Human Right to justice that leaves to the members of parliaments and social philosophers the deliberative task of delivering welfare legislation that realizes justice for all citizens, abled or disabled, rightly insisting again and again on freedom as a capability. Sen does not forget or overlook the fact that the interests and perspectives of those who are not parties to the social contract of a polity nevertheless have to bear the consequences of decisions taken in that particular polity. Taking this situation of injustice, I do not hesitate to claim the speech-act of the individual woman, man and queer claiming dignity and equal freedom and rights as the starting point of a theory of social choice. Yes, it is true, there are very few women, men and queer living in Bogotá who would claim dignity and equality of freedom and rights in their city and the country of Colombia. These women, men and queer are completely absorbed by the fight for capabilities and possibilities for social choices that would serve the social realizations of family life. Nevertheless, I claim to listen to them and respect them as subjects of Human Rights and international law. I am convinced that philosophy, ethics and science need to focus on the lived realities that lead people to connect their specific struggle of everyday life and the consciousness of their Human Rights. Consciousness needs an assessment of the concepts. It is the purpose of philosophy to make propositions clear; this book attempts to contribute to the description of the concept of Human Rights as social realizations of freedom, equality and dignity.

Kant was right when, in his last published essay in 1797, he claimed that philosophers have to teach women, men and queer that democracy is about justice, dignity and freedom as an end of the citizens themselves. It is true that he did not write to teach women, men and queer, but claimed to instruct the people, the “masses.” Kant’s contemporary, Rousseau, was right that the individual woman, man and queer citizen realizes her or his dignity by making social choices of freedom and equal rights for all. Wittgenstein in the twentieth century insists on the conviction that there are no privileged sentences, that there are sentences that speak nonsense but there are no senseless sentences. A sentence that can be understood makes sense.

I am convinced that philosophy, ethics and science need to focus on the lived realities that lead people to connect their specific struggle of everyday life to the consciousness of their Human Rights. Poverty acts as a disabling agent for individuals in the development of social relations that serve the well-being of all. This is a sad reality in Bogotá, Colombia, and we have to encourage the state to implement policies capable of integrating the poor into society so they can take an active part in their lives. Yet, history seems to confirm my empirical findings and presents a chance for dignity and peace for the whole population of Colombia: the announcement of a final peace accord between the Colombian government and the FARC guerrillas on August 24, 2016 in Havana, Cuba will hopefully introduce a transition phase that leads to a peaceful realization of justice and democracy.

In 2017, it is a fact that there are thousands of millions of women, men and queer in the world who speak, but who have no chance to make social choices as social realizations of their dignity. It is also true that since the time of Rousseau the number of women, men and queer whose speech-acts claim dignity and Human Rights never ceased to exist, but grew steadily. What can we contribute so that more millions of women, men and queer start knowing and claiming the social realizations of their dignity within their societies and communities? To ask and answer this question is important for progress in the realization of Human Rights and a world with more justice and peace.
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