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Introduction

This book critically examines a fundamental ambiguity in the Supreme Court’s jurisprudence regarding the reasoning behind its constitutional rights decisions. The confusion concerns whether the opinions rest exclusively on the nation’s particular history and context or whether they rest at least in part on a basis that is independent of that history and context. I argue that this ambiguity can be understood as a product of the justices’ flawed response to a central tension in American constitutionalism regarding the foundations of individual rights. After describing a parallel source of confusion in contemporary constitutional theory, I propose an alternative approach to constitutional interpretation, which is designed to provide clearer foundations for constitutional rights decisions, while preserving a meaningful but limited role for universal arguments in constitutional law.

My critique of the court’s constitutional rights jurisprudence is not focused on doctrine, but on the kinds of arguments that the justices use to justify decisions. The American inclination to translate grievances against the government into the language of rights places a premium on understanding the considerations that carry weight in discerning the meaning of constitutional rights.1 Apart from the outcomes of specific constitutional disputes, it matters a great deal which kinds of arguments we count as legitimate in the debate.2 The content of judicial opinions is significant not only because it outlines the reasoning supporting the decision at hand, but also because it sends signals to other legal actors regarding the proper approach to interpretation. Moreover, the kinds of arguments we offer in constitutional debate are interconnected with questions about the authority of the Constitution and the exercise of judicial review.3

This book is concerned especially with one of the most significant questions regarding the arguments that are deemed admissible in constitutional discourse. One kind of argument appeals to the nation’s particular political and legal context, including its history, enactments, and popular understandings, whether past or present (for brevity, referred to here as “particular arguments”). Another kind of argument appeals to considerations that extend beyond the particular context of the United States (referred to here as “universal arguments”). Reliance on particular arguments is pervasive and taken for granted in the American judicial system, which is not surprising given that judges are institutional actors empowered by, and operating within, a particular community governed by its enacted laws. However, since American constitutionalism has viewed rights both as natural principles and as popularly enacted laws, a crucial question is whether universal arguments may figure in the interpretation of rights. The judiciary’s approach to this question is paramount because the courts, for better or worse, have assumed primary responsibility for elaborating the legal effect of constitutional rights.4 Due to the legal force of precedent, opinions provide cues to litigants, who potentially play an integral role in the shaping of law by crafting arguments that build on the justices’ own reasoning. I focus on the Supreme Court because of its unparalleled influence on constitutional jurisprudence.5

Constitutional theory often has been framed around dichotomies that fail to capture the vital distinction between universal and particular arguments. Beginning around the mid-1970s, for example, a good deal of scholarship was centered around the distinction between interpretivism and noninterpretivism, with the former referring to the view that constitutional meaning derived exclusively from ideas explicitly or implicitly indicated by the text.6 Many scholars, though, moved away from this way of framing the debate because they realized that virtually any approach to interpretation could be presented as deriving meaning from the Constitution; the telling disagreements concerned conceptions of the Constitution and how the document connected with outcomes in specific cases. More recently, debate has been framed around the distinction between originalism and nonoriginalism (or “living constitutionalism”).7 Widely varying approaches, however, can be presented as in some sense relating back to the document’s original meaning.8 After all, viewing the Constitution as embodying extremely broad principles, such as freedom or equality, affords wide latitude in treating conclusions as following from principles that are original to the document.9 Thus, theorists who agree on treating broad concepts embedded in the text as the starting point nevertheless may rely on fundamentally different kinds of arguments to draw out the meaning of those concepts. The originalism-versus-nonoriginalism paradigm frames debate around the first reference point in discerning constitutional meaning. Regardless of whether we characterize interpretation as traceable to the text or original meaning, though, we must provide reasons explaining why one interpretation is better than another; the distinction between universal and particular arguments captures a crucial fault line regarding the kinds of reasons that are accepted as legitimate in constitutional debate.

Natural Law and Universal Arguments

The subject of universal arguments is vital to the study of constitutional law and theory regardless of one’s ideology or research agenda. Unfortunately, however, scholars often neglect the contemporary salience of universal arguments. One reason is the marginalization of natural law in contemporary discourse more generally. Universal principles commonly are associated with the concept of “natural law,”10 the most familiar term referring to norms with a basis independent of any particular community.11 While natural law ideas have had tremendous influence historically,12 explicit reliance on natural law or natural rights has declined since the American Founding, especially during the twentieth century.13 Moreover, reliance on natural law in constitutional interpretation has been viewed as discredited since the late 1930s.14 For many, to show that a constitutional argument has relied on natural law is to drive a stake through its heart. One manifestation of the discrediting of natural law in jurisprudence is that contemporary theorists often are quick to reassure readers that their theories do not entail natural law reasoning.15 Paradoxically, however, natural law ideas continue to play critical roles in the court’s jurisprudence and in the work of prominent constitutional theorists.16 This disconnect between reality and perception with respect to the role of universal arguments is a source of confusion regarding the basis of constitutional rights.

To be sure, John Finnis’s Natural Law and Natural Rights17 sparked a revival of interest among some scholars in natural law theory over the last few decades.18 The reinvigorated discourse on natural law theory, however, did not translate into mainstream interest in the contemporary role of natural law in constitutional adjudication. A contributing factor is that the scholars who are most comfortable speaking the language of natural law in normative and political theory often are among the more ardent opponents of judicial reliance on natural law. For example, Robert George, who has been one of the most active scholars in the contemporary development of natural law theory,19 advocates a restrained judiciary that does not decide cases based on its own natural law views. George has stressed that philosophical questions about the content of natural law are distinct from questions about how different institutions should make decisions,20 writing: “It is a mistake … to suppose that believers in natural law will, or necessarily should, embrace expansive judicial review or even ‘natural law’ jurisprudence.”21

Another factor limiting mainstream interest in the contemporary role of universal arguments in jurisprudence is the tendency to conflate natural law reasoning with recognition of the Framers’ intellectual context. This tendency is illustrated by the Sturm und Drang over Clarence Thomas’s natural law beliefs during his confirmation hearings. Joseph Biden Jr. (D-DE), then the chairman of the Senate Judiciary Committee, identified Thomas’s references to natural law as the hearings’ most urgent concern,22 and it was a major topic of questioning. In writings and speeches, Thomas had indicated that constitutional interpretation should be guided by the philosophy expressed in the Declaration of Independence. Thomas’s emphasis on the Declaration fit with his broader commitment to the classical liberal, Lockean ideas infusing the nation’s founding documents.23 During the hearings, however, Thomas downplayed his natural law beliefs, while stressing the importance of keeping a judge’s own ideology separate from the process of adjudication. Natural law was relevant, Thomas suggested, only to the extent that it informed our understanding of the Framers’ beliefs about the Constitution’s meaning.24 That is, judges should not introduce their own beliefs on what natural law requires, but simply recognize natural law as part of the Framers’ belief system. Scott Gerber, the biographer who has written most extensively on Justice Thomas’s jurisprudence, suggests that Thomas distanced himself from natural law during the hearings to maximize the chances of confirmation.25 Gerber shows that aspects of Thomas’s jurisprudence can be understood as applications of his belief in certain natural law principles.26 Nevertheless, the approach that Justice Thomas has articulated on the bench is one that looks to the Framers’ understandings for guidance without using the language of natural law. The agitation surrounding Thomas’s natural law beliefs during the hearings and his subsequent avoidance of natural law terminology reflect the anxious confusion that the mere mention of natural law tends to provoke.27

The role of universal arguments in jurisprudence is easier to over-look because the court almost never uses natural law terminology. Even in the court’s earliest period, when natural law discourse was more prevalent in the society at large, the justices only rarely used the terms “natural law,” “natural rights,” or “natural justice.” Contemporary justices do not use these terms at all (except to discredit an opinion allegedly relying on natural law).28 Since justices do not use the term “natural law,” and natural law jurisprudence widely is perceived as illegitimate, it is tempting to conclude that the study of natural law is only of historical interest and cannot help us to understand disagreements on today’s court. In fact, however, we can learn a great deal about the court by focusing on the distinction between particular arguments (those appealing to sources reflecting the nation’s unique political and legal context) and universal arguments (those appealing to considerations that extend beyond the specific context of the United States). The definition of universal arguments used here zeroes in on a crucial feature of natural law that proves to be vital in illuminating ongoing jurisprudential debates: the appeal to reasons that do not depend on the context of a specific political community.29

I use the term “universal arguments” rather than the more familiar term, “natural law,” because it is important to recognize the continuing role of universal arguments in constitutional law and theory even though those arguments frequently diverge from ideas historically associated with natural law. We will miss the contemporary significance of universal arguments if we search only for the term “natural law” and conceptions of natural law that mirror those of the Framers. Contemporary discourse typically shuns terms like “natural law” or “natural rights” because they carry baggage that is unwelcome in the context of adjudication. First, natural law has been associated with religious faith.30 References to natural law evoke links with spiritual premises, generally, or with the work of specific thinkers, such as Thomas Aquinas, whose theoretical frameworks are deeply theological.31 This association discourages the use of natural law terminology in the judicial context where religious premises are not accepted as grounds of decision.32 Even when natural law claims are not associated with explicitly religious premises, they may be seen as entailing outdated positions on metaphysical questions.33

In American constitutionalism, natural law also has been associated with the prioritization of property rights. The founding generation believed that property rights were rooted in natural law,34 and the Constitution reflected an emphasis on property rights.35 The Supreme Court paid attention principally to property until well into the twentieth century,36 often applying natural law reasoning in protecting property rights.37 In the late 1930s, however, the court abandoned this line of jurisprudence38 and generally demoted property in its hierarchy of rights.39 Natural law had been associated with the prioritization of property, and judicial reliance on natural law to strike down legislative acts has been seen as discredited since the court shifted away from property and toward the protection of other categories of rights.40 Consequently, arguments today that have the ring of natural law carry an association with reactionary substantive propositions of constitutional law.

Many also associate natural law with claims that are ambitiously foundational in character, asserted with greater certainty, and supposed to yield answers in a mechanistic fashion.41 I adopt an unencumbered definition of universal arguments to avoid the distorting effect of false historical associations. As defined here, there is no reason why universal arguments must imply specific positions on theological or political issues, or why they must be more speculative. Entering constitutional debates brings with it the burden of providing reasons to support positions, and all lines of justification must rely at some point on unproven premises.42 Universal approaches to rights also need not be presented as operating in a mechanistic fashion. People can be counted on to disagree over the concrete implications of jurisprudential arguments whether they are particular or universal in character. No worthwhile approach to constitutional analysis can operate automatically or eliminate divergence of opinions. What we should demand of interpretive approaches is that they identify which kinds of reasons are doing the work.43

Since our focus is on whether universal arguments, broadly understood, may figure in the interpretation of constitutional rights, it is not necessary here to enter the controversy over the relation between natural law (traditionally viewed as moral directives) and natural rights (viewed as limitations on legitimate authority).44 We will see, though, that the justices’ use of universal arguments has been more akin to the concept of natural rights.45

Rights Interpretation and Universality: An Overview

Dating to the founding era, the Constitution’s authority has been understood as rooted both in popular sovereignty and in prepolitical principles.46 Thus, from the beginning, the justices faced the question of whether judicial opinions could appeal to universal arguments, or whether judges only had authority to rely on particular arguments. This book investigates the manner in which the justices have responded to this question, demonstrating an axis of disagreement between two approaches to interpretation.47 One approach has insisted that judges must rely exclusively on particular arguments (referred to here as an “exclusivist” approach to interpretation). Justices advocating this approach have treated constitutional rights as reflections of popular will, with interpretation guided in the main by constitutional text, the Framers’ intentions, and traditional understandings.48 A competing approach has insisted that judges, at least in some instances, may appeal to the force of universal standards or principles (referred to here as a “universalist” approach to interpretation).49 Justices have expressed universal arguments in a variety of formulations, including, for example, rights following from the “very idea of a government, republican in form”;50 requirements “implicit in the concept of ordered liberty”;51 and standards for “determin[ing] whether a challenged punishment comports with human dignity.”52

In practice, however, justices have intermingled universal and particular arguments without explaining the relation, thus calling into question whether the universal arguments are doing any independent work. In Atkins v. Virginia (2002), for example, in which the court held that the execution of mentally retarded persons violated the Eighth Amendment, a 5–4 majority asserted its prerogative to conduct an “independent evaluation” of whether a challenged practice comported with the Eighth Amendment, which included considering the requirements of “the dignity of man.”53 Yet Justice John Paul Stevens’s opinion for the court also leaned heavily on recent shifts in public attitudes and state practices without making clear how these considerations related to the justices’ evaluation of the requirements of dignity. Would the court have reached a different decision if the nation’s “evolving standards of decency”54 did not cut in the same direction as the court’s own evaluation, and, if not, in what sense was the justices’ evaluation independent? As is typical in contemporary cases relying on universal arguments, the opinion did not address these basic questions regarding the justification for the decision.

Similarly, in Lawrence v. Texas,55 which invalidated a state law that made it illegal for two persons of the same sex to engage in certain intimate acts, the majority’s reasoning suggested reliance on universal principles,56 while also hinting that shifts in predominant public policies or attitudes could sway the meaning of constitutional rights.57 The opinion, though, did not indicate the relation between these two distinctive kinds of argument. Although the case stoked debate on questions about constitutional interpretation, including the proper role of foreign law,58 state practices,59 and public opinion,60 and whether the justices may recognize evolution in the meaning of rights,61 my critique focuses on a more fundamental aspect of Justice Anthony Kennedy’s opinion (and the court’s jurisprudence generally): a core ambiguity regarding the kinds of reasons that count in constitutional interpretation. This kind of confusion, though not new, has been exacerbated by an increasing tendency in the court’s jurisprudence to stress reliance on particular arguments in areas where universal arguments have figured importantly, without clarifying whether universal arguments retained an independent role.62

Justices using universal arguments have insisted that they enable constitutional rights to operate as an independent check on majority power. But universal arguments cannot serve this function if opinions appear to turn on trends in state legislation. Hollow incantation of universal arguments undermines them without acknowledgment. The court’s jurisprudence is troubling if one accepts the premise, expressed by many justices, that the judiciary needs lines of reasoning that do not reduce to a reading of mass preferences. One approach on the court denounces universal arguments, and another combines them with particular arguments in ways that undercut their independent force.

The justices need universal arguments to justify changes in constitutional meaning that are independent of predominant public attitudes. Due to pervasive concerns about the undemocratic character of judicial review, however, the justices understandably do not want to lead with their chin by highlighting reliance on universal arguments. The upshot is muted universal arguments immersed in citations to traditions and prevalent attitudes. This unexplained melding of sources prevents litigants and others from fully engaging the arguments driving constitutional decisions.

Contemporary constitutional theory suffers from a similar kind of confusion regarding the basis of rights.63 As on the court, one school advocates exclusive reliance on particular arguments. Legal scholarship has been preoccupied with the question of how to reconcile judicial review and democratic values.64 The most common exclusivist strategy for addressing this “countermajoritarian difficulty”65 views constitutional requirements as deriving authority from the process of enactment. On this view, the enforcement of rights to block legislative acts is consistent with democracy because the people express their will through multiple avenues. One set of procedures leads to ordinary legislation, and another enacts constitutional provisions. The judicial invalidation of legislation amounts to enforcement of popular will as expressed in its supreme legal form. An exclusivist approach can provide justifications for interpretations that are distinct from views on the substantive questions raised by a constitutional dispute. Since disagreement on political questions is inevitable, it is essential that laws be grounded in a source of authority that can be accepted even by citizens who disapprove of specific policy outcomes. Although judicial decisions are not democratic in the same way as legislation, exclusivist interpretation allows judges to maintain that their opinions implement the enactments, customs, and understandings of the American people.

Many theorists, however, reject the notion that rights should be viewed as expressions of popular will. An influential school in constitutional theory, associated most famously with Ronald Dworkin, views interpretation as aiming toward moral progress and making the Constitution the best that it can be. Proponents hold that positive social change can be advanced through a proper approach to constitutional interpretation set within a larger, substantive political theory. Adherents of this school (referred to here as “aspirationalism”) emphasize that rights provisions embody “abstract moral principles”66 and that judging entails moral reasoning. Since an aspirationalist judge participates proactively in the articulation of the nation’s highest ends,67 aspirationalist accounts open into theories of political morality.

I contend that aspirationalist accounts produce confusion regarding the kinds of reasons underlying interpretation by failing to acknowledge the significant role that universal arguments necessarily play in their analysis.68 Aspirationalists typically deny reliance on appeals to universal principles,69 stressing that interpretation within their frameworks is constrained by the nation’s particular history and political context.70 Their accounts, however, require a great deal of substantive political theorizing to flesh out the implications of extremely broad principles. The attempt to present these principles as seriously constrained by American history loses plausibility because the principles are conceived at such a high level of abstraction. The aspirationalist approach is imbued at every stage with an orientation toward the exercise of independent normative judgment, which underwrites the recognition of new rights.71 Aspirationalism is not interested merely in figuring out how to realize the Constitution we have inherited, but in revising the Constitution into one that is worthy of respect. Adherents inescapably rely on universal arguments to distinguish the elements of American history that should be honored from those to be discarded on the way to moral progress. The crucial justificatory work is done by independent normative reasoning through the process of interpretation, not by the inertial force of history or expressions of popular will.

Confusion regarding the basis of rights results from a fundamental tension in American constitutionalism that complicates the articulation of coherent interpretive frameworks. We want grounds for interpretation that are consistent with democracy but without being tethered to political decisions and predominant attitudes that are morally objectionable. The central preoccupation of constitutional theory is a jigsaw puzzle. Scholars largely agree that constitutional interpretation must be: consistent with democratic values; a meaningful check on political decision making; able to justify certain non-negotiable decisions, such as Brown v. Board of Education;72 and sufficiently determinative to constrain judges. The challenge is to make the pieces fit. Many of the most prominent works in constitutional theory represent valiant attempts finally to solve the puzzle.

Instead of proffering another attempt to conquer the puzzle, I propose recognizing that it cannot be solved (at least not in the form in which it typically is posed).73 That is, no single approach to interpretation can accommodate all of the pieces. Rather than bringing us closer to reconciling the fundamental tensions in American constitutionalism, the continued pursuit of solutions to the puzzle produces confusion with respect to the most basic question about any interpretive theory: which kinds of reasons are doing the work? The heroic attempt to make all of the pieces fit ends up deforming them beyond recognition.

Two distinct kinds of constitutional argument serve vital roles but work in incompatible ways. Particular arguments provide reasons for people to accept collective decisions that they reject on substantive grounds, and universal arguments provide reasons for ruling out certain policies despite their political enactment and popular support. The two kinds of argument operate in essentially distinct manners. Particular arguments find their justificatory force in the history, enactments, and understandings of the American people, while universal arguments appeal to principles with a validity that is independent of the nation’s unique context. The alternative approach that I outline proceeds in two stages (“dualstage review”). In the first stage, judges use only particular arguments to discern what constitutional provisions require. The crucial role that this kind of reasoning plays is to provide a basis for interpretation that can be accepted even by people who disagree with the substantive outcomes of specific cases. The arguments appeal to principles and understandings that have been endorsed by the American people as manifested by enactments and accepted understandings. In the overwhelming majority of cases, only this first stage of reasoning should find its way into judicial opinions. The second stage of analysis, where invoked, consists of universal arguments. Judges only would invoke universal arguments on rare occasions to explain why a public action was unacceptable despite its roots in tradition or popular approval. The conventional response has been to deny that judges legitimately may rely on such arguments. I contend, however, that the need for universal arguments is so strong that jurists and theorists end up relying on them more than they are willing to admit. Maintaining that judges may draw on freestanding universal arguments might seem radical, but reliance on universal arguments long has been an integral part of constitutional jurisprudence. Thus, I am not advocating expanded reliance on universal arguments, but, rather, a more candid acknowledgment of their already substantial role in constitutional discourse.

My defense of a limited role for universal arguments draws broadly on Locke’s Second Treatise for an understanding of the relation between universal and particular arguments. In Locke’s framework, universal principles set bounds around an area within which popular will is given free rein. Universal principles limit what people may do even in the absence of positive law and establish the purposes for which people create governments. Actions by the members of a particular political community create government and lend authority to the community’s collective decisions. Even after the establishment of a political community, however, universal principles limit what the government legitimately may do, since the people authorize government specifically to protect rights with a prepolitical basis. Thus, the choices of a particular community’s members ground the authority of enacted laws, while universal principles limit the scope of public power.

Locke’s theory provides a compelling account of the relation between universal and particular bases of rights but gives rise to a difficulty: how can a community’s policies be limited by principles with a basis independent of the community when they only can be imposed by members of the community? The remedy in Locke’s framework for governmental violation of universal limitations on government is to install a new government. The Second Treatise provides no mechanism short of revolution to address instances in which the exercise of public power transgresses the bounds of legitimacy. Judicial reliance on universal arguments in interpreting constitutional rights can be understood as an imperfect but appealing mechanism for setting limits on the community’s preferences writ large (that is, as manifested in all its forms, including even the Constitution itself). Democratic procedures ground the community’s decisions, and universal arguments provide a language for describing limitations on government that do not reduce to measurements of power. In the hands of judges, universal arguments function as an institutional backstop that provides a potential remedy when democratic procedures fail to respect bounds on the legitimate scope of government.

Reliance on universal arguments raises concerns about the scope of judicial power. These concerns are mitigated in part by conceiving of universal rights as serving only the limited role of setting bare minima for the acceptability of public policies. Aspirationalism aims to make the Constitution and the nation the best they can be. As a result, the tendency to constitutionalize political issues and the need for universal arguments are built into its DNA. By contrast, the approach proposed here views only the people as empowered to determine the community’s highest ideals. When invoked, universal arguments are admissible only to set outer bounds around the policies that the community may adopt in pursuing those ideals.

Moreover, insisting on the candid articulation of universal arguments would buttress an important check on the judiciary. Judges potentially are constrained by an institutional context that affords other participants a role in shaping law. Litigants make arguments developing the kinds of reasoning used by judges in earlier cases. Opinions that obscure the grounds of decision undermine the ability of other legal actors to press for decisions in accordance with principles articulated in previous opinions. Justices would address concerns over undisciplined judging best not by using universal arguments in an opaque manner, but by more openly developing the universal analysis on which some of their decisions depend.
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Universal Arguments in American Constitutionalism

This chapter examines how the tension between universal and particular arguments poses a challenge for constitutional interpretation. Specifically, it explores the source of the tension in Locke’s Second Treatise, the Declaration of Independence, and the Constitution itself. To appreciate the challenge facing the justices, we must understand the tension embedded in American constitutionalism regarding the basis of rights. Judges confront questions about the basis of rights because they must provide reasons for their decisions.1 Interpretation requires determining which kinds of considerations are relevant, and those determinations hinge on why we have rights in the first place. Even though opinions do not include disquisitions on rights theory, the reasons judges offer to justify constitutional rights interpretations reflect understandings about the basis of rights. The point of exploring the roots of American constitutionalism is not that Locke2 or the Framers were concerned immediately with judicial interpretation, but that the foundations of rights have a bearing on how rights should be interpreted.3

Universal Arguments in Political Discourse

In the context of constitutional interpretation, the previous chapter defined “particular arguments” as those appealing to a nation’s specific context, including its history, enactments, and popular understandings. By contrast, “universal arguments” are those appealing to considerations that reach beyond the nation’s context. The distinction can be extended to discussion about rights outside the context of judicial interpretation. Before turning to American constitutional thought below, this section observes that the distinction between universal and particular arguments is intuitive and has deep historical roots.4

Appeals to universal or human rights are familiar in the political arena even if those terms are not used explicitly.5 We rely on universal arguments when asserting that a policy violates rights despite the practice having been enacted through the established procedures and enjoying popular support. People commonly object on moral grounds to atrocities, such as genocide, without reference to technical legalities or data on public opinion. Universality draws on the potent concept of human equality. Social movements have harnessed the power of the idea that all people are entitled to certain kinds of treatment, regardless of race, gender, or other traits with no bearing on a person’s fundamental rights. It is only a small step to the idea that all people are entitled to certain kinds of treatment regardless of where they live.

Arguments extending beyond particular communities date back thousands of years. In Sophocles’s Antigone (written in or before 441 BC), Creon, the king of Thebes, decreed that no one should bury Polynices, who betrayed the city in civil war. Polynices’s sister, Antigone, buried him in defiance of the order, viewing it as a sibling’s sacred duty. Against the charge that she had committed a grave crime, Antigone justified her action by appealing to dictates of justice higher than the king’s law.6 The Declaration of Independence justified the colonists’ defiance of English laws by proclaiming “self-evident” truths and “unalienable rights” whose validity did not depend on the enactments of any political institution. One can discern a line connecting Antigone’s defiance, the Declaration, and Martin Luther King Jr.’s stirring words in resisting racial oppression that had been imposed by established authorities:

How does one determine whether a law is just or unjust? A just law is a man made code that squares with the moral law or the law of God. An unjust law is a code that is out of harmony with the moral law. To put it in the terms of St. Thomas Aquinas: An unjust law is a human law that is not rooted in eternal law and natural law. Any law that uplifts human personality is just. Any law that degrades human personality is unjust. All segregation statutes are unjust because segregation distorts the soul and damages the personality.7

It is not difficult to appreciate the appeal of universal arguments about rights: the assertion of moral standards transcending any specific community offers a principled basis for resisting iniquity carried out by persons or institutions with political authority. In Antigone, Creon rejected the heroine’s appeal to a standard of justice independent of the city’s law, insisting that there was no law beyond his command. Acceptance of Creon’s position would leave no grounds for objecting to evil acts carried out under the banner of law.

The appeal of particular arguments also is familiar and deep seated. Due to the inevitability of disagreement, communities need decision-making procedures that can be recognized as legitimate even by those who disagree with their outcomes. The legitimacy of those procedures typically rests in part on bases of authority that are specific to the community, such as custom and collective choices. Particular arguments offer reasons for accepting decisions that are independent of views on specific policy questions. They also facilitate discussion of normative questions without reference to transcendent principles, which tend to provoke skepticism and apprehension. Many also feel more comfortable with claims of limited scope in light of the history associated with the assertion of universal values. The flag of universal ideals has been hoisted up time and again to further exploitation, as when colonial powers appealed to standards of civilization as a justification for imperialism. One person’s universal rights may appear from another perspective as intolerance of difference or as a Trojan horse for oppressive policies. Moreover, some worry that universal arguments are so malleable that they simply serve as window dressing for the advancement of subjective preferences.8

The distinction between universal and particular arguments about rights remains salient as the pace of globalization only magnifies the urgency of appeals to universal values and the reasons for wariness of such appeals. Communications and media technology make it more difficult to think of justice in terms circumscribed by the colored borders on a map as we increasingly witness suffering from afar on television or the Internet. Upon observing the experiences of people in distant places, we either make claims on them because of what they have done or feel anguished because of their misfortunes. In short, globalization makes us more visible and consequential to one another. At the same time, universal appeals today reverberate within an intellectual setting haunted by awareness of the destruction that has been wrought by wars between competing world views. This awareness engenders leeriness about comprehensive attempts to explain morality and justice from the ground up.9 Thus, observation of difference leads to two conflicting impulses: we seek standards that could underwrite far-reaching change yet do so within an intellectual environment that is suspicious of ambitious theoretical frameworks. The significance of this difficulty is evident in the attention paid by scholars to the question of whether cultural diversity can be reconciled with concern for the treatment of all people.10 John Rawls, one of the most influential political philosophers of recent times, framed much of his later work around the following query: “[H]ow is it possible for there to exist over time a just and stable society of free and equal citizens, who remain profoundly divided by reasonable religious, philosophical, and moral doctrines?”11 The prominence of Rawls’s work reflects the continued pertinence of the tension between persistent moral disagreements and the need for shared principles.

Roots of Universal Arguments in American Constitutionalism

Given their broad definitions, universal and particular arguments about rights can take many forms. In American constitutional thought, universal arguments largely have taken the form of principles believed to have an intrinsic validity based in reason, while particular arguments principally have appealed to popular will.12 Nowhere is the tension between reason and will more evident than in the account of political authority described in Locke’s Second Treatise of Government (first published in 1690).13 The idea of a social contract played a critical role in the development of American constitutional theory, in considerable part through its impact on English politics.14 Though the concept had a long history,15 Locke’s version of social contractarian thought was especially influential with the colonists.16

In Locke’s account, universal principles of reason set bounds around an area of legitimate governmental action within which the exercise of popular will was given free rein.17 While Locke famously developed consent in the form of the social contract as a basis of authority, reason was the most fundamental basis for norms in his theory, always circumscribing the proper role of will.18 Reason’s paramountcy was evident in the robust framework of norms that existed in the state of nature, where authority rooted in consent was absent.19 Leaving the state of nature required consent, but entering it did not, and events could return people to the state of nature even after they had chosen to escape it. Since consent as a basis of political authority came into play only when people wished to exit the state of nature, the norms that applied in the state of nature had to be based in something other than consent.

The normative framework that existed independently of political society took the form of natural law, which was rooted in reason. Reason and law were interdependent, because reason was the faculty through which individuals understood the law of nature. Reason instructed individuals in how to live according to law. It was the manner in which the law of nature had been promulgated to persons. Indeed, Locke frequently spoke of the law of nature as the law of reason. Since freedom required law, and living according to law required reason, it followed that only individuals with the capacity of reason were capable of freedom. This explained why parental rule did not count as interference with freedom; guidance was necessary until the age at which children could direct their own actions according to reason.20

Will, to be sure, was an important concept, as the protection of freedom was one of the law’s basic aims, and freedom meant not being subject to the will of another. But freedom signified the exercise of will guided by reason and the law of nature. This is why individuals incapable of reason were not left to act according to their own wills. In short, the only will that counted was one directed by reason.

The role of will as a basis of norms came into play as Locke’s account shifted to the creation of political authority. People needed government because some individuals violated the rights of others despite the natural law’s directives. Individuals in the state of nature possessed rights in a moral sense but could not enjoy them in a practical sense. The obligation to comply with laws made by others within a political community arose from an exercise of individuals’ own consent. Groups of persons created political society through mutual consent by entering into a compact, which incorporated them into “one body politic” and established the legislative power as the “first and fundamental positive law of all commonwealths.” By entering the compact, individuals agreed to comply with the majority’s decisions. No longer free to act only according to their own “private judgment,” members of the body politic subjected themselves to the community’s laws and system of enforcement. The evil that natural law sought to avert was the subjection of one person to the arbitrary will of another. Locke reconciled the sovereignty of an individual’s will with the institution of government through the device of the social compact. Political society did not entail subjection to the will of another because individuals consented to rule by the majority. As individuals consented only for specified ends, the legislature would forfeit its legitimate authority if it acted contrary to those ends.21

Will formed an indispensable element of Locke’s account of authority, because the legitimacy of the legislative power required the consent of those subject to it. Reason, however, defined and limited will’s function. A theory emphasizing the role of will to a greater degree would accord the parties more leeway in crafting an agreement. In Locke’s account, reason placed bounds around the things to which people could consent. For instance, no one could consent to slavery, and it followed that no group of individuals could consent to absolute monarchy, which would amount to slavery writ large. Reason fundamentally shaped the content of the compact. An individual chose whether to enter the compact but not its essential terms, since principles of reason determined the purpose and functions of government. Reason’s preeminence also was evident in its continuing to serve as a limitation on legitimate authority even within political society. Exiting the state of nature did not abrogate natural law, which remained a basis for evaluating justice in political society.22 Positive laws had to conform with natural law, as “the municipal laws of countries … are only so far right, as they are founded on the law of nature, by which they are to be regulated and interpreted.”23 A government lost legitimacy if it violated the mandates of natural law. Locke held that the people retained the right to remove a government that transgressed their rights, stating that

the community perpetually retains a supreme power of saving themselves from the attempts and designs of any body, even of their legislators, whenever they shall be so foolish, or so wicked, as to lay and carry on designs against the liberties and properties of the subject. For no man, or society of men, having a power to deliver up their preservation, or consequently the means of it, to the absolute will and arbitrary dominion of another; whenever any one shall go about to bring them into such a slavish condition, they will always have a right to preserve what they have not a power to part with; and to rid themselves of those who invade this fundamental, sacred, and unalterable law of self-preservation, for which they entered into society.24

Locke’s interweaving of natural law and consent produced a tension between universal and particular bases of authority. The account relied on particular arguments in that authority for collective decisions flowed from the exercise of will by the specific individuals in a community. Locke proposed particular means for serving universal ends, recognizing that the creation of political communities was necessary for the pursuit of universal standards of justice. Individuals had to choose whether to enter or exit political society. Particular communities made decisions not only about specific policies, but also about the continuing legitimacy of government. Yet the overarching framework was universal. Principles of reason exercised a tight rein over the role that expressions of will could play in the pursuit of justice. Natural law represented principles of reason applicable to all, independent of anyone’s will. It set parameters for the creation of political society and standards for evaluating its legitimacy. While an individual’s decision to exit the state of nature was an expression of will, Locke set up the conditions in such a way that entering political society presented itself as the reasonable choice. Indeed, Locke supported his account of the compact’s contents with reference to the choices it would be reasonable for individuals to make.25

Locke’s influence was evident in the innovativeness of American thought. Notwithstanding substantial continuities, American constitutionalism incorporated elements foreign to the English tradition from which it sprang. One innovation was the acceptance of nature as a source of authority independent of the customary understandings that were prevalent in a specific place.26 English constitutionalism had viewed principles of natural law as wrapped up with practices woven into existing institutions and rights held by actors within a specific system.27 American thought recognized certain rights as belonging to human beings apart from membership in a particular community.28 Natural law arguments appeared in public debate, pamphlet literature, and protests against English policy toward the colonies.29 Such arguments had the advantage of resting on considerations that transcended the particular institutional practices that the colonists were challenging.30

A second innovation was the reliance on a single document limiting government through enforceable provisions of positive law with authority rooted in enactment procedures reflecting popular will.31 In English constitutionalism, revered historical documents were evidence of fundamental law but did not derive authority from procedures of enactment.32 In the early years of the United States, the use of special conventions to ratify some state charters linked fundamental law more directly to the people as a source of authority.33 On the other hand, the Framers’ decision to call separate conventions for ratification of the federal Constitution instead of relying on state legislatures reflected a rejection of the English notion of parliamentary supremacy.34 Popular consent was essential to authority, but political institutions were limited in what they legitimately could do.35 Thus, American constitutionalism combined the idea of government by the people with the idea that the scope of governmental power was limited by a fundamental law that itself was rooted partly in consent.36

This juxtaposition of ideas gave rise to a tension between natural rights and consent as foundations of the limitations on government.37 The tension was most obvious in the Declaration, which articulated the political philosophy of the new nation.38 The second paragraph began by declaring as self-evident that “all men are created equal, that they are endowed by their Creator with certain unalienable rights.”39 These were natural rights, existing independently of government and applying to all people, not just those belonging to a particular political community. The protection of these rights was government’s purpose and the standard for evaluating governmental legitimacy. Natural rights could serve these roles because their existence preceded the creation of government.

The Declaration’s signers, however, also considered it self-evident that “to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed.” People established government through consent, as expressed in the form of an agreement, to join together in a political community. As in Locke, the purpose of government was fixed before any agreement, but the construction of government required the consent of particular people. Thus, even though all individuals enjoyed natural rights that were independent of consent, the political authority of government depended on popular will.

The assertion of the people’s right to dissolve an illegitimate government was critical to the Declaration’s philosophy and indicated that both natural rights and consent played indispensable roles following the creation of government. After identifying the protection of natural rights as the purpose of government, the text indicated the close interaction between natural rights and consent, stating that “whenever any form of government becomes destructive to these ends, it is the right of the people to alter or to abolish it, and to institute new government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their safety and happiness.” This framing of the right to abolish government set up natural rights as a touchstone for assessing the continuing legitimacy of government. The assessment of legitimacy, however, was not automatic; it had to be made by the people themselves. Thus, the standard of evaluation was fixed by natural principles, but the citizens of a political community had to make the determination of whether to alter or abolish government. In effect, popular consent would serve as judge of whether government adequately protected natural rights. The people of a particular community would determine whether the government was acting in accordance with universal standards.

The U.S. Constitution also embodied the tension between natural law and popular sovereignty. The document was motivated in large part by a belief in principles with a basis independent of any particular community.40 The Framers’ belief in natural rights was reflected in the Ninth Amendment: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”41 The language recognized the existence of rights beyond those formally declared in an enacted law.42 In addition, the Union’s stated purposes included “establish[ing] justice,” and “secur[ing] the Blessings of Liberty,” suggesting standards of evaluation that could be understood apart from any specific enactments. Commitment to universal objectives was evident in the ratification debates, as Federalists and Anti-Federalists alike relied on arguments assuming that one of the document’s key objectives was the protection of natural rights.43 Prominent Federalists, including James Wilson and Alexander Hamilton, opposed the addition of a Bill of Rights on the grounds that natural rights existed regardless of positive enactments and that enumerating rights would imply the list was exhaustive. Indeed, the Founding generation viewed natural law as a continuing source of guidance even after, and apart from, the enactment of a written constitution.44 Thus, universal thought underlay the Constitution, which could be seen as an effort to realize the Declaration’s end of protecting natural rights.45

At the same time, the Constitution was an enactment claiming to derive authority from popular sovereignty.46 The document, which was to be “the supreme law of the land,” declared with its opening words, “We the People,” that it had been ordained and established by a specific political community. The ratification process was designed to register popular consent, with conventions in each of the states attended by delegates elected specially for the purpose. Constitutional provisions derived their authority in significant part from the procedures leading to their enactment, which reflected the will of the people.47 The Constitution was the product of political activity, its drafting the product of compromise, and its enactment the result of particular individuals choosing to ratify it. Moreover, Article V’s amendment procedures hinged on democratic processes. The Bill of Rights, containing many of the most significant protections, was a product of those procedures. Thus, constitutional rights derived authority from a process of enactment expressing popular consent.48

Natural rights and consent played distinctive roles and operated in essentially different ways. Natural rights provided a universal standard for evaluating the legitimacy of government,49 and consent provided authority for collective decision making. Natural rights had a necessary validity that was linked with their substantive content. They could be understood through reflection on structural relationships inherent to certain ideas. One could reason from self-evident principles to necessary implications. By contrast, theories based in will viewed norms as arising from the choices of people in a specific community. Where natural rights theories tied the validity of norms to their content, consent theories viewed norms as rooted in the choices, beliefs, and preferences of particular people.

A difficulty lay at the heart of American law: the constitutional system sought to impose limitations on government, but what was the basis of those limitations? One possibility was to view the limitations as grounded in popular will. But how could legislative acts reflecting popular will be circumscribed by constitutional limitations that themselves were nothing but reflections of popular will? Another possibility was to view the limitations as grounded in natural rights. But how could principles that were independent of popular will be enforced? People inevitably would disagree over the requirements of natural principles, which is why collective decision making was needed in the first place. Constitutionalism was supposed to ensure against the violation of universal principles by the specific people in power. Yet any strategy to protect against abuse by agents of public power had to be implemented by agents of public power. Even if universal standards had a basis independent of will, the exercise of public power, including the imposition of limitations on that power, always depended on the choices of particular people.

Universal Arguments and the Judiciary

We can apprehend this difficulty as presented to the justices by recognizing judicial review as an innovative twist to a largely Lockean framework. In Locke’s account, a government lost legitimacy by transgressing natural rights, but the people had to determine whether the violations were serious enough to warrant the government’s dissolution. The framework provided no institutional check allowing for the redress of abuses short of overthrowing the regime. An innovation of American constitutionalism was to enact a supreme, positive law that rendered invalid any acts of government which violated fundamental rights. This afforded a response to injustice that amounted to neither acquiescence nor rebellion. Constitutional rights provided grounds for concluding that discrete governmental acts were illegitimate, and judicial review made possible a legal determination to that effect.

The justices faced the question of whether rights interpretation could rest on universal arguments, or whether judges only had authority to rely on particular arguments. Basing interpretation in universal arguments had appeal if one viewed political communities as guided by universal ends, and if the court’s enforcement of rights was viewed as a means to pursuing those ends. A justice might prefer to aim directly toward the universal target. Such an approach was made more plausible by the prevalence of American belief in universal principles that took the form of law. Locke had posited universal standards of justice as natural rights and had indicated that positive laws might lack authority if they violated these rights.

The case for exclusive reliance on particular arguments also had force. The justices were operating within a specific community that had established positive laws in accordance with its decision-making procedures. The court itself gained authority from uniquely American sources, with its jurisdiction bounded by the limits of American power. The case for exclusive reliance on particular arguments need not deny the existence of universal principles.50 It might stress that the Constitution represented the specific means through which the American people sought to pursue the Declaration’s universal ends. Even if everyone founding a nation believed in universal laws of nature, they would disagree over their application. One might acknowledge the role of universal rights in the electorate’s belief system but maintain that the authority of adopted laws derives from the procedures of enactment. For the justices to consult their own understandings of universal principles, then, would be to subvert the choices made by the people. We have seen two plausible but contradictory ways of thinking about the role of universal arguments in interpretation; the pull between them lay at the core of the challenge confronting the justices.

Some might object to the way that I have framed the discussion by claiming that influential accounts of authority have combined different kinds of reasoning in ways that confound what I have presented as a central distinction. If universal and particular grounds of authority work in tandem, if they can be joined seamlessly with one another, then focusing on the distinction may seem misguided. One making this objection might point as an example to the ius gentium (or “law of nations”). Initially developed by the Romans in extending laws across disparate lands, the concept combined principles of reason with practices that had achieved a broad consensus.51 One might point also to the common law, long understood as having roots both in principles of reason and in doctrines articulated by judges in individual rulings with the force of positive law.52 It undoubtedly is the case that prominent accounts of authority have attempted to combine universal and particular elements, but this does not eliminate the tension between them. The source of the tension is the need for two fundamentally different kinds of reasons, which spurs attempts to combine them. The crucial point is that we can distinguish universal and particular elements even when juxtaposed. In Locke’s Second Treatise, for example, the exercise of will by particular individuals is necessary to create political society, but universal principles of reason establish the purposes of government and set bounds on the legitimate exercise of power. Locke’s framework includes universal norms and authority produced by particular exercises of will, but these elements remain distinguishable. The universal and particular grounds of authority have different derivations and operate in essentially different ways.

Certain strategies for combining universal and particular elements within theoretical frameworks may give the initial appearance of having reconciled any tensions between them. For example, one might wish to conceive of authority not as rooted either in will or reason alone, but in the rational exercise of will. However, recognizing that will may be guided by reason does not eliminate the need for separate understandings of the two concepts. To the contrary, we must have understandings both of reason and of will to formulate the notion of a rational will in the first place. We find it useful to specify a rational will precisely because we also can conceive of an exercise of will that is unguided by reason. We may attempt to interweave universal and particular elements but must recognize the possibility for them to pull apart. Theoretical frameworks combining universal and particular elements are viewed best as competing attempts to address a difficult tension, not as evidence that the tension has been eliminated.

A related objection would note that the justices frequently have combined universal and particular arguments in their opinions. It certainly is true that universal and particular arguments can be presented as mutually supportive in specific cases. For example, one might contend that recognition throughout American history is evidence of status as a universal right. The instances in which the court has paired universal and particular arguments are indeed numerous. In one of the court’s most important early cases on the contract clause, Fletcher v. Peck (1810), Chief Justice John Marshall wrote that the legislative act challenged in the case was prohibited “either by general principles which are common to our free institutions, or by the particular provisions of the constitution of the United States.”53 In a prominent case interpreting the Fourteenth Amendment, Palko v. Connecticut (1937), Justice Benjamin Cardozo stated that due process protected rights “implicit in the concept of ordered liberty,”54 and in the same breath he indicated that the clause encompassed “principle[s] of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.”55 The common practice of casually combining distinctive bases of rights interpretations, though, is not a reason to disregard the distinction’s significance. To the contrary, it is a remarkable feature of constitutional law that demands closer inquiry. However frequently the justices rely on formulations for decisions that include both universal and particular elements, we always can ask at a given point in the analysis which kind of argument is doing the work. Even if universal and particular arguments appear to be operating together in certain circumstances, the threat that they will disassociate remains. The justices’ tendency to juxtapose radically different kinds of arguments without clarifying their relation often does make it difficult to discern the true basis of decision; this is the crux of my critique. Nevertheless, in investigating the court’s jurisprudence we find instances in which the tension between universal and particular cannot be masked; the fray in the fabric becomes evident. It is the need to recognize change in constitutional meaning that most persistently exposes the possibility for universal and particular arguments to pull apart, which helps to explain why the problem of constitutional evolution so often is implicated in jurisprudential debates.

Nothing here is meant to suggest that the legal arguments identified by judges in their opinions comprise the only influences on judicial decision making. Initially aligned under the banner of “Legal Realism,” jurists and scholars over the last century have highlighted a variety of influences on judicial behavior apart from the autonomous force of legal reasoning.56 The realists stressed that the personal beliefs and preferences that judges brought with them to the bench affected their decision making. Scholars continue to build on this insight by measuring the impact of various nonlegal factors on the judiciary,57 with the most prominent school, “attitudinalism,” emphasizing the effect of ideological commitments.58 Other schools have stressed strategic considerations,59 the institutional context in which judges make decisions,60 and political self-interest.61 Since decision making necessarily involves the interaction of many different factors, we may concentrate on the reasons judges offer for their decisions without suggesting that judicial decision making is exclusively the product of legal reasoning. In any event, the court’s opinions play a significant part in discourse on the meaning of rights regardless of the root causes of judicial behavior.

Some readers might concede the merit of studying judicial reasoning generally but deny the pertinence of universal arguments on the grounds that people can use them to support contradictory legal conclusions. The objection, however, proves too much, because virtually any interpretive approach can be used to support opposing positions. No framework worth consideration can provide answers to specific constitutional disputes in a formulaic fashion. Nevertheless, examining the kinds of arguments that the justices offer to support their positions is vital because it allows us to understand better how the facts and sources cited fit into a justificatory line of argument. Moreover, the reasons that the justices offer for their opinions set the terms of future debates and allow litigants to press for consistency. Contests over rights cannot be made to operate with scientific precision any more than contests over other questions of public concern. This is true whether the conversation turns to universal or particular arguments. Once we accept the significance of constitutional discourse as a general matter, there is no reason to single out universal arguments as unworthy of attention.
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Universal Arguments in Constitutional Law

The previous chapter examined how a central tension in American constitutionalism presents the justices with a question regarding the acceptability of reliance on universal arguments. This chapter examines how the justices have addressed that question in their constitutional rights jurisprudence. Two major approaches to universal arguments have emerged on the court; one has advocated exclusive reliance on particular arguments, and another has defended a role for universal arguments in interpretation. Justices who have defended universal arguments, however, often have used them in ways that give rise to a fundamental ambiguity regarding the nature of the reasons underlying their decisions. This ambiguity is damaging to a legal system that depends on the ability of litigants and other actors to engage the reasons driving changes in constitutional law. The ambiguity also hinders universal arguments from serving the function that makes them worth defending; they cannot act as an independent check on legislation if it is unclear whether they really are integral to the court’s analysis.

Discussion of the court’s use of universal arguments (commonly called “natural law” arguments) often observes simply whether such arguments have been used at all, in part because natural law ideas are perceived by many as illegitimate in constitutional discourse. If natural law reasoning of any kind is unacceptable, then demonstrating its presence in a judicial opinion is to convict it of illegitimacy. Regardless of whether one approves, however, universal arguments in fact have occupied a significant place in constitutional jurisprudence. Thus, it is important to consider not just when, but also how, the justices have used such arguments. The examination below focuses on whether justices defending universal arguments have used them in a manner that makes clear the role they are supposed to play in justifying decisions.

To illustrate the use of universal arguments in a manner that facilitated understanding of the court’s reasoning, the first section below discusses the economic due process jurisprudence that thrived during the late nineteenth and early twentieth centuries. This line of cases, sometimes referred to as Lochner-era jurisprudence,1 has been viewed as representing judicial reasoning at its worst.2 Against this position, I contend that it represented the court’s most lucid use of universal arguments. Drawing a contrast, the second section below shows that the justices more recently have combined universal and particular arguments in confusing ways, obscuring the character of the reasons underlying decisions. The chapter’s third section discusses the continuing controversy over the role of foreign law in constitutional interpretation to demonstrate further how universal arguments either may elucidate or obscure the grounds of decisions depending on how they are interrelated with other sources of guidance. Using jurisprudence on the meaning of the Eighth Amendment’s “cruel and unusual punishments” clause as a primary example, the fourth section below examines disagreement between the justices over the appropriateness of judicial reliance on universal arguments. The debate is one that traces to the court’s earliest period and remains a significant axis of disagreement on today’s court. The chapter’s final section explains why the ambiguity regarding the foundation of rights interpretations is a troubling feature of the court’s jurisprudence.

Scholarly works touching on natural law in the courts typically have a narrower focus, such as the role of natural law with respect to a historical issue,3 the thought of an individual justice,4 or jurisprudence during a specific time period.5 By examining universal arguments across different time periods and issue areas, we can make comparative evaluations regarding the manner in which the court has employed them to justify decisions.

Universal Arguments and Economic Due Process

Universal arguments in the court’s jurisprudence generally have taken the form of appeals to intrinsically valid principles viewed as following necessarily from the meaning of certain concepts or highly general standards of evaluation. Justices, for example, have rested decisions on the requirements of freedom or human dignity. If the concept of freedom has intrinsic meaning and implications that necessarily follow, then the resulting requirements do not depend on the particular historical or political context of the United States. Even if the court’s immediate concern is limited to the implications of the cited standards within the United States, the justificatory argument is universal in character. When the justices have used universal arguments in a manner that has facilitated understanding of the reasons for their decisions, these arguments have taken a common form—moving from the identification of a universal standard to the application of intermediate premises in specific cases—and have indicated clearly that the line of universal argument played an integral role in justifying the justices’ decisions.

Lochner jurisprudence is so discredited that the name is used as an epithet.6 The hostility toward Lochner v. New York (1905) derives largely from opposition to the political positions associated with those who were challenging the legislation that the case concerned. Many perceive the decision as having protected the rich at the expense of the disadvantaged because it invalidated protections for workers. The doctrine on which the decision was predicated, the liberty of contract, was extinguished long ago. Today, the Lochner epithet is invoked principally to charge judges with basing decisions on ideology instead of the Constitution.7 A number of scholars recently have challenged the common impression that Lochner jurisprudence was based in nothing more than the judges’ own raw political preferences. Without necessarily defending the Lochner era doctrines, these scholars have presented Lochner jurisprudence as the product of sincere and plausible readings of longstanding constitutional understandings.8 While this scholarship rightfully urges study of Lochner as more than a cartoonish icon of unrestrained judging, my interest here is not in the motives behind Lochner, but in how the justices used universal arguments to develop the jurisprudence of economic due process.

Economic due process had roots in the early court’s protection of property rights. While economic due process employed universal arguments under the rubric of interpreting the Fourteenth Amendment, earlier justices protected property rights through the use of universal arguments that were not presented as interpretations of specific constitutional provisions.9 An example was the application of the principle, rooted in a Lockean commitment to property rights, that government could not take property from one party simply to transfer it to another.10 The principle was asserted as early as Calder v. Bull (1798), where Justice Samuel Chase wrote that the unwritten restrictions on legislatures included a prohibition against any “law that takes property from A and gives it to B.”11 Other opinions that often are cited as instances of the early court’s natural law jurisprudence, such as Fletcher v. Peck and Wilkinson v. Leland,12 relied in significant part on this prohibition against taking property from A and transferring it to B.13 Property rights were essential to freedom, and the prohibition on baseless transfers of private property was viewed as indispensable to the protection of these rights. Justice Joseph Story’s opinion in Wilkinson, for instance, stated that no government could be “deemed to be free” if property rights were “left solely dependent upon the will of a legislative body, without any restraint.”14 He moved from this general assertion about the importance of property to the more specific claim that no legislative act could “transfer the property of A to B,” since such an act would be “inconsistent with just principles.”15 Not only the Marshall court, but also the Taney court, actively enforced the prohibition,16 treating it as rooted in fundamental principles of justice.17

While the early court treated the prohibition as having a basis independent of the text, later justices treated it as falling within the “liberty” guaranteed by the due process clause.18 In Davidson v. New Orleans (1877), for example, the court stated that “a statute which declares in terms, and without more, that the full and exclusive title of a described piece of land, which is now in A, shall be and is hereby vested in B, would, if effectual, deprive A of his property without due process of law, within the meaning of the constitutional provision.”19 More broadly, while it was common early in the court’s history for justices to rely on extraconstitutional principles,20 later justices would find textual homes for principles previously treated as extraconstitutional.21 Despite the general shift away from reliance on extraconstitutional principles, universal arguments continued to play important roles in the court’s jurisprudence.22

The due process clause proved to be the chief vehicle through which the justices applied universal arguments. Although the Fifth Amendment contains its own due process clause, the court said little about due process until the enactment of the Fourteenth Amendment in 1868,23 largely because the Bill of Rights was understood as applying only against the federal government,24 which had been relatively inactive. Unlike the Fifth Amendment, the Fourteenth explicitly applied against the states.25 While the language suggested concern with procedures that government followed before exacting punishments (a branch of jurisprudence sometimes referred to today as “procedural due process”), the court came to adopt an understanding that due process also blocked certain kinds of governmental policies even apart from the procedures used to implement them (a doctrine now called “substantive due process”).26

Justices Stephen Field and Joseph Bradley, often in dissenting opinions, laid early groundwork for the doctrine of substantive due process.27 While the first significant decision interpreting the Fourteenth Amendment, The Slaughterhouse Cases (1873) (upholding an act granting exclusive privileges to operate commercial slaughterhouses), adopted a restrictive view of its effect, Justice Field, in dissent, grounded a broader interpretation of the amendment’s implications in a universal line of argument. The amendment, according to Justice Field, encompassed the “natural and inalienable rights which belong to all citizens”28 and was “intended to give practical effect to” the rights in the Declaration, “the gift of the Creator, which the law does not confer, but only recognizes.”29 On this view, the scope of protected rights was determined by the requirements of freedom. The amendment extended the application of these rights so that they proscribed actions not only by the federal government, but also by the states. More specifically, the amendment embraced “the right to pursue a lawful employment in a lawful manner, without other restraint than such as equally affects all persons.”30 The importance of this right was magnified because the “right of free labor [was] one of the most sacred and imprescriptible rights of man.”31 From the right to pursue a lawful calling followed a prohibition on the granting of exclusive privileges, which was “opposed to the whole theory of free government.”32 While there were traditional exceptions not relevant in the Slaughterhouse case itself, state-granted monopolies in the “ordinary trades or callings of life” generally violated the “liberty of citizens to acquire property and pursue happiness.”33 Justice Bradley’s dissent similarly stressed that no right was “more essential and fundamental” than the right to pursue a lawful calling because freedom was impossible without it.34 Since the right to choose an occupation was a form of liberty, and employment constituted property, a law preventing citizens from practicing lawful employment deprived them of liberty and property without due process.35

In developing the Fourteenth Amendment as a vehicle for the protection of property in Slaughterhouse and other cases,36 Justices Field and Bradley used a line of argument that had a clear, logical structure. The starting point was a universal standard: the requirements of free government.37 From this highly general standard they moved to the proposition that freedom was only possible with the protection of property rights, which included the right to acquire and possess property. It followed that individuals had a right to free labor and lawful employment, since earning income was the primary means of acquiring property. Granting exclusive privileges for ordinary callings was impermissible because it interfered with that right.

Just a year after Slaughterhouse, the majority indicated a willingness to consider substantive due process claims,38 and fifteen years later it recognized the right to pursue a lawful calling as “an essential part” of an individual’s Fourteenth Amendment rights.39 Like Justices Field and Bradley, the majority used a universal framework in determining which rights fell within due process. When the court indicated that due process required compensation for the seizure of private property, for instance, it observed that the requirement was “founded in natural equity, … laid down as a principle of universal law,”40 and was “recognized by all temperate and civilized governments, from a deep and universal sense of its justice.”41 The court reasoned that “in a free government, almost all other rights would become worthless if the government possessed an uncontrollable power over the private fortune of every citizen.”42

The court first used substantive due process to invalidate state legislation in Allgeyer v. Louisiana (1897), which found that the law in question interfered with the liberty of contract by prohibiting out-of-state insurance companies from doing business in the state.43 Citing Justice Bradley’s concurrence in an earlier case,44 the court recognized the right to pursue a lawful calling as an inalienable right, essential to liberty, rooted in the Declaration’s pursuit of happiness and protected by due process. The right to pursue a lawful calling implied the liberty of contract, since entering contracts was a necessary means to pursuing gainful employment.45 Prominent cases followed Allgeyer in deriving the liberty of contract from universal foundations.46 In Holden v. Hardy (1898), for example, the court observed that there were “certain immutable principles of justice, which inhere in the very idea of free government, which no member of the Union may disregard,” and that due process “impl[ies] a conformity with natural and inherent principles of justice.”47 More specific principles followed, including the just compensation requirement and liberty of contract.48

When the court invalidated maximum hours provisions as a violation of the liberty of contract in Lochner, it cited Allgeyer, stating that due process protected an individual’s “general right to make a contract in relation to his business.”49 Each person enjoyed the right “to enter into those contracts in relation to labor which may seem to him appropriate or necessary for the support of himself and his family.”50 Economic due process served as a substantial check on legislation in the name of protecting property rights,51 with the court striking down a considerable number of state laws52 as violations of the right to pursue a lawful calling and the liberty of contract,53 including, for example, minimum wage regulations,54 price regulations,55 and consumer protection provisions.56

Economic due process, however, did not survive more than a few months into President Franklin Roosevelt’s second term. West Coast Hotel Co. v. Parrish (1937) marked the turning point,57 as after that decision the court never again seriously reviewed business regulations to determine if they comported with due process. When the court chose to abandon the Lochner line of jurisprudence, it did so on the grounds that property rights were not as essential as previously had been assumed. Harbingers of the eventual overthrow of economic due process were evident before West Coast Hotel. In a 1923 dissent, for example, Justice Oliver Wendell Holmes challenged the special importance of economic rights to freedom, arguing that “pretty much all law consists in forbidding men to do some things that they want to do, and contract is no more exempt from law than other acts.”58 In Nebbia v. New York (1934) (upholding price regulations in the milk industry), the court rejected laws touching on property as a special category, observing that the Constitution “makes no mention of sales or of prices any more than it speaks of business or contracts or buildings or other incidents of property.”59 Dealing economic due process its coup de grace, West Coast Hotel observed that the “Constitution does not speak of freedom of contract” and concluded that “regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.”60

The court did not abandon substantive due process altogether, but concluded that it no longer included property rights. The same universal framework that the justices initially used to develop economic due process later was used to justify the court’s shift in priorities away from property and toward other categories of rights, such as the First Amendment’s freedoms of expression. Indeed, the justices began using that framework to bring other rights within the scope of due process protection even before overthrowing economic due process. As early as 1931, the court declared that the inclusion of the freedoms of speech and press in due process was “no longer open to doubt,” because it was “impossible to conclude that this essential personal liberty of the citizen was left unprotected by the general guaranty of fundamental rights of person and property.”61 In a similar vein, when the court found in Grosjean v. American Press Co. (1936) that a state tax on newspaper revenues violated freedom of press, it cited the “natural right of the members of an organized society, united for their common good, to impart and acquire information about their common interests.”62 The court further fleshed out the link between expression and political discourse in Thornhill v. Alabama (1940), stating that speech and press were inherent principles of free government, whose protection required opportunities for public education, the dissemination of ideas, and the open discussion and contestation of ideas, especially those relating to matters of public concern.63 Linking these principles more specifically with the decision at hand (which overturned a conviction for labor picketing), the court concluded: “Free discussion concerning the conditions in industry and the causes of labor disputes appears to us indispensable to the effective and intelligent use of the processes of popular government to shape the destiny of modern industrial society.”64

The extension of due process protection to freedoms of expression and other noneconomic rights65 was a product of the same overarching framework that the court had used to establish economic due process. Economic due process assumed that property rights were essential to liberty. The application of due process to freedoms of expression did not hinge on their appearance in the First Amendment but on the view that they, too, were essential to liberty. The logical structure of the court’s reasoning in justifying the inclusion of certain rights within due process was clear. The starting point was a reference to universal standards: the requirements of liberty or free, republican government. The next step in the analysis identified a category of rights whose protection was necessitated by those standards. More specific principles followed as essential for the protection of the right at stake in the controversy. Finally, the justices applied these principles to the challenged act. Economic due process viewed property rights as linked inextricably to liberty, with the right to pursue a lawful calling and the liberty of contract following as corollaries. Using a similarly structured argument, the court drew essential connections between free, democratic government, the importance of open political discourse and peaceful change, and the freedoms of speech, press, assembly, and association.66 The court’s use of universal arguments helped to clarify the reasoning that it used to effect a fundamental shift in its rights jurisprudence. The key move occurred at the second stage of analysis; universal standards required the protection not of property, but of other categories of rights.

After the court abandoned economic due process in the late 1930s, natural law jurisprudence was seen as discredited along with the emphasis on property rights that had been associated with it. The conventional narrative has demonized the court’s use of universal arguments as rhetorical cover for the imposition of politically motivated outcomes. This critique is reflected in the use of Lochner as a verb to designate undisciplined decision making of the worst sort.67 Whatever one’s view on the relative importance of property rights, though, the court’s use of universal arguments played a salutary role in clarifying the basis of the fundamental shift in the categories of rights to be accorded judicial protection. Since economic due process was rooted in the fundamental nature of property rights, later justices could challenge it by arguing that these rights were not really so special after all. The universal framework that the court used in its due process jurisprudence provided a language for discourse on which rights were essential to liberty. The court did not abandon its universal framework in the wake of Lochner’s demise, but found that other categories of rights were essential to liberty even if property rights were not. The justices’ lucid chain of reasoning from the requirements of free government to the liberty of contract allowed opponents of economic due process to identify precisely the link that they wished to challenge.

Confusion in the Use of Universal Arguments

The previous section discussed cases in which the court used universal arguments in a manner that illuminated the grounds of decision. This section shows that the justices, especially since the latter half of the last century, frequently have used universal arguments in ways that have obscured the reasons underlying case outcomes. Thus, unlike the objections of those who oppose any use of universal arguments, my critique concerns how the justices have employed universal arguments.

Many justices have defended the use of universal arguments on the grounds that the judiciary can act as an independent check on legislation only if it has access to criteria of constitutional decision making that do not reduce to measures of political power. They have maintained that constitutional interpretation must not be imprisoned by considerations reflecting America’s past choices, because history reveals that the people can make tragically immoral mistakes. Universal arguments provide grounds of evaluation tied neither to history nor to prevailing attitudes. When justices have used universal arguments, they have provided reassurances that the use of such arguments does not leave judges with excessive discretion because they are constrained by objective considerations. However, in discussing these objective considerations, the justices have leaned on precisely the kinds of considerations, such as history and predominant public understandings, which would seem to prevent universal arguments from acting as the independent check that they have insisted is essential. Thus, the justices defending universal arguments have failed to provide an explanation of how judicial interpretation can be at once dependent on history and independent of it. In addition, the justices defending universal arguments often have combined them with citations to a wide range of sources, such as trends in state legislation and foreign law, without explaining how, if at all, they are related. The result is confusion regarding the true character of the reasons driving decisions.

Ambiguity regarding the basis of decision was evident in one of the opinions which has had the greatest influence on the contemporary use of universal arguments. The line of jurisprudence that engendered Roe v. Wade (1973) and other prominent decisions was shaped importantly by Justice John Marshall Harlan’s dissenting opinion in Poe v. Ullman (1961).68 In the opinion, Justice Harlan drew out the right to privacy from principles that were “basic to a free society” in contending that the court should have overturned Connecticut’s contraception ban.69 Indicating an awareness that this kind of argument was perceived by many as illegitimate “natural law” reasoning, Justice Harlan addressed the argument that his approach would leave judges with excessive discretion. After noting that the justices were engaged in a “rational process” of “supplying … content” to the concept of liberty, he sought to head off a predictable line of objection by stating that this process “has not been one where judges have felt free to roam where unguided speculation might take them.”70 The attempt to defend this proposition included references to history, the Framer’s purposes, and public attitudes, as he suggested that constitutional interpretation entailed: “regard to what history teaches are the traditions from which [due process] developed as well as the traditions from which it broke. That tradition is a living thing. A decision … which radically departs from it could not long survive, while a decision which builds on what has survived is likely to be sound. No formula could serve as a substitute … for judgment and restraint.”71 The opinion, though, did not indicate how justices identified which traditions were worth preserving. Justice Harlan said that interpretation involved drawing out the meaning of broad concepts, and he pointed to a variety of factors that judges had to consider, including traditions and public attitudes, but the opinion did not explain how these factors figured in interpretation. The opinion did not clarify, for example, whether evolving public attitudes directly brought changes in constitutional meaning or were only relevant because prudence demanded that the justices not stray too far from them.

Lawrence v. Texas (2003) contained the same kind of ambiguity. In holding that the law at issue violated the defendants’ due process liberty, Justice Kennedy’s majority opinion72 did not seek to show that his interpretation of liberty followed simply from the text or intentions of the Fourteenth Amendment’s Framers but, rather, maintained that the meaning of constitutional rights evolves, as the Constitution allows “persons in every generation [to] … invoke its principles in their own search for greater freedom.”73 The decision recognized an “emerging awareness” of the rights at issue in the case.74 The espousal of an evolutionary approach raised the question of how the court would determine changes in constitutional meaning. The need to explain the grounds for recognizing change in interpretation was all the more pressing since the decision overturned Bowers v. Hardwick, handed down just seventeen years earlier. The opinion suggested more than one approach to discerning the evolving meaning of rights. On the one hand, following a line of jurisprudence associated most famously with Roe, Justice Kennedy seemed to rest the opinion on privacy rights derived from the implications of liberty. He asserted that liberty “presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.”75 This sphere of autonomy, Justice Kennedy found, included an individual’s choice of partner in an intimate relationship. More specifically, he wrote: “When sexuality finds overt expression in intimate conduct, … the conduct can be but one element in a personal bond that is more enduring. The liberty protected by the Constitution allows homosexual persons the right to make this choice.”76

Justice Kennedy’s opinion also cited laws, practices, and commentary in the United States and overseas. The justification for overturning Bowers included statistical information showing that between 1986 and 2003 the number of states with laws like those at issue in Bowers and Lawrence had dropped from twenty-five to thirteen.77 Even among the states retaining such laws, four had not applied them to acts between persons not of the same sex, and there had been “a pattern of nonenforcement with respect to consenting adults acting in private.”78 Texas itself had not prosecuted in situations where the intimate acts were private and consensual. Justice Kennedy also noted that Bowers had been criticized by commentators and that courts in five states had not followed Bowers when interpreting the meaning of liberty under their own state constitutions. Furthermore, the American Law Institute in its 1955 promulgation of the Model Penal Code had recommended against the adoption of legal prohibitions on “consensual sexual relations conducted in private,” and a number of states had complied.79 In addition, Justice Kennedy cited overseas sources, observing that the British Parliament in the late 1960s had repealed laws criminalizing homosexual conduct and that the European Court of Human Rights in 1981 had invalidated Northern Ireland’s laws criminalizing homosexual acts.80 Moreover, other countries had “taken action consistent with an affirmation of the protected right of homosexual adults to engage in intimate, consensual conduct.”81

My objection is not that any specific source cited was inappropriate; rather, it is that Justice Kennedy failed to clarify how the various sources cited were supposed to justify the decision. We might speculate that Justice Kennedy was operating on the theory that the interpretation of constitutional rights was swayed by shifts in predominant public attitudes. On such a theory, trends in state practices could be relevant as indicators of those attitudes. The opinion, though, did not articulate such a theory, and, if this is what Justice Kennedy intended, then we would expect to see a greater marshaling of evidence regarding public attitudes at the time of both Bowers and Lawrence (or at least an explanation of why state trends were the most reliable indicator of public attitudes). Another possibility to consider is that the opinion viewed widespread recognition of a right by the states as evidence of its indispensability to liberty. The opinion, however, did not articulate that argument, either, which, in any event, would have been difficult to advance on the facts of the case, since a considerable degree of dissensus remained with respect to the laws at issue. Justice Kennedy similarly failed to explain how the foreign citations figured in the analysis.82

The lack of clarity regarding the justificatory role of state and foreign practices reflected an overall ambiguity with respect to the kind of reasoning that justified the decision. Parts of the opinion suggested reliance on universal principles, while other parts of the opinion hinted that shifts in predominant public policies or attitudes could sway the meaning of constitutional rights. Yet the opinion did not indicate the relation, if any, between these two distinctive kinds of argument. Did each line of analysis stand on its own? Was one dependent on the other, or were they mutually supporting? The opinion did not begin to address these questions.

The court’s Eighth Amendment jurisprudence is beset by the same ambiguity. In Atkins, for example, the court asserted its prerogative to conduct an “independent evaluation” of whether a challenged practice comported with the requirements of “the dignity of man.”83 However, Justice Stevens’s majority opinion also leaned heavily on recent shifts in public attitudes and state practices without making clear how these considerations related to the justices’ evaluation of the requirements of dignity. Would the court’s decision have come out the same way if the nation’s “evolving standards of decency”84 did not cut in the same direction as the court’s own evaluation, and, if not, in what sense was the justices’ evaluation independent? The opinion did not address these basic questions regarding its reasoning.

Justice Stephen Breyer’s opinion for three dissenters in McDonald v. City of Chicago (2010) contained a similar kind of confusion.85 McDonald held that the Second Amendment’s guarantee of the “right of the people to keep and bear Arms” applied against the states. Justice Samuel Alito’s majority opinion stressed that the relevant inquiry was whether the core right at stake was “fundamental to our scheme of ordered liberty” and whether it was “deeply rooted in this Nation’s history and tradition.”86 The analysis turned quickly and decisively to historical considerations, including the history of the colonies, the constitutional ratification debates, early state constitutions, early legal commentary, and subsequent American history.87 The investigation centered on what the American people and their cultural forbears believed about the right at stake. In dissent, Justice Breyer protested the decisive importance that the majority placed on the nation’s past. His opinion drew a strong connection between universal arguments and the refusal to view interpretation as fixed by tradition. Exclusive reliance on history was “both wrong and dangerous” because “our society has historically made mistakes.”88 Justice Breyer made room for analysis of the right’s importance based on its substantive content. He was interested in how the right at stake fit in with “other or broader constitutional objective[s]”and whether any “broader constitutional interest or principle supports legal treatment of th[e] right as fundamental.”89 He identified basic principles and asked whether they implicated Second Amendment rights. More specifically, he could discern no close relationship between Second Amendment rights and “assur[ing] equal respect for individuals” or the protection of politically marginalized minorities. Unlike rights protected by the First, Fourth, Fifth, Sixth, and Eighth Amendments, which had been found applicable against the states, the “private self-defense right” at issue in McDonald did “not significantly seek to protect individuals who might otherwise suffer unfair or inhumane treatment at the hands of a majority.”90

However, while Justice Breyer insisted that the court was not bound by history and was justified in independently considering the right’s importance based on its substantive content, he failed to explain how the universal arguments related to the opinion’s range of other sources. Along with consideration of the intrinsic character of the rights at stake, Justice Breyer deemed it “essential to consider the recent history”91 of those rights to determine if they “remained fundamental over time.”92 He found exclusion of Second Amendment rights supported by contemporary societal indicators, including the prevalence of state regulations of firearms and the absence of a “popular consensus that the private self-defense right … is fundamental.” The investigation demonstrated that “every State regulates firearms extensively, and public opinion is sharply divided on the appropriate level of regulation.”93 While criticizing the majority for relying on sources that bound interpretation to popular policies, Justice Breyer himself cited prevalent practices without explaining how they were supposed to interrelate, if at all, with the opinion’s apparently universal arguments.

Justice Stevens’s separate dissent in McDonald also merits consideration, as it contained one of the fullest and most impassioned defenses of a universal interpretive approach since Justice Harlan’s dissent in Poe, and it contained the same fundamental ambiguity. Advocating an approach harkening back to the universal framework that the court used in procedural due process cases before the adoption of selective incorporation,94 Justice Stevens argued that universal arguments were necessary for constitutional rights to serve as an independent check on the processes of political decision making. Discerning how rights evolved required recourse to reasoning that was not dependent on historical or contemporary political preferences.95 Justice Cardozo’s appeal to rights “implicit in the concept of ordered liberty” in Palko,96 Justice Stevens observed, had recognized “that the postulates of liberty have a universal character.” Due process liberty did not include rights claims that were “inseparable from the customs that prevail in a certain region, the idiosyncratic expectations of a certain group, or the personal preferences of their champions.” Rather, “the rights embraced by” due process were only those that “transcend the local and the particular.”97 These were “intrinsic aspects of liberty” that did not “vary from State to State.”98 Liberty had a meaning not dependent on particular enactments as it “predate[d] the founding.” Interpretation of due process, therefore, necessarily entailed drawing out the meaning of liberty. This meant that while adjudicating rights claims involved practical considerations and the lessons of experience, it also required making “normative judgment[s]” about what was “essential to fulfilling the Constitution’s guarantee of ‘liberty.’ ”99

Justice Stevens’s dissent also included reassurances that the interpretive approach he advocated did not underwrite excessive judicial discretion. Although judges had to “apply their own reasoned judgment,” this did not mean that interpretation amounted to “an exercise in abstract philosophy.”100 He identified guides to decision making that worked in conjunction with reasoning about the meaning of liberty. These “critical variables” included, among other things, “[t]extual commitments laid down elsewhere in the Constitution, judicial precedents, English common law, legislative and social facts, scientific and professional developments, practices of other civilized societies, and … the traditions and conscience of our people.”101 Thus, while Justice Stevens defended universal arguments as a necessary basis for superseding errors of history, he also pointed to the constraining effect of a variety of sources which themselves were reflections of history and majority preferences. Like Justice Harlan in Poe, Justice Stevens did not explain how judges could transcend the force of historical and contemporary popular attitudes while also being constrained by them, thus leaving unclear in what sense universal arguments provided an independent check on the majority.

Though ambiguity regarding the basis of constitutional rights is not new,102 it has been exacerbated in recent decades by an increased tendency for justices to cite prevalent practices without showing how the analysis preserves an independent role for universal arguments.103 In addition to elements of the court’s approach to interpretation that cut across doctrinal boundaries, developments within specific issue areas also have increased the justices’ reliance on particular arguments in ways that confuse the basis of decision. One such area of jurisprudence concerns the applicability of constitutional rights in U.S. territories. In the early twentieth-century line of decisions known as the Insular Cases,104 the court adopted a framework that relied on universal standards. Under this approach, the entire Constitution necessarily applied in territories that Congress had incorporated.105 In unincorporated territories, however, the only rights that automatically applied (i.e., even without explicit congressional legislation) were those deemed to be fundamental to liberty.106 Using this framework, the court found that the jury trial provisions in Article III and the Sixth and Seventh Amendments did not apply in Puerto Rico, an unincorporated territory, but that “fundamental personal rights” did apply of their own force, including the requirements “that no person could be deprived of life, liberty, or property without due process of law.”107 More recently, though, the court, while nominally leaving the Insular Cases intact, placed so much weight on legislative determinations in deciding which rights applied in territories that it called into question whether universal arguments remained pertinent in this line of jurisprudence.108

The application of Bill of Rights protections against the states is another area in which the court’s jurisprudence has produced confusion regarding the basis of rights. From the late nineteenth century until the early 1960s, the court employed a universal framework for determining which rights of criminal procedure applied against the states via due process, inquiring, on a case-by-case basis, whether governmental acts violated an “immutable principle of justice.”109 In the early 1960s, however, the court adopted a new approach, selective incorporation, which retained an overarching appeal to universal standards but placed greater emphasis on arguments that were particular in character.110 Under selective incorporation, the court “increasingly looked to the specific guarantees of the Bill of Rights to determine whether a state criminal trial was conducted with due process of law.”111 As applied, the new approach emphasized inclusion in the Bill of Rights to such an extent that it amounted to a heavy presumption in favor of incorporation.112 Moreover, instead of inquiring whether a right was fundamental to justice, the court would ask whether the right at issue was “fundamental to the American scheme of justice.”113 Together, these changes produced confusion regarding the role, if any, that universal arguments still were supposed to play in determining which rights applied against the states. The court no longer would have to engage in an essentially universal analysis by inquiring into the fundamental fairness of each specific alleged rights violation. Instead, once a Bill of Rights provision had been applied against the states, the court could approach each case as an application of a textual provision that applied against the states via due process. Since determining whether a right applied against the states turned almost entirely on inclusion in the Bill of Rights, it was not clear whether the analysis retained a universal component.

It is important not only whether the justices use universal arguments, but also how they do so, and especially whether they use them in a way that elucidates or obscures the basis of decision. The previous section showed that universal arguments helped to elucidate the basis of the court’s economic due process jurisprudence. By contrast, this section has illustrated that the justices often, especially since the midpoint of the last century, have used universal arguments in ways that produce a fundamental ambiguity regarding the grounds of rights interpretations. The next section further demonstrates the confusion in the contemporary court’s use of universal arguments by examining the role of foreign law in constitutional interpretation.

Foreign Law in Constitutional Interpretation

While interest in judicial reliance on foreign law predates the previous decade,114 three Supreme Court decisions between 2002 and 2005 (Atkins v. Virginia, Lawrence v. Texas, and Roper v. Simmons) brought the issue to a new level of prominence.115 Many uses of non-American law are relatively uncontroversial, as when courts apply admiralty law116 or when contractual provisions, treaty provisions, or domestic U.S. law explicitly make non-American law applicable.117 Here, I consider an opinion as relying on foreign law if it refers to legal enactments, practices, or beliefs outside the United States (or England)118 as support for the normative reasoning behind a decision, where no domestic laws make those enactments, practices, or beliefs directly applicable to the issues before the court.119 When courts cite non-American law that is not made binding by domestic law, it is incumbent on them to provide reasons explaining why foreign law is relevant.120 Our concern is with the character of those reasons.

Some scholars have offered justifications for reliance on foreign law that concern matters which are external to the merits of individual cases, such as enhancing U.S. foreign relations. Harold Hongju Koh, for instance, worries that decision making “in ignorance of … foreign and international precedents virtually ensures that our Supreme Court rulings will generate conflict and controversies with our closest global allies.”121 Vicki Jackson views the citation of foreign sources as instrumental in “accommodating and mediating the developing relationships among and between constitutional and supranational legal systems.”122 Advocates of reliance on foreign law often are interested in promoting a more robust system of globalized law. From this perspective, it is important for judges to “respectfully engage in normative dialogue with the human rights tribunals and constitutional courts of an increasingly interdependent world.”123 Other external goals asserted include improving the nation’s “legitimacy … in the international community”124 and protecting the Supreme Court’s international prestige and influence.125

The desirability of some of the ends that scholars have cited to justify judicial reliance on foreign law is open to debate. Whether the United States should pursue a more globalized system of law, for instance, is a contested political issue. The pertinent question here, though, is whether the judicial interpretation of constitutional rights is the appropriate venue for pursuing external objectives, such as the improvement of the nation’s foreign relations. The core institutional responsibility of the courts is to resolve disputes on the legal merits. The responsibility for foreign relations, on the other hand, is entrusted overwhelmingly to Congress and the executive. Whether and how the nation should promote a more internationalized system of law falls within the realm of diplomacy and foreign relations. As the courts themselves often have emphasized, the judiciary is not well-designed for addressing such questions.126 Rooting judicial opinions in such considerations undermines democratic decision making, especially in constitutional cases, where decisions do not merely implement policies but potentially override them. Questioning the justifications for judicial reliance on foreign law sometimes is met with “charges of parochialism”127 or “legal xenophobia.”128 However, one may favor greater participation by the nation in the burgeoning international legal regime without agreeing that the appropriate vehicle for fostering that participation is judicial reliance on foreign law in constitutional interpretation.

Since the court’s core responsibility includes providing explanations of its decisions on the merits, the question we should ask is what kinds of substantive, interpretive roles foreign law may play in justifying decisions.129 In considering how foreign law might support interpretive reasoning, we must note a distinction between uses of foreign sources that appeal to the persuasiveness of the reasoning employed by foreign actors and those appealing to the fact that a certain position has been adopted elsewhere, regardless of the reasons behind the position.130 If the court were to cite a foreign decision simply because it found its reasoning compelling, this would be analogous to citing a lower court as “persuasive authority,” and should be seen as no more controversial. In such a case, the citation would operate not as deference to authority, but as an attribution for useful ideas. Appealing strictly to the fact that a practice has been adopted by a non-American jurisdiction is more problematic because it is not apparent why the meaning of the Constitution should be swayed by the understandings, preferences, or attitudes of people who are not governed by it.

Foreign law more readily supports universal arguments than particular arguments. Since particular arguments concern enactments and understandings that are specific to the nation, it is difficult to see how foreign law would be used to support an essentially particular line of argument. As foreign sources transcend the American context, however, they lend themselves more readily to a universal line of argument. There is, to be sure, at least one way that foreign law could support a line of argument that was particular in character: it might provide evidence bearing on original American understandings at the time of a specific provision’s enactment.131 This scenario, however, seems unlikely to arise with any frequency, and it is difficult to imagine other ways that foreign law could serve particular arguments.132 Reliance on foreign law more plausibly bolsters universal arguments by establishing an overwhelming consensus regarding the importance of a right, which could be seen as evidence that the right was indispensable to universal ends. The crux of the argument is an appeal to universal standards, such as the inherent implications of freedom, and the prevalence of a practice would be viewed as evidentiary support. A variation on this kind of analysis would use foreign law to establish dissensus as evidence counting against a right’s universal status.

Many scholars have defended contemporary judicial reliance on foreign law by noting that the practice of foreign law has a long history,133 but not all uses are equivalent. We best can understand why the contemporary court’s use of foreign law has been problematic by contrasting it with earlier uses of foreign law. Opinions from an earlier era sometimes considered foreign practices together with prevalent practices in the American states as part of an investigation to determine whether a consensus existed on the indispensable character of the right in question. Surveying practices in a range of jurisdictions could help in discerning the essential requirements of free, republican government. Uniform observance of a practice could demonstrate its inherent significance.134 Conversely, a lack of consensus could count as evidence against a right’s indispensable character.135 The overarching standard was unambiguously universal, and practices served as evidence bearing on a right’s universal status.

As noted, from the late nineteenth century through the early 1960s, the court employed a universal approach in determining which rights of criminal procedure applied against the states via the Fourteenth Amendment.136 The court approached due process not as a list of procedures fixed by history but as a dynamic guarantee of treatment in conformity with universal standards, such as whether an asserted protection was “dictated by natural, inherent, and fundamental principles of fairness.”137 Within that universal framework, the court found a place for the examination of prevalent practices. Lack of uniformity in historical and contemporary practice militated against a procedure’s inclusion in due process. That reasonable people could disagree suggested a procedure was not essential to fairness and justice. This kind of reasoning was pivotal, for example, in Twining v. New Jersey (1908), which declined to apply the prohibition of compelled testimony against the states.138 The court’s analysis included an investigation of how widely various jurisdictions had observed the prohibition out of a belief that it represented an “unchangeable principle of universal justice” and not merely because they considered it “just and useful.” Inclusion in the Bill of Rights was not decisive, because the question was whether the right enjoyed “a sanctity above and before constitutions themselves.” The historical examination included preconstitutional America, “the great instruments in which we are accustomed to look for the declaration of the fundamental rights,” and the practices of individual states. Justice William Moody’s opinion for the court also looked beyond American law, observing that the “wisdom of the [privilege against self-incrimination] has never been universally assented to since the days of Bentham, many doubt it to-day … It has no place in the jurisprudence of civilized and free countries outside the domain of the common law.”139 Thus, Justice Moody found no overwhelming consensus that the right was fundamental, which served as evidence counting against the right’s inclusion in due process as a principle indispensable to liberty.140

Wolf v. Colorado (1949) employed a similar line of reasoning to hold that the exclusionary rule did not bind the states despite its applicability in the federal context.141 The majority conceded that the states were bound by the Fourth Amendment’s core principle ensuring “the security of one’s privacy against arbitrary intrusion by the police” because it was “basic to a free society” and “implicit in the concept of ordered liberty,”142 but it found that this was not true of the exclusionary rule. Justice Felix Frankfurter’s opinion for the court observed that prior to Weeks v. U.S. (1914),143 which applied the rule in the federal context, only one of twenty-seven states had adopted the rule and at the time of Wolf a majority of the states (thirty-one of forty-eight) still rejected it. International practices regarding the rule also varied. The investigation of state and foreign practices demonstrated that reasonable people continued to disagree, which cut against a finding that the rule rose to the level of a fundamental right.144 The decisive observation was not the trend toward adoption of the rule but the persistence of substantial disagreement.145

Historically, the most common use of foreign law by the court has been to buttress the finding of a consensus on a legal rule, where consensus on the rule already was indicated within the United States.146 The reliance on foreign law in such cases was not likely to stoke controversy because the reference to foreign sources was not used to contradict American policies. References to foreign law in these cases typically have taken the form of a general statement that a principle or practice was observed by “all civilized nations.”147 In upholding a state law forbidding work on Sundays, for example, the court noted that the importance of a day of rest was recognized by “the entire civilized world.”148

It is misleading to defend the use of foreign law in recent cases by noting that citation of foreign law is not new, because Atkins, Lawrence, and Roper used it in a distinctive manner. These decisions not only relied on foreign law in support of a rule at odds with the challenged legislation, but did so to support the overturning of recent precedents based on intervening changes in public attitudes and practices. When Atkins held that the execution of persons who were mentally retarded violated the cruel and unusual punishments clause,149 the court reversed Penry v. Lynaugh (1989), a decision issued just thirteen years earlier.150 The court previously had held that the meaning of the clause was not fixed, but drew “its meaning meaning from the evolving standards of decency that mark the progress of a maturing society.”151 At the time of Penry, two states prohibited the execution of mentally retarded persons, which (even adding the fourteen non-death-penalty states) did not show inconsistency with evolving standards of decency. Justice Stevens’s opinion for the court in Atkins, however, observed that by the time of that decision, eighteen states barred the execution of the mentally retarded, sixteen more than at the time of Penry. Since twelve states had no death penalty, this meant that thirty states did not sanction execution of the mentally retarded. Justice Stevens emphasized “the consistency of the direction of change,”152 observing that no state that prohibited the execution of the mentally retarded had removed the prohibition. In addition to domestic sources, Justice Stevens also cited evidence that the challenged punishment was “overwhelmingly disapproved” by the “world community.”153 Thus, the court used foreign law to support an emerging consensus on an issue where, as the court’s own evidence indicated, considerable disagreement within the United States remained.

In finding the execution of persons under eighteen unconstitutional, Roper v. Simmons (2005)154 overturned Stanford v. Kentucky (1989),155 which had upheld capital punishment for persons sixteen or older. Justice Antonin Scalia’s opinion for a four-person plurality in Stanford had noted that of thirty-seven death penalty states, twenty-two allowed the execution of sixteen-year-olds and twenty-five allowed the execution of seventeen-year-olds. Justice Kennedy’s majority opinion in Roper emphasized that by the time of the decision eighteen states barred execution of juveniles. Since twelve states had no death penalty, thirty altogether did not authorize execution of juveniles. Justice Kennedy also considered sentences in foreign countries, noting that only seven countries other than the United States had executed minors since 1990, and all of them had abolished or disavowed the practice. The United Kingdom had abolished death for juveniles decades before abolishing the penalty altogether. The execution of minors was banned by a number of treaties, including the UN Convention on the Rights of the Child, and the United States was one of only two countries that had not ratified it. In short, Justice Kennedy wrote, “the United States now stands alone in a world that has turned its face against the juvenile death penalty.”156 As noted earlier, Lawrence overturned Bowers based on trends in state and foreign law.

What are we to make of the role that foreign law was supposed to play in Atkins, Lawrence, and Roper? The opinions did not provide the explanations offered by international sources, so they cannot be understood as having appealed to the persuasive reasoning supplied by foreign law.157 Moreover, none of these opinions suggested that consensus on a specific right was evidence of its status as a universal principle.158 In Lawrence, for example, Justice Kennedy did not say that the “emerging awareness” he referenced was so predominant that it necessarily reflected inherent or universal principles of justice. Indeed, the foreign citations concerned a relatively small number of countries and did not come close to indicating overwhelming support for any particular rule or practice.

Each of these decisions relied on shifts in public attitudes to support new interpretations of rights on issues where considerable dissensus remained. Foreign citations were included in a discussion of evolving societal attitudes. The language suggested that attitudinal shifts directly altered rights. This kind of approach has troubling implications apart from the role of foreign law because it is not clear how rights can check legislatures if legislative trends change the meaning of rights. If the examination of evolving attitudes were limited to the American context, though, we at least could imagine a plausible explanation (although one I ultimately would reject). The argument might go something like this: because the process for amending the Constitution is too difficult, the rate of formal amendments has not kept pace with fundamental shifts in American attitudes. It is not practical to view the process of constitutional ratification as the only means through which the American people can register their beliefs and preferences about constitutional rights. In effect, the judiciary can keep the Constitution up with the times by recognizing changes in American attitudes, even if they have not been enacted formally into law. An approach aiming to keep constitutional meaning in line with public attitudes only has any plausibility if designed to keep the Constitution in line with American attitudes.159 The approach would rely on particular arguments, drawing on the democratic legitimacy flowing from the beliefs and preferences of the American people as expressed in large part through legislation. If an opinion’s justificatory line of analysis is rooted in appeals to the force of popular will, then we can comprehend the reasoning behind reliance on indicators of popular American attitudes. But what would be the justification for altering the meaning of rights to keep them in line with the beliefs and preferences of people in other countries? To the extent that constitutional interpretation is guided by the will of the majority, the relevant majority consists of the American people.160 It is not xenophobic to recognize that the American people occupy a special place with respect to the authority for shaping American laws.

The unexplained citation of foreign law in certain cases exemplifies a larger problem in the court’s jurisprudence. Justices using universal arguments have contended that they are needed for constitutional interpretation to remain independent of majority preferences. However, the same justices have mixed universal arguments and myriad citations without clarifying the relation. Absent an account of their relevance, foreign law citations are problematic because they reinforce the impression that rights interpretation is responsive to a tallying of public attitudes, with the survey now extended beyond American borders. While scholarship typically treats citation of state and foreign practices as discrete topics, the most important thing about them is what they share: they are part of a general approach to interpretation that often appeals to indicators of societal attitudes without an explanation of why rights should fluctuate with attitudinal trends, nor of how such trends relate to universal arguments.

The Eighth Amendment and the Debate over Universal Arguments

Thus far, this chapter has focused on how justices have used universal arguments in interpreting rights. Since the use of universal arguments has been a longstanding subject of controversy, it is important also to consider opposition on the court to the use of universal arguments. Nowhere is this controversy more evident than in the court’s jurisprudence interpreting the constitutionality of capital punishment under the Eighth Amendment.161 Through an examination of that area of jurisprudence, this section highlights the two competing approaches on the court to the use of universal arguments.

Although the court earlier had considered questions regarding the death penalty,162 it has paid extensive attention to capital punishment only since the early 1970s, beginning with Furman v. Georgia (1972), which invalidated death penalty statutes on the grounds that they applied the punishment in an arbitrary manner.163 Soon after, the court considered the constitutionality of state statutes that had been amended in an attempt to address Furman’s concerns. Gregg v. Georgia (1976) upheld legislation providing standards to be applied at a separate sentencing trial following a guilty verdict,164 and Woodson v. North Carolina (1976) invalidated legislation making capital punishment mandatory for first-degree murder.165 The court subsequently addressed questions concerning the constitutionality of death as punishment for certain classes of crimes or defendants. For example, the death penalty has been held a disproportionate punishment for the crime of raping an adult woman166 and for robbery where the defendant did not intend or commit homicide.167

Our concern is with the debates that these cases generated regarding the proper method of interpreting the Eighth Amendment. One approach on the court has defended reliance on universal arguments as essential to the court’s independent assessment of a punishment’s validity. Although Justice William Brennan wrote only for himself in his Furman concurrence, the opinion captured the universal component of the approach that many of the justices have adopted. Justice Brennan outlined an approach that centered on normative analysis according to the universal principle that a “punishment must not by its severity be degrading to human dignity.”168 “At bottom,” Justice Brennan wrote, the clause “prohibits the infliction of uncivilized and inhuman punishments. The State, even as it punishes, must treat its members with respect for their intrinsic worth as human beings.”169 In line with the court’s practice both before and since Furman,170 Justice Brennan maintained that the court also had to consider contemporary societal values.171

Justices defending reliance on universal standards have emphasized the importance of enforcing constitutional rights as a check on legislatures. In their joint opinion announcing the judgment of the court in Gregg, Justices Stevens, Lewis Powell, and Potter Stewart acknowledged the potentially troubling implications of relying on legislative practices in interpreting the amendment, stressing that the investigation of contemporary societal values alone was not determinative. Since the Constitution protected the governed from legislative abuses, legislation could not be the sole determinant of constitutionality.172 Thus, the justices looked to universal standards as an independent basis of assessment. Punishments had to respect human dignity,173 and more specific principles followed, namely, that a punishment could not “involve the unnecessary and wanton infliction of pain,” “be grossly out of proportion to the severity of the crime,” or “be so totally without penological justification that it results in the gratuitous infliction of suffering.”174 Writing for four dissenters in Stanford, Justice Brennan advanced a similar rationale for an independent judicial assessment of a challenged punishment’s moral acceptability. The judiciary could not fulfill its responsibility of enforcing the Constitution’s constraints on legislatures, he wrote, if it relied too heavily on legislative judgments in interpreting those constraints:

The promise of the Bill of Rights goes unfulfilled when we leave constitutional doctrine to be formulated by the acts of those institutions which the Constitution is supposed to limit, as is the case under Justice Scalia’s positivist approach to the definition of citizens’ rights. This Court abandons its proven and proper role in our constitutional system when it hands back to the very majorities the Framers distrusted the power to define the precise scope of protection afforded by the Bill of Rights, rather than bringing its own judgment to bear on that question, after complete analysis.175

In practice, the independent assessment has focused on whether imposing death serves a valid penological purpose.176 In support of its conclusion that death was disproportionate when imposed on juveniles, for instance, the Roper majority reasoned that the punishment served neither deterrence nor retribution; minors had diminished culpability for their crimes, due in part to psychological differences between juveniles and adults.177

The justices have acknowledged the risks associated with judges conducting independent moral assessments of legislation. In Furman, for instance, Justice Brennan expressed his awareness of pervasive concerns over the connection between universal standards and excessive judicial discretion, observing that the “danger of subjective judgment is acute” when judges apply open-ended standards, such as whether a punishment is “repugnant to the conscience of mankind.”178 To address these concerns, the justices have stressed their reliance on objective factors, such as “the history of a challenged punishment” and “society’s practices with respect to its use.”179 Thus, while defending reliance on universal arguments, the joint opinion in Gregg emphasized the importance of ensuring that judges resist using their decisions as occasions for imposing their subjective preferences. It was crucial that judges look to “objective indicia that reflect the public attitude toward a given sanction.”180

What is most striking about the universalists’ reliance on societal standards is that they have used public attitudes to justify the invalidation of legislation even where considerable societal dissensus remained. As noted above, justices in an earlier era sometimes cited an overwhelming consensus in practice as evidence of a right’s universal status (or the lack of a consensus as evidence cutting against a right’s universal status). By contrast, Coker v. Georgia (1977) invalidated death as a punishment for rape despite the fact that three states recently had adopted that very punishment. Justice Byron White’s plurality opinion stressed that a majority of states had not authorized death as a punishment for rape in the fifty years before Coker, concluding that state legislation “weighs very heavily on the side of rejecting capital punishment as a suitable penalty for raping an adult woman.”181 Justice White’s opinion for the court in Enmund v. Florida (1982) used societal attitudes in a like manner. Of the thirty-six states with capital punishment, Justice White noted, only a “small minority” of eight imposed death for the crime of robbery without homicide.182 In another nine states, the sentencing body could impose death for the crime depending on the circumstances. Together, only about a third of the states authorized death for robbery without homicide. Moreover, of the eight states that had enacted new death penalty statutes in the previous four years, none had provided death for nonhomicidal robbery. Justice White found that this evidence “weigh[ed] on the side of rejecting capital punishment for the crime at issue.”183 Here again, the court counted legislation as supporting unconstitutionality even where state practices were far from uniform. Similarly, in his opinion announcing the judgment of the court in Thompson v. Oklahoma (1988), Justice Stevens found that the evidence supported an “unambiguous conclusion that the imposition of the death penalty on a fifteen-year-old offender is now generally abhorrent to the conscience of the community,” even though, by his own count, nineteen states had not established a minimum age for imposition of the death penalty.184 As discussed earlier, the Atkins and Roper courts used shifts in societal attitudes to justify overturning precedents that were only thirteen and sixteen years old, respectively, despite the fact that the court’s own evidence showed that considerable societal disagreement remained on the issues before the court. In addition to legislation, universalists commonly have cited a range of other societal indicators, including the opinions of professional associations and foreign practices.185

One major approach on the court, then, has combined universal arguments with investigations of societal attitudes in discerning the evolving meaning of the Eighth Amendment. As I have argued regarding other areas of jurisprudence as well, the justices defending reliance on universal arguments in interpreting the Eighth Amendment have used them in ways that have obscured the basis of decision. On the one hand, universalists have argued that judicial access to universal arguments is crucial to enforcing constitutional rights as an independent check on legislatures. These justices, however, also have leaned heavily on recent shifts in public attitudes without explaining how the investigation of contemporary societal values relates to the court’s independent assessment according to universal standards. The resulting ambiguity jeopardizes the independence of the normative assessment.

Rejecting universal arguments, a competing approach has advocated exclusive reliance on particular arguments to justify interpretation. Exclusivists have protested that judges lack authority to engage in independent assessments of a punishment’s moral acceptability. Such an approach, they contend, results in judges imposing their own subjective views on the nation. Writing for four dissenters in Furman, for example, Chief Justice Warren Burger objected to the court’s analysis of whether capital punishment served penological aims because such an approach involved the justices in making policy judgments.186 Similarly, Justice Scalia’s plurality opinion in Stanford urged that the court must not “replace judges of the law with a committee of philosopher-kings.” The court’s job was “to identify the ‘evolving standards of decency’; to determine, not what they should be, but what they are.”187 In Thompson, too, Justice Scalia (joined in dissent by Justice White and Chief Justice William Rehnquist)188 argued that only original understandings of the amendment and American public attitudes were pertinent to interpretation.189

Although in other areas of jurisprudence, exclusivists generally have opposed evolutionary approaches to interpretation, their position on this question in the context of the Eighth Amendment has been mixed. At times they have questioned the universalists’ recognition of changes in the amendment’s meaning190 but on other occasions have accepted that the amendment’s meaning can evolve.191 Even when accepting the possibility of evolving meaning, however, exclusivists have differed with universalists over the weight to be accorded different sources in investigating societal values. As opposed to the universalists, who have favored consulting a wide range of sources, exclusivists have placed overriding importance on American legislation. Objecting to reliance on foreign sources, Justice Scalia wrote in his Thompson dissent that a challenged policy could be constitutional “even if that position contradicts the uniform view of the rest of the world. We must never forget that it is a Constitution for the United States of America that we are expounding.”192 The exclusivists’ emphasis on legislation fits hand in glove with their concerns over excessive discretion. Dissenting in Furman, Chief Justice Burger stressed that relying on legislative judgments minimized the danger of subjective judging, which was especially important where “the temptation to read personal preference into the Constitution is understandably great. It is too easy to propound our subjective standards of wise policy under the rubric of more or less universally held standards of decency.”193 The court, Chief Justice Burger wrote, should accord primary significance to legislation in discerning public attitudes because legislatures were “constituted to respond to the will and consequently the moral values of the people.” Thus, their “judgment is presumed to embody the basic standards of decency prevailing in the society.”194

Exclusivists also have argued that universalists set too low a thresh-old for recognizing an established societal consensus against a specific form of punishment. In Coker, where the plurality found it convincing that after Furman only three states had reinstated the death penalty as a punishment for rape, the dissenters considered the same fact as conclusive evidence for the opposite conclusion. For the dissenters, the fact that three states recently had adopted the punishment indicated that it was not unacceptable in contemporary society. The mere fact that only a minority of the states favored a certain punishment did not establish its incompatibility with public morality.195 Similarly, for the Thompson dissenters, the decisive consideration was not the majority view among the states, but the fact that almost 40 percent of the states allowed the death penalty for persons under the age of sixteen.196 Exclusivists have objected to the use of relatively slender majority views, especially where public attitudes remained fluid, to support the invalidation of democratically enacted policies.197 Dissenting in Roper, Justice Scalia indicated that a finding of unconstitutionality “required overwhelming opposition to a challenged practice, generally over a long period of time.”198

Disagreement over the use of universal arguments in the court’s Eighth Amendment jurisprudence is a contemporary incarnation of a debate tracing to the court’s earliest period. The arguments advanced in opposition to universal arguments have shown remarkable continuity. Exclusivist justices have treated constitutional rights above all as reflections of popular will, with interpretation guided principally by constitutional text, the Framers’ intentions, and traditional understandings. Proponents have contended that judges lack the authority to ground decisions in universal reasoning (or “natural law”) which is seen as too speculative to guide interpretation. In their view, purported reliance on universal reasoning opens the door to the illegitimate imposition of the justices’ own subjective will on the nation.

In the well-known clash between Justices Chase and James Iredell in Calder v. Bull (1798),199 Justice Iredell objected to judicial reliance on the vague and contested principles of natural justice, which were too indefinite to provide meaningful guidance.200 He asserted that courts were subordinate to legislative will and only could enforce restraints imposed by the Constitution.201 In the late nineteenth and early twentieth centuries, the first Justice John Marshall Harlan202 emerged as an outspoken critic of the court’s reliance on universal arguments, advocating an approach that placed paramount importance on history. For example, in opposition to the court’s appeal to universal standards in determining which rights of criminal procedure applied against the states, Justice Harlan argued that the justices had no warrant to engage in their own independent analysis of which rights were valuable enough to merit protection from state governments. For Justice Harlan, the constitutional text was the proper guide to which rights were fundamental, and allowing departures from constitutional protections as understood by the Framers would lead to an unacceptable dilution of rights.203 The people were entitled to amend the Constitution via Article V, but the justices could not alter rights or enforce them selectively.204

During the midtwentieth century, Justice Hugo Black was a persistent critic of the court’s reliance on universal reasoning, advancing arguments similar to those made by Justice Harlan half a century earlier.205 Justice Black, too, believed that the Bill of Rights alone determined which rights applied against the states since it was the intent of the Fourteenth Amendment’s Framers that shaped due process, not the justices’ views of liberty. Justice Black stressed that the court derived its authority from the Constitution and argued that nothing in it permitted justices to strike down government acts on the grounds that the justices deemed them unjust.206 Like Justice Iredell, he opposed reliance on “natural law concepts,” which were “entirely too speculative.”207 This indeterminacy allowed judges excessive discretion to rely on their own moral predilections, which threatened the rule of law in a democratic society, where the “Constitution entrusts” policy making “to the legislative representatives of the people.”208 Viewing text as the standard, Justice Black denied that interpretation should effect constitutional change. The proper vehicle for alter rights was enacted amendments, not judicial fiat. Perceiving the majority in Griswold v. Connecticut (1965) as having relied on natural law to recognize a right of marital privacy, Justice Black (joined in dissent by Justice Stewart) denied that it was the court’s duty “to keep the Constitution in tune with the times.”209 The judiciary’s role was to enforce the constitutional text as a set of enacted commands, not to impose its own values. The Roe dissenters similarly opposed independent moral analysis by judges, as Justice Rehnquist protested the court’s deviation from tradition,210 and Justice White charged the majority with overturning the decisions of “the people and the legislatures of the 50 States” based on its own “marshaling of values.”211

Justice Harry Blackmun’s opinion for four dissenters in Bowers engaged in a universalistic analysis of liberty’s necessary implications to support his view that Georgia’s criminalization of homosexual acts of sodomy violated the Constitution.212 The majority, though, upheld the law, because the asserted rights were not rooted deeply in American traditions. Writing for the court, Justice White stressed that assessing the constitutionality of laws prohibiting sodomy did not “require a judgment” of whether they were “wise or desirable,” and he warned that judicial review did not entail “the imposition of the Justices’ own choice of values on the States and the Federal Government.”213 Similarly, in a partial dissent in Casey v. Planned Parenthood (1992) (reaffirming Roe’s protection of a woman’s right to choose to terminate a pregnancy), Justice Scalia (joined by Chief Justice Rehnquist and Justices White and Thomas) denied that due process encompassed abortion rights, “because of two simple facts: (1) the Constitution says absolutely nothing about it, and (2) the longstanding traditions of American society have permitted it to be legally proscribed.” He belittled the philosophical analysis of liberty by judges, stating that his approach, unlike the court’s, was not based on anything “so exalted as my views concerning the ‘concept of existence, of meaning, of the universe, and of the mystery of human life.’ ”214 Justice Scalia’s dissent in Lawrence (joined by Chief Justice Rehnquist and Justice Thomas) hit similar notes. Roe was incorrect because it was based on the justices’ “own normative judgment that antiabortion laws were undesirable” rather than on American traditions.215 By the same token, Lawrence was flawed because an “emerging awareness” of rights was “by definition not deeply rooted in this Nation’s history and tradition[s].”216

The debate over the use of universal arguments in the court’s Eighth Amendment jurisprudence, then, is part of a broader debate between the justices that has cut across doctrinal lines. One approach has combined independent judicial assessment according to universal standards with particular arguments, while the other has rejected independent judicial assessment and rested adjudication entirely on particular arguments. Neither approach has maintained preeminence. The persistence of the debate reflects the seriousness with which the justices themselves have treated the question of whether universal arguments are appropriate in constitutional interpretation.217

How the Court’s Jurisprudence Undermines Rights

When articulated clearly, particular and universal arguments play important but distinctive roles. Particular arguments are able to link judicial decision making with the beliefs, preferences, and attitudes of the electorate. Universal arguments promise a line of justification that is independent of predominant political power. However, when opinions hint at both a particular and a universal line of argument, without fully developing either one or clarifying their interaction, neither function is served. The result is an inability to discern the character of the reasons underlying decisions. In such circumstances, the court’s interpretations of constitutional rights literally are unjustified.

Two kinds of problems arise when justices use apparently universal arguments in a manner that obscures the basis of decision. First, universal arguments fail to serve their distinctive function. Justices using universal arguments have defended them as representing an exercise of the justices’ independent judgment, essential to constitutional rights operating as an independent check on majority power that is not tied to errors of the past. They cannot serve this function if opinions are written in such a way that the reader cannot discern whether the outcome in fact is meant to turn in any significant way on the appeal to universal principles. The recitation of universal standards provides no normative force to the argument if analysis under those standards amounts to a reading of popular preferences. The court’s jurisprudence as a whole is troubling if one accepts the premise expressed by many justices that the judiciary must retain access to lines of reasoning about the meaning of rights that do not reduce to a reading of mass preferences. One major approach on the court denounces universal arguments altogether, while another defends their use but frequently combines them with indicators of societal attitudes in ways that undermine their independent force. Thus, the vitality of universal discourse in constitutional jurisprudence is threatened not only by outright opposition, but also by the half-hearted and confused manner in which they are used by the justices who ostensibly defend them.

Although the undermining of universal arguments will not be viewed as a problem by exclusivists, the ambiguity regarding the grounds of decisions is troubling for reasons that apply regardless of one’s views on the appropriateness of universal arguments. The judiciary’s most fundamental responsibility is to provide reasons for their decisions that are “intelligible, rational, [and] candid.”218 The rule of law requires that courts provide “a statement of reasons for decision to demonstrate the connection between the decision and the existing body of law,” especially since in the American common law system those reasons become part of the law itself.219 The provision of clear reasons for decisions is critical to the judiciary’s legitimacy because it allows us to evaluate the decisions rendered by courts.220

The content of judicial opinions is significant not only because it outlines the reasoning supporting the decision at hand, but also because it facilitates engagement with that reasoning by other participants in the legal system.221 Due to the legal force of precedent, the justices’ opinions provide cues to litigants, who potentially play an integral role in the shaping of law by crafting arguments that build on the justices’ own reasoning.222 This is especially important in a system which relies so heavily on the participation of actors other than judges. While courts are not designed to be democratic in the same way as legislatures, their legitimacy depends on the ability of opponents in an adversarial system to engage meaningfully with judges over the justifications behind decisions.223 The development of law through adjudication requires an iterative discourse involving the input of parties and their counsel. The crafting of arguments by advocates is informed by the kinds of reasoning that judges have relied upon in previous cases. Universal arguments, like all kinds of legal reasoning, are developed best through an ongoing discourse that probes weaknesses in positions and tests implications of principles. Participants should be able to contribute to the debate either by further elaborating details within the framework or by more precisely specifying the links in the chain of reasoning with which they disagree. The development of a coherent body of justificatory arguments, shaped significantly by parties other than judges, is hampered if the justices’ reasoning is not sufficiently clear to invite intellectual engagement by other players. Ambiguity regarding the basis of rights is troubling because it prevents litigants and other actors from fully engaging the arguments driving changes in constitutional law. Thus, not only the character of constitutional discourse is at stake but also the people’s ability to shape that discourse.

To criticize the court for a lack of clarity regarding the basis of decision is not to overlook the justices’ institutional context. Since judicial opinions are the product of a collective decision-making process for public consumption, we cannot expect them to have the precision of a philosophical treatise. Given the court’s complex set of functions within a larger legal and political system, the justices often will have a variety of institutional reasons for wishing to sidestep certain issues, while also employing the lawyers’ tactic of offering alternative arguments for the same proposition. The question of concern here, though, is not a nice detail in reasoning, a discrete doctrinal issue, or a matter of peripheral interest; it concerns at the most fundamental level what kind of justifications underlie the interpretation of rights.

We can understand the ambiguity in the court’s jurisprudence regarding the basis of rights as a product of the justices having reasons both to rely on universal arguments and to downplay that reliance. On the one hand, an exclusivist approach offers the crucial advantage that it can present the reasons behind constitutional interpretations as relating back to understandings already adopted by the American people. On the other hand, universal arguments offer the advantage of allowing judges to escape the bonds that otherwise would tie them to the nation’s particular history or the fluctuating weight of public opinion. They enable justices to recognize constitutional change without reducing interpretation to readings of popular attitudes.

The use of universal arguments, however, invites charges that the justices are acting undemocratically. The justices frequently have been subject to criticism from political quarters for abusing power by substituting their own will for the will of the people.224 Opposition to universal arguments rooted in concerns over excessive judicial discretion exerts pressure on the justices. The court’s abiding concern with its vulnerability to charges of substituting its own will for that of the people is evident in the fact that justices using universal arguments have been at pains to reassure their audience that they are not exercising unrestrained discretion.225 In Rochin v. California, for example, Justice Frankfurter insisted that the court’s universal approach to due process was “not to be derided as resort to a revival of ‘natural law.’ ”226 The justices routinely follow universal arguments with such disclaimers, assuring readers that drawing meaning from the requirements of freedom should not be mistaken for personal speculation or philosophizing.227

With concerns hovering regarding the countermajoritarian effect of judicial review, the justices, perhaps not surprisingly, underline their reliance on particular arguments and are reluctant to call attention to their reliance on universal arguments. With reasons both to rely on universal arguments and not to spotlight this reliance, justices typically keep references to universal standards brief while surrounding them with a range of citations, including traditions and prevalent attitudes, without clarifying the relationship between the disparate sources of interpretation. In effect, concerns over the subjectivity of universal arguments are met with a laundry list of factors that have the ring of objectivity.228 If opinions are rich with citations that appear to be rooted in principles already approved by the American people, then judges may be less susceptible to accusations of exceeding their authority. Perhaps the observer who otherwise might be alarmed by judicial appeals to abstract concepts like dignity, justice, or liberty can be mollified by quantitative measures of practices and attitudes. The approach operates as a way of drawing on the benefits of universal arguments while aiming to minimize the costs.

The insufficiently explained amalgamation of sources, though, has the opposite of the intended effect. It does not mitigate the problem of unchecked decision making because the muddled use of universal arguments allows the justices to employ them in an undisciplined manner. The less clear the reasons underlying decisions, the easier it is for justices to avoid assessment of their consistency across time and issue areas. Suggesting universal arguments without elucidation also allows justices at least partly to blunt the opposition that their unabashed articulation likely would invite. A potential source of constraints on the court takes the form of an institutional context and legal culture that affords litigants and other legal actors a significant role in the shaping of constitutional law. Litigants may press for consistency from judges by making arguments that draw on and further develop the kinds of reasoning that the justices have used in earlier cases. A wide range of legal observers can press for consistency from judges through close analysis and criticism of their jurisprudence. Judicial opinions that obscure the grounds of decision undermine the ability of other actors to engage the justices and to press for decisions in accordance with principles articulated in previous opinions. The practice of bathing universal arguments in a pool of societal measures without explaining the relation allows justices to rely on universal bases in a less conspicuous manner. An important check on subjective decision making is the institutional expectation of opinions clearly setting forth the arguments supporting positions. Ambiguity regarding the reasons for decisions undercuts this check. When justices choose to engage in universal arguments, they would address concerns over undisciplined judging best not by expressing the arguments in a half-hearted manner but by more fully and openly developing the universal analysis underlying their decisions. Embracing a clear and limited role for universal arguments would be preferable to relying on them in a manner that obscures the grounds of decision.
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Universal Arguments in Constitutional Theory

The previous chapter examined the court’s constitutional rights jurisprudence through the prism of the distinction between universal and particular arguments. It observed that one major approach on the court has advocated exclusive reliance on particular arguments, while another has defended judicial reliance on universal arguments. It also critiqued the justices’ use of universal arguments, asserting that the justices too often have used universal arguments in a manner that has obscured the real basis of decision. This chapter examines prominent approaches to interpretation in contemporary constitutional theory, again through the prism of the distinction between universal and particular arguments. The chapter argues that each of the approaches to interpretation examined is an incomplete response to the fundamental tension in American constitutionalism between universal and particular arguments. We need particular arguments to provide reasons for constitutional interpretations that can be accepted even by people who disagree with judicial decisions on substantive grounds. In at least some instances, we also need access to universal arguments as a basis for limiting government that does not reduce to a measuring of predominant political power. Constitutional theories tend to take one of three strategies: they emphasize reliance on particular arguments; they emphasize universal arguments; or they purport to devise a “third way,” which ends up failing to serve the functions of either universal or particular arguments. These theories are incomplete because they fail to recognize that universal and particular arguments serve essential yet distinctive functions. The critique in this chapter paves the way for presentation in the next chapter of an alternative approach that preserves a clear and separate role for universal and particular arguments.

This examination of constitutional theory incorporates analysis of the two approaches that have dominated the court’s jurisprudence. Although there is a greater diversity of approaches advocated in the scholarly literature than in the court’s jurisprudence, certain parallels are evident in the general structure of the debate.1 In both arenas (the court’s constitutional rights jurisprudence and contemporary constitutional theory), one school has advocated an exclusivist approach, which has prompted opposition from jurists or theorists unwilling to chain the meaning of rights to history and predominant attitudes. On the court, many justices have defended reliance on universal arguments but have undermined those arguments by using them in a manner that obscures whether they really have independent force in the analysis. In the arena of constitutional theory, exclusivists have been opposed by a competing school (with Ronald Dworkin being the most influential proponent) that views the Constitution as the best version of the nation’s aspirations (referred to here as “aspirationalism”). Like the defenders of universal arguments on the court, aspirationalists have produced confusion regarding the basis of rights interpretation, but not in quite the same way. While members of the court have presented universal arguments in a half-hearted manner, aspirationalists have built universal arguments into their theories without acknowledging that they use them at all.

In both arenas, we can understand the ambiguity surrounding the basis of interpretation as the product of two considerations that are in tension: the need for universal arguments to gain critical leverage on popularly established practices and pervasive concerns over charges of unrestrained judging that the use of universal arguments tends to provoke. In short, a source of confusion is that universal arguments have great appeal but widely are perceived as illegitimate. The alternative approach that I sketch in the next chapter contends that it would be better openly to embrace a delimited role for universal arguments than to use them in a manner that obscures the nature of the reasons driving constitutional decision making.

Fixed Exclusivism

As in the examination of the court’s jurisprudence, it will be useful to categorize approaches to constitutional interpretation broadly according to how they approach the question of universal arguments, with “exclusivism” referring to theories that advocate exclusive judicial reliance on particular arguments. Exclusivist theories of interpretation commonly have viewed constitutional authority as deriving from popular will. The most familiar version of exclusivism views the Constitution itself as the definitive expression of popular will on the meaning of rights. Because this school views the meaning of constitutional provisions as fixed by the meaning ascribed to them at the time of enactment, it may be referred to as “fixed exclusivism.”2 Prominent members of this school include Robert Bork,3 Gary McDowell,4 and Justice Antonin Scalia.5 (The next section examines “evolutionary exclusivism,” which allows evolution in the meaning of rights apart from changes in the text.)

Fixed exclusivists typically conceive of political authority as rooted in the consent of the governed.6 The authority of the Constitution derives from the fact that it was adopted through democratic procedures and may be accepted as an embodiment of popular will.7 Since they view authority as flowing from the enactment of a specific text, fixed exclusivists emphasize the link between the writtenness of the Constitution and the importance of fidelity to the meaning that the text had for those who ratified it.8 It follows that constitutional interpretation should be guided by sources that shed light on “what the public of that time would have understood the words to mean.” As Bork has written: “When lawmakers use words, the law that results is what those words ordinarily mean.”9 It is for this reason that fixed exclusivists accord weight to the Framers’ understandings of the Constitution’s provisions.10 As the American people have recorded decisions through the enactment of the Constitution, the judge’s task is to enforce those decisions.11 Proponents of this approach do not pretend that the Constitution automatically or fully answers every question that will confront the judiciary. They recognize that judicial decision making inevitably involves the exercise of judgment and discretion. The crucial point, however, is that a judge’s orientation should be to seek guidance from the legal directives enacted into the Constitution’s provisions.12

Fixed exclusivism is backward looking because the force of the Constitution lies in its embodiment of choices that already have been made by the American people.13 The point of having a written Constitution was to fix basic principles of American governance. Allowing judges to change the meaning of the Constitution through innovative interpretation would undermine the document’s binding character and convert rights litigation into an ongoing constitutional convention.14 Fixed exclusivists do not deny that transformations in American society might necessitate changes to the Constitution, but they maintain that the proper method for effecting such changes is the formal amendment procedure provided in Article V.15

A central theme of fixed exclusivism is the limitation of judicial power. If authority is derived from expressions of will, then decisions must reflect the will of the proper group, that is, the American people. When judges fail to comply with the Constitution’s directives, they substitute their own will for that of the people. Since judicial authority itself is rooted in the Constitution, judicial review is legitimate only when exercised consistently with the document’s original meaning. From this vantage point, judicial appeals to universal arguments are illegitimate because they expand judicial power at the expense of the people.16 Judges are in no better position than the average citizen to determine the fundamental requirements of justice.17 Thus, fixed exclusivists often have criticized the court for exceeding its authority by altering the Constitution’s meaning in the absence of formal amendments.18

The problem of reconciling judicial review with democratic values, the so-called countermajoritarian difficulty, which continues to preoccupy scholars, is especially pressing for fixed exclusivists given their emphasis on the will of the people.19 The fixed exclusivist response to the problem begins by recognizing that the American constitutional system establishes more than one procedure through which the people express their will in a legally binding manner. One kind of procedure produces ordinary legislation, and a separate set of procedures enacts the provisions of the Constitution, which are recognized as their highest legal authority. Thus, when judges invalidate legislation, they are acting pursuant to democratically enacted provisions that the people themselves have declared as supreme law.20

The previous chapter discussed the influence that an exclusivist approach to interpretation has enjoyed among the justices. Exclusivism on the court principally has taken a form that is similar to the fixed exclusivist approach just described. Exclusivist justices have stressed the need to accentuate the power of the people over that of the judiciary and, in most instances, have opposed changes in constitutional meaning outside the formal amendment process.21

The crucial strength of a fixed exclusivist approach is that it can provide grounding for decisions that stands apart from the substantive doctrinal questions raised by individual disputes. That is, the reasons behind judicial interpretations are traceable directly to rules and principles that have been approved by the American people. Since disagreement on political questions is inevitable, it is essential that public policies be grounded in a source of authority that can be accepted even by citizens who disagree with specific outcomes. In general (that is, beyond the specific context of the judiciary), procedures of democratic decision making provide a compelling justification for individuals to accept political decisions with which they disagree. Citizens need not agree with the substantive outcomes of the decision-making procedures to accept those outcomes as legitimate; they need only view them as conferring legitimacy on the outcomes by ensuring that they reflect popular will. Exclusivist approaches to interpretation draw on the same strategy for grounding the policy outcomes that result from judicial decision making. Although judicial decisions are not democratic in the same way as legislative decisions, exclusivist interpretation allows judges to maintain that their opinions do not contradict but, rather, enforce the enactments, customs, and understandings of the American people.22 By treating constitutional rights as embodiments of popular will, this kind of reasoning serves to blunt charges that courts act undemocratically when they strike down enacted public policies. Although the invalidation of legislation interferes with electoral majorities,23 exclusivist interpretation does so in the name of enforcing democratically enacted provisions that enjoy supreme authority in the American legal system.

In the alternative approach that I sketch in the next chapter, fixed exclusivism operates as the first stage of analysis and, in most instances, the only stage. However, I also contend that judges should retain access to another kind of analysis, reliance on universal arguments (to be used only in rare instances), because fixed exclusivism as the whole of an interpretive account suffers from a significant deficiency. Fixed exclusivism maximizes democratic accountability by tethering interpretation to rules or understandings that already have been adopted by the American people. That very move, however, leaves fixed exclusivism without recourse to any kind of reasoning that would allow interpretation to transcend injustices that have attained popular support. The result is that judges’ hands are tied when confronting instances in which governmental policies seem to violate fundamental rights, but where the rights in question have not yet been endorsed by the people.

This is an implication that fixed exclusivists likely will not lament.24 Nevertheless, by considering the difficulty that fixed exclusivism has in accommodating constitutional change in even the most extreme cases, we can appreciate how a purely fixed exclusivist approach places the justices in an uncomfortable position. Fixed exclusivism posits that the only valid mechanism of constitutional change is the formal amendment process. Such an approach seems to assume that the American people will be engaged enough with constitutional politics to amend the Constitution so that the text reflects major shifts in public understandings about fundamental rights. We can imagine a system in which constitutional change is effected only through the enactment of amendments. Perhaps the country would benefit from a system in which the formal amendment procedures were less onerous and citizens were engaged sufficiently to debate the merits of constitutional change on an ongoing basis. But that is not the American experience.25 The Constitution has been amended through Article V’s unwieldy procedures only seventeen times since the Bill of Rights.26 Fundamental and politically unassailable shifts in American understandings about rights have occurred outside of the formal amendment process.27

The most prominent example of a tremendous shift in public values concerns questions of race. In this respect, Brown v. Board of Education (1954) illustrates the difficulties that confront a fixed exclusivist approach. On the one hand, as Jack Balkin has observed, Brown “is the single most honored opinion in the Supreme Court’s corpus”; “[t]he civil rights policy of the United States in the last half century has been premised on the correctness of Brown”; and “[n]o federal judicial nominee and no mainstream politician today would dare suggest that Brown was wrongly decided.”28 It has been rare even for fixed exclusivist constitutional scholars to challenge the correctness of Brown.29 Yet, as scholars of various ideological stripes have attested, the decision is not easy to reconcile with a fixed exclusivist approach to interpretation.30 While the decision held that the Fourteenth Amendment’s equal protection clause required the racial integration of public schools,31 many observers consider the historical record to be clear that the amendment was not understood at the time of enactment as invalidating segregation,32 and the court had held for over half a century that states could require separate facilities as long as they were comparable.33

Rather than denying the correctness of Brown, fixed exclusivists typically seek to show that the decision actually is consistent with a proper approach to interpretation. One strategy, adopted by Bork for example, has been to interpret the principles that the Fourteenth Amendment enacted into law so broadly that they can be read as requiring the outcome in Brown.34 This strategy, however, threatens to undermine precisely the advantage that lends a history-based approach, like fixed exclusivism, its appeal. If we interpret textual provisions so broadly that they require readings of constitutional requirements fundamentally at odds with how those provisions originally were understood, then it becomes difficult to claim plausibly that interpretation rests on popular will as expressed through the process of enactment.

Another strategy has been to challenge the conventional reading of the historical record. Michael McConnell, for example, has argued that the historical record, properly construed, provides sufficient support for Brown’s reading of the equal protection clause.35 We need not enter into that historical debate to recognize the difficulty that a case like Brown poses for fixed exclusivism. The important point here is not whether McConnell’s historical case is persuasive but, rather, that the correctness of Brown from a fixed exclusivist perspective turns entirely on disputed questions concerning the detailed record of events that took place almost 150 years ago. In the vast majority of cases, fixed exclusivism may be able to live with the outcomes indicated by a purely backward-looking approach, come what may. In rare instances, however, cases may involve challenges to public policies that are so egregiously unjust, and so at odds with conceptions of what government legitimately may do to its citizens, that even the most committed fixed exclusivists will find it difficult to accept the implications of their favored approach to interpretation. The difficulty with fixed exclusivism from the perspective of a Supreme Court justice is that it provides no interpretive tools to deal with such a situation. This kind of case confronts fixed exclusivist justices with an untenable dilemma: they either must vote for an unacceptable outcome or stretch their avowed interpretive approach beyond plausibility to accommodate the outcome that is considered acceptable. (The approach I sketch in the next chapter would urge a justice in this kind of case to admit that a purely historical approach points to a decision upholding the challenged government action and then to invalidate the governmental action candidly on the basis of explicit universal arguments.)36

Evolutionary Exclusivism

Fixed exclusivism, then, has considerable appeal in its ability to link the justifications for rights interpretations with understandings already adopted by the American people. It is necessarily backward looking because it is rooted in choices already rendered and allows constitutional change only through the formal amendment process. This inflexibility with respect to constitutional change may be viewed by some as unacceptable. It is possible, however, to accept the exclusivist premise that interpretation should be rooted only in American sources yet reject the fixed exclusivist premise that formal amendment is the only valid method of constitutional change. (For convenience, I refer to exclusivist theories that allow for constitutional change outside of the formal amendment process as “evolutionary exclusivist” approaches.)

Evolutionary exclusivists agree that constitutional interpretation should be rooted in sources reflecting the will of the people, but they deny that constitutional ratification is the only constitutionally relevant indicator of popular will. One strategy for allowing constitutional change while continuing to emphasize popular will as the root of interpretation is to recognize shifts in public attitudes as relevant to interpretation even when they are not reflected in formal amendments. As discussed in the previous chapter, exclusivists on the court, at times, particularly in Eighth Amendment jurisprudence, have been willing to examine evolving societal values as part of their interpretive inquiry. To maximize the link with democratic accountability, exclusivist justices have insisted that this kind of analysis focus principally on shifts in popular attitudes as reflected in legislation. On this approach, even when constitutional evolution is recognized without an expression of popular preferences through the formal amendment process, the changes can be tied to popular will by centering the analysis on the electorate’s attitudes as manifested through trends in statutory enactments.

The version of evolutionary exclusivism just described may appear to maintain democratic credentials while accommodating change. Along these lines, for instance, one might seek to address the difficulty that a case like Brown poses for fixed exclusivism by maintaining that the outcome was justified by changes since the Fourteenth Amendment’s enactment regarding the values widely held by Americans. Such an approach, however, does not hold up to scrutiny. The flexibility that the approach offers comes at the price of undermining the logic that makes an exclusivist approach appealing in the first place. Exclusivism’s appeal lies in its ability to reconcile judicial review with democratic values by grounding interpretation in the popular enactment of limitations on government. While exclusivism prioritizes respect for democratically enacted policies, this respect does not imply that courts invariably must yield to policies adopted by legislative majorities. The Constitution also enjoys status as a democratic enactment, and one which the people themselves have pronounced as the nation’s supreme law. That the procedures for constitutional enactment are distinct from the procedures for ordinary decision making is crucial to exclusivism’s logic because it allows the Constitution to act as a check on legislation even while its authority also is rooted in popular will. This logic is subverted if shifting attitudes never enacted into higher law can effectively enact constitutional amendments. Constitutional rights are supposed to act as checks on legislation but cannot perform this role if their interpretation tracks trends in legislation. If swings in public preferences as reflected in legislation are viewed as effecting changes in constitutional meaning, then the concept of the Constitution as a check on government is undermined, and legislation becomes self-validating.37

A number of scholars have sought to retain the exclusivist commitment to rooting rights in popular sovereignty while also allowing changes in constitutional meaning that do not amount to self-validated legislative trends. Observing that the American people have embraced fundamental shifts in constitutional meaning outside formal amendment, these scholars are interested in identifying means by which the people may express their wish to alter the Constitution through mechanisms other than Article V. In effect, they seek to redress the American people’s reluctance to enact formal amendments, while continuing to maintain that only expressions of popular will can ground transformations in constitutional meaning.38

Perhaps the most well-known theory of this variety is the one developed by Bruce Ackerman. Ackerman locates the basis of rights in popular judgment. He is interested in how “[n]ormal Americans” can “assert their constitutional will in politics” and in an understanding of constitutionalism that registers the voice of “the People-with-a-capital-P.”39 His strategy for justifying judicial review within a theory that views political authority as rooted in popular sovereignty is similar in structure to the one adopted by fixed exclusivists, positing that the people are capable of speaking in more than voice. Ordinary legislation reflects the voice of the people when they are speaking in one capacity, and the Constitution reflects the voice of the people when they are speaking in another capacity. Like the fixed exclusivists, Ackerman addresses the countermajoritarian difficulty by recognizing a process through which the people can register decisions that are self-consciously about the content of the Constitution.

Where Ackerman breaks with fixed exclusivists is in refusing to view the Article V amendment process as the only means through which the people can speak in their constitutional voice. In his view, the amendment process is not just lethargic; it is broken. The nation has lost the ability to use Article V, in large part because Americans no longer place the same importance on state citizenship as did the Framers. The American people, though, have not ceased amending the Constitution. Rather, they effectively have amended it through other means. Since many people still think of the Constitution as consisting exclusively of the original text plus the formal amendments, a “yawning gap” has opened between the “official canon” and the “self-understanding of the American people.”40

Ackerman’s project is to demonstrate how we can interpret the American Constitution by recognizing the ways in which the American people have altered the Constitution through political action. His framework recognizes constitutional changes effected by the American people in moments when they have chosen to activate their higher lawmaking power as manifested in heightened attention to debate over fundamental questions contested in the political arena. Reconstruction, the New Deal, and the civil rights movement are the quintessential examples.41 This process through which the American people engage in higher law-making “is an extended process, lasting a decade or two, that begins when a leading governmental institution inaugurates a sustained period of extraordinary popular debate, which gradually culminates in a series of key legal texts that express the will of a decisive majority of ordinary Americans at the polls.”42 More specifically, Ackerman outlines a five-stage process, consisting of “signaling, proposing, triggering, ratifying, and finally consolidating the new principles supported by the American people.”43 Conducted properly, interpretation of America’s non-Article V amendments recognizes certain “landmark statutes and superprecedents” as enjoying an even more significant place in the constitutional canon than portions of the text itself.44

Ackerman presents his framework as avoiding the pitfalls of two common approaches to constitutional interpretation. His objection to the approach that I have described as “fixed exclusivism” (Ackerman refers to it as the approach of the “party of Hugo Black”) is that while it rightly “celebrates the principle of popular sovereignty,” it “trivializes the modern achievements of the American people.”45 His objection to the approach associated with Ronald Dworkin, referred to here as aspirationalism, is that it “use[s] the more abstract texts in the official canon as a spring-board for elitist efforts to revolutionize American values.”46 Ackerman advocates a discourse that views the Constitution as rooted in popular sovereignty but does not limit our reading of the people’s desire for change to enacted amendments. His version of evolutionary exclusivism provides interpretive tools that promise to keep the Constitution in line with major shifts in American public values without collapsing the distinction between constitutional and ordinary law.

Ackerman’s claim that an exercise of popular will has amended the Constitution outside Article V is difficult to support, however, when the people themselves have to be notified after the fact. If constitutional change is to be rooted in popular choices, the people must be sufficiently aware of the operative mechanisms to trigger their implementation. In trying to save exclusivism, Ackerman undercuts the feature that makes it compelling. Exclusivism’s appeal is that it allows judges to root interpretation in constitutional choices made by the American people through procedures widely understood as expressions of those choices. But Ackerman’s method is not widely recognized (by other scholars, much less by the people) as having the authority to effect constitutional amendments. Ackerman’s account charges judges with the task not of interpreting the constitutional text but of interpreting the whole fabric of America’s political history.47 A judge adopting Ackerman’s approach must interpret provisions the American people cannot identify, which purportedly were effected through an amendment procedure of which they are not aware. Ackerman criticizes Dworkin’s approach for opening the door to unrestrained philosophizing by judges, but the job of divining constitutional rules out of the sprawling and messy conglomeration of events that make up the nation’s history also is open-ended to a troublesome degree. One way to characterize the difficulty with fixed exclusivism is that the American people are not engaged enough with the process of formal amendment to keep the Constitution in line with evolving societal attitudes about rights. In effect, Ackerman seeks to address this short-coming by construing political activity outside of the formal amendment process as expressing the people’s intention to amend the Constitution. The problem of a constitutionally disengaged populace, however, cannot be solved through the articulation of alternative amendment mechanisms that are unknown to the people whose will they are supposed to enact.48

Constitutional Aspirationalism

In opposition to the exclusivist approaches described above, many theorists reject the premise that political authority is derived above all from popular will. While the touchstone of interpretation for most exclusivists is the Constitution as an official record of decisions made by the people, another prominent school in contemporary constitutional theory sees the touchstone of interpretation as a commitment to moral progress and making the Constitution “the best it can be.”49 With Ronald Dworkin as its most influential proponent, this school views the Constitution as the embodiment of a community’s highest aspirations.

Fixed exclusivism looks to history for the guidance that it can provide about the choices the people already have made. Aspirationalism sees history as something to be overcome.50 For aspirationalists, interpretation is not a matter of “merely following our historical practices” or “the authority of the past.” Instead, a proper interpretive approach “exhorts us to conceive fidelity in terms of honoring our constitutional aspirational principles.”51 Aspirationalism regards history with a critical eye since its guiding purpose is to improve upon it.52 The Constitution itself is something that interpretation aims to improve53 because it “seems highly improbable that letting the settled expectations of the framers govern would increase our conformity with the fundamental precepts of political justice.”54 In the words of a notable adherent, Jack Balkin, aspirationalism views the Constitution “as a repository of ideals morally superior to ordinary law and toward which ordinary law should strive. It makes the Constitution an object of political and moral aspiration.”55 Where fixed exclusivism views formal amendment as the sole vehicle for constitutional change, aspirationalism sees change as built into the concept of constitutionalism, with the process of interpretation itself legitimately working as a lever of change. In this vein, Justice Brennan wrote that a proper approach to interpretation will be conducted with an eye toward transforming American society.56

Aspirationalists assert that beneficial societal transformations can be achieved through a proper approach to constitutional interpretation set within a substantive political theory. They explain the connection between interpretation and their broader theoretical frameworks by emphasizing that rights provisions refer to “abstract moral principles”57 and that judging inherently requires judges to engage in moral reasoning. Dworkin, for instance, states that we must interpret rights provisions “on the understanding that they invoke moral principles about political decency and justice,”58 and Lawrence Sager observes that the Constitution “is not written like a tax code” but “offers broad structural propositions and moral generalities.”59 To be sure, aspirationalists do not ignore the text,60 nor do they deny that some provisions are written in precise language leaving little room for disagreement.61 Indeed, Dworkin’s “moral reading” approach begins by considering what the Framers meant to say, which requires understanding the historical context. However, since the Constitution’s rights provisions refer to general principles, interpretation involves inquiring into which principles of political morality “it makes most sense to attribute to [the Framers] given everything else we know.”62 In examining the meaning of the Constitution’s abstract, moral language, Dworkin favors “stating the constitutional principles at the most general possible level.”63 “We are governed,” Dworkin writes, “by what our law-makers said—by the principles they laid down—not by any information we might have about how they themselves would have interpreted those principles or applied them in concrete cases.”64 James Fleming similarly argues that we must not view rights provisions as “isolated, self-contained units” but, rather, must recognize them together as protecting basic liberties that are “implicit in a transcendent structure embodied in the scheme as a whole.”65

In drawing out their understandings of the Constitution, aspirationalists focus on extremely broad principles, often in terms that do not appear in the text itself. Dworkin has centered constitutional analysis on the “right to equal concern and respect”66 and the concept of law as integrity.67 Fleming’s theory is constructed around the ideals of “deliberative democracy” and “deliberative autonomy.”68 Justice Brennan described his favored approach to interpretation as one built on the “ceaseless pursuit of the constitutional ideal of human dignity,” which was an essential part of the document’s “sparkling vision.”69 From this perspective, decision making requires interpreting the Constitution’s “abstract moral requirements” and making “fresh moral judgments.”70 Since aspirationalist interpretation entails fleshing out the meaning of extremely broad ideals, it necessarily opens into political philosophy. As Fleming writes, the Constitution’s character “as an embodiment of a coherent scheme of general principles rather than merely an enactment of a discrete list of particular rights, establishes the need for substantive political theory in interpreting it faithfully and with integrity.”71 Exclusivism, however, recognizes that the nation has higher aspirations, but leaves it to the people to designate them. A judge subscribing to fixed exclusivism aims to implement determinations that are literally already in the books. An aspirationalist judge, by contrast, participates proactively in the articulation of the nation’s highest ends. Fleming’s “Constitution-perfecting theory of interpretation,” for example, “exhorts judges … to … deliberate about our highest aspirations as a people.”72

Exclusivists would not deny the text’s generality. The disagreement concerns views about how to approach interpretation in light of that generality. Since fixed exclusivists view interpretation as the implementation of popular choices, they embrace the attainment of greater guidance regarding what the people meant to enact. They acknowledge that interpretation will not yield clear answers to every question, but the orientation is to maximize the direction that can be gleaned from text and history. For aspirationalists, the text’s indeterminacy is a cause for celebration because judges “are not … primarily instruction-takers.” The exercise of judges’ “independent normative judgment” is not something to be feared and minimized, but “expected and welcomed.” Judges are “in a relationship of partnership with those persons in the founding or amending generation who participated in the framing of the Constitution’s text, not merely their agents.”73 Aspirationalists do not view interpretation as the implementation of decisions already made, but as an ongoing normative discourse in which judges are leading participants.

From an aspirationalist standpoint, the most serious difficulty with particular bases of interpretation is not that they fail to provide guidance, but that the guidance they provide contradicts the requirements of justice. This is evident in Dworkin’s asking that we seek to understand rights provisions “at the most general possible level,”74 in Sager’s urging that we reject “even widely shared expectations among members of the relevant framing generation” if they would not “increase our conformity with the fundamental precepts of political justice,”75 and in Balkin’s assertion that our own generation’s understandings of the Constitution’s ideals may trump those of the Framers.76 It also is evident in Justice Brennan’s statement that some of the Framers’ principles no longer serve us well.77 The defining feature of aspirationalism is its commitment to critiquing and improving upon the nation’s historical practices.

Aspirationalists typically deny reliance on appeals to universal principles, stressing that interpretation in their frameworks is constrained by the nation’s particular history and political context.78 Well aware that engaging expansive questions of political theory raises red flags, aspirationalists are quick to deny that their frameworks are universal in character.79 Sager, for example, realizes that “the introduction of general arguments about what is valuable will tempt both readers and authors to conceive of the practice as essential to human flourishing or better than any rival practice, or at least better than any rival practice in the community under study.” He acknowledges that aspirational interpretation highlights “the divide between what is and what ought to be,” generating an ongoing tension between the extant particular and the valued universal.” Though aiming to reduce the gap between what is and what ought to be, Sager states: “[N]o account of constitutional practice can offer itself as universal or ideal, and I do not have that unattainable ambition here.”80 Fleming similarly states that his is “not a theory of natural law or natural rights” as it “does not conceive constitutional principles and rights as prepolitical and given by a prior and independent order of moral values that is binding for all times and places.” He is not on a quest “for truth and objectivity from the point of view of the universe.” While his “constitutional constructivism” seeks “to interpret our Constitution so as to make it the best it can be, … it is a theory of constructing our Constitution, not one that is perfectly just.”81

The denials of reliance on universal arguments are accompanied by accounts of how interpretation is constrained by considerations that are particular to the United States. Aspirationalists emphasize their awareness that constitutional interpretation does not write on a blank slate, that aiming toward a better future does not entail ignorance of the limitations imposed by the past. As evidence that they do not rely on universal arguments, aspirationalists point to gaps between perfect justice and the interpretations their theories generate. Thus, Dworkin’s conception of law as integrity seeks to make the Constitution the best it can be, but that means the best it can be in light of the nation’s past. Judges do not seek ideal moral principles in a vacuum, but they “find the best conception of constitutional moral principles … that fits the broad story of America’s historical record.” In Dworkin’s account, judges “may not read the abstract clauses as expressing any particular moral judgment, no matter how much that judgment appeals to them, unless they find it consistent in principle with the structural design of the Constitution as a whole, and also with the dominant lines of past constitutional interpretation by other judges.”82 Fleming’s approach likewise is not “unmoored by the constraints of our constitutional text, history, and structure, or by those of our practice, tradition, and culture”83; it does not “put aside the legal materials of our constitutional order and succumb to the temptation to remake our Constitution in the image of a perfect liberal utopia.”84

A principal aspirationalist strategy for squaring the quest for progress with the repudiation of reliance on universal arguments is to contend that its moral principles are ones that the community has endorsed, at least as those principles may be understood at a high level of generality.85 That is, aspirationalism does not purport to correct the principles and ends to which the nation is committed, but to prod the nation toward the realization of ideas to which it already is devoted.86 Fleming’s constitutional constructivism, for instance, “draws our principles and rights from our constitutional democracy’s ongoing practice, tradition, and culture. These principles are aspirational—the principles to which we as a people aspire and for which we as a people stand.”87 Balkin expresses a similar idea in writing that the “the meaning of the American Constitution evolves because the document is redemptive. Its language continually presses the American people to live up to the promises and ideals contained within it, even if the framers and ratifiers of the document would have disagreed with later understandings of what those promises and ideals meant.”88

Closely related with the aspirationalists’ eagerness to disclaim universalist intentions is the need to reconcile their interpretive frameworks with America’s commitment to democracy. Dworkin’s key move in this respect is to conceive of democracy not as majoritarian decision making, but as a commitment to certain core values. He claims that a major source of confusion in constitutional thought is to conflate democracy with the “majoritarian premise,” which is a “thesis about the fair outcomes of a political process: it insists that political procedures should be designed so that, at least on important matters, the decision that is reached is the decision that a majority or plurality of citizens favors, or would favor if it had adequate information and enough time for reflection.”89 The majoritarian premise’s “potent—if unnoticed—grip on the imagination of American constitutional scholars and lawyers,” Dworkin contends, explains why contemporary theorists pointlessly continue “constructing Ptolemaic epicycles trying to reconcile constitutional practice with majoritarian principles.”90 For Dworkin, the “defining aim of democracy” is not following majoritarian methods of collective decision making, but ensuring “that collective decisions be made by political institutions whose structure, composition, and practices treat all members of the community, as individuals, with equal concern and respect.”91 The criterion of democracy is treating each person as “a genuine member of a political community.” In Dworkin’s theory, it is this concept of genuine membership, not majoritarian procedures, that explains why an individual should accept collective decisions: “If I am a genuine member of a political community, its act is in some pertinent sense my act, even when I argued and voted against it, just as the victory or defeat of a team of which I am a member is my victory or defeat even if my own individual contribution made no difference either way. On no other assumption can we intelligibly think that as members of a flourishing democracy we are governing ourselves.”92 Evaluating the fulfillment of democracy’s demands is a matter of determining whether government acts in accordance with conditions that ensure “equal status for all citizens.” Whether policies “should be accepted by everyone” hinges on government’s respect for these conditions.93 Majoritarian procedures of decision making may or may not lead to such respect. Since nonmajoritarian procedures may lead to greater respect for the conditions of treating everyone as moral members of equal status, there is no inherent conflict between judicial review and the nation’s commitment to democracy.94

Aspirationalism produces confusion regarding the basis of interpretation because it relies on universal arguments without acknowledgment while discounting the need for particular arguments. The difficulty is captured by Fleming’s assertion that his version of aspirationalism “charts a third way between a universalist view of human rights and legal positivism.”95 Notwithstanding its proponents’ claims, aspirationalism does not identify a new kind of justification for interpretations, but instead it underestimates its own dependency on human rights (universal) arguments and the difficulties with disclaiming positivistic (particular) arguments.

The dependency on universal arguments arises from aspirationalism’s understanding of interpretation as an opportunity for critiquing the status quo and transforming society. Aspirationalists maintain that they simply are endeavoring to bring public policies in line with the principles to which the nation committed itself long ago, a matter of keeping promises already made.96 Aspirationalist frameworks begin with broad principles seen as immanent in the Constitution as a whole and then derive more specific rights that purportedly follow as corollaries.97 However, the principles are stated at such a high level of generality that the attempt to characterize interpretation as the drawing out of choices already made loses plausibility.98 Dworkin states that the document’s various rights provisions taken together “commit the United States to the following political and legal ideals: government must treat all those subject to its dominion as having equal moral and political status; it must attempt, in good faith, to treat them all with equal concern; and it must respect whatever individual freedoms are indispensable to those ends, including but not limited to the freedoms more specifically designated in the document, such as the freedoms of speech and religion.”99

Aspirationalism is imbued at every stage with an orientation toward the exercise of independent normative judgment, which is presented as underwriting the recognition of new rights.100 The approach is not directed merely toward figuring out how to realize the Constitution we happen to have inherited, but in revising the Constitution into one that is worthy of respect.101 As noted, in denying reliance on universal arguments, aspirationalists emphasize that they are not purporting to author an ideal community as if writing from scratch, but to make the American polity the best it can be. They are not arguing that “we as a political community have placed ourselves in a kind of moral receivership, and given to judges the largely unbridled authority to guide our affairs, at least insofar as those affairs implicate questions of political justice, broadly conceived.”102 American history imposes constraints, which, they insist, are reflected in gaps between ideal justice and the constitutional interpretations that aspirationalist theories recommend. The reassurances that aspirationalism does not entail universal arguments, however, are not persuasive. Arguments need not purport to describe fully a society that is perfect in all respects to be universal in the sense that is relevant here. Likewise, theories need not view judges as our unrestrained moral guardians to countenance reliance on universal arguments.103 The defining characteristic of universal arguments is the appeal to sources of reasoning that are independent of the nation’s specific history and political context, such as American enactments, traditions, and popular preferences. Aspirationalists inescapably rely on universal arguments because they need evaluative bases for distinguishing between the elements of American history that should be honored and those to be disregarded.104 Aspirationalist interpretation purports to be constrained by history but makes clear that it is not bound by history. Aspirationalists need universal arguments, even if not using the name, because they strive to overcome deficiencies in how the nation has expressed its beliefs and preferences in the past. Although it aims toward improvement within a given community, aspirationalism needs universal standards as a polestar.

Aspirationalist frameworks draw on universal arguments in determining how to identify their central principles at the broadest level, in describing the crucial features of those principles, and in elaborating how those principles yield up conclusions on specific issues. The forward-looking orientation toward the pursuit of the best opens aspirationalist accounts into the elaboration of ambitious, substantive political theories, which rely heavily on arguments that are independent of particularly American guidelines. To the extent that existing policies, practices, and popular preferences operate as constraints within these accounts, they constrain largely in the sense that they deform what otherwise would be preferable courses of action. They are to be taken into account as a practical matter for now, but overcome in due time.105 The crucial justificatory work is done by the normative reasoning in the aspirationalist’s account, not by the inertial force of history or expressions of popular will.

The aspirationalists’ reliance on universal arguments without acknowledgment is problematic because it produces confusion about which kinds of reasons are driving interpretation.106 Aspirationalists need the force of universal arguments to gain critical leverage on popularly established practices. At the same time, they evidently want to avoid the charges of unrestrained decision making associated with universal arguments and, accordingly, insist that judges applying their approach are seriously constrained by history.107 The result is confusion of the most fundamental kind because it is not clear why historical practices ever have binding force or what justifies overriding that force in some circumstances. The aspirationalists’ frequent references to what “we” as a people have done in the past and to “our” constitutional understandings leave murky the reasons why in their framework it matters from a normative standpoint whether certain practices or beliefs have enjoyed popular support.108

Another difficulty with aspirationalist accounts is that they neglect the importance of particular arguments. As discussed earlier, the indispensable contribution of particular arguments is that they provide the kind of justifications for collectively binding decisions that a person may recognize even while rejecting the opposing side’s position on the merits. Aspirationalism, however, turns away from particular arguments, relying on ambitious, substantive frameworks of political philosophy to justify its outcomes. Such an approach does not furnish reasons that speak to those who reject aspirationalism’s philosophical defenses of outcomes on specific constitutional issues. Much of the theoretical work by aspirationalists would be understood better as an account of the political philosophy that the American people ought to accept than as an account of constitutional interpretation.109 Dworkin’s rich description of a more just society is compelling. It might be right. But supporters of such a vision for America’s future have not succeeded, at least not yet, in persuading enough compatriots to implement it through the established processes of political decision making. It is one thing for theorists to urge people to adopt their suggestions for far-reaching political change, but it is another to argue that the Constitution already requires that they do so.110 In effect, aspirationalists seek to accomplish through constitutional interpretation that which they have failed to secure through political channels.

In the 1996 film Fargo, a man arrives at an auto dealership to pick up a car he ordered. Upon learning that he is going to be charged for the installation of a TrueCoat sealant, he objects, pointing out that he had declined to opt for the sealant when the salesman suggested it earlier: “We sat right here in this room and went over this and over this.” The salesman interjects: “Yeah, but that TrueCoat,” to which the buyer responds: “I sat right here and said I didn’t want any TrueCoat.” When the salesman begins again to plug the product, the buyer says in exasperation: “You’re sitting there; you’re talking in circles; you’re talking like we didn’t go over this already.” For a citizen who disagrees with the substantive arguments behind proposed policies that failed to achieve victory in the political arena, the attempt to accomplish the same transformations through constitutional interpretation may seem like an attempt to revisit a question already decided.

It is true that no account of why a citizen should accept outcomes with which they disagree can be purely procedural. Recognition of any decision-making procedure as politically authoritative requires the acceptance of certain views about what counts as a valid decision-making procedure, including the merits of the rules for elections and the enactment of legislation. Nevertheless, at least in the context of American politics, the validity of the basic framework of rules for elections and enactment is relatively uncontroversial, especially in contrast with the most hotly debated issues of substantive public policy. Aspirationalism fails to provide noncontroversial bases of authority for constitutional decisions. In rejecting what he called the “majoritarian premise,” Dworkin made democratic legitimacy turn on the adoption of policies that remain highly contested. Part of aspirationalism’s difficulty arises from its strategy of attempting to reconcile democracy with the constitutionalization of unpopular substantive positions by redefining democracy so that it incorporates some of these positions.111 By rejecting particular arguments while viewing the Constitution as a quest for progress, aspirationalism brings too many controversies on substantive political questions within the domain of constitutional interpretation.112

As noted, many justices have insisted on the court’s obligation to conduct its own independent assessment of the validity of legislative acts and, in doing so, have appealed to universal standards, such as the requirements of free government, liberty, and human dignity. I argued earlier that justices defending the use of universal arguments have used them in a manner that produces confusion regarding the kinds of reasons underlying constitutional interpretation.113 The aspirationalist school in contemporary theory produces a similar kind of confusion regarding the kinds of reasons underlying interpretation, not by using universal arguments half-heartedly, but by failing to acknowledge the significant role that universal arguments necessarily play in their frameworks.

We can understand the ambiguity regarding the basis of interpretation in contemporary jurisprudence and in the theoretical frameworks of prominent scholars as having a common source. Dworkin and theorists defending similar frameworks need universal arguments to support their critique of American traditions, but reliance on universal arguments in constitutional interpretation is derided by many scholars, jurists, and observers. In seeking to draw on the benefits of universal arguments without incurring the costs, aspirationalists reach beyond particular arguments to justify positions but without acknowledging the universal arguments on which they depend. The result is a core ambiguity regarding the basis of rights that recalls the ambiguity pervading the court’s jurisprudence.

This is not to suggest that opinions by Justices Kennedy, Breyer, or any of their colleagues represent attempts to operationalize Dworkin’s constitutional philosophy. Unlike aspirationalist scholars, judges most often rush toward particular arguments, not away from them. Moreover, justices generally have used universal arguments to support expanded understandings of negative rights, not the perfectionist pursuit of an ambitious substantive political theory. Nevertheless, the broad parallels are instructive. In both arenas, one influential school advocates an approach that relies exclusively on particular arguments in constitutional interpretation, engendering opposition from jurists or theorists unwilling to chain the meaning of rights to history or prevalent attitudes. Like aspirationalist scholars, many justices appeal to arguments that cannot be linked back to popular will yet, preoccupied with pervasive objections to natural law talk, shy away from a full and candid articulation of the universal arguments underlying their positions. In both arenas, the result is confusion regarding the nature of the reasons driving changes in the interpretation of rights.

Universalistic Theories of Interpretation

Of the three categories of interpretive theories discussed thus far in this chapter, the first two (fixed and evolutionary exclusivism) ground political authority exclusively in particular arguments, and the third (constitutional aspirationalism) disclaims the use of universal arguments, although I show above that it in fact relies on universal arguments albeit without a cknowledgment. Another category of interpretive theories openly embraces reliance on universal arguments (though more often using other terms, such as “natural rights”114 “human rights,” or “noninterpretive” arguments).115

One variety of universalistic theories is similar to the aspirationalist theories described above in that they are centered around the pursuit of moral progress. These theories differ, however, in their frank espousal of universal arguments. (To avoid confusion, I refer to this school as “universal aspirationalism,” as opposed to the “constitutional aspirationalism” of Dworkin, Fleming, and the other theorists discussed in the previous section.) In The Constitution, the Courts, and Human Rights, for example, Michael Perry offered a functionalist account to justify what he referred to as noninterpretive review. Interpretive review, for Perry, was characterized by an effort “to ascertain, as accurately as available historical materials will permit, the character of a value judgment the framers constitutionalized at some point in the past.” By contrast, noninterpretive review made determinations “by reference to a value judgment other than one constitutionalized by the framers,” thus reaching a decision “without really interpreting any provision of the constitutional text (or any aspect of governmental structure).”116 Perry described the justification for his interpretive approach as functional, meaning that it served a vital function that no other institution could serve as well.117 That function was “to deal with those political issues that are also fundamental moral problems in a way that is faithful to the notion of moral evolution … not simply by invoking established moral conventions but by seizing such issues as opportunities for moral reevaluation and possible moral growth.” Perry had in mind issues relating to such matters as distributive justice, human sexuality, and racial equality. The democratically elected institutions, he asserted, were “not well suited to deal with such issues in a way that is faithful to the notion of moral evolution.”118

Sotirios Barber, another universal aspirationalist, speaks of the Constitution “as our best conception of the good society, a state of affairs worthy of our highest aspirations.”119 Properly understood, constitutional interpretation entails a “continuing effort to bring our democracy and law as close to justice as we can.”120 For Barber, the Constitution is understood better as embodying an abstract vision of what our society should be than as a set of specific directives.121 The Constitution represents hopes for what the nation can be. Thus, it is a mistake to think of constitutional rights as “specified exceptions to what government is authorized to do.”122 Pointing to the Ninth Amendment as support, Barber contends that the Constitution embodies principles of justice beyond those expressed in the document itself.123 Interpretation, therefore, necessarily entails applying “real standards of political morality” that are not “merely conventional or of the community’s own making.”124 Judges, on this view, possess the authority to block government actions by enforcing prohibitions “beyond the positive law.” Barber stresses that the application of these unstated principles is open-ended. Indeed, he criticizes theorists who insist on “identifying ‘sources’ to which judges and others can go to locate rights for application in concrete cases.”125

I argued above that aspirational accounts need universal arguments given their focus at every turn on critiquing the status quo and overcoming injustices sanctioned by American history and popular opinion. To their credit, Perry and Barber recognize the vital link between the aspirational orientation of their frameworks and the need for universal arguments. By openly defending their positions on questions of substantive justice with the universal arguments they require, these theorists remove ambiguity regarding the nature of the reasons underlying their claims. If one is going to build an interpretive theory around aspirational ends requiring universal arguments, it is preferable to do so transparently, thus facilitating engagement with the grounds underlying positions on constitutional questions. In this respect, the universal aspirationalist frameworks outlined by Perry and Barber are preferable to the Dworkinian, constitutional aspirationalist accounts examined in the previous section.

In my earlier critique of constitutional aspirationalist accounts, however, the lack of clarity regarding the use of universal arguments was only one of the objections. Another objection, concerning the incorporation into interpretive theory of claims that amount to ambitious philosophical frameworks of political morality, applies equally to the candidly universal, aspirationalist accounts presented by Perry and Barber. Like constitutional aspirationalists, Perry and Barber also make their far-reaching claims of substantive justice an essential part of their interpretive frameworks. As noted earlier, the problem with such an approach is that it does not provide citizens with reasons for accepting the outcomes of constitutional decisions with which they disagree on substantive grounds. When interpretive accounts adopt an aspirationalist conception of the Constitution and dismiss the crucial role of particular arguments, an inordinately wide-ranging set of political issues is brought within the domain of constitutional interpretation. Too much of the public debate over political morality becomes constitutionalized. The result is a forfeiture of the distinction between constitutionality and desirability. It becomes difficult to tell the difference between asserting that a government policy is constitutionally invalid and asserting simply that one disagrees with it or believes that an alternative policy better would serve the ends of justice.

One may embrace universal arguments without using them to pursue aspirational ends. Michael S. Moore’s approach to interpretation, for example, includes a heavy dose of “moral theorizing” in the name of protecting natural rights.126 Moore employs universal arguments to impose limitations on what government legitimately may do. The justification for Moore’s account is functional and consequentialist. Beginning with the premise that the protection of certain natural rights is desirable, he contends that his theory will lead to better protection of natural rights and that the judiciary is the institution best designed to enforce rights according to his proposed method of interpretation.127 It is important to observe that the foundation of Moore’s account consists in assumptions about what natural rights require, which means that the authority for rights enforcement is intertwined with a proper understanding of the content of those rights. Moore avoids the pitfalls of Dworkinian aspirationalism by making explicit his reliance on universal arguments. He avoids the pitfalls of aspirationalism generally, including universal aspirationalism, by conceiving of rights as setting bounds on legitimate government action, not as an avenue to making the Constitution and the nation the best they can be. But Moore’s account nevertheless suffers from a difficulty common to theories that squeeze out the role of particular arguments by giving universal arguments primacy: it leaves constitutional interpretation disconnected from choices made by the people. If interpretation is first and foremost a matter of articulating universal arguments, then it will not provide sufficient reasons to individuals who do not happen to share the same philosophical assumptions. In short, a primarily universal approach to interpretation does not deal adequately with the problem of political disagreement. Indeed, an interpretive framework that leans overwhelmingly on universal arguments prompts us to wonder whether, on such an approach, there is any point in having a written constitution that is the product of democratic enactment procedures. Although Moore’s account of natural rights interpretation does not tend to colonize politics the way that aspirationalist accounts do, it interconnects the grounds of interpretation too deeply with specific, substantive understandings about the meaning of rights.128

Framers’ Natural Law

In examining contemporary constitutional theory through the prism of the distinction between universal and particular arguments, it is important to consider a prominent approach that might appear at first glance to defy that distinction. As noted, fixed exclusivism views the Constitution’s authority as rooted in choices recorded at the time of enactment. It grasps as much guidance as possible from historical sources regarding the meaning that the document had for those who created it. Some scholars who are interested in the Framers’ understandings of constitutional meaning emphasize the founding generation’s beliefs in principles of natural law.129 Adopting an exclusivist approach to interpretation does not require rejecting the existence of natural rights.130 What exclusivists agree on is that judges serve their function appropriately by enforcing the principles that have been enacted into binding law through the accepted processes of democratic lawmaking.131 Basing interpretation in the meaning that the document had for the ratifiers is consistent with recognizing that “the moral perceptions of the Constitution’s time included a desire to secure natural rights.”132 We may use the term “Framers’ natural law” to identify approaches that seek guidance from original understandings while stressing that interpretation must take into account that those understandings were informed by natural law beliefs. In such an approach, the Framers’ natural rights beliefs illuminate the meaning the text had for those who chose to adopt it as binding positive law.133

Defenders of the Framers’ natural law approach, not surprisingly, emphasize the relevance of the Declaration, which indicated the importance of natural rights to the new nation’s guiding philosophy.134 Scott Gerber’s “jurisprudence of original intention,” for example, advocates interpreting constitutional rights “in light of the moral and political principles upon which they are based.”135 He stresses that the meaning of the Constitution’s provisions only can be understood properly when recognized as driven by the “natural-rights political philosophy of the Declaration of Independence” and the American Revolution.136 Gerber looks to the meaning that the words had for those who gave them legal force while emphasizing that this meaning must be understood within its intellectual context. Although Gerber would construe the principles embedded within the Constitution at a higher level of generality than would many exclusivists, he nevertheless views constitutional understandings as fixed to the document’s original meaning. The appropriate vehicle of constitutional change is Article V, and the original meaning cannot be “trumped by evolving precedent, values, or needs.”137 When Gerber speaks of natural rights, he is referring to the beliefs of those who produced the Constitution, beliefs with specific, substantive content. His method of interpretation does not invite judges to rely on any universal arguments they might happen to consider sound. The Framers’ natural law approach allows judges to rely only on natural law ideas with the appropriate historical pedigree. An approach like Gerber’s is understood best as an exclusivist position instilled with a proper appreciation for the character of the beliefs that informed the Constitution’s enactment.

Other theoretical frameworks that pay attention both to the Framers and to natural rights, however, are more difficult to characterize with respect to the basis for reliance on natural rights principles. One of the most prominent natural rights theorists in recent decades is Hadley Arkes, who has developed a rich and compelling account of how natural law principles inform interpretation.138 In showing how to apply natural principles to reach constitutional decisions, Arkes seems to suggest both that his approach is substantively correct by logical necessity and that it is consistent with the Framer’s natural law beliefs. He contends that the Framers had a proper understanding of natural law, one which largely is lost on contemporary observers. Now, if it turns out that the Framers’ understandings were correct, then there may appear to be no tension between the universal and particular. Nevertheless, it is imperative to ascertain whether the justification for interpretations lies in the Framers’ beliefs or in the independent, substantive correctness of the principles asserted. Not everyone will accept any specific theorist’s substantive assertions on the meaning of rights. If Arkes is resting his positions on their independent normative force, then the reasoning will not speak to someone who disagrees with the defended outcomes on substantive grounds. However, if Arkes is resting his positions on their consistency with the Framers’ beliefs, then the account offers reasons linked with the Constitution’s democratic credentials.

While Arkes has advanced textual arguments (as in criticizing justices for viewing the death penalty as unconstitutional despite the Fifth Amendment’s acceptance of the punishment), the logic of his reasoning throughout suggests that the framework rests on the independent force of the principles elaborated. Although Arkes speaks of drawing implications from the “deep principles of the Constitution,” he also indicates that constitutional reasoning must follow the “deeper principles behind the law,” which “is nothing less than a move of the natural law.”139 The principles that Arkes claims must be applied to constitutional questions are not limited to those enacted into law through the document’s ratification. They include principles that must lie behind the Constitution and all law. Thus, while Arkes opposes evolutionary approaches to interpretation, this is not merely because the Framers’ intentions are locked into the text, but because the Constitution’s principles have a basis that is independent of positive law, and this necessary truth is fixed.140

Arkes presents his arguments as following from principles that cannot be disputed, such as the principle of noncontradiction, and he notes that a natural principle’s rightness is undisturbed by the failure of some people to acknowledge it.141 Arkes is right that popularity has no bearing on a principle’s intrinsic validity. But the inevitability of disagreement is relevant to the kinds of considerations that should count in constitutional decision making. We need grounds for interpretation that are linked with democratic processes, because these kinds of reasons can speak to people who disagree with specific outcomes on substantive grounds. Arkes’s work is powerful as moral and political philosophy but problematic as an account of constitutional interpretation. Even though Arkes’s beliefs largely coincide with those of the Framers, his approach does not appear to be grounded in particular arguments because the correctness of interpretations does not turn on the fact of enactment. Indeed, according to Arkes, even the principles stated in the Constitution do not depend for their force on inclusion in the text. For example, he derives the prohibition against racial discrimination from ideas that are independent of the document.142

Considering Arkes’s work highlights the importance of examining interpretive approaches to discern the kinds of arguments that are driving outcomes. An approach ostensibly combining natural rights with the views of the ratifiers ultimately must take a stand on which is decisive because they are potentially in tension. In a given case, beliefs about the implications of natural rights might pull in a different direction than the Framers’ views on the same question. The tension cannot be sidestepped by assuming that the Framers always got it right. The meaning and implications of natural rights are contested questions, as are the content and relevance of the beliefs of those who ratified the Constitution. To interpret the constitution is to contribute to an ongoing discourse. We only can assess others’ arguments fully when the character of the reasons for their conclusions is clear. Once an interpretive theory allows for a judge to appeal directly to principles of natural rights, there is no guarantee that the judge’s conclusions will match those of the Framers.143 In some instances, as I believe is the case in the work of Gerber and others,144 we may find on closer inspection that constitutional interpretation is understood best as grounded in an exclusivist account. In other instances, as I believe is the case in the work of Arkes and others, we may find that constitutional interpretation is understood best as grounded in an essentially universalistic account.145 The crucial point here is that an approach referencing both natural rights and the Framers’ views does not dissolve the distinction between universal and particular but will turn out to place decisive importance on one kind of argument over the other.
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A Role for Universal Arguments

The two previous chapters assessed the court’s jurisprudence (ch. 3) and prominent schools in constitutional theory (ch. 4) through the prism of the distinction between universal and particular arguments. My critiques fall into two categories. First, I criticized interpretive approaches that produce confusion regarding the kinds of reasons underlying constitutional determinations. Specifically, I showed that the justices defending universal arguments have used them in an unclear manner and that aspirationalist accounts advocated by Ronald Dworkin and other theorists produce confusion by relying on universal arguments without acknowledgment. Second, I criticized interpretive approaches that rely exclusively on one kind of argument (either particular or universal) for failing to recognize the distinctive and essential functions that both kinds of arguments serve. In this chapter, I propose an alternative approach that assigns clearly distinctive roles to particular and universal arguments. The aim is not to elaborate a comprehensive theory yielding up answers to specific doctrinal questions, but to sketch a way of thinking about the role of universal arguments and their relation with particular arguments in interpreting rights.

The Persistent Puzzle

Constitutional theorists long have been preoccupied with the counter-majoritarian difficulty, the problem of how to reconcile the institution of judicial review with the nation’s commitment to democracy. As one scholar surveying the subject has written, the countermajoritarian difficulty is “the paradigm that has driven constitutional theory for more than half a century.”1 Works in constitutional theory commonly are framed as accounts of judicial review that purport to render the exercise of that power consistent with democracy.2 Concern over the tension between judicial review and democracy is appropriate. Even though legislatures are not perfectly democratic, and courts are not entirely cut off from political checks, the former are more directly responsive to the electorate than the latter.3 Addressing the countermajoritarian difficulty is intertwined with the elaboration of interpretive frameworks because interpretation hinges on understandings about the grounds of the Constitution’s authority.4

Constitutional theories, then, are presented as attempts to solve a puzzle. Since democracy and judicial review are here to stay, the question is how to characterize constitutional interpretation in a manner that makes the two compatible. Scholars typically assume that interpretive theories must accommodate a set of requirements. Any theory must account for the outcomes in certain nonnegotiable decisions, such as Brown v. Board of Education. A theory also must enable rights to act as a meaningful check on the majority while constraining judges. Many theorists note the apparent tension between two opposing approaches before introducing a third way of thinking about interpretation, purportedly demonstrating that we do not need to choose between the poles after all. John Hart Ely, for instance, denied that a choice had to be made between following the Framers’ intentions and authorizing judges to second-guess value judgments made by legislatures.5 More recently, Balkin insisted that “we do not face a choice between living constitutionalism and fidelity to the original meaning of the text.”6 In a similar spirit, Fleming asserted that his aspirational account “charts a middle course between Scalia—the rock of liberty as hidebound historical practices—and Charybdis—the whirlpool of liberty as unbounded license.”7

Theorists have adopted a variety of strategies for dismissing the notion of a hard choice between two fundamentally different approaches to interpretation. One common strategy is to claim consistency with the constitutional text by starting analysis from extremely broad concepts that the text is said to embody and allowing each generation to define anew the meaning of these concepts. Dworkin contended that the Framers used extraordinarily vague language to charge later generations with engaging in their own independent moral analysis regarding the meaning of rights. While fixed exclusivists allow that the Constitution’s principles must be applied to situations that the Framers could not have anticipated, theorists adopting Dworkin’s strategy endorse a different kind of interpretive creativity. From an aspirationalist perspective, future generations must interpret the Constitution to make it the best it can be even if this means adopting interpretations that contradict the original meaning. One difficulty is that Dworkin never demonstrated as a historical matter that this is the kind of interpretation the Framers envisioned.8 The more fundamental difficulty, as discussed earlier (see chapter 4) is that aspirationalist accounts fail either to provide satisfactory accounts of why we should feel bound to honor the Framers understandings or to acknowledge the heavy reliance on universal arguments that they necessarily entail. Aspirationalism’s conception of the text as embodying extremely broad concepts does not dissolve the tension between honoring the meaning that constitutional provisions had for the people who ratified them and allowing judges to pursue their independent visions of what justice requires. Particular and universal arguments serve essential yet distinctive roles in constitutional interpretation that are fundamentally in tension. The misguided attempt to wave off this tension leaves aspirationalist interpretation unable to fulfill the functions that either particular or universal arguments are able to fulfill.

Ely’s “representation-reinforcing” framework has been one of the most influential attempts to solve the puzzle. Ely began by unreservedly acknowledging the centrality of democracy in American constitutionalism.9 He denied, however, that the commitment to democracy dictated “clause-bound interpretivism”10 (similar to what I have described as “fixed exclusivism”). According to Ely, the notion that we could link interpretation with popular sovereignty by discerning the intended meaning of each constitutional provision was “largely a fake.”11 His case against such an approach emphasized the passage of time since the enactment of constitutional provisions, the difficulty of acquiring information about the text’s original meaning, and the inclusion of provisions pointing beyond the text, such as the due process and equal protection clauses, and the Ninth Amendment.12 Ely next attacked the usual methods for giving content to the Constitution’s open-textured provisions, including approaches drawing on reason, tradition, societal consensus, or natural law.13 His principal line of attack was that all of these methods could be used to support virtually any result that one interpreting the Constitution might like to reach. In place of these methods, Ely advocated an approach designed to redress flaws in the nation’s representative system of government. Although American government was animated by a commitment to democratic representation, this broad commitment in theory did “not ensure … the effective protection of minorities whose interests differ from the interests of most of the rest of us.”14 On Ely’s approach, the interpretation of constitutional rights should “focus not on whether this or that substantive value is unusually important or fundamental, but rather on whether the opportunity to participate either in the political processes by which values are appropriately identified and accommodated, or in the accommodation those processes have reached, has been unduly constricted.”15

Ely claimed that his framework was consistent with democracy because it was not aimed at second-guessing political decisions on substantive grounds, but on correcting defects in the democratic decision-making processes. The theory, however, demonstrated common difficulties in attempts to resolve the tension between democracy and unrestrained judging. First, Ely’s case against “clause-bound interpretivism” proved too much as it would undercut the authority of longstanding statutes. Our knowledge about the text’s original meaning is limited, but it does not follow that we should ignore available guidance from history about the original understandings of specific provisions. Ely’s arguments against reason, tradition, consensus, and natural law as methods of interpretation also proved too much. If accepted, they would leave us with few if any tools for interpreting legal provisions of any kind. Moreover, it is not clear why Ely’s own method of interpretation is immune from the attacks he launched against other methods. One of Ely’s principal arguments was rooted in the claim that natural law and other forms of reasoning were indeterminate. But people also may disagree on the requirements of democracy. Indeed, Ely viewed his approach as justifying Warren court decisions that were highly controversial. Representation-reinforcement purported simply to referee the democratic process, but it claimed to justify substantive outcomes that went far beyond indispensable features of electoral machinery and majoritarian decision making.

If we conceive of things the right way, various theorists have insisted, we really do not have to make a hard choice between fundamentally opposed approaches to interpretation. The drive is to articulate an account that does it all: reconciling democracy with judicial review, accounting for nonnegotiable precedents, avoiding excessive judicial discretion, and meaningfully constraining legislatures. The image evoked is that of a traveler preparing for a flight who is desperately trying to stuff everything into a single suitcase.

Rather than bringing us closer to reconciling the fundamental tensions in American constitutionalism, the persistent attempt to make everything fit has negative consequences for constitutional theory and jurisprudence. It produces confusion with respect to the most basic question about any interpretive theory: which kinds of reasons are doing the work? Many jurists and theorists repudiate exclusive reliance on particular arguments while being reticent to acknowledge or articulate fully the universal arguments supporting their constitutional positions. The result is ambiguity in the court’s jurisprudence regarding the kinds of arguments that are supposed to justify decisions. We see a similar ambiguity in some of the most prominent frameworks in contemporary constitutional theory. Dworkin’s aspirationalist account, for instance, ends up drawing on the benefits of neither particular nor universal arguments, leaving the asserted constitutional positions without clear grounds of justification.

Instead of trying one more time to squeeze everything in the suitcase, I propose acknowledging that all of the items cannot be made to fit without deforming them beyond recognition. The puzzle, as typically presented, cannot be solved. We want to link interpretation with democratic legitimacy, but we resist being tethered to existing enactments and attitudes. Exclusivist approaches strongly connect interpretation with popular sovereignty but consequently lack access to reasons transcending the nation’s particular context. Universalist approaches offer reasons that do transcend the uniquely American context but at the cost of severing the link with choices rendered democratically by the American people. The tension between particular and universal arguments cannot be explained away. The source of the tension is that both kinds of arguments serve important functions, yet they operate in essentially different ways. Particular arguments provide an interpretive theory with democratic credentials, and universal arguments afford access to reasons transcending past and present popular beliefs. We would do better to draw openly and clearly on what both kinds of arguments offer than to posit an ever-elusive third way.

The alternative approach that I sketch here proposes a form of review with two distinctive stages (“dual-stage review”). The first stage consists exclusively of particular arguments, with interpretation aimed at discerning an answer to constitutional questions that is consistent with the decisions, enactments, and understandings of the American people. While reasoning about principles is never value-free, the orientation of the judge in this first stage is not to transcend particularly American sources, but to apply them. In most instances, the exclusivist stage will comprise the entire analysis. The exclusivist stage is compatible with democratic decision making but leaves interpretation unable to transcend America’s past. On rare occasions, judges may choose to engage in a second, universalist, stage of analysis. In these cases, judges openly acknowledge that they are grounding their opinions in reasons that have a basis independent of American choices, enactments, and preferences. This kind of analysis drops the pretense that it is based in democratic enactments. For this reason, it is acknowledged candidly as a form of review that is extraordinary, to be used only in rare instances.16

Dual-stage review draws on the strengths of both particular and universal arguments. Each kind of argument serves its function best when it is clearly identified and distinguished. Interpretation in this account looks initially and overwhelmingly to particular arguments. The delimited use of universal arguments is disciplined by removing the cover of ambiguity.

Primary Reliance on Particular Arguments

A central problem in constitutional theory is how to reconcile judicial review and democracy, but what do we mean by “democracy”? The term is so loaded with the connotation of all that is good in a political system that its use may seem to invite inquiry into the kind of society we ideally would like to forge. In the context of the countermajoritarian difficulty, however, our question should not be: how can judicial review best serve our vision of perfect justice? Instead, it should be: how can judicial review be exercised legitimately within a political system that resolves disagreements through institutions that are responsive to the electorate?17

Collective decision-making procedures that are linked with electoral processes serve an indispensable function by providing citizens with reasons to accept policies that are independent of the perceived correctness of those policies. This is crucial because individuals at times feel certain that others’ favored positions will lead to disaster or morally unacceptable results while knowing that some hold opposing positions with equal certitude. The machinery of legislative decision making by officials chosen through free elections provides citizens with a rationale for accepting collective decisions with which they disagree. Explaining judicial review is pressing because the enforcement of constitutional rights potentially blocks policies that were adopted through the established democratic procedures. If a citizen’s favored position was defeated in the legislative arena, she can understand the outcome, however unpalatable, as the product of a decision-making process that she accepts as legitimate because it reflects the prevailing opinions of her fellow citizens. Suppose, however, that a citizen sees her favored policy come out victorious in the legislative decision-making process, but the policy is overturned in court on constitutional grounds. Why should the citizen accept this invalidation of the policy as legitimate? The compelling exclusivist response is to view the Constitution as the supreme legal embodiment of popular sovereignty. Judicial enforcement of rights does not contradict the will of the people; it implements it. The force of this approach hinges on a high degree of consensus regarding the collective decision-making procedures. The democracy that we seek to reconcile with judicial review should be conceived as a set of propositions regarding the basic elements of the electoral machinery that is accepted widely by the citizenry.18

Dworkin and other aspirationalists adopt a strategy for dealing with the countermajoritarian difficulty that entails defining democracy so that it does not turn on collective decision-making procedures, but on farreaching substantive claims of political morality. Such an approach brings into the definition of democracy propositions for which there is nothing like a consensus in the society at present. Much of Dworkin’s work is estimable as an attempt to persuade fellow citizens to adopt his favored set of policy prescriptions. But it does not serve well as an account of why citizens should accept exercises of judicial review with which they disagree. Aspirationalism affords its advocates two bites at the apple. First, they try to win in the political arena. If unsuccessful, they seek the same outcomes through constitutional interpretation. But citizens rightfully may object to having policy prescriptions forced upon them through the back door when those same outcomes previously were defeated in the political arena. Perhaps Dworkin was right about the advisability of adopting ambitious policies that seek to achieve substantive justice in ways that our current society does not. This book does not aim to enter that debate. Rather, my objection is to bringing that debate into the forum of constitutional interpretation.19

The account of judicial review that most effectively provides reasons for people to accept outcomes with which they disagree is one linking judicial decision making with the Constitution as an embodiment of popular sovereignty. Thus, interpretation rooted in particular arguments seeks to discern and apply the community’s collective decisions, looking to sources that shed light on the understandings that have been adopted by the American people (such as the enacted text, views of the people responsible for ratifying specific provisions, and understandings long accepted in American jurisdictions). The caricature of fixed exclusivism is that it approaches the Constitution as if it were a tax code, making no allowance for the Constitution having different kinds of purposes than ordinary legislation. An exclusivist approach, however, is not inconsistent with acknowledging that the Constitution is meant to endure indefinitely and that interpretation entails the application of principles.20 Interpretation, nevertheless, may seek to discern as much as possible about the meaning that the principles embedded in the text had for those who enacted them and apply those principles to situations beyond those that could have been contemplated in an earlier era. We can use particular arguments while recognizing that the guidance from historical sources may inform us not of positions on concrete doctrinal questions, but on understandings of “essential purposes, … fundamental principles and procedures that were not intended to change.”21 However, we must not strain to interpret constitutional principles at such a high level of abstraction that we no longer are pursuing guidance from the text as an expression of ideas by particular people in a specific enacted law.

It must be emphasized that reliance on particular arguments by no means precludes recognition of the role that natural law reasoning has played in American constitutionalism. Indeed, the particularist stage of review is consistent with what I described earlier as a “Framers’ natural law” approach to interpretation. The judges’ orientation in this stage is to implement the outcomes dictated by the enactments, preferences, and understandings of the American people. To the extent that these enactments, preferences, and understandings are wrapped up with natural law ideas, it is not only appropriate but necessary to consider these ideas. The distinction between universal and particular arguments is defined by the nature of the justification that a source is supposed to offer for an interpretive conclusion. Arguments appealing to the historical role of natural law ideas in American constitutionalism count as particular arguments because their justificatory force lies in the fact that those ideas have been endorsed by the American people. In this kind of analysis, if the judge refers to natural law ideas, she refers to the natural law ideas as expressed through the vehicles of popular sovereignty. She does not conduct her own independent analysis of what natural law requires.

The Limited Role of Universal Arguments

The defense of a limited role for universal arguments in constitutional jurisprudence draws broadly on Locke’s Second Treatise for an understanding of the relation between universal and particular bases of authority.22 In Locke’s framework, universal principles set bounds around an area within which popular will is given free rein. Actions by particular individuals create government and lend authority to the community’s decisions. Even after the establishment of a political community, however, universal principles limit what the government properly may do, since the people authorize government specifically to protect rights with a prepolitical basis. Thus, the choices of a particular community’s members ground the authority of enacted laws, while universal principles limit the scope of legitimate authority.23

Locke provides a compelling account of the relation between universal and particular bases of rights, but that account gives rise to a difficult question: how can public policies be limited by principles with a basis independent of the community when the limitations only can be imposed by officials in the community? The remedy in Locke’s framework for violation of universal limitations on government is to install a new government. The Second Treatise provides no mechanism short of revolution to address instances in which the exercise of public power transgresses the bounds of legitimacy.

Judicial reliance on universal arguments in interpreting constitutional rights can be understood as an imperfect but appealing means of instituting a limited mechanism by which bounds can be set on the community’s preferences writ large. Although democratic procedures reflecting popular will ground the community’s decisions, universal arguments provide a language for describing limitations on public power that do not themselves reduce to measurements of power. Judicial reliance on universal arguments functions as an institutional backstop providing a potential remedy when democratic procedures fail to respect limitations on the scope of government.

Defending a role for universal arguments in judicial decision making does not depend on a claim that the justices have special access to truth. The argument is institutional. If universal arguments ever are warranted as a check on popular decision making, the judiciary is suited best to employing them. The court’s relative insulation from majoritarian politics makes it easier for the justices to base decisions on reasons that are independent of predominant public attitudes and preferences. Moreover, the process of judicial decision making is relatively well-suited to reliance on universal arguments. Judges are expected to support their decisions with written justifications. Those justifications become part of the law itself, and judges are expected to find guidance in previous opinions. The institutional norms of recorded justification and principled consistency give rise to an ongoing discourse among judges over the reasons for decisions. Universal arguments are developed most effectively through an iterative process that continually probes vulnerabilities of positions previously offered, as each fact pattern presents another occasion for testing the implications of principles.24

The accounts of constitutional aspirationalism that I criticized earlier rely on universal arguments without acknowledgment. The approach I am advocating requires a clear and open indication that the constitutional analysis is turning to universal arguments. A second point of contrast concerns the kinds of questions that universal arguments may address. Because aspirationalism is directed toward making the Constitution and the nation the best they can be, judicial review brings within its scope a tremendous portion of the society’s controversies, blurring the line between ordinary politics and constitutional decision making. Although Dworkin famously described individual rights as trumps,25 the aspirationalist conception of constitutional provisions as encompassing ambitious theories of substantive justice undermines rights as side constraints on what the government may do in the pursuit of ideal justice.26 Indeed, aspirationalism tends to undercut the Constitution as a constraint on government, viewing the document more as a beacon for government action than as a limitation on the legitimate scope of public policy. Balkin, for instance, rejects the notion that the Constitution should be understood as seeking “to limit future discretion and prevent future generations from making bad decisions or straying from good values.”27 By contrast, in dual-stage review, larger debates over what kind of society we wish to have are left to the political arena. Constitutional rights do not serve as stand-ins for our highest transformative ends. Rather, rights set bounds on what policies the community may adopt in pursuit of the ends it chooses.28 This understanding fits well with the Framers’ conception of constitutions as imposing limits on all exercises of governmental power.29 Moreover, the judiciary as an institution is designed well for enforcing rights as prohibitions. The analysis is essentially binary. A policy either violates a prohibition or it is constitutionally valid. Rights draw lines around the terrain within which the people may choose how to pursue their ends. By contrast, the judiciary is not designed well for articulating the nation’s most ambitious ends nor for deliberating how best to pursue those ends. My contention is not that the community should decline to adopt an energetic agenda directed toward effecting substantial social change in the name of justice, but only that this debate should not be brought within the umbrella of judicial review.30

Moore’s natural rights theory of interpretation has two advantages over constitutional aspirationalist accounts: it openly embraces its use of universal arguments and views rights as setting limits on public policies.31 Nevertheless, the approach sketched here differs in looking initially, and in most instances exclusively, to particular arguments. Dual-stage review acknowledges that a judge’s principal task is to interpret the determinations that the American people have made about rights. This acknowledgment is essential because even those who share a belief in the existence of natural rights will disagree on the content of those rights. Dual-stage review treats resort to universal arguments as an extraordinary act. On this approach, the vast majority of opinions will not include universal arguments at all, and the small number that do will call attention to themselves as rare exceptions.

In the first stage of review, the judge does her best to read and apply principles with a basis in choices made by the American people. In making the move to rely on universal arguments, the judge indicates her belief that the principles attributable to the people have failed to keep the exercise of public power within the bounds of legitimate government action. The suggestion that a judge may declare that she is applying principles not endorsed by the American people brings the dual-stage approach to its most vulnerable point. Given the heavy emphasis on the countermajoritarian difficulty in constitutional theory, one of two responses usually is made to the pull that universal arguments have on us as bases of interpretation. One response is to back away entirely from universal arguments on the grounds that they cannot be squared with the nation’s commitment to democratic values. Another is to elaborate a theoretical account seeking to show that apparently universal arguments are really not in tension with democracy after all. Dual-stage review adopts a different approach: allowing limited reliance on universal arguments while acknowledging that the use of such arguments cannot be presented plausibly as responsive to popular will.

This approach underscores the distinction between the grounds of moral principles and the basis of authority for the community’s collective decisions.32 The case for basing interpretation in particular arguments is not predicated on the view that particular arguments ground principles of morality. It is based in the requirements of getting along peacefully with compatriots in the face of pervasive disagreement. Accepting that we must be governed largely according to the weight of the electorate’s beliefs, however, does not mean that our fellow citizens cannot be wrong. Majorities can adopt abhorrent policies that transgress even a minimal conception of the limitations that natural principles place on the bounds of acceptable policy. The application of an exclusivist approach to interpretation may yield outcomes that violate fundamental principles of justice even though those outcomes are consistent with the legal rights adopted or endorsed by the American people. Dual-stage review honors the importance of electorally accountable decision making by viewing interpretation primarily as the enforcement of popularly enacted provisions. At the same time, it recognizes rare judicial reliance on universal arguments as an institutional mechanism allowing for limitations to be imposed on the exercise of power for reasons that do not themselves reduce to measures of power. For Locke, once people create institutions of government, the authority of collective decisions is rooted in the legislative power, reflecting the community’s weight of opinion. The first stage of review, interpretation rooted in particular arguments, respects this aspect of Locke’s framework. Yet Locke also held that natural law set bounds on the legitimate exercise of public power. The second stage of review is a limited instrument through which an institution internal to an ongoing governmental system can block a discrete exercise of illegitimate power without appraising the entire regime as so comprehensively illegitimate that it warrants violent overthrow.

The suggestion that judges, on occasion, may draw openly on freestanding universal arguments may seem radical. As discussed earlier, however, reliance on universal arguments long has been an important component of constitutional jurisprudence.33 The pull that universal arguments exert on us, combined with reticence to own up to their use, undermines constitutional discourse by hindering full engagement with the reasons underlying decision making. I am not calling for expanded reliance on universal arguments, but for a more candid acknowledgment of their already substantial role in constitutional jurisprudence. If the court is going to rely on universal arguments, it is better that it do so with greater clarity and depth. The justices have had a tendency to intertwine universal arguments and a wide range of sources without explaining the relation, which makes it difficult to tell if decisions really are turning on universal arguments. Introducing confusion about the role of universal arguments does not mitigate concerns over their use. It exacerbates those concerns because obscuring the grounds of decision undermines the ability of other actors to press for decisions in accordance with principles articulated in previous opinions. Justices would address concerns over undisciplined judging best not by using universal arguments in an opaque fashion, but by more fully developing the universal analysis on which their opinions rely. A constitutional culture that allowed for reliance on universal arguments in rare instances while insisting on their clear articulation could discipline their use.

Universal arguments, like particular arguments, come in many forms, and my aim here is not to articulate specific universal arguments, but, rather, to sketch their general form and relation to particular arguments. It will be useful here to summarize in broad strokes how reliance on universal arguments works in dual-stage review, beginning with the question of when judges would appeal to universal arguments. The premise underlying this discussion is that the power of universalist review is remarkable and fragile. If used too often and without substantial justification, the power’s perceived legitimacy is placed in the most peril. However, the power is likely to have the greatest impact if used only in the rare instance when the supporting explanation is especially sound. In short, judges should treat the use of universal arguments like the spending of a precious coin.

As noted, the first stage of analysis looks exclusively to particular arguments (the “particularist” stage of review). We can characterize constitutional decisions as either upholding or invalidating a challenged government act. When a judge concludes that the particularist stage of review calls for a decision invalidating the challenged act, there is no place for even considering reliance on universal arguments. In such instances, there are two possible relations between the particular and universal arguments with respect to the case’s outcome. The first possibility is that the judge believes that universal arguments, like the particular arguments, support invalidating the challenged act. In that case, there is no need to gild the lily by showing that universal arguments support the same conclusion. It is better to save the use of universal arguments for instances in which they are indispensable. The other possibility is that the judge believes that universal arguments, in contrast to the particular arguments, support upholding the act. Dual-stage review does not sanction the use of universal arguments in such cases because the justification for the occasional use of universal arguments lies in the recognition of a last-resort institutional mechanism for blocking government actions exceeding the legitimate scope of political authority. If principles already endorsed by the American people call for invalidating a challenged policy, then there is no rationale for using universal arguments to undo that determination.

We see, then, that the question of whether to engage the universalist stage of analysis only can arise where a judge concludes that particular arguments support the party defending a challenged government act and disagrees with that outcome. In itself, though, the judge’s disagreement, however strong, marks only the jumping off point for consideration of whether to rely on universal arguments. Judges on this approach are keenly aware of their institutional location within the American legal-political system. The judiciary’s primary task is to implement the determinations made by the citizenry at large. The resort to universal arguments represents an extraordinary step outside of that role.

While the determination does not lend itself to the execution of a formula, we can identify considerations that figure crucially in the analysis. The sine qua non of a turn to universal arguments is the determination that a challenged policy violates principles with a basis that transcends the American context. The challenged government act must raise questions not just about the contours of a discrete doctrine, but also about the kind of people we are, about the fundamental character of our political community. The essence of the arguments, then, is that a contrary outcome would call into question our status as a free society or as a polity that protects the most basic requirements of dignity. The issue at hand should have far-reaching implications not only in terms of the principles at stake, but also in terms of the concrete consequences for specific individuals. Not every litigated controversy is momentous. The possibility of consulting universal arguments should not be taken seriously unless the degree of actual harm likely to result from upholding the challenged act is substantial.

Other factors are more prudential in character. In this framework, it is appropriate for a judge to take into account considerations bearing on the likelihood that the outcome supported by universal arguments would be accepted sufficiently to have a positive impact. From a prudential standpoint, the use of universal arguments is more advisable if the decision would not be too far out of the American political mainstream and if implementation is realistic. In some instances, a judge might make more explicit and draw out universal arguments that already are a part of constitutional jurisprudence, as in the area of substantive due process. The sorts of prudential concerns mentioned are not part of the universal arguments themselves. Rather, they are part of the analysis of whether to deploy universal arguments in a given situation. To avoid any confusion regarding the normative basis of the analysis underlying a constitutional outcome, an opinion should make clear where the universal arguments end and the prudential analysis begins.

A few examples will serve to illustrate the relation between different kinds of considerations in dual-stage review. Suppose a hypothetical Justice Jones believes that the American legal system provides greater protection from compelled testimony than would be required by universal principles. Under dual-stage review, the justice may not use universal arguments to narrow the protections that have a solid basis in particular arguments. The same justice holds the view that capital punishment violates universal principles. Nevertheless, she votes to uphold the use of capital punishment for prudential reasons. Since Justice Jones believes that the death penalty is unquestionably supported by particular arguments and that popular opinion strongly favors its continued use, she concludes that using universal arguments in this area of jurisprudence could be counterproductive. A case comes before the court that raises the constitutionality of torture as a method of interrogation in cases where the government maintains that its use in emergency circumstances could save countless lives. Justices Jones’s exclusively particular analysis of the case leads her to the conclusion that the government acts at issue may not violate any constitutional provisions. (She finds that the Eighth Amendment does not apply, for example, because torture is not being used as a punishment.) However, she opposes the use of torture for any purpose in any circumstances. Justice Jones does not merely disapprove of torture on ordinary policy grounds or her weighing of the costs and benefits involved. Her opposition is rooted in universal arguments, as she believes that subjecting another person to horrible suffering violates even the barest minimum threshold of what respect for human dignity requires. Although she never has extended her opinions beyond particular arguments in her several years on the bench, she determines that the appeal to universal arguments in this extraordinary case is warranted. Justice Jones believes that this issue, more than any other that has come before the court since she became a member, cuts to the heart of what it means to be a civilized society that recognizes limitations on what government may do to its citizens, even in the pursuit of unquestionably weighty objectives. Moreover, prudential considerations worry her less here than regarding capital punishment because she does not detect in American history, texts, and public opinion such a deeply embedded acceptance of the practice at issue.

We turn now from the question of when reliance on universal arguments might be appropriate to discussion of what those arguments look like. The most basic requirements are that judges should make reliance on universal arguments explicit, indicate which legal propositions the universal arguments are being used to support, and provide clarity regarding the relation between universal arguments and the inclusion of other citations or sources. Even if these conditions are met, readers still might object to the use of universal arguments generally or to their form or role in a specific case, but the critical point is that they will understand the character of the reasons underlying the decision and, consequently, will be able to engage the debate.

There is no one blueprint for universal arguments any more than there is for particular arguments. Nevertheless, it is worth noting that when justices have used universal arguments in a pellucid manner, these arguments have taken a common form, which can serve as an illustrative example, if not a model. The universal arguments have begun with a clear identification of the standards that serve as their starting point, such as the requirements of liberty or dignity, and then have elaborated the steps in the argument from intermediate premises to specific conclusions. Examples include opinions by Justices Field and Bradley laying groundwork for economic due process.34 In Justice Field’s dissenting opinion in Slaughterhouse, for instance, he explained that freedom required the protection of property rights, which necessarily included the right to pursue lawful employment. It followed that the law at issue in the case, creating a stateauthorized monopoly, violated the freedom protected by the Fourteenth Amendment.35 This and other opinions by Justices Field and Bradley were commendable in the explicitness of their reliance on universal arguments. To be sure, Justices Field and Bradley presented their arguments under the umbrella of interpreting the Fourteenth Amendment. As noted, however, whether an argument is universal does not turn on whether it is applied to elaborate the implications of a constitutional provision. Even when we are drawing out the meaning of constitutional text, the question arises as to which kinds of considerations count in that analysis. Justices Field and Bradley made clear that their analysis appealed to universal arguments.

Justice Blackmun’s dissenting opinion in Bowers affords an example of commendable depth in articulating the nature and intrinsic significance of the rights at stake in the dispute. In Justice Blackmun’s view, the Bowers majority held too narrow an understanding of due process liberty and of the right endangered by the Georgia law. For him, the freedom encompassed in the Fourteenth Amendment was not limited to a specific conception of family, and the specific right at stake in the case was not only the right of homosexuals to engage in specified sex acts. Justice Blackmun’s broader conception of liberty began with Justice Louis Brandeis’s earlier articulation of a right “to be let alone.”36 Due process, Justice Blackmun wrote, expressed the principle that “a certain private sphere of individual liberty will be kept largely beyond the reach of government.”37 While drawing on a Lockean principle of self-ownership in stating that privacy “embodies the moral fact that a person belongs to himself and not others nor to society as a whole,”38 Justice Blackmun found implications of the principle that did not center on property rights. His understanding of privacy included two principal components. First, privacy allowed individuals the freedom to make certain kinds of choices affecting their lives. The second component suggested ways of thinking about which kinds of decisions fell within that freedom. Though Justice Blackmun did not attempt a precise definition, he indicated that privacy protected individuals in their ability to make decisions regarding highly intimate matters. The concept of intimacy suggested relationships, and Justice Blackmun indicated that privacy concerned associations, life in community, and intimate personal relationships. In addition to rights already recognized, like the choice to marry and have children, it included, more broadly, decisions that were central to an individual’s happiness and way of life. If privacy “means anything,” Justice Blackmun reasoned, it must cover individuals’ “choices about the most intimate aspects of their lives,”39 since these choices formed “so central a part of an individual’s life.”40 The freedom implicated in Bowers was protected because “individuals define themselves in a significant way through their intimate sexual relationships” and have “a fundamental interest … in controlling the nature of their intimate associations with others.”41

The relevant point here, of course, is not whether one agrees with the specific conclusions reached in the opinions just discussed. Rather, the discussion of these opinions is meant to exemplify two essential qualities of meaningfully developed universal arguments. Justice Field’s dissent in Slaughterhouse exemplified transparency regarding the role of universal arguments within the opinion and lucidity in the basic structure of the logical steps comprising those arguments. Justice Blackmun’s dissent in Bowers demonstrated how an opinion can move beyond conclusory assertions about rights by explicating with care how the specific government act challenged in a case implicates principles of fundamental significance. The opinions by Justices Field and Blackmun are also useful in emphasizing that the use of the term “universal arguments” is not supposed to conjure exotic or unrealistically erudite exposition. The term signifies a form of reasoning that has been used by justices in the past and, in some instances, has been used in a manner that facilitated engagement with the reasons supporting conclusions.

It is important to note that reliance on universal arguments does not rule out the inclusion of a wide range of sources, including state practices and foreign law. The crucial point is that constitutional reasoning should make clear how the various references and citations figure in the universal analysis. Information regarding public preferences, for instance, can play a supporting role within a universal argument. An overwhelming consensus that a legal safeguard is essential to freedom could provide indirect evidence of a right’s universal status, and dissensus could cut the other way. Empirical information regarding the implementation of existing policies also might demonstrate that recognition of a given right would not cause societal disruption. In such instances, universal arguments retain their independent role in justifying decisions. As long as opinions specifically identify how the various sources and arguments relate to the justificatory analysis, there is little danger of confusion regarding the nature of the reasons supporting judicial decisions.

Addressing Objections

A broad objection to the approach advocated here would challenge its emphasis on the distinction between universal and particular arguments, noting ways that they have been combined. It is true that influential frameworks have relied on a blend of universal and particular arguments. Locke and the Framers appealed both to natural law and to popular sovereignty,42 and the justices have referenced decisional criteria that joined universal and particular standards of analysis.43 Moreover, a number of scholars have highlighted the complex manner in which the American common law system has interwoven appeals to custom, tradition, natural law, and judicial precedent.44 My claim is not that universal and particular arguments cannot be combined, but that they are in principle distinct and always threaten to pull apart.45 It certainly is possible to use two fundamentally distinctive kinds of arguments in service of the same position. One even may assume that they tend to cut in the same direction or find that in practice they frequently are mutually supporting. Nevertheless, even though principles of law have been recognized in the American context both as being inherently true and as having been endorsed by the American people, these remain distinctive kinds of justifications for observing a rule. In any specific constitutional dispute, the possibility remains that the rules enacted into law by the American people will not mesh with principles believed to have an independent normative basis. That the justices often have combined universal and particular arguments without clarifying which kind of argument is doing the work does not mean that the tension between these distinctive kinds of arguments has been dissolved. It is an indication that constitutional jurisprudence often is less than transparent about the basis of decision.

In defending an approach that relies primarily on particular arguments, I have stressed the significance of the connection between these kinds of arguments and democratic decision making. Fixed exclusivism rests on the view that the Constitution can be understood as a positive enactment reflecting popular will. One line of objection contends that this connection is illusory or exaggerated. In this vein, some question the extent to which the Constitution meaningfully reflects the consent of those whom it governs. They note that the contemporary citizenry did not have an opportunity to ratify the Constitution and that the amendment process is supermajoritarian and very difficult.46 Some also question the extent to which legislatures really are more democratic or responsive than courts.47

The case for reliance on particular arguments does not turn on an assertion that any interpretive approach can operate as an ideal realization of democratic values. None of the decision-making procedures based on electoral accountability can operate as perfect reflections of democratic responsiveness, even assuming we could agree on what that would mean in principle. Nonetheless, the importance of the link between public policy and electoral processes rightly is celebrated because electoral processes are thought to serve as the best available indications of the American people’s political choices. The same considerations that make the link between policy and the people significant in the context of legislative decision making also make it important in the context of constitutional decision making. Although courts operate differently than legislatures, it still is vital in the judicial arena that outcomes rest on arguments that can be accepted even by those who disagree on substantive grounds. Even with all of the attendant imperfections, exclusivist interpretation is more effective in this regard than interpretation that is based in arguments that cannot plausibly be linked with decisions or understandings already adopted by the American people.

Another common objection is that fixed exclusivism is infeasible due to insufficient historical information.48 It is true that the approach will leave many questions unanswered, requiring judges to exercise judgment. The infeasibility attack, however, is overstated. Between close examination of the text, contemporaneous writings, decisions in the era shortly following enactment, and traditional understandings, among other sources, exclusivism has access to substantial information that helps to link interpretation with choices attributable to the American people. If opponents are right that these sorts of materials cannot provide guidance, then we are at sea in approaching any democratically enacted provisions, even statutes, as grounded in popular will. The case for reliance on particular arguments does not rest on the illusion that there is sufficient information available for exclusivist interpretation to offer up uncontestable answers to constitutional questions. It does maintain, though, that there is enough to provide meaningful guidance and that judges’ orientation to interpretation should be to draw on that guidance.49 Moreover, it should be noted that debate over feasibility tends to obscure more fundamental controversies. Those advancing the infeasibility argument frequently also contend that we must not be bound by the Constitution’s historical meaning because the document’s anachronistic principles would interfere with the pursuit of justice.50 This line of attack, though, presumes that the Constitution has enough discernible content to direct judges. The real disagreement is not over whether history can guide interpretation, but whether it should.

Proposing dual-stage review puts me in the unusual position of not only defending primary reliance on particular arguments, but also defending judicial access to universal arguments on rare occasions. The most common objection is that natural law jurisprudence opens the door to subjective judging.51 In responding, it is important initially to separate one version of this objection which amounts to a charge of bad faith on the part of judges. Articulating arguments that appeal to principles with a basis that transcends the American context is not the same thing as insincerely using vague rhetoric as a fig leaf for the raw imposition of one’s own personally desired outcomes. While it is possible that the reasons judges announce for their decisions at times do not match their private motivations, this is not a difficulty that is unique to universal arguments. Since the mental process of decision making is complex and invisible, we never can be sure of an author’s genuine beliefs. No interpretive framework can restrain a judge who is not operating in good faith. Judges also could offer lines of reasoning appealing to popular will that they don’t really believe, motivated by their own personal preferences. Indeed, a judge motivated by belief in universal principles could choose to defend a decision publicly with references to societal attitudes in the hopes that this will be received more favorably.52 Public decision makers all are unconstrained in the sense that they might make choices for illegitimate reasons. The kind of constraint we can hope for in the context of judicial decision making is a product of institutional expectations. In writing opinions, judges do not only address the controversies before them, but also indicate what count as good reasons for choosing one outcome instead of another. The justices’ body of work exposes them to charges of self-contradiction, whether from judges, politicians, scholars, litigants, or from other observers. Meaningful constraints follow from the striving of justices to offer compelling justificatory arguments that form a cogent whole. Universal arguments, like particular arguments, can be articulated clearly enough to elucidate the reasons supporting a decision as distinct from the judge’s personal biases.

If we allow that a judge may employ universal arguments in good faith, then it is not clear why we should consider such reasoning “subjective.” Indeed, the charge of subjectivity is ironic because in an important sense universal arguments offer an objectivity that is absent from particular arguments. As a basis of norms, popular will is subjective in that it reflects the preferences of particular people. By contrast, universal arguments appeal to reasons that do not depend for their normative force on any particular person’s (or people’s) beliefs. That said, an approach that accepts reliance by an institution on principles beyond those backed by popular sovereignty unquestionably raises real concerns over the scope of that institution’s power. Some of the considerations that mitigate worries over the scope of judicial power concern the type of review proposed here. Dual-stage review treats universal arguments as setting outer bounds around legitimate governmental action. Judges do not view themselves as pursuing an ideal of justice that never can be realized fully. It is the people’s prerogative to debate and determine the shape of the nation’s highest ends. On the rare occasions when judges reach beyond particular arguments, they address rights only in terms of permissibility. Dworkin’s aspirationalism allows interpretation to colonize normative discourse on public policy because it sees judges as engaged directly in the pursuit of the nation’s highest ends, with traditions and prevalent attitudes acting as constraints that hem in the judges. The approach advocated here reverses that relationship. Popular choices govern the vast landscape of collective decision making, with the judiciary only appealing to arguments independent of those choices to set outer bounds on the means that the community may choose to pursue its highest ends.

A second feature of dual-stage review that mitigates concerns over the scope of judicial power is that reliance on universal arguments is treated as an extraordinary move. Universal arguments only would be resorted to when the judge believed that the governmental policy in question threatened even a minimal understanding of the bounds on the legitimate exercise of power. Judges naturally have their own views on the desirability of case outcomes that are distinct from their understandings of the outcomes required by relevant legal authorities. Judges would not appeal to universal arguments every time that they disagreed with the American people on the meaning of rights. Occasionally, however, a case might arise in which a judge considered the outcome directed by America’s past commitments so normatively abhorrent that she would ask herself some additional questions. Formulations that the court has used in the past provide examples of universal standards of analysis. It is one thing for an outcome to seem incorrect, less than ideal, or different than the one that the judge would have selected if writing on a blank slate. It is another thing for a judge to consider a challenged policy to offend principles regarding the limitations on legitimate government so basic that one could say that a people cannot really consider itself to enjoy “liberty” or to constitute a “free society” in any meaningful way if it allows that policy to stand as valid. The phraseology of universal standards is appropriately dramatic and extraordinary, and we would expect judges to apply them only in the rare case that seemed to justify it. Within a culture that accepted the open use of universal arguments, but only on rare occasions, the very exceptionality of the practice would serve as a disciplining constraint. Litigants and other legal actors would engage the clearly articulated universal arguments and call judges to account if they used universal arguments inconsistently or excessively.

Other considerations mitigating concerns over the scope of judicial power are external, practical ones relating to the relative weaknesses of the judiciary as an institution. As Alexander Hamilton argued in Federalist No. 78, the judiciary depends more than the political branches on others to carry out its decisions. This dependence serves as a serious check on the court’s power since the justices are aware that their efficacy depends on the institution’s perceived legitimacy. The risk of a rampant court is moderated in part by social influences, which tend to produce justices not wildly out of step with American culture, and by the institutional composition of nine members, appointed at different times and by different presidents, who only can reach decisions through majority votes. The selection process also acts as an ongoing link between the court and the political process, enabling the president and Senate to exert influence over the manner in which judicial power is exercised.54

I have outlined an account of interpretation without recommending outcomes on disputes regarding the meaning of specific constitutional provisions. The justifications offered for reliance on identified types of arguments have been cut off from views on the correct answers to doctrinal questions. The discussion has been about how we contest constitutional meaning, about the kinds of reasons accepted as admissible in the debate. Such an approach to constitutional theory is unconventional as scholars more typically intertwine interpretive accounts with prescriptions regarding substantive controversies. The dual-stage review proposed here calls for primary reliance on particular arguments while leaving the option open for reliance on universal arguments on rare occasions. Opponents commonly charge that universal arguments in the judicial context open the door to the mere imposition of each judge’s personal preferences. By disconnecting my justification for reliance on universal arguments from any detailed version of those arguments, the account may exacerbate suspicions that universal arguments serve as nothing but an invitation to unrestrained judging. If an account purports to offer right answers to specific substantive questions, then this may appear to hem in the use of universal arguments by delineating their specific content. It might allay concerns about the implications of allowing universal arguments if we know ahead of time which positions they will be used to support.

Participants in constitutional discourse often are like ships passing in the night because they do not recognize the same kinds of arguments as relevant. While there plainly is an important place for scholarship that joins the debates on specific doctrinal questions, it also is vital to step back from those debates to examine our assumptions about the kinds of arguments that we are willing to treat as germane. If we are serious about allowing a certain category of argument, then we must be willing to accept that this kind of argument may be used to support positions that we oppose. Thus, as I am defending a limited role for universal arguments, I must accept that such arguments may be used to support outcomes with which I disagree.55 Being able to separate justifications for a category of argument from specific policy prescriptions allows us to pinpoint the source of our disagreements. It is important to be able to recognize an argument as rooted in considerations that merit our attention even if we do not agree with the outcome the argument is used to support. It likewise is important to identify instances in which we more fundamentally reject the arguments offered as illegitimate or irrelevant.

I argued earlier against interpretive theories that have the effect of colonizing a large portion of the landscape of political controversies that the society confronts.56 Debate over the nation’s highest aspirations principally should take place within the political arena, where the democratic decision-making procedures can provide reasons for political “losers” to accept the outcomes with which they disagree. By bringing the use of universal arguments out into the open and separating the justification for the use of such arguments from our own favored doctrinal positions, we can prevent substantive views about specific disputes from driving the debate over proper approaches to interpretation.
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Conclusion

Universal Rights Discourse

This book has focused on the role of universal arguments in the context of constitutional jurisprudence. Although a detailed investigation of universal arguments in public discourse on the whole is beyond the present scope, this chapter’s opening section briefly considers connections between universal arguments in the hands of justices and the place of universal rights discourse more generally. The concluding section ties together the main arguments presented throughout the book.

A Place for Universal Rights Discourse

We need particular grounds of authority for the outcomes of collective decision-making procedures because people inevitably disagree over what is to be done. Enacted laws express moral judgments, but it is not the rightness of these laws that makes them binding on us. Understanding the authority of laws as based in their rightness wouldn’t work because we so often believe that specific laws are wrong. Instead, we understand the authority of laws as rooted in their reflection of popular will. We are bound even by the laws with which we disagree because they express the weight of the community’s preferences. This is why it is appropriate for judicial interpretation to be guided overwhelmingly by particular arguments. When judges interpret enacted texts, they are not in the position of making decisions on a blank slate. Rather, they are seeking to implement decisions already rendered. Like ordinary citizens, they must accept the authority of laws not because they agree substantively, but because the people endorsed them. In sum, particular arguments must dominate in the context of interpreting rules once they have been adopted.

Although particular arguments have priority after enactment, we should recognize the importance of universal rights arguments in the ongoing debates over which laws to enact (or amend or repeal). It is essential that we retain a common language for discussing bounds on acceptable public policies that do not amount merely to the assertion of one party’s will over another’s. Many of us harbor fears that the nation will adopt certain policies with which we strongly disagree. More than any single policy area, though, what poses the graver danger in the long run is that we might lose the capacity for public discourse which respects the idea that there are boundaries on what even a substantial majority rightfully may do in the pursuit of collective ends. A thriving universal rights discourse requires both a belief in universal principles and a degree of faith in the sincerity of fellow citizens articulating them. Universal rights discourse withers if a community’s members are won over by the notion that all political debate is nothing but a contest of wills.

The basis of the moral judgments that inform our political views as individual citizens is fundamentally different in character from the basis of authority for the outcomes produced by the machinery of democratic decision making. The distinction explains why calling for a robust universal rights discourse in the political arena is consistent with the advocacy of primary reliance by judges on particular arguments. There is no contradiction in Robert George having been influential in the development of contemporary natural law theory while opposing judicial reliance on natural law arguments.1 The distinction also illuminates why one’s view on the role of universal arguments in constitutional interpretation does not necessarily dictate one’s views on political issues. Some might associate the interpretive approach that I have described as “fixed exclusivism” with conservative politics, but it would be internally consistent to endorse the enactment of socially progressive policies while opposing the imposition of those policies via judicial interpretation of the Constitution. The pivotal question here is not which decisions will be made, but who will make them.

We have seen, then, that one may oppose judicial reliance on universal arguments without rejecting universal arguments as a general matter. Nevertheless, while some oppose judicial reliance on universal arguments simply due to their views about the proper role of the judiciary, others reject universal arguments about rights regardless of the context. Thus, it is important to address certain common sources of antipathy to universal arguments in any setting. Influential strands in contemporary thought are less hospitable to universal arguments than to particular arguments about rights. On closer inspection, however, the ideas that might seem to undermine universal reasoning turn out either to reject all normative reasoning or to leave both universal and particular arguments about rights intact. This discussion also will shed further light on the justices’ tendency to surround universal arguments with citations that sound more scientific.

Universal arguments in American political thought typically have been advanced as principles of nature or reason, while particular arguments most often have appealed to popular will. Thus, in the American setting, the ancient debate over the universality of justice largely has been seen through the prism of reason versus will as grounds of public norms. The relative weight of reason and will as bases of argument in constitutional discourse, however, has shifted. Natural rights thought was prevalent at the Founding, but its influence has declined in relative terms.2 While scholars have traced the decline to earlier periods,3 the rise of sociological jurisprudence and legal realism in the first part of the twentieth century undercut universal thought as an intellectual enterprise worthy of serious consideration.4 Prominent advocates of an instrumentalist approach to law, like Oliver Wendell Holmes and Karl Llewelyn, insisted that judges should treat law less like an exercise in formal logic and more like an empirical science.5 The rise of this body of thought was associated with ideological opposition to the conservative economics of the time,6 but its broader intellectual agenda had a lasting impact.7 Thus, while skepticism of universal claims about justice dates to ancient times,8 the contemporary environment, shaped by the rise of secularism and positivism, is distinctly inhospitable to universal reasoning as a basis for public action. Former chief justice William Rehnquist, writing in a law review, captured influential strands of contemporary thought when he wrote: “The laws that emerge after a typical political struggle in which various individual value judgments are debated likewise take on a form of moral goodness because they have been enacted into positive law. It is the fact of their enactment that gives them whatever moral claim they have upon us as a society, however, and not any independent virtue they may have in any particular citizen’s own scale of virtues.”9 Chief Justice Rehnquist was not simply opposing judicial reliance on universal principles but asserting that apart from positive law “there simply is no basis other than the individual conscience of the citizen that may serve as a platform for the launching of moral judgments.” Reflecting the contemporary influence of the scientific method on nonscientific arenas of thought, he supported this assertion with the observation that “[t]here is no conceivable way in which I can logically demonstrate to you that the judgments of my conscience are superior to the judgments of your conscience, and vice versa.”10

Debates over legal theory are set within a larger contest of ideas about moral philosophy. An idea with a powerful hold on contemporary thought is that there is no worthwhile way to evaluate normative claims. Consequently, a common response to specific normative claims is to reject the very notion that the validity of a normative proposition can be assessed in any meaningful way. On this view, moral claims amount merely to assertions of personal preferences shaped by the happenstance of individuals’ circumstances.11 Morality loses any link with the necessity of reason.12 Although advocacy of such a position is far from new, its grip appears to have strengthened during the last century.13 In contemporary normative discourse, as Thomas Nagel observed, “[t]he relativistic qualifier—‘for me’ or ‘for us’—has become almost a reflex.”14

The undermining of reason as a basis of norms has been part of a broader attack on the capacity of reason to ground any kind of knowledge. Skepticism about reason’s capacity was fueled by heightened attention to external influences on behavior. Reason as a basis of knowledge seems to require that thought be at least partly independent of contingencies beyond an individual’s control. Therefore, demonstrations of how thought is shaped by forces outside human agency can be seen as chipping away at reason’s domain.15 The unseen forces guiding behavior included the background of events giving rise to the position we occupy in cultural time and space, which undermined our ability to access any kind of “independent ahistorical reality.”16 Our patterns of thought, even reason itself, could be understood as a construction particular to our historical perspective.17 We could not trust even our most fundamental beliefs if they were determined by socioeconomic conditions. More generally, we could not trust the products of thought since they were shaped by our subconscious.18 And if brains were constructed by a chain of random mutations, then in what sense could individuals exercise them autonomously?19

Loss of confidence in norms rooted in reason was closely associated with a set of ideas that has gained substantial footing in today’s thought, which may be referred to as “scientism.” This school of thought holds that the only meaningful claims are ones that can be tested according to the methodologies of contemporary science, that is, through the empirical testing of falsifiable claims. Claims about value, as opposed to facts, are dismissed as invalid.20 If reasoning about norms is not possible, then contests over justice appear simply as contests for power between individuals with competing interests.21

Recognizing the strong foothold that these ideas enjoy in contemporary thought sheds light on the prevalence of the view that universal arguments cannot have any valid place in constitutional discourse. Universal analysis represents an attempt to gain insights into normative claims through reason. In an intellectual environment strongly influenced by scientism, the notion of principles inherent in liberty may have the ring of mysticism or wishful thinking, just the kind of nonsense that a clearheaded empiricist should not embrace. By contrast, normative claims appealing to the weight of popular preferences seem to take on the aura of science. Preferences can be measured quantitatively, and trend lines can be estimated if not drawn precisely. One engaged in constitutional debate understandably might feel on safer ground talking about counts of state legislation than requirements of free government.

The set of ideas outlined above gives rise to an intellectual environment that tends to be unwelcoming to universal arguments in normative argument. But these ideas, if taken to their logical conclusion, lead to a rejection of all normative reasoning. From the perspective of scientism, the pivotal distinction is between scientific inquiry (which is accepted as valid) and normative reasoning (which is not). The distinction between universal and particular accounts of norms is insignificant in the face of an assault on all normative accounts. Particular reasoning about rights is still reasoning about rights. To engage in debate over how to interpret the Constitution presumes that some ways of interpreting it are better than others. Entering that debate entails offering justifications for positions on interpretive questions, which is a form of normative argument. Constitutional arguments rooted in popular will are no less normative than ones rooted in universal principles. Universal arguments should not be ruled out on the grounds that they are not scientific unless one is willing to renounce interpretive debates altogether.

Examining the larger intellectual context provides insight on the justices’ reluctance to emphasize their reliance on universal arguments. It also brings into view reasons why the justices’ muddled use of universal arguments plays into the general skepticism of such arguments in public discourse. Belief in the value of universal rights discourse is undermined by a common perception that such talk in practice operates merely as a rhetorical ruse to cover for the assertion of raw personal preferences. When justices hint at universal arguments without fully acknowledging or elaborating them, it fosters the impression that such arguments serve as nothing more than a magician’s theatrical posturing designed to misdirect the audience’s attention. When universal arguments are well-developed, they help us to understand the true character of the reasons driving decisions. They invite engagement with the discussion over the basis and content of rights. By contrast, when justices shy away from elucidating the universal arguments their opinions suggest, it subtly signals a lack of confidence in the efficacy of arguments resting on universal principles.

If universal arguments are going to be part of constitutional law, as they have been, then the justices should articulate them fully enough to facilitate discussion and debate, but they largely have failed to do so. The anemic state of universal rights discourse in the court’s jurisprudence is evidenced by the absence of exchanges between justices over how to apply universal arguments. Instead, disagreements have fixed on whether universal arguments should be used at all. A more robust discourse would include discussion between justices over specific propositions at different stages of the universal analysis. Justices might disagree, for example, over which universal standards ought to govern, which general requirements follow from those standards, and how those requirements ought to be applied to specific disputes. It is not uncommon for justices who share a belief in the relevance of the Framers’ intentions to disagree over which way historical considerations cut in a specific case. A more fully developed universal rights discourse would include disagreements between justices who share a belief in the relevance of universal arguments over their implications for a specific controversy. Perhaps it is thought that a united front in the use of universal arguments is essential so as not to further the impression that such arguments are merely subjective, since a longstanding objection to natural law arguments has been that they can be used to support virtually any proposition. This, however, is a poor line of objection to any kind of argument. No arguments worthy of attention can produce automatic or indisputable results. Nevertheless, when articulated fully and clearly, universal arguments shed light on the reasons underlying constitutional interpretations.

Conclusion

We confront a difficult tension in thinking about the basis of constitutional rights. On the one hand, constitutional rights can be understood as having a basis in natural principles that do not depend on what any particular person or majority believes or desires. But we also need decision-making procedures that grapple with the inevitable fact of disagreement. Some constitutional theorists have dealt with this tension by taking the view that judges never are justified in appealing to universal principles that do not enjoy the American people’s stamp of approval. Other theorists, though a decidedly smaller number, have constructed interpretive frameworks that call for primary reliance on universal arguments. One of the most influential schools, constitutional aspirationalism, in effect denies reliance on either particular or universal arguments. I have proposed an alternative approach that acknowledges the overriding need in the regular course for particular arguments, while also preserving a limited role for universal arguments. The reason for defending universal arguments while relegating them to such a limited role is that we can better preserve a meaningful universal rights discourse by acknowledging candidly that we cannot do without them entirely. The combination of the pull that universal arguments exert on us and the inclination to disown them is doing damage to our constitutional discourse.

We rely on universal arguments when we make judgments that are not dependent on the particular legal, political, and historical context of a specific political community. If norms were rooted entirely in the choices of particular people, we would have no platform for criticizing policies that enjoyed popular support. The resonance of universal norms is reflected in the increasing traction that the concept of international human rights has gained over the previous century. If any moral principles exist at all, the notion that at least some of them apply to all human beings seems irresistible. Yet we also require particular bases for norms. However firmly many individuals believe in universal norms, people disagree over their content and application. Communities need procedures for reaching decisions in the face of disagreement, and the authority of these decisions must rest on choices by people within the community. We are drawn at once to the idea that some things are true regardless of what anyone thinks and to the notion that norms are linked to the intentional actions of choosing minds.

Locke’s Second Treatise captured the strain between universal principles of reason and the popular will of a particular community as grounds of authority. This tension, embedded in American constitutionalism, confronted the justices with a difficult challenge in interpreting rights. Since constitutional rights were understood as grounded in both universal principles and popular will, a crucial question was whether judges legitimately could rely on universal principles in enforcing limitations on government. Constitutional jurisprudence has reflected the tension between universal and particular grounds of rights in the variety of ways the justices have striven to combine sources guiding interpretation. The court, for example, shifted away from the early practice of citing extraconstitutional principles—instead framing universal analysis as interpretation of the enacted text—and the justices frequently cited universal and particular decision-making criteria in the same breath, as in appealing to “fundamental principles of liberty and justice which lie at the base of all our civil and political institutions.”22 Nevertheless, as applied, two major competing approaches emerged. One approach has opposed universal arguments altogether. A competing approach has defended universal arguments, but too often it has submersed them in myriad citations without adequately explaining the relation. Together, these two approaches undermine the role of universal arguments in rights interpretation. The exclusively particular approach advocated by Justices Scalia, Black, and others openly attacks universal reasoning. Other justices, like the majorities in Lawrence and Atkins, undermine universal reasoning in a more insidious way by eroding its independent force without acknowledgment.

The fundamental tension that has been this book’s central focus serves as a useful frame for understanding the contemporary justices’ half-hearted deployment of universal arguments. Universal arguments provide a basis for discerning the meaning of evolving limitations on government that are not rooted simply in political power. But the justices are themselves agents of power in a system that makes collective decisions by democratic means. Consequently, appeals to bases of rights that transcend the community raise concerns about the scope of judicial discretion. While understandable, the justices’ ambiguous combination of sources produces confusion regarding the grounds of decision, and the result is to exacerbate rather than mitigate the problem of unrestrained decision making.

Due to the association with the term “natural law,” universal arguments carry historical baggage tending to evoke, for example, ideas rooted in spiritual premises and the celebration of property rights. Opponents also sometimes mistakenly assume that the viability of universal arguments is undercut by continued disagreement over their content. To clear away false associations, I have adopted a definition of universal arguments that zeroes in on what is essential about natural rights reasoning: the appeal to reasons that transcend the boundaries of any specific community. The unencumbered definition allows us to recognize that universal arguments need not be affiliated with any specific metaphysical claims. They need not be asserted with greater certainty or applied with greater rigidity. Continued disagreement over the meaning of universal principles does not undermine their validity any more than continued disagreement over the Constitution’s original meaning undermines the validity of popular will as a basis of interpretation. No worthwhile approach to normative argument can be expected to produce answers in a mechanistic fashion that commands unanimous assent. What normative frameworks can do is establish a frame for meaningful discourse by identifying which kinds of factors count in debating certain kinds of questions.

The contemporary court’s tendency to present universal arguments in an unclear manner is set within a broader intellectual environment that is largely hostile to universal arguments about moral questions because they cannot be tested by the scientific method. Scientism may be seen as hostile to arguments about liberty’s implications (which has the air of mysticism), while congenial to surveys of trends in state practices (which can be presented as empirical inquiry). Skepticism of normative reasoning is used to turn away universal arguments while particular arguments about rights are let in through the back door. The threshold question, though, is whether one accepts reasoning about rights at all, and it is difficult to see how one could engage debate over how rights should be interpreted while rejecting normative discourse in full. Once in the arena of debate over the proper interpretation of rights, there is no evading the responsibility of offering justificatory arguments.

Even if universal arguments are not ruled out as a general matter, though, the question remains whether judges may rely on them in interpreting constitutional rights. The “dual-stage” approach to constitutional review outlined here draws on the strength of both particular and universal arguments by stressing the importance of recognizing their distinctive functions. The initial (and most often only) stage of analysis is consistent with the exclusively particular paradigm, which recognizes the importance of rooting the authority of public policy in decisions and understandings endorsed by the community’s members. The rare occasions when judges appeal to universal arguments are understood as a particular community’s method of appealing to independent limitations on the exercise of power. Concerns about universal arguments as an unrestrained basis of power are addressed by the judiciary’s institutional weaknesses and a conception of universal standards as setting outer bounds around the authority of popular will, not as aspirational ideals.

To criticize the court for a lack of clarity regarding the basis of decision is not to overlook the justices’ institutional context. Since judicial opinions are the products of a collective decision-making process for public consumption, no one can expect them to have the precision of academic treatises. However, we are not focusing here on obscure theoretical questions but on a fundamental question about the kinds of reasons that underlie rights interpretation. Given the importance of rights in American political discourse and the influence of the court in shaping that discourse, it is especially significant that the justices provide greater clarity regarding the general character of the bases of our rights. Arguing to preserve a role for universal arguments in judicial decision making does not depend on any claim that the justices have unique access to truth. It appeals instead to the idea that a community should have some practical means of reaching out to standards of legitimacy that are independent of force. Within the American system of justice, dual-stage review can be understood as the institutional means of facilitating that end.

Accepting that the authority of collective decision making is rooted in popular sovereignty does not mean that the only source of normative limitations on government lies in what the majority prefers. It matters what kinds of arguments we welcome in political discourse, and it is important to retain a place for universal rights arguments even apart from the specific substantive positions they might be used to support. The character of our discourse is fundamentally different if we enter the debate prepared to articulate arguments fully and clearly that do not reduce to measures of political power. If we need universal arguments to critique the status quo and the existing set of enactments and traditional understandings that America’s past has bequeathed us, then we should not shrink from stating those arguments openly.

The transparency, clarity, and quality of our constitutional discourse are undermined by a common unwillingness or inability meaningfully to articulate the universal arguments upon which asserted positions clearly are dependent. Scholars unsympathetic to universal arguments have derided them or pronounced their demise.23 Scholars sympathetic to universal arguments have regretted the decline of natural rights discourse and the unease that the subject of natural rights occasions,24 as evidenced, for example, by the reaction at the Thomas nomination hearings to the nominee’s professed interest in the Declaration’s natural law ideas. Universal arguments must not be the whole, or even the principal part, of our constitutional discourse. The inevitability of political disagreements requires that we rely heavily on arguments appealing to the nation’s particular context, including its enactments and traditional understandings. Yet, universal arguments retain an essential role in constitutional jurisprudence. Rather than treating universal rights discourse as an anachronism or an embarrassment, we would do better to articulate universal arguments openly and fully when they are indispensable to the justifications offered for our positions.
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Are constitutional rights based exclusively in uniquely American consid-
erations, or are they based at least in part on principles that transcend
the boundaries of any particular country, such as the requirements of
freedom or dignity? By viewing constitutional law through the prism of
this fundamental question, Universal Rights and the Constitution exposes
an overlooked diffculty with opinions rendered by the Supreme Court,
namely, an inherent ambiguity about the kinds of arguments that count
in constitutional interpretation, which weakens the foundations of our

most cherished rights.
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Stephen A.Simon offers an innovative framework designed to provide
clearer foundations for rights interpretations while preserving a mean-
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right to privacy,the constitutionality of the death penalty,and the role
of foreign law in consticutional interpretation.
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